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COURT  RULES 


SUPREME  COURT  OF  NORTH  CAROLINA  * 


AMENDMENT  TO  RULES. 

Substitute  for  rule  7  of  the  Supreme  Court 
the  following: 

Rule  7*    Call  of  eaoli  Judiolal  distriet. 

Appeals  from  the  several  districts  will  be 
called  for  hearing  on  Tuesday  of  the  week 
to  which  the  district  Is  allotted,  as  follows: 

From  the  first  district,  the  first  week  of 
the  term. 

From  the  second  district,  the  second  week 
of  the  term. 

From  the  third  district,  the  third  week  of 
the  term. 

£*rom  the  fourth  district,  the  fourth  week 
of  the  term. 

From  the  fifth  district,  the  fifth  week  of 
the  term. 

From  the  sixth  district,  the  sixth  week  of 
the  term. 

From  the  seventh  district,  the  seventh 
week  of  the  term. 

From  the  eighth  and  ninth  districts,  the 
eighth  week  of  the  term. 

From  the  tenth  and  eleventh  districts,  the 
ninth  week  of  the  term. 

From  the  twelfth  district,  the  tenth  week 
of  the  term. 

From  the  thirteenth  district,  the  eleventh 
week  of  the  term. 

From  the  fourteenth  district,  the  twelfth 
week  of  the  term. 

From  the  fifteenth  and  sixteenth  districts, 
the  thirteenth  week  of  the  term. 


From  the  seventeenth  and  eighteenth  dUh 
tricts,  the  fourteenth  week  of  the  term. 

From  the  nineteenth  district,  the  fifteenth 
week  of  the  term. 

From  the  twentieth  district,  the  sixteenth 
week  of  the  term. 

Where  two  districts  are  allotted  to  one 
week,  the  appeals  will  be  heard  in  the  order 
in  which  they  are  docketed. 

Filed  May  1,  1913. 

ADDITIONAL  RULEl 
Rule  22a. 

1.  The  evidence  in  case  on  appeal  shall  be 
in  narrative  form,  and  Dot  by  question  and 
answer,  except  that  a  question  and  answer, 
or  a  series  of  them,  may  be  set  out  when  the 
subject  of  a  particular  exception. 

When  this  rule  is  not  complied  with,  and 
the  case  on  appeal  is  settled  by  the  judge, 
this  court  will  in  its  discretion  hear  the 
appeal,  or  remand  for  a  settlement  of  the 
case  to  conform  to  this  rule. 

If  the  case  is  settled  by  agreement  of 
counsel,  or  the  statement  of  appellant  la 
the  case  on  appeal,  and  the  rule  is  not  com- 
plied with,  and  the  appeal  is  from  a  judg- 
ment of  nonsuit,  the  appeal  will  be  dismissed. 

In  other  cases  the  court  will  in  its  discre- 
tion dismiss  the  appeal,  or  remand  for  a  set- 
tlement of  the  case  on  appeaL 

Adopted  February  19,  1913. 
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FANNING  V.  MAYOR,  ETC.,  OF  WASHING- 
TON (two  cases).     (Nos.  4,544,  4,545.) 

(Court  of  Appeals  of  Geor^.    Feb.  4,  1913.) 
(8yllahu»  hy  the  Oouri,) 

LmoXICATING    LIQT70BS     (J    236*) —KEEPING 

With  Intent  to  Sell. 

The  evidence  being  insufficient  to  author- 
ise a  conviction  of  either  of  the  accused,  it 
was  error  to  refuse  to  sanction  their  petitions 
for  certiorari 

fEd.  Note. — ^For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  H  800^22;  Dec.  Dig.  f 
236.»j 

Error  from  Superior  Court,  Wilkes  County; 
R  F.  Walker,  Judge. 

Carl  E^anlilng  and  Ike  Fanning  were  sep- 
arately convicted  for  keeping  intoxicating 
liquor  with  intent  to  sell  Illegally,  and  bring 
error.    Reversed. 

P.  H.  Colley,  of  Washington,  for  plaintiffs 
in  error.  W.  A.  Slaton,  of  Washington,  for 
defendant  in  error. 

POTTLE,  J.  The  accused  were  convicted 
in  the  mayor's  court  of  the  violation  of  an 
ordinance  prohibiting  the  keeping  of  intoxi- 
cating liquors  for  the  purpose  of  illegal  sale 
within  the  corporate  limits  of  the  city.  The 
ordinance  further  provided  that,  if  any  per- 
son should  have  upon  his  premises  more 
than  five  gallons  of  In  toxica  ting  liquors  at 
one  time,  he  should  be  presumed  to  be  keeping 
such  liquors  for  illegal  sale.  It  appears  from 
the  evidence  that  on  August  17,  1912,  the  ac- 
<nised  Carl  Fanning  and  a  witness  for  the 
city  received  from  the  Southern  Express 
Company  two  packages,  one  containing  two 
gallons  of  com  whisky  in  glass  bottles  or 
Jogs  of  a  gallon  each,  and  one  containing 
five  dozen  bottles  of  beer.  The  packages 
were  placed  In  the  house  of  the  other  accused, 
Ike  Fanning.  The  beer  had  on  it  a  label 
stating  that  it  was  the  brand  of  lager  beer 
known  as  "Magnolia  beer,"  and  that  it  con- 
tained not  more  than  four  per  cent,  alcohol. 
The  pacicage  of  beer  was  found  by  the  city 
marshal  in  Ike  F^nning's  house.  On  the 
same  date  the  premises  of  Carl  Fanning  were 
searched,  but  no  Intoxicating  liquors  were 


found  there.  The  officer  did  find  under  the 
house  18  jugs,  some  of  which  seemed  to  be 
two-gallon  jugs.  He  also  found  eight  or 
nine  paper  packages  which  were  marked  as 
having  contained  whisky.  They  were  ad- 
dressed to  Carl  Fanning,  but  there  was  noth- 
ing to  indicate  the  date  on  which  the 
X)ackages  were  received.  Several  witnesses 
for  the  accused  testified  that  they  were  fa- 
miliar with  the  brand  of  beer  found  in  Ike 
Fanning's  house,  and  that  it  was  not  intoxi- 
cating. One  of  the  witnesses  testified  that  on 
August  15th  he  and  the  accused  Carl  BYinnlng 
ordered  the  whisky,  and  the  beer  which  was 
found  in  Ike  Fannlng's  house  on  August  17th; 
that  they  paid  $84K),  each  contributing  $4.25, 
and  each  was  to  have  one  gallon  of  whisky  and 
two  and  a  half  dozen  bottles  of  beer.  This  is 
the  substance  of  all  the  evidence  in  the  case. 
The  point  is  made  in  the  petitions  for  cer- 
tiorari, and  argued  in  the  brief  of  counsel  for 
plaintiffs  in  error,  that  the  municipal  au- 
thorities of  the  city  of  Washington  could  not, 
under  the  "general  welfare  clause"  In  its 
charter,  lawfully  pass  an  ordinance  providing 
that  possession  of  as  much  as  five  gallons 
of  Intoxicating  liquor  at  one  time  should  t)e 
presumptive  evidence  that  it  was  kept  on 
hand  for  the  purpose  of  illegal  sale.  In  view 
of  the  fact,  however,  that  the  record  does 
not  disclose  that  this  attack  upon  the  ordi- 
nance was  made  in  the  municipal  court,  this 
point  cannot  be  determined,  because  the 
judge  of  the  superior  court  upon  certiorari 
could  determine  only  such  questions  as  were 
made  and  passed  upon  in  the  inferior  judica- 
tory. Sutton  V.  Mayor,  etc.,  of  W^ashington, 
4  Ga.  App.  30,  60  S.  B.  811. 

But,  even  treating  this  ordinance  as  valid, 
we  do  not  think  the  evidence  was  sufficient 
to  authorize  the  conviction.  It  may  be  that 
the  witnesses  for  the  accused  testified  falsely, 
but  neither  the  mayor  nor  the  judge  of  the 
superior  .court  had  the  right  to  arbitrarily 
assume  that  they  did  so  testify,  in  the  ab- 
sence of  some  competent  evidence.  The  un- 
disputed evidence  shows  that  the  beer  was 
not  intoxicating.  The  fact  that  there  was 
a  statement  on  the  label  that  the  beer  con- 
tained "not  more  than  four  per  cent  alcohol" 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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was  not  snfflclent  to  rebut  the  positive  and 
uncontradicted  evidence  tliat  the  beer  was 
not  intoxicating.  In  addition  to  this,  the 
evidence  is  also  undisputed  that  both  the 
whisky  and  the  beer  were  ordered  by  the  ac- 
cused Carl  Fanning  and  another  person  for ' 
their  own  use.  The  mere  possession  of  two 
gallons  of  com  whisky  was  not  sufficient  to 
Justify  the  inference  that  the  accused  had  the 
whisky  for  the  purpose  of  illegal  sale.  No 
intoxicating  liquors  were  found  on  the 
premises  of  the  accused  Carl  Fanning,  and 
his  conviction  depends  upon  whether  or  not 
he  could  be  found  guilty,  either  as  a  prin- 
cipal or  as  an  accessory  to  keeping  for  ille- 
gal sale  the  whisky  found  in  Ike  Fanning*s 
house.  The  evidence  was  insufficient  to  au- 
thorize the  conviction  of  either  of  the  ac- 
cused and  their  i)etitions  for  certiorari  should 
have  been  sanctioned. 
Judgment  in  each  case  reversed. 


(12  Oa.  App.  23S) 

ATLANTIC  COAST  LINE  R.  CO.   et  aL  t. 
McELMURRAY  BROS.    (No.  4.518.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 
(8yUahu9  hy  the  Court,) 

RAIIiBOADS     (§    480*)  —  OPEBATION— INJUBIBS 

FBOH  FiBES— Evidence. 

This  case  falls  within  the  well-settled  rule 
announced  by  the  Supreme  Court  in  the  case 
of  Gainesville  Railroad  Co.  v.  Edmondson,  101 
Ga.  747,  29  S.  E.  213,  that  there  can  be  no 
recovery  against  a  railway  company  for  dam- 
ages arising  from  fire  caused  by  the  emission 
of  sparks  from  one  of  its  engines,  where  the 
evidence  introduced  in  behalf  of  the  defend- 
ant completely  rebuts  the  presumption  of  neg- 
ligence arising  from  mere  proof  of  the  setting 
out  of  the  fire. 

[Ed.  Note.—For  other  cases,  see  Railroads, 
Cent.   Dig.   §§   1709-1716,   1733;    Dec.   Dig.   ( 

480.*] 

Russell,  J.,  dissenting. 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  McElmurray  Bros.,  for  use,  etc., 
against  the  Atlantic  Coast  Line  Railroad 
Company  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Reversed. 

W.  K.  Miller,  of  Augusta,  for  plaintiffs  in 
error.  J.  C.  0.  Black,  Jr.,  of  Augusta,  for 
defendant  in  error. 

POTTLE,  J.  The  plaintiff  sued  the  Charles- 
ton &  Western  Carolina  Railway  Company 
and  the  Atlantic  Coast  Line  Railroad  Com- 
pany for  damages  alleged  to  hav&  been  cans- 
ed*  by  fire  occasioned  by  the  emission  of  sparlss 
from  an  engine  of  the  Atlantic  Coast  Line 
Railroad  Company  while  being  operated  over 
the  tracks  of  the  Charleston  &  Western  Car- 
olina Railway  (Company.  It  was  alleged 
that  the  engine  was  not  equipped  with  a 
proper  spark  arrester  and  appliances  to  pre- 
vent the  emission  of  live  sparks,  and  that 
the  engine  was  negligently  operated,  in  that 


an  unnecessary  amount  of  steam  was  ap- 
plied, causing  an  nnneceesary  emission  of 
live  sparks.  It  was  further  averred  that 
the  engine  was  being  operated  at  an  unnec- 
**siSiiiy  and  dangerous  rate  of  speed,  which 
unnecessarily  caused  the  emission  of  live 
sparks,  and  that  the  engineer  negligently 
caused  the  engine  to  exhaust  at  a  plac9 
at  which  there  was  dry  grass,  and  where 
there  was  more  danger  of  fire  being  commu- 
nicated to  the  plaintUTs  property.  The  the- 
ory upon  which  the  recovery  was  sought 
against  the  Charleston  &  Western  Carolina 
Railway  Company  was  that  it  permitted  the 
Atlantic  Coast  Line  Railroad  Company  to 
operate  its  engine  over  the  tracks  of  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. A  demurrer  to  the  petition  was  over- 
ruled and  exception  duly  taken;  but,  as  the 
assignment  of  error  upon  this  judgment  is 
not  insisted  upon  in  the  brief  of  counsel  for 
the  plaintiff  in  error,  it  will  be  treated  as 
having  been  abandoned.  The  jury  found 
for  the  plaintiff  against  both  of  the  defend: 
ants,  and,  their  joint  motion  for  new  trial 
having  been  overruled,  they  excepted. 

Where  In  a  suit  such  as  the  one.  now  un- 
der consideration  it  is  made  to  appear  that 
fire  was  communicated  to  the  plaintlff*s 
property  by  sparks  emitted  from  a  passing 
engine,  there  is  a  presumption  that  the  de- 
fendant is  guilty  of  the  acts  of  negligence 
alleged  In  the  petition.  This  presumption, 
however,  is  not  conclusive,  and  may  be  met 
and  overcome  by  affirmative  proof  that  the 
defendant  was  not  negligent  as  alleged. 
"Modem  science  and  ingenuity  have  not  yet 
reached  a  point  where  it  is  possible  to  pro- 
I)el  locomotives  by  the  use  of  steam  in  such 
a  manner  as  to  absolutely  prevent  the  emis- 
sion of  sparks  of  fire  in  their  operation.  The 
law  does  not  require  that  engines  shall  be  so 
constructed,  equipped,  or  managed  as  that 
no  sparks  of  fire  shall  escape  from  them; 
and,  even  if  a  fire  does  originate  from  a 
spark  thrown  out  by  a  locomotive,  that  of 
itself  does  not  without  more  render  the  de- 
fendant liable.  Negligence  must  be  made  to 
appear."  Gainesville  Railroad  Co.  v.  Ed- 
mondson,  101  Ga.  747,  750,  29  S.  B.  213,  214. 
The  principles  of  law  applicable  to  the  case 
were  well  expressed  by  the  trial  judge  in  his 
charge  to  the  jury.  After  charging  the  law 
in  reference  to  the  presumption  of  negligence 
arising  from  proof  of  setting  out  the  fire  by 
the  defendant,  he  added :  "If  you  should  find 
that  they  had  equipped  their  engine  properly 
and  were  in  the  exercise  of  ordinary  care 
and  diligence  in  the  running  and  managing 
of  the  engine,  they  would  not  be  liable,  and 
you  should  find  for  the  defendant  Tue  com- 
pany is  not  an  insurer  against  fires.  That 
is  true,  gentlemen,  they  are  only  liable  for 
damage  caused  by  their  lack  of  ordinary 
care  and  diligence  in  the  operations  of  their 
trains.     If  the  Jury  believes  from  the  evi- 
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dence  In  tills  case  that  defendant's  engine 
was  furnished  with  a  sparls  arrester  and  oth- 
er proper  appliances  for  the  purpose  of  pre- 
venting the  escape  of  fire  sparks,  of  a  good 
character,  such  as  was  in  general  use  at  the 
time  by  railroads,  and  that  such  appliances 
were  in  good  condition,  and  that  the  engine 
was  properly  operated  by  a  competent  en- 
gineer, but  that  nevertheless  fire  escaped  and 
fell  upon  the  plaintlil*s  premises  and  set 
fire  to  the  field  and  hay  as  charged,  then 
your  yerdlct  should  be  for  the  defendants." 
These  Instructions  stated  the  law  correctly, 
and  were  pertinent  to  the  casa  Southern 
Railway  Co.  t.  Thompson,  129  Ga.  371,  58 
S.  E.  1044;  Atlantic  Coast  Line  R.  Co.  v. 
WUUams,  5  Ga.  App.  650,  63  S.  £.  671;  Cen- 
tral Railway  Co.  ▼.  MiUedgeviUe  Railway, 
138  Ga.  434,  75  S.  E.  617 ;  Southern  Railway 
Co.  y.  Pace,  114  Ga.  712,  40  S.  B.  723 ;  South- 
ern Railway  Co.  v.  Horine,  115  Ga.  664,  42 
S.  E.  52;  Alabama  Midland  Railway  Co.  v. 
Swindell  ft  Co.,  117  Ga.  883,  45  S.  E.  264; 
Wrightsvllle  &  T.  R.  Co.  v.  MulUs,  11  Ga. 
App.  482,  75  &  E.  825.  The  case  turned  up- 
on the  application  of  these  principles  of  law 
to  the  evidence. 

The  plaintiff  offered  a  witness  who  testified 
that  he  saw  live  sparks  emitted  from  the  en* 
gine;  that  these  sparks  set  fire  to  inflam- 
mable matter  upon  land  adjoining  that  of  the 
plaintiffs;  that  "the  engine  was  running 
pretty  fast,  and  making  a  good  hig  effort  and 
throwing  out  sparks.  It  was  throwing  out 
sparks.  It  was  throwing  out  a  good  many 
sparks.  As  to  where  the  sparks  lit  I  will 
say,  well  one  of  them  lit — ^It  was  alive,  and  lit 
a  little  closer  to  my  house  than  the  first  one 
did."  This  witness  further  testified  that,  as 
soon  as  he  saw  the  fire,  he  went  about  30 
yards,  to  the  point  where  the  fire  originated, 
and  endeavored  to  put  it  out,  but  could  not, 
that  as  soon  as  the  engine  passed  his  house 
he  saw  the  fire,  and  that  it  covered  about 
foor  feet  of  the  land,  and  that  he  went  to 
it  as  fast  as  he  could,  and  made  an  unsuc^ 
cessfol  effort  to  extinguish  it  with  brushes. 
Subsequently  the  witness  was  recalled  to  the 
stand,  and  testified  as  follows:  **When  I  said 
that  there  were  two  sparks  on  two  occasions 
that  set  out  two  fires,  I  meant  that  there  was 
two  fires  set  out,  one  on  each  occasion,  but  as 
to  the  number  of  sparks  there  could  be  quan- 
tities. As  to  whether  there  was  more  than 
usual  on  this  particular  day  I  will  say,  well, 
1  have  seen  as  many  on  other  days,  I  suppose. 
It  is  no  new  thing  for  a  train  to  set  fire. 
I  have  known  it  done  very  often."  The  de- 
fendant Introduced  evidence,  which  was  un- 
disputed, that  its  engine  was  equipped  with 
a  spark  arrester  such  as  was  in  general  use; 
that  this  spark  arrester  was  new  and  recent- 
ly inspected,  and  found  not  defective  in  any 
particular.  It  further  appeared  that  the  train 
consisted  of  a  number  of  Pullman  cars  so 
ecnnected  that  there  was  practically  no  slack 


in  the  train;  that.  Just  before  the  sparks 
were  emitted,  the  train  stopped  at  the  Savan- 
nah river  drawbridge ;  and  that  It  was  neces- 
sary to  put  on  a. full  head  of  steam  in  order 
to  start  the  train.  There  was  other  testi- 
mony introduced  that  the  engine  was  being 
operated  by  an  experienced  engineer  and  in  a 
proper  manner.  There  was  further  evidence 
in  behalf  of  the  defendant  that  modem  science 
and  Ingenuity  has  not  discovered  an  appli- 
ance that  will  absolutely  prevent  the  emis- 
sion of  sparks  from  a  locomotive  engine  at 
all  times  and  under  all  circumstances.  The 
fact  that  sparks  apparently  larger  than  the 
holes  in  the  netting  were  emitted  was  ex- 
plained by  expert  witnesses  with  the  state- 
ment that  the  force  of  the  draft  sometimes 
caused  several  sparks  to  fuse  or  weld  to- 
gether after  they  passed  through  the  netting, 
and  before  they  were  blown  through  the 
smokestack.  The  undisputed  evidence  offered 
in  behalf  of  the  defendant  completely  rebut- 
ted the  presumption  of  negligence  arising 
from  mere  proof  of  the  setting  out  of  the  fire. 
It  was  contended  on  behalf  of  the  plaintiff 
that  the  testimony  of  their  witness,  that  he 
made  an  unsuccessful  effort  to  put  out  the 
tire,  authorized  an  Inference  that  sparks  were 
emitted  in  such  large  quantities  as  to  show 
that  the  spark  arrester  was  defective.  We 
cannot  agree  with  this  contention.  The  other 
testimony  of  this  witness  Itself  negatives  the 
Idea  that  a  large  and  unusual  quantity  of 
sparks  were  emitted.  It  is  inferable  from 
his  original  testimony  that  only  a  small 
quantity  of  sparJis  were  thrown  out,  and  his 
testimony  on  this  subject  when  he  was  re- 
called was  wholly  insufficient  to  meet  the 
proof  offered  by  the  defendant  Having 
reached  the  conclusion  that  the  plaintiffs 
were  not  entitled  to  recover  against  either 
of  the  defendants,  it  becomes  unnecessary  to 
pass  upon  the  other  assignments  of  error  set 
forth  in  the  amended  motion  for  new  trial. 
Judgment  reversed. 

RUSSELL^  X,  dissents. 


(12  Oa.  App.  8«1) 

SOUTHERN  RY.  CO.  v.  MYRICK. 
(No.  4,540.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 

(Sylluhus  hy  the  Court.) 

1.  Railroads    (§    274*)— OpfeBAXioN— Condi- 
tion OF  Premises. 

Persons  expressly  or  impliedly  invited  by 
a  railroad  company  to  its  stations,  waiting 
rooms,  or  platforms  have  the  right  to  use  any 
of  the  doors  or  steps  provided  by  the  company 
for  the  use  of  the  public  as  means  of  ingress 
and  ejgress,  and  the  duty  is  upon  the  company  to 
exercise  ordinary  care  and  diligence  to  keep 
such  places  of  ingress  and  egress  in  a  reasonably 
safe  condition  at  all  times  when  the  public  may 
be  expected  to  make  use  of  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  868^72;    Dec  Dig.  §  274.*] 
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2.  Sttfficiekct  of  OHARQE^— Exceptions  to 

Ilf9TBt7CTZ0I?fl. 

_  The  chanre,  considered  aa  a  whola»  fully, 
fairly,  and  correctly  presented  the  law  applica- 
ble to  the  material  issues  made  by  the  plead- 
ingrs  and  the  evidence;  and  the  assignments  of 
error  as  to  excerpts,  and  as  to  the  refusal  to 
give  instructions  requested,  are  without  merit. 

3.  Cabbiers  (§  818*)— Obstructions  on  Sta- 
tion Platform— Ljabilitt  fob  Injubies. 

The  evidence  substantially  supports  the 
material  allegations  of  the  petition,  and  the 
verdict   for   plaintiff  was  authorized. 

pBd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1270,  1307-1314;    Dec.  Dig.   § 

Error  from  City  Court  of  Jackson ;  H.  M. 
Fletcher,  Judge. 

Action  by  Monroe  Myrlck  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error. 
Affirmed. 

C  L.  Redman,  of  Jackson,  and  Harris  & 
Harris,  of  Macon,  for  plaintiff  in  error.  J. 
T.  Moore  and  W.  E.  Watkins,  both  of  Jack- 
son, for  defendant  in  error. 

HILL,  C.  J.  Myrlck  sued  the  Southern 
Railway  Company  to  recover  damages  for 
personal  injuries,  and  obtained  a  verdict  for 
the  sum  of  $550.  The  defendant's  motion  for 
a  new  trial  was  overruled,  and  it  excepted. 
A  demurrer  to  the  petition  was  overruled, 
and  exceptions  pendente  lite  were  preserved. 
The  plaintiff  in  error  does  not  insist  specifi- 
cally upon  the  grounds  of  the  demurrer,  but 
argues  the  demurrer  in  connection  with  the 
grounds  of  its  motion  for  a  new  trial,  and  the 
decision  of  this  court  on  the  grounds  of  that 
motion  will   also  dispose  of  the  demurrer. 

The  principal  ground  on  which  a  new  trial 
Is  claimed  is  that  the  allegations  of  the  peti- 
tion were  materially  different  from  the  proof. 
The  evidence  in  support  of  these  allegations, 
however,  was  not  objected  to  at  the  time  of- 
fered ;  and  we  will  consider  the  question  pre- 
sented not  as  much  as  one  of  variance  be- 
tween the  allegata  and  the  probata,  but  as 
a  question  whether  or  not  the  plaintiff  sub- 
stantially proved  the  allegations  of  the  peti- 
tion, or,  in  other  words,  whether  the  verdict 
is  based  upon  a  state  of  facts  not  embraced 
by  the  allegations  of  the  petition;  for,  if 
proof  be  allowed  to  go  to  the  Jury  without 
objection,  outside  of  the  allegations,  the 
plaintiff  should  not  be  held  strictly  to  the 
allegata,  but  if  the  proof  substantially  sup- 
ports the  petition,  and  the  case  as  made  by 
the  evidence  is  not  altogether  and  substanti- 
ally different  from  that  asserted  in  the  peti- 
tion, and  the  evidence  considered  as  a  whole, 
applying  It  to  the  allegations  of  the  petition, 
substantially  supports  a  right  of  recovery,  in 
the  absence  of  a  material  and  prejudicial  er- 
ror of  law,  the  verdict  will  be  allowed  to 
stand.  Central  Railroad  Co.  v.  Hubbard,  86 
Ga.  623,  12  S.  E.  1020,  and  citations. 

[1]  The  plaintiff  alleged  that  he  went  to 


the  passenger  station  of  the  defendant  com- 
pany in  Flovilla  for  the  purpose  of  meeting 
a  member  of  his  family,  that  he  started  from 
the  waiting  room  of  the  passenger  station  to 
meet  the  train,  and  that,  when  he  reached 
the  steps  at  the  east  side  of  the  platform 
of  the  passenger  station  for  the  purpose  of 
descending  to  the  ground,  he  fell  from  the 
steps  to  the  ground,  a  distance  of  about  four 
feet,  and  sustained  injuries  described  in  the 
petition.  He  alleges  that  two  freight  skids, 
about  12  inches  wide,  3  or  4  inches  thick,  and 
about  12  feet  long,  were  negligently  left  upon 
the  steps  by  the  defendant  and  that  he  stum- 
bled over  these  skids,  and  fell  and  was  in- 
jured, as  set  out  in  the  petition ;  that  it  was 
very  dark  and  was  raining,  and  there  was 
no  light  on  the  pldtform;  that  these  steps 
were  the  steps  provided  by  the  defendant 
company  for  passengers  to  descend  from  the 
platform  to  the  ground.  He  alleges  that  the 
defendant  was  negligent  in  allowing  these 
freight  skids  to  remain  on  the  platform  steps, 
causing  the  steps  to  be  in  a  dangerous  con- 
dition and  that  the  defendant  was  also  negli- 
gent in  not  having  lights  placed  on  or  about 
the  platform,  in  order  that  the  i^alntlff  could 
walk  upon  the  platform  and  steps  in  safety. 
By  an  amendment  the  plaintiff  alleged  that 
he  had  no  knowledge  of  the  skids  being 
across  the  steps;  that  he  had  exercised  all 
due  care  in  approaching  the  steps;  that  he 
was  free  from  all  fanlt;  and  that  in  the 
darkness  he  failed  to  see  the  skids  across  the 
steps,  and  that  by  the  nse  of  all  ordinary 
care  he  could  not  have  seen  them. 

In  support  of  these  allegations,  the  plain- 
tiff proved  the  following  facts :  About  dark 
he  went  to  the  depot  to  meet  his  aunt,  who 
was  coming  from  Juliette,  and  he  went  in  the 
''colored  waiting  room"  at  the  depot,  where 
passengers  get  on  and  off  trains.  The 
"colored  car"  of  the  train  stops  right  near 
the  depot,  even  with  the  colored  waiting 
room.  This  is  where  passengers  alight  and 
board  the  train.  There  was  nothing  on  the 
steps  leading  to  the  waiting  room,  over  wUcb 
he  passed  in  safety.  These  were  not  the 
steps  that  the  plaintiff  fell  down.  The  steps 
he  fell  down  were  in  front  of  the  freight- 
room,  and  he  happened  to  be  on  the  latter 
steps  for  the  following  reasons :  He  remain- 
ed in  the  colored  waiting  room  for  about  30 
minutes,  and  then,  learning  that  the  train 
was  about  30  minutes  late,  as  he  was  wet 
and  there  was  no  fire  In  the  waiting  room, 
and  he  was  cold,  he  decided  that  he  wonld 
go  to  the  house  of  a  friend  of  his,  who  lived 
south  of  the  depot  He  therefore  went 
around  the  oflSce  near  the  side  door  of  the 
freightroom,  and  started  dawn  the  steps  at 
this  point,  this  being  the  nearest  way  from 
the  platform  to  his  friend's  house.  There 
were  no  lights,  and  he  did  not  $ee  what  he 
was  walking  over.  He  did  not  ask  for  any 
lights,  but  went  out  in  the  dark,  and  stum- 
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bled  aa  described.  When  he  started  down 
these  steps,  his  foot  struck  there  skids,  and 
he  stumbled  and  fell.  The  skids  were  used 
for  loadlDg  and  unloading  cars.  The  steps 
which  he  used  in  descending  from  the  plat- 
form were  used  by  the  public:  He  said  he 
had  seen  lots  of  people  use  them,  "anybody 
that  wanted  to.'*  This  was  the  only  testi- 
mony as  to  the  manner  in  which  the  plaintiff 
was  hurt. 

[3]  We  have  come  to  the  conclusion  that 
the  evidence  substantially  supports  the  ma- 
terial allegations  of  the  petition.  It  must 
be  conceded  that  plaintiff  was  at  the  station 
and  in  the  waiting  room  and  on  the  platform 
for  a  lawful  pdrpose^  He  was  there  protect- 
ed by  the  implied  invitation  of  the  company 
to  meet  a  passenger  on  an  expected  train. 
Finding  that  the  train  on  which  this  passen- 
ger was  expected  to  arrive  would  be  30  min- 
utes late  he  had  the  right  to  leave  the  sta- 
tion and  to  go  to  a  nearby  house  for  the  pur- 
pose stated ;  and  in  leaving  the  platform  he 
had  the  right  to  make  use  of  any  means  of 
egress  or  ingress  from  the  waiting  room  over 
the  platform  that  was  used  by  the  public  for 
that  purpose.  Unquestionably  it  would  have 
been  better  for  him  to  have  used  the  steps 
leading  into  the  waiting  room,  that  he  had 
ased  tn  coming  to  the  station,  but  he  was 
not  necessarily  guilty  of  negligence  because 
he  used  other  st^s  leading  from  the  plat- 
form, if  these  steps  were  means  for  ingress 
and  egress  provided  by  the  company  for  pas- 
sengers or  the  public  generally  who  had 
bnsiaess  with  the  railway  company ;  and  his 
evidence  is  undisputed  that  the  steps  which 
he  did  use  were  generally  used  by  the  public 
for  ascending  and  descending  the  platform. 
He  was  not  necessarily  guilty  of  negligence 
because  he  went  out  in  the  dark  for  the  pur- 
pose of  descending  these  steps.  As  they  were 
used  generally  by  the  public  for  this  purpose, 
he  had  the  right  to  assume  that  the  defend- 
ant company  would  exercise  due  and  proper 
diligence  in  keeping  these  steps  free  from 
any  obBtructions  that  might  render  their  use 
by  the  public  dangerous.  In  other  words, 
he  had  the  right  to  assume  in  this  case  that 
the  steps  leading  down  from  the  platform 
would  be  free  from  any  obstructions,  such 
as  skids  or  other  obstructions  of  a  dangerous 
character.  Both  his  allegations  and  his  evi- 
dence were  that  these  steps  were  rendered 
dangerous  by  the  presence  of  these  skids  upon 
them,  and  it  was  for  tbe  jury  to  say  whether, 
under  the  circumstances  the  leaving  of  the 
skids  on  the  steps  w^as  negligence. 

It  was  argued  before  us  that  under  the 
allegations  of  the  petition  the  i^aintilf  could 
recover  only  by  evidence  of  negligence  as  to 
the  steps  on  the  east  side  of  the  platform, 
where  passengers  alight  and  board  the  train; 


that  only  at  this  point  was  an  invitatloa  ex- 
tended by  the  company  to  meet  expected  pas- 
sengers. But  we  think  this  is  too  narrow  a 
construction  to  place  upon  the  allegations 
of  the  petition  on  this  point,  and  the  plain- 
tiflTs  evidence  in  connection  therewith,  and 
the  correlative  duty  of  the  defendant  The 
plaintiff  had  the  right  to  use  any  steps  that 
were  used  by  the  public  generally  in  ascend- 
ing or  descending  the  platform,  and  it  was 
the  duty  of  the  defendant  to  keep  all  these 
meanS'  of  ingress  and  egress  in  a  reasonably 
safe  condition.  It  may  be  admitted  that  the 
plaintiff  would  not  have  had  a  right  to  use 
steps  exclusively  intended  for  the  use  of 
the  employ^  of  the  defendant  company  in 
handling  freight,  but  he  could  not  be.  said 
to  have  been  guilty  of  contributory  negli- 
gence of  sufficient  gravity  to  bar  his  right  of 
recovery  because  he  did  use  step9  leading 
from  that  part  of  the  platform  on  which 
freight  was  located,  if,  under  the  evidence, 
these  steps  were  also  used  by  the  public 
generally.  On  this  point  the  Judge,  in  his 
instructions  to  the  jury,  presented  the  con- 
tention of  the  defendant  He  Instructed  the 
jury  that  the  burden  was  upon  the  plaintiff 
to  prove  that  the  defendant  was  negligent 
and  that  he  was  injured  by  reason  of  this 
negligence;  that  there  is  no  presumption  in 
this  case  against  the  d^endant  '*I  charge 
you  that  the  defendant  had  the  right  to  pre- 
sume that,  if  the  plaintiff  went  upon  the 
premises  of  the  defendant  for  any  lawful 
purpose,  he  would  attempt  to  use  only  the 
part  of  the  defendant's  premises  designated 
for  the  purpose,  and  customarily  used  by  per- 
sons having  like  business  with  the  defendant, 
or  going  there  for  like  purpose,  with  defend- 
ants knowledge  and  consent"  *'If  plaintiff 
was  injured  while  he  was  attempting  to  use 
a  portion  of  defendant's  premises  intended 
for  its  employes,  and  where  there  was  no 
invitation,  express  or  Implied,  for  him  to  be, 
he  cannot  recover." 

[2]  There  are  numerous  grounds  in  the 
motion  for  a  new  trial  alleging  error  in  ex- 
cerpts from  the  charge,  and  in  the  refusal 
to  give  instructioDs  requested.  We  have  ex- 
amined these  grounds  in  connection  with  the 
general  charge,  and  we  think,  in  so  far  as 
they  were  pertinent  to  the  Issues  made  by 
the  petition  and  the  evidence,  they  are  fully 
covered  by  the  general  instructions  on  the 
subjects  to  which  they  relate.  The  cliarge 
as  a  whole  fully  presented  the  issues  in  the 
case,  and  was  as  favorable  to  the  defend- 
ant as  it  had  a  right  to  expect  Substantial 
legal  justice  seems  to  have  been  attained  in 
this  case,  and  no  material  or  prejudicial  er^ 
ror  of  law  of  sufficient  gravity  to  warrant 
another  trial  is  presented  to  this  court 

Judgment  affirmed. 
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(12  Qa.  App.  215) 

F.  M.   STUBBS  ft  OO.   ▼.   PHILIP  CAREY 

CO.     (No.  4,110.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(SylldbuB  hy  the  Court  J 
1.  Trial   (§    252*>— In8truotion»— Evidbnob 

TO  Support. 

There  was  evidence  whicli  autliorized  tlie 
jury  to  infer  that  the  plaintiffs  were  undisclosed 
principals,  and  the  defendant  merely  the  agent 
of  the  plaintiiFs,  in  the  Gontract  made  with  the 
purchaser  of  the  roofing;  and  for  that  reason 
the  trial  judge  did  not  err  in  charging  the  jury 
upon  that  subject  The  instructlonB  given  were 
not  for  any  reason  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  t§  505,  596-612 ;   Dec  Dig.  ^  252.*] 

2.   0)NTRACT  OF  GUARANTY. 

The  guaranty  of  the  defendant  in  the  con- 
tract with  the  plaintiffs  in  the  present  case 
cannot  be  construed  as  in  any  way  affecting 
the  plaintiffs'  relation  to  a  third  party,  but 
must  be  treated  as  an  obligation  on  the  part 
of  the  defendant  to  indenviify  the  plaintiffs  in 
the  event  that  any  customer  of  theirs  should 
fix  upon  them  liability  for  defects  in  material 
or  its  application,  or  defeat  their  recovery  of 
the  purchase  price  thereof. 

3.  SuFFiciENgy  or  Evidence. 

The  evidence  authorized  the  verdict,  which 
was  approved  by  the  trial  judge,  and  no  reason 
appears  why  the  judgment  refusing  a  new  trial 
should  be  reversed. 

E)rror  from  City  Court,  Richmond  County ; 
W.  F.  Eve,  Judge. 

Action  by  F.  M.  Stubbe  &  C3o.  against  the 
Philip  Carey  Company.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

Wm.  HL  Fleming,  of  Augusta,  for  plaintiffs 
in  error.  Henry  Ia  Graves,  of  Atlanta,  and 
Jas.  M.  Hull,  Jr.,  of  Augusta,  for  defendant 
in  error. 

RUSSBLfL,  J.    Judgment  affirmed. 


(12  Qa.  App.  213) 

SOUTH  GEX)RGIA  GROCTERT  CO.  ▼. 

WADE>-OHAMBERS   GROCERY 

CO.     (No.  4,023.) 

(Court  of  Appeals  of  Georgia.     Feb.  4.  1913.) 

(SyllabuB  by  the  Court,) 

1.  GABNismocNT   (8   171*)— Conditions  Pre- 
cedent--Judgment  Against  Defendant. 

The  brief  of  evidence  fails  to  disclose  that 
the  plaintiff  had  obtained  a  judgment  against 
the  defendants.  In  the  trial  of  the  issue  form- 
ed upon  a  traverse  of  a  garnishee's  answer,  it 
is  an  indispensable  prerequisite  to  the  judgment 
against  the  garnishee  that  the  plaintiff  shall 
show  that  he  has  obtained  a  judgment  against 
the  defendant,  and  for  this  reason  the  judge 
of  the  superior  court  did  not  err  in  directing  the 
verdict.  Ingram  v.  Jackson  Mercantile  Co., 
2  Ga,  App.  219  (2),  58  S.  B.  372. 

[Kd.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  §  312 ;    Dec.  Dig.  {  111*] 

2.  Fbaudulent  Conveyances  (§  47*)  —  Pxa- 
SONS  Subject— Pubchaseb  of  Goods. 

According  to  the  undisputed  evidence,  the 
first  negotiations  between  the  defendant  and  the 
garnishee  did  not  ripen  into  a  contract.  The 
delivery  of  the  stock  of  goods  by  the  defendant 
to  the  garnishee  did  not  pass  title  to  the  goods; 


for  it  was  conditioned  upon  other  essential  stip- 
ulations, which  could  not  at  that  time  be 
agreed  upon  or  complied  with.  Dating  from 
the  actual  contract  of  sale,  the  garnishee  com- 
plied both  with  the  letter  and  spirit  of  section 
3227  of  the  CSvil  Code  of  1910.  The  purpose 
of  the  statute  embodied  in  this  Code  section 
was  to  give  to  creditors  of  the  seller  an  oppor- 
tunity to  garnish  the  buyer  before  payment  of 
the  purchase  price  or  the  delivery  or  any  nego- 
tiable promissory  note  or  other  evidence  of  in- 
debtedness by  him,  and  thus  protect  them 
against  being  defrauded  in  the  collection  of 
their  debts.  The  act  contemplates  that  the 
contract  of  sale  shall  be  followed  by  an  inven- 
tory, and  a  demand  by  the  buyer  from  the  seller 
of  a  statement  on  oath  of  his  creditors  and  the 
amount  due  to  each  of  them,  and  five  da^V  no- 
tice to  the  creditors.  According  to  the  evidence, 
each  of  these  requirements  was  complied  with 
by  the  buyer,  who  was  garnished  in  the  present 
case;  and  for  this  reason,  also,  the  judge  did 
not  err  in  directing  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §  34 ;  Dec.  Dig.  §  47.*] 

ESrror  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 

Garnishment  proceedings  by  the  South  Geor- 
gia Grocery  Company  against  the  Wade-Cham- 
bers Grocery  Company.  Judgment  for  gar- 
nishee, and  plaintiff  brings  error.     Affirmed. 

Bennet,  Long  &  Harrell  and  J.  D.  Wade, 
all  of  Quitman,  for  plaintiff  in  error.  Branch 
&  Snow,  of  Quitman,  for  defendant  in  error. 

RUSSEIiL^  J.    Judgment  affirmed. 


(12  Oa.  App.  306) 

McINTOSH  v.   PATTON.     (No.  4,526.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(SyUtthus  hy  tho  Court,) 


1.  Courts    (§   169*)— Jtjbisdiction— Amount 
IN  Controversy. 

The  dty  court  of  Hon  roe  has  jurisdiction 
to  try  at  the  quarterly  session  of  the  court  all 
civil  cases,  of  whatever  nature,  where  the 
amount  claimed  or  involved,  inclusive  of  inter- 
est, is  aj9  much  as  $50,  except  where,  under  the 
Constitution,  exclusive  jurisdiction  is  given  to 
the  superior  court.  Acts  1905,  p.  3(X3.  By  an 
amendment  to  the  act  referred  to,  that  court 
was  given  jurisdiction  to  try  and  dispose  of  all 
civil  cases  at  its  monthly  sessions,  where  the 
principal  sum  claimed  in  the  suit  did  not  ex- 
ceed $200.  Acts  1906,  p.  270.  Under  the  act 
as  amended,  a  dvil  suit  involving  a  principal 
sum  of  less  than  $200,  filed  to  the  monthly 
term  and  continued  to  the  next  quarterly  term, 
was  properly  triable  before  the  judge  and  jury 
at  the  latter  term. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Di?.  »  413-i25,  428-430,  443,  456,  458,  465 ; 
Dec  Dig.  f  169.*] 

2.  Evidence  ({  213*)— Admission— Offer  to 
Pat. 

On  the  trial  of  an  action  upon  a  contract, 
the  makixig  of  which  was  denied  by  the  defend- 
ant, an  offer  by  him  to  pay  a  part  of  the  debt 
claimed  under  the  contract,  the  offer  not  being 
made  i>ending  any  negotiations  for  compromise, 
was  admissible  as  a  circumstance  tending  to 
show  that  the  defendant  had  made  the  contract. 
Hatcher  v.  Bowen,  74  Ga.  811;  Cooper  v. 
Jones,  79  Ga.  379,  4  S.  B.  916. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  745-751,  753;   Dec.  Dig.  §  213.*1 
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3.  Damagss  Not  Reicots— Evidenca  Suffi- 
cient. 

The  danm^s  claimed  for  a  breach  of  the 
contract  were  not  remote,  contingent,  or  specu- 
lative, but  were  clearly  proved  as  the  direct  re- 
snlt  of  the  breach.  The  verdict  for  the  plain- 
tiff was  fully  supported  by  the  evidence,  and 
no  error  of  law  appears  to  have  been  commit- 
ted on  the  trial. 

Error  from  City  Court  of  Monroe;  A.  O. 
Stone,  Judge. 

Action  by  R.  O.  Patton  against  Arthur  Mc- 
Intosh.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  O.  Dean,  of  Monroe,  for  plaintiff  In  er- 
ror. Lewis  C.  Russell,  of  Winder,  for  de- 
fendant In  error. 

BIIAj,  G.  J.    Judgment  affirmed* 

RUSSfiliLb  J^  disqualified. 


(12  QfL  App.  222) 

FITZGEJRALD  TRUST  CO.  v.  BURKHART. 

(No.  4,420.) 

(Coort  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(SyUahus  hy  the  Court.) 

1.  Bailment  <§  18*)— Lien— Enforcement. 

Under  the  statutes  of  this  state  relating 
to  the  subject  of  mechanics'  liens  and  embodied 
in  Civil  Code  1910,  §  83M,  the  mechanic  has  a 
special  lien  for  work  done  and  material  furnish- 
ed in  manufacturing  or  repairing  personal  prop- 
erty, *'which  may  be  asserted  by  retention  of 
such  property,  or  the  mechanic  may  surrender 
sach  personal  propertjr  and  give  credit."  When 
possession  of  the  property  is  surrendered  to  the 
debtor,  the  mechanic  shall  declare  his  claim  of 
lien  within  10  days,  as  provided  by  the  statute. 
In  either  event,  whether  he  asserts  his  lien  by 
retention  of  the  property  or  by  surrendering 
possession  and  recording  his  lien,  he  may  en- 
force payment  by  foreclosure  proceedings  ac- 
cording to  the  provisions  of  Civil  Code  1910,  f 
3366. 

[Ed.  Note.—For  other  cases,  see  Bailment, 
Cent  Dig.  |§  77-79,  81-84 ;    Dec  Dig.  §  !&•] 

2.  Bailment    (I    16*>— Lien— Porbclobubb— 
Conversion. 

Where  a  mechanic  has  asserted  his  lien 
on  personal  property  for  repairs  thereon  in 
either  one  of  die  methods  above  stated,  and  has 
oiforced  payment  thereof  by  foreclosure  pro- 
ceedings, under  section  8366,  supra,  and  the 
^Topertj  has  'been  seized  and  sold  by  the  sher- 
iff under  the  foreclosure  proceedings,  and  the 
owner  of  the  property,  on  which  the  lien  is 
claimed,  has  failed  to  contest  the  right  to  the 
lien  by  making  the  counter  affidavit,  as  pro- 
vided by  imragraph  6  of  section  3360,  supra,  he 
cannot  bring  trover  against  the  mechanic  foi* 
the  recovery  of  the  property  on  the  ground  that 
the  sale,  under  the  foreclosure  proceedings,  the 
mechanic  still  retaining  possession  of  the  prop- 
erty, amounted  to  a  conversion  thereof. 

[Ed.  Note. — ^Por  other  cases,  see  Bailment, 
Cent  Dig.  §|  67-74;    Dec.  Dig.  §  16.*] 

Error  from  City  Conrt  of  Fitzgerald;  D. 
BL  Griffin,  Judge  pro  hac. 

Action  by  *iie  Fitzgerald  Trust  Company 
against  H.  A.  Bnrkhart  Judgment  of  non- 
suit, and  plaintiff  brings  error.     Affirmed. 


Elklns  A  Wall,  of  Fitzgerald,  for  plaintiff 
in  error.  McDonald  &  Grantham,  of  Fitz- 
gerald, for  defendant  In  error. 

HILL,  C.  J.  The  Fitzgerald  Tmst  Com- 
pany delivered  to  Burkbart,  a  mechanic,  an 
automobile  for  the  purpose  of  having  It  re- 
paired by  him.  Burkbart,  claiming  to  have 
repaired  the  machine,  asserted  his  lien  for 
the  work  done,  by  a  retention  of  the  proper- 
ty, subsequently  foreclosing  his  lien  under 
the  provisions  of  Civil  Code  1910,  §  3366. 
The  automobile,  still  In  the  possession  of 
Bnrkhart,  the  mechanic,  was  seized  by  the 
sheriff  by  virtue  of  the  lien  foreclosure,  and 
was  duly  advertised  and  sold,  as  provided  by 
the  statute.  After  this  the  Fitzgerald  Trust 
Company,  denying  that  Bnrkhart  had«made 
the  repairs  on  the  automo'blle  as  required, 
and  contesting  the  correctness  of  his  claim 
for  such  repairs,  brought  suit  in  trover 
against  him  to  recover  the  automobile,  alleg- 
ing that  the  sale,  under  the  foreclosure  pro- 
ceedings by  Bnrkhart,  amounted  to  a  con- 
version of  the  automobile.  Bnrkhart  relied 
upon  the  defense  that  the  foreclosure  pro- 
ceedings were  In  every  respect  valid  and  did 
not  amount  to  a  conversion.  The  trial  court, 
at  the  conclusion  of  the  evidence  for  the 
plaintiff,  awarded  a  nonsuit  The  question 
raised  by  the  record  depends  upon  the  con- 
struction of  section  3354  of  the  Civil  Code. 

[1]  It  la  contended  by  the  plaintiff  in  er- 
ror that,  under  this  section,  the  right  to  fore- 
close. In  accordance  with  section  3366,  arises 
only  in  the  event  that  the  property  on  which 
the  lien  is  claimed  has  been  surrendered  and 
the  claim  of  lien  recorded,  as  provided  by 
tliat  section.  In  other  words,  that  tite  lien- 
holder  has  no  right  to  foreclose,  unless  he 
has  surrendered  the  property  and  has  re- 
corded his  lien  under  the  provisions  of  that 
section;  and  that  In  the  present  case^  the 
evidence  being  uncontroverted  that  the  Hen- 
holder  retained  possession  of  the  property 
and  had  not  recorded  his  lien,  the  foreclos- 
ure proceedings  were  invalid,  and  amounted 
to  a  conversion  by  the  mechanic  of  the  auto- 
mobile sued  for.  The  question  thus  raised 
is  not  entirely  free  from  doubt;  but,  from  a 
careful  examination  of  the  different  statutes 
relating  to  mechanics*  liens,  we  have  come  to 
the  conclusion  that  the  judgment  of  the  trial 
court  must  be  affirmed.  By  the  act  of  Feb- 
ruary 24,  1873  (Acts  1873,  p.  42,  f  8),  em- 
bodied in  section  1981  of  the  Code  of  1873,  it 
was  provided  that  all  mechanics  of  every 
sort,  for  work  done  and  material  furnished 
In  manufacturing  personal  property,  or  for 
repairing  personal  property,  should  have  a 
special  lien  on  the  same,  which  must  be  as- 
serted by  retention  of  such  property,  and 
not  otherwise;  said  lien  being  lost  by  the 
surrender  of  such  property  to  the  debtor. 
Under  this  statute,  it  was  held,  in  the  case 
of  Hurley  v.  Epps,  69  Ga.  611,  that,  if  the 
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mecbanlc,  harlng  asserted  his  lien  by  the 
retention  of  the  property,  decides,  neverthe- 
less, to  sell  it  himself  in  order  to  pay  him- 
self, then  he  must  foreclose  before  selling 
under  section  1901,  now  section  3366,  supra ; 
and,  following  the  express  language  of  the 
Oode  (codifying  the  act  of  1873),  it  was  de- 
clared that  the  lien  was  lost  If  the  mechanic 
delivered  possession  of  the  property  to  the 
bailor.  Under  this  statute,  it  is  manifest 
that  the  only  metbod  of  asserting  the  me- 
chanic's lien  was  the  retention  of  the  posses- 
sion of  the  property;  and,  if  this  possession 
was  surrendered,  the  lien  was  lost.  It  can 
be  readily  seen  that  this  might  in  some  in- 
stances be  unjust  to  the  mechanic.  He  might 
not  want  to  keep  the  property  in  his  posses- 
sion until  he  could  enforce  his  lien  by  fore- 
closure. It  might,  in  some  instances,  be  to 
his  interest  to  surrender  possession,  and, 
nevertheless,  assert  and  retain  his  lien. 

To  meet  this  exigency,  the  act  of  1884, 
embodied  in  the  Civil  Code  of  1910,  t  3354, 
was  passed.  This  act  amended  the  statute  in 
the  essential  respect  that  it  gave  the  right 
to  the  mechanic,  under  certain  conditions,  to 
surrender  the  personal  property  and  still  re- 
tain his  lien  and  enforce  it  in  accordance 
with  the  provisions  of  the  Code  (Civil  Oode 
of  1895,  {  2816 ;  OivU  (Dode  of  1910,  |  8354). 
This  act  of  1884  (Acts  1884>8S,  p.  43)  simply 
amended  the  law  on  the  subject,  as  it  then 
stood,  by  giving  the  right  to  the  mechanic 
to  surrender  the  possession  of  the  property 
to  the  debtor  and,  nevertheless,  to  retain  his 
lien;  the  language  being  as  follows:  "When 
they  surrender  possessicm  of  the  property  to 
the  debtor,  such  mechanics  shall  record  their 
claim  of  lien  within  10  days  after  such  work 
is  done  and  material  furnished,"  etc.  So,  as 
the  law  now  stands,  the  mechanic  does  not 
lose  his  lien  by  the  surrender  of  the  property 
on  which  he  claims  his  lien,  but  he  has  a 
right  to  assert  that  lien  in  two  ways:  (1) 
By  a  retention  of  the  property;  or  (2)  he 
''may  surrender  such  personal  property  and 
give  credit,"  asserting  and  retaining  his 
lien  by  a  record  of  the  claim  of  lien,  as  pro- 
vided in  the  statute.  Whether  the  mechanic 
asserts  his  lien  by  the  retention  of  the  prop- 
erty, or  by  the  surrender  of  possession  and 
record  of  his  lien,  he  cannot  enforce  his  lien 
except  by  foreclosure  proceedings  under  the 
provisions  of  section  3366,  supra.  It  may  be 
stated  that  the  method  of  the  foreclosure 
of  these  liens  has  remained  substantially  the 
^ame  since  the  act  of  1873. 

[2}  It  is  contended  by  counsel  for  the  plain- 
tiff in  error  that  if  a  mechanic  were  allowed 
to  foreclose  his  Hen  while  he  stiU  retained 
possession  of  the  property,  and  without  no- 
tice to  the  bailor,  or  surrender  of  the  prop- 
erty, this  would  work  a  hardship  to  the  lat- 
ter, especially  If,  for  any  reason,  the  latter 
should  be  called  out  of  the  state  for  10  days, 
and  should  therefore  have  no  notice  of  the 


foreclosure  proceedings;  and  Chat  bis  prop- 
erty would  thus  be  taken  from  him  without 
due  process  of  law.  The  foreclosure  statute 
provides  that  the  mechanic  must  make  a  de- 
mand on  the  owner  or  bailor  for  payment  of 
the  amount  of  his  claim,  and  such  demand 
and  a  refusal  to  pay  must  be  averred.  The 
demand  for  payment  would  certainly  be  a 
notice  of  the  claim  and  that  the  mechanic 
was  complying  with  the  statute  in  reference 
to  foreclosure.  If  the  owner  or  bailor  de- 
sires to  contest  the  validity  of  the  claim  of 
the  mechanic,  the  statute  provides  that  he 
may  do  so  by  filing  an  affidavit  setting  forth 
the  grounds  of  his  contention,  or  his  denial 
of  the  existence  of  such  lien.  See  paragraph 
6  of  section  3366,  supra. 

If  the  owner  or  bailor  of  the  property, 
after  demand  for  payment,  refuses  to  make 
the  counter  affidavit,  he  simply  neglects  to 
avail  himself  of  that  due  process  of  law 
which  the  statute  provides  for  the  purpose 
of  testing  the  right  of  the  mechanic  to  his 
lien;  and,  falling  to  do  either  one  of  the 
two,  it  would  seem  not  only  that  his  prop- 
erty is  taken  from  him  by  due  process  of 
law,  under  the  provisions  of  the  statute,  but 
that  the  deprivation  of  any  right  he  might 
have  had  in  the  premises  is  due  to  his  own 
laches. 

For  the  reasons  stated,  we  think  the  Judg- 
ment of  the  lower  court  should  be  affirmed. 

Judgment  affirmed. 


(12  Ga.  App.  221) 

RYALS  V.  COMMISSIONERS  OF  TATT- 
NALL COUNTY.     (No.  4,417.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(ByUabuM  hy  ih€  Court,) 

1.  CSebttobabi    (J   46*)  — PEarmoN  — Wbit— . 
Service— TncB— Dismissal. 

The  statute  makes  it  the  duty  of  the  peti* 
tioner  for  certiorari,  his  agent  or  attorney,  to 
see  that  the  writ,  together  with  the  petition, 
shall  be  served  upon  the  inferior  judicatory,  to 
whom  the  writ  is  addressed,  "at  least  15  days 
previous  to  the  court  to  which  the  return  is  to 
be  made,'*  and,  when  it  appears  that  service  of 
the  writ  has  not  been  made  as  thus  provided, 
the  proceedings  should  be  dismissed,  unless  it 
clearly  appears  that  the  failure  to  serve  was  in 
no  way  attributable  to  the  fault  of  the  party 
maklnff  application  for  the  writ  Civil  Code 
1910,  1 6189 ;  Zachery  v.  Stote,  106  Ga.  123, 
32  S.  JS.  22,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §§  85-87,  116-120;  Dec  Dig.  §  46.*] 

2.  Cebtiobabi  (§  46*)  —  Service  —  Agent  of 
Petitioner. 

If  the  clerk  of  the  superior  court,  at  the 
request  of  the  attorney  for  the  petitioner  for 
the  writ,  undertakes  to  make  service  upon  the 
magistrate  to  whom  the  writ  is  addressed,  he 
does  80,  not  as  an  official,  but  as  the  agent  of 
the  petitioner,  and  an^  failure  of  the  clerk  to 
make  proper  service  is  to  be  treated  as  the 
failure  of  his  principal.  Tacker  v.  Mayor,  etc.. 
120  (3a.  148.  47  S.  S  523. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §f  85-87,  116-120;  Dec.  Dig.  1 
46.*] 
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&  GKBTIOBABI  (I  46*>— "S«BVIOB**   BT   Clbbk 

— Matlutq. 

The  mailing  by  the  clerk  of  the  writ  of  cer- 
tiorari to  the  magistrate,  to  whom  it  is  address- 
ed, together  with  the  petition,  at  the  request  of 
the  attorney  for  the  petitioner,  is  not  service 
in  accordance  with  the  statute,  which  requires 
that  the  ''writ,  together  with  the  petition,  shall 
be  delivered  to  the  party  to  whom  it  is  direct- 
ed," etc    i  6189,  supnu 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Gent  Dig.  U  85-^7,  116-120;   Dec.  Dig.  ^  46.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  6430-^433.] 

4.  Ckrtiosabi  (I  46*)— Effkct  of  Sebvicb— 

DiSlflSSAIi. 

There  being  no  proper  service  of  the  writ 
with  the  petition,  and  no  answer  filed,  and  the 
failure  being  attributable  to  the  laches  of  the 
petitioner,  the  judge  of  the  superior  court  did 
not  err  in  refusing  to  continue  the  case  in  or- 
der to  perfect  service,  and  in  dismissing  the 
certiorari  proceedings.  Smith  v.  City  of  Wash- 
uigton«  4  Ga.  App.  614,  61  S.  B.  923. 

[Ed.  Note.— For  other  cases,  6ee  Certiorari. 
Cent  Dig.  |i  85-87,  116-m;  Dec  Dig.  ( 
46.*1 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Certiorari  by  Henry  Ryals  against  the 
County  Commissloneni  of  Tattnall  County. 
From  a  judgment  dismissing  the  writ,  peti- 
tioner brings  error.    Afilrmed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff  in 
error.  Way  &  Burkhalter,  of  Reidsville,  for 
defendants  in  error. 

HILL,  0.  J.    Judgment  affirmed. 


02  Oa.  App.  282) 

HORTON  et  al.  v.  SMITH.     (No.  4,507.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1013.) 

(SyUahMs  by  the  Court.) 

1.  Plsadino  <|  248*>— Pabviykbship  ($  146^) 
—Amendment— J^Bw  Cause  or  Action— 
••Signature"- "Mark." 

Suit  was  brought  against  a  partnership, 
alleged  to  bare  been  composed  of  Horton  and 
Bums,  upon  a  promissory  note,  a  copy  of  which 
was  attached  to  the  petition,  from  which  it  ap- 
peared that  the  note  had  been  signod  "Burns 
and  Horton."  An  amendment  was  offered, 
striking  the  word  "and"  in  the  signature,  and 
substituting  therefor  the  words  "his  mark,"  so 
that   the    signature    as    amended    should    read 

his 
**BurD8  X   HortiMi."     Held,   that  this  amend- 

mark 
ment  did  not  introduce  either  a  new  cause  of 
action  or  a  new  party  defendant;  nor  was  the 
petition  as  amended  subject  to  demurrer.  Since 
it  appeared  from  the  petition  that  the  partner- 
ship was  intended  to  be  sued,  and  that  the 
Eignature  aa  amended  was  made  by  one  of  the 
partners,  and  was  intended  as  the  signature  of 
the  partnership,  the  material  question  was 
whether  one  of  the  partners  signed  the  note, 
and  in  so  doing  intended  to  bind  the  partner- 
ship. The  petition  sufficiently  alleged  that  he 
did-  Words  and  Phrases,  vol.  7,  p.  6509;  Hor- 
ton ▼.  Murden,  117  Ga.  72,  43  S.  &  786. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Diz.  {§  686,  687,  681^-706.  709 ;  Dec. 
Dig.  I  248;*  Partnership,  Cent  big.  §$  242- 
iSg;   Dec  Dig.  |  146.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4d80 ;    vol.  7.  pp.  6508-0512.] 


2.  Pabtnbrsrip  (i  293*)— NoTsa— EtBOUTiON 
Afteb  Dissolution. 

"Where  a  note  is  given  in  the  name  of  a 
partnership  by  one  member  of  the  firm,  after 
dissolution,  and  such  note  is  accepted  by  a  cred- 
itor of  the  firm  in  renewal  or  exchange  of  a 
partnership  note  due  to  such  creditor  (which 
note  Is  surrendered),  such  new  note  hinds  the 
firm,  notwithstanding  the  dissolution,  if  the 
creditor,  when  he  received  the  new  note,  had 
no  notice  that  it  was  signed  after  the  firm's 
dissolution."  Bank  of  Covington  v.  Cannon, 
133  Ga.  779  (2),  67  S.  B.  83.  See,  also,  Ennis 
v.  Williams,  30  Ga.  691 ;  Bush  r.  McCarty  Co., 
127  Ga.  3C^  56  S.  EX  430,  9  Ann.  Cas.  240. 

{Bd.  Note. — ^For  other  cases,  see  Partnership, 
Cent.  Dig.  {{  664,  665;   Dec.  Dig.  |  203.*J 

3.   VSRDIOT— RVIDENCB— PARTWKBSHIP  NoTE. 

The  evidence  demanded  a  verdict  In  favor 
of  the  plaintiff. 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  J.  M.  Suaith  against  Dink  Horton 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Harris,  Harris  &  Harris,  of  Rome,  for 
plaintiffs  in  error.  M.  B.  Eubanks,  of  Rome, 
for  defendant  in  error. 

POTTLB,  J.    Judgment  alllrmed. 


(12  Ga.  App.  &7) 
JOTNER  v.  STATE.     (No.  4,211.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 

(8uttalu8  by  the  Court.) 

1.  Criminal  Law  (|  656*)— Examination  of 
Witness— Rights  of  Judge. 

In  the  use  of  a  sound  discretion,  the  pre- 
siding judge  may  ask  questions  of  a  witness 
on  the  stand;  but  he  should  not  do  so  in  such 
a  way  as  may  tend  to  discredit  the  witness,  or 
to  intimate  an  opinion  upon  the  evidence,  to 
the  prejudice  of  the  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
liaw.  Cent.  Dig.  Si  1524-^1533;  Dec  Dig.  § 
656.*] 

2.  Cbiminal  Law   (S  786*)— Instructions- 
Impeachment— Pro6f  OF  Good  Cuauacter. 

When  the  only  testimony  which  can  be 
construed  as  tending  to  sustain  a  witness, 
whose  credibility  is  attacked  by  proof  of  con- 
tradictory statements  as  to  matters  material 
to  the  issue,  is  to  the  effect  that  the  witnesses 
''have  not  heard  anything  against  him,"  and  it 
appears  from  the  testimony  that  they  have  only 
known .  him  for  one  month,  the  eyidence  does 
not  authorize  an  instruction  that  such  witness 
may  be  sustained  by  proof  of  general  good 
character.  The  period  of  time  is  so  limited  as 
to  preclude  the  possibility  of  the  sustaining 
witnesses  having  that  knowledge,  which  the 
law  requires,  as  to  the  general  reputation  of 
the  witness,  whom  it  is  attempted  to  impeach. 
[Bd.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1774,  1776-1781;  Dec.  Dig. 
I  785.*] 

8.  Cbiminal  Law  (§  1081^*)-*Cbbtiobabi>- 
Answers  of  Judge. 

Assignments  of  error  in  a  petition  for  cer- 
tiorari, which  are  unsupported  by  the  nnswer.. 
cannot  be  considered  by  a  reviewing  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2725 ;   Dec  Dig.  fi  1081%.*} 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  ludexea. 
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Error  from  Superior  Court,  Wayne  Coun- 
ty; C.  B.  Conyers,  Judge. 

Cleve  Joyner  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  brings  error. 
Reversed. 

Jas.  R.  Thomas,  of  Jesup,  for  plaintiff  In 
error.  J.  H.  Thomas,  Sol.  Gen.,  of  Jesup, 
for  the  State. 

RUSSELL,  J.  [3]  Only  two  of  the  assign- 
ments of  error  contained  in  the  petition  for 
certiorari  are  fully  verified  by  the  answer  of 
the  judge  of  the  county  court,  and  the  Judge 
of  the  superior  court  did  not  err  in  de- 
clining to  consider  those  assignments  which 
were  not  verified.  As  to  the  refusal  of  the 
defendant's  motion  for  a  mistrial,  which  was 
based  upon  the  fact,  as  alleged  in  the  mo- 
tion, that  the  sheriff  was  the  prosecutor  in 
the  case,  and  for  that  reason  should  not  have 
had  charge  of  the  jury  nor  conversed  with 
them,  the  judge  of  the  county  court  in  his 
answer  says  that  the  defendant's  counsel 
consented  for  the  sheriff  to  take  charge  of 
the  jury,  and  thus  waived  the  disqualifica- 
tion incident  upon  the  fact  that  he  was  also 
the  prosecutor;  and  the  counter  showing  to 
the  motion  for  mistrial  was  suflScient  to 
show  (aside  from  the  fact  that  the  sheriff 
was  merely  a  nominal  prosecutor)  that  noth- 
ing he  could  have  said  or  done,  while  the 
jury  was  in  his  charge,  could  have  been  prej- 
udicial to  the  accused.  According  to  the  an- 
swer of  the  judge  of  the  county  court,  the 
•disqualification  of  the  sheriff  (which  is  mani- 
fest) was  waived. 

[1]  We  think  the  judge  of  the  superior 
•court  erred  in  overruling  the  certiorari,  be- 
cause his  decision  in  the  case  should  have 
been  controlled  by  the  ruling  of  this  court 
in  Sharpton  v.  State,  1  Ga.  App,  542,  57  S. 
E.  929,  and  Taylor  v.  State,  2  Ga.  xVpp.  729. 
59  S.  E.  12,  and  of  the  Supreme  Court  in 
Harris  v.  State,  61  Ga.^359,  and  Grant  v. 
State,  122  Ga.  743,  50  S.  E.  946.    During  the 
trial,   Eli  Thompson  had  testified   that   he 
had  never  bought  any  whisky  from  the  de- 
fendant, nor  heard  of  the  accused   having 
sold  any  whisky,  but  that  he  had  once  bor- 
rowed from  him  a  quart  of  whisky,  which 
he  had  not  paid  back.    The  court  propound- 
ed to  him  this  question:  "What  do  you  owe 
htm  for  the  quart  of  whisky  you  say  you 
got   from  him    on    Sunday   morning?'*     To 
which  the  witness  replied:    "I  was  to  pay 
him  back  with  another  quart  of  the  same 
kind  of  whisky,  but  he  has  been  in  jail  ever 
since,  and  therefore  I  have  not  had  a  chance 
to   return  it"     Thereupon  the  defendant's 
counsel  made  a  motion  for  a  mistrial  upon 
the  ground  that  the  court  had  intimated  in 
the  hearing  of  the  jury,  by  asking  the  above 
question,  that  the  defendant  had  sold  whisky 
to  the  witness,  Eli  Thompson.     The  court 
overruled  the  motion,  but  later  on,  during 
the  trial,  the  court  told  the  jury  that  while 
he  had  not  meant  to  intimate  any  opinion 


as  to  the  guilt  or  Innocence  of  the  defendant 
by  asking  the  forgoing  question,  as  the 
counsel  for  the  defendant  seemed  to  under- 
stand it  as  intimating  an  opinion,  the  court 
withdrew  the  question  and  instructed  the 
jury  not  to  consider  it  In  any  way  in  con- 
nection with  the  trial  of  the  case. 

We  think  the  peculiar  question  which  the 
court  interjected  into  the  trial  must  be  pre- 
sumed to  have  been  prejudicial  to  the  accus- 
ed, when  the  circumstances  are  considered 
in  connection  with  it  The  witness  had  tes- 
tified to  the  good  character  of  the  accused, 
and  that  he  had  never,  during  the  two  years 
he  had  known  the  defendant,  heard  of  bis 
selling  any  whisky.  He  testified  that  he  had 
employed  counsel  to  defend  the  accused,  be- 
cause he  did  not  believe  he  was  guilty,  and 
that  all  he  knew  about  the  case  was  that  he 
(the  witness)  had  borrowed  a  quart  of  whis- 
ky from  the  accused  one  Sunday  morning. 
As  he  was  reiterating  that  he  went  to  the 
defendant's  house  and  borrowed  a  quart  of 
whisky  from  him,  and  that  that  was  all  he 
knew  about  the  case,  and  at  the  conclusion 
of  his  testimony  in  chief  the  court  asked, 
''What  do  you  owe  him  for  the  quart  of 
whisky  you  say  ydu  got  from  him  on  Sunday 
morning?" — ^thus  manifestly  intimating  that 
the  witness  had  not  truthfully  stated  the 
transaction  referred  to  as  having  occurred 
on  Sunday  morning,  or  that  the  facts  stated 
constituted.  In  law,  a  sale  of  whisky.  The 
question  wOl  not  admit  of  any  other  inter- 
pretation. The  witness  had  not  testified  that 
he  had  bought  any  whisky,  or  that  he  Imd 
agreed  to  pay  for  any,  and  yet  the  form  of 
the  question  implied  that  the  transaction  to 
which  the  witness  had  reference  was  a  sale, 
instead  of  a  loan.  Naturally  the  jury,  who 
are  always  most  attentive  to  whatever  falls 
from  the  lips  of  the  court,  would  be  impress- 
ed that  the  judge  did  not  believe  the  witness 
when  he  said  that  he  had  borrowed  the  whis- 
ky which  he  got  from  the  defendant,  or  that, 
granting  the  statement  of  the  witness  to  be 
true,  the  facts  as  stated  by  him  made  a  case 
of  illegal  sale  of  whisky :  and  under  the  rul- 
ings in  the  cases  dted  supra,  the  defendant 
was  entitled  to  a  new  trial  upon  conviction, 
or  to  a  mistrial,  if  there  was  a  timely  re- 
quest for  such  an  order. 

The  trial  judge  has  the  right  to  propound 
any  number  of  questions  to  any  witness  for 
the  purpose  of  fully  developing  the  truth  of 
a  case,  and  the  extent  of  such  examination 
of  the  witness  is  a  matter  within  the  judge's 
own  discretion;  but  this  discretion  is  abus- 
ed, and  the  requirement  of  section  4863  of 
the  Civil  Code,  and  of  section  1058  of  the 
Penai  Code,  that  a  new  trial  shall  be  grant- 
ed is  mandatory,  if  the  examination  takes 
such  a  course  as  to  be  argumentative  in  its 
character,  or  if  any  opinion  is  expressed  or 
intimated  by  the  court  as  to  what  has  or  has 
not  been  proved,  or  if  the  question  is  such 
as  will  tend  to  discredit  the  witness.  The 
trial  judge  can  ask  questions,  but,  in  endeav- 
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oring  to  illustrate  the  truth,  he  should  not 
use  any  expression  which  might  intimate  an 
opinion  upon  the  facts  and  which  is  calcu- 
lated to  Injure  the  rights  of  either  party. 

[2]  In  our  opinion,  the  expression  in  the 
present  case  is  more  prejudicial  than  the 
language  used  in  the  interrogatory  quoted  in 
the  Sharpton  Case,  supra.  In  the  case  at 
bar,  the  testimony  of  the  witness,  whom  the 
judge's  question  tended  to  discredit,  was  very 
material,  if  for  no  other  reason  than  that 
he  admitted  his  interest  in  the  accused  and 
testified  strongly  to  his  good  character,  as 
well  as  to  circumstances  which  tended  to 
show  that  the  accused  had  not  violated  the 
law.  The  fact  that  the  accused  had  loaned 
to  the  witness  a  quart  of  whisky  was  of 
itself  likely  to  be  damaging,  unless  it  was 
folly  explained,  and  unless  the  aefendant's 
possession  of  the  whisky  was  fully  and  sat- 
isfactorily explained. 

Judgment  reversed. 


(12  Ga.  App.  225) 

MATHEWS  V.  FIELDS.  SheriflP.    (No.  4,461.) 
(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 

(Sylldbv  by  the  Court,) 

1  Ghattei.  Mortgagbs  (8  140*)~Genebal 
Laborer's  Lixn— Priority  of  Lien. 
The  general  lien  of  a  laborer  upon  the 
property  of  his  employer  has  priority  over  a 
mortgage  given  to  secure  the  purchase  money 
on  Buch  property.  Civ.  Code  1910,  I  3334; 
Georeia  Loan  &.  Bkg.  Co.  v.  Dnnlop,  108  Ga. 
218,  33  S.  B.  882;  Bradley  v.  Oassels,  117  Ga. 
517,  43  S.  B.  867;  Baisden  v.  Holmes-Harts- 
field  Co.,  4  Ga.  App.  122,  GO  S.  B.  1031. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Gent  Dig.  §|  237,  238;   Dee.  Dig.  $ 

2.  Chattel  Mortgages  (S  288*)— Proceeos 
of  Mortgage  Foreclosure— Distribution. 

Where,  after  the  foreclosure  of  such  a 
mortgage  and  the  levy  of  the  execution  issued 
thereon,  a  laborer's  general  lien  is  foreclosed, 
and  execution  duly  issued  thereon  and  placed 
in  the  hands  of  the  levying  officer,  for  the  pur- 
pose of  claiming  the  fund  arising  from  the 
sale  of  the  property  under  the  mortgage  execu- 
tion, the  laborer's  Hen  should  be  first  satisfied, 
although  the  execution  issued  upon  the  lien 
foreclosure  bad  never  been  levied  upon  the 
property.  Baisden  v.  Holmes-Hartsfield  Co., 
supra;  Civ.  Code  1910,  {  5348. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  EHg.  {§  577,  578;  Dec.  Dig. 
I  288.*] 

3.  Chattel  Mortgages  (|  288*)— Laborer's 
Lien  —  Proceeds  —  Distribution  —  Evi- 
dence. 

Where,  in  a  petition  for  a  rule  to  distrib- 
ute money,  brought  by  one  daiming  the  fund 
under  a  laborer's  lien  execution,  it  is  alleged 
that  before  the  sale  of  the  proper^  the  peti- 
tioner filed  with  the  sheriff  "his  due  and  legal 
affidavit  and  execution"  for  a  laborer's  lien  on 
the  property,  with  notice  to  the  officer  to  sat- 
isfy such  execution  out  of  the  funds  arising 


from  the  sale,  and  this  allegation  Is  admitted 
in  the  answer  to  the  petition,  it  is  not,  upon 
the  trial  of  the  issues  arising  upon  the  peti- 
tion and  answer,  necessary  for  the  plaintiff  to 
introduce  in  evidence  the  lien  foreclosure  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  ||  577,  578;    Dec  Dig. 

4.  Infants  (|S  78,  lOl*)— Suit^-Ouardian 
Ad  Litem. 

A  suit  commenced  and  prosecuted  by  an 
infant  alone  is  not  void.  Civ.  Code  1910,  § 
5524.  While,  in  response  to  a  timely  obpec- 
tion  made  upon  such  ground,  a  suit  by  a  minor 
should  be  dismissed,  unless  amended  so  as  to 
proceed  for  the  infant  in  the  name  of  a  guard- 
ian or  next  friend,  where  no  such  objection  is 
made  to  the  petition,  the  failure  of  the  infant 
plaintiff  to  amend  constitutes  no  reason  for 
granting  a  nonsuit.  Vale  Royal  Mfg.  Co.  v. 
Bradley,  8  Ga.  App.  483  (3),  491,  70  S.  E. 
36.  If  there  is  no  guardian,  or  letters  of 
^ardianship  are  not  produced,  and  a  guardian 
is  necessary,  the  court  should  appoint  one. 
Wood  v.  Haines,  72  Ga.  189. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  §{  195-207,  209,  249;  Dec.  Dig.  f| 
78,  101.  ♦] 

5.  Parent  and  Child  (|  16^— Frauditlbnt 
Conveyances  (§  107*)  —  Emancipation— 
Employhent  of  Minor  —  Contract  with 
Parent— VAiaDiTY. 

Parental  power  over  a  minor  child  is 
lost  by  the  parent  consenting  to  the  child  re> 
ceiving  the  proceeds  of  his  own  labor.  Civ. 
Code  1910,  §  3021.  A  bona  fide  employment  of 
the  child  by  the  father  at  stipulated  wages  is 
one  mode  of  giving  such  consent.  A  contract 
made  by  a  father  to  pay  his  minor  son  wages 
for  his  services  is  valid  and  enforceable  bv  the 
minor,  as  between  him  and  creditors  of  the 
father.  Wilson  v.  McMiUan,  62  Ga.  16,  35  Am. 
Rep.  115;  Hargrove  v.  Turner,  112  Ga,  134,  37 

5.  E.  89.  81  Am.  St  Rep.  134;  Vale  Royal  Mfg. 
Co.  V.  Bradley,  supra. 

[Ed.  Note. — ^For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  §{  165-175;  Dec.  Dig.  $  16  ;• 
Fraudulent  Conveyances,  Cent.  Dig.  §§  347- 
350;    Dec.  Dig.  %  107.*] 

6.  Fraudulent  Conveyances  (§  278*)— Con- 
tract FOR  Services  of  Child. 

There  being  nothing  in  the  evidence  to 
impeach  the  bona  fides  of  the  contract  made 
between  the  father  and  his  minor  son,  it  was 
error  to  grant  a  nonsuit,  and  to  refuse  to  di- 
rect that  the  laborer's  lien  execution  be  satis- 
fied out  of  the  funds  in  the  hands  of  the  levy- 
ing officer. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S|  801,  802;  Dec, 
Dig.  §  27a*] 

Error  from  City  Court  of  Swainsboro;  H. 
R.  Daniel,  Judge. 

Action  by  W.  A.  Mathews  against  T.  A. 
Fields,  Sheriff.  Judgment  for  defendant, 
and  plaintiff  brings  error.     Reversed. 

F.  H.  Saflfold  and  Alfred  Herrington,  Jr., 
both  of  Swainsboro,  for  plaintiff  in  error. 
Williams  &  Bradley,  of  Swainsboro,  for  de- 
fendant in  error. 

POTTLE,  J.    Judgment  reversed. 


*For  other 
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(12  Cki.  App.  206) 

SEABOARD  AIR  LINE  RY.  v.  PEEBLES. 

(No.  3.935.) 
(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 

(Syllahut  by  the  Court.) 

1.  Damages  (|  188*)— Evidence  (|  684*)— 
Killing  Stock  —  Evidence  of  Value  — 
•'Charged"— Co NSTBUCTION  of  Testimony. 

In  an  action  for  negligence  of  a  railroad 
company  in  the  operation  of  its  trains,  result- 
ing in  the  killing  of  the  plaintiffs  cattle,  the 
price  or  value  of  the  cattle  is  sufficiently  prov- 
ed when  his  testimony  is  to  the  effect  that 
they  were  worth  the  price  slleged  in  the  peti- 
tion, and  establishes  the  measure  of  the  dam- 
age sustained  by  him.  (a)  In  construing  evi- 
dence, juries  may  consider  the  connection  in 
which  a  particular  word  or  phrase  is  used,  and 
properly  attach  to  it  a  meaning  difTerent  from 
its  generally  accepted  definition. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  511;  Dec.  Dig.  §  188;*  Evidence, 
Cent  Dig.  ii  2424,  2426,  2427;  Dec.  Dig.  S 
584.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1064-1072;    voL  8,  pp.  7599,  7600. J 

2.  Evidence  (§  10* )— Judicial  Notice. 

Judicial  cognizance  may  be  taken  of  the 
location  of  incorporated  towns  within  this 
state,  and  of  the  boundaries  of  the  several 
counties  of  the  state:  and  in  this  case  the  ju- 
risdiction of  the  trial  court  is  affirmatively 
proved  by  evidence  that  the  cattle  were  killed 
between  Kingsland  and  St.  Mary's  river. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  If  9-14;    Dec.  Dig.  §  10.*] 

3.  Railroads  (|  443*)— Injury  to  Stock- 
Evidence. 

The  evidence  authorized  the  verdict  and 
there  was  no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §1  1608^1620;   Dec  Dig.  |  443.*] 

Error  from  City  Court  of  St  Mary's;  D. 
S.  Atkinson,  Judge. 

Action  by  D.  T.  Peeples  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Tbis  was  a  suit  for  damages  on  account  of 
the  killing  of  five  head  of  the  plaintiflTs  cat- 
tle, which,  the  petition  alleged,  were  killed 
by  trains  of  the  defendant,  at  stated  times, 
near  designated  mileposts  on  its  railway. 
The  sex  and  value  of  each  of  the  animals,  re- 
spectively, were  stated  in  separate  para- 
graphs of  the  petition.  So  far  as  appears 
from  the  record,  there  was  no  demurrer  or 
other  objection  to  the  sufficiency  of  the  plead- 
ings, but  the  plaintiff,  by  amendment,  ampli- 
fied ills  description  of  the  cattle  by  stating 
certain  marks  w^hich  served  to  identify  them. 
Upon  the  trial,  the  plaintiff  was  the  sole  wit- 
ness. There  was  no  objection  upon  the 
ground  that  his  testimony  was  for  any  rea- 
son incompetent  or  inadmissible,  and  the  ju- 
ry returned  a  verdict  for  the  amount  sued 
for.  The  defendant  excepts  to  the  refusal  of 
the  trial  judge  to  grant  a  new  trial. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff in  error.  S.  C.  Townsend,  of  St  Mary's, 
for  defendant  in  error. 


RUSSELL,  J.  The  motion  for  a  new  trial 
rests  upon  three  propositions,  each  and  all 
of  them  dependent  upon  the  general  ground 
that  the  verdict  is  contrary  to  law  because 
without  evidence  to  support  it 

[1]  1.  It  is  specifically  insisted  that  the  ver- 
dict Is  contrary  to  evidence,  because  the  mar- 
ket price  or  value  of  the  cattle  was  not  prov- 
ed, nor  the  amount  of  the  plaintiff's  damage 
established.  If  the  plaintiff  proved  the  value 
of  each  of  the  cattie,  and  that  all  of  them 
were  killed  by  the  defendant  in  negligently 
operating  its  ti'alns,  of  course  the  amount  of 
his  damage  would  be  the  sum  total  of  their 
proved  value.  We  think  the  value  of  each 
and  all  of  the  cattie  was  proved,  and  that 
therefore  the  total  amount  of  plaintiff's  dam- 
age was  established  in  the  manner  indicated 
above.  The  plaintlCTs  testimony,  "The  cattle 
were  my  property  and  worth  the  price  charg- 
ed for  them,"  was  the  only  direct  evidence 
as  to  the  value  of  the  cattle  alleged  to  have 
been  killed;  but  it  was  followed  by  the  ad- 
ditional statement  by  the  plaintiff  that  he 
would  not  take  the  price  charged  for  them. 
From  the  connection  and  in  the  sense  in 
which  the  plaintiff  used  the  word  "charged,"^ 
the  jury  had  the  right  to  infer  that  this  term 
was  used  instead  of  the  word  "alleged";  and 
as  there  is  no  evidence  that  he  had  sold  the 
cattle  on  credit,  or  offered  them  for  sale, 
about  the  only  reasonable  construction  of 
the  plaintiff's  evidence  is  that  his  use  of  the 
word  ''charged"  was  a  mistake,  and  that 
what  he  really  intended  to  say  to  the  jury 
was  that  his  cattle  were  worth  the  several 
sums  charged  or  alleged  in  his  petition. 

When  the  true  meaning  of  an  expres- 
sion used  by  a  witness  is  plainly  appar- 
ent from  the  context  and  the  connection  In 

• 

which  it  was  made,  or  from  other  perti- 
nent circumstances  which  evidence  that  the 
words  were  ignorantly  or  improperly  used 
and  do  not  convey  the  meaning  actually 
Intended,  tie  jury  is  authorized  to  ascribe 
to  the  words  the  meaning  which  the  sur- 
roundings indicate  and  which  the  witness 
evidently  intended  them  to  have.  In  con- 
struing evidence,  juries  may  sometimes  at- 
tach to  a  word  or  phrase  a  meaning  wholly 
different  from  its  generally  accepted  defi- 
nition. 

[2]  2.  It  is  insisted,  in  the  second  ground 
of  the  amended  motion  for  new  trial,  that 
the  verdict  is  contrary  to  the  evidence  and 
the  law  because  it  was  not  affirmatively 
proven  that  the  cattle  were  killed  by  the 
Seaboard  Air  line  Railway  at  all,  or  that 
such  killing  was  done  in  Camden  county, 
Ga.  The  plaintiff  testified  that  he  found 
each  and  all  of  the  cattle  described  in  the 
petition  dead  near  the  several  mileposts 
specified  in  the  petition.  Each  had  marks 
of  violence  upon  it,  which,  in  the  opinion 
of  the  witness,  caused  its  death,  and  each 
was   marked   with  his  mark   and   was   his 
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property.  We  think  the  evidence  Hiat  the 
cattle  came  to  th^r  death  by  violence,  to- 
gether  with  the  fiict  that  the  bodies  were 
found  near  the  tracks  of  the  railway  com- 
pany, apparently  In  a  condition  not  other- 
wise affected  than  by  the  Injuries  which 
cansed  death,  would  at  least  raise  a  pre- 
snraptlon  that  ihey  were  killed  by  the  de- 
fendant's trains.  The  presumption,  of  course, 
would  not  be  conclusive;  but,  In  the  ab- 
sence of  any  other  suggestion  from  the  evi- 
dence, the  facts  that  the  cattle  were  found 
dead  on  the  defendant's  premises.  In  close 
proximity  to  the  tracks  of  Its  railway,  over 
wklch  many  trains  were  passing  dally,  and 
that  they  had  wounds  which,  while  they 
may  not  have  been  caused  by  these  trains, 
could  have  been  caused  by  tiiem,  and  that 
the  evidence  discloses  no  person  who  had 
any  opportimlty  to  kill  the  cattle  or  any 
motive  for  killing  them,  authorized  the  jury 
to  infer  that  they  were  killed  by  the  defend- 
ant This  presumption  of  fkct  Is  sufficient 
prima  facie  proof  that  the  cattle  were  killed 
by  the  defendant's  traln& 

As  to  the  alleged  want  of  jurisdiction  in 
the  trial  court,  we  need  only  say  that  the 
evidence  that  the  cattle  were  killed  be- 
tween Kingsland  and  the  St  Mary's  river 
is  undisputed.  The  courts'  take  judicial  no- 
tice of  Incorporated  towns  and  of  the  bouud- 
ariee  of  counties.  From  the  Acts  of  1908, 
p.  815,  we  know,  as  did  the  trial  judge, 
that  Kingsland  Is  In  Camden  county.  It  is 
also  a  matter  of  judicial  knowledge  that 
the  St  Mary's  river  Is  the  southern  bound- 
ary of  Camdoi  county.  Hence  the  tort,  If 
committed  at  all,  must  have  been  committed 
In  Camden  county. 

[3]  3.  We  might  extend  this  opinion,  but 
It  would  be  profitless.  In  addition  to  what 
has  be«i  said,  we  need  only  to  rule  that 
there  is  no  point  In  the  suggestion  that 
there  Is  no  testimony  showing  In  what  re- 
spect the  defendant  was  negligent,  or  show- 
ing that  it  was  negligent  at  all — ^nothing  to 
show  that,  even  If  the  cattle  were  killed  by 
the  defendant's  trains.  Its  agents  were  not 
using  all  due  diligence  to  avoid  Injuring 
them.  We  have  already  ruled  that  the  evi- 
dence as  to  the  finding  of  the  dead  bodies, 
in  the  place  where  and  in  the  condition  in 
which  they  were  found,  might  authorize  a 
Jury  to  infer  that  the  cattle  were  killed  by 
the  railroad  company  in  operating  its  trains. 
This  being  so,  the  presumption  of  law  would 
follow  that  the  killing  was  due  to  the  negli- 
gence of  servants  of  the  railway  company; 
and  there  being  no  effort  on  the  part  of  the 
railway  company  to  rebut  the  statutory  pre- 
sumption, nor  any  evidence  from  any  source 
to  show  that  the  alleged  injury  was  due  to 
any  other  or  different  act  of  negligence  im- 
putable by  law  to  the  railway  company  than 
that  alleged,  it  was  unnecessary  (as  per- 
haps It  would  have  been  impossible  in  the 


present  case)  for  the  plaintiff  to  piore  that 
the  defendant  railroad  company  was  negli- 
gent as  alleged. 

The  right  of  the  plaintiff  to  recover  dam- 
ages for  an  Injury  Is  so  restricted  that  he 
cannot  recover  at  all  unless  his  Injury  was 
due  to  some  one  or  more  of  the  acts  alleged 
to  be  negligence;  but,  when  the  statutory 
presumption  of  negligence  (Civil  Code,  |  2780) 
is  authorized  at  all,  the  law  so  extends  the 
presumption  as  to  dispense  with  the  neces- 
sity of  proving  the  alleged  acts  of  negli- 
gence. In  the  absence  of  any  evidence  upon 
the  point,  and  until  there  Is  evidence  show- 
ing that  the  railway  company  was  not  negli- 
gent, or  that  an  act  of  negligence,  which  is 
not  alleged,  was  the  proximate  cause  of  the 
injury  complained  of,  the  law's  presumption 
that  the  railway  company  was  negligent  In- 
cludes, within  Itself,  a  presumption  that  It 
was  negligent  as  charged.  Atlantic  Coast 
Line  R.  Co.  v.  Moore,  8  Ga.  App.  185  (2b) 
68  S.  E.  875.  As  to  this  point,  the  law  sup- 
plied evidence  derived  by  deduction  from 
proof  of  Injury.  This  was  prima  facie  proof, 
and  no  attempt  was  made  to  rebut  it 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  In  refusing  a  new  trial. 

Judgment  affirmed. 


(U  Oa.  App.  20») 

ATLANTIC  COAST  LINE  K.  CO.  ▼. 
THOMAS.     (No.  4,287.) 

(Ck>art  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(Syllabus  by  the  Court,) 

Cebtiobabi   ({§  68,  69*)— Rkvibw— ExncNx— 
Cbedibility  of  Witnesses. 

A  judge  of  the  superior  court,  in  reviewing 
the  evidence  upon  certiorari,  has  not  only  the 
right  to  pass  upon  the  credibility  of  the  wit- 
nesses, but  also  the  right  to  exercise  an  original 
discretion  as  to  the  correctness  of  the  verdict, 
which  is  not  possessed  by  other  courts  of  re- 
view. The  provision  of  Civ.  Code  1910,  § 
6201,  which  requires  the  judge  of  the  superior 
court  to  make  a  final  decision  in  a  case  which 
is  before  him  on  certiorari,  is  mandatory  only 
when  the  nature  of  the  error  complained  of  is 
such,  as  to  the  action  pending,  that  the  law 
forbids  the  result  which  was  reached,  no  matter 
what  was  the  testimony,  and  regardless  of  what 
testimony  may  be  adduced,  should  there  be  an- 
other trial  of  the  case. 

[Ed.  Note. — For  other  casesi,  see  Certiorari, 
Cent.  Dig.  |{  180-182,  185-194;  Dec.  Dig.  §§ 
68,  69.*] 

Error  from  Superior  Court,  Brooks  Ck>un- 
ty;   W.  E,  Thomas,  Judge. 

Action  by  J.  R.  Thomas  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
an  order  setting  aside  a  Judgment  of  a  Jus- 
tice's court  on  certiorari  and  sending  the 
ease  back  for  another  trial,  the  railroad  com- 
pany brings  error.    Affirmed. 

Bennet  '&  Long,  of  Quitman,  for  plaintiff 
in  error.  H.  B.  Austin,  of  Dixie,  and  M. 
Baum,  of  Quitman,  for  defendant  in  error. 
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RUSSELiL,  J.  Upon  a  former  review  of 
this  case  (10  6a.  App.  45,  72  S.  E.  514),  tlie 
Judgment  of  the  Judge  of  the  superior  court, 
refusing  to  sustain  a  certiorari,  was  revers- 
ed. The  reversal  was  expressly  placed,  sole- 
ly upon  the  ground  that  the  verdict  was  with- 
out evidence  to  support  it,  in  that  the  evi- 
dence of  the  company*s  servants  rebutted 
the  plaintifTs  prima  facie  case,  which  de- 
I)ended  on  the  statutory  presumption  of  neg- 
ligence arising  from  and  authorized  by  proof 
that  the  injury  in  question  had  been  caused 
by  the  operation  of  the  defendant's  train.  Civ- 
il Code,  {  2780.  In  other  words,  this  court  held 
that  the  verdict  in  favor  of  the  plaintiff  was 
contrary  to  law,  because  contrary  to  the  evi- 
dence in  the  particular  trial.  Upon  receipt  of 
the  remittitur,  the  counsel  for  the  railroad 
company  (plaintiffs  in  error  here  and  petition- 1 
ers  in  certiorari)  moved  in  the  superior  court 
that  the  Judgment  of  the  Court  of  Appeals  be 
made  the  Judgment  of  the  superior  court, 
and  that  final  judgment  be  rendered  upon  the 
certiorari.  The  judge  passed  an  order  mak- 
ing the  Judgment  of  the  Court  of  Appeals 
the  Judgment  of  the  superior  court,  and  sus- 
tained the  certiorari,  setting  aside  the  judg- 
ment of  the  Justice's  court  In  accordance 
with  the  instructions  of  this  court;  but  he 
refused  to  enter  a  Judgment  Ad  ally  dispos- 
ing of  the  certiorari,  and  sent  the  case  back 
to  the  Justice's  court  for  another  trial.  To 
this  refusal  the  plaintiff  in  error  excepts, 
upon  the  ground  that  the  case  involves  only 
a  question  of  law,  and  that,  under  the  pro- 
visions of  section  5201  of  the  Civil  Code,  it 
was  error  to  send  the  case  back  to  the  jus- 
tice's court  for  another  triaL 

So  far  from  holding  that  the  trial  Judge 
erred  in  declining  to  enter  a  final  judgment, 
we  think  it  would  have  been  clearly  error  if 
he  had  done  so.  Bryan  v.  Central  Ry.  Co., 
117  Ga.  827,  45  S.  B.  72;  Patterson  v.  Cen- 
tral By.  Co.,  117  Ga.  827,  45  S.  E.  250;  Sea- 
board Air  Line  Ry.  v.  Blue,  120  Ga.  228,  47 
S.  B.  569.  Section  5201  of  the  Civil  Code 
provides  that:  "Upon  the  hearing  of  a  writ 
of  certiorari,  the  superior  court  may  order 
the  same  to  be  dismissed,  or  return  the  same 
to  the  court  ftom  which  it  came,  with  in- 
structions; and  in  all  cases  when  the  error 
complained  of  is  an  error  of  law,  which 
must  finally  govern  the  case,  and  the  court 
shall  be  satisfied  there  is  no  question  of  fact 
involved  which  makes  it  necessary  to  send 
the  case  back  for  a  new  hearing  before  the 
tribunal  below,  it  shall  be  the  duty  of  said 
Judge  to  make  a  final  decision  in  said  case, 
without  sending  it  back  to  the  tribunal  be- 
low." It  is  only  when  the  error  complained 
of  is  an  error  of  law  which  must  finally 
govern  the  case,  and  only  when  the  judge 
is  satisfied  that  there  is  no  question  of  fact 
Involved  which  makes  it  necessary  to  send 
the  case  back  for  rehearing,  that  it  becomes 
the  duty  of  the  judge  of  the  superior  court 
to  render  a  final  Judgment  It  cannot  be 
said  that,  as  a  matter  of  law,  or  under  the  | 


terms  of  this  Code  section,  a  trial  Judge  ever 
errs  in  not  rendering  a  final  Judgment,  when 
the  error  of  law  is  entirely  dependent  upon 
the  sufilciency  or  insutficiency  of  the  proof. 
In  fact,  the  Supreme  Court  has  ruled  that 
it  would  be  error  to  enter  a  final  judgment 
in  such  a  case,  even  where  the  evidence  de- 
njanded  a  verdict  for  the  plaintiff  in  cer- 
tiorari (Seaboard  Air  Line  Ry.  v.  Blue,  su- 
pra); and  the  plaintiff  in  certiorari.  In  the 
case  at  bar,  makes  no  stronger  claim  than 
that  urged  in  the  Blue  Case.  See,  also,  At- 
lantic Coast  Line  By.  v.  Shuman,  121  Ga. 
113.  48  S.  E.  680;  Bass  Dry  Goods  Co.  v. 
Electric  Storage  Battery  Co-  123  Ga.  641,  51 
S.  E.  579. 

When  this  case  was  previously  before  this 
court,  we  held  (the  writer  very  reluctantly 
concurring)  that  the  Judgment  refusing  a 
new  trial  should  be  reversed,  because  we 
agreed  that  the  decision  in  the  Wall  Case,  80 
Ga.  202,  7  S.  B.  639,  was  a  controlling  prec- 
edent But  the  petition  for  certiorari,  in 
the  case  now  before  us,  does  not  contain  any 
assignment  of  error  based  upon  the  conten- 
tion that  a  recovery  on  the  part  of  the  plain- 
tiff is  precluded  by  any  controlling  principle 
of  law.  The  only  ground  of  exception  In  the 
petition  was  that,  as  a  matter  of  law,  the 
verdict  was  without  evidence  to  support  it 
This  being  true,  the  verdict  rendered  was 
contrary  to  law  only  in  so  far  as  the  law  re- 
lated to  one  proceeding — the  trial  under  re- 
view. Tliat  is  all  that  the  exception  of  the 
plaintiff  in  certiorari  amounts  to.  The  com- 
plaint was  that  the  facts  in  evidence  did 
not  prove  the  plaintiff's  case,  and  not  that  a 
certain  definite  principle  of  law  precluded  a 
recovery,  even  If  the  facts  asserted  had  been 
proved. 

The  function  of  a  Judge  of  the  superior 
court,  in  reviewing  the  evidence  upon  certi- 
orari, is  very  similar  to  that  which  he  ex- 
ercises in  reviewing  the  evidence  upon  a  mo- 
tion for  new  trial.  It  involves  a  right  and  a 
discretion  with  which  trial  judges  are  cloth- 
ed, but  which  reviewing  courts  do  not  pos^ 
sess.  It  is  an  original  discretion,  and  with  it 
is  coupled  the  right  to  pass  upon  the  credibil- 
ity of  the  witnesses.  If  it  be  suggested  that 
there  is  no  reason  why  a  judge  of  the  su- 
perior court  should  adjudge  the  weight  of 
confiicting  testimony,  and  upon  certiorari 
pass  upon  the  credibility  of  witnesses  who 
did  not  testify  in  his  presence,  we  reply,  up- 
on ample  authority,  that  upon  certiorari  a 
judge  of  the  superior  court,  in  his  discretion^ 
may,  without  error,  set  aside  a  verdict  fully 
supported  by  evidence.  It  will  not  be  held 
to  be  error  unless  the  discretion  has  already 
been  exercised  by  the  grant  of  a  previous 
new  trial,  and  unless  no  other  verdict  than 
the  verdict  which  is  set  aside  could  law- 
fully have  been  returned. 

In  our  former  judgment  we  held  nothing 
more  than  that  the  verdict  in  favor  of  the 
plaintiff  was  not  legally  supported  by  the 
evidence  in  the  trial,  and  that,  as  a  conse- 
quence, the  trial  Judge  erred  in  affirming  the 
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Judgment  rendered  against  the  railway  com- 
pany  In  the  justice's  coort  The  effect  of  our 
jadgment  was  to  set  aside  the  Judgment 
(which  oYemiled  the  certiorari  and  aMrmed 
the  Judgment  of  the  Justice's  court),  and  to 
place  the  case  back  upon  the  docket  for  a 
de  novo  consideration  in  accordance  with 
tbe  decision  of  this  court. 

The  provision  which  requires  a  Judge  of 
the  superior  court  to  make  a  final  declMon 
Ui  a  case  which  Is  before  him  upon  review 
by  certiorari  (Civil  Ck>de,  \  5201)  Is  merely 
directory,  when  the  finding  In  the  Inferior 
judicatory  Is  contrary  to  law  because  It  Is 
without  evidence  to  support  It,  or  for  the 
reason  that  the  party  who  prevailed  In  the 
inferior  Jurisdiction  failed  to  effectually 
comply,  or  did  not  attempt  to  comply,  with 
some  prerequisite  (perhaps  legally  Indispen- 
sable to  the  validity  of  the  finding),  which 
prerequisite  (either  pleading  or  evidence)  he 
may  by  law  still  supply,  provided  another 
trial  can  be  had.  The  instances  above  stat- 
ed are  not  exhaustive  of  cases  In  which  the 
judge  might  grant  a  new  trial,  although  the 
finding  in  the  lower  court  depended  wholly 
on  error  of  law,  but  not  "an  error  of  law 
which  must  finally  govern  the  case."  The  re- 
quiremoit  that  the  Judge  must  make  a  final 
decision  in  the  case  is  mandatory  only  when 
the  nature  of  the  error  complained  of  Is  such 
that  the  law  forbids,  under  any  circumstance 
es,  the  result  reached  in  the  action  pending. 

The  language  of  the  Oode  section  itself, 
e  converso,  implies  that  if  the  Judge,  in  pass- 
ing upon  the  certiorari,  is  satisfied  that  th«re 
is  any  question  of  ftict  involved,  which  in 
his  Judgment  makes  it  necessary  to  send 
the  case  back,  he  may  give  it  that  direction. 

Judgm^it  affirmed. 


(12  Oa.  App.  21S) 

ATIJLNTIO  COAST  LINE  R.  CO.  ▼. 
WALTHOUK.     (No.  4,022.) 

(Court  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(Syllahm  by  the  Court.) 

Rxvixw  ON  Afpbal. 

This  case  is  controlled  by  the  decision  of 
this  court  in  Southern  Ry.  (jo.  v.  Granger,  8 
(H.  App.  239,  68  S.  E.  942,  and  the  trial  judge 
erred  in  ovenmling  the  certiorari  and  entering 
final  jadgment  in  favor  of  the  plaintiff.  Sea- 
board Air  Line  By.  v.  Blue,  120  Ga.  228,  47  S. 
E.  569;  Atlantic  Coast  Line  B.  Co.  v.  Thomas, 
12  Ga.  App.  213,  77  S.  E.  13,  this  date  decided. 

Error  from  Superior  Court,  Bryan  County; 
W.  W.  Sheppard,  Judge. 

Action  by  Caroline  Walthour  against  the 
Atlantic  Coast  Line  Ballroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed. 

Shelby  Myrick,  of  Savannah,  for  plaintiff 
In  error.  B.  F.  C.  Smith,  of  Eden,  for  de- 
fendant in  error. 

RUSSEIiL^  J.    Judgment  reversed. 


(12  Oa.'  App.  2S7) 

BOUNTBEE  &  LEAK  T.  CBAIGMILBS. 

(No.  4,521.) 

(Court  of  Appeals  of  Georgia.    Febw  4,  1913.) 

(8ylldbu9  5y  the  Court,) 

1.  Tbial  (I  286*)  —  Appsai.  ano  Ebsob  (i 
193*)  — Judgment  (|  248*)— Pleading— In - 
STBUCTXoNs—AppBAir— Assignments  of  Ek- 

BOB. 

An  instruction  that  the  plaintiff  is  entitled 
to  recover  if  he  proves  his  case  as  laid  in  the 
pHctltion  is  an  implied  adjudication  that  the  pe- 
tition sets  forth  a  cause  of  action;  and  error 
may  be  assigned  upon  such  instruction  on  the 
ground  that  the  petition  does  not  set  forth  a 
cause  of  action,  and  that  for  this  reason  the 
plaintiff  is  not  entitled  to  recover.  A  plaintiff 
IS  never  entitied  to  recover,  as  a  matter  of  law, 
unless  such  recovery  be  authorized  both  by  the 
petition  and  the  proof.  By  procuring  an  ad- 
verse decision^  the  defendant  may  be  estopped 
from  challen^mg  the  sufficiency  of  the  petition, 
and,  by  faihng  to  raise  this  question  In  the 
trial  court  in  some  one  or  more  of  the  methods 
prescribed  by  law,  he  may  lose  his  right  to  raise 
the  question  in  the  reviewing  court.  But, 
whenever  the  trial  judge,  either  expressly  or 
impliedly,  makes  a  ruling  which  in  effect  ad- 
judicates that  the  petition  sets  forth  a  cause  of 
action,  the  defendant  may,  in  the  reviewing 
court,  challenge  the  correctness  of  this  decision 
by  a  proper  assignment  of  error  upon  such  rul- 
ing. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Jl  700,  701:  Dec.  Dip:.  §  286:*  Appeal 
and  Error,  Cent  Dig.  $|  1226-1238,  1240 ;  Dec. 
Dig.  f  193  ;•  Judgment,  Cent  Dig.  |  434;  Dec. 
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Dig.  I  248.*] 

2.  Bbokebs  (I  86*)  —  Compensation -7  Divi- 
sion—Pleading  AND  Pboof. 

In  the  present  case,  both  the  petition  and 
the  proof  authorised  a  verdict  In  the  plaintiff's 
favor,  and  it  was  not  error  to  instruct  the  jury 
that  If  the  plaintiff  proved  his  case  as  laid, 
he  was  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  SS  116-120;    Dec  Dig.  i  80.*] 

Error  from  City  Court  of  Thomasvllle; 
W.  H.  Hammond,  Judge. 

Action  by  W.  E.  Craigmlles  against  Roun- 
tree  &  Leak.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Theodore  Titus,  of  Thomasvllle,  for  plain- 
tiffs in  error.  Boscoe  Luke,  of  Thomasvllle, 
for  defendant  in  error. 

POTTLE,  J.  The  petition  states  the  case 
substantially  as  follows:  The  plaintiff  and 
the  defendants  were  engaged  in  the  real  es- 
tate business,  selling  lands  owned  by  them, 
as  well  as  acting  as  agents  for  others.  In 
the  summer  of  1911,  the  plaintiff  and  the  de- 
fendants entered  Into  a  contract  whereby  it 
was  agreed  that  the  plaintiff  was  to  receive 
5  per  cent  commission  on  all  sales  of  real 
estate  which  "the  defendants  made  to  the 
prospective  purchasers  turned  over  to  de- 
fendants by  plaintiff,"  and  the  plaintiff  was 
to  pay  to  the  defendants  a  like  commission 
for  all  sales  that  he  made  to  prospective  pur- 
chasers turned  over  to  him  by  the  defendants. 
The  contract  included  land  owned  by  the 
parties,  as  well  as  land  belonging  to  others. 


*For  otlier  cases  see  same  topio  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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The  plalntlff  procured  one  Rogers  as  a  pro- 
spective purchaser,  and,  after  ascertaining 
his  wants,  recommended  to  him  the  "Holland 
place,"  which  the  defendants  had  the  eKcln- 
siTe  agency  to  sell,  and  In  fact  had  an  op- 
tion to  purchase.  The  plaintiff  went  to  the 
defendants  and  Introduced  Rogers  to  them, 
and  reccHnmended  the  Holland  place  as  a 
suitable  place  for  Rogers  to  buy.  Thereupon 
the  defendants  showed  Rogers  the  Holland 
place,  and,  after  some  negotiations,  sold  the 
place  to  him  for  $8*912.50.  The  plaintiff 
claims  commissions  to  the  amount  of  $445.62. 
Upon  the  trial  the  plaintiff  testified  substan- 
tially to  the  facts  set  forth  in  his  petition, 
and  the  Jury  returned  a  verdict  in  his  favor. 
The  defendants'  motion  for  new  trial  was 
overruled,  and  they  excepted. 

[1]  1.  The  court  charged  the  jury  as  fol- 
lows :  "If  the  plaintiff  haa  proven  the  case 
as  laid  in  his  petition,  he  will  be  entitled  to 
recover."  Error  is  assigned  upon  this  charge 
upon  the  ground  that  the  plaintiff  was  not, 
under  the  law,  entitled  to  recover;  It  being 
nowhere  alleged  or  proved  that  he  had  ob- 
tained a  purchaser  who  wad  ready,  willing, 
and  able  to  buy,  and  offering  to  buy,  and  be- 
cause the  plaintiff  neither  alleged  nor  proved 
that  he  was  authorized  by  the  defendants  to 
sell  the  property,  and  that  he  himself  made 
the  sale  or  procured  a  purchaser  who  offered 
to  buy  on  the  terms  stated  by  the  owner. 
Before  a  plaintiff  is  legally  entitled  to  re- 
cover, both  the  pleadlogs  and  the  proof  must 
authorize  such  a  recovery.  This  has  been 
the  settled  rule  in  this  state  for  many  years, 
at  least  since  the  decision  in  the  case  of  Kel- 
ly V.  Strouse,  116  Oa.  872,  43  S.  E.  280.  The 
correctness  of  this  rule  is  In  no  wise  affected 
by  the  fact  tha^  where  the  petition  Is  pass- 
ed over  without  demurrer,  it  will  not  be  er- 
ror to  refuse  to  rule  out  evidence  tending  to 
support  the  allegations  of  the  petition*  wheth- 
er it  be  good  in  substance  or  not,  or  whether 
the  evidence,  when  admitted,  established  no 
right  of  recovery.  Fleming  v.  Roberts,  114 
Ga.  634,  40  S.  E.  792.  Nor  is  the  rule  affect- 
ed by  the  fact  that  a  demurrer  to  the  evi- 
dence or  a  motion  for  nonsuit,  under  our 
practice,  raises  only  the  que^cm  whether 
the  plaintiff  had  introduced  evidence  to  sup- 
port the  allegations  of  his  petition,  and  does 
not  call  in  question  the  legal  sutficlency  of 
those  allegations.  Fargason  v.  Ford,  119  On, 
343,  46  S.  E.  431;  Evans  v.  Josephine  Mills, 
119  Ga.  448,  46  S.  E.  674 ;  Box  v.  Atlantic 
&  Birmingham  Ry.  Co.,  120  Ga.  1050,  48 
S.  B.  427 ;  and  Murphy  v.  Davis,  122  Ga.  306, 
60  S.  E.  99.  The  usual  way  to  test  the  suffi- 
ciency of  a  pleading  is  either  by  a  demurrer 
filed  at  the  appearance  term  or  a  motion  to 
dismiss  filed  after  the  appearance  term,  upon 
the  ground  that  the  pleading  Is  bad  in  sub- 
stance. But  these  are  not  the  exclusive  meth- 
ods of  Invoking  a  ruling  upon  the  sufficiency 
of  the  pleadings.  If  a  plea  is  bad  in  sub- 
stance, the  defect  may  be  taken  advantage 


of  by  objecting  to  eividefioe  offei!«d  In  support 
ot  the  plea.  Grew  v.  Hutcheson,  115  Ga.  511, 
42  S.  B.  16;  Kelly  v.  Strouse,  supra.  If  the 
petition  be  bad  in  substance  and  wholly  in- 
BuflMent  to  set  forth  a  cause  of  action,  the 
trial  judge  ought,  ez  mere  motu,  to  so  ad- 
judge, either  by  dismissing  the  petition  or  in 
some  other  proper  way*  If  he  should  permit 
a  verdict  to  be  returned,  upon  such  petition, 
in  favor  of  the  plaintiff,  this  would  amount 
to  an  adjudication  that  the  verdict  was  au- 
thorized both  by  the  petition  and  the  proof. 
While  It  is  doubtless  true  that  the  defendant 
in  such  a  case  cannot  by  a  motion  for  new 
trial  raise  the  question  that  the  petition  is 
bad  In  substance,  yet  he  can,  by  a  direct  writ 
of  error,  challenge  the  legality  of  tlie  verdict 
upon  the  ground  that  the  petition  sets  forth 
no  cause  of  action.  Kelly  v.  Strouse,  supra. 
This  does  not  militate  at  all  against  the  well- 
settled  rule  that  the  reviewing  court  will  de- 
termine only  those  questions  which  have  been 
passed  upon  by  the  trial  judge. 

By  permitting  a  verdict  to  be  returned  in 
favor  of  the  plaintiff,  the  judge  has  implied- 
ly adjudicated  that  the  petition  sets  forth  a 
cause  of  action.  Proving  the  case,  as  laid 
in  the  petition,  will  prevent  a  nonsuit;  but 
it  will  not  entitle  the  plaintiff,  as  a  matter 
of  legal  right,  to  recover,  unless  the  petition 
sets  forth  a  cause  of  action.  See  0*Connor 
V.  Brucker,  117  Ga.  451,  43  S.  B.  731,  where 
it  was  held  that,  If  the  petition  stated  no 
cause  of  action,  the  defendant  could  take 
advantage  of  the  defect  by  a  request  for  an 
instruction  to  the  jury  that  the  plaintiff  is 
not  entitled  to  recover.  Of  course,  If  the  de- 
fendant calls  in  question  the  sufficiency  of 
the  petition,  either  by  demurrer  or  in  any 
other  proper  way,  and  the  decision  Is  ad- 
verse to  him,  he  is  bound  to  it;  but  this  is 
so,  not  because  the  plaintiff  is  entitled,  as  a 
matter  of  law,  to  recover,  but  because  the 
defendant,  having  procured  a  decision  as  to 
the  right  to  recover,  is  estopped  from  tak- 
ing a  contrary  position.  When  the  trial 
judge  Instructs  a  jury  that  the  plaintiff  is 
entitled  to  recover,  if  he  proves  his  case  as 
laid  in  the  petition,  this  is  equivalent  to  stat- 
ing that  the  petition  sets  forth  a  cause  of 
action,  and  error  may  be  assigned  in  the 
reviewing  court  upon  such  an  Instruction  on 
the  ground  that  the  petition  does  not  set 
forth  a  cause  of  action,  and  that  for  this 
reason  the  plaintiff  is  not  entitled  to  recover. 

[2]  2.  The  plaintiff  declares  upon  a  special 
contract  with  the  defendants.  He  alleges, 
in  effect,  that  the  defendants  agreed  that,  if 
he  would  put  them  in  touch  with  a  prospec- 
tive purchaser  for  land,  and  the  defendants 
concluded  a  sale  with  such  person,  they 
would  pay  him  a  stated  amount  by  way  of 
commissions.  The  mutual  promise  on  the 
part  of  the  plaintiff  to  pay  the  defendants 
for  a  like  service  was  a  sufficient  considera- 
tion to  support  the  contract,  and,  In  order 
to  entitle  the  plaintiff  to  recover,  it  was  only 
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neceBsary  tliat  h^  produce  a  prospecClTe  jmr- 
ehaser  and  that  the  deHeadants  oemplete  a 
Bale  with  such  purchaser  for  a  stipulated 
sum.  it  is  distinctly  averred  in  the  petition, 
and  supported  by  the  evidence,  that  the 
agreement  between  the  parties  included  land 
which  they  themselves  owned,  as  well  as 
land  which  they  were  selling  for  other  per^ 
sons.  Section  3587  of  the  Oode  of  1910,  re- 
lating to  brokers'  commissions,  had  no  ap- 
plication to  the  casob  The  petition  set  forth 
a  catise  of  action,  and  the  evidence  author^ 
ized  the  verdict  in  the  plalntUTs  fitvor. 
Judgment  affirmed. 


(139  Qa.  31S) 

BOWB  V.  HBNDBRSON  NAVAL  STORBS 

CO. 
(Supreme  Court  of  Georgia.    Jan.  22,  1913.) 

(SyUahus  hy  the  Court.) 

L  Ykndob  and   Pubchasbb   ({  233^)— Rbo- 

oan  OF  Deed— Pbiobity. 

An  administrator's  deed  properly  executed 
npon  a  valuable  consideration,  and  duly  record- 
ed, has  priority  over  an  older  unrecorded  deed 
made  by  the  administrator's  intestate,  of  which 
the  grantee  in  the  first-named  deed  had  no 
notice  at  the  time  the  deed  to  him  was  ex* 
seated. 

[Bd.  Note.— ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Di«.  SS  563-566;  Dec.  Dig.  { 
233.*3 

2.  VSNDOB    AND    PiTBCHASXB     (|    231*)— REC* 

OBD — ^Pbiobitt— Lease. 

Where,  in  such  a  case,  the  vendee  under 
the  administrator's  deed  goes  into  immediate 
possession  of  the  lands  conveyed  as  against 
one  claiming  by  virtue  of  *'a  timber  lease^'  un- 
der a  successor  in  title  to  the  administrator's 
intestate  without  possession,  the  former  will 
prevail. 

(a)  The  fact  that  the  lease  was  ''duly  ex- 
ecuted and  recorded,"  without  evidence  to  show 
that  the  administrator's  vendee  bad  actual  no- 
tice of  the  prior  deed  upon  which  the  lease 
depended,  is  not  sufficient  to  give  priority  to 
the  lessee  over  the  administrator's  vendee. 

[E5d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  487,  513-539;  Dec. 
Dig.  §  231.*] 

8.  Injunction  (§  35»)— Titi^b  — TBespass  — 

Inteblocutobt  Injunction. 

The  claims  of  title  of  the  plaintiff  and  the 
defendant  being  antagonistic,  and  the  letter 
having  shown  possession  under  a  superior  title, 
the  court  erred  in  granting  an  interlocutory  in- 
junction against  the  defendant,  and  in  not  grant- 
ing an  injtmction  against  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |  77;  Dec  Dig.  §  35.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  the  Henderson  Naval  Stores 
Company  against  M.  Rowe.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 

The  Henderson  Naval  Stores  Company  fil- 
ed Its  petition  against  M.  Rowe,  alleging  that 
it  was  the  owner  and  holder  of  the  legal  ti- 
tle to  all  the  timber  suitable  for  turpentine 
purposes  upon  lot  of  land  No.  508  in  the 
Sixth  district  of  Berrien  county,  said  lot  con- 


taining 490  acres,  more  or  less ;  tiiat  on  or 
about  February  1,  1912,  the  defendant,  M. 
Rowe,  entered  upon  the  described  land,  and 
began  to  cut,  deaden,  and  destroy  all  the 
pine  timber  suitable  for  turpentine  purposes 
growing  and  being  upon  the  land;  that  Rowe 
was  Insolvent  and  unable  to  respond  in  dam- 
ages to  any  Judgment  which  petitioner  might 
obtain  against  him  for  the  damage?  which 
he  had  done,  and  would  do,  if  not  restrain- 
ed; that  he  had  no  legal  right,  title,  or  claim 
to  the  timber,  and  no  authorl^  to  enter  upon 
the  land,  etc.;  and  that  damages  would  be 
Irreparable  unless  the  defendant  was  re- 
strained. The  prayer  was  for  Injunction 
and  other  relief.  The  plaintUt  relied  upon 
a  certified  copy  of  the  lease  from  P.  H.  Gasr 
kins,  "conveying  the  timber  on  the  land  in 
question  to  the  plaintiff,  duly  witnessed  and 
recorded,"  and  by  his  abstract  traced  title 
into  said  Gasklns  through  a  chain  of  con-, 
veyances,  etc,  beginning  with  a  plat  and 
grant  from  the  state  to  John  Reynolds,  dated 
November  25,  1839.  The  defendant  filed  an 
answer  and  cross-bill,  wherein  he  alleged, 
among  other  things,  that  before  the  Ist  day 
of  January,  1912,  he  was  in  the  actual  open, 
notorious,  and  physical  possession  of  lot  No. 
508  in  the  Sixth  district  of  Berrien  county, 
and  was  exercising  legal  and  equitable  rights 
thereto;  that  he  was  solvent  and  able  to  re- 
si>ond  to  any  Judgment  that  might  be  r^ider- 

ed  against  him;  that  on  or  about  the 

day  of  February,  1912,  the  petitioner  went 
upon  the  land  and  proceeded  to  cut,  cup,  box, 
and  otherwise  trespass  upon  the  timber  upon 
said  land,  etc.  The  defendant  also  prayed  for 
injunction  and  other  relief.  In  support  of  his 
answer  and  croas-blU  the  defendant  introduc- 
ed in  evidence  the  following:  (1)  Application 
of  H.  C  Reynolds  for  appointment  as  admin- 
istrator de  bonis  non  cum  testamento  annexe 
upon  the  estate  of  John  Reynolds,  deceased, 
and  the  order  appointing  him  as  such.  The 
application  of  H.  C.  Reynolds  shows  that  it 
was  made  on  March  28,  1911,  and  the  ap- 
pointment bore  date  April  3,  1911.  It  also 
shows  that  John  Reynolds  died  in  Greene 
county  in  1846,  more  than  65  years  from  the 
date  of  the  application  for  letters  of  admin- 
istration de  bonis  non,  etc.  It  also  shows 
that  John  Reynolds  died  leaving  a  will,  and 
appointing  Samuel  D.  Durham  as  his  exec- 
utor, and  that  Durham  qualified  as  such.  (2) 
Administrator's  deed  from  H.  C.  Reynolds, 
administrator  upon  the  estate  of  John  Rey- 
nolds, deceased,  to  M.  Rowe  (the  defendant), 
dated  October  3,  1911,  and  which  was  duly 
recorded.  The  defendant  also  offered  in  evi- 
dence the  affidavit  of  one  or  more  persons 
showing  that  in  November,  1911,  he  took 
physical  possession  of  lot  of  land  No.  508, 
above  described,  and  erected  fences  upon  it, 
etc.,  that  in  1891  Western  Sc  Gunn  went  upon 
said  lot  and  cut  some  sawmill  timber  there- 
from, which  cutting  lasted  about  one  year; 
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tliat  after  said  acts  of  cutting,  possession, 
eta,  no  one  ever  attempted  to  exercise  pos- 
session in  any  manner  whatever  on  said  land 
until  M.  Rowe,  the  defendant,  took  physical 
possession  In  November,  1911,  and  erected 
the  fences  as  described  above.  The  court, 
having  previously  passed  an  order  restraining 
the  defendant  from  trespassing  upon  the 
land  in  question,  on  the  hearing  continued 
the  restraining  order  until  the  Jury  trial. 
The  restraining  order  granted  upon  the  cross- 
bill was  dissolved.    The  defendant  excepted. 

Knight,  Ghastaln  &  Gaskins,  of  NashvilM, 
for  plaintlif  in  error.  H.  J.  Qulncey,  of  Odl- 
la,  for  defendant  In  error. 

HIL«L,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  controlling  question  in  this  case  is 
one  of  title.  It  is  a  contest  between  an  un- 
recorded deed  executed  by  John  Reynolds  in 
1839  and  the  chain  of  titles  thereunder,  as 
set  out  in  the  abstract  of  title  of  the  plaintiff 
in  the  court  below,  without  possession,  as 
against  a  deed  executed  to  the  defendant  by 
the  administrator  of  John  Reynolds  in  1911, 
proi>erly  executed  and  recorded,  with  posses- 
sion thereunder  by  the  defendant  since  Oc- 
tober 3,  1911.  The  record  in  the  case  is  un- 
satisfactory, and  presents  some  unusual  fea- 
tures on  account  of  a  lack  of  evidence  to 
throw  light  upon  the  case.  Sixty-five  years 
after  a  testator  died  leaving  a  will  and  nam- 
ing an  executor,  who  qualified  as  such,  an 
adminlBtrator.de  bonis  non  cum  testamento 
annexe  was  appointed  upon  an  application 
tending  to  show  wild  lands  belonging  to  the 
testator's  estate  and  unadmlnistered.  No  at- 
tack seems  to  have  been  made  on  this  appli- 
cation for  administration  or  order  appoint- 
ing the  administrator.  An  order  was  obtain- 
ed by  the  administrator  thus  appointed  to 
sell  the  wild  land  in  controversy  belonging  to 
the  testator  at  private  sale,  and  the  defend- 
ant was  a  purchaser  at  this  sale  and  went 
into  possession  under  the  administrator's 
deed,  which  was  duly  recorded.  The  deed  ex- 
ecuted to  the  purchaser  was  by  the  adminis- 
trator merely  as  such,  and  not  as  administra- 
tor de  bonis  non  cum  testamento  annexe.  On 
the  other  hand,  the  plaintiff  in  the  court  be- 
low claimed  under  an  unrecorded  deed,  the 
character  of  which  is  not  disclosed  by  the  rec- 
ord, executed  by  the  testator  72  years  pre- 
viously to  the  execution  by  his  administrator 
of  the  deed  to  the  defendant.  No  possession 
was  alleged  or  shown  by  the  record  in  John 
Reynolds,  either  by  the  petition  or  the  evi- 
dence, or  in  any  of  those  holding  under  him, 
except  in  W.  W.  Gaskins,  who  was  in  pos- 
session and  sold  the  timber  on  the  land  in 
question  about  the  year  1887  to  Western  & 
Gunn,  who  went  into  possession  and  remain- 
ed for  a  year  or  more  under  W.  W.  Gaskins. 
Whether  they  ever  yielded  possession  the 
record  is  silent  An  heir  at  law  of  W.  W. 
Gaskins,  P.  H.  Gaskins,  to  whom  the  lot  of 
land  in  controversy  had  been  apportioned  in 


kind,  made  a  "timber  lease**  to  the  plaintiff, 
"conveying  the  timber  on  the  land  in  ques- 
tion to  the  plaintiff,  duly  witnessed  and  re- 
corded," but  the  lease  itself  la  absent  from 
the  record;  and  whether  the  lessor  was  in 
possession  at  the  time  of  the  lease,  or  wheth- 
er he  put  the  plaintiff  in  the  court  below  In 
possession,  the  record  is  equally  silent  It  la 
set  out  in  the  plaintiff's  abstract  of  title  that 
the  lease  was  *'duly  witnessed  and  recorded," 
but  the  dates  of  the  execution  and  record  do 
not  appear.  Nor  does  the  petition  help  us 
in  this  respect  It  is  nowhere  alleged  that 
the  plaintiff  was  put  in  possession  at  the 
time  of  his  purchase.  The  defendant  was  in 
possession,  according  to  the  record,  under  a 
recorded  deed. 

[2]  Does  the  unrecorded  deed  of  1839  have 
priority  over  the  recorded  deed  of  1911?  We 
think  not  The  decision  in  the  case  of  Tuck- 
er V.  Harris,  13  Ga.  1,  58  Am.  Dec.  488,  con- 
trols this  question.  It  was  there  held:  "A 
purchaser  at  an  administrator's  sale,  who 
has  his  deed  first  recorded,  will  gain  the 
same  preference  over  an  unrecorded  deed  as 
if  he  had  bought  of  the  intestate  in  his  life- 
time.** See  Gardner  t.  Granniss,  57  Ga.  557 
(10);  Wadley  Lumber  Co.  v.  Lott,  130  Ga. 
140,  60  S.  B.  836.  The  case  of  McCaskUl  v. 
Stearns,  138  Ga.  123,  74  S.  E.  1034,  dted  by 
the  defendant  in  error,  Is  not  in  point 

It  is  true  Newton  Rowe  and  M.  €.  Gray, 
witnesses  for  defendant,  say  in  their  affidavits 
that  "W.  W.  Gaskins  and  those  claiming  un- 
der him  have  had  possession  of  lot  of  land 
No.  508  in  Sixth  district  of  said  state  and 
county,"  but  it  does  not  appear  how  long  "a 
number  of  years"  was,  or  who  those  claiming 
under  him  were,  or  whether  the  plaintiff  was 
one.  It  had  been  shown  that  Western  & 
Gunn  went  into  possession  In  1887  or  1891, 
but  there  was  no  evidence  to  show  that  they 
ever  went  out  of  possession,  or  whether  they 
still  were  in  possession  and  claimed  the  right 
under  the  timber  lease  from  P.  H.  Gaskins. 
We  are  left  entirely  to  conjecture  as  to  this. 
Nor  does  the  fact  that  the  timber  lease  from 
P.  H.  Gaskins  to  the  plaintiff  in  the  court  be- 
low "was  duly  witnessed  and  recorded"  help 
the  situation,  there  being  no  evidence  that 
the  purchaser  from  the  administrator  bought 
with  notice  of  the  prior  deed  from  the  dece- 
dent under  whom  the  maker  of  the  lease 
claimed.  It  cannot  be  said,  therefore,  that 
the  '*duly  witnessed  and  recorded"  lease  to 
the  land  in  controversy  was  notice  to  the  de- 
fendant Nor  is  the  evidence  of  certain  wit- 
nesses who  testified  for  the  defendant  "that 
for  a  number  of  years  W.  W.  Gaskins,  and 
those  claiming  under  him,  have  been  in  pos- 
session of  lot  508  in  the  Sixth  district  of 
said  state  and  county,"  of  benefit  to  the 
plaintiff,  in  the  absence  of  such  fact  being 
brought  home  to  the  defendant  It  Is  ar- 
gued that  the  administrator  could  not  sell 
property  with  which  his  intestate  or  tes- 
tator had  parted  title  in  his  lifetime;   that 
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John  Reynolds  by  bis  will  deTised  any 
sQCh  lands  as  be  owned  at  tbe  time  of  bis 
deatb.  It  is  a  sufficient  answer  to  tbls  con- 
tention to  say  tbat  If  Jobn  Reynolds  blm- 
seif,  in  bis  lifetime,  bad  made  two  deeds  to 
tl)e  property,  one  long  before  tbe  otber  and 
unrecorded,  and  tbe  otber  subsequently  and 
recorded,  tbe  recorded  deed  would  bave 
priority;  no  possession  or  actual  notice  of 
possession  being  involved.  Tbe  administra- 
tor's deed  redted  a  consideration;  and,  wblle 
it  was  argued  tbat  tbere  was  in  fact  none, 
there  was  no  evidence  to  tbat  effect 

Without  discussing  wbetber  tbe  decisions  In 
the  cases  of  Bullock  v.  Dunbar,  114  Ga.  754, 
40  S.  R  783,  Hodges  v.  Stuart  Lumber  Co., 
128  Ga.  733,  58  S.  B.  354,  and  Gorbam  v. 
Montfort,  137  Ga.  134,  72  S.  Bu  893,  are  en- 
tirely reconcilable,  it  is  sufficient  for  tbe  pur< 
poses  of  tbe  present  case  to  say  tbat  It  was 
not  one  dependent  on  an  effort  to  Invoke  a 
presumption  or  inference  of  settlement  of 
an  estate,  assent  to  a  legacy,  payment  of 
pnrchase  money,  or  tbe  like,  in  favor  of  one 
in  possession  of  tbe  property,  but  it  rested 
upon  tbe  simple  question  of  competition  be- 
tween two  deeds — one  made  by  a  decedent 
and  unrecorded,  and  tbe  otber  made  by  bis 
administrator  and  recorded. 

[3]  Tbe  court  erred  in  granting  an  inter- 
locutory injunction  against  tbe  defendant, 
and  in  not  granting  an  injunction  against 
the  plaintiff. 

Judgment  reversed.    All  tbe  Justices  con- 

CDI. 

(139  Oa.  270)  » 

WALL  V.  WALL  et  aL 
(Supreme  Court  of  Georgia.     Jan.  18,  1013.) 

(SylUOfus  l^  the  Court.) 

WiTNKSSBS     (§     139*)  —  TbAKS  ACTION     WITH 

PiatsoNs  Since  Deceased. 

In  a  suit  by  tbe  personal  representative  of 
a  deceased  person  against  two  personfi  to  re- 
cover certain  described  lands,  it  being  alleged 
that  one  of  the  defendants  was  in  possession  of 
tbe  land  and  the  other  claimed  title  to  the  same, 
and  it  appearing  that  the  person  asserting  title 
to  tbe  land  did  so  on  the  ground  that  the  plain- 
tifTs  decedent  had,  daring  his  life,  executed  a 
bond  for  title  to  the  defendant  claiming  title, 
and  that  the  latter  had  paid  oflf  the  note  repre- 
senting the  purchase  price  of  the  land,  it  was 
not  competent  for  the  defendant,  in  possession 
of  the  land,  to  testify  that,  during  the  lifetime 
of  the  plaintifiTs  decedent,  the  witness  had  seen 
the  note  representing  the  purchaee  money  in 
the  possession  of  the  other  defendant,  who 
d&imed  title  to  the  land  under  the  bond  for 
title,  with  all  the  purchase  money  paid.  Such 
testimony  was  indirectly  testifying  to  a  trans- 
action between  a  party  and  the  deceased  per* 
son,  and  was  in  favor  of  the  party  offering  to 
tpgti^;  and  consequently  the  evidence  fell 
within  the  inhibition  contained  in  exception  1 
to  section  5858  of  tbe  Civil  Code  1910. 

[EJd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  582-597;    Dec.  Dig.  |  139.*] 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 
Action  by  A.  G.  Wall,  as  administrator  of 


A.  W.  Sblpp,  deceased,  against  Wllkea  Wall 
and  anotber  to  recover  certain  land.  Judg- 
ment in  favor  of  defendants,  and  plaintiff 
brings  error.    Reversed. 

Saml.  H.  Sibley,  of  Union  Point,  for  plain- 
tiff in  error.  W.  A.  Slaton,  of  Washington, 
for  defendants  in  error. 

BECK,  J.  A.  G.  Wall,  as  admlndstrator  of 
Mrs.  A.  W.  Sblpp,  deceased,  brougbt  suit 
against  Wilkes  Wall  and  W.  £>.  Wall  to  re- 
cover a  tract  of  land ;  it  being  alleged  tbat 
Wilkes  Wall  was  in  possession  of  tbe  land, 
and  tbat  be  refused  to  deliver  tbe  land  to 
petitioner,  or  to  pay  bim  tbe  profits  tbereof, 
and  tbat  W.  E.  Wall  claimed  to  be  tbe  true 
owner  of  said  land,  and  for  tbat  reason  be 
was  made  a  party  to  tbe  case.  It  was  fur- 
ther alleged  tbat  it  was  necessary  for  peti- 
tioner, as  the  representative  of  tbe  decedent, 
to  recover  possession  for  tbe  purpose  of  pay- 
ing debts  and  making  distribution.  Tbe  de- 
fendants alleged,  in  their  plea  and  answer, 
tbat  during  ber  life  Mrs.  A.  W.  Sblpp  made 
and  executed  to  W.  K  Wall  a  bond  for  title 
to  tbe  lands  described  in  plaintilTs  petition ; 
tbat  said  W.  £3.  Wall  bad  fully  paid  tbe  pur- 
chase money,  and  tbere  was  then  pending 
in  tbe  court  of  ordinary  an  application  of 
W.  E.  Wall  to  bave  a  deed  executed  in 
compliance  witb  tbe  bond  for  title;  and 
tbat  tbe  real  ownersbip  of  tbe  land  was  in 
W.  EI  Wall,  who  held  under  a  bond  for  title, 
witb  tbe  purcbase  money  fully  paid.  On 
the  trial,  tbe  jury  returned  a  verdict  for  tbe 
defendant,  and  a  motion  for  a  new  trial 
by  tbe  pladntiff  was  overruled. 

Wilkes  Wall,  one  of  tbe  defendants,  testi- 
fied: *'Some  time  after  December  1st  last, 
and  before  tbe  death  of  Mrs.  A.  W.  SMpp, 
at  Crawford,  Ga.,  I  saw  tbe  note  given  by 
my  father,  W.  E.  Wall,  Sr.,  to  Mrs.  Sblpp, 
for  tbe  land  in  dispute,  in  bis  possession.  I 
do  not  know  how  or  when  be  got  it,  nor 
what  became  of  it"  This  testimony  was  duly 
objected  to  on  tbe  grounds  tbat  it  was  ir- 
relevant; tbat  tbere  being  no  proof  of  bow 
W.  E.  Wall,  Sr.,  came  into  possession  of 
said  note,  for  what  purpose  be  bad  it ;  tbat 
the  witness,  who  was  one  of  tbe  defendants, 
was  incompetent  to  testify  to  the  fact,  tbe 
opposite  party  being  tbe  personal  representa- 
tive of  Mrs.  Sblpp,  tbe  decedent;  and  tbat 
tbe  fact  sought  to  be  proved  was  legally 
equivalent  to  testimony  tbat  W.  E.  Wall, 
Sr.,  bad  paid  Mrsi  Sblpp  tbe  note  in  ber 
lifetime.  Tbe  ruling  of  tbe  court,  admitting 
tbe  testimony  set  forth  above,  is  excepted 
to  in  tbe  motion  for  a  new  trial. 

We  are  of  tbe  opinion  that  tbe  exception 
to  tbe  testimony  was  well  taken.  It  is  pro- 
vided, in  exception  1  to  section  5858  of  tbe 
Civil  Code,  tbat:  "Where  any  suit  is  in- 
stituted or  defended  by  ♦  •  ♦  tbe  per- 
sonal representative  of  a  deceased  person, 
tbe  opposite  party  shall  not  be  admitted  to 
testify  in  bis  own  favor  against  tbe    *    *    * 


*For  oUier  cases  see  same  topic  and  eection  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


30 


77  SOUTHEASTBaN  BEPOBTEB 


{6a. 


deceased  penon  M  to  tntnsactions  or  com- 
muBlcatloos  with  socli  *  •  *  deceased 
person,  whether  such  transactions  or  com- 
munications were  had  by  such  *  *  *  de- 
ceased person  with  the  party  testifying,  or 
with  any  other  person."  Under  this  section 
of  the  Code,  it  would  not  have  been  compe- 
tent for  Wilkes  Wall  to  testify  directly  to 
the  fact  that  W.  E.  Wall  had  paid  the  money 
for  whdch  the  note,  in  regard  to  which  he 
was  testifying,  was  given;  and,  this  being 
true,  he  could  not  be  permitted  to  testify  to 
a  fact  which  had  the  effect  of  establishing 
and  proving  indirectly  a  transaction  which 
he  could  not  testify  to  directly.  In  the  case 
of  Neely  v.  Garter,  96  Ga.  1»7,  23  S.  E.  313, 
in  ddscussing  the  ruling  of  the  court  exclud- 
ing the  testimony  of  a  certain  Mrs.  Garter, 
who  was  Incompetent  to  testify  directly  to 
the  execution  of  a  certain  instrument  in 
writing,  where  th^  person  alleged  to  have 
executed  the  same  was  dead,  the  court  said, 
in  reference  to  her  proffered  testimony, 
which  tended  to  prove  the  fact  of  the  ex- 
ecution by  the  deceased  party  by  proof  of  the 
genuineness  of  the  signature:  **We  think 
it  quite  clear  that  she  could  not  be  permitted 
to  testify  indirectly  to  that  which  she  would 
not  be  permitted  to  swear  to  directly.  To 
swear  to  the  genuineness  of  a  signature  pur- 
porting to  have  been  made  by  one  of  the 
deceased  makers  would  only  be  another  way 
of  proving  the  physical  fact  of  execution. 
Such  proof  would  be  merely  secondary  evi- 
dence, the  object  of  which  would  be  to 
supply  the  place  of  direct  evidence  of  actual 
execution,  in  a  case  where  higher  and  more 
satisfactory  proof  of  that  fact  was  not 
forthcoming  or  available.  The  policy  of  the 
law,  which  clearly  would  exclude  Mrs.  Carter 
from  giving  direct  evidence  of  execution, 
likewise  would  render  her  incapable  of  giv- 
ing evidence  of  a  secondary  character,  which 
would  accomplish  the  same  result,  and  which, 
indeed,  would  be  worthless  for  any  other 
purpose  than  that  of  supplying  the  very 
evidence  she  would  be  precluded  from  giv- 
ing by  direct  and  positive  proof."  So,  here, 
the  testimony  of  Wilkes  Wall  that  he  saw 
the  note  in  question  in  the  hands  of  W.  E. 
Wall,  Sr.,  would  be  worthless  for  any  other 
purpose  than  that  of  showing  a  payment  by 
W.  B.  Wall  to  Mrs.  Shipp,  the  money  called 
for  by  the  note.  Permitting  the  witness  to 
testlf^  as  he  did  was  permitting  him  to 
swear  to  a  fact  which  tended,  on  account  of 
the  presumption  that  it  raised,  to  establish 
another  fact,  when  clearly  he  could  not  have 
testified  to  the  ultimate  fact  sought  to  be 
established.  We  are  further  of  the  opinion 
that  the  testimony  of  Wilkes  Wall  was  in 
his  own  favor.  In  case  of  a  verdict  for 
the  plaintiff,  the  effect  of  it  would  be  his 
ejection  from  the  premises,  which  he  then 
held,  and  to  render  him  liable  for  the  mesne 
profits  thereof. 
It  was  held  in  the  case  of  De  Nieff  v. 


Howell,  188  Qa.  248,  75  8w  B.  202,  that  In  an 

action  by  the  childrai  of  a  former  marriage 
against  the  widow  of  a  deceased  grantor 
to  cancel  a  deed  on  the  ground,  inter  alia, 
of  its  nond^very,  a  defendant,  who  was 
a  child  of  the  grantor  and  the  grantee,  was 
not  incompetent  to  testify  that  he  saw  the 
deed  in  the  possession  of  the  grantee,  for 
the  reason  that  he  was  interested  and 
his  testimony  concerned  a  declaration  by 
conduct  of  the  grantee  of  the  deceased  gran- 
tor, and  that  he  was  competent  to  testify, 
notwdthstanding  the  grantor's  administrator 
was  a  party  to  the  case;  and  the  ruling 
that  we  have  made  above  may  seemingly  be 
in  conflict  with  that  in  the  De  Nieff  Case, 
but,  as  a  matter  of  fact,  it  is  not  essentially 
in  conflict  with  it,  as  in  the  De  Nieff  Case 
the  party  who  was  allowed  to  testify  was 
mer^y  nominally  a  party  def^dant  and 
made  such  on  the  theory  that  all  the  hedrs 
of  the  grantor  were  necessary  parties  to  can- 
cel the  grantor's  deed.  The  testimony  which 
he  gave,  tending  to  show  the  delivery  of  the 
deed  sought  to  be  canceled,  was  not  In  his 
own  favor,  but  was,  in  law,  contrary  to  his 
own  interest;  and  for  that  reason  the  evi-  * 
deuce  would  not  have  been  inadmissible  un- 
der the  ruling  which  we  have  made  in  the 
present  case. 

The  objection  to  the  testimony  offered  in 
the  instant  case  should  have  been  sustained, 
and  the  court  erred  in  ruling  otherwise. 

Judgment  reversed.  All  the  Justices  con- 
cur, 

(U9  Qa.  248) 

AI^ABAMA  GREAT  SOUTHERN  R.  CO.  t, 

BROCK. 
(Supreme  Court  of  Georgia.     Jan.  16,  1913.) 

(Spllaliu  by  the  Court.) 

1.  Trial  (H  236*)— Instructions— Witnesses 
— Cbbdibility. 

In  formulating  rules  for  the  jury's  guid- 
ance in  determining  what  weight  they  should 
give  to  the  testimony  of  conflicting  witnesses, 
after  instructing  them  that  they  may  look  to 
the  witnesses  as  they  appear  on  the  stand, 
their  manner  of  testifying,  their  interest  or 
want  of  interest  in  the  case,  their  feeling,  prej- 
udice, liias,  relationship  to  the  parties  and  to 
the  case,  or  anything  of  that  kind  that  may  ap- 
pear from  the  evidence,  an  instruction  that  the 
jury  may  believe  that  witness  "who  has  the 
best  means  of  knowing  the  facts  about  which 
he  testifies  and  the  least  inducement  to  swear 
falsely,"  without  appropriate  qualification  rel- 
ative to  the  credibility  of  the  witnesses,  is  er- 
roneous. L.  &  N.  R.  Co.  V.  Rogers,  136  Ga. 
674  (3),  71  S.  B.  1102. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  531-^533;   Dec.  Dig.  ^  236.*] 

2.  Trial  (5  235*)— Weight  of  Bvidencb— In- 
structions. 

After  charring  the  jurjr  that  positive  tes- 
timony outweighs  that  which  is  negative,  it 
was  erroneous,  without  appropriate  qualifica- 
tion as  to  the  credibilitv  of  witnesses,  to  give 
the  further  charge:  "When  one  person  testitien 
a  thing  did  occur,  and  another  testifies  that  if 
it  did  occur  he  did  not  see  it,  then  the  testi- 
mony of  the  one   who  did   see  it  would   out- 
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weigh  the  testimony  of  the  other/'    Southern 
R7.  Go.  V.  CBryajQ,  U5  Ga.  650,  42  S.  BL  42. 
[EdL  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  53&-541,  543^548;   Dec  Dig.  §  235.*] 

3.  Ibstbuctions—Dkeects— Objections. 

While  other  portions  of  the  charge  were 
not  entirely  accnrate,  the  criticisms  upon  them, 
and  the  complaint  of  refusal  to  chaise,  afford 
no  ground  for  the  grant  of  a  n^w  trial. 

4.  CONFUCTINO    BVIDBNOB  — OKBDIBIUTT    OF 

Witnesses— New  Tbial. 
The  record  presents  a  dose  case,  and 
•hows  tiiat  the  conflict  of  evidence  was  sharp. 
The  credibility  of  the  witnesses  necessarily 
played  an  important  part,  and  tlie  errors  point- 
ed out  in  the  first  and  second  headnotes  re- 
qaire  the  grant  of  a  new  triaL 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  by  E.  D.  Brock  against  the  Alabama 
Great  Southern  Railroad  Company.  Judg- 
ment for  plaintifr,  and  defendant  brings  er- 
ror.   Reversed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
fbr  plaintiff  In  error.  Foust  &  Payne,  of 
Chattanooga,  Tenn.,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(l»  Oa.  282) 

MILLER  V.  MILLER. 
(Supreme   Court  of  Geoxgia.     Jan.  18,  1913.) 

(Sf^UahuM  hy  the  Court,) 

L  DivoBCB  <§  27*)  —  •*Cbuil  Tbkatmknt"— 

Unjust  Acoubatioks. 
"Cruel  treatment,"  within  the  meaning  of 
Ci?a  Code  1910,  §  2946,  which  provides  that 
sQch  treatment  shall  be  ground  for  divorce,  is 
the  willful  infliction  of  pain,  bodily  or  mental, 
upon  the  oompJaining  party,  such  as  reasonably 
justifies  an  apprehension  of  damage  to  life, 
limb,  or  health.  Stoner  v.  Stoner,  134  Ga. 
368,  67  S.  B.  lOSO. 

(a)  Accordingly,  where  upon  the  trial  of  an 
action  for  divorce  there  was  evidence  to  the 
effect  that  the  libelant,  being  a  woman  nnder- 
Jping  "the  change  of  life,**  was  during  such 
time  falsely  and  repeatedly  charged  by  the  de- 
fendant, and  in  her  presence,  with  incestuous 
adultery  with  her  brother,  and  these  charges 
produced  such  mental  pain  to  the  libelant 
ss  to  cause  her  to  become  so  ill  as  to  make  it 
necessary  to  keep  her  in  bed,  at  times  for  as 
long  as  two  weeks,  and  there  was  no  evidence 
of  condonation  on  her  part,  the  jury  were  au- 
thorized to  find  a  verdict  for  total  divorce  in 
behalf  of  the  libelant  on  the  ground  of  cruel 
treatment 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Ceut  Dig.  §1  27,  62-83 ;   Dec.  Dig.  §  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1768-1777 ;   vol.  8,  p.  7624.1 

2.  DivoacE  (§  151*)— Verdict— New  Trial. 

On  the  trial  of  a  divorce  case,  where  the 
defendant  merely  resisted  the  granting  of  a  di- 
vorce to  the  libelant,  it  is  not  cause  for  the 
frant  of  a  new  trial  on  behalf  of  the  defendant 
that  the  verdict  found  general! v  in  favor  of  the 
libelant  for  a  total  divorce,  without  in  ezpiess 
terms  referring  to  the  status  or  disabilities  of 
the  defendant 

[Ed.  Note. — For  other  cases,  see  Divorce, 
C«nt.  Dig.  fS  50^-«13;    Dec.  Dig.  |  151.*] 


Error  from  Superior  Court,  Floyd  Coun- 
ty; J.  W.  Maddoz,  Judge. 

Action  by  M.  A.  Miller  against  B.  J.  Miller. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Gopeland,  Hamilton  &  Hutehens  and  W.  M. 
Henry,  all  of  Rome,  for  plaintiff  in  error. 
W.  S.  Mann,  of  Dalton,  and  Maddox  &  Doyal, 
of  Rome,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  aflirmed.  All  the 
Justloes  concur. 

(13$  Ga.  240) 

8ISTRUNK  V.  LOVE  et  al 
(Supreme  Ck>urt  of  Georgia.     Jan.  16,  1913.) 

(Syttahus  dy  the  Court.) 

1.  Appeal  and  Error  (J  664*)— Assignuents 
OP  Error— Regoru — Conolusiveness. 

The  only  assignment  of  error  in  the  bill 
of  exceptions  is  upon  the  overruling  of  the  mo- 
tion for  new  trial.  It  appears  from  the  rec- 
ord that  the  merits  of  the  motion  for  new  trial 
were  not  considered  by  the  trial  judge,  but 
that  the  motion,  at  the  instance  of  the  re- 
spondents thereto^  was  dismissed  upon  the 
ground  that  no  brief  of  the  evidence  had  been 
tendered  or  filed  at  the  time  of  the  hearing  of 
the  motion.  The  recital  in  the  bill  of  excep- 
tions that  the  motion  for  a  new  trial  was  over- 
ruled must  yield  to  the  record,  which  affirma- 
tively shows  that  no  such  judgment  was  ren- 
dered. Sou.  Rv.  Oo.  V.  Flemister,  120  Ga. 
524,  48  S.  E.  160,  and  cases  dted:  Georgia, 
etc.,  R,  Co.  V.  Pritchard,  123  Ga.  320,  51  S. 

E.  424;  Evans  v.  Mayor,  etc,  of  Forsyth,  126 
Ga.  589,  55  S.  E.  490;  James  v.  Cooledge,  129 
Ga.  860  (4),  60  S.  E.  182. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  \%  2856-2859;  Dec.  Dig.  § 
664.*] 

2.  Appeal  anu  Error  ({  304*)— Dismissal— 
Record. 

As  no  ruling  made  or  judgment  rendered 
by  the  trial  court  is  brought  under  review 
by  the  writ  of  error,  the  motion  made  by  de- 
fendants to  dismiss  the  same  must  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1757,  1758;    Dec.  Dig.  % 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  between  J.  E.  Sistrunk  and  Willie 
Love  and  others.  From  the  Judgment,  Sis- 
trunk  brings  error.    Dismissed. 

J.  E.  Sistrunk,  of  Atlanta,  in  pro.  per.    J. 

F.  Golightly,  of  Atlanta,  for  defendants  in 
error. 

FISH,  C.  J.  Writ  of  error  dismissed.  All^ 
the  Justices  concur. 


(13»  Ga.  298) 
SOUTHERN  RY.  CO.  v.  CARTER  et  al. 

(Supreme  Court  of  Georgia.     Jan.  15,  1913.) 

(Syllabue  by  the  Court.) 

1.  Railroads   (§  441*)'--Killino  Animals— 
Presumption  of  Negligsncb— Evidence. 
The  undisputed  evidence  in  the  case  show- 
ed that  the  plaintiffs'  mules  were  kUIed  by  the 
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ranning  of  a  locomodre  and  car^  of  the  de- 
fendant railroad  company.  The  presumption  of 
negligence  thus  raised  was  not  so  cleaxiy  re- 
butted as  to  authorize  this  court  to  say  that 
the  finding  of  the  jury  against  the  railroad  com- 
pany upon  its  contention  that  its  employes  had 
not  been  negligent,  but  had  exercised  due  care 
and  diligence,  was  without  evidence  to  sup- 
port It. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {S  1575-1595;    Dec.  Dig.  S  4A1*] 

2.  Parties  (|  4*)— Nominal  and  Use  Plain- 
tiffs—Right  TO  Sub— Ownership  of  Sxjb- 
ject-Matter. 

Where  suit  was  brought  by  A.,  B.,  and  C 
to  recover  damages  for  the  alleged  negligent 
killing  of  certain  mules,  and  the  plaintiffs 
amended  their  declaration  bv  striking  the  name 
of  A.  as  a  coplaintiff,  and  ''having  the  suit  to 
proceed  in  the  name  of  B.  and  C:  for  the  use  of 
themselves  and  A.,"  no  objection  being  made 
to  the  amendment,  and  there  was  a  finding  gen- 
erally for  the  plaintiffs,  such  a  verdict  will  not 
be  set  aside,  as  being  contrary  to  the  evidence, 
merely  because  the  evidence  shows  that  A.  had 
purchased  the  mules  from  B.  and  C,  and  in  the 
notes  given  for  the  purchase  money  title  was 
retained  in  the  vendors,  and  that  the  purchase 
money  had  been  only  partially  paid  at  the  time 
of  the  institution  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  {  4;  Dec.  Dig.  |  4.*] 

Error  from  Superior  Court,  Habersham 
County;  J.  B.  Jones,  Judge. 

Action  by  J.  and  J.  S.  Carter  and  oth- 
ers against  the  Southern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Aflirmed. 

Harold  W.  Ketron,  of  ClarkesvUle,  and  A. 
G.  &  Julian  McCurry,  of  Hartwell,  for  plain- 
tiff in  error.  H.  H.  Dean,  of  Gainesville,  for 
defendants  in  error. 

BECK,  J.  W.  J.  Dean  and  J.  &  J.  S.  Car- 
ter brought  suit  against  the  Southern  Rail- 
way Company  to  recover  damages  for  the 
killing  of  certain  mules  by  the  operation  of 
a  train  of  the  defendant  company,  It  being 
alleged  that  the  employ^  of  the  defendant, 
in  consequence  of  their  negligent  operation 
of  the  train  without  blowing  the  whistle,  or 
giving  any  alarm,  or  slacking  the  speed  of 
the  train,  ran  over  and  killed  the  mules, 
when  they  might,  by  the  exercise  of  due  care, 
have  avoided  doing  so.  The  defendant  filed 
a  plea  and  answer  denying  the  material  al- 
legations in  the  petition.  The  plaintiffs  filed 
an  amendment  to  the  petition  striking  the 
name  of  W.  J.  Dean  as  a  coplaintiff,  and 
stating  that  they  "proceed  in  the  name  of  J. 
&  J.  S.  Carter  for  the  use  of  themselves 
and  W.  J.  Dean.**  There  was  no  objection  to 
this  amendment  The  only  question  raised  in 
the  motion  for  new  trial  is  as  to  the  sufli- 
ciency  of  the  evidence  to  support  the  verdict, 
which  was  in  favor  of  the  plaintiffs;  it  be- 
ing contended,  in  the  first  place,  that  there 
was  no  evidence  of  negligence  or  lack  of  due 
care  upon  the  part  of  defendant's  employ^, 
and,  in  the  next  place,  that,  the  suit  having 
been  instituted  in  the  name  of  W.  J.  Dean 
and  J.  &  J.  S.  Carter,  the  evidence  did  not 


authorize  a  verdict  tn  f&Tor  of  the  plaintiffs 
J.  &  J.  S.  Carter  suing  for  themselves  and 
for  the  use  of  Dean. 

[1]  We  are  of  the  opinion  that  there  was 
sufiScient  evidence  to  authorize  the  jury  to 
find  that  the  killing  of  the  mules  was  the  re- 
sult of  the  failure  on  the  part  of  the  compa- 
ny's employes  to  exercise  due  care  and  dili- 
gence to  avoid  colliding  with  the  mules  and 
killing  them.  In  passing  upon  the  question 
as  to  whether  or  not  the  presumption  of  neg- 
ligence which  arose  upon  proof  of  the  killing 
of  the  stock  in  the  operation  of  the  defend- 
ant's train  had  been  overcome,  the  jury  had 
the  right  to  consider  all  the  circumstances 
proved  in  the  case,  as  well  as  the  direct  tes- 
timony given  by  the  witnesses  for  the  plain- 
tiffs and  the  defendant  Whether  the  kill- 
ing of  the  stock  was  the  result  of  a  failure 
to  exercise  due  care  and  diligence  or  not  was 
one  for  the  jury;  and,  there  being  some  evi- 
dence to  support  their  finding  contrary  to  the 
contention  of  the  defendant,  this  court  should 
not  disturb  it  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence. 

[2]  As  to  the  right  of  the  plaintiffs  to 
strike  the  name  of  W.  J.  Dean  as  a  coplain- 
tiff and  have  the  suit  proceed  in  the  name 
of  the  remaining  plaintiffs  for  the  use  of 
themselves  and  Dean,  the  evidence  shows 
that  Dean  purchased  the  mules  from  the 
Carters,  giving  his  notes  for  the  purchase 
money,  in  which  title  was  retained  by  the 
vendors  until  the  property  was  paid  for. 
The  purchase  money  had  been  only  partially 
paid  at  the  time  of  the  institution  of  the 
suit  Other  payments  were  made  (we  infer 
from  the  testimony,  though  tlie  evidence  is 
not  very  clear  upon  that  point)  pending  the 
suit;  but  it  is  nowhere  made  to  appear  dis- 
tinctly that  all  of  the  purchase  money  had 
l>een  paid  at  the  time  of  the  trial.  Under 
these  facts,  the  suit  properly  proceeded  in 
the  name  of  J.  &  J.  S.  Carter  as  plaintiffs; 
and,  if  they  saw  fit  to  have  the  suit  proceed 
for  the  use  of  Dean  as  well  as  for  them- 
selves, it  affords  no  ground  of  complaint  to 
the  defendant  The  recovery  in  this  case  is 
ample  safeguard  to  the  defendant  against 
any  other  proceeding  that  may  be  Instituted 
against  it  to  recover  for  the  killing  of  the 
mules. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(188  Ga.  246) 
ARMOUR  FERTILIZER  WORKS  v.  BOND. 

(Supreme  Coart  of  Georgia.     Jan.  16,  1913.) 

(SyUahuM  by  the  Court.) 

Pbincipai.  and  Surety  (§  126*)— Dischargb 
of  subbtt— elxtension  of  note. 

Under  the  provisions  of  section  3546  of 
the  Civil  Code  of  1910,  a  surety  upon  a  note 
may,  at  any  time  after  a  debt  on  which  he  is 
liable  becomes  due,  give  notice  In  writing  to 
the  creditor  or  his  agent  to  proceed  to  collect 
the   same    out  of  the   principal;    and,   if   the 
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creditor  to  whom  such  notice  it  given  fails  to 
commence  an  action  for  the  space  of  three 
months  after  the  notice,  the  surety  will  be  dis- 
charged. But  where,  lor  vaJue  received,  the 
sure^  consents  that  the  creditor  "may  grant 
any  extension  on  the  note  that  be  deems  prop- 
er," the  surety  cannot,  by  giving  the  notice 
contemplated  in  the  statute,  revoke  his  con- 
sent allowing  the  extension  of  time,  and  be 
discharged  from  liability  on  the  note,  mere- 
ly because  of  a  failure  on  the  part  of  the 
creditor  to  commence  an  action  against  the 
principal  debtor  within  the  period  of  three 
months. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  |{  82^51;  Dea  Dig. 
1 126.*] 

Error  from  Superior  Court,  Franklin  Coun- 
ty; 0.  H.  Brand,  Judge. 

Action  by  the  Armour  Fertilizer  Works 
against  F.  G.  Bond  and  W.  F.  Bond.  F.  G. 
Bond  made  default,  and  from  a  Judgment 
for  W.  F.  Bond  plaintiff  brings  error.  Re- 
versed. 

a 

A.  S.  Richardson  and  J.  H.  Skelton,  both 
of  Hartwell,  for  plaintiff  in  error.  Alex 
Johnson,  of  Royston,  for  defendant  in  error. 

BECK,  J.  The  Armour  Fertilizer  Works, 
hereinafter  referred  to  as  the  plaintiff, 
brought  suit  against  Fred  G.  Bond,  as  prin- 
cipal, and  Willis  F.  Bond,  as  surety,  on  a 
promissory  note  executed  on  June  18,  1009, 
and  due  on  the  Ist  day  of  December,  1909. 
Willis  F.  Bond,  in  a  writing  apparently  exe- 
cuted on  the  same  date  as  the  note,  and 
which  writing  immediately  follows  the  sig- 
nature of  the  principal  maker,  made  the  fol- 
lowing stipulations:  **For  value  received  the 
undersigned  Jointly  and  seyerally  hereby 
guarantee  the  payment  of  the  within  note  at 
maturity,  and  waive  demand,  protest,  and 
notice  of  nonpayment  thereof,  and  consent 
that  the  holder  may  grant  any  extension  on 
within  note  that  he  deems  proper.  Willis 
F.  Bond."  Fred  G.  Bond  made  no  defense 
to  the  suit  Willis  F.  Bond  pleaded  that  Ite 
was  surety  on  the  note,  and  that  on  the 
18th  day  of  December,  1909,  "he  caused  writ- 
ten notice  in  compliance  with  section  8546  of 
the  Code  of  Georgia  to  be  perfected  on  said 
plaintiff,  commanding  them  to  bring  suit  on 
the  said  note  sued  against  F.  G.  Bond  as 
principal  and  this  defendant  as  security." 
Willis  F.  Bond  insisted  that  in  consequence 
of  his  giving  this  notice,  and  of  the  failure 
of  the  plaintiff  to  bring  suit  within  the  pe- 
riod fixed  in  the  statute  referred  to,  he  was 
discharged  from  all  liability.  The  Jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff 
against  the  principal  debtor,  but  in  favor  of 
the  alleged  surety  on  the  ground  that  he  was 
released.  The  plaintiff  made  a  motion  for 
a  new  trial,  which  was  overruled. 

On  the  trial  of  the  case  the  questiotis  were 
made  as  to  whether  or  not  the  service  of 
the  written  notice  to  bring  suit  was  proper- 
ly proved,  and  as  to  whether  or  not,  if  serv- 
ice was  proved,  it  was  made  upon  the  agent 


of  the  company  authorised  te  recelTe  the 
notice.  But,  under  the  view  that  we  take 
of  the  real  issue  in  the  case,  these  questions 
are  immaterial.  Ordinarily,  under  the  pro- 
visions of  the  Code  section  referred  to,  the 
surety  could  have  given  the  notice  to  bring 
suit  under  that  statute,  and  a  failure  to  com- 
mence action  for  the  space  of  three  months 
after  the  notice  would  result  in  the  discharge 
of  the  surety  giving  the  notice  from  all 
liability.  But  where  the  surety  has,  as  in 
the  present  case,  for  value  received,  "con- 
sented that  the  holder  may  grant  any  exten- 
sion that  he  deems  proper'*  on  the  note  upon 
which  the  party  claiming  the  benefit  of  the 
statute  appears  as  a  surety»  he  is  bound  by 
the  written  stipulations  in  which  he  consents 
to  any  extension  of  time,  and  he  cannot 
afterwards  at  will  revoke  the  written  con- 
sent which  he  has  given,  directly  or  by  im- 
plication, as  by  giving  the  notice  to  sue  im- 
mediately. At  the  time  of  extending  credit 
to  the  principal  debtor  the  plaintiff  had  the 
right  to  protect  himself  against  such  a  de- 
fense as  is  set  up  in  the  present  case;  and 
we  are  of  the  opinion  that  the  plaintiff,  in 
securing  for  a  valuable  consideration  the 
consent  embodied  in  the  writing  above  set 
out,  has  secured  to  himself  complete  pro- 
tection against  the  plea  of  the  surety  based 
upon  the  ground  above  stated. 

No  other  defense  than  that  which  we  have 
dealt  with  above  was  interposed  to  the  plain- 
tiff's demand,  and  the  verdict  sustaining  that 
defense  was  unauthorized. 

Judgment  reversed.  All  the  Justices  oon- 
cur. 

cm  Ga.  290) 
ROUNTREE  v.  RENTFROB. 
(Supreme  Court  of  Georgia.     Jan.  21,  1918.) 

(8yllabu9  ly  the  Court.) 

X.  Husband  and  Wife  (§  232*)— Evidencob— 
Competency. 

Where  the  question  vras  whether  a  deed 
made  by  a  married  woman  wfis  made  in  consid- 
eration of  securing  her  own  debt  or  the  debt 
of  her  husband,  there  was  no  error  in  allow- 
ing the  husband  to  testify  that  he  was  the  one 
who  borrowed  the  money. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  %%  844-848,  981;  Dec. 
Dig.  §  232.*] 


2.  Husband  and   Wife   (8  235* )— Deed  of 
Wii'E— Securing  Debt  of  Husband. 

Where,  without  conflict  in  any  material 
particular,  the  evidence  showed  that  the  wife 
made  a  deed  to  her  own  property  for  the  pur- 
pose of  securing  the  debt  of  her  husband,  in  a 
proceeding  to  cancel  such  a  deed  as  a  cloud  up- 
on her  title,  there  was  no  error  in  directing 
a  verdict  in  favor  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §|  589,  849-852,  982; 
Dec.  Dig.  §  235.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 
Action   by   M.  A.   Rentfroe  against  S.   S. 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Bonntiwe.     Jodgmoit  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Mrs.  Mary  A.  Rentfroe  filed  her  petition 
against  S.  S.  Rountree  for  the  purpose  of 
canceling  a  deed  made  to  the  defendant  in 
1905.  She  alleged  that  it  was  made  for  the 
purpose  of  securing  an  Indebtedness  o£  her 
husband,  due  to  the  grantee  as  surviving 
partner  of  Rountree  &  Co.  The  defendant 
denied  the  substantial  allegations  of  the  pe- 
tition. On  the  trial,  the  evidence  on  be- 
half of  the  plaintiff  showed,  in  brief,  as 
follows:  Rentfroe  was  indebted  to  Rountree 
as  surviving  partner  several  hundred  dol- 
lars. In  1888  he  went  to  Rountree  to  bor- 
row f265  or  $300  more  for  the  purpose  of 
going  into  a  mercantile  business  at  a  cer- 
tain place.  Rountree  proposed  that  he  would 
let  Rentfroe  have  the  money  if  the  amount 
loaned  and  the  past  indebtedness  were  add- 
ed together,  and  notes  were  made  for  the 
whole,  and  Rentfroe  should  get  his  wife  and 
aunt  to  sign  them  with  him.  This  was 
done,  and  the  notes  were  given.  E2ach  of 
these  notes  included  the  statement  that  cer- 
tain land  was  conveyed  to  secure  its  pay- 
ment, with  a  power  of  sale  on  failure  of 
payment  This  land  had  originally  belonged 
to  the  aunt  of  Rentfroe,  Mrs.  Thigpen,  but 
had  been  conveyed  by  her  to  Mrs.  Rentfroe 
by  a  deed  dated  1876,  though  not  recorded 
until  1891.  Rentfroe  received  every  cent 
of  the  money  advanced,  and  none  of  it 
went  to  his  wife.  In  1905  an  attorney  for 
Rountree  wrote  to  Mrs.  Rentfroe,  tlireat- 
ening  to  sue  on  the  notes  if  they  were  not 
paid.  Rentfroe  desired  more  time.  He  and 
his  wife  agreed  with  Rountree  that  she  would 
make  a  deed  to  the  land  and  that  Rountree 
would  make  a  bond  for  title  to  their  eon. 
T.  A.  Rentfroe,  and  take  his  notes  for  the 
amount  of  the  Indebtedness,  payable  In  in- 
stallments. The  papers  were  executed  ac- 
cordingly. Mrs.  Rentfroe  testified  that  she 
understood  that  the  bond  for  title  was  to 
be  made  to  all  of  her  children,  and  not  to 
T.  A.  Rentfroe  alone.  After  the  papers  were 
executed,  the  family  lived  on  the  place  as 
before.  The  sons  of  Mr.  and  Mrs.  Rent- 
froe cultivated  the  land.  No  rent  was  paid 
to  T.  A.  Rentfroe  by  the  other  members  of 
the  family,  but  he  received  some  of  the  crop. 
T.  A.  Rentfroe  paid  to  Rountree  a  small 
amount.  Afterward  he  moved  away  from 
the  land  and  abandoned  the  transaction.  He 
gave  as  his  reason  that  he  found  the  bond  for 
title  was  only  to  give  him  a  quitclaim  deed. 

Rountree^s  testimony  did  not  materially 
conflict  with  that  of  the  plaintiff  as  to  the  ac- 
tual occurrences.  He  stated  in  general  terms 
that  the  consideration  of  the  notes  made  in 
1888  was  In  part  for  money  which  he  let  Mrs. 
Thigpen,  Mrs.  Rentfroe,  and  Mr.  Rentfroe 
have,  and  In  part  the  prior  indebtedness  of 
Rentfroe.  He  thought  he  let  them  have 
about  $300  at  that  time.  ••Mr.  Rentfroe  had 
come  down  and  wanted  some  money,  and  wit- 


ness told  him  that  he  would  loan  It  t»  ttiem 

if  they  would  sign  these  papers.  He  thought 
that  some  of  Rentfroe's  accounts  were  in  the 
notes.*'  He  stated  that  over  $300  had  been 
paid  on  the  notes,  "maybe  $400."  He  did  not 
remember  where  he  had  put  the  credits  for 
the  amounts  which  had  be«i  paid,  but 
thought  that  Rentfroe  had  paid  more  than 
enough  to  pay  his  individual  debt  "In  1905 
he  had  some  inkling  about  Mrs.  Rentfroe 
wanting  to  claim  the  land.  He  turned  over 
the  ndte  to  Mr.  Bennett  to  sne.  He  supposed 
that  Bennett  had  notified  them.  Anyhow, 
Mrs.  Rentfroe  and  Rentfroe  came  to  see  him 
and  he  did  Just  what  they  asked  him  to  do. 
They  asked  him  to  take  T.  A  Rentfroe's 
notes  for  the  amount  they  were  owing  to  hloi, 
and  give  them  four  or  five  years."  He  never 
commenced  any  lawsuit,  but  still  retained  the 
original  notes.  When  asked,  "What  became 
of  that  money?'  he  answered,  "Mr.  Rent- 
froe went  in  business  in  Dixie  with  it;  do 
not  know  whether  Rentfroe  got  the  money 
then  or  not;  didn't  think  he  did.  Witness 
did  not  know  who  the  land  belonged  to;  did 
not  know  whose  property  it  was."  On  cross- 
examination  he  testified  as  follows:  '*Mr. 
Rentfroe  came  to  see  witness  first  in  regard 
to  borrowing  the  $300;  thought  Mr.  Rentfroe 
told  him  he  wanted  this  money  to  go  in  busi- 
ness at  Dixie;  could  not  state  positively 
about  that  Rentfroe  came  before  Mrs.  Thig- 
pen and  Mrs.  Rentfroe  came.  He  did  not 
think  he  paid  the  money  to  Mrs.  Rentfroe. 
Rentfroe  came  first  to  borrow  the  money,  and 
witness  thinks  he  was  going  into  business, 
but  could  not  state  positively." 

At  the  dose  of  the  evidence,  the  presiding 
Judge  directed  a  verdict  in  favor  of  the  plain- 
tiff.   The  defendant  excepted. 

Bennet,  Long  &  Harrell,  of  Quitman,  for 
plaintiff  in  error.  J.  G.  &  J.  F.  McCall,  of 
Quitman,  for  defendant  in  error. 

liUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  giving  the  history  of  the 
transaction,  and  showing  who  negotiated  with 
Rountree  in  respect  of  the  loan,  and  for 
whose  benefit  it  was  made,  there  was  no 
error  in  allowing  Rentfroe,  the  husband,  to 
testify  that  he  was  the  one  who  borrowed 
the  money  from  Rountree.  The  objection 
made  to  this  evidence  was  that  it  was  ir- 
relevant, and  that  the  question  was  to  whom 
Rountree  extended  the  credit  and  who  sign- 
ed the  notes.  But  the  evidence  was  not  sub- 
ject to  this  objection. 

2.  In  Scofield  v.  Jones,  85  Ca.  816,  11  R. 
EI  1032,  it  was  held  that  husband  and  wife 
may  become  Joint  lessees  of  a  house  in 
which  to  carry  on  a  hotel  business,  contract 
Jointly  to  pay  the  rent,  and  execute  joint 
promissory  notes  therefor;  and  that,  where 
such  is  not  merely  the  outward  color,  but 
the  real  truth  of  the  transaction,  the  debt 
for  reift  is  the  debt  of  the  wife  as  well  as 
the  husband.     In  the  opinion  Chief  Justice 


Gi.) 


wmsLow  BROS,  oa*  t.  MURPBnr 


26 


Bleddejr  said:  'The  trae  test  of  the  real 
debtor  or  debtors  Is,  To  whom  did  the  con- 
sideration pass?  King  v.  Thompson,  69  Ga. 
380.  If  It  passed  to  one  of  them  sereral- 
ly,  that  one  alone  Is  the  debtor,  but,  if  to 
both  Jointly,  then  consistency  requires  that 
they  fdiould  be  held  as  Joint  debtors,  they 
having  united  in  executing  a  Joint  agree- 
ment and  assuming  a  Joint  obligation  to 
pay.**  It  has  also  been  held  that  a  married 
woman  may  voluntarily,  upon  her  own  re- 
sponsibility and  in  good  fiilth,  borrow  money 
for  the  purpose  of  paying  a  debt  of  her  hus- 
band, and  give  her  notes  therefor,  and  that 
snch  a  contract  will  be  binding  upon  her, 
although  the  lender  may  know,  at  the  time 
the  loan  is  made,  that  she  is  borrowing  for 
that  purpose,  if  he  is  not  the  husband's 
creditor  who  is  to  be  thus  paid,  and  is  no 
party  to  any  arrangement  or  scheme  be- 
tween the  husband  and  wife  for  which  the 
borrowing  of  the  money  by  her  for  such 
purpose  is  the  outcome.  Rood  t.  Wright, 
124  Oa.  849,  53  S.  D.  390. 

In  the  present  case  the  evidence  showed, 
without  controversy,  that  the  husband  owed 
a  debt*  and  applied  to  his  creditor  for  the 
loan  of  an  additional  sum  in  order  that  he 
mi^t  go  into  a  commercial  venture  for 
himself;  that  his  creditor  agreed  to  make 
the  loan  if  the  amoimt  of  the  original  debt 
and  of  the  new  loan  should  be  included  In 
notes  signed  by  him,  his  wife,  and  another; 
that  this  was  done  upon  the  creditor's  sug- 
gestion, and  with  full  knowledge  as  to  the 
purpose  tor  which  the  loan  was  to  be  used; 
and  that  the  money  was  received  by  the 
husband  and  used  In  his  business,  and  noth- 
ing was  received  by  the  wife.  While  the 
creditor  testified  in  general  terms  that  he 
loaned  the  money  to  the  signers  of  the  notes, 
when  he  gave  the  facts  of  the  transaction, 
his  evidence  did  not  conflict  in  any  material 
particular  with  that  on  behalf  of  the  plain- 
tiff. From  the  whole  evidence  it  is  plain 
beyond  controversy  that  the  debt  was  that 
of  the  husband,  and  that  the  arrangement 
was  made  at  the  Instance  of  the  creditor 
for  the  purpose  of  securing  payment  to  him. 

In  Thornton  v.  Lemon,  McMillan  &  Co.,  114 
Ga.  155,  39  S.  B.  943,  it  was  held  that  where 
a  promissory  note  was  executed  and  de- 
livered by  a  married  woman  for  the  purpose 
of  settling  a  pending  suit  against  her  and 
her  husband,  wherein  the  plaintlflP  alleged 
that  both  were  liable,  the  consideration  be- 
ing, not  the  husband's  debt,  but  the  settle- 
ment of  the  litigation,  the  note  was  collecti- 
ble. In  the  present  case  there  was  no  law- 
suit and  no  compromise.  The  bare  state- 
ment that  the  creditor  placed  the  note  In 
the  bands  of  an  attorney,  who  notified  the 
husband  and  wife,  and  they  asked  of  the 
creditor  an  extension  of  time,  did  not  make 
the  ruling  above  cited  applicable.  The  facts 
were  more  nearly  like  those  in  the  First 
Nat  Bank  of  Cartersville  v.  Bayless,  96  Ga. 


684,  23  S.  EL  851,  where  it  was  held  tbat  a 
mortgage  given  by  a  wife  upon  her  own  prop- 
erty in  settlement  of  a  debt  of  her  husband 
was  not  binding  upon  her,  although  she  may 
have  given  the  mortgage  under  the  Impres- 
sion that  the  creditor  holding  the  debt  could 
for  some  reason  subject  the  property  in  ques- 
tion to  its  payment,  and  Intended  by  giving 
the  mortgage  to  effect  a  compromise  of  what 
she  regarded  as  a  doubtful  claim  against  the 
property.  The  case  of  Blackburn  v.  Liee, 
137  Ga.  265,  73  S.  BI  1,  was  dted  by  counsel 
for  the  plaintiff  In  error.  There  a  married 
woman  conveyed  land  to  her  son,  upon  a 
recited  consideration  of  a  thousand  dollars. 
Later  the  grantee  and  the  husband  of  the 
creditor  executed  a  deed  to  secure  certain 
promissory  notes  signed  by  theuL  After  a 
sale  under  a  power  contained  in  the  deed, 
at  which  sale  the  creditor  became  the  p'ur- 
chaser,  as  the  deed  authorized,  the  woman 
brought  suit  to  recover  the  land,  alleging 
that  the  conveyance  by  her  to  her  son  and 
the  making  of  the  security  deed  constituted 
a  mere  scheme  to  avoid  the  statute  which 
prevented  her  from  becoming  surety,  and 
that  the  agent  of  the  defendant  knew  it. 
There  was  evidence  tending  to  sustain  this 
contention.  The  Judge  directed  a  verdict 
for  the  defendants,  and  it  was  held  that  the 
case  should  have  been  submitted  to  the 
Jury.  The  difference  in  the  two  cases  is 
patent 

[2]  Here  the  entire  consideration  of  the 
deed  from  the  wife  was  based  upon  the 
debt  of  the  husband.  The  bare  fact  that  the 
creditor  stated  that  he  thought  enough  had 
been  paid  to  discharge  the  individual  debt  of 
the  husband  which  originally  existed  would 
not  save  the  transaction.  This  was  not  a 
suit  by  the  creditors  based  upon  the  notes, 
but  a  proceeding  to  cancel  the  deed  of  the 
Y^fe.  The  exact  amount  of  the  original  debt 
and  the  payment  was  not  shown,  so  as  to 
clearly  purge  the  deed  of  the  consideration 
arising  from  that  source.  But,  more  broad- 
ly, we  think  it  was  plain  that  the  entire  debt 
was  that  of  the  husband,  and  that  there  was 
no  error  In  directing  a  verdict  In  favor  of 
the  wife.  No  question  was  raised  as  to  the 
propriety  of  making  the  son  a  party,  and  he' 
testified,  in  effect,  that  he  had  abandoned  the 
transaction. 

Judgment  afOrmed.     All  the  Justices  con- 
cur. 

039  Oa.  231) 
WINSLOW  BROS.  CO.  v.  MURPHY. 
(Supreme  Court  of  Georgia.     Jan.  16,  1913.) 

(SyUabuB  hy  the  Court.) 

Attorney  and  Client  (§  190*)— Lien— Pro- 
tection Against  SETTLExrENT. 

Where  one  claiming  to  have  a  right  of  ac- 
tion against  another,  on  account  of  personal 
injury,  employed  an  attorney,  and  by  written 
contract  agreed  to  pay  him  one-half  of  any 
sum  realized  from  the  claim  by  settlement,  suit. 


•For  otbsr  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  S^'ies  &  Rep'r  Indexes 
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or  compromise  (after  paying  certain  expenses), 
if  the  client  settled  with  the  person  claimed 
to  be  liable  before  snit  was  brought,  without 
the  knowledge  or  consent  of  his  attorney,  this 
did  not  authorize  the  attorney  to  bring  snit  in 
the  name  of  his  dient  for  the  purpose  of  re- 
covering his  fee,  although  the  person  claimed 
to  be  liable  made  the  settlement  after  notice  of 
the  -contract  between  the  attorney  and  his 
dient. 

(a)  Where  a  snit  was  so  bronght  and  the 
petition  showed  sndi  facts,  it  was  demurrable. 

[£jd.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  H  412^417;   Dec.  Dig.  i 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  Ll  Bell,  Judge. 

Action  by  J.  P.  Murphy  against  the  Wins- 
low  Bros.  Company.  Judgment  for  plaln- 
tiff,  and  defendant  brings  error.    Beversed. 

Anderson,  Felder,  Rountree  &  Wilson,  of 
Atlanta,  for  plaintiff  in  error.  A.  H.  Davis, 
of  Atlanta,  for  defendant  in  error. 

LUMPKIN,  J.  A  man  claiming  to  have  a 
right  of  action  for  a  personal  injury  employ- 
ed an  attorney,  and  in  writing  agreed  that 
for  his  services  the  client  should  pay  him 
one-half  of  any  sum  realized  from  the  daim 
by  settlement,  suit,  or  compromise,  provided 
that  the  expenses  of  the  dient  for  doctor*s 
bills  and  drug  bills  were  to  be  paid  "before 
dividing  the  amount  recdved  on  the  claim." 
The  attorney  brought  an  action  In  the  name 
of  his  client,  alleging  that  the  attorney  was 
negotiating  with  an  agent  of  the  defendant 
for  a  settlement,  and  that  the  latter  had  no- 
tice of  the  contract  by  whfch  he  was  to  re- 
ceive a  part  of  the  recovery  or  settlement, 
but  nevertheless  settled  with  the  client,  with- 
out the  knowledge  or  consent  of  the  attorney. 
It  was  not  distinctly  stated  that  the  settle- 
ment was  made  before  the  suit  was  brought, 
but  it  is  inferable  from  the  allegations  of 
the  petition,  which  are  to  be  taken  more 
strongly  against  the  pleader;  and  the  case 
was  argued  on  that  theory.  There  were  al- 
legations as  to  the  liability  of  the  defendant 
to  the  plaintiff  for  the  injury.  The  court 
overruled  the  demurrer  to  the  petition,  and 
the  defendant  excepted. 

As  the  law  was  embodied  in  the  Code  of 
1863,  it  was  declared  that  the  attorney's  lien 
should  attach  for  his  fees,  and  for  a  general 
balance  on  all  sums  collected  by  him,  and 
upon  all  property  recovered  by  his  services. 
Provision  was  also  made  in  regard  to  the 
right  of  an  attorney  condemning  property  to 
a  fee  from  the  proceeds,  although  older  liens 
might  demand  and  recover  such  proceeds 
from  his  immediate  client.  The  next  section 
(1990)  was  as  follows:  ''Parties  cannot,  by 
settlement  between  themselves,  defeat  the  at- 
torney of  any  lien  or  claim  under  contract 
with  his  client  of  which  the  opposite  party 
had  notice  prior  to  the  consummation  of  such 
settlement"  The  law,  as  thus  codified,  was 
carried  forward  into  the  Code  of  1868  (sec- 


tion IdSO).  In  1873  an  act  was  passed  which 
was  entitled  "An  act  to  regulate  the  law  of 
liens  tn  the  state  of  Georgia."  It  dealt  with 
liens  of  various  kinds.  It  declared  that  at- 
torneys should  have  &/  lien  on  all  papers  and 
money  of  their  clients  in  their  possession  for 
services  rendered,  and  might  retain  such  pa- 
pers untn  such  dalms  were  satisfied,  and 
might  apply  such  money  to  the  satisfaction 
of  such  dalms.  They  were  also  given  a  lien 
"upon  suits.  Judgments  and  decrees  for  mon- 
ey,** and  It  was  declared  that  "no  person 
shall  be  at  liberty  to  satisfy  said  suit,  Judg- 
ment or  decree,  until  the  lien  or  claim  of 
the  attorney,  for  Ids  fees,  is  fully  satisfied  ;** 
and  also  that  "attorneys  at  law  shall  have 
the  same  right  and  power  over  said  suits. 
Judgments  and  decrees  to  enforce  their  liens, 
as  their  clients  had  or  may  have  for  the 
amounts  due  thereon  to  them ;  upon  all  suits 
for  the  recovery  of  real  or  personal  property, 
and  upon  all  Judgments  or  decrees  for  the 
recovery  of  the  same,  attorneys  at  law  shall 
have  a  lien  on  the  property  recovered,  for 
their  fees,  superior  to  all  liens  but  liens  for 
taxes.'*  Acts  1873,  pp.  42,  46.  In  the  Ck>de 
of  1873  and  that  of  1882,  the  codifiers  omitted 
section  1990  of  the  Code  of  1863,  above  quot- 
ed, inserting  a  memorandum  that  it  had  been 
superseded  by  the  act  of  1873.  In  Haynes 
V.  Perry,  76  Ga.  33  (decided  in  1885),  Bland- 
ford,  J.,  said  in  the  opinion  that  the  section 
mentioned  had  never  been  altered,  and  was 
still  the  law.  But  in  that  case  the  attorney 
had  recovered  a  Judgment,  which  he  was 
seeking  to  collect  by  execution  in  order  to 
pay  fees  due  to  him  by  his  client  The  deci- 
sion was  made  to  turn  upon  a  failure  to 
traverse  the  answer  of  the  sheriff  to  a  rule 
against  him  to  compel  him  to  pay  over  a 
fund  in  his  hands.  In  Little  v.  Sexton,  89 
Ga.  411,  15  S.  E.  490,  that  case  was  cited 
and  limited. 

The  act  of  1873  as  to  attomey*s  liens  was 
codified  in  the  Code  of  1895  as  section  2814, 
and  in  the  Code  of  1910  as  section  3364. 
Each  of  these  Codes  was  adopted  by  statute, 
and  in  neither  of  them  did  section  1990  of 
the  original  Code  appear.  The  act  thus  codi- 
fied broadened  the  previous  law  as  to  attor- 
ney's liens.  The  section  of  the  original  Code 
which  is  quoted  above  was  a  part  of  the  law 
as  it  stood  before  that  act,  and  we  think  has 
been  superseded  by  the  act,  the  codification 
omitting  that  section,  and  the  adoption  of 
tlie  Codes.  The  broader  general  act  took 
the  place  of  the  narrower  law  contained  Id 
the  first  0)de;  and  we  cannot  hold  that 
the  remark  of  Blandford,  J.,  was  a  conclusive 
ruling  to  the  contrary.  Were  it  otherwise,  It 
would  nevertheless  be  questionable  whether 
the  words  "parties"  and  "opposite  parties,*' 
employed  in  the  original  Code  and  that  ol 
1868,  did  not  mean  parties  to  a  litigation. 
The  Code  of  1873  and  that  of  1882  were 
not  adopted  by  legislative  enactment.     But 
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those  of  1895  and  1910  were  adopted.  In 
Brown  v.  Georgia,  Carolina  &  Northern  Ry. 
Oo..  101  Ga.  80,  28  S.  E.  684,  it  was  held  that 
"the  mere  engagement  by  a  prospective  suit- 
or of  an  attorney  at  law,  upon  a  contingent 
fee,  does  not  give  rise  to  a  lien  for  fees  in 
favor  of  the  latter  upon  the  cause  of  action 
respecting  which  he  is  employed,*'  but  that 
upon  the  bringing  of  suit  his  lien  attached 
to  such  suit  In  that  case,  while  a  suit  was 
pending  for  damages  on  account  of  a  person- 
al Injnry,  the  parties  settled  the  case  between 
themselves  without  reference  to  the  attorneys 
of  the  plalntlfr.  Subsequently  a  nonsuit  was 
granted.  Later  the  attorneys  commenced  a 
second  action.  The  defendant  pleaded  a  set- 
tlement The  attorneys  claimed  the  right  to 
proceed  for  their  fee,  which  they  alleged  was 
one-half  of  whatever  they  might  recover  for 
the  plaintiff.  It  was  held  that  they  had  no 
right  to  prosecute  the  second  action  after 
the  settlement  with  their  client  before  it 
was  begun.  Spealsiog  of  plaintiff^s  attorneys, 
it  was  said :  "Their  lien  upon  the  original 
suit  was  extinguished  by  the  Judgment  of 
nonsuit  and  whatever  would  operate  as  a 
bar  to  the  prosecution  of  a  second  suit  by 
the  client  likewise  bars  them.  It  would  be 
otherwise  if  the  statute  hereinbefore  referred 
to  gave  to  the  attorneys  at  law  a  lien  upon 
the  cause  of  action,  instead  of  a  lien  upon 
the  suit  and  the  proceeds  which  might  result 
from  the  prosecution  of  it"  While  the  sec- 
tion of  the  original  Code  which  is  now  re- 
lied on  was  not  there  mentioned,  the  reason- 
ing is  controlling  in  the  present  case.  That 
case  was  decided  by  five  justices;  but  the 
ruling  has  been  carried  even  further  in  Fla. 
Central  &  Peninsular  R.  Co.  v.  Ragan,  104 
Ga.  353,  30  S.  E.  745,  where  it  was  held  that, 
under  the  Code,  the  lien  of  the  attorney  for 
the  plaintiff  upon  the  suit  did  not  arise  as 
against  the  d^endant  until  there  had  been 
either  service  of  process  or  actual  notice  of 
the  filing  of  the  petition.  We  have  been  ask- 
ed to  review  these  cases,  as  well  as  that  next 
dted. 

Speaking  for  myself,  I  am  not  able  to  con- 
cnr  in  the  reasoning  in  the  case  of  Fla.  Cen- 
tral &  Peninsular  R.  Co.,  supra,  on  the  point 
of  notice,  where  an  actual  suit  is  filed,  fol- 
lowed by  service  in  due  time.  Section  4533 
of  the  Civil  Code,  on  the  subject  of  lis  pen- 
dens, declares  that  a  pending  suit  is  a  gen- 
eral notice  of  an  equity  or  claim  to  all  the 
world  from  the  time  when  the  petition  is  fil- 
ed and  docketed.  Section  5551  declares  that 
the  date  of  filing  shall  be  considered  the  time 
of  the  commencement  of  the  action.  This 
conrt  has  held  that  relatively  to  the  doctrine 
of  notice  the  suit  is  notice  to  the  world  from 
the  filing  and  docketing,  provided  this  is  fol- 
lowed by  the  Issuance  lind  service  of  process 
and  due  prosecution.  Bridger  v.  Exchange 
Bank,  126  Ga.  821  (8),  827,  828,  56  S.  B.  97, 
8  L.  R.  A.  (N.  S.)  463,  115  Am.  St  Rep.  118. 
I  do  not  see  any  reason  why  notice  of  an 


equity  or  right  to  property  should  arise  in 
favor  of  a  client  from  the  date  of  the  filing 
and  docketing,  if  duly  followed  by  service 
and  prosecution  of  the  case,  but  should  not 
arise  in  favor  of  the  attorney  until  actual 
service  or  actual  notice  of  the  suit  And 
this  court  has  held  that  notice  of  the  suit  is 
sufficient  notice  of  the  attorney's  lien  upon 
the  suit  and  its  proceeds.  Little  v.  Sexton, 
88  6a.  411«  15  S.  B.  490,  supra.  But  a  re- 
quest was  made  to  review  that  decision,  and, 
the  members  of  the  court  not  being  unani- 
mous in  the  opinion  that  it  should  be  over- 
ruled, it  was  left  to  stand  as  authority. 
Lumpkin  v.  L.  &  N.  R.  Co.,  136  Ga.  135,  70 
S.  E.  1101.  However  that  may  be,  no  case 
has  come  to  our  attention  where  it  was  held 
that  an  attorney  could  commence  an  original 
action  in  the  name  of  his  client  to  recover  his 
fee  after  there  had  been  a  settlement  made 
between  the  client  and  the  person  against 
whom  he  claimed  damages  for  a  personal  in- 
Jury.  In  the  absence  of  a  statutory  provi- 
sion some  courts  have  held  that  after  suit 
was  brought  and  the  parties  and  attorneys 
were  before  the  court,  a  sort  of  general  pow- 
er on  the  part  of  the  court  might  be  exercis- 
ed to  prevent  a  dismissal  in  fraud  of  the 
rights  of  the  attorney;  but  this  power  has 
been  denied  by  others. 

It  has  been  suggested  that  an  agreement 
for  the  attorney  to  receive  his  compensation 
out  of  the  recovery  was  in  the  nature  of  an 
equitable  assignment  to  him;  and  certain 
language  by  Bleckley,  J.,  in  Twiggs  v.  Cham- 
bers, 56  Ga.  279,  281,  was  relied  upon  as 
sustaining  that  position.  The  statute  under 
construction  gave  a  lien  on  all  suits  as  well 
as  on  the  property  recovered.  The  headnote 
declared  that  the  attorney  whose  fee  was 
payable  by  contract  out  of  the  proceeds  of 
the  suit  had  an  inchoate  lien  upon  the  prop- 
erty for  his  fee  as  soon  as  the  action  was 
commenced,  and  the  client  had  no  right  to 
defeat  such  lien  by  dismissing  the  action  be- 
fore trial,  over  the  attorney's  objection,  with- 
out first  paying  the  fee.  What  was  said  in 
the  opinion  was  with  reference  to  this  state 
of  facts.  The  statute  declares  that  the  right 
of  action  for  personal  torts  or  for  injuries 
arising  from  fraud  to  the  assignor  cannot  be 
assigned.  Civil  Code,  S  3665.  If  an  agreement 
to  pay  a  contingent  fee  in  such  a  case  were 
held  to  amount  to  an  attempted  assignment 
(which  is  not  decided),  it  would  not  confer 
on  the  attorney  the  right  of  an  assignee  as 
distinguished  from  his  right  to  a  lien  under 
the  statute.  4  Cyc.  990;  Kusterer  v.  City  of 
Beaver  Dam,  66  Wis.  471.  14  N.  W.  617,  43 
Am.  Rep.  725. 

We  have  not  been  unmindful  of  the  argu- 
ment of  counsel  for  plaintiff  that  an  injustice 
if  not  a  fraud  had  been  perpetrated  upon 
him  by  the  settlement  made  directly  with  his 
client,  after  he  had  opened  negotiations  for 
a  compromise  and  after  notice  of  his  contract 
for  a  conditional  fee.  But  we  are  unable  to 
hold  that  the  attorney  for  the  plaintiff  ae- 
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quired  any  Hen  beyond  that  provided  by  the 
statute,  or  any  further  right  aa  a  quasi  as- 
signee. 

Judgment  reversed.  All  the  Justioes  con- 
cur. 

(139  Ga.  231) 

ALBRITTON  V.  TYGART. 
(Supreme  Court  of  Georgia.    Jaxu  15,  1013.) 

(8ylldbu9  hy  the  Court.) 

EzcxpnoNS,  Bill  or  (§  68*)— Sebvics. 

Section  6160  of  the  Civil  Code  of  1910  pro- 
vides: "Within  ten  days  after  the  bill  of  ex- 
ceptions is  signed  and  certified,  the  party  plain- 
tiff therein  shall  serve  a  copy  thereof  upon  the 
opposite  party  or  his  attorney;  and  if  there  be 
several  parties  with  different  attorneys,  upon 
each,  with  a  return  of  such  service  (or  acknowl- 
edgment of  service)  indorsed  upon  or  annexed 
to  such  bill  of  exceptions;  and  they  alone  are 
parties  defendant  in  the  Supreme  Court  who 
are  thus  served."  Accordingly,  where  the  bill 
of  exceptions  shows  only  an  entry  signed  by 
counsel  for  the  plaintiff  in  error,  certifying  that 
"we  have  this  day  served  counsel  for  defendant 
in  error  by  mailing  them  a  copy  of  the  original 
bill  of  exceptions  in  the  post  office  at  Nashville, 
Ga.,**  and  no  other  service,  or  acknowledgment 
of  service,  or  waiver  of  service  appears,  the  bill 
of  exceptions  will  be  dismissed.  Clark  v.  Lyon, 
48  Ga.  125. 

SSd.  Note. — For  other  cases,  see  Exceptions, 
of.  Cent  Dig.  {§  100-105 ;  Dec  Dig.  {  58.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  between  E.  J.  Albritton  and  R.  C. 
Tygart  Judgment  for  the  latter,  and  the 
former  brings  error.     IHsmissed. 

J.  W.  Powell  and  W.  G.  Harrison,  both  of 
Nashville,  for  plaintiff  in  error.  Hendricks 
&  Christian,  of  Nashville,  for  defendant  in 
error. 

BllM,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(139  Qa.  281) 

ROGERS  V.  TOLIVER. 
(Supreme  Court  of  Georgia.    Jan.  18,  1018.) 

(8yllahu9  hy  the  Court,) 

False  Ihprisonhsnt  ({  30*)  —  Evidence^ 
Mitigation  of  Damages. 

In  an  action  against  an  individual  for  caus- 
ing the  plaintiff  to  be  taken  into  custody  on  a 
charge  of  felony,  evidence  affording  reasonable 
and  probable  cause  of  suspicion  of  the  defend- 
ant's guilt  is  admissible  in  mitigation  of  dam- 
ages. 

[Ed.  Note. — ^For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  {{  106, 107;  Dec.  Dig.  ( 

Error  from  Superior  Court,  Cobb  County; 
J,  J.  Northcutt,  Judge  pro  hac. 

Action  by  Maxie  Toliver,  by  next  friend, 
against  F.  P.  Rogers,  Sr.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 


A.  N.  Edwards,  of  Ellljay,  an^  Mozley  & 
Moss,  of  Marietta,  for  plaintiff  in  error. 
Wm.  Attaway  and  Gober  &  Griffin,  all  of 
Marietta,  for  defendant  In  error. 

EVANS,  P.  J.  The  action  is  for  false  im- 
prisonment The  defendant  was  a  widower, 
whose  household  consisted  of  himself,  three 
sons,  and  a  daughter  about  17  years  of  age. 
One  night  the  defendant  and  his  two  older 
boys,  returning  home  from  their  place  of 
business,  upon  reaching  their  home,,  observed 
some  one  run  off  from  the  rear  of  the  house. 
The  defendant  ai^lied  to  the  marshal  of  the 
town  to  arrest  the  plaintiff,  stating  that  he 
had  seduced  the  defendant's  daughter,  aud 
that  he  was  apprehensive  he  would  run 
away.  The  marshal  arrested  the  plaintiff  and 
put  him  in  the  town  calaboose,  informing 
him  that  he  was  arrested  on  the  charge  of  se- 
duction. The  next  morning  he  was  trans- 
ferred to  the  county  Jail,  where  he  was  kept 
the  remainder  of  the  day,  when  he  was  dis- 
charged. Immediately  after  his  discharge  the 
plaintiff  was  married  to  the  defendant's 
daughter.  No  warrant  was  issued  for  the 
plaintiff's  arrest,  and  it  appeared  from  the 
testimony  of  the  marshal  that  the  plaintiff  in 
his  presence  requested  the  defendant  not  to 
swear  out  a  warrant  against  him,  and  there 
was  no  Justice  of  the  peace  in  town  at  that 
hour  of  the  morning.  The  plaintiff  was  about 
17  years  old. 

On  the  trial  the  defendant  offered  to  prove 
that,  on  reaching  his  home  that  night,  he  and 
his  sons  who  were  with  him  were  informed 
by  his  small  son  that  the  fleeing  man  was  the 
plaintiff,  and  by  his  daughter  that,  she  had 
been  seduced  by  the  plaintiff.  The  court  re- 
pelled the  testimony.  Evidence  of  reasonable 
suspicion  of  felony  may  be  given  in  mitiga- 
tion of  damages  in  an  action  of  false  im- 
prisonment Chuln  V.  Morris,  2  Cw  &  P.  361; 
Cowles  V.  Dunbar,  2  C.  &  P.  565 ;  Perkins  v. 
Vaughan,  9  Jur.  1114.  The  case  last  cited 
was  an  action  against  a  private  individual 
for  giving  the  plaintiff  into  custody  on  a 
charge  of  forgery.  On  the  trial  the  defend- 
ant was  allowed  to  prove  that  when  he, 
presented  a  bill  of  exchange,  which  he  liad  re- 
ceived from  the  plaintiff  in  payment  of  a 
debt,  to  the  acceptor,  the  latter  denounced  the 
acceptance  as  a  forgery.  This  evidence  was 
held  to  be  admissible;  Tindall,  C.  J.,  observ- 
ing "that  what  was  said  by  [the  acceptor] 
was  part  of  the  res  gestie,  and  may  proper- 
ly be  received  in  mitigation  of  damages  un- 
der the  issue  of  not  guilty."  The  rule  of  the 
English  courts  seems  to  t>e  sound,  and  has 
been  followed  by  several  American  Jurisdic^ 
tions,  and  by  our  own  court  Mitchell  v. 
Malone,  77  Ga.  301;  19  Cyc.  370;  Reuck  v. 
McGregor,  32  N.  J.  Law,  70. 

Under  the  evidence  we  think  the  with- 
holding of  this  testimony  was  prejudicial  to 
the  defendant.     He  should  have  been  per- 
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mitted  to  prove  that  he  was  not  acting  ma- 
Udoosly  and  without  probable  cause,  in  that 
he  had  Information  that  the  defendant  had 
seduced  his  daughter;  and  whether  or  not 
this  drcnmstance  was  reasonable  and  prob- 
able cause  of  suspicion  was  a  question  for 
the  jury,  to  be  considered  in  mitigation  of 
damages. 

Judgment  reTersedL  All  the  Justices  con- 
cur. 

(2»  Ga.  243) 

STOVALL  T.  CAVBRLY. 
(Supreme  Court  of  Georgia.     Jan.  16,  1918.) 

(Syllahua  hy  the  Court.) 

L  Pleading  (§  270*)  —  Deicubbb»*-Amplijt- 

oation-^Amendmsnt  at  Subsequent  Tebm. 

The  specific  grounds  of  a  general  demar- 

rer  may  be  amplified  by  an  amendment  which 

states  them  more  fully  at  a  term  subsequent  to 

the  appearance  term. 
[Ed.    Note.— For   other  cases,   see    Pleading, 

CeoL  Dig.  ff  816-^18;   Dec.  Dig.  f  270.*] 

2.  BOUNDABEBS  (J  52*)— INJUNCTION   (|  48*)— 

Location  —  Pbocbssionino  Pboceeding  — 
estofpeii—tbespass— i n  junction . 
A  judgment  sustaining  the  return  of  pro- 
oessioners  on  an  issue  made  by  a  coterminous 
landowner  as  to  the  location  of  a  division  line 
concludes  the  protestant  from  disputing  the 
line  marked  out  by  the  processioners  as  the 
true  line,  and  any  invasion  thereafter  across 
the  line  thus  established,  and  upon  the  land  of 
the  adjacent  owner  by  the  protestant,  would 
amount  to  a  trespass.  If  the  trespasses  be 
continuous^  they  may  be  restrained  by  injune- 
tioo. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  ff  253-200,  2G2,  263;  Dec.  Dig.  | 
62  ;<    Injunction,  Cent  Dig.  f  101;    Dec  Dig. 

8.  Injunction  (|  200^>— Acrrs  in  Bad  Faith 
— ^Attoknet's  Fees. 

A  litigant  who  suffers  an  adverse,  judgment, 
and  who  in  open  defiance  of  the  judgment  con- 
tinues to  annoy  and  harass  his  adversary  re- 
specting the  subject-matter  of  the  litigation  in* 
eluded  in  the  judgment,  is  acting  in  bad  faith. 
In  a  suit  to  enjoin  further  interference  with  the 
rights  of  the  successful  party  to  the  judgment, 
attorney's  fees  may  be  recovered  under  the  Civ- 
il Code  1910,  §  4392.  However,  counsel  fees 
incurred  in  procuring  the  original  judgment 
are  not  to  be  included. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  420;   Dec.  Dig.  {  200.*] 

4.  Damages  (I  89*)  — PuNrnvE  Damages^ 
Pebsistent  Tbespass. 

Under  the  allegations  of  the  petition,  puni- 
tive damages,  under  the  Civil  Code  1910,  {  4504, 
are  not  recoverable. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |  203;   Dec  Dig.  §  89.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Suit  by  S.  C.  Stovall  against  O.  B.  Caverly. 
Judgment  for  defendant,  and  plaintifT  brings 
error.    Rerersed. 

J.  W.  Austin  and  J.  D.  KDpatrick,  both  of 
Atlanta,  for  plaintiff  in  error.  Hines  &  Jor- 
dan, of  Atlanta,  for  defendant  in  error. 


DVANS,  P.  J.  Storall  and  Caveriy  owned 
adjoining  tracts  of  land,  and  the  division 
line  was  in  dispute.  Stovall  applied  to  have 
his  land  processioned  and  the  lines  marked 
out.  The  processioners  located  the  line  as 
claimed  t>y  Stovall,  and  Caverly  caveated 
their  return.  The  trial  resulted  adversely 
to  Caverly,  and  a  judgment  was  duly  entered 
upon  the  verdict  Thereafter  Caverly  con- 
tinuously and  persistently  trespasses  on  the 
land  which  was  found  to  be  included  in  the 
Stoyall  tract  by  the  processioners*  return, 
and  which  is  in  the  possession  of  Stovall,  and 
persistently  digs  up  and  cultivates  the  land. 
Stovall  filed  a  petition  to  enjoin  further  tres- 
pass. The  petition  contained  two  counts,  one 
praying  damages  for  the  tresiMisses  and  for 
attorney's  fees  in  establishing  the  true  line, 
and  preventing  the  defendant  from  further 
trespassing  on  the  land.  The  second  count 
prayed  punitive  damages,  on  the  ground  that 
the  foregoing  facts  constitute  aggravating 
circumstances  within  the  meaning  of  the  Civ- 
il Code,  Sfi  4503,  4604.  The  court  dismissed 
the  petition  on  demurrer,  and  the  plaintiff 
excepted. 

[1]  1.  The  first  complaint  is  that  the  court 
permitted  the  demurrer  to  be  amended  at  a 
term  subsequent  to  the  appearance  term. 
The  amendment  was  but  an  amplification  of 
the  groimds  of  the  general  demurrer. 
Though  a  general  demurrer  may  not  be 
amended  at  a  subsequent  term  by  adding 
thereto  grounds  of  special  demurrer  (City 
Council  of  Augusta  y.  Lombard,  101  Ga.  724, 
28  S.  E.  994),  yet  the  grounds  of  a  general 
demurrer  may  be  amplified  by  a  more  spe- 
cific statement  of  the  alleged  defects  In  the 
pleading. 

[2]  2.  The  general  scope  of  the  petition 
falls  within  the  ruling  announced  in  Martin 
V.  Patillo,  126  Qa.  436,  55  a  B.  240.  It  was 
there  decided  that  a  judgment  sustaining  the 
processioners'  return  on  an  issue  made  by  a 
coterminus  landowner  as  to  the  location  of  a 
division  line  concludes  the  protestant  from 
disputing  the  line  marked  out  hy  the  pro- 
cessioners as  the  true  line,  and  any  Invasion 
thereafter  across  the  line  thus  established 
and  upon  the  land  of  the  adjacent  owner  by 
the  protestant  would  amount  to  a  trespass; 
and,  if  the  trespasses  be  continuous,  they 
may  be  repressed  in  equity. 

[3]  3.  The  plaintiff  alleged:  '*ln  persistent- 
ly and  continuously  trespassing  upon  said 
land,  the  defendant  has  acted  in  bad  faith. 
The  defendant  has  also  been  stubbornly  liti- 
gious touching  said  land  line,  and  has  put 
your  petitioner  to  an  expense  of  more  than 
$600  for  attorney's  fees,  and  for  other  neces- 
sary legitimate  expenses  in  establishing  said 
true  land  line,  and  in  his  efforts  to  prevent 
the  defendant  from  trespassing  upon  tract 
*iy  after  the  lines  had  been  duly  establish- 
ed." The  defendant  specially  demurred  to 
this  paragraph  of  the  petition,  on  the  ground 
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that  no  facts  are  set  forth  showing  that  the 
defendant  has  acted  In  bad  faith,  that  the 
defendant  has  been  stubbornly  litigious,  or 
what  necessary  expenses  in  establishing  the 
true  line,  or  what  efforts  the  plaintiff  has 
made  to  prevent  the  defendant  from  tres- 
passing on  the  disputed  strip  of  land.  The 
allegation  as  to  the  bad  faith  of  the  defend- 
ant must  be  taken  in  connection  with  the 
other  allegations  of  the  petition.  It  re- 
quires no  argument  to  demonstrate  that  a 
litigant  who  suffers  an  adverse  Judgment, 
and  who  in  open  defiance  of  the  court's  de- 
cree continues  to  annoy  and  harass  his  ad- 
versary respecting  the  subject-matter  of  the 
litigation,  is  not  acting  in  good  faith.  Ac- 
cording to  the  petition,  the  plaintiff  is  in  pos- 
session of  the  land,  and  the  court  has  ad- 
Judged  his  i>ossession  lawful,  so  far  as  the 
defendant  is  concerned.  Notwithstanding  he 
is  estopped  by  the  solc^mn  Judgment  of  the 
court,  the  defendant  continues  to  harass  the 
plaintiff  by  repeatedly  going  on  his  land,  dig- 
ging it  up  and  cultivating  it  These  are  the 
allegations  of  the  petition  which  are  ad- 
mitted by  the  demurrer  to  be  true,  and  we 
do  not  think  further  specification  as  to  bad 
faith  was  necessary. 

The  plaintiff  is  not  entitled  to  recover  at- 
torney's fees  expended  in  the  trial  of  the 
processioning  case.  Until  the  Judgment  was 
rendered,  the  matter  was  in  dispute,  and 
each  litigant  should  bear  his  own  counsel 
fees.  But  the  matter  is  different  where  a  de- 
fendant in  bad  faith  and  in  defiance  of  the 
court's  Judgment  forces  the  plaintiff  to  go  to 
the  expense  of  employing  counsel  In  an  equi- 
ty proceeding  In  order  that  his  rights  under 
the  Judgment  be  not  disturbed  or  taken  away. 
The  Code  declares  that:  "The  expenses  of 
litigation  are  not  generally  allowed  as  a 
part  of  the  damages;  but  If  the  defendant 
has  acted  In  bad  faith,  oi*  has  been  stub- 
bornly litigious,  or  has  caused  the  plaintiff 
unnecessary  trouble  and  expense,  the  Jury 
may  allow  them."  Section  4392.  Expenses 
of  litigation  do  not  fall  under  the  head  of 
punitive  or  vindictive  damages  under  our 
Code,  but  they  stand  by  themselves.  Mosely 
V.  Sanders,  76  6a.  293.  The  plaintiff  alleges 
a  persistent  Interference  with  his  possession 
of  the  land  and  his  rights  under  the  Judg- 
ment by  the  defendant,  rendering  It  neces- 
sary for  him  to  incur  the  expense  of  counsel 
to  require  the  defendant  to  desist  Under 
such  circumstances,  attorney's  fees  are  re- 
coverable by  virtue  of  the  section  of  the 
Code  above  quoted.  The  other  grounds  of 
this  special  demurrer  were  not  well  taken. 

[4]  4.  In  his  second  count  the  plaintiff  al- 
leges that  his  entire  injury  Is  to  his  peace, 
happiness,  and  feelings,  within  the  meaning 
of  CivU  Code,  §  4504,  for  that  the  rental  val- 
ue of  the  small  piece  of  land  Is  unappreci- 
able,  and  that  the  defendant  persistently  con- 
tinues and  threatens  to  continue  to  go  upon 


the  land,  well  knowing  that  he  has  no  right 
or  title  thereto.  The  injury  complained  of 
is  not  a  personal  tort,  but  an  injury  to  prop- 
erty ;  and  the  case  presented  by  the  petition 
is  not  one  where  the  entire  injury  is  to  the 
peace,  happiness,  and  feelings  of  the  plain- 
tiff. The  special  demurrer  to  this  paragraph 
(43)   was  properly  sustained. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(139  Oa.  176) 

GEORGIA  ATHLETIC  CLUB  t.  CITY  OF 
ATLANTA  et  aL 

(Supreme  Court  of  Georgia.     Dec  13,  1912.) 

(SyllabuM  by  the  Court.) 

1,  Injunction   (§  106*)  —  Offenses— Pbobe- 

CUTION— DiSCRETIO  N . 

The  Georgia  Athletic  Club  brought  its 
equitable  petition  against  the  city  of  Atlanta, 
the  recorder,  and  chief  of  police,  seeking  to 
enjoin  the  cit^  and  the  said  officers  from  fur- 
ther prosecutmg  a  case  made  against  one  of 
petitioner's  officers  in  the  municipal  court,  and 
from  making  other  cases  against  petitioner, 
its  officers,  agents,  and  employes,  for  the  vio- 
lation of  the  ordinance  of  the  city  relative  to 
locker  clubs,  and  which  required  them  to  ob- 
tain a  permit  from  the  city  before  commenc- 
ing to  operate  a  dub  as  a  locker  club.  Peti- 
tioner alleged  that  it  had  paid  the  locker  club 
tax  prescribed  in  section  933  of  the  Civil  Code 
of  1910.  It  also  alleged  that  the  clubrooms 
had  been  furnished  and  fitted  up  as  such  for 
the  use  of  its  members  at  ^reat  expense.  The 
ordinance  was  attacked  as  mvalid  on  numerous 
grounds,  among  others,  that  it  violated  certain 
provisions  of  the  Constitution  of  the  state  of 
Georgia  and  of  the  United  States.  Among  oth- 
er defenses  set  up  and  urged  by  the  defend- 
ants was  the  contention  "that  the  alleged  club, 
claimed  to  be  operated  by  Gavagban  (the  presi- 
dent of  the  cliib),  is  a  mere  subterfuge  for  the 
operation  of  a  barroom  or  place  at  which  in- 
toxicants can  be  secured,'*  and  that  they  "deny 
that  petitioner  is  a  bona  fide  organization,  but 
aver  that  they  operate  a  place  at  which  whisky 
is  kept,  and  at  which  whisky  is  sold,  and  that 
they  have  adopted  this  method,  which  is  the 
merest  subterfuge,  to  evade  the  law,  and  these 
defendants  deny  this  is  a  bona  fide  locker  club 
in  any  respect."  Evidence  was  submitted  tend- 
ing to  establish  the  truth  of  that  portion  of  the 
defendants'  answer  which  is  specifically  set  out 
above,  and  which  authorized  the  court  to  hold 
that  this  defense  was  true.  Held,  that  irre- 
spective of  the  questions  raised  as  to  the  valid- 
ly of  the  ordinance  in  question,  for  the  viola- 
tion of  which  the  prosecutions  have  been  in- 
stituted and  are  threatened,  and  as  to  whether 
the  court  should  enjoin  prosecutions  under  an 
ordinance  in  the  -nature  of  a  criminal  law,  the 
court  did  not  abuse  its  discretion  in  refusing 
the  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {§  178,  179;   Dec  Dig.  §  105.»] 

2.  Rejection  of  Evidence— Matebiautt. 

The  evidence  rejected  by.  the  court  was 
not  of  such  materiality  as  to  affect  the  real  is- 
sue in  the  case. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  the  Georgia  Athletic  Club  against 
the  aty  of  Atlanta  and  others.    From  a  de- 
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cree  dIsinlBsIng  the  bill,  complainant  brings 
error.     Affirmed. 

Gober,  Jackson  &  Smith  and  Morris  Macks, 
all  of  Atlanta,  for  plaintiff  In  error.  J.  L. 
Mayson  and  W.  D.  Ellis,  Jr.,  both  of  Atlan- 
ta, for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  All  tlie 
Justices  concur. 


039  OfL  S13) 

CENTR/U:i  OP  GEORGIA  RY.  CO.  t. 

CLARK. 
(Supreme  Court  of  Georgia.     Jan.  22,  1913.) 

(SyllahuM  hy  the  Court.) 

L  Motion  fob  Noitsuit— Evidence. 

The  evidence  was  sufficient  to  withstand  a 
motion  for  nonsuit. 

(Additional  Syllabus  hy  Editorial  Btaf.) 

2.  Master  and  Servant  (|  206*)-~CBO8aiNO 
Watchman— Injuries— Assumed  Risk. 
When  a  watchman  at  a  crossing,  traversed 
by  two  different  railroads,  accepted  fciis  employ- 
ment, he  assumed  the  risk  of  service  ordinarily 
attaching  to  the  duties  which  he  voluntarily 
contracted  to  discharge,  and  the  dangers  of  the 
work  which  were  open  to  observation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  550;  Dec.  Dig.  {  206.*] 

Z.  Railroads  (§  261*)— Injuries  to  Employ^ 
OF  Different  Compant  —  License  —  Care 
Required. 

Where  a  railroad  company  uses  the  tracks 
of  another  railroad,  it  owes  a  duty,  to  the  serv- 
ants of  the  latter,  to  exercise  due  care  for  their 
protection. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  U  824-830 ;   Dec.  Dig.  §  261.*] 

4.  Railroads  (§  400*)— Switching  Oars— Ex- 
change OF  freight  with  Other  Road&— 
Care  Required— Question  for  Jury. 
Where  defendant  railroad  caused  injury  to 
phintifE,  a  crossing  watchman  for  another  rail- 
road, by  dropping  a  freight  car  down  a  grade 
siding  into  the  yard  of  the  latter^  whether  due 
care  required  defendant  to  provide  a  lookout 
on  the  car  or  give  some  signal  of  warning  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §|  1365-1381;    Dec.  Dig.  §  400.*] 

&  Ratlroads  (§  400*)— Operation  of  Car&^ 
Injuries  to  Servant  of  Different  Com- 
pany— Contributory  Negligence. 

Plaintiff  was  employed  fay  the  S.  Railroad 
Company  as  a  watchman  at  a  crossing  trav- 
eised  by  the  tracks  of  defendant,  as  well  as 
those  01  plaintifiTs  employer.  As  the  crossing 
was  blocked  by  passing  trains,  plaintiff  went  a 
few  feet  therefrom  to  extinguish  a  fire  in  close 
proximity  to  cars  loaded  with  combustibles,  and, 
while  bending  over  putting  out  the  fire,  he  was 
struck  by  a  car  of  defendant  company  being  let 
down  a  grade  siding  into  the  yard  of  the  S. 
Company.  Held,  that  plaintiff  was  not  negli- 
gent, as  a  matter  of  law,  in  failing  to  look  for 
the  car  while  he  was  putting  out  the  fire. 

fEd.  Note.— For  other  cases,  see  Raif roads. 
Cent  Dig.  §§  1365-1381 ;  Dec.  Dig.  i  400.*] 

Error  from  Superior  Court,  BMlton  Coun- 
ty; W.  D.  Eaiis,  Judge. 

Action  by  J.  H.  Clark  against  the  Central 
of  Georgia  Railway  Company.  Judgment 
for  plalntur,  and  defendant  brings  error. 
Affirmed. 


P&yne,  Little  &  Jones,  little  ft  Powell, 
and  M.  F.  Goldstein,  all  of  Atlanta,  for 
plaintiff  in  error.  Westmoreland  Bros.,  of 
Atlanta,  for  defendant  in  error. 

EIVANS,  P.  J.  The  plaintiff,  a  day  watch- 
man of  the  Southern  Railway  Company,  was 
injured  by  a  loose  car  of  the  C^tral  of  Geor- 
gia Railway  Company  rolling  against  him. 
From  the  record  it  appears  that  the  tracks 
of  the  Western  ft  Atlantic  Railroad  Com- 
pany and  the  Southern  Railway  Company 
cross  Johns  street  in  the  city  of  Atlanta  on 
a  grade  level  The  former  company  has 
four  tracks,  and  the  latter  eight  or  ten.  Each 
company  maintains  a  watchman  for  its  re- 
spective tracks  at  this  crossing.  At  this 
crossing,  the  Southern  maintains  a  grade 
yard ;  that  is,  there  is  a  slight  declivity  to- 
wards the  yard,  which  enables  detached  cars 
to  roll  by  gravity  to  the  place  intended.  Rail- 
road yards  of  this  kind  are  in  general  use, 
but  the  plaintiff  did  not  recollect  seeing  cars 
cut  off  and  permitted  to  roll  over  the  cross- 
ing into  the  SouUiem  yards  before  the  day 
he  was  injured.  The  plaintiff  was  a  day 
watchman  in  the  employment  of  the  South- 
ern Railway  Company,  and  his  duties  were 
"to  watch  out  for  any  danger  from  people 
getting  hurt  In  passing,  by  being  struck  by 
trains,  fires,  or  any  other  danger  that  might 
occur,  and  for  the  protection  of  the  compa- 
ny's property."  He  was  injured  by  a  car  of 
the  Central  of  Georgia  Railway  Company  at 
a  point  37  feet  east  of  the  crossing,  and  be- 
tween tracks  3  and  4  of  the  Southern  Rail- 
way Company,  at  about  3:30  o'clock  in  the 
afternoon,  under  these  circumstances:  He 
had  observed  bits  of  paper  and  waste  scat- 
tered over  the  tracks,  some  of  which  were 
burning.  There  were  several  cars  near  by 
loaded  with  hay  and  other  freight;  every- 
thing was  dry,  and  the  wind  was  blowing. 
He  waited  until  the  crossing  was  blocked  by 
a  long  train  of  cars  on  the  Western  &  At- 
lantic track,  which  served  to  stop  all  pass- 
ing over  Johns  street  at  the  time,  and  he 
thought  there  would  be  no  danger  to  any 
one  while  he  would  extinguish  the  fire.  He 
then  proceeded  to  a  point  between  tracks  8 
and  4  of  the  Southern  Railway  Company, 
37  feet  east  of  the  crossing,  where  there  was 
a  flame  about  knee  high,  and  near  the  end 
of  the  cross-ties.  While  in  a  stooping  posi- 
tion in  the  act  of  extinguishing  the  fire  by 
scattering  it  with  a  stick  and  stamping  it 
out,  he  was  .struck  and  injured  by  a  loose 
freight  car,  which  had  been  delivered  by  the 
Central  of  Georgia  Railway  Company  to  the 
Southern  yards.  This  car  had  been  detached 
from  the  train  of  cars  near  the  crossing, 
and  was  rolling  downgrade  at  the  rate  of 
about  three  miles  per  hour.  Upon  the  top  of 
the  car  at  its  rear  end  was  a  man.  The 
plaintiff  could  not  see  the  approaching  car 
without  looking  up,  and  he  did  not  look  up 
until  he  was  hit    At  the  time  he  was  struck 
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by  tills  detacbed  car,  another  train  was  pass- 
ing over  the  Southern  tracks,  upon  the  one 
next  to  where  the  plalntlflF  was  standing 
when  he  was  hit  The  engineer  of  this  train 
onsnccessfuUy  attempted  to  warn  the  plain- 
tiff of  the  approach  of  the  loose  car. 

The  question  is  as  to  the  liability  of  the 
Central  of  Georgia  Railway  Company  to  the 
plaintiff  under  these  facts,  which  the  Jury 
were  authorized  to  find  from  the  evidence. 
We  will  consider  the  case  from  the  viewpoint 
that  the  car  which  injured  the  plaintiff  was 
operated  by  his  employer.  The  situation 
with  respect  to  the  Southern  Railway  Com- 
pany is  this:  It  has  a  railroad  yard  at  Johns 
street  crossing.  This  yard  is  so  constructed 
that  there  is  a  slight  grade  downwards  into 
the  yard,  which  enables  the  company  to 
make  up  its  train  by  cutting  one  or  more 
cars  from  those  attached  to  the  engine,  and 
alloY^g  the  detached  car  or  cars  to  roll 
down  the  grade  until  they  reach  the  place 
intended  in  the  yard.  Such  yards  are  in 
general  use.  It  is  necessary  that  the  public, 
who  have  rights  over  the  street  crossing 
which  is  within  the  sphere  of  the  railroad's 
operations,  be  protected  from  the  frequent 
and  irregular  movement  of  cars  over  the 
crossing.  To  meet  this  necessity,  due  care 
on  the  part  of  the  railway  company  would 
require  the  maintenance  of  a  proper  look- 
out Instead  of  locating  a  lookout  on  each 
car,  the  railroad  company  employs  a  watch- 
man to  warn  the  public  of  the  approach  of 
cars. 

[2]  When  the  watchman  accepted  this  em- 
ployment, he  assumed  the  risk  of  service  or- 
dinarily attaching  to  the  duties  which  be 
voluntarily  contracted  to  discharge,  and  the 
dangers  of  the  work  which  were  open  to 
observation.  8  Elliott  on  Railroads,  i  1290. 
If  it  had  appeared  that  the  watchman's  em- 
ployment was  with  knowledge  of  a  traflftc 
arrangement  between  the  Central  and  the 
Southern  with  regard  to  the  interchange  of 
freight,  by  which  the  Central  was  permitted 
to  deliver  its  cars  to  the  Southern  in  the 
latter's  yard  by  detaching  them  at  or  near 
Johns  street  and  allowing  them  to  roll  in 
the  Southern's  yard,  it  might  be  contended 
with  much  force  that  the  scope  of  the  plain- 
tiff's employment  extended  to  maintaining  a 
watch  for  the  cars  of  both  companies,  and 
that  neither  company  owed  him  the  duty 
of  providing  a  lookout  for  his  safety.  Coun- 
sel stated  in  their  brief  that  such  arrange- 
ment existed ;  but,  so  far  as  we  are  inform- 
ed by  the  record,  the  movement  of  the  car 
which  inflicted  the  injury  was  casual.  Ac- 
cording to  the  evidence,  the  Central  Railway 
Company  was  a  licensee. 

[3]  When  a  licensee  uses  the  tracks  of  an- 
other road,  it  owes  a  duty  to  the  servants  of 
the  licensor  to  exercise  due  care  for  their 
protection.  TLe  Central  Railway  Company 
did  station  a  man  at  the  top  or  the  car.  He 
was  at  the  brake  at  the  far  end  of  the  car 


from  the  plaintiff  at  the  ttme  the  engineer 
of  the  Southern  train  holloaed  to  the  plain- 
tiff in  an  attempt  to  warn  him  of  danger. 
It  did  not  appear  whether  or  not  the  man 
on  the  car  heard  the  warning.  The  engineer 
testified  that  this  man  could  have  stopped 
the  car,  if  he  had  applied  the  brake  when  he 
holloaed,  ao  as  to  have  prevented  the  in- 
jury; but  that  the  brakeman  on  top  of  the 
car  could  not  see  the  plaintiff  from  his  posi- 
tion when  he  was  hit 

[4]  It  was  for  the  jury  to  say  whether,  under 
the  facts,  due  care  would  require  the  Central 
Railway  Company  to  provide  a  lookout  or 
give  some  signal  of  warning  while  shunting 
a  loose  car  into  the  Southern's  yard. 

[6]  Was  the  plaintiff  guilty  of  contributo- 
ry negligence  barring  a  recovery?  We  think 
not  His  duties  comprehended  not  only  a 
lookout  for  trains,  but  a  protection  of  his 
employer's  property  in  the  vicinity.  At  the 
time  he  was  stricken  by  the  defendant's  car, 
he  was  extinguishing  a  fire  in  close  proximi- 
ty of  cars  loaded  with  hay  and  other  com- 
bustibles. It  was  for  the  jury  to  say  wheth- 
er his  failure  to  look  for  the  car  when  he 
was  putting  out  the  fire  was  such  negligence 
on  his  part  as  prevented  a  recovery.  In 
Watts  V.  R.  &  D.  R.  Co.,  89  Ga.  277,  15  S, 
E.  365,  It  appears  that  by  mutual  consent 
two  railway  companies,  whose  tracks  were 
parallel,  permitted  the  watdimen,  employed 
by  th^  respective  companies,  to  vmlk  upon 
the  unoccupied  tracks  of  each  other  for  the 
purpose  of  examining  the  standing  cars.  A 
watchman  of  one  company,  while  so  employ- 
ed, was  suddenly  stricken  by  the  negligent 
and  too  rapid  running  of  a  train  of  the  other 
company,  and  the  watchman*s  failure  to  pro- 
tect himself  was  in  consequence  of  his  at- 
tention being  occupied  with  his  duties.  It 
was  held  that  it  was  for  the  jury  to  say 
whether,  under  all  the  circumstances,  he 
could  have  avoided  the  consequences  of  the 
company's  negligence  by  the  exercise  of  or- 
dinary diligence. 

[1]  The  evidence  was  sufllcient  to  with- 
stand a  motion  for  nonsuit 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(139  Ga.  Stt) 

PAYNE  et  al  v.  PONDER. 
(Supreme  Court  of  Georgia.     Jan.  18,  1913.) 

(SylUbua  by  the  Court.) 

L  Pleading  (§  205*)— Acxiow  fob  Bboker^b 
O)Micissi0NS— Petihon—Oenebal   Demub- 

BEB. 

A  real  estate  broker  brought  suit  against 
two  defendants,  alleging,  in  brief,  as  follows: 
The  defendants  represented  that  tney  were  the 
owners  of  certain  described  real  estate,  and  au- 
thorized him  to  sell  it,  agreeing  to  pay  him  a 
commission  of  5  i>er  cent  on  the  first  |i2,0(X> 
of  the  purchase  price,  and  2^^  per  cent  on  the 
price  in  excess  of  that  amount  Plaintiff  se- 
cured a  written  offer  from  certain  named  per- 
sons, who  agreed  to  pay  a  stated  amount  on 
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certain  named  tenu.  The  defendanti  aeoepted 
the  offer  in  writing,  and  agreed  to  pay  nim 
oommiseiona.  There  were  no  duties  or  obliga- 
tions devolving  npon  him  other  than  to  secure 
purchasers  readyi  willbig,  and  able  to  buy  upon 
the  terms  stipulated  by  the  defendants,  ^'which 
petitioner  did" ;  but  the  defendants  refused  to 
pay  the  commissions^  stating  that  the  trade  did 
not  go  through.  Held,  that  the  petition  was 
good  as  against  a  general  demurrer. 

[SSd.  Note.— BV>r  other  cases,  see  Pleading, 
Cent  Dig.  (ft  491-4^3,  405,  496,  498-510 ;  Dec 
Dig-  I  2&.»I 

C Additional  8yUahU9  hy  Bditorial  Btaff.) 

2,  Bbokxrs  (I  2*>— What  Cowstitutiw. 

A  broker  is  an  agent  employed  to  make 
bais&ins  and  contracts  between  other  i^rsons 
in  matters  of  trade,  commerce,  or  navigation 
for  a  compensation  called  "brokerage."  In  the 
abeence  of  stipulation  to  the  contrary,  the  ordi- 
nary duty  of  a  real  estate  broker,  employed  to 
sell,  is  performed  when  he  has  produced  a  pur- 
cfaaaer  ready,  willing,  and  able  to  buy,  and  who 
offers  to  buy  on  terms  stipulated  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent.  Dig.  8  1 ;   Dec.  Dig.  {  2.* 

For  other  definitions,  lee  Words  and  PhraseB, 
ToL  1,  pp.  879-882.] 

8.  Bbokxbs  (f  52*)— BxAL  Estatb  Bbokxb— 
Pkbfobhakcb  of  Commisbion. 

A  real  estate  broker's  right  to  commissions 
does  not  depend  on  the  carrying  out  and  full 
performance  of  the  contract  of  sale  bv  the  pur* 
chaser,  but  is  complete  when  the  purchaser  pre- 
sented by  the  broker  is  accepted  by  the  vendor, 
and  they  enter  into  a  binding,  valid,  and  en- 
forceable contract  of  sale;  the  broker's  right, 
under  such  circumstances,  not  being  destroyed, 
though  the  purchaser  may  fidl  or  be  unable  to 
make  deferred  payments,  or  his  contract  may 
not  be  carried  into  full  effect;  the  broker  not 
being  an  insurer  of  the  puxchaser's  ability,  if  he 
is  accepted  as  satisfactory  by  the  vendor. 

[E^  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  78;    l>eQ.  Dig.  |  52.*] 

4.  Bbokxbs  (|  48*)  —  Eicplotmbivt  —  ''To 

Employment  of  a  real  estate  broker  ''to 
a^**  ^property  on  a  commission  does  not  mean 
that  he  is  required  to  convey  it  or  guarantee 
or  collect  deferred  payments. 

(£^.  Note.— For  other  cases,  see  Brokers, 
Cent.  I>ig.  §  65 ;   Dec  Dig.  §  4d.« 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  M).  woe,  6407.]  ^^ 

Error  from  Superior  Court,  Fulton  Oounty ; 
Geow  I«.  Bell,  Judge. 

Action  by  John  M.  Ponder  against  J.  Gar- 
roll  Payne  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Jotm  IC  Ponder  brought  suit  against  J. 
Carroll  Payne  and  B.  Woodruff,  alleging,  In 
satetance,  as  follows:  The  defendants  rep^ 
resented  to  the  plaintiff  that  they  were  the 
owners  of  certain  real  estate  located  at  the 
sontbeast  comer  of  Marietta  street  and  North 
arenue  in  the  dty  of  Atlanta,  and  listed  it 
for  sale  with  the  plaintiff,  who  is  a  real  es* 
tate  a^ent,  authorizing  him  to  sell  it,  and 
agpreeing  to  pay  him  a  commission  of  5  per 
cent,  on  the  first  $2,000,  and  2Mi  per  cent,  on 
the  excess  of  the  purchase  price  above  that 
amount.  Plaintiff  obtained  a  written  offer 
from  two  proposed  purchasers,  and  this  was 


accepted  by  the  defendants.  The  offer  and 
acceptance  were  as  follows: 

''Atlanta,  Foltcm  County,  Ga.,  April  21, 
1911.  We  hereby  agree  to  pay  J.  Carroll 
Payne  and  B.  Woodruff  on  the  following 
terms:  Purchase  price,  $48,387.50;  cash  pay- 
ment $16,387.50;  balance  to  be  divided  Into 
two  installments,  payable  after  date  fixed  for 
making  each  payment,  as  follows:  $16,000  on 
or  before  one  year,  at  6%  interest,  and  $16,000 
on  or  before  two  years,  at  6%  interest — for  the 
following  described  property,  to  wit:  Lo- 
cated on  southeast  comer  of  Marietta  street 
and  North  Ave.,  and  being  in  size  as  follows: 
127.5x190.8x208x147;  also  that  property  lo- 
cated on  the  northeast  comer  of  Marietta 
and  Harwell  Place  or  street,  size  195.2xl92x- 
145.4x160,  as  per  plat  O.  F.  Kaufman,  O.  H 
April  16,  1907. 

"We  have  this  day  deposited  with  John  M. 
Ponder,  real  estate  agent,  16  Auburn  Ave., 
the  sum  of  one  hundred  dollars,  as  a  part 
of  the  above-named  purchase  money,  to  bind 
this  trade ;  a  reasonable  length  of  time  being 
allowed  for  the  examination  of  titles  by  my 
attorney.  If  said  titles  are  good,  we  agree  to 
make  settlement  at  once;  but  if  said  titles 
are  not  good  or  cannot  be  made  good  within 
a  reasonable  length  of  time,  the  said  cash 
payment  is  to  be  returned  to  us  and  this 
trade  canceled.  It  being  agreed  that  no  days 
will  be  allowed  for  the  acceptance  or  rejec- 
tion of  this  offer.  [Signed]  D.  RozlntfEy, 
Samuel  Mann,  Purchasers. 

'*We  accept  the  above  offer  upon  the  terms 
and  conditions  therein  named,  and  guarantee 
the  titles  to  be  good,  and  agree  to  pay  John 
M.  Ponder,  agent,  a  commission  on  the  gross 
amount  as  follows:  Five  per  cent,  on  amount 
up  to  $2,000  and  two  and  one-half  per  cent 
on  amount  of  $46,387.50.  [Signed]  J.  Car- 
roll Payne,  B,  Woodruff,  Owners,  by  J.  Oar- 
roll  Payne." 

In  accepting  the  offer  made  by  the  cus- 
tomers procured  by  the  plaintiff,  the  defend- 
ants agreed  to  pay  the  plaintiff  the  commis- 
sions above  stated,  but  they  have  refused  so 
to  do.  One  of  the  defendants  (Pbyne),  In 
the  presence  of  plaintiff,  informed  one  of  said 
purchasers  that  the  trade  *'was  off."  The 
reason  offered  by  the  defendants  to  plaintiff 
for  their  failure  to  pay  the  conmiisslon  was 
that  the  trade  did  not  go  through.  "Under 
the  terms  of  his  contract  with  the  defendant, 
his  right  to  commission  is  not  contingent  up- 
on the  final  consummation  of  the  trade,  de- 
livery of  the  property,  or  payment  of  the  pur- 
chase price ;  that  there  were  no  duties  or  ob- 
ligations devolving  upon  him  other  than  to  se- 
cure purchasers  ready,  willing,  and  able  to 
buy  uj>on  the  terms  stipulated  by  the  defend- 
ant, which  petitioner  did."  In  closing  the 
trade,  the  purchasers  paid  $100  to  the  plain- 
tiff, and  this  should  be  credited  on  the  com- 
missions due  to  him,  leaving  a  balance  of 
$1,159.69. 


•For  other  cases  see  same  topic  and  lection  NUMBBR  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Serlee  ft  Bep'r  Indexes 
77S.B.-4^ 


34 


77  SOUTHBASTBRN  BBPOBTBB 


|0«. 


The  defendants  demnrred  generally  to  tlie 
petition.  The  demurrer  was  oyerruled,  and 
the  defendants  excited. 

Payne,  Little  &  Jones,  of  Atlanta,  for  plain- 
tXttH  in  error.  Etberidge  &  Etheridge,  of  At- 
lanta, for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
ahore).  The  general  rule  as  to  when  a  brok- 
er has  earned  his  commission  is  thus  stated 
in  the  Code:  "The  fftct  that  property  is 
placed  in  the  hands  of  a  broker  to  sell  does 
not  prevent  the  owner  from  selling,  unless 
otherwise  agreed.  The  broker's  commissions 
are  earned  when,  during  the  agency,  he  finds 
a  purchaser  ready,  able  and  williiig  to  buy, 
and  who  actually  ofFers  to  buy  on  the  terms 
stipulated  by  the  owner."    Olvil  Oode,  {  3587. 

[1]  The  petition  alleged  that  the  broker 
procured  two  purchasers  who  made  a  written 
proposition  to  purchase  on  terms  stated,  and 
this  was  accepted  in  writing  by  the  sellers, 
by  whom  he  was  employed ;  that  *'there  were 
no  duties  or  obligations  devolving  upon  him 
other  than  to  secure  purchasers  ready,  will- 
ing, and  able  to  buy  upon  the  terms  stipu- 
lated by  the  defendants,  which  petitioner 
did^'  (italics  ours) ;  and  that,  under  the  terms 
of  his  contract,  his  right  to  a  commission  was 
not  contingent  upon  the  final  consummation 
of  the  trade,  delivery  of  the  property,  or  pay- 
ment of  the  purchase  money.  We  might  stop 
here  and  affirm  the  judgment  by  merely  stat- 
ing that  these  allegations,  treated  as  true, 
are  sufficient,  under  the  terms  of  the  section 
of  the  Code,  to  withstand  a  general  demur- 
rer. The  argument,  however,  has  taken  a 
wider  range  and  gone  into  the  question  of 
the  effect  of  entering  into  the  written  con- 
tract It  is  therefore  not  amiss  to  make  some 
additional  observations  on  the  subject 

There  is  no  little  confusion  and  conflict 
among  the  decisions  as  to  when  a  real  es- 
tate broker  has  earned  his  commission,  the 
burden  of  proof,  the  effect  of  the  making  of 
a  written  contract  between  the  parties,  and 
other  questions.  Much  of  this  has  arisen 
from  a  want  of  clear  and  accurate  consid- 
eration of  principles,  and  following  expres- 
sions used  in  some  other  decision,  without 
keeping  in  view  the  facts  on  which  it  was 
based.  Without  intending  to  make  an  ex- 
haustive statement,  the  following  points 
most  frequently  arise  for  consideration  in 
determining  whether  a  real  estate  broker  is 
entitled  to  recover  from  a  proposed  seller 
commissions:  (1)  What  was  the  contract  be- 
tween him  and  his  principal?  Was  it  a  gen- 
eral contract  that  the  broker  was  to  sell  the 
property  or  procure  a  purchaser  for  it?  Or 
did  the  contract  contain  special  terms,  such 
as  that  commissions  were  to  be  paid  only  on 
specified  contingencies,  or  at  certain  times, 
or  from  certain  proceeds,  or  that  the  broker 
was  to  perform  services  additional  to  those 
Implied  in  the  ordinary  employment?  If 
there  were  such  special  terms,  they  would 


modify  the  general  roles  appUcabla  to  the 

more  usual  form  of  employment  (2)  Un- 
der a  general  contract  of  employment,  what 
is  the  nature  of  a  broker's  duty,  and  wh«i 
has  he  discharged  his  duty  under  his  con- 
tract of  employment?  (3)  When  he  sues  for 
commissions,  does  the  case  arise  upon  a  re- 
fusal by  the  property  owner  to  accept  a  pro- 
posed purchaser  and  sell  to  him,  or  does  it 
arise  after  a  contract  of  sale  has  been  made 
between  the  owner  and  the  purchaser?  (4) 
What  burden  of  proof  rests  upon  the  broker? 

[2]  A  broker  has  been  defined  by  Judge 
Story  to  be  "an  agent  employed  to  make 
bargains  and  contracts  between  other  per- 
sons, in  matters  pf  trade,  commerce,  or  nav- 
igation, for  a  compensation  called  'broker- 
age.' "  In  the  absence  of  any  stipulation  to 
the  contrary,  the  ordinary  duty  of  a  real  es- 
tate broker  to  sell  or  procure  a  purchaser 
is  performed  when  he  has  done  the  thing 
which  he  was  employed  to  do;  that  is,  has 
produced  a  purchaser  ready,  willing,  and 
able  to  buy,  and  who  offers  to  buy  on  the 
terms  stipulated  by  the  owner.  The  rule  has 
sometimes  been  stated  by  employing  such 
expressions  as  that  the  purchaser  must  be 
ready,  willing,  and  able  to  ''complete"  or 
"consummate"  the  purchase.  The  real  ques- 
tion as  to  the  broker  is  whether  he  has  fully 
discharged  the  duty  resting  upon  him  under 
his  employment  If  his  principal  rejects  the 
purchaser  or  proposal,  and  the  broker  sues 
for  his  commission,  the  burden  rests  on  him 
to  show  that  he  has  discharged  his  duty  to 
effect  a  bargain;  and,  if  no  bargain  was  ef- 
fected, that  it  was  the  fault  of  his  principal^ 
and  not  his  own.  To  do  this  involves  show- 
ing that  the  proposed  purchaser  was  one 
with  whom  the  principal  should  have  con- 
tracted, and  this  Includes  not  only  readiness 
and  willingness,  but  ability  to  do  so  on  the 
part  of  the  purchaser.  In  this  connection 
see  Alt  V.  Doscher,  102  App.  IKv.  3i4,  347, 
92  N.  Y.  Supp.  439. 

At  this  point  arises  a  division  in  the  au- 
thorities. Some  decisions  in  England  and  a 
few  in  America  hold  that,  even  though  the 
principal  and  the  purchaser  proposed  by 
the  broker  enter  Into  a  binding  executory 
contract  of  sale,  as  where  some  of  the  pur- 
chase price  is  to  be  paid  in  installments  at 
future  dates,  the  broker  has  not  earned  his 
commission  if  the  purchaser  is  not  one  able 
to  carry  out  or  perform  the  contract  in  full. 

[3]  The  weight  of  authority  in  America  is 
to  the  effect  that  the  right  of  a  real  estate 
broker  does  not  depend  upon  the  carrying 
out  and  fully  performing  of  the  contract  of 
sale  by  the  purchaser,  but  that  where  the 
purchaser  presented  by  the  broker  is  accept- 
ed by  the  vendor,  and  they  enter  into  a  bind- 
ing, valid,  and  enforceable  contract  of  sale, 
the  broker  is  entitled  to  his  commissions; 
and  this  right  is  not  destroyed,  though  the 
purchaser  may  fall  or  be  unable  to  make  de- 
ferred payments,  or  the  contract  may  not 
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be  carried  Into  fall  effect  23  Am.  &  Ebig. 
E2dc.  Law  (2d  Ed.)  917,  923;  note  to  Riggs 
V,  Tumbull,  11  Ann.  Cas.  783,  786;  Moore 
V.  Irrln,  89  Ark.  289,  116  S.  W.  662,  20  L. 
R.  A-  (N.  S.)  1168.  and  note,  131  Am.  St 
Rep.  97;  Coleman's  Ex'r  v.  Meade,  76  Ky. 
(13  Bnsh)  358.  The  broker  is  not  an  in- 
surer of  the  purchaser's  ability,  if  he  is  ac- 
cepted as  satisfactory  by  the  principal,  and 
a  binding  contract  of  sale  is  made  by  the 
latter  with  him;  but  the  broker  is  the  agent 
of  the  seller,  and  as  such  is  bound  to  act 
In  good  faith  toward  his  principal.  He  can- 
not fraudulently  put  off  an  insolvent  person 
on  his  principal,  and  thus  entrap  him. 

To  tail  within  the  rule  above  stated,  the 
purchaser  produced  by  the  broker,  and  the 
principal  of  the  latter,  must  come  to  a  final, 
binding  agreement  on  the  terms  of  the  trans- 
action.   The  making  of  a  mere  preliminary 
or  tentative  agreement  which  is  not  binding 
on  the  parties,  and  which  is  not  carried  in- 
to effect  does  not  give  the  broker  a  right  to 
commissions.     19  Qyc   251,   and  citations; 
Oondlct  V.  Cowdrey,  139  N.  Y.  273,  34  N.  JO. 
781;   iMontgomery  v.  Knickerbacker,  27  App. 
Wv.  117,  50  N.  Y.  Supp.  128.     In  some  of 
the  c^ses  there  is  actual  conflict  with  the 
rule  above  stated;   in  others  the  language 
emjAoyed  must  be  considered  in  the  light 
of  the  facts  involved.     Thus  in  McGavock 
v.   Woodlief,  20  How.   221,   15  U  Ed.  884, 
there    waa   no   valid,    enforceable   contract 
made   between  the  principal  and  tiie  pur- 
diaser  furnished  by  the  broker.    In  Hyams 
v.  Miller,  71  Ga.  608,  it  was  held  that  the 
contract   between  the   owner  of  land   and 
the  broker  was  that  the  broker  should  not 
only  find  a  purchaser  for  the  owner's  prop- 
erty, but  make  an  actual  sale  of  it  upon  the 
tenns  proposed  by  the  owner;   and  that  the 
carrying  by  the  broker  of  a  certain  written 
prc^X^tion  from  a  proposed  buyer  to  the 
owner,  and  the  indorsement  thereon  by  the 
owner  of  the  word  "accepted,"  followed  by 
Ms  slignature,  did  not  entitle  the  agent  to 
commissions,  where  the  trade  was  not  com- 
pleted  because  the  proposed  purchaser  re- 
fuaed  to  go  further.    The  McGavock  Case, 
Bopm,    was   cited.     The  authority   to  sell, 
given  to  the  broker  An  the  Hyams  Case,  and 
tbe  proposition  involved  was  partly  for  cash 
and  partly  on  a  credit  and  included  provi- 
sions that  the  rents  were  to  be  transferred 
to   the  purchaser  from  the  time  he  should 
make  the  cash  payment ;  that  the  purchaser 
should  make  his  own  arrangements  with  the 
tenant  in  regard  to  possession ;  and  that  the 
purchaser  was  to  "pay  f<v  papers."    Perhaps 
tbese  terms  affected  the  decision  as  requir- 
ing something  further  to  be  done  beyond  the 
presentation  and  acceptance  of  the  proposi- 
tion.    The  agreement  may  have  been  con- 
sidered  as   provisional,   and   not   final,    in 
t|0w  of  the  provision  for  making  further 
papers  and  paying  an  amount  in  cash. 

[4]  The  mere  expression  that  a  real  estate 
broker  is  employed  "tfi  sell*'  property  on  a 


commission  has  not  been  generally  h^d  in 
America  to  mean  that  he  is  required  to  con- 
vey it  or  guarantee  or  collect  deferred  pay- 
ments. In  Od^  V.  Dozier,  104  Ga.  203,  30 
S.  E.  813,  it  was  held  that  "one  who  em- 
ploys another  as  his  agent  to  sell  real 
estate  is  bound  to  pay  such  agent  the  agreed 
price  for  his  services,  if  he  procures  a  pur- 
chaser who  enters  into  a  written  contract 
of  purchase  with  the  principal,  satisfactory 
to  the  latter ;  and  the  liabiHty  of  the  princi- 
pal to  the  agent  is  not  affected  by  the  fact 
that  on  account  of  the  inability  of  the  pur- 
chaser to  comply  with  his  original  contract  a 
new  one  is  Altered  into  between  himself  and 
the  owner  of  the  land."  An  examination  of 
the  record  on  file  in  tiiat  case  shows  that  the 
agent  procured  a  purchaser,  with  whom  the 
owner  entered  into  a  written  contract  of 
sale.  By  its  terms  no  cash  was  to  be  paid ; 
but  tkie  purchaser  gave  certain  notes  and 
agreed  to  erect  certain  improvements  on  the 
land  sold  by  a  stated  time.  It  provided 
that  if  the  purchaser  should  perform  his 
obligations  and  pay  the  notes  by  the  time 
specified,  and  give  certain  additional  notes, 
the  owner  agreed  to  execute  and  deliver  to 
him  a  bond  for  title.  Nottving  further  was 
necessary  to  be  done  at  the  time  of  making 
the  contract  before  it  took  final  effect  as  a 
complete  executory  contract  There  was  evi- 
dence tending  to  show  that  the  purchaser 
failed  to  pay  the  notes  given  by  him,  and 
that  the  vendor  made  a  new  agreement  with 
the  purchaser. 

In  Davis  v.  Morgan,  96  Ga.  518»  23  S.  B. 
417,  it  was  held:  ** Although  it  was  incum- 
bent on  the  plaintiff  to  show  that  he  had  pro- 
cured a  person  ready,  willing,  and  able  to  pur- 
chase on  the  terms  prescribed  by  the  defend- 
ant, yet  if  the  plaintiff  in  fact  procured  a 
person  who  was  recognized,  either  expressly 
or  tacitly,  by  the  defendant  as  answering  all 
these  requirements,  and  the  failure  to  com- 
plete the  sale  was  due  solely  to  the  defend- 
ant's inability  to  make  a  good  title  to  the 
land,  the  plaintiff  would  be  entitled  to  his 
compensation  as  if  the  sale  had  actually 
taken  place.'*  In  the  opinion  Chief  Justice 
Simmons,  after  stating  the  general  rule  that 
the  broker  must  Aow  that  he  procured  a 
person  willing,  ready,  and  able  to  purchase 
upon  the  terms  prescribed  by  his  principal, 
added:  "But  where  it  appears  that  the  pro- 
posed purchaser  was  accepted  by  the  princi- 
pal, the  burden  is  upon  the  latter  to  show 
that  the  purchaser  was  not  able  to  comply 
with  the  contract."  This  was  cited  in  Phin- 
izy  y.  Bush,  129  Ga.  479,  486,  59  S.  B.  259, 
263.  Taken  disconnected  from  the  facts  of 
the  cases,  this  might  seem  to  hold  that  the 
result  of  the  acceptance  of  a  proposed  pur- 
chaser by  the  owner  was  merely  to  shift 
the  burden  of  proof  as  to  the  ability  of  such 
proposed  purchaser  to  comply  with  or  per- 
form the  contract  in  full,  not  to  do  what  was 
necessary  to  pass  beyond  the  tentative  stage 
and  put  the  contract  into  effect  as  a  final  and 
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complete  one,  regardless  of  wbetlier  there 
was  any  misrepresentation  or  fraud  by  the 
broker,  and  regardless  of  whether,  after  sucb 
acceptance,  a  final  and  binding  contract 
had  been  made  between  the  bnyer  and  seller. 
But  that  question  was  not  directly  Involyed 
in  either  case.  In  Davis  y.  Morgan,  the 
owner  refused  to  accept  the  proposed  pur- 
di&aer  and  contract  wdth  Biim,  and  in  the 
PhtDizy  Oase,  after  the  exchange  of  certain 
letters  and  telegrams,  and  the  having  of 
certain  negotiations,  the  owner  of  the  stock 
involved  refused  to  sign  a  written  agreement, 
which  the  broker  prepared.  He  contended 
that  there  was  a  time  limit  wMch  had  ex- 
pired. At  any  rate,  the  present  case  is  before 
us  on  the  overruling  of  a  general  demurrer. 
It  has  not  readied  the  point  of  determining 
the  burden  o£  proof.  What  is  said  above 
is  sufficient  to  show  that  the  demurrer  was 
properly  overruled.  Further  than  this  we 
need  not  go. 

Judgment  affirmed.    All  the  Ju^jtices  con- 
cur. 


(139  Oa.  260) 

BXOHANGB   NAT.    BANK   OP   FITZGEB- 
ALD  V.  HENDEBSON. 

(Supreme  Ck>urt  of  Georgia.     Jan.  18,  1913.) 

(Spllahus  hy  the  Court.) 

Is  Bills  akd  Notes  (S  375*)— Validity— Im- 
MOBAL  Consideration —;  Bona  Fide  Pub- 

OHASBBS. 

A  promissory  note  given  for  an  illegal  and 
immoral  consideration  is  void,  and  cannot  be 
enforced,  even  in  the  hands  of  an  innocent  par> 
chaser  for  value,  before  due,  and  without  any 
notice  of  defense.  And  this  is  so  even  if  the 
consideration  of  the  note  is  in  part  legaL 

(a)  Buying  or  selling  or  offering  to  buy  or  sell 
a  vote  at  any  election  in  this  state,  or  in  any 
county  thereof,  is  both  illegal  and  immoral. 

(b)  Buying  or  selling  votes  and  political  in- 
fluence is  both  illegal  and  immoral ;  and  a  note 
liaving  as  a  basis  such  consideration,  in  whole 
or  in  part,  is  void,  and  cannot  be  enforced  in 
the  hands  of  an  innocent  purchaser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {§  971-881;  Dec.  Dig.  { 
375.*] 

2-^  Bills  and  Notes  (§  506*)  —  Immobal 
Oonsidebation  —  Evidence  —  Instruc- 
tions. 

The  court  did  not  err  in  admitting  in  evi- 
dence the  testimony  objected  to,  of  the  several 
witnesses  for  the  defendant,  under  the  facts  of 
this  case;  nor  in  refusing  to  charge  the  jury 
as  requested  in  writing  by  the  plaintiff's  coun- 
sel. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  1 1737;  Dec.  Dig.  {  506.*] 

7.  Motion  fob  New  Tbialt— Denial— Ebbob. 
There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

(Additional  SyUahus  hy  Editorial  Btaf.) 
&  Tbial  (§  260*)— Instbuctions— Bequest  to 

ChABGB— INSTBUCTIONS   GiVEN. 

A  request  to  charge  that  which  has  l)een 
already  charged  in  substance  is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  651-659 ;   Dec.  Dig.  i  260.*] 


a  Bills  and  Noias  d  106*)— Consideeatioh 

— **IiaCOBAL." 

The  term  ''immoral,"  as  applied  to  the 
consideration  of  a  note,  means  that  which  is 
contra  bonos  mores,  liaving  a  tendency  to  mis- 
chievous or  pernicious  consequences,  contrary  to 
good  morals,  hostile  to  the  welfare  of  the  gen- 
eral public,  so  that  a  note  given  for  p<^itical 
influence  and  to  buy  votes  at  an  election  for 
the  change  of  a  county  seat  was  l>oth  immoral 
and  illegaL 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  219,  225-232;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  p.  3411.] 

Error  from  Superior  Court,  Irwin  Comity; 
U.  V.  Whipple,  Judge. 

Action  by  the  Exchange  National  Bank  of 
Fitzgerald  against  J.  A.  J.  Henderson  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

li.  Kennedy,  Elkins  &  Wall,  and  Haygood 
&  Cutts,  all  of  Fitzgerald,  for  plaintiff  in 
error.  H.  J.  Qulncey,  of  Ocilla,  and  W.  H. 
Home,  of  Fitzgerald,  for  defendants  in  error. 

HIIiL,  J.  The  Exchange  National  Bank 
of  Fitzgerald  brought  suit  against  J.  A.  J. 
Henderson,  as  maker,  and  Mitchell  &  Paulk, 
as  indorsers,  upon  a  promissory  note  foV  $400. 
The  note  was  payable  to  Mitchell  &  Paulk, 
who  indorsed  it  to  the  plaintiff  for  value 
before  due.  The  note  itself  does  not  disclose 
the  consideration,  and  only  recites  that  it  is 
given  for  value  received.  At  the  appearance 
term  of  the  court,  J.  A.  J.  Henderson,  the 
maker  of  the  note,  filed  his  plea  averring  that 
the  note  was  without  consideration,  and  was 
obtained  by  fraud;  that  the  note  was  given 
for  a  certain  patent  right ;  that  the  consider- 
ation had  failed,  because  the  payees  of  the 
note  failed  and  refused  to  make  over  or  to 
transfer  to  the  defendant  the  interest  in  and 
to  the  patent  right  for  which  the  note  was 
given;  and  that  they  were  unable  to  do  so, 
for  the  reason  that  they  did  not  own  or  have 
at  the  time  of  the  execution  of  the  note  any 
such  patent  right  as  they  claimed  to  have. 
By  an  amendment  to  the  original  plea,  J.  A. 
J.  Henderson  set  up  the  defense  "that  the 
note  sued  upon  *  *  *  is  void,  and  that 
the  plaintiff  cannot  recover  thereon,  for  the 
reason  that  said  note  was  given  for  an  im- 
moral and  illegal  consideration,  to  wit,  to 
purchase  political  influence  and  votes  in  an 
election  held  in  said  county  for  the  purpose 
of  removing  the  courthouse  from  IrwinviUe 
to  Odlla,'*  and  that  the  payees  fully  under- 
stood that  the  consideration  moving  the  mak- 
er of  the  note  to  enter  into  the  contract  for 
the  purchase  of  an  interest  in  the  patent 
right  was  the  agreement  that  they  were  to 
obtain  the  political  influence  of  the  payees 
to  secure  the  removal  of  the  courthouse,  and 
that  the  purchase  of  sucAi  interest  was  a 
mere  blind  to  cover  up  such  illegal  and  im- 
moral contract,  whidi  was  the  sole  consider- 
ation for  the  giving  of  the  note  sued  on. 


*For  other  o«mi  see  same  topio  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Seriee  Ik  ReP'r  Indexet 
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Tbe  amendmeat  to  the  plea  further  averred 
that  the  transaction  was  part  of  a  general 
scheme  whereby  certain  citizens  of  OclUa,  in- 
dadlns:  the  defendant,  in  consideration  of 
the  agreement  on  the  part  of  Mitchell  & 
Panlk  to  exert  their  political  influence  in 
fayor  of  the  removal  of  the  courthouse,  gave 
notes  in  the  aggregate  sum  of  $2,500  for  the 
purchase  of  a  half  interest  in  the  patent 
rights.  There  was  much  testimony  both  for 
the  defendant  and  plaintiff.  Most  of  the  wit- 
nesses for  the  defendant  testified  that  they 
would  not  have  signed  the  notes  except  that 
they  thought  that  they  were  signing  them  in 
order  to  get  the  influence  and  votes  of  Mitch- 
ell ft  Paolk  for  the  removal  of  the  county 
site  from  Irwinville  to  Odlla.  William  Hen- 
derson, who  represented  those  interested  in 
having  the  county  site  removed  to  Ocilla,  and 
who  procured  the  notes,  stated  to  each  one 
signing  that  MltcheU  ft  Paulk  would  use  their 
influence  for  Ocilla,  and  it  was  on  this  rep- 
resentation that  the  notes  were  signed.  It 
appears  from  the  evidence  that  Mitchell  did 
use  his  influence  in  behalf  of  Ocilla;  in  fact, 
he  favored  the  removal  to  Ocilla  before  there 
was  put  in  motion  the  scheme  to  sell  the 
stock  in  the  corporation  which  was  organized 
to  manufacture  and  sell  the  patented  im- 
plement But  Paulk  did  not  vote  for,  or  use 
his  influence  for,  Ocilla.  Some  of  tbe  signers 
of  the  notes  received  certlflcates  of  stock  in 
the  corporation.  Some  of  them,  including 
the  defendant,  gave  written  recommendations 
of  the  merits  of  the  patented  implement. 
The  defendant  testifled  that  "part  of  the  con- 
sideration of  that  note  was  subscription  to 
stock  in  that  corporation,"  that  '*the  jstotck 
was  sent  to  me  inclosed  in  an  envelope,'*  but 
that  he  did  not  return  it,  as  he  did  not  know 
who  sent  it,  and  did  not  consider  the  stock 
worth  anything.  A  patent  was  duly  issued, 
and  a  charter  procured  for  the  corporation. 
The  original  payees  of  the  note,  Mitchell  ft 
Paulk,  denied  in  their  testimony  that  the 
oonsiderBtion  of  the  note  was  their  vote  and 
influence  in  behalf  of  Ocilla,  but  insisted  that 
it  was  given  for  an  interest  in  a  patented 
fertilizer  distributor,  and  for  stock  in  a  cor- 
poration to  manufacture  and  sell  the  distribu- 
tor. The*  Jury  returned  a  verdict  for  the  de- 
fendant A  motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiff  excepted. 

[1]  1.  The  main  question  to  be  determined 
in  this  case  is  whether  the  promissory  note 
sued  on  is  void  in  the  hands  of  an  innocent 
purchaser  for  value,  who  took  it  before  due 
and  without  notice  of  any  defense.  The  Olvil 
Oode,  i  4286,  declares:  *'The  bona  fide  hold- 
er for  value  of  a  bill,  draft,  or  promissory 
note,  or  other  negotiable  Instrument,  who  re- 
ceives the  same  before  it  is  due,  and  without 
notice  of  any  defect  or  defense,  shall  be  pro- 
tected from  any  defenses  set  up  by  the  mak- 
er, acceptor,  or  Indorser,  except  the  follow- 
ing: (1)  Non  est  factum.  (2)  GamUing,  or 
iimnoral  and  illegal  consideration.    (3)  Fraud 


in  its  procurem^if*  It  is  insisted  by  Uie 
defendant  that  the  real  consideration  of  the 
note  sued  on  was  the  votes  and  political  in^ 
fluence  of  the  payees  of  the  note,  Mitchell 
&  Paulk,  in  agreeing  to  thus  assist  the  de- 
fendant and  others  in  having  the  county  site 
of  Irwin  county  removed  from  Irwinville  to 
Ocilla,  where  the  defendant  lived;  that,  al- 
though the  plaintiff  claims  that  the  note  was 
given  solely  tor  an  interest  in  a  pat^t  right 
and  stock  in  a  corporation  wliich  was  to  man- 
ufacture a  fertilizer  distributor,  the  real  con- 
sideration was  the  votes  and  political  influ- 
ence of  the  payees  in  behalf  of  Ocilla;  that 
this  consideration  alone  induced  the  defend- 
ant to  sign  the  note;  and  that  such  considera- 
tion was  both  humoral  and  illegal,  and  the 
note  unenforceable  for  that  reason.  Un- 
doubtedly, if  the  note  sued  on  was  not  given 
for  the  stock  in  the  corporation,  or  for  an 
interest  in  the  patent  right,  but  was  really 
given  for  an  immoral  and  illegal  considera- 
tion, it  would  be  void  and  unenforceable,  even 
in  the  hands  of  an  innocent  purchaser.  Civil 
Code,  i  4286.  See  Rhodes  v.  Beall,  73  Qa. 
641 ;  Civil  Code,  i  4253.  If  the  real  consider- 
ation of  the  note  was  the  buying  of  votes  and 
political  influence,  for  the  purpose  of  remov- 
ing a  county  site  at  an  election  to  be  held  to 
determine  that  question,  such  a  consideration 
will  be  against  public  policy,  and  void.  1 
Page  on  Contracts,  ft  410,  and  cases  dted. 
Is  the  buying  of  political  influence  to  secure 
the  removal  of  a  county  site  immoral  and  il- 
legal? 

[9]  In  the  case  of  Jones  v.  Dannenberg 
Co.,  112  Oa.  426,  428,  37  S.  E.  729,  730  (52  L. 
R.  A.  271),  Mr.  Justice  Little  said:  "But 
the  issue  is  still  further  narrowed  to  the 
question  whether  the  averments  of  the  plea 
set  up  a  contract,  tlie  consideration  of  which 
was  both  immoral  and  UlegaL  It  will  be 
noted  that  the  statute  requires  these  two  con- 
ditions to  exist  jointly  to  let  in  the  defense. 
As  was  said  in  the  opinion  In  the  case  of 
Rhodes  v.  Beall,  78  Ga.  641,  'the  statute 
whidv  makes  such  a  contract  illegal  and  void 
must  also  make  the  same  a  crime,  or  the 
act  itself  must  be  immoral  and  contra  bo- 
nos  mores.'  An  examination  of  the  plea  dis- 
closes the  fact  that  its  averments  do  not 
designate  the  offense  for  which  the  husband 
of  the  plaintiff  in  error  was  arrested,  nor 
can  we  gather  from  it  the  nature  of  the 
crime  with  which  he  was  charged.  It  may 
have  been  a  felony,  and,  equally  as  well,  it 
may  have  been  a  misdemeanor."  And  again, 
at  page  430  of  112  Ga.,  at  page  731  of  37  S. 
E.  (52  L.  R.  A.  271) :  "So  we  think  that  if 
we  confine  the  averments  made  in  the  plea 
to  their  narrowest  limits,  and  assume,  be- 
cause it  was  not  otherwise  pleaded,  that  the 
criminal  offense  fOr  the  settlement  of  which 
it  is  averred  that  the  note  and  mortgage 
were  given  was  a  misdemeanor,  then  the 
consideration  was  an  illegal  one.  Was  it  an 
immoral  one  in  the  sense  of  the  statute? 
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One  of  the  definitions  of  Immoral'  given  in 
the  Standard  Dictionary  is  'hostile  to  the 
welfare  of  the  general  pnblic/  And  Mr. 
Bouvier  defines  immorality  to  be  *that  which 
Is  contra  bonos  mores;'  and,  in  defining  what 
contracts  are  contra  bonos  mores,  the  same 
author  says,  among  other  things  which  he 
names,  that  those  which  have  a  tendency  to 
mlschleyous  or  pernicious  consequences  are 
void  as  being  contrary  to  good  morals.*'  Is 
the  buying  of  votes  and  political  influence  a 
crime  under  our  law?  Under  the  definition 
cited  above,  selling  or  buying  votes  or  polit- 
ical influence  is  undoubtedly  contra  bonos 
mores,  but,  for  it  to  be  both  immoral  and 
illegal,  it  must  appear  that  the  act  is  also  a 
crime  under  our  law,  or  that  it  is  of  Itself 
Immoral  and  opposed  to  public  policy;  for, 
as  observed  by  Mr.  Justice  Little  in  the 
Jones  Case,  supra,  these  two  conditions  must 
exist  conjointly  to  let  in  the  defense.  We 
hold  that  the  act  of  buying  political  influence 
is  against  public  policy.  Is  it  also  illegal  un- 
der our  statute  to  buy  votes  and  political 
influence?  The  Penal  Code,  {  665,  declares: 
"If  any  person  shall  (1)  buy  or  sell,  or  of- 
fer to  buy  or  sell«  a  vote,  or  shall  be  in  any 
way  concerned  in  buying  or  selling,  or  con- 
tribute money  or  any  other  thing  of  value 
for  the  purpose  of  buying  a  vote  at  any  elec- 
tion in  this  state,  or  in  any  county  thereof; 

♦  •    •    he  shall  be  guilty  of  a  misdemeanor. 

•  •  •  The  hiring  of  workers  qualified  to 
vote  in  said  election  or  primary  before  or  on 
the  day  of  election,  for  the  purpose  of  can- 
vassing for  or  influencing  votes  in  behalf  of 
any  candidate,  or  the  being  hired  for  said 
purpose,  is  a  misdemeanor."  Under  the  aver- 
ments of  defendant's  plea,  the  note  sued 
upon  "is  void,"  and  "the  plaintiff  cannot  re- 
cover thereon,  for  the  reason  that  said  note 
was  ^ven  for  an  immoral  and  illegal  con- 
sideration, to  wit,  to  purchase  political  in- 
fluence and  votes  in  an  election  held  in  said 
county  for  the  purpose  of  removing  the 
courthouse  from  Irwlnville  to  Ocllla."  There 
was  evidence  tending  to  show  that  4uch  was 
the  consideration  of  the  note  sued  on,  and 
the  jury  under  the  evidence  was  authorized 
to  flnd  such  to  be  the  case.  The  evidence 
showed  that  W.  A.  Mitchell  and  J.  B.  D. 
Paulk  were  partners,  owning  a  certain  int- 
ent right  to  a  fertilizer  distributor,  and  were 
without  funds  with  which  to  promote  it. 
They  endeavored  to  interest  certain  citizens 
of  Ocllla  in  the  patent,  including  the  maker 
of  the  note,  and  to  sell  them  a  half  interest 
in  it,  and  also  stock  in  the  corporation  creat- 
ed to  promote  the  enterprise.  The  defend- 
ant and  other  Ocllla  citizens  were  also  inter- 
ested in  the  campaign  then  pending  to  have 
the  county  site  of  Irwin  county  removed 
from  Irwlnville  to  Ocllla.  Various  conver- 
sations were  had  between  the  citizens  of 
Ocllla,  including  the  defendant,  and  one  or 
both  members  of  the  firm  of  Mitchell  & 
Paulk,  which  tended  to  show  an  agreement 


that,  if  Mitchell  ft  Paulk  would  vote  for  and 
use  their  political  influence  in  favor  of  Ocll- 
la, the  defendant  and  the  other  citizens  of 
Ocllla  associated  with  him  in  endeavoring  to 
have  the  county  site  removed  would  take 
stock  in  the  corporation  to  promote  the  pat- 
ent right  The  evidence  for  the  defendant 
tended  to  show  that  Mitchell  promised  to 
vote  and  use  his  influence  for  Ocilla,  and 
that  his  partner,  Paulk,  would  do  the  same. 
Paulk  did  not  vote  for  or  use  his  influence 
for  Ocllla,  and  Mitchell  &  Paulk  both  denied 
selling  or  offering  to  sell  their  vote  or  in- 
fluence for  Ocilla.  J.  A.  J.  Henderson  tes- 
tlfled  in  part  as  follows :  **There  was  a  con- 
versation between  Mr.  Mitchell  and  myself, 
in  which  he  told  me,  if  we  would  get  up  this 
subscription  for  the  stock  for  his  patent 
right,  we  would  have  the  following  of  him 
and  Mr.  Paulk ;  and  he  connected  Mr.  Young 
with  it.  He  said  that  we  would  secure  that 
district  over  there  that  they  lived  in,  secure 
their  influence  and  get  that  district.  I 
thought  that  was  a  fair  and  square  under- 
standing as  I  ever  had  [v^th]  anybody  in  my 
life.  I  was  anxious  about  the  courthouse 
removal  question,  and  they  were  rather 
against  us  in  a  political  way,  and,  when  you 
all  got  it  up,  we  did  it  for  the  purpose  of  se- 
curing that  influence.  That  was  my  under- 
standing. ♦  •  •  The  only  thing  that  mov- 
ed me  to  give  the  note  was  to  get  that  polit- 
ical influence.  That  was  the  agreement  with 
Mr.  MitchelL  I  remember  one  conversation 
with  Mr.  Paulk  in  Ocilla  before  the  election ; 
and  I  think  the  words  he  used  were :  'Well, 
if  you  take  this  stock  here  in  Ocilla,  the  in- 
terest in  our  patent  right,  it  is  going  to 
change  my  feelings  towards  you.  I  see  you 
are 'all  interested  in  me,  and  I  will  be  more 
so  towards  Ocilla.'  Our  political  feelings 
had  always  been  bad;  that  is  the  conversa- 
tion in  substance  that  we  had.  •  •  •  Be- 
fore the  notes  were  signed,  I  had  an  agree- 
ment with  Mr.  Mitchell,  whereby  he  was  to 
use  his  influence  in  the  election.  As  near  as 
I  can  give  It  to  you,  it  was  that  if  we  would 
get  up  this  subscription,  take  half  interest  in 
this  patent  right,  Paulk  and  his  influence 
would  be  with  us  in  this  courthouse  fight; 
and,  after  it  was  over,  Mr.  Mitchell  told  me 
that  he  was  never  so  surprised  in  his  life  as 
he  was  when  John  Paulk  didn't  do  It.  I 
think  Mr.  Mitchell  did  use  his  influence  for 
us.  The  substance  was  that  if  we  went  Into 
this  company  and  carried  out  that  plan  and 
got  these  notes,  Paulk's  influence  would  be 
for  us."  R.  Li.  Henderson,  a  witness  for  the 
defendant,  and  who  was  defendant  in  an- 
other suit  on  a  similar  note  given  by  him  to 
fiiitchell  &  Paulk,  testifled:  "What  I  gave 
the  note  for  was  the  influence  of  Mr.  Mitch- 
ell and  Mr.  Paulk  to  help  us  remove  the 
courthouse  to  Ocilla.  That  was  what  I 
would  consider  the  consideration.  The  n^o- 
tiatlons  were  carried  on  by  my  brother,  Wil- 
liam Henderson.    He  represented  to  me  that 
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It  would  secare  the  iBfluence  of  Mr.  Mitchell 
and  Mr.  Paulk,"  William  Henderson,  a  wit- 
ness for  the  defendant,  and  also  a  defendant 
in  his  own  ease,  testified  in  part  as  follows : 
•'I  know  W.  A.  Mitchell  and  J.  B.  D.  Paulk 
Along  in  May,  1907,  at  the  time  these  dis- 
tribator  notes  were  given,  there  was  a  polit- 
ical campaign  going  on  here  in  Irwin  county 
about  removing  the  courthouse  from  Ir- 
wlnville  to  OciUa.  I  was  considerably  inter- 
ested in  that  campaign,  and  thought  of  noth- 
ing else  about  that  tima  I  was  in  favor  of 
bringing  the  courthouse  here.  J.  B.  D. 
PauIlL  had  i>olitical  influence,  and  had  al- 
ways been  strong,  politically,  hera  I  know 
what  his  attitude  was  about  the  courthouse 
remoyal  question.  I  didn't  hear  him  ex- 
press himself,  but  it  seemed  to  me  like  he 
ought  to  have  been  In  OciUa.  I  discussed 
this  matter  with  W.  A.  Mitchell  a  number 
of  times  and  with  Paulk  one  time.  1  told 
Mitch^l  that  there  was  a  little  politics  in 
this  tiling  if  nothing  else,  and  more  politics 
than  anything  else;  and  if  he  could  carry 
J.  B.  D.  Paulk  and  Joe  Young,  and  he  told 
me  that  Joe's  wife  was  already  for  Ocilla, 
that  Joe  would  do  anything  in  the  world  for 
him,  and  they  would  help  us  in  this  election. 
I  asked  him  over  again  about  Paulk,  if  he 
would  help  us;  and  he  said,  yes,  he  would 
if  we  the  people  of  Ocilla  got  up  this,  and 
I  told  bim  I  could  get  it  right  away  if  they 
wonld  promise  to  do  that.  He  didn't  say 
just  that  if  the  people  of  Ocilla  would  get  up 
this  money  for  this  interest,  but  that  was 
what  we  were  talking  about,  and  what  we 
were  leading  to.  Mr.  Mitchell  was  wanting  to 
get  stock  for  this  patent  right,  and  I  was 
wanting  him  to  promise  to  help  us  in  the 
oourthonse  election,  and  told  him,  if  he 
would  do  it,  I  could  get  it  up  right  off,  and 
he  "was  perfectly  willing  himself.  I  asked 
him  if  Mr.  Paulk  would  favor  Ocilla  if  these 
notes  were  signed  up,  and  he  said  he  would ; 
anci  1  told  him,  *I  can  go  and  get  it  up  in 
two  hours.' *•  Other  witnesses  for  the  de- 
fendant testifled  substantially  to  the  same 
effect  as  those  above  quoted. 

One  cannot  read  the  testimony  In  this 
catse,  and  not  be  impressed  with  the  idea 
tliat  It  was  understood  between  one  of  the 
partners  (Mitchell)  and  the  defendant,  J.  A. 
J.  Henderson,  and  the  other  witnesses  who 
testified  that  "the  consideration  causing  me 
to  sign  this  note  and  indorse  the  others  was 
the  agreement  I  had  with  Mitchell  for  his 
and  Panlk*s  Influence  in  the  election,"  that 
the  citizens  of  Ocilla  were  to  get  the  votes 
and  influence  of  the  flrm  of  Mitchell  and 
Panlfc  for  Ocilla,  in  consideration  for  the 
notes.  If  Mitchell,  a  member  of  the  firm  of 
Mitchell  ft  Paulk,  agreed  to  sell,  in  connec- 
tion with  a  firm  transaction,  the  votes  and 
inflnence  of  the  firm,  such  agreement  would 
taint  the  whole  transaction,  and  his  copart- 
ner would  be  affected.  A  contract  based 
npon  such  a  consideration  would  not  only 


be  Immoral  and  against  public  policy,  but 
would  be  illegal  as  well.  It  would  be  both 
Illegal  and  immoral.  Such  a  contract  cannot 
be  enforced  under  our  law.  The  Legislature 
of  the  state,  by  the  statute  quoted  from 
above,  has  wisely  endeavored  to  throw 
around  our  elections  every  safeguard  to  pre- 
vent corrupt  practices  at  and  preceding  elec- 
tions held  in  this  state,  and  makes  the  buy- 
ing or  selling  or  offering  to  buy  or  sell  votes 
at  any  election  a  misdemeanor. 

Under  section  665  of  the  Penal  Code,  su- 
pra, it  is  Illegal  to  sell  or  offer  to  sell  votes 
'*at  any  election  in  this  state."  If,  therefore, 
the  consideration  of  the  note  sued  on  was  in 
payment  or  part  payment  for  the  political 
influence  and  votes  of  Mitchell  and  Paulk, 
even  though  a  part  of  the  consideration  was 
an  interest  in  a  patent  right,  or  stock  In  a 
corporation  to  promote  the  patent  right,  still 
the  plaintiff  would  not  be  entitled  to  recover 
on  the  notes  as  against  the  defendant,  if  the 
real  consideration  was  based  upon  the  pur- 
chasing of  the  votes  and  political  Influence 
of  the  payees  In  favor  of  Ocilla.  The  Jury 
has  found,  in  effect,  that  such  was  the  con- 
sideration of  the  notes  sued  on,  and  we  think 
there  was  sufficient  evidence  to  support  their 
verdict 

[2]  2.  The  flrst,  second,  third,  and  fourth 
grounds  of  the  motion  for  a  new  trial  raised 
substantially  the  same  question.  Evidence 
was  admitted  by  the  court,  over  objection, 
which  tended  to  show  that  the  Inducement 
to  the  defendant  to  sign  the  note  sued  on, 
and  to  others  who  were  parties  to  the  scheme 
and  who  signed  similar  notes,  was  the  votes 
and  political  influence  of  the  payees  Mitchell 
>Se  Paulk  in  helping  to  remove  the  county  site 
from  IrwinviUe  to  Ocilla,  where  the  defend- 
ant and  the  others  who  signed  similar  notes 
resided.  It  Is  insisted  that  the  evidence  ob- 
jected to  was  irrelevant,  and  that  that  which 
referred  to  the  inducement  offered  to  others 
to  sign  similar  notes  was  as  to  a  matter  be- 
tween other  parties.  Under  the  ruling  made 
in  the  flrst  division  of  this  opinion,  it  fol- 
lows that  evidence  which  tended  to  show 
that  the  consideration  of  the  note  sued  on 
was  the  votes  and  political  Influence  of  the 
payees  of  the  note  in  favor  of  Ocilla  was 
admissible  for  that  purpose.  It  is  difficult  to 
prove  an  express  consideration  of  the  kind 
alleged.  No  one  would  readily  admit  that  he 
was  buying  or  selling  a  vote.  As  one  wit- 
ness expressed  It,  ''it  was  a  pretty  ticklish 
thing  coming  out  that  way  with  a  man  like 
him,  to  what  looked  like  buying  him,  and  I 
wanted  to  go  as  far  as  I  could."  Slight  cir- 
cumstances, therefore,  might  shed  great  light 
on  such  a  transaction ;  and,  where  there  was 
a  general  scheme  to  promote  a  patent  right, 
on  one  side,  and  a  general  scheme  to  have 
a  county  site  removed,  on  the  other  side,  con- 
versations between  the  parties  to  the  gener- 
al schemes  which  tended  to  show  what  the 
real  consideration  of  the  notes  sued  on  was 
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were  admissible  for  that  purpose.  Nor  can  it 
be  said,  under  the  fticts  of  this  case,  that 
the  evidence  of  some  of  the  witnesses  is  ad- 
missible as  being  res  inter  alios  acta,  be- 
cause they  were  not  parties  to  the  present 
suit 

[3]  3.  The  fifth  ground  of  the  motion  as- 
signs error  because  the  court  admitted  in  eyi- 
dence,  over  objection,  the  testimony  of  the 
defendant's  witness,  R.  L,  Henderson,  as 
follows:  'In  a  conversation  after  the  court- 
house election  I  stated  to  Mr.  Mitchell  that 
was  the  consideration  of  my  note,  and  the 
reason  I  went  into  the  tiling  was  to  help  out 
in  the  removal  of  the  courthouse  by  Mr. 
Faulk's  influence,  and  he,  Mr.  Mitchell,  stat- 
ed that  he  regretted  very  much  that  J.  B.  D. 
Paulk  did  not  help  us  to  remove  the  court- 
house." The  objection  was  that  this  con- 
versation occurred  after  the  transaction,  and 
was  merely  hearsay,  and  not  binding  on  the 
parties.  This  evidence  was  admissible  as 
being  in  the  nature  of  an  admission. 

[4]  4.  The  court  allowed  H.  B.  Sutton,  one 
of  the  defendant's  witnesses,  to  testis,  over 
objections  of  the  plaintiff,  as  follows:  **I  had 
a  conversation  with  W.  A.  Mitchell  during 
the  courthouse  campaign  in  1907  about  the 
subscription  to  certain  stock  or  buying  half 
interest  in  a  patent  right  for  a  guano  dis- 
tributor, and  he  was  trying  to  get  me  to  sub- 
scribe, and  we  were  talking  about  the  politi- 
cal situation  about  removing  the  courthouse; 
and  I  told  him  I  was  very  sorry  that  J.  B.  D. 
Paulk  wasn't  with  us,  and  he  told  me  that 
all  OciUa  would  have  to  do  would  be  to  buy 
this  stock,  and  Paulk  would  come  in  all 
right  I  don't  rememlber  whether  I  ever  told 
this  conversation  to  William  Henderson  or 
any  other  parties  here  in  Ocilla  or  not"  It 
is  insisted  that  this  conversation  was  not 
had  with  any  of  the  parties  to  this  suit,  or 
tliat  it  had  ever  been  communicated  to  either 
of  them,  so  that  they  could  have  contracted 
on  the  faith  of  it  We  think  the  evidence 
was  properly  admitted,  for  the  reason  given 
in  the  second  division  of  this  opinion. 

[6]  5.  Error  is  assigned  on  the  refusal  of 
the  court  to  charge  the  Jury,  as  requested  in 
writing  by  plaintiff's  counsel  before  the  be- 
ginning of  the  charge  of  the  court,  as  fol- 
lows: "If  you  find  from  the  evidence  that 
any  member  of  the  firm  of  l^tchell  & 
Paulk  agreed  that  if  the  defendant  and  other 
persons  named  in  the  defendant's  answer 
would  become  interested,  either  by  going  into 
a  corporation  or  otherwise,  in  a  patent  right 
of  a  manure  distributor,  and  giving  their 
notes  for  their  respective  shares  or  interest 
therein,  then  Mitchell  and  Paulk,  or  either 
of  them,  would  use  their  influence  in  favor 
of  Ocilla  in  the  county  site  removal  contest, 
but  if  you  further  believe  that  there  was  no 


agreement  whereby  Mitchell  and  Paulk,  or 
either  of  th^n  was  to  sell  his  vote,  and  no 
agreement  whereby  either  of  said  parties 
was  to  buy  any  other  person's  vote,  or  to 
corruptly  influence  any  voter,  then  I  charge 
you  that  such  agreement  would  not  render 
the  consideration  of  the  note  illegal  and  im- 
moral, and,  under  sudi  circumstances,  you 
should  flnd  a  verdict  in  favor  of  the  plain- 
tiffs.** Under  the  facts  of  this  case,  this  re^ 
fusal  to  charge  was  not  error. 

[6]  6.  The  plaintiff  requested  the  court  in 
writing  to  charge  the  jury  as  follows:  "A 
mere  agreement  to  use  one's  influence  in  fa- 
vor of  one  side  in  a  public  issue,  without 
agreeing  to  s^l  one's  vote  or  corrupt  any 
other  voter,  is  neither  illegal  nor  immoral; 
and,  in  order  to  defeat  a  recovery  by  an  in- 
nocent holder  of  a  negotiatxle  note,  it  would 
have  to  appear  that  the  consideration  of  the 
note  was  both  immoral  and  illegal."  E^rror 
is  assigned  on  the  refusal  to  so  charge.  This 
request  to  charge  was  not  an  accurate  state- 
ment of  the  law  applicable  to  the  real  is- 
sues of  this  case,  and  the  court  did  not  err 
in  declining  to  so  instruct  the  jury. 

[8]  7.  A  request  to  charge  that  which  had 
already  been  "diarged  in  substance"  was 
properly  denied,  and  the  refusal  to  "charge 
the  same  just  as  requested"  by  counsel  for 
the  plaintiff  will  not  require  a  new  triaL 

[7]  8.  The  court  did  not  err  in  overruling 
the  motion  for  a  new  triaL 

Judgment  affirmed.  All  the  Justices  con- 
cur* 

(138  Ga.  278) 
BOME  INS.  GO.  V.  MILES  et  aL 
(Supreme  Court  of  Georgia.     Jan.  18,  1013.) 

(8ifllabu9  hy  the  Court.) 
Abuse  or  Discbstion— Appointmxnt  or  Bx* 

CKIVEB8. 

Under  the  pleadings  and  evidence,  there 
waa  no  abuse  of  discredon  in  appointing  re- 
ceivers in  this  case.  No  specific  exception  ia 
taken  to  any  of  the  powers  conferred  upon  the 
receiver,  and  no  ruling  is  made  in  regard 
thereto^ 

Error  Arom  Superior  Court,  Floyd  County  ; 
J.  W.  Maddox,  Judge. 

Action  by  John  M.  Miles  and  others 
against  the  Rome  Insurance  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed. 

Dean  &  Dean  and  J.  M.  Hunt,  all  of  Rome, 
for  plaintiff  in  error.  M.  B.  Eubanks,  Cope- 
land,  Hamilton  &  Hutchena,  Ldpscomb,  Will- 
Ingham  &  Wright,  and  Maddoz  &  Doyal,  all 
of  Rome,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  AH 
the  Justices  concur. 
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(13S  Ga.  S74) 

LEONARD  ▼.  AMERICAN  LIFE  &  AN- 

NUITT  CO. 

(Snpreme  Coart  of  Georgia.     Jan.  18,  1913.) 

(8yttahu9  hff  the  Court,) 
L  Inbubance   (J  138*)  —  Regulation  —  Dis- 

CBIMINATORY  POLICY. 

A  mutual  life  insurance  company  prepared 
a  form  of  contract  for  sale  by  its  agent  to  cer- 
tain persons  talcing  insurance,  which  named 
the  insured  as  **local  inspector,"  and  stated  that 
he  agreed,  upon  written  request,  to  furnish  in- 
formation on  certain  subjects,  which  be  might 
be  able  to  obtain  without  expense  to  himself. 
It  recited  that,  in  consideration  thereof,  the 
company  agreed  to  create  a  fund  equal  to  $1.25 
for  each  S1,000  of  insurance  in  force  in  Geor* 
gia,  and  also  25  cents  for  each  $1*000  of  insur- 
ance in  force  in  the  United  States,  Georgia  ex- 
cepted, which  should  be  written  in  each  and 
eTeiy  year  for  10  years  after  the  Ist  day  of 
Septenxber,  1911,  and  all  renewals  thereof  for 
20  years  succeeding  that  date.  The  total  fund 
was  to  be  divided  Into  1,000  equal  shares,  and 
each  ^local  inspector^'  who  should  pay  to  the 
company  the  annual  premium  on  $5,000  of  in- 
surance and  perform  the  other  duties  required 
br  the  contract  would  be  entitled  to  one  share 
therein.  Until  contracts  to  the  number  of  1,000 
should  be  sold,  the  amount  to  be  paid  to  each 
share  would  be  proportioned  to  the  number 
issued.  Held,  that  this  was  a  special  discrim- 
inatory contract,  prohibited  by  the  twentieth 
section  of  the  act  of  August  19, 1912  (Acts  1912, 
p.  129). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
(kau  -Dig,  H  246-249;   Dea  Dig.  f  138.*] 

2.  CONSTITDTIONAL  Law  <|  296*)— Ditb  Pbo- 
CE88    or    Law— DiBOBIHINATINO    INBUBANGB 

.  Contracts. 

The  prohiUtion  contained  in  the  act  men- 
tioned against  the  selling  or  offering  for  sale  of 
special  contracts,  or  any  other  form  of  policy  or 
contract  whereby  any  discrimination  is  allowed 
to  anv  particular  person,  is  not,  as  a  whole, 
Tiolative  of  the  clause  contained  in  tihe  state 
Constitution,  or  that  in  the  fourteenth  amend- 
ment of  the  federal  Constitution,  which  declares 
that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 

(a)  This  is  true  although,  prior  to  the  pas- 
sage of  the  act,  an  insurance  company  may  have 
appointed  an  agent  in  a  certain  territory  for 
a  period  of  two  years,  with  authority  to  canvass 
for  insnrance  and  to  secure  and  tender  to  the 
company  sndi  spedid  contracts. 

[E(d.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Cent  Dif .  §1  825-829,  83^-888, 
840-^46;   Vec  Dig.  {  296.<] 

8.  Statutes  (U  74,  75,  76^Spkoial  Imqib- 

LATION— UNIFOBMITT  OF  OpBBATION. 

The  twentieth  section  of  the  act  of  1912 
(Acts  1912,  p.  120)  is  not  unconstitutional  as 
being  violative  of  the  clause  of  the  Oonstitntion 
of  the  state  which  declares  that  laws  of  a  gen- 
eral nature  shall  have  uniform  operation 
tiuoughout  the  state,  and  no  special  law  shall 
be  enacted  in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law;  and 
that  no  general  law  affecting  private  rights 
shall  be  varied  in  any  particular  case  by  spe- 
cial legislation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §|  76,  77,  77%-78% ;  Dec  Dig.  §( 
74,  75,  76.*] 

4.  CoKSTiTtrnoNAii  Law  (§  82*)  —  Reoui^- 
tion  of  Insurance- Natubb  of  Contbact— 
pBOTEcnow  to  Pebson  and  Property. 
The  section  of  the  act  mentioned  is  not  in- 
valid  on  the  ground   that  it  contravenes  the 
clause  of  the  Constitution  of  the  state  which 


declares  that  protection  to  person  and  property 
is  the  paramount  duty  of  government,  and 
shall  be  impartial  and  complete. 

[E3d.  Note.~For  other  cases,  see  Constitu- 
tional Law,  Cent  IMg.  fi  149;   Dec.  Dig.  §  82.*] 

5.  Constitutional  Law   (|  240*)  —  Equal 
Protection  of  Laws. 

After  the  twentieth  section  of  the  act 
(Acts  1912,  p.  129)  had  prohibited  contracting 
lor  rebates  and  the  sale  or  oftering  for  sale  of 
special  discriminatory  insurance  contracts,  a 
clause  which  declared  that,  until  January  1, 
1915,  "the  provisions  of  this  section  shall  not 
apply  to  any  life  insurance  company  now  in 
process  of  formation  under  commission  from  the 
secretary  of  State,  which  will  do  a  nonpartici- 
pating  business  only,''  was  an  arbitrary  dis- 
crimination in  favor  of  the  company  or  com- 
panies thus  sought  to  be  temporarily  exempted, 
and  was  violative  of  the  clause  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  which  declares  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  M  6^>  692,  693,  697- 
699;    Dec.  Dig.  fi  240.*] 

6.  Statutbs   (I  64*)— Partial  iNVALiDmr— 
Effect. 

The  unconstitutional  and  invalid  provision 
is  not  so  essential  and  inseparable  a  part  of  the 
general  legislative  purpose  that  the  entire 
twentieth  section  of  the  act  (Acte  1912,  p.  129) 
must  fall  within  it  But  such  clause  can  be 
stricken  from  the  section,  and  the  remainder 
be  left  to  stand. 

[Ed.  Note.— BV)r  other  cases,  see  Statutes, 
Cent  Dig.  SS  6^-66^  195;   Dec.  Dig.  fi  64.*] 

7.  Injunction  (§  57*>— Breach  of  Illcgal 
Oontraot. 

There  was  no  error  in  refusing  the  injunc- 
tion prayed,  on  any  of  the  grounds  on  which 
it  was  sought 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §{  111-118,  180;   Dec  Dig.  §  57.*] 

Efrror  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Petition  by  F.  W.  Leonard  against  the 
American  life  &  Annuity  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Payne  &  Jones,  of  Atlanta,  for  plaintiff  in 
error.  Smith  &  Hastings,  of  Atlanta  (Walter 
McElreath,  of  Atlanta,  on  behalf  of  Atlan- 
tic States  life  Ins.  Co.),  for  defendant  in 
error. 

LUMPKIN,  J.  F.  W.  Leonard  filed  Ills 
equitable  petition  against  the  American  Life 
&  Annuity  Company,  seeking  to  enjoin  the 
defendant  "from  breaching"  its  contract  with 
him,  and  refusing  to  accept  applications  for 
certain  special  insnrance  contracts  of  the 
character  described  in  the  first  division  of 
the  opinion.  He  alleged  that  the  damages 
would  be  irreparable.  No  point  was  made 
as  to  the  necessity  for  equitable  relief,  but 
the  case  was  made  to  turn  on  two  questions: 
(1)  Did  the  contract  which  plaintiff  claim- 
ed the  right  to  sell  fall  within  the  prohibi- 
tion contained  iu  the  twentieth  section  of 
the  act  of  August  19,  1912  (Acts  1912,  pp. 
119,  129)?  (2)  If  so,  is  that  section  unconsti- 
tutional on  any  of  the  grounds  of  attack 


•Tor  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Sertee  ft  Rep'r  IndexM 
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made  upon  it,  and  which  will  be  found  in 
the  opinion?  The  presiding  Judge  refused  an 
injunction,  and  the  plaintiff  excepted. 

[1]  1.  The  twentieth  section  of  the  act  of  Au- 
gust 19,  1912  (Acts  1912,  pp.  119,  129),  reg- 
ulating insurance,  prohibits  contracting  for 
rebates  of  premiums  and  the  sale  of  "any 
special  contract,  board  contract,  or  any  oth- 
er form  of  policy  or  contract  whereby  any 
discrimination  in  any  form  or  character  is 
allowed  to  any  particular  person  or  persons; 
provided,  however,  that  until  the  first  day 
of  January,  1915,  the  provisions  of  this  sec- 
tion shall  not  apply  to  any  life  insurance 
company  now  in  the  process  of  formation  un- 
der commission  from  the  Secretary  of  State, 
which  will  do  a  nonparticipating  business 
only."  The  contract  which  the  plaintiff  con- 
tends that  he  has  a  right  to  sell  clearly 
falls  within  this  prohibition.  By  its  terms  a 
fund  is  to  be  provided  for  the  benefit  of  the 
holders  of  contracts  of  this  character,  which 
is  not  for  the  benefit  of  other  policy  hold- 
ers in  this  company.  It  makes  a  discrimi- 
nation. Nominally  the  policy  holder  who 
takes  this  special  contract  Is  called  a  "local 
inspector,"  and  it  is  recited  that  he  agrees 
to  furnish  to  the  company  certain  informa- 
tion and  suggestions,  on  written  request 
But  he  receives  the  benefit  of  a  division  of 
the  fund  provided,  regardless  of  whether  he 
renders  any  service  or  not,  and  irrespective 
of  the  extent  thereof.  The  plaintiff  does  not 
claim  that  the  company  came  under  the  ex- 
emption contained  in  that  section. 

[2]  2.  The  twentieth  section  of  the  act  of  1912 
is  attacked  as  unconstitutional  on  several 
grounds.  It  is  argued  that  the  plaintiff  had 
a  contract  with  the  defendant  to  act  as  its 
agent  for  a  term  of  two  years,  and  was  au- 
thorized to  sell  these  special  contracts,  and 
that  the  act  was  violative  of  the  clauses  of 
the  state  and  federal  Constitutions  which 
declare  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  pro- 
cess of  law.  It  was  not  alleged  that  the 
contract  between  the  plaintiff  and  the  com- 
pany expressly  provided  that  he  should  have 
the  right  to  sell  these  contracts.  But  wheth- 
er it  did  or  not,  this  contention  as  to  the  en- 
tire section  is  unsound.  If  it  were  other- 
wise, the  police  power  of  the  state  could  be 
practically  destroyed  by  the  simple  device  of 
making  a  contract  to  do  a  certain  thing  while 
a  bill  was  on  its  passage,  the  purpose  of 
which  was  to  prohibit  the  doing  of  such 
thing.  Regulation  of  insurance  business  is 
unquestionably  within  the  power  of  the  Leg- 
islature. Atlantic  Coast  Line  K  Co.  v.  State, 
135  Ga.  545,  69  S.  E.  725,  32  L.  R.  A.  (N.  S.) 
20;  Washington  v.  Atlantic  Coast  Line  R. 
Co.,  136  Ga.  638,  71  S.  E.  1066,  38  L.  R.  A. 
(N.  S.)  867 ;  State  v.  W.  &  A.  R.  Co.,  13a  Ga. 
835,  76  S.  E.  577 ;  L.  &  N.  R.  Co.  v.  Mottley, 
219  U.  S.  467,  31  Sup.  Ct  265,  55  L,  Ed.  297, 
34  L.  R.  A.  (N.  S.)  671;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  557,  19  Sup.  Ct  281,  43 
L.  Ed.  552 :  Chicago  Life  Ins.  Co.  ▼•  Needles, 


113   U.  S.  574,   5  Sup.   Ct  681,  28  Lu  Ed. 

1084. 

[3]  3.  The  section  of  the  act  under  consid- 
eration is  further  attacked  on  the  ground 
that  it  violates  the  clause  of  the  state  Consti- 
tution  which  declares  that  laws  of  a  general 
nature  shall  have  uniform  operation  through- 
out the  state,  and  no  spedal  law  shaU  be  en- 
acted in  any  case  for  which  provisicm  has 
been  made  by  an  exiating  general  law;  and 
that  no  general  law  affecting  private  rights 
shall  be  varied  in  any  particular  case  by 
special  legislation.  Olvil  Code,  f  6391.  The 
act  l8  not  subject  to  this  objection.  It  is 
not  a  case  of  a  pre-existing  general  law 
sought  to  be  varied  by  a  special  law.  All  of 
the  provisions  are  in  the  same  act  Wheth- 
er they  are  subject  to  attack  on  the  ground 
that  they  seek  to  make  an  arbitrary  discrim- 
ination is  another  question. 

[4]  4.  There  is  also  no  merit  in  the  con- 
tention that  the  section  of  the  act  violates 
the  provision  of  the  state  Constitution  which 
declares  that  protection  to  person  and  prop- 
erty la  the  paramount  duty  of  government 
and  shall  be  impartial  and  complete.  Civil 
Code,  S  6359. 

[6]  5.  The  twentieth  section  of  the  act  is 
still  further  attacked  on  the  ground  that 
it  declares  that  until  January  1,  1915,  its 
provisions  "shall  not  apply  to  any  life  insur- 
ance company  now  in  the  process  of  forma- 
tion under  commission  from  the  Secretary  of 
State,  which  will  do  a  nonparticipating  busi- 
ness only."  It  Is  argued  that  this  clause 
constitutes  discriminatory  class  legislation, 
and  violates  the  provision  of  the  fourteenth 
amendment  of  the  Constitution  of  the  Unit- 
ed States,  which  declares  that  no  state  shall 
deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws,  aud  that 
this  renders  the  entire  section  void.  The 
Legislature  has  power  to  make  reasonable 
classifications  of  subjects  of  legislation,  and 
to  deal  with  such  classes  separately.  But 
it  has  no  power  to  make  arbitrary  dfscrimi- 
nations  in  favor  of  certain  persons  or  cor- 
porations as  against  others  in  like  circum- 
stances. Barbler  v.  Connolly,  113  U.  S.  27,  5 
Sup.  Ct  357,  28  L.  Ed.  923;  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  560,  22 
Sup.  Ct  431,  439  (46  L.  Ed.  679).  The  Su- 
preme Court  of  the  United  States  has  said 
that  classification  "must  always  rest  upon 
some  difference  which  bears  a  reasonable 
and  Just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed,  and  can 
never  be  made  arbitrarily  and  without  such 
basis,"  and  that  "arbitrary  selection  can  nev- 
er be  Justified  by  calling  it  classification. 
The  equal  protection  demanded  by  the  four- 
teenth amendment  forbids  this."  Gulf,  Colo- 
rado &  Santa  P6  By.  v.  Ellis,  165  U.  S.  150, 
155,  160,  165,  17  Sup.  Ct  255,  41  L.  H(L  666. 
Is  the  exemption  here  sought  to  be  grant- 
ed a  legitimate  classification  or  an  arbitrary 
discrimination?  It  does  not  put  in  one  class 
companies    which    will   do   a   participatin4 
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business  and  In  another  companies  which 
win  do  a  nonpartlclpatlng  business,  and 
treat  the  members  of  each  class  alike.  But, 
baring  thus  divided  companies  according  to 
the  character  of  the  business  to  be  done  by 
them,  It  takes  the  class  of  companies  which 
wUI  do  a  nonpartlclpatlng  business  and  seeks 
to  relieTe  certain  members  of  that  class  for 
a  time  from  the  operation  of  a  prohibition 
which  had  already  been  made,  covering  the 
whole  class.  Do  they  form  a  legitimate  sub- 
class? On  what  basis?  It  Is  not  that  in 
their  organization  or  character  they  will 
differ  In  any  material  respect  from  other 
compfinles  doing  a  nonpartlclpatlng  business, 
nor  that  the  business  to  be  done  by  them 
will  be  different  from  that  done  by  others  of 
like  nature,  but  the  discrimination  rests  sole- 
ly on  the  ground  that,  at  the  time  when  the 
act  became  a  law,  they  were  In  process  of 
formation.  The  great  beneficial  purposes  of 
the  act  were  In  the  direction  of  uniformity 
of  operation  under  like  circumstances  and 
protection  of  policy  holders  and  the  public 
against  harmful  practices.  One  of  the  things 
whldi  was  declared  to  be  wrong  and  prohib- 
ited was  contracting  to  give  rebates.  An- 
other was  the  offering  or  selling  of  these 
special  contracts  providing  for  advantages 
and  discriminations  in  favor  of  some  of 
those  insured  against  others.  How  will  this 
be  any  less  an  evil  If  Indulged  in  by  a  com- 
pany which  was  in  process  of  formation  on 
August  19,  1912,  the  date  when  the  act  was 
approved?  If  a  company  completed  its  for- 
mation a  day  before  the  act  was  passed,  the 
contracting  for  rebates  and  the  selling  of 
these  special  contracts  by  It  would  be  pro- 
hibited. If  a  company  began  Its  formation 
on  the  day  after  the  act  was  passed,  such 
rebates  and  sales  would  be  forbidden.  But 
If  it  was  in  process  of  formation  on  that 
day.  It  could  for  two  years  indulge  In  con- 
tracting for  rebates  and  discriminations  for- 
bidden to  others  doing  exactly  the  same 
class  of  business  and  desiring  to  sell  the 
same  sort  of  contracts. 

It  was  suggested  that  companies  then  in 
process  of  formation  may  be  presumed  to 
have  been  organized  with  a  view  to  the  ex- 
isting law,  and  to  have  planned  their  financ- 
es accordingly.  But  is  this  any  the  less  true 
of  companies  organized  before  the  act?  On 
the  contrary,  they  completed  their  organiza- 
tion and  began  business  without  notice  of 
any  probable  change  In  the  law,  while  a 
company  which  had  not  completed  its  for- 
mation when  the  law  was  on  its  passage  and 
when  it  was  enacted,  before  entering  the 
field  of  active  insurance  business,  had  notice 
and  an  opportunity  to  adjust  itself  to  the 
law.  If  there  were  any  difference  in  the 
status  of  the  two  in  this  respect,  It  would 
not  be  in  favor  of  the  beneficiaries  of  the 
proviso.  In  fact,  there  Is  no  real  classifica- 
tion at  all,  but  an  effort  to  give  such  com- 


panies a  business  advantage  denied  to  oth- 
ers of  like  kind,  based  on  no  difference  In 
character  or  business,  but  only  on  being  In 
process  of  formation.  Such  an  effort  to  dis- 
criminate Is  Just  what  the  Constitution  for- 
bids. 

The  "Infant  Industry"  suggestion,  as  a 
basis  for  giving  an  undue  advantage  to  one 
comi)any,  or  a  few  companies,  does  not  im- 
press us.  It  is  too  familiar  as  the  argument 
of  individuals  or  corporations  which  desire 
special  privileges  and  unjust  discriminations 
to  be  granted  in  their  favor. 

[6]  6.  Is  this  unconstitutional  provision 
such  an  integral  and  essential  part  of  the 
twentieth  section  of  the  act  that  the  entire 
section  must  fall  with  it,  or  can  this  void 
provision  be  stricken  and  leave  the  rest  to 
stand?  If  a  statute  is  in  part  valid  and  in 
part  Invalid,  and  the  objectionable  portion 
is  so  connected  with  the  general  scheme  of 
the  statute  that  It  cannot  be  stricken  out 
and  effect  be  given  to  the  legislative  intent, 
the  statute  must  fall.  But,  although  a  stat- 
ute cannot  be  sustained  in  whole,  the  courts 
will  uphold  it  in  part,  if  It  is  reasonably 
certain  that  to  do  so  will  correspond  with  the 
main  purpose  which  the  Legislature  sought 
to  accomplish  by  its  enactment,  and  If,  after 
striking  the  invalid  part,  enough  remains  to 
accomplish  that  purpose.  Lee  v.  Tucker,  130 
Ga.  43,  50,  60  S.  E.  164;  Pearson  v.  Bass, 
132  Ga.  117,  63  S.  K  798;  Noel  ▼.  People, 
187  111.  587,  58  N.  B,  616,  62  L.  E.  A.  287, 
79  Am.  St  Rep.  239;  Natl.  Cotton  Oil  Co. 
V.  Texas,  197  U.  S.  1X6,  26  Sup.  Ct  379,  49 
L.  Ed.  68a 

The  act  here  under  consideration  compre- 
hends a  general  legislative  scheme  looking 
towards  standardization  and  uniformity  un- 
der like  circumstances,  and  the  protection  of 
policy  holders  and  the  public.  The  twentieth 
section  has  a  general  purpose  to  prevent  re- 
bates and  "spedal**  or  "board*'  contracts,  or 
other  discriminatory  insurance  contracts. 
The  proviso  does  not  exempt  permanently 
any  company  from  this  legislative  purpose. 
It  undertakes  for  about  two  years  and  a 
half  to  suspend  the  application  of  the  stat- 
ute to  certain  special  companies  In  process 
of  formation,  but  after  that  even  they  are  to 
fall  within  the  legislative  scheme.  Of  ne- 
cessity, the  number  of  companies  in  that  sit- 
uation on  the  date  when  the  law  was  ap» 
proved  was  smalL  Indeed,  only  one  or  two 
companies  answering  the  description  have 
been  brought  to  our  attention  by  counsel; 
and  the  attorney  for  one  of  them  asked  leave 
to  file  a  brief.  We  thus  have  a  general  and 
consistent  legislative  purpose,  with  only  an 
effort  to  temporarily  exempt  one  company,  or 
a  very  few  companies,  from  one  of  its  pro- 
visions. It  is  not  contended  that  this  shouldt 
invalidate  the  entire  act;  nor  do  we  think 
it  should  destroy  the  entire  twentieth  sec- 
tion.    The  unconstitutional  clause  can  he- 
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stricken  ont  and  the  remainder  be  left  to 
stand  unaffected,  and  as  carrying  out  the 
general  legislative  intent 

In  this  respect  the  case  before  us  differs 
from  that  of  Connolly  v.  Union  Sewer  Pipe 
Co.,  supra.  There  the  general  provisions  of 
the  act  applied  to.  all  persons,  firms,  corpora- 
tions, or  associations  combining  their  skill 
or  capital  for  certain  specified  purposes  tend- 
ing toward  restriction  of  trade  or  controlling 
of  prices.  One  section  declared  that  the  stat^ 
ute  should  not  apply  to  agriculturists  or  live 
stock  dealers  in  respect  of  their  products  or 
stock  in  hand.  It  was  held  that  this  was  an 
unconstitutional  discrimination.  Then  arose 
the  question  whether  the  entire  act  was  void, 
or  only  the  attempted  exemption.  On  this 
subject  Mr.  Justice  Harlan  said  (184  U.  S. 
at  page  664,  22  Sup.  Ot  at  page  441,  46  L. 
Ed.  679) :  "It  cannot  be  said  that  the  ex- 
emption made  by  the  ninth  section  of  the 
statute  was  of  slight  consequence,  as  affect- 
ing the  general  public  interested  in  domestic 
trade  and  entitled  to  be  protected  against 
combinations  formed  to  control  prices  for 
their  own  benefit;  for  it  cannot  be  disputed 
that  agricultural  products  and  live  stock  in 
Illinois  consitute  a  large  part  of  the  wealth 
of  the  state."  That  case  arose  in  the  federal 
court.  This  arose  in  the  state  court,  a  spe- 
cial function  of  which  is  to  construe  state 
statutes.  We  construe  the  one  before  us  to 
carry  out  the  legislative  purpose,  with  the 
small  and  separable  unconstitutional  feature 
omitted. 

[7]  7.  The  presiding  judge  did  not  err  in 
denying  the  injunction  on  any  of  the  grounds 
urged  by  the  plaintiff  in  error.  The  refer- 
ence to  the  case  of  Standard  Oil  Co.  v.  Unit- 
ed States,  221  U.  S.  1,  69,  106,  31  Sup.  Ct 
502,  55  li.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834, 
Ann.  Cas.  1912D,  734  (see,  also,  United 
States  V.  American  Tobacco  Co.,  221  U.  S. 
106,  31  Sup.  at  632,  55  li.  Ed.  663),  arising 
under  the  act  of  Congress  called  the  Sher- 
man Act  (Act  July  14,  1890,  c.  708,  26  Stat 
289  [U.  S.  Comp.  St  2354]),  requires  no  dis- 
cussion. Those  cases  have  no  bearing  on 
this.  Of  course,  the  prohibition  contained  In 
the  twentieth  section  of  the  act  did  not  pre- 
vent charging  different  rates  of  premiums 
for  persons  of  different  ages,  or  the  like. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(139  Ga.  862) 

SOUTHERN  RY.  CO.  V.  LOWB, 
(Supreme  Court  of  Cteorgia.     Jan.  15,  1913.) 

(ByttaJnu  hy  the  Court.) 

1.  CoNSTmrnoNAL  Law  (§  303*)— Cabriers  (| 
2*)— Dub  Process  of  Law— Failure  to  Ad- 
just Claims— Penalty. 

So  much  of  Civil  Code  1910,  %  2778, 
as  provides  for  a  penalty  upon  common  car- 
riers for  failure  to  pay  and  adjust  claims  for 
loss  or  damage  to  property  or  overcharge  for 


freight  within  a  specified  time,  Is  not  violative 
of  tbe  due  process  clause  of  the  Constitution  of 
this  state. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ft  863-606;  Dec.  Dig.  i 
303;*  Carriers,  Cent  Dig.  H  4,  5;  Dec  Dig. 
%  2.*] 

2.  CONSTITUTIONAL  Law    (|  828*)— Bill  of 
Rights— Right  to  Prosecute  and  Defend. 

That  portion  of  Civil  Code  1910,  %  2778, 
referred  to  in  the  preceding  note,  is  not  vio- 
lative of  that  provision  of  the  Constitution  of 
this  state  which  guarantees  to  a  person  the 
right  to  prosecute  or  defend  his  own  cause  in 
the  courts  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  ft  95(>-063;  Dec.  Dig. 
i  32a»] 

3.  Evidence  (|  568*)  —  Value  —  Opinion  of 
Witness. 

In  an  action  for  the  recovery  of  the  value 
of  goods,  the  parties  being  at  issue  on  the  sub- 
ject, and  the  only  evidence  as  to  value  being 
the  opinion  of  a  witness,  it  is  error  to  direct  a 
verdict 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  §§  2392-2394 ;  Dec.  Dig.  %  568.*] 

Error  from  Superior  Court,  Whitfield 
County ;  A.  W.  Flte,  Judge. 

Action  by  O.  R.  Lowe  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

O.  R.  Lowe  Instituted  suit  against  the 
Southern  Railway  Company  for  the  value  of 
certain  personal  property  contained  In  a  box 
shipped  from  Cohutta,  Ga.,  over  the  lines  of 
the  defendant  railway  company  as  a  common 
carrier  and  its  connecting  carriers  to  Okla- 
homa City,  Okl.  In  addition  to  the  value 
of  the  goods,  the  plaintiff  also  sought  to  re- 
cover a  penalty  of  $50,  as  provided  for  in  the 
Civil  Code,  §  2778.  By  demurrer  the  defend- 
ant attacked  the  constitutionality  of  so  much 
of  the  statute  above  mentioned  as  provided 
for  the  collection  of  a  penalty ;  and  also  filed 
an  answer,  which,  among  other  things,  when 
considered  in  connection  with  the  petition, 
formed  an  issue  as  to  the  value  of  the  prop- 
erty. The  Judge  overruled  the  demurrer,  and 
at  the  conclusion  of  the  evidence  directed  a 
verdict  for  the  plaintiff,  and  Judgment  was 
entered  accordingly.    The  defendant  excepted. 

Geo.  G.  Glenn  and  Maddoz,  McCamy  & 
Shumate,  all  of  Dalton,  (or  plaintiff  In  error. 
M.  O.  Tarver,  of  Dalton,  for  defendant  In  er- 
ror. 

ATKINSON,  J.  The  CivU  Code,  i  2778, 
declares :  '*Every  claim  for  loss  or  damage  to 
pr<H)erty,  or  overcharge  for  freight,  for  which 
any  common  carrier  may  be  liable,  shall  be 
adjusted  and  paid  by  audi  common  carrier 
within  sixty  days  in  cases  of  shipments 
wholly  within  this  state,  and  within  ninety 
days  in  cases  of  shipments  betwe^i  points 
without  and  points  within  this  state,  after 
such  claim,  duly  verified  by  the  oath  of  the 
claimant  or  his  agent,  shall  have  been  filed 
with  the  agent  of  the  Initial  carrier,  or  with 


•For  othor  cases  see  same  topio  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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the  agent  of  tbiB  carrto  upon  whose  line  the  ] 
loss  or  damage  or  overcharge  actually  occur- 
red. In  the  event  such  claim  Is  not  adjusted 
and  paid  vrithln  the  time  limited,  the  carrier 
shall  be  liable  for  Interest  thereon  at  the  le- 
gal rate  from  the  date  of  the  filing  of  the 
claim  until  the  paym«it  thereof,  and  shall 
also  be  liable  for  a  penalty  of  fifty  dollars 
for  every  such  failure  to  adjust  and  pay  said 
daim,  to  be  recovered  by  the  party  damaged 
In  any  court  of  competent  jurisdiction;  Pro- 
vided, that  unless  sudi  claimant  shall  in 
such  action  recover  the  full  amount  claimed, 
no  p^ialty  shall  be  recovered,  but  the  recov- 
ery shall  be  limited  to  the  actual  loss  or 
damage  or  overcharge,  with  interest  thereon 
from  the  date  of  filing  said  claim."  So  much 
of  this  statute  as  provided  for  the  collection 
of  a  penalty  was  attacked  as  being  violative 
of  article  1, 1 1,  pars.  3,  4,  of  the  Ck>nstltution 
of  this  state,  the  former  of  which  provides, 
"No  person  shall  be  deprived  of  life,  liberty, 
or  property,  except  by  due  process  of  law," 
and  the  latter,  ''No  person  shall  be  deprived 
of  the  right  to  prosecute  or  defend  his  own 
cause  In  any  of  the  courts  of  this  state,  in 
person,  by  attorney,  or  both." 

[1]  1.  A  statute  of  South  Oarolina  pro- 
vided: "Sec  2.  That  every  claim  for  loss  or 
damage  to  property  while  in  the  possession 
of  such  common  carrier  shall  be  adjusted  and 
paid  within  forty  days  in  case  of  shipments 
wholly  within  this  state,  and  within  ninety 
days  in  case  of  shipments  from  without  this 
state,  after  the  filing  of  such  claim  with  the 
agent  of  such  carrier  at  the  point  of  destina- 
tion of  such  shipment;  Provided,  that  no 
such  claim  shall  be  filed  until  after  the  arriv- 
al of  the  shipment  or  of  some  part  thereof 
at  the  point  of  destination,  or  until  after  the 
lapse  of  a  reasonable  time  for  the  arrival 
thereof.  In  every  case  such  common  carrier 
shall  be  liable  for  the  amount  of  such  loss 
or  damage,  together  with  Interest  thereon 
from  the  date  of  the  filing  of  the  claim  there- 
for until  the  payment  thereof.  Failure  to 
adjust  and  pay  sudi  claim  within  the  periods 
respectively  herein  prescribed  shall  subject 
each  common  carrier  so  failing  to  a  penalty 
of  fifty  dollars  for  each  and  every  such  fail- 
ure, to  be  recovered  by  any  consignee  or  con- 
fligneee  aggrieved  in  any  court  of  competent 
jurisdiction:  Provided,  that  unless  such  con- 
signee or  consignees  recover  in  such  action  the 
full  amount  claimed,  no  penalty  shall  be  recov- 
ered but  only  the  actual  amount  of  the  loss  or 
damage,  with  interest  as  aforesaid ;  Provided, 
farther,  that  no  common  carrier  shall  be  lia- 
ble under  this  act  for  property  which  never 
came  into  its  possession,  if  it  complies  with 
the  provisions  of  section  1710,  vol.  1,  of  the 
Code  of  Laws  of  South  Carolina,  1902."  Act 
Feb.  23, 1908  (24  St  at  Large,  p.  81).  In  the 
case  of  Seaboard  Air  Line  Ry.  Ck>.  v.  Seegers, 
207  a  a  78,  28  Sup.  Ct  28»  52  L.  Bd.  106, 


in  dealing  with  that  statute^  which  was  at^ 
tacked  as  violative  of  the  fourteenth  amend- 
m^t  to  the  Ck>nstltution  of  the  United  States, 
relative  to  equal  protection  and  due  process 
of  law,  the  court  approved  a  construction  of 
the  statute  declared  in  Best  v.  Seaboard  Air 
Line  R.  Ck>.,  72  S.  O.  470,  52  S.  E.  223,  where 
it  was  said:  "The  ot>ject  of  the  statute  was 
not  to  penalize  the  carrier  for  merely  refus- 
ing to  pay  a  claim  within  the  time  required, 
whether  just  or  unjust,  but  the  design  was 
to  bring  about  a  reasonably  prompt  settle- 
ment of  all  proper  claims,  the  penalty,  in  case 
of  a  recovery  in  court,  operating  as  a  deter- 
rent of  the  carrier  in  refusing  to  settle  just 
claims^  and  as  compensation  of  the  claimant 
for  the  trouble  and  expense  of  the  suit  which 
the  carrier's  unreasonable  delay  and  refusal 
made  necessary."  And,  having  so  construed 
it,  the  court  held  the  statute,  relatively  to  in- 
trastate shipments,  not  violative  of  the  14th 
amendment;  citing,  among  others,  the  case 
of  Fidelity  Mutual  life  Ins.  Ass'n  v.  Mettler, 
185  U.  S.  308,  22  Sup.  Gt  662,  46  L.  Ed.  922, 
in  which  a  like  ruling  was  made  in  regard 
to  a  somewhat  similar  statute  of  the  state 
of  Texas.  Construing  the  statute  now  under 
consideration  according  to  the  construction 
given  the  South  Carolina  statute,  and  giving 
due  weight  to  the  provision  of  the  Georgia 
statute  prohibiting  the  collection  of  a  penal- 
ty unless  upon  a  trial  in  a  court  having  juris- 
diction the  plaintiff  should  recover  the  full 
amount  of  the  ante  litem  claim  presented  to 
the  carrier,  under  provisions  of  the  statute, 
it  cannot  be  said  that  the  statute  la  violative 
of  the  due-process  clause  of  the  Constitu- 
tion of  this  state,  above  quoted. 

[2]  2.  In  Harp  v.  Fireman's  Ins.  Fund  Co., 
130  Ga.  726,  61  S.  E.  704,  14  Ann.  Cas.  299, 
Civil  Code  1895,  $  2140,  was  attacked  as  vio- 
lative of  the  provision  of  the  Constitation 
above  quoted  in  regard  to  the  right  of  a  per- 
son to  prosecute  or  defend,  eta  That  statute 
was  different  from  the  one  now  under  con- 
sideration in  other  respects,  but  there  was 
no  difference  In  so  far  as  it  might  involve 
the  constitutional  right  of  a  person  to  prose- 
cute or  defend  his  cause  in  any  of  the  courts 
of  this  state.  The  act  was  held  not  violative 
of  that  provision  of  the  Constitution. 

[3]  3.  On  the  trial  of  the  case,  at  the  con- 
clusion of  the  evidence,  the  judge  directed  a 
verdict  in  favor  of  the  plaintiff  for  the  alleg- 
ed value  of  the  property,  with  interest,  and 
the  statutory  penalty.  The  only  evidence 
as  to  value  of  the  goods  consisted  of  the 
opinion  of  a  witness.  Evidence  of  that  char- 
acter Is  not,  conclusive  on  the  question,  and 
It  was  error  for  the  judge  to  direct  a  verdict 
Martin  v.  Martin,  135  Ga.  162,  68  S.  E.  1095 ; 
Graham  v.  Graham,  137  Ga.  668,  74  S.  B. 
426. 

Judgment  reversed.  All  the  Justices  ccm- 
cur. 
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UNDERWOOD  t.  UNDERWOOD. 
(Supreme  Coort  of  Georgia.     Jan.  16»  1918.) 

(Byllahm  hy  the  Court.) 

Abateicent  and   Rbvital   a  8*>— Akothxb 

Action  Pending. 

Libelant  obtained  a  decree  of  divorce  in 
the  chancery  court  of  Louisyille,  Ky.,  in  which 
an  adjudication  of  the  right  to  alimony  was  ex- 
pressly reserved.  Subsequently  the  defendant 
removed  to  this  state,  and  she  instituted  against 
him  a  suit  to  obtain  alimony.  Afterwards  judg- 
ment was  entered  in  the  Kentucky  court  on  the 
divorce  decree,  allowing  alimony.  The  libelant 
then  brought  suit  in  this  state  on  the  Kentucky 
judgment,  and  the  defendant  pleaded  in  abate- 
ment of  the  action  the  pendency  of  the  suit  for 
alimony.  Held,  that  the  plea  in  abatement  is 
not  good,  as  the  respective  causes  of  action  are 
not  the  same. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Gent  Dig.  ||  39-^  68-63 ;  Dec 
Dig.  I  a*] 

Error  from  Superior  Gourt,  ralton  Ooun- 
ty;    W.  D.  BilUs,  Judge.     • 

Action  by  O.  F.  Underwood  against  H.  O. 
Underwood.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Green,  Tilson  &  McKinney,  of  Atlanta, 
for  plaintiff  In  error.  John  L,  Hopkins  & 
Sons  and  A.  H.  Bancker,  all  of  Atlanta,  for 
defendant  in  error. 

EVANS)  P.  J.  Plaintiff  and  defendant 
were  married  in  the  state  of  Kentucky.  On 
July  6,  1888,  the  plaintiff  was  granted  a 
total  divorce  from  the  defendant  in  the 
chancery  court  of  the  dty  of  Louisville,  Ky. 
In  the  decree  the  question  of  alimony  was 
expressly  left  open.  The  defendant  removed 
to  this  state;  and  in  March,  1911,  the  plain- 
tiff filed  her  suit  in  the  superior  court  of 
Fulton  comity,  alleging  the  foregoing  facts, 
setting  out  the  defendant's  property  and 
earning  capacity,  and  asking  Judgment  for 
alimony.  In  June,  1011,  she  recovered  in 
the  Kentucky  oourt  a  Judgment  for  $8,000 
for  alimony,  based  on  her  original  divorce 
decree  in  that  court;  and  subsequently,  on 
September  18,  1911,  she  filed  suit  on  this 
Judgment  in  Fulton  superior  court  To  this 
suit  a  plea  in  abatement  was  filed,  on  the 
ground  that  the  plaintiff  was  still  prosecut- 
ing her  action  for  alimony,  which  was  de- 
clared to  be  for  the  same  cause  of  action 
and  between  the  same  parties.  The  aver- 
ments of  the  plea  were  admitted.  The  peti- 
tion was  dismissed,  and  the  plaintiff  ex- 
cepted. 

In  order  that  one  action  may  be  pleaded 
in  abatement  of  another,  the  two  actions 
must  be  between  the  same  pafties  and  for 
the  same  cause  of  action.  Civil  Code,  |  5678. 
The  Koitucky  Judgment  is  founded  on  an 
allowance  of  alimony  in  the  divorce  suit, 
and  the  action  pleaded  in  abatement  Is  to 
recover  alimony.  Is  the  suit  on  the  Judg- 
ment for  the  same  cause  of  action  as  that 
in  the  suit  for  alimony?    The  suit  on  the 


Judgment  is  an  action  of  debt  While  it  is 
true  that  the  cause  of  action  which  culmi- 
nated in  the  Judgment  was  a  claim  for  alimo- 
ny, yet,  when  the  alimony  was  allowed,  the 
cause  of  action  became  merged  in  the  Judg- 
ment Before  the  cause  of  action  was  chang- 
ed into  matter  of  record,  it  was  unliquidated ; 
but,  when  merged  into  Judgment,  the  amount 
became  fixed  and  liquidated.  It  matters  not 
what  was  the  nature  of  the  cause  of  action, 
whether  tort  or  contract ;  upon  being  merged 
into  the  Judgment,  it  becomes  a  debt  of  rec- 
ord. The  original  cause  of  action  is  an- 
nihilated, and  the  Judgment  becomes  its 
substitute.  Howell-  t.  Shands,  35  Ga.  66. 
So  that  we  have  this  difference  between 
the  subject-matters  of  the  two  suits:  One 
is  for  a  definite  liquidated  sum,  and  the 
other  is  for  an  uncertain  amount,  dependent 
on  the  special  circumstances  of  the  case  and 
the  discretion  of  the  court 

Again,  another  test  of  identity  of  causes 
of  action  is  whether  the  same  evidence  will 
support  both.  In  the  action  on  the  Judg- 
ment of  the  chancery  court  of  Louisville, 
Ky.,  the  record  of  the  proceedings,  under 
the  full  faith  and  credit  clause  of  the  fed- 
eral Oonstitutlon,  is  plenary  proof  of  the 
plaintiff's  right  to  recover.  No  other  evi- 
dence would  be  required  to  establish  a  prima 
fade  case.  On  the  other  hand,  in  the  suit 
for  alimony,  not  only  would  the  record  of 
the  Kentucky  Judgment  be  Irrelevant,  but 
the  plaintiff  must  needs  sEbw  facts  which 
would  entitle  her  to  alimony.  Measured  by 
this  test,  the  two  suits  do  not  Involve  the 
same  cause  of  action.  Of  course,  the  de- 
fendant could  plead  the  Kentucky  Judg- 
ment in  bar  of  the  suit  for  alimony,  because 
the  cause  of  action  has  been  merged  in  the 
Judgment  He  does  not  propose  to  do  this. 
He  pleads  the  pendency  of  a  suit  for  ali- 
mony in  abatement  of  the  suit  on  the  Judg- 
ment The  suit  on  the  Judgment  is. a  dis- 
tinct cause  of  action  from  that  for  alimony. 
See  Miss.  Gen.  R.  Go.  v.  Plant,  58  Ga.  167. 

Only  two  cases  involving  the  exact  ques- 
tion have  come  under  our  notice,  and  they 
present  divergent  views.  In  Steers  v.  Shaw, 
53  N.  J.  Law,  358,  21  AtL  940,  a  Judgment 
was  obtained  in  the  state  of  New  York  upon 
certain  notes.  A  new  action  was  after- 
wards begun  in  New  Jersey  upon  the  same 
notes.  Later  an  action  between  the  same 
parties  was  begun  in  New  Jersey  upon  the 
New  York  Judgment  In  a  very  able  and 
logical  opinion  the  court  held  that  a  plea  in 
abatement  filed  in  the  last  action,  setting  up 
the  pendency  of  the  action  upon  the  notes, 
was  bad,  as  the  respective  causes  of  action 
were  not  the  same.  In  Westervelt  v.  Jones, 
7  Kan.  App.  70,  52  Pac.  194,  an  action  was 
brought  In  Kansas  on  a  written  Instrument, 
and  the  defendant  pleaded  in  bar  an  action 
upon  a  Judgment  rendered  by  a  court  in 
Illinois  upon  the  same  instrument;  and 
it  was  held  by  the  Gourt  of  Appeals  of  Kan- 
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saa  tbat  ttxe  pendency  of  the  first  cause  was 
a  bar  to  the  prosecntion  of  the  second.  We 
have  carefally  considered  the  grounds  upon 
which  the  Judgments  in  the  respective  cases 
were  based,  and  we  think  the  true  rule  was 
that  expounded  In  the  first 

We  have  other  instances  where  two  ac- 
tions may  spring  from  the  same  primary 
source,  yet  the  suits  do  not  involve  the  same 
cause  of  action  so  that  one  may  abate  the 
other.  A  lender  takes  a  deed  to  land  to 
secure  the  note  evidencing  the  loan.  He  may 
simultaneously  undertake  the  collection  of 
the  debt  by  a  suit  on  the  note,  and  by  eject- 
ment to  recover  the  land,  and  one  action 
will  not  abate  the  other.  Dykes  v.  McVay, 
67  Ga.  502.  A  lender  may  take  a  mortgage 
on  realty  to  secure  his  note,  and  simulta- 
neously proceed  to  collect  his  debt  by  suit 
on  the  note  and  by  foreclosure  of  the  mortr 
gage.  Clark  v.  Tuggle,  18  Ga.  604.  These 
Instances  are  given  as  an  illustration  that 
the  tests  of  identity  we  are  applying  in  this 
case  have  been  recognized  in  this  class  of 
cases.  We  think  the  plea  in  abatement  was 
InsnfiScient  in  law. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(!»  Oa.  177) 

WADLBT  et  al.  v.  LE3  CATO. 

(Supreme  Court  of  Georgia.     Dec  10,  1912.) 

{ByttahuB  by  the  Oowri.) 

1.  Wnxfl  (K  614,  622,  681,  686»)--Constbuo- 
TioN— Estate  Devised — ^Life  Estates— Rb- 
MAiNOERs— Executors— LrEOAL  Title— Con - 

TirrOENT   E2BTATE8— EXECX7T0RT  TbUST. 

Seaborn  A.  Jones  died  in  1856,  leaving  a 
will  which  was  probated  in  the  same  year. 
Five  executors  were  named.  The  will  direct- 
ed that  the  estate  should  be  kept  together,  but 
that  it  should  be  divided  upon  (among  other 
contingenciee)  the  marriage  of  a  daughter.  In 
the  division  ''shares  falling"  to  daughters  were 
bequeathed  to  the  executors  as  trustees  for 
the  dauehters.  Direction  was  given  that  the 
trustees  should  allow  the  daughters  and  their 
respective  husbands  to  possess  and  ufie  their 
respective  sharee,  except  money  and  the  like. 
As  to  this  class  of  property  it  was  directed 
that  only  the  interest  be  paid  to  the  daugh- 
ters. Relatively  to  the  "shares  falling"  to  the 
daughters,  other  contingent  estates  were  creat- 
ed to  attach  after  the  death  of  the  daughters, 
and  the  trustees  were  directed  to  deal  there- 
with aa  follows:  (1)  If  a  daughter,  having 
married,  should  die  leaving  no  child  or  chil- 
dren, but  a  husband  surviving  her,  the  share 
of  the  daughter  "shall  be  held  by^  my  execu- 
tors in  trust  as  aforesaid  for  said  surviving 
husband,  provided  he  be  not  In  esse  at  the  time 
of  my  death,  for  the  space  of  twenty-one  years 
next  succeeding  the  death  of  said  daughter, 
should  he  live  so  long;  if  not.  then  for  the 
space  of  his  natural  life,  but  if  such  husband 
so  surviving  be  a  person  in  esse  at  the  time  of 
my  death,  then  during  the  term  of  his  natural 
life,  and  at  his  death  to  be  divided  per  stirpe 
between  my  other  children  then  in  life  and  the 
lineal  representatives  of  any  who  may  have 
died  previously."  (2)  If  a  daughter  should  die 
leaving  a  husband  and  a  child  or  children,  then 
her  share  to  be  held  by  "my  executors  in  trust 
for  the  joint  use  of  such  child  or  children  and 


the  husband  until  the  eldest  of  such  child  or 
children  should  attain  the  age  of  twenty-one; 
then  the  interest  of  such  husband  and  the  trust 
estate  shall  cease,  and  the  whole  vest  in  such 
child  or  children.''  (3)  Should  a  daughter  die 
leaving  no  husband,  but  a  child  or  chUdren  sur- 
viving her,  "then  at  the  death  of  said  daugh- 
ter her  trust  estate  shall  cease  and  vest  in 
fee  simple  in  such  child  or  children."  (4)  If 
a  daughter  should  die  leaving  no  husband  or 
child  or  children,  then  "her  snare  shall  be  di- 
vided" between  testators'  other  children  in  life 
and  the  representatives  of  deceased  children 
the  division  to  be  per  stirpes."    Held: 

(a)  The  will  created  particular  estates  for 
daughters  in  property  which  might  constitute 
the  "shares  falling"  to  them,  respectively,  in 
the  division  of  the  testator's  estate. 

(b)  Upon  the  death  of  one  of  such  daugh- 
ters who  after  distribution  died  during  widow- 
hood, leaving  children,  the  latter  became  enti- 
tled, as  remaindermen  in  fee,  to  the  realty  in- 
cluded in  the  share  falling  to  such  daughter. 

(c)  Full  legal  title  in  fee  to  such  realty  was 
vested  in  trust  in  such  persons  appointed  ex- 
ecutors and  trustees  as  accepted  and  qualified. 

(d)  The  several  contingent  estates  contem- 
plated by  the  testator  were  of  such  character 
as  to  render  it  impossible,  during  the  life  of 
a  daughter,  to  ascertain  to  whom  the  property 
falling  to  her  in  the  division  would  ultimately 
go,  and  the  duty  devolved  upon  the  trustees  to 
continue  holding  title  and  ascertain  the  bene- 
ficiaries, as  the  contingencies  might  arise,  en- 
titling them  severally  to  the  property,  until  one 
of  the  contingencies  should  happen  which  would 
point  out  the  person  to  whom  the  property 
would  ultimately  go,  and  then  to  dehver  the 
property  to  him.  The  trust,  therefore,  remain- 
ed executory,  at  least  until  the  death  of  the 
daughter  of  testator  and  the  interest  of  sur- 
viving children  of  such  daughter  as  remainder- 
men was  represented  by  the  trustees.  Thom- 
as &  Co.  V.  Crawford,  57  Ga.  211;  Cushman 
V.  Coleman,  92  Ga.  772,  19  S.  B.  46;  Jones  v. 
Rountree,  138  Ga.  757,  76  S.  E.  55.  The  mere 
adoption  of  the  married  woman's  act  of  1866 
(Laws  1866,  p.  146)  did  not  affect  the  trust  as 
to  the  remaindermen.  Biggins  v.  Adair,  105 
Ga.  727,  31  S.  B.  743;  Moore  v.  Sinnott,  117 
Ga.  1010,  44  S.  B.  810. 

[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dig.  §§  1393-1416,  1440-1444,  1599-1601,  1612, 
1613,  1631-1637;  Dec  Dig.  §§  614,  622,  681, 
686.*] 

2.  Trusts  (8  243*)— Tbustek— Resignation- 
Appointment  OF  Successor— Effect. 
After  the  marriage  of  Mary  A«  Jones,  a 
daughter  of  testator,  to  William  H.  Chew,  ap- 
plication was  made  to  the  judge  of  the  superior 
court,  setting  up  the  fact  of  such  marriage, 
and  allepng  that  John  J.  Jones  was  then  ute 
sole  acting  executor  and  tJie  sole  acting  trus- 
tee of  Mary  A.  under  the  will,  and  that  he  de- 
sired to  be  relieved  from  his  trust,  and  to  have 
some  other  person  appointed.  The  application 
was  made  in  the  name  of  A.,  "by  her  next 
friend  and  trustee,  John  J.  Jones.*'  The  judge 
granted  an  order  at  chambers  reciting,  in  sub- 
stance, all  that  is  stated  above,  and  adjudging 
"that  said  John  J.  Jones  be,  and  is  hereby,  re- 
lieved from  his  trusteeship  of  Mary  A.  Chew 
under  the  will  of  said  Seaborn  A*  Jones,  and 
that  said  William  H.  Chew,  husband  of  said 
Mary  A.,  be  and  is  hereby  appointed  trustee 
of  said  Mary  A.  under  said  will  in  lieu  and 
place  of  said  John  J.  Jones,  and  the  said  Wil- 
liam H.  Chew  do  give  bond  with  good  security, 
to  be  approved  by  the  ordinary  of  Burke  coun- 
ty, in  double  the  sum  of  any  money  or  other 
personal  securities  received  by  him  as  said 
trustee,  to  hold  the  same  subject  to  the  provi- 
sions of  said  will."  Held,  that  this  order  is  not 
sufficiently   broad  to   authorize  a  construction 
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that    the   sabstltated    tmstee    was   appointed 
trustee  for  the  children  of  Mary  A.  Chew. 

[Ed.  Note.^For  other  cases,  see  Trusts,  Cent 
Dig.  S  350;    Dec.  Dig.  fi  243.»] 

3.  Tbusts  (§§  194,  200,  243»)— Tbustee— Life 
Estate—Sale  of  Pbopebty— Autuobity  of 
Tbustee— Judgment  of  Saia— Conclusive- 
ness—Deed— Estoppel. 

Before  the  appointment  of  Chew  as  trus- 
tee, Jones  aa  executor  had  made  application 
to  the  court  of  ordinary  to  have  the  testator's 
estate  divided,  on  the  ground  that  one  of  tbe 
daughters  had  married,  an  event  named  in  the 
will  upon  the  happening  of  which  it  was  di- 
rected that  distribution  among  the  legatees 
should  occur.  Partitioners  were  appointed, 
but  they  did  not  make  return  until  after  the 
order  relieving  Jones  and  appointing  Chew 
as  trustee.  In  the  return  the  share  falling 
to  Mary  A.  was  by  the  partitioners  set  apart 
to  "Wm.  H.  Chew,  trustee  for  his  wife,  Mary." 
After  the  property  was  so  Bet  apart  Chew  as 
trustee,  his  wife,  Mary  A.,  and  two  of  their 
minor  children  (appearing  by  John  D.  Munner- 
lyn  as  guardian  ad  litem),  presented  a  petition 
to  the  judge  of  the  superior  court,  alleging 
that  on  a  stated  day,  by  order  of  that  court, 
William  H.  Chew  was  appointed  "trustee  of 
his  wife"  of  designated  property  "coming  to 
her'*  under  the  will  of  her  father,  etc.;  also, 
that  for  stated  reasons  the  trustee  was  desir- 
ous of  selling  for  reinvestment  the  property 
designated  in  the  petition  (including  the  land 
in  dispute);  also,  that  the  trustee  had  the 
opportunity  of  selling  "said  trust  estate  for 
what  is  considered  its  full  value"  to  named  per- 
sons (under  whom  defendants  claim ),  and  there- 
upon prayed  for  an  order  granting  the  "trus- 
tee" leave  to  sell  the  "trust  property"  and  re- 
invest the  proceeds  "upon  the  same  trusts  and 
limitations  as  specified  in  the  last  wiU  and  tes- 
tament of  said  Seaborn  A.  Jones,  deceased." 
Upon  this  application,  an  order  was  granted 
by  the  judge  at  chambers,  authorizing  the  sale 
as  prayed,  and  ordering  further  that  a  report 
be  made  of  the  reinvestment.  After  this  or- 
der was  granted,  a  sale  was  made,  and  a  deed 
purporting  to  be  under  authority  of  the  order 
was  executed  to  the  purchasers  by  "Wm.  H. 
Chew,  trustee  of  his  wife,  Mary  A.  Chew,  and 
children  Benj.  A.  and  Ruth  L.  Chew,  under 
the  last  will  and  testament  of  Seaborn  A« 
Jones."  Held: 
(a)  As  the  order  of  conrt  appointing  Wm.  H. 


Chew  trustee  was  insufficient  to  make  him  trus- 
tee for  the  children,  he  never  acquired  any 
title  for  the  children  wiiich  he  oould  sell  or 
convey. 

(b)  The  order  of  sale  granted  at  chambers 
upon  application  in  which  the  children  appear- 
ed as  parties  by  guardian  ad  litem  was  insuf- 
ficient to  conclude  them  by  judgment. 

(c)  Nor  was  the  order  or  deed  made  by  the 
trustee  in  pursuance  of  such  sale  sufficient  to 
estop  the  children  from  suing  to  recover  their 
remainder  interest  after  the  death  of  their 
mother. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  f§  249,  267-269,  850;  Dec.  Dig.  |$  194, 
200,  243.*] 

4.  Adverse  Possbssion  (|  114*)~Evidence. 

There  was  no  evidence  of  possession  upon 
which  to  base  a  prescriptive  title  for  the  de- 
fendants. 

[Ed,  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  682,  683,  685,  686;  Dec. 
Dig.  S  114.*] 

5.  Action  to  Rbcoyeb  Land— Dbscbiftion— 
Definiteness. 

The  description  of  the  land  in  dispute,  set 
forth  in  the  petition,  was  not  too  indeiinite  to 
support  a  verdict  for  the  plaintiffs. 

6.  Direction   of  Vebdiot— Unoontbadicted 

evidekoe. 

Under  the  uncontroverted  evidence,  there 
was  no  error  in  directing  a  verdict  for  the 
plaintiffs. 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  between  W.  M.  Wadley,  as  execu- 
tor of  Seaborn  A.  Jones,  deceased,  and  oth- 
ers and  R.  O.  Le  Cato.  From  a  decree  in 
favor  of  the  latter,  the  former  bring  error. 
Affirmed. 

E.  li.  Brlnson  and  W.  H.  Davis,  both  af 
Waynesboro,  and  Miller  &  Jones,  of  Macon, 
for  plaintiffs  in  error.  Pierce  Bros,  and  W. 
K.  Miller,  both  of  Augusta,  and  H.  M.  Hold- 
en,  of  Athens,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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CX>LBT  ▼.  CX>IiBT. 


(Soiireme  Conrt  of  Soath  Carolina.    April  26, 

1913.) 

t  Husband  and  Wife  (§  279*)— Oontraot 
OF  Separation— **Pbopebty/* 

The  word  "property/'  in  a  contract  be- 
tween huBband  and  wife,  which  provides  that 
in  the  event  tJiey  cannot  agree  they  will  live 
separate  and  all  the  "property**  shall  be  sold 
tnd  the  wife  shall  have  her  share  allotted  to 
her  to  the  extent  the  law  will  give  her  dower, 
is  used  in  the  sense  of  total  assets  at  the  date 
of  a  separation,  less  the  debts  of  the  husband 
contracted  in  the  regular  conduct  of  his  af- 
fairs; and,  where  the  wife  prior  to  a  separa- 
tion executed  with  her  husband  a  mortgage  on 
his  property,  the  mortgage  must  be  first  paid 
out  of  the  proceeds,  leaving  the  balance  to  be 
divided  between  the  husband  and  wife. 

{Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  i  571;    Dec.  Dig.  §  279.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  a.  pp.  569S-5728 ;   voL  8,  pp.  7768-7770.] 

2.  MOBTOAOES  (|  19*)— Enfobcembnt—Attob- 
REY*B  FEESr-^TiPTJLATioN— Validity. 

A  stipulation  in  a  mortgage  that  the  mort- 
gagor shall  pay  a  specified  per  cent  of  the  debt 
as  attorney's  fees  for  collection,  or  suit  will 
be  enforced  unless  the  charge  is  unconscionable, 
when  the  court  will  reduce  the  amount  to  a 
reasonable  compensation,  and  where  the  attor- 
ney rendered  no  service,  except  to  present  in 
a  formal  manner  the  claim  of  the  mortgagee 
amounting  to  $1,800,  a  10  per  cent  charge, 
as  provided  in  the  mortgage,  will  be  reduced  to 
ISO. 

[£d.  Note.—For  other  cases,  see  Mortgages, 
Dec  Dig.  f  19.*1 

Appeal  from  €k)mmon  Pleas  Clrctdt  Court 
of  Charleston  County ;  Thos.  S.  Sease,  Judge. 

*To  be  ofEicially  r^>orted.'' 

Action  by  Eliza  Coley  against  J.  BL  Ooley, 
in  which  Solomon  Blank  intervened.  From 
a  Judgment  for  intervener,  plaintiff  appeals. 
Modified  and  afilrmed. 

W.  A.  Holman,  of  Charleston,  for  appel- 
lant Logan  &  Qrace^  of  diarleston,  for  re- 
spondent 

WOODS,  J.  The  plaintiff  and  the  defend- 
ant were  married  in  1802.  Differences  arose 
between  them  in  1908,  which  resulted  in  sep- 
aration and  a  suit  for  alimony.  After  the 
allowance  of  temporary  alimony,  and  before 
.the  trial  of  the  cause,  the  parties  became 
reconciled  and  entered  into  the  following 
agreement:  "It  is  hereby  mutually  agreed  by 
and  between  the  plaintiff,  Eliza  .Coley,  and 
the  defendant,  J.  M.  Coley,  as  follows:  The 
parties  to  the  above  case  do  each  agree  to 
settle  the  differences  arising  out  of  the  above 
case.  The  plaintiff,  Mrs.  Eliza  Coley,  hereby 
consents  to  forgive  the  past  and  return  to 
the  home  of  her  husband  aud  to  resume  the 


duties  of  a  wife.  The  defendant,  J.  M.  Coley, 
agrees  to  treat  the  said  Eliza  Coley  in  a 
kind  and  affectionate  manner,  and  in  every 
way  to  act  as  a  kind  husband.  It  Is  hereby 
further  agreed  between  the  said  parties,  that 
in  the  event  they  cannot  agree,  or  in  the 
event  the  said  J.  M.  Coley  shall  illtreat  the 
plaintiff,  Eliza  Coley,  then  and  in  such  case 
the  parties  agree  to  live  separate  and  apart, 
and  all  the  property  is  to  be  sold  and  the 
plaintiff  Is  to  have  her  share  allotted  to  her, 
to  the  same  extent  as  the  law  would  give 
her  dower." 

In  1907  the  defendant,  J.  M.  Coley,  exe- 
cuted a  mortgage  on  some  of  his  property 
to  Solomon  Blank  for  $2,000,  and  on  this 
mortgage  tjhe  plaintiff  renounced  her  dower. 
Afterwards,  in  1910,  the  husband  and  wife 
again  disagreed  and  separated,  and  the  wife 
brought  this  action  to  enforce  her  rights  un- 
der the  contract  Judge  Sease,  who  first 
heard  the  cause,  held  that  the  husband  had 
breached  the  contract,  and  that  the  plaintiff, 
his  wife,  was  entitled  to  have  the  property 
of  the  defendant  sold  and  to  have  paid  to  her 
one-third  of  the  net  proceeds  unconditionally, 
and  he  ordered  a  sale  and  the  payment  of 
one-third  of  the  net  proceeds  to  the  plaintiff. 
Before  the  sale.  Blank,  the  mortgagee,  filed 
his  petition  asking  that  his  mortgage  be  paid 
from  the  funds  to  be  realized  therefrom. 
The  property  was  sold  for  the  sum  of  $12,800, 
and  a  controversy  as  to  the  distribution  of 
the  proceeds  arose  on  two  points:  First,  was 
the  mortgage  of  Blank  to  be  paid  first  and 
one-third  of  the  remainder  paid  to  the  plain- 
tiff, or  was  the  plaintiff  to  receive  one-third 
of  the  entire  proceeds  of  the  sale,  leaving  the 
mortgage  to  fall  entirely  on  the  two-thirds 
remaining  to  the  defendant?  Second,  was 
Blank,  the  mortgagee,  entitled  to  collect  for 
fees  of  his  attorney  10  per  cent  on  the  $1,- 
800  remaining  due,  according  to  the  stipula- 
tion of  the  mortgage  that,  if  the  property 
should  be  sold  or  the  mortgage  put  into  the 
hands  of  an  attorney  for  collection,  the  mort- 
gagor, should  be  chargeable  with  10  per  cent 
attorney's  fees? 

[I]  On  the  first  Issue,  Judge  Memminger, 
before  whom  the  matter  came,  correctly  held 
that  the  mortgage  mhst  be  paid  before  the 
division  between  the  husband  and  wife.  The 
word  "property"  used  In  the  contract  was 
evidently  meant  in  the  sense  of  total  assets ; 
that  is,  the  property  In  hand  at  the  date  of 
the  apprehended  separation,  less  the  debts 
of  the  husband  contracted  in  the  regular 
conduct  of  his  affairs.  The  plaintiff  had  as- 
sented to  the  charge  on  the  property  by  the 
renunciation  of  her  dower  on  the  mortgage, 
and  this  is  an  Important  drcumstance  In 
favor  of  the  finding  of  the  circuit  court 

[2]  On  the  second  point,  Judge  Memminger 
held  that  the  attorney  for  Blank  was  entitled 
to  collect  the  full  commission  of  $180  under 
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the  stipulation.  This  brings  up  the  interest- 
ing question  whether  the  payment  of  the 
amount  of  the  definite  per  cent,  or  a  definite 
sum,  which  the  debtor  contracts  with  his 
creditor  to  pay  as  an  attorney's  fee  for  the 
collection  of  the  debt,  If  it  be  not  paid  at  ma- 
turity, is  always  enforceable  without  respect 
to  whether  the  creditor  has  paid  to  his  at- 
torney the  fee  called  for,  or  would  be  under 
any  obligation  to  pay  the  full  amount  as  'com- 
pensation for  the  professional  services  ren- 
dered. Ck>nslderlng  the  question  from  a 
practical  standpoint,  it  is  Important  to  ob- 
serve that  it  concerns  the  attorney  of  the 
creditor  alone,  for  the  creditor  is  not  con- 
cerned In  the  stipulation  further  than  that 
the  debtor  should  pay  whatever  sum  he  has 
paid  his  attorney  or  could  be  called  on  to 
pay  him,  provided  it  did  not  exceed  the  fee 
stipulated  for.  Hence,  when  the  question 
arises  whether  the  demand  for  the  entire  fee 
mentioned  in  the  stipulation  is  exorbitant  or 
unconscionable,  the  court  really  deals  not 
with  an  issue  between  the  debtor  and  the 
creditor,  but  with  an  issue  between  the 
debtor  and  the  attorney  for  the  creditor, 
who  is  one  of  its  own  officers. 

The  well-established  rule  is  that  an  attor- 
ney occupies  no  trust  relation  to  his  client 
before  entering  his  service,  except  the  public 
trust,  which  he  assumes  in  taking  his  office ; 
that  he  will  always  act  with  honesty  and 
fairness;  that  he  will  not  lower  his  pro- 
fession by  cheapness,  nor  promote  his  own 
interest  by  extortion.  It  follows  that,  subject 
to  this  public  trust,  an  attorney  is  free  to 
contract  with  one  proposing  to  become  his 
client;  and  the  presumption  is  that  he  has 
acted  with  candor  and  that  the  contract  Is 
fair.  Ex  parte  Gadsden,  89  S.  a  352,  71  S. 
E.  952.  But,  when  there  is  an  appearance 
of  extortion  on  the  part  of  an  attorney.  Jeal- 
ousy for  the  fair  name  and  usefulness  of  the 
profession  and  duty  to  the  public  require  that 
the  court  should  scrutinize  the  transaction 
and  prevent  any  unconscionable  advantage. 
EiVen  where  there  is  no  relation  of  public 
or  private  trust  and  no  actual  fraud,  courts 
of  equity  have  uniformly  refused  to  enforce, 
or  have  given  affirmative  relief  against,  con- 
tracts so  unequal  and  unconscionable  as  to 
shock  the  sense  of  right  of  reasonable  men. 
Butler  V.  Haskell,  4  Desaus,  697;  McCants 
v.  Bee,  1  McCord  Eq.  383,  16  Am.  Dec.  610; 
Gasque  v.  Small,  2  Strob.  Eq.  72.  For  a 
greater  reason,  the  court  will  relieve  against 
excessive  charges  made  by,  or  for  the  benefit 
of,  attorneys  who  are  officers  of  the  court, 
sustaining  a  relation  of  trust  to  the  public. 
The  subject  was  fuUy  discussed,  and  the 
power  and  duty  of  the  court  to  give  relief  to 
the  debtor  in  cases  of  extortionate  exactions 
forcibly  stated,  in  Matheson  v.  Rogers,  84  S. 
C.  458,  65  S.  E.  1054,  67  S.  E.  476,  19  Ann. 
Csip.  1066.     Consideration  of  that  case  and 


other  authorities,  as  well  as  the  reason  of  the 
matter,  leads  to  this  as  a  fair  and  practical 
rule  on  the  subject:  A  stipulation  in  a  con- 
tract providing  that  the  debtor  shall  pay  a 
certain  per  cent  of  the  debt  as  attorney's 
fees  for  collection  or  suit  will  be  enforced 
according  to  its  terms,  unless  it  appears  to 
the  court  that  the  charge  is  unconscionable; 
but  when  it  appears  to  the  court  that  the 
per  cent  stipulated  for  would  be  an  extor- 
tionate and  unconscionable  charge  for  the 
service  rendered,  the  court  should,  either  at 
the  instance  of  the  debtor  or  of  its  own  mo- 
tion, reduce  the  charge  to  an  amount  which 
would  be  reasonable  compensation  for  the 
services  rendered  by  the  attorney  for  the 
creditor. 

Applying  the  rule  to  this  case,  we  think 
the  charge  must  be  reduced.  There  was  no 
denial  of  liability.  The  debtor  agreed  that 
the  mortgage  should  be  paid  from  the  pro- 
ceeds of  the  sale  to  be  made.  The  attorney 
rendered  no  service  except  to  present  the 
claim  of  the  mortgagee  to  the  court  In  a  formal 
manner.  For  such  a  service  concerning  a 
debt  for  $1,800,  a  charge  of  $180  is  extortion- 
ate. Taking  a  liberal  view  of  the  work  and 
responsibility  involved,  we  «thlnk  $50  would 
be  full  compensation  for  the  services  render- 
ed. It  is  but  Just  to  say  that  there  is  no 
reason  to  impute  to  the  attorney  for  the 
creditor  any  intention  to  be  extortionate.  In 
this  court,  at  least,  he  did  nothing  more  than 
submit  the  matter  to  the  court 

The  Judgment  of  this  court  is  that  the  fee 
allowed  counsel  for  the  mortgagee  be  re- 
duced to  $50,  and  that  In  other  respects  the 
judgment  of  the  circuit  court  be  affirmed. 

Modified. 

GARY,  C.  J.,  and  WATTS,  HYDRIOK,  and 
FRASEEt,  JX,  concur. 


(98  8.  C.  427) 
GHILDS  et  at  ▼.  GHILDS  %t  aL 

(Snpreme  Court  of  South  Carolina.    Jan.  23, 

1913.) 

Slaves  (§  25*)— LEGiTiKizinG  Issue  or  Fob- 
MEB  Slaves. 

A  child  of  former  slaves,  between  whom 
there  was  no  actual  or  moral  marriage,  but 
merely  a  relation  of  concubinage,  and  whose 
father  had  previously  been  marned  to  another 
woman,  whom  he  recognized  as  his  wife  and 
lived  with  as  such  subsequent  to  their  emanci^ 
pation,  was  not,  although  acknowledged  by  his 
father  prior  to  the  acts  regulating  the  domestic 
relations  of  former  slaves,  legitimized  by  that 
act  (Act  Dec.  21,  1865  [13  St  at  Large,  n. 
2911). 

[Ed.    Note.— For    other    cases,    see    Slaves. 
Cent.  Dig.  §§  114,  115;   Dec  Dig.  §  25.*] 

Appeal  from  Common  Pleas  Circuit  Court 

of  Greenwood  County;   Ernest  Gary,  Judge. 

Action  by  Elhra  Childs,  individually  and  as 
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administratrix  of  William  Ghilds,  deceased, 
and  others,  against  John  Childs  and  others. 
From  the  Judgment,  plaintiffs  appeal.  Mod- 
ified. 

This  was  an  action  for  the  partition  of  the 
land  of  William  Childs,  deceased,  a  former 
slaye  EUlza  Childs  claimed  to  be  his  widow, 
and  the  other  plaintiffs  were  the  children  of 
a  deceased  sister  and  the  heirs  of  a  broth- 
er, who  died  subsequent  to  his  death.  De- 
fendants were  a  son  and  the  children  of  a 
deceased  son  of  a  former  slave,  known  as 
Dinah,  and  claimed  to  have  been  the  wife 
of  deceased. 

The  facts,  as  found  in  the  report  and  de- 
cree, show  that  deceased  and  Kliza  Childs, 
both  of  whom  were  slaves,  were  married, 
some  time  before  the  War,  according  to  the 
castom  of  slaves.  They  cohabited  until  their 
separation  upon  the  division  of  the  property 
of  their  owner,  and  thereafter  deceased  vis- 
ited Eliza  regularly  once  or  twice  a  week. 
After  the  War  they  lived  together  as  man 
and  wife  until  the  death  of  deceased  in  1909. 
It  was  claimed  that  after  the  separation  of 
deceased  and  Eliza  he  was  married  to  Dinah. 
It  was,  however,  found  that  there  was  no 
actual  or  moral  marriage  between  them; 
that  the  relationship  between  them  was  mere- 
ly that  of  concubinage;  but  that  defendant 
John  Childs  and  Harp  Childs,  father  of  the 
other  defendants,  were  his  children,  lived 
with  him  or  on  his  lands  at  various  times, 
and  were  recognized  by  him  as  his  children. 

Harp  Childs  was  bom  before  the  act  of 
December  21,  1865  (13  St  at  Large,  p.  291), 
regulating  the  domestic  relations  of  persons 
of  color.  Whether  John  Childs  was  bom 
before  or  after  the  enactment  of  that  act 
was  not  definitely  shown ;  and  for  that  rea- 
son, and  also  because  defendants  agreed  to 
eliminate  the  issue  as  to  John,  the  master's 
finding  that  he  was  illegitimate  was  sustain- 
ed. The  court  held  that  Harp  Childs  was 
legitimized  by  the  act  of  1865  and  subsequent 
acts. 

Featherstone  &  McGhee  and  Giles  &  Ouzts, 
all  of  Greenwood,  for  appellants.  Grler,  Park 
&  Nicholson,  of  Greenwood,  for  respondents. 

WATTS*  J.  This  is  an  appeal  from  a  de- 
cree of  his  honor.  Judge  Ernest  Gary.  The 
facts  are  stated  in  the  report  of  the  master 
and  decree  of  the  circuit  judge,  and  should 
be  set  out  in  the  report  of  the  case.  The 
circuit  judge  concurs  with  the  master  in  his 
findings  of  fact,  but  disagrees,  in  part,  as  to 
the  master's  conclusion  of  law,  and  overrules 
the  master  In  part  They  both  find  that 
Eliza  was  the  only  legal  wife  of  William, 
the  intestate,  under  whom  both  sides  claim. 
They  both  find  that  there  was  never  any 
moral  marriage  between  Dinah  and  William ; 
that  their  relation  was  that  of  concubinage; 
that  the  children  of  that  relation  were  not 
the  fruit  of  any  moral  marriage.    The  mas- 


ter, upon  that  state  of  facts,  held  that  Eliza 
was  the  legal  wife,  and  the  brothers  and  sis- 
ters of  the  intestate  Inherited  the  estate. 
The  circuit  judge  holds  that  the  son  of  Di- 
nah by  William  is  entitled  to  inherit  along 
with  Eliza,  because  he  was  acknowledged  by 
William  to  be  his  son  prior  to  the  act  of  the 
Legislature  (Act  Dec.  21,  18G5  [13  St  at 
Large,  p.  291]),  regulating  and  declaring  "the 
rights  of  persons  lately  known  as  slaves  and 
as  free  -persons  of  color,"  and  the  acts  sub- 
sequently passed  In  relation  thereto  legaliz- 
ing certain  marriages,  etc.,  and  was  his  legal 
child  by  virtue  of  the  act  of  the  Legislature. 
The  appellants  appeal,  and  question  the  cor- 
rectness of  this  ruling  on  the  part  of  his 
honor. 

In  order  to  reach  this  conclusion,  the  cir- 
cuit judge  overrules  a  long  line  of  decisions 
made  by  this  court,  wherein  this  court  has 
squarely  decided  the  question  at  issue  con- 
trary to  the  view  taken  by  his  honor,  the 
circuit  judge.  Some  of  the  cases  are  Cal- 
lahan T.  Callahan,  36  S.  C.  455, 15  S.  &  727 ; 
Knox  ▼.  Moore,  41  S.  C.  355,  19  S.  R  683; 
Roberson  v.  McCauley,  61  S.  C.  411,  39  S.  E. 
570;  Lloyd  v.  Rawl,  68  S.  C.  241,  41  S.  B. 
312;  Watson  v.  Elllerbe,  77  S.  C.  232,  57  S. 
E.  855;  Taggart  v.  Taggart  89  S.  C.  490. 
71  S.  E.  1081. 

Under  the  unbroken  line  of  decisions  ol 
this  court  since  the  first  case  arising  on  this 
question,  over  30  years  ago,  some  of  the  de- 
cisions are  elaborate  and  exhaustive,  and 
the  estates  of  former  slaves  have  been  settled, 
and  the  acts  of  the  Legislature  in  reference 
to  these  matters  have  been  considered  by 
this  court  from  every  point  of  view  and 
construed  by  them,  and  the  law  for  many 
years  has  been  settled,  and  rights  have  be- 
come vested  and  estates  settled  under  the 
law  as  established  by  these  decisions.  We 
see  no  need  to  overrule  these  well-consider- 
ed opinions,  and  his  honor,  the  circuit  judge, 
was  in  error  in  so  doing,  and  his  conclusions 
of  law  were  erroneous.  The  exceptions  to 
the  circuit  judge's  decree  are  sustained,  and 
the  judgment  of  the  circuit  court  Is  modi- 
fled  accordingly. 

Judgment  modified. 

GARY,  C.  J.,  WOODS,  A.  J.,  and  HT- 
DRICK  and  FRASER,  JJ.,  concur. 


(«8  &  a  467) 
BLACK  et  aL  v.  STATE  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  10, 

1913.    On  Petition  for  Rehearing, 

Feb.  4.  1913.) 

1.  Pleading    (8   214*)— CoMPuawr— DiacuB- 
BEB— Admissions. 

Tbe  court,  in  ruling  on  a  demurrer  to  a 
complaint,  will  take  the  allegations  of  the  com- 
plaint as  true. 

[Ed.   Note.— For  other   cases,   see  Pleading, 
Cent  Dig.  Sf  525-634;    Dec.  Dig.  i  214.»J 
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2.  Libel  and  Slandeb  (i  6*)  »  Liibeloub 

WOBDS. 

Written  words,  tending  to  diminish  the  re- 
spectability of  a  person  to  whom  they  relate, 
or  to  expose  him  to  disgrace  and  obloquy,  are 
libelous,  though  they  do  not  impute  the  com- 
mission of  a  crime,  and  though  no  special  dam- 
ages are  claimed. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §{  a-16;   Dec.  Dig.  fi  6.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  4116-4125.] 

3.  Libel  ^nd  Slandeb  ({  97*)  —  Libelous 
WoBD&— Complaint— Sufficiency. 

A  complaint,  in  an  action  for  libel,  which 
alleges  that  defendant,  a  newspaper,  threaten- 
ed to  destroy  the  business  of  i^aintiff  unless  he 
would  cease  his  efforts  against  a  candidate  for 
office,  and  that,  in  pursuance  of  such  purpose, 
defendant  falsely  and  maliciously  published  in 
its  paper  that  plaintiff  refrained  from  making 
an  open  charge  against  the  candidate  at  a 
proper  time,  but  subsequently  resorted  to  se- 
cret, insidious,  and  discreditable  charges,  when 
it  was  too  late  for  the  candidate  and  his  friends 
to  refute  them,  is  good  as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  CentDig.  §§  234-236 ;  Dec.Dig.  §  97.*] 

4.  Libel  and  Slandeb   (§  123*)— Criticism 
IN  the  Discussion  of  Public  Affairs. 

The  question,  when  newspaper  criticism  in 
the  discussion  of  public  affairs  ceases  to  be 
fair  and  honest  and  becomes  libelous,  is  usual- 
ly for  the  jury,  and  may  rarely  be  decided  on 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  356-364;  Dec.  Dig.  f 
123.*] 

5.  Libel  and  Slandeb  (|  123*)— Libelous 
Words— Meaning. 

The  'court,  in  determining  whether  words 
are  libelous,  must  give  to  them  their  ordinary 
and  popular  meaning;  and  wher^  they  are  sus- 
ceptible of  two  meanings,  one  libelous  and  the 
other  innocent,  the  sense  in  which  they  were 
used  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  36^-364;  Dec.  Dig.  fi 
123.*] 

Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;   R.  E.  Copes,  Judge. 

Actions  by  John  £1  Black,  E.  O.  Black,  and 
Fingal  C.  Black  against  the  State  Company. 
From  orders  sustaining  demurrers  to  the 
complaints  and  dlsmisi^g  them,  plaintilTs 
appeal.    Reversed. 

Rembert  &  Monteitli,  of  Columbia,  for  ap- 
pellants. Lyles  &  Lylesy  of  Columbia,  for  re- 
spondent 

FRASER,  J.  This  is  an  action  for  libel. 
The  following  is  the  complaint: 

"Complaint 

"The  plaintiff  above  named,  complaining 
of  the  defendant  above  named,  alleges: 

"(1)  That  the  plaintiff  is  a  citizen  and  res- 
ident of  the  city  of  Columbia,  county  of  Rich- 
land, and  state  of  South  Carolina,  and  en- 
gag^  as  a  plain  business  man  in  the  busi- 
ness of  real  estate  and  insurance,  and  also 


and  loan  companies  in  the  said  city  of  Oo- 
lumbia. 

"(2)  That  the  defendant  is  a  corporation 
duly  chartered  under  and  by  virtue  of  the 
laws  of  the  state  of  South  Carolina,  and  its 
principal  place  of  business  being  located  in 
Columbia,  in  the  said  state,  and  Its  principal 
business  being  the  publication  and  circula- 
tion of  a  daily  newspaper  known  as  the 
'State,'  which  said  newspaper  has  a  wide  cir- 
culation in  the  said  dty  of  Columbia  and 
throughout  several  states,  including  the  state 
of  South  Carolina. 

"(3)  That  the  said  plaintiff,  while  exer- 
cising his  rights  as  a  citizen,  on  Tuesday, 
May  3,  1010,  which  was  election  day  in  the 
said  dty  of  Columbia,  was  threatened  and 
warned  away  from  the  voting  precinct  in  the 
said  dty  of  Columbia  by  the  defendant  here- 
in, which  threats  and  warnings  to  the  plain- 
tiff consisted  in  a  statement  by  the  defendant 
that,  If  the  said  plaintiff  did  not  leave  the 
voting  prednct  and  cease  his  efforts  to  in- 
fluence voters  to  vote  against  one  Charles 
C.  Wilson,  who  was  at  that  time  a  candi- 
date for  coundlman  for  the  said  city  of  Co- 
lumbia, that  the  said  defendant  would  write 
up  the  said  plaintiff  In  the  newspaper  known 
as  the  'State,'  and  thereby  ruin  the  business 
of  the  said  plaintiff. 

"(4)  Subsequent  thereto,  to  wit  on  May  4» 
1910,  the  newspaper  known  as  the  'State,' 
published  and  drculated  by  the  defendant 
herein,  contained  the  following  news  item 
on  page  1: 


« <i 


as  secretary  and  treasurer  of  two  building  J  Shand,  coundlman. 


Wilson  Defeated  by  Fifty  Votes. 

'•  'He  Was  Fought  at  the  Polls  by  Fingal  a 

Black's  Friends. 

•**Vote  Nearly  as  Large  as  that  of  the 
Week  Before. 

••  The  defeat  of  C.  C.  Wilson  was  deplored 
by  his  friends  last  night  A  terrific  fight 
had  been  sprung  on  him  in  the  last  24  hours, 
and  before  his  friends  could  offset  the  attack, 
the  voting  was  on.  Brothers  of  Fingal  G. 
Black  were  at  the  polls  yesterday  urging  vot- 
ers to  cut  Mr.  Wilson.  It  will  be  recalled 
that  there  was  a  bitter  controversy  between 
Mr.  Wilson  and  Mr.  Black  18  months  ago, 
and  Mr.  Wilson  was  sustained  by  council.' 

"That  the  plaintiff  herein  is  one  of  the 
brothers  of  Fingal  G.  Black  referred  to  in  the 
said  paragraph. 

"(5)  That  in  the  same  issue  of  the  above- 
named  paper  appears  the  following  editorial 
on  page  4  of  the  said  newspaper: 

"'Columbia's  Commission. 

"  'The  commission  to  manage  the  munidpal 
affairs  of  Columbia  under  the  new  form  of 
government  was  completed  yesterday  by  the 
election  of  three  coundlmen,  Messrs.  Blalock, 
Steegllts,  and  Keenan.  In  the  first  primary 
W.  H.  Gibbes  was  elected  mayor  and  R.  W. 
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"  "The  state  regrets  the  defeat  of  Charles 
G.  Wilson  and  Charles  Narey  because  it  be- 
lieves their  services  to  the  people  of  Colum* 
bia  would  have  beenexceptionatly  valuable. 
It  relets,  too,  the  methods,  unfair  and  dis- 
creditable, that  virere  used  to  compass  the  de- 
feat of  Mr.  Wilson*  We  do  not  recall  a 
parallel  In  Columbia. 

**  'But  the  commission  is  elected,  and  will 
receive  from  us  the  most  cordial  support  in 
its  work  for  Columbia.  We  have  confidence 
in  the  ability  and  in  the  progresslveness  of 
the  majority  ot  the  board,  and  faith  in  the 
ability  of  our  new  system  to  get  the  best  out 
of  all  councilmen.  We  hope  the  regrets  now 
oitertained  at  the  loss  to  the  commission  of 
the  services  of  Wilson  and  Narey  will  be 
speedily  removed  by  the  efficiency  of  the 
work  performed  by  the  councilmen  chosen  in 
their  stead. 

"  'Columbians  have  their  faces  turned  to- 
ward a  period  that  has  promise  of  except 
tionally  great  prosperity.  Opportunity,  in 
several  guises,  is  knocking  at  our  doors.  The 
economical,  progressive,  energetic,  manage- 
ment of  a  city  is  the  surest  guarantee  of 
peace,  prosperity,  and  happiness.  Columbia 
now  has  the  way  opened  for  good  govern- 
ment, and  the  State  promises  Its  most  cordial 
support  to  each  and  every  member  of  the 
new  commission  in  an  effort  to  make  Colum- 
bia conspicuous  among  the  cities  of  the 
southeast  for  the  wise  administration  of  her 
affairs. 

*'  'A  new  order  of  things  has  come.  Past 
policies  will  be  abandoned,  and  a  strict  ac- 
counting exacted.  Columbia  shall  have  good 
government,  and  shall  take  her  place  at  the 
very  front.' 

'That  the  said  editorial,  in  connection  with 
the  local  on  page  1  of  the  said  newspaper, 
as  above  set  forth,  directs  public  attention 
to  the  plaintiff  herein,  and  denominates  his 
methods  of  fighting  the  said  Mr.  Wilson  as 
unfair  and  discreditable,  and  that  the  said 
libelous  publication  was  malicious  and  false, 
and  intended  to  impeach  the  honesty,  integ- 
rity, and  reputation  of  the  plaintiff  herein, 
and  therefore  to  expose  him  to  public  hatred, 
contempt,  ridicule,  and  obloquy,  and  to  injure 
him  in  his  businefls  and  occupation. 

**{S)  That  subsequent  to  the  libelous  pub- 
lication above  set  forth  on  the  morning  of 
May  5. 1910,  the  said  defendant  published  the 
following  editorial  on  page  4  of  the  'State': 

"  'Assassination  at  the  Polls. 

"  ^Doubtless  Fingal  C.  Black  and  his  rela- 
tives are  pleased  with  the  part  they  played 
on  Tuesday,  and  doubtless  they  are  not  con- 
oorned  In  the  State's  conceptloa  of  that  part 
Nevertheless,  as  they  took  a  public  position 
contrary  to  the  will  of  nearly  seven  hun- 
dred Columbians,  it  is  our  privilege,  in  be> 
half  of  those  682  voters  and  in  behalf  of 
all  men  who  wish  a  fttir  fight,  and  a  square 
deal  In  politics,  to  express  tbe  opinion  that 


their  policy  was  unfidr,  and  an  injustice  and 
offense  to  this  community  which  is  striving 
for  good  government 

"  'The  details  of  the  ramity  of  Mr.  Black 
to  Mr.  Wilson  are  not  material.  It  is  suffi- 
cient for  the  public  understanding  to  know 
that  while  on  Columbia's  streets  as  engineer, 
under  Mr.  Wilson,  a  disagreement  arose,  and 
it  became  impossible  for  the  subordinate  to 
longer  hold  his  place.  Then,  if  we  remem- 
ber, Mk.  Black  made  charges  against  the  ef- 
ficiency of  the  work  done  under  Mr.  Wilson's 
direction.  Council  took  up  the  charges,  and 
a  committee  made  exhaustive  examination 
of  the  work.  That  committee  was  not  a 
"Wilson"  committee.  It  is  a  coincidence  that 
one  of  its  members,  Mr.  Keenan,  gets  to 
council  as  the  result  of  the  attack  made  up- 
on Mr.  Wilson,  when  those  attacks  were  de- 
clared by  Mr.  Keenan,  in  his  official  capaci- 
ty, to  be  without  merit  or  juBtification. 

"'The  Wilson-Black  incident  is  so  old  as 
to  be  forgotten,  or  but  of  indistinct  mem- 
ory to  most  busy  people.  It  was  thrashed 
out,  and  settled  in  Wilson's  favor;  the  pub- 
lic sustaining  action  of  council.  Nothing 
more  is  heard  of  it  Meantime  the  form  of 
government  is  changed  and  many  Colum- 
bians, with  and  without  property,  and  seek- 
ing the  best  men  to  do  the  city's  work,  are 
anxious  that  Wilson's  services  be  secured. 
He  is  asked  to  be  a  candidate,  and  consents. 
There  is  a  campaign,  meeting,  and  he  ad- 
dresses the  people.  There  are  editorials  and 
letters  published  in  his  favor.  Fbr  two 
weeks  no  word  is  heard  against  him. 

"'But  on  election  day  the  personality  of 
the  Black  family  is  conspicuous  at  the  polls, 
and  its  members  work  ''against  Wilson." 
What  they  whisper  into  the  ears  of  the  unin- 
formed we  do  not  know;  Wilson  nor  his 
friends  may  not  know.  But  we  do  know 
there  is  no  diance  for  any  man  against  that 
sort  of  organized  Insidious  attack. 

"  'Now,  we  hold  that  the  people  of  Colum- 
bia had  rights  in  this  matter.  Fair  dealings 
to  Wilson  demanded  notice  of  atta<^,  but 
we'll  let  that  pass.  If  there  was  anything 
against  Mr.  Wilson  that  might  render  him 
unfit  to  hold  a  positiim  that  hundreds  consid- 
ered him  peculiarly  qualified  to  hold^  it  was 
the  right  of  Columbians  to  be  informed  of 
the  charges  in  time  for  inveBtigation.  It 
was  the  right  of  the  business  men  who  wished 
the  services  of  Mr.  Wilson  on  street  work,  or 
in  other  important  department,  to  know  BCr. 
Black's  complaint,  if  he  had  one.  With  a 
large  field  from  which  the  oomparatLvtiy  In- 
different voters  may  pick  candidates,  few 
men  are  so  inherently  strong  and  popular  as 
to  escape  assassination  at  the  polls  when 
a  number  of  men  organize  for  secret  attack 
on  one  particular  man.  The  object  of  the 
assault  is  deprived  of  any  chance  of  defense, 
and  his  friends  are  helpless.  They  cannot 
defend  against  unknown  attadc.  Thej  can- 
not say  a  man  Is  being  victimized  because 
he  has  performed  his  duty  to  tlie  public; 
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nor  can  they  know  whether  the  charges  are 
well  founded  so  they  may  withdraw  their 
friend  from  slaughter. 

"*We  hope  the  public  sentiment  will  so 
condemn  this  policy  that  it  will  never  toar 
another  election  in  this  town.' 

"(7)  That  the  plaintiff  herein  is  a  brother 
of  Fingal  G.  Black,  and  one  of  the  relatives 
referred  to  in  the  above  editorial  hea'ded, 
'Assassination  at  the  polls.' 

"(8)  That  the  said  publications,  above  set 
forth,  were  willful,  malicious,  and  false,  and 
tended  to  impeach  the  honesty,  integrity,  and 
reputation  of  the  plaintiff,  to  injure  his  char- 
acter and  reputation,  and  to  expose  him  to 
public  hatred,  contempt,  ridicule,  or  obloquy, 
and  to  injure  his  business  or  occupation,  and 
by  reason  thereof  the  said  plaintiff  has  been 
damaged  in  the  sum  of  $50,000. 

"Wherefore  the  plaintiff  prays  Judgment 
against  the  said  defendant  in  the  sum  of 
$50,000,  and  for  the  costs  of  this  action.*' 

The  complaint  in  the  case  of  E.  O.  Black 
is  identical  with  the  complaint  in  the  John 
E.  Black  Case,  last  above  quoted,  with  the 
exception  of  paragraph  1  which,  in  the  E.  O. 
Black  Case,  is  as  follows:  ''That  the  plain- 
tiff Is  a  citizen  and  resident  of  the  city  of 
Columbia,  county  of  Richland,  and  state  of 
South  Carolina,  and  his  business  being  that 
of  a  builder  and  contractor." 

The  complaint  in  the  case  of  Fingal  O. 
Black  differs  from  the  complaint  in  the  John 
E.  Black  Case  in  that  paragraph  1  alleges 
plaintiff  to  be  "by  profession  a  civil  engi- 
neer" ;  it  does  not  contain  the  allegation  ap- 
pearing in  paragraph  3  of  the  John  E.  Black 
complaint,  and  reading  as  follows:  "Was 
threatened  and  warned  away  from  the  voting 
precinct  in  the  said  city  of  Columbia  by  the 
defendant  herein,  which  threats  and  warn- 
ings to  the  plaintiff  consisted  in  a  statement 
by  the  defendant  that,  if  the  said  plaintiff 
did  not  leave  the  voting  precinct  and  cease 
his  efforts  to  influence  voters  to  vote  against 
one  Charles  0.  Wilson,  who  was  at  that  time 
a  candidate  for  councilman  for  the  said  city 
of  Columbia,  that  the  said  defendant  would 
write  up  the  said  plaintiff  in  the  newspaper 
known  as  the  *State,'  and  thereby  ruin  the 
business  of  the  said  plaintilT' — ^and  the  allega- 
tions found  in  paragraph  7  of  the  John  E. 
Black  complaint  are  entirely  omitted. 

The  defendant  demurred  to  the  complaints 
on  the  ground  that  they  do  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and  the  com- 
plaints dismissed.  From  the  order  sustain- 
ing the  demurrer,  the  plaintiff  appealed. 

[1]  This  is  a  demurrer;  and«  for  the  pur- 
poses of  the  demurrer,  the  allegations  are 
taken  as  true.  The  appellant  states  four 
tests  as  to  the  distinction  between  legitimate 
criticism  and  actionable  libel;  the  second  of 
which  (quoting  from  Odgers  and  also  from 
Newell  on  Slander  and  Libel)  is:  "(2)  Criti- 
cism never  attacks  the  individual,  but  only 


his  work."  .  The  complaint  alleges  that  the 
plaintiff  was  threatened  and  warned  on  May 
3d  that,  if  the  plaintiff  did  not  leave  the 
voting  precinct  and  cease  his  efforts  against 
Wilson,  the  defendant  would  write  up  the 
plaintiff  in  the  newspaper  known  as  the 
"State,"  and  thereby  ruin  the  business  of  said 
plaintiff.  That  on  the  4th  and  5th  arti- 
cles appeared  censuring  the  plaintiff.  That 
on  May  6th  there  appeared  an  article  in 
which  the  plaintiff's  conduct  is  thus  charac- 
terized: "He  [WUson]  is  asked  to  be  a  can- 
didate and  consents.  There  is  a  campaign 
meeting  and  he  addresses  the  people.  There 
are  editorials  and  letters  published  in  his 
favor.  For  two  weeks  no  word  is  heard 
against  him.  But  on  election  day  the  per- 
sonality of  the  Black  family  la  conspicuous 
at  the  polls  and  the  members  work  against 
Wilson.  What  they  whisper  into  the  ears 
of  the  uninformed  we  do  not  know;  Wilson 
nor  his  friends  may  not  know.  But  we  do 
know  there  is  no  chance  for  any  man  against 
that  sort  of  organized  insidious  attack."  The 
complaint  alleges  that  this  statement  is  ma- 
liciously untrue. 

[2]  In  Flood  V.  News  &  Courier  Co.,  71  S. 
C.  116,  50  S.  B.  639,  4  Ann.  Cas.  685,  this 
court  says:  "Written  words  tending  to  dimin- 
ish the  respectability  of  a  person  to  whom 
they  relate,  and  to  expose  him  to  disgrace 
and  obloquy,  although  they  do  not  impute 
the  commission  of  a  crime,  are  libelous  and 
actionable,  although  no  special  damages  are 
alleged  or  proven." 

[3]  It  must  be  assumed,  under  the  demur- 
rer, that  the  defendant  threatened  to  de- 
stroy plaintiff's  business,  and  in  pursuance 
of  that  purpose  falsely  and  maliciously  charg- 
ed in  its  paper  that  the  plaintiff  refrained 
from  making  an  open  charge  against  a  can- 
didate for  public  office  at  a  proper  time,  and 
afterwards  resorted  to  secret,  insidious,  and 
discreditable  charges,  when  it  was  too  late 
for  the  candidate  and  his  friends  to  refute 
them.  Taking  these  allegations  as  true,  the 
question  would  be  for  the  jury  to  determine 
whether  the  limfts  of  fair  criticism  had  been 
passed  in  the  discussion  of  public  affairs,  and 
the  plaintiff  unjustly  exposed  to  obloquy  and 
disgrace. 

[4]  The  question  when  criticism  and  state- 
ments cease  to  be  fair  and  honest,  and  be- 
come libelous,  is  usually  for  the  jury,  and 
can  rarely  be  decided  on  demurrer. 

[6]  It  is  true  that  a  demurrer  was  sus- 
tained to  the  complaint  in  Hubbard  v.  Fur- 
man  University,  76  S.  C.  610,  57  S.  E.  478. 
But  that  was  a  case  where  the  only  reason- 
able meaning  that  could  be  given  to  the  pub- 
lication was  a  meaning  free  from  libelous 
import;  and  the  court  thus  stated  the  law: 
"In  determining  whether  words  are  libelous, 
they  are  to  be  given  their  ordinary  and  pop- 
ular meaning ;  and  if  they  are  susceptib^e  of 
two  meanings,  one  libelous  and  the  other 
innocent,  the  former  is  not  to  be  adopted, 
and  the  latter  rejected,  as  a  matter  of  course ; 
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trot  it  must  be  left  to  the  Jnry  to  determine 
in  what  sense  they  were  used.  Davis  y. 
Johnston,  2  Bailey,  579;  Marshall  y.  Oun- 
ter,  6  Rich.  431.  If  the  words  are  plainly 
UbeloQS,  or  wanting  in  any  defamatory  slg- 
Difik»tlon,  it  is  the  province  and  duty  of 
the  court  to  say  so.  Where  the  meaning  is 
doubtful,  it  is  the  province  of  the  Jury  to 
decide.  Note  [Van  Vechten  v.  HoplJins]  4 
Am.  Dec.  351;  Barrows  v.  Bell  [7  Gray 
(Mass.)  301],  ee  Am.  Dec.  479;  Hayes  y.  Press 
Oo.  [127  Pa.  642,  18  Ati.  331,  5  L.  R.  A.  643], 
14  Am.  St  Rep.  874;  St.  James  Military  Acad- 
emy V.  Galser  [125  Mo.  517,  28  S.  W.  851, 
28  L.  R.  A.  067],  46  Am.  St  Rep.  502."  See, 
also,  Triggs  y.  Sun  P.  &  P.  Ass'n,  179  N.  Y. 
144,  71  N.  E.  739,  66  L..  R.  A.  612,  103  Am. 
St  Rep.  841,  and  note,  1  Ann.  Gas.  326; 
Holmes  v.  Glisby,  121  Ga.  241,  48  S.  E.  934, 
104  Am.  St.  Rep.  103,  and  note;  Burt  y. 
Adyertiser  Newspaper  Co.,  154  Mass.  238,  28 
N.  E.  1,  13  L.  R.  A.  97,  note;  White  v. 
NichoUs,  3  How.  266,  11  L.  Ed.  591 ;  Newell 
on  Slander,  290. 

The  demurrers  must  be  oYerruled,  and  the 
Judgment  reversed. 

GlBY,  C.  J.,  and  WOODS  and  HYDBICK, 
JJ.,  concur. 

WATTS,  J  (dissenting).  The  appeals  in 
three  cases  are  from  orders  of  his  honor, 
Robert  B.  Copes,  dated  June  7,  1911,  sustain- 
ing the  demurrers  to  and  dismissing  the  com- 
plaints in  each  of  the  above  causes.  The 
complaints  allege  that  the  defendants  pub- 
lished libelous  and  defamatory  matter  con- 
eemlng  plaintiffs'  action  In  a  municipal  elec- 
tion, held  in  the  city  of  Columbia,  to  choose 
commissioners  to  govern  the  city  under  the 
new  commission  form  of  government  For  a 
proper  understanding,  one  of  the  complaints 
should  be  set  out  with  a  report  of  the  case. 
The  only  difference  between  the  complaint 
in  the  John  E.  Black  Case  and  the  E.  O. 
Black  Case  is  that  John  E.  Black  is  alleged 
to  have  been  "engaged  as  a  plain  business 
man  in  the  business  of  real  estate  and  insur- 
ance, and  also  as  secretary  and  treasurer  of 
two  building  and  loan  companies,  in  said  city 
of  Columbia,**  while  as  to  E.  O.  Black  it  is 
alleged,  *'Hls  business  being  that  of  a  builder 
and  contractor."  Fingal  C.  Black  is  alleged 
to  have  been,  "by  profession,  a  civil  engi- 
neer.'* John  E.  Black  and  E.  O.  Black  were 
brothers  to  Fingal  C.  Black.  It  appears  from 
the  complaints  that  plaintiffs  had  taken  an 
active  part  in  defeating  one  Charles  C.  Wil- 
son, a  candidate  for  commissioner,  and  the 
publications  were  criticisms  of  the  manner  in 
which  the  plaintiffs  had  accomplished  their 
purpose. 

The  defendant  demurred  to  the  complaint 
on  seven  grounds.  The  first  ground  of  de- 
fendant's demurrer  was  abandoned  on  cir- 
cuit The  other  grounds  of  demurrer  were 
upon  the  ground  that  the  publications  were 
criticisms  and  expressions  of  opinion  of  the 


acts  and  conduct  of  the  plaintiffs  in  a  mat- 
ter of  public  concern,  and  were  not  therefore 
libelous  or  defamatory.  His  honor  sustained 
the  demurrers  and  dismissed  the  complaints. 
Plaintiffs  appeal,  and  allege  error  on  the  part 
of  his  honor  in  three  exceptions.  The  sole 
question  raised  by  these  exceptions  is  wheth- 
er the  circuit  judge  was  correct  in  holding 
that  it  appears,  from  the  face  of  the  com- 
plaints, that  the  alleged  libelous  or  defama- 
tory matter  was  criticism  and  expression  of 
opinion  of  the  acts  and  conduct  of  plaintiffs 
in  a  matter  of  public  concern,  and  was  not 
therefore  defamatory,  and  did  not  tend  to 
Impeach  the  honesty,  integrity,  or  reputation 
of  the  plaintiffs,  or  to  injure  their  character 
or  exx)ose  them  to  public  hatred,  contempt, 
ridicule,  or  obloquy,  or  to  Injure  them  in 
their  business  or  occupation,  or  otherwise. 

By  the  argument'  of  appellants,  no  serious 
claim  is  made  that  the  publications  were  de- 
famatory upon  the  plaintiffs  in  their  busi- 
ness and  occupation;  and  the  only  question 
in  the  case  is  whether  the  publications  are 
libelous  per  se.  This  simplifies  the  issue  by 
reducing  it  to  the  question  of  libel  or  no 
libel.  The  general  definition  of  libel,  given 
by  our  courts,  is  found  in  Smith  v.  Brad- 
street,  63  S.  a  530,  41  S.  E.  763,  and  quoted 
with  approval  In  Hubbard  t.  fiSirman  Uni- 
versity, 76  S.  O.  511,  57  S.  B.  478:  "A  libel 
Is  malicious  defamation,  expressed  either  by 
writing  or  printing,  or  by  signs,  pictures,  ef- 
figies, or  the  like,  tending  to  blacken  the 
memory  of  one  who  is  dead,  or  to  Impeach 
the  honesty  or  integrity  or  reputation,  or 
publish  the  natural  or  alleged  defects  of  one 
who  is  alive,  and  thereby  to  expose  him  to 
public  hatred,  contempt,  ridicule,  or  obloquy, 
or  to  cause  him  to  be  shunned  or  avoided,  or 
to  injure  him  in  his  office,  business,  or  occu- 
pation." Under  the  rule  of  pleading  as  laid 
down  In  this  case,  supra,  and  applying  that 
rule  of  pleading  to  the  complaints  in  these 
cases  at  bar,  there  is  no  allegation  of  any 
facts  tending  to  give  the  publications  any 
meaning  beyond  the  ordinary  and  popular 
meaning  of  the  words  used,  as  explained  by 
the  entire  publication;  and  it  is  for  the 
court  to  say  whether  the  words  are  defama- 
tory or  not  In  this  same  case  of  Hubbard  v. 
Furman  University,  supra,  the  court  says: 
"In  determining  whether  words  are  libelous, 
they  are  to  be  given  their  ordinary  and  popu- 
lar meaning ;  and  if  they  are  susceptible  of 
two  meanings,  one  libelous  and  the  other  in- 
nocent, the  former  is  not  to  be  adopted  and 
the  latter  rejected,  as  a  matter  of  course,  but 
it  must  be  left  to  the  jury  to  determine  in 
what  sense  they  were  used.  Davis  v.  John- 
ston, 2  Bailey,  579;  Marshall  v.  Gunter,  6 
Rich.  431.  If  the  words  are  plainly  libelous 
or  wanting  in  any  defamatory  signification, 
it  is  in  the  province  and  duty  of  the  court 
to  say  so.  Whenever  the  meaning  is  doubt- 
ful, it  is  the  province  of  the  jury  to  decide. 
Note  [Van  Vechten  t.  Hopkins]  4  Am.  Dec 
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361 ;  Barrows  ▼.  BeU  [7  Gray  (Mass.)  301]  66 
Am.  Dec.  479 ;  Hayes  v.  Press  Company  [127 
Pa.  642,  18  AtL  831,  6  L.  B.  A.  643],  14  Am. 
St  Rep.  874;  St  James  Military  Academy 
V.  Gaiser  [125  Mo.  617,  28  S.  W.  851,  28  L. 
R,  A.  667],  46  Am.  St  Rep.  602.". 

Were  the  four  diiTerent  publications  by  the 
defendant,  in  reference  to  plaintiffs'  conduct 
in  the  municipal  election,  libelous  or,  in  the 
way  of  legitimate  criticism,  fair  and  privi- 
l^ed  in  a  matter  of  interest  to  the  public, 
and  an  expression  as  to  their  conduct  in  a 
public  matter?  The  courts  have  recognized 
the  right  to  criticise  and  discuss  men  who 
become  candidates  for  public  honors.  In 
Mayrant  v.  Richardson,  1  Nott  &  Mc.  347,  9 
Am.  Dec.  707,  plaintiff  alleged,  when  a  candi- 
date for  Congress,  defendant  spoke  and  pub- 
lished of  plaintiff  that  plaintiff's  mind  was 
weak,  and  that  plaintiff  could  not  be  depend- 
ed on.  Court  sustained  a  demurrer  to  the 
complaint,  which  on  appeal  was  sustained, 
and  the  court  said:  "It  was  not  pretended 
that  those  words,  spoken  of  a  private  individ- 
ual, would  have  been  actionable.  And  I  am 
not  aware  of  any  principle  of  law  or  consti- 
tution by  which  a  person,  by  proclaiming 
himself  a  candidate  for  Congress,  becomes  so 
far  elevated  above  the  common  level  of  man- 
kind as  to  entitle  him  to  any  exclusive  privi- 
leges. On  the  contrary,  when  one  becomes  a 
candidate  for  public  honors,  he  makes  profert 
of  himself  for  public  investigation.  All  his 
pretensions  become  proper  subjects  of  in- 
quiry, and  discussion.  He  makes  himself  a 
species  of  public  property,  into  the  qualities 
of  which  every  one  has  a  right  to  inquire, 
and  of  the  fitness  of  which  every  one  has 
the  right  to  judge  and  give  bis  opinions.  The 
ordeal  of  public  scrutiny  Is  many  times  a 
disagreeable  and  painful  operation.  But  it 
is  the  result  of  that  freedom  of  speech 
which  is  the  necessary  attribute  of  every 
free  government,  and  is  expressly  guaranteed 
to  the  people  of  this  country  by  the  Consti- 
tution." The  same  may  be  said  of  the  free- 
dom of  speech  as  of  the  press:  '*That  among 
those  principles  deemed  sacred  in  America, 
among  those  sacred  rights  considered  as 
forming  the  bulwark  of  their  liberty,  which 
the  government  contemplates  with  awful  rev- 
erence, and  would  approach  with  the  most 
cautious  drcmnspection,  there  is  no  one  of 
which  the  importance  is  more  deeply  im- 
pressed on  the  public  mind.  That  this  liber- 
ty is  often  carried  to  excess,  that  it  some- 
times degenerates  into  licentiousness,  is  seen 
and  lamented;  but  the  remedy  has  not  yet 
been  discovered.  Perhaps  it  is  an  evil,  in- 
separable from  the  good*  with  which  it  is 
allied;  perhaps  it  is  a  isdioot  which  cannot 
be  stripped  from  the  stalk  without  wound- 
ing vitally  the  plant  from  which  it  is  torn." 

It  is  a  well-settled  rule  of  law  that  a  fair 
and  reasonable  criticism  upon  the  public 
acts  of  officers,  or  candidates  for  a  public 
office,  Is  allowed,  provided  it  contains  no  I 


reference  or  reflections  defamatory  to  his 
private  affairs,  character,  or  business.  Dam* 
ages  must  be  pecuniary,  not  sentimental. 
In  the  complaints  in  the  cases,  there  is  no 
allegation  that  plaintiffs  have  suffered  any 
loss  of  business,  or  suffered  in  a  social  way 
by  being  ostracised  or  prevented  from  being 
invited  anywhere.  Mental  anguish  will  not 
suffice,  as  some  people  are  more  sensitive 
than  others.  What  would  annoy  and  cause 
anguish  to  one  person  would  not  affect  an- 
other. In  all  cases  of  tort,  dama^res  must 
be  proximate,  not  remote.  The  words  pub- 
lished are  not  defamatory  per  se.  If  they 
were  libelous  per  se,  no  proof  of  actual  in- 
Jury  would  be  necessary  to  recover  some- 
thing. The  law  in  such  cases  presumes  that 
he  has  suffered  some  injury  by  reason  of 
the  publication. 

In  Odgers  on  libel  and  Slander,  34,  title, 
"Fair  and  bona  fide  comment  and  criticism," 
we  find:  "Every  one  has  a  right  to  com- 
ment on  matters  of  public  interest  and  gen- 
eral concern,  provided  he  does  so  fairly  and 
with  an  honest  purpose.  Such  comments 
are  not  libelous,  however  severe  in  their 
terms,  unless  they  are  written  intemperate- 
ly  and  maliciously.  Every  citizen  has  full 
freedom  of  speech  on  such  subjects;  but  he 
must  not  abuse  it.  This  branch  of  law  is 
but  of  recent  growth.  Cockbum,  0.  J.,  says 
in  Wesson  v.  Walter:  'Our  law  of  libel  has, 
in  many  respects,  only  gradually  developed 
itself  into  anything  like  a  satisfactory  and 
settled  form.  The  full  liberty  of  public 
writers  to  comment  on  the  conduct  and  mo- 
tives of  public  men  has  only  in  very  recent 
times  been  recognized.  •  •  •  Yet  who 
can  doubt  that  the  public  are  gainers  by 
the  change,  and  that  though  injustice  may 
often  be  done,  and  though  public  men  may 
often  have  to  smart  under  the  keen  sense 
of  wrong  inflicted  by  hostile  criticism,  the 
nation  profits  by  public  opinion  being  thus 
freely  brought  to  bear  on  the  discharge  of 
public  duties?  •  •  • »  The  right  to  com- 
ment upon  the  public  acts  of  public  men  ia 
the  right  of  every  citizen,  and  is  not  the 
peculiar  privilege  of  the  press.  But  new» 
paper  writers,  though  in  strict  law  they 
stand  In  no  better  position  than  any  other 
person,  are  generally  allowed  greater  lati- 
tude by  juries.  For  it  is  in  some  measure 
the  duty  of  the  press  to  watch  narrowly  the 
conduct  of  all  government  officials,  and  the 
working  of  all  public  institutions,  to  com- 
ment freely  on  all  matters  of  general  con- 
cern to  the  nation,  and  to  fearlessly  expose 
abuses.  *  •  *  Every  one  of  the  public  ia 
entitled  to  pass  an  opinion  on  everything 
which  in  a  way  incites  public  attention. 
Those  of  the  public  whose  opinion  on  such 
matters  is  best  worth  having  are  called  crit- 
ics. From  their  education,  ability,  or  expe- 
rience, they  can  judge  with  precision  (which 
is  the  true  meaning  of  the  word  criticise), 
and  their  opinion,  therefore,  is  entitled  te 
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respect.  Their  criticism  may  be  commenda- 
tory ;  but  it  is,  perhaps,  more  generally  un- 
favorable. Still,  so  long  as  it  continues  to 
be  criticism  at  all,  it  is  not  defamatory. 
Where  defamatory  commences,  true  criti- 
cism ends.  Eree  criticism  differs  from  def- 
amation in  the  following  particulars:  (1) 
Criticism  deals  with  only  such  things  as  in- 
vite public  attention,  or  call  for  public  com- 
ment. (2)  Criticism  never  attacks  the  indi- 
vidual, but  only  his  work.  Such  work  may 
be  either  the  policy  of  a  government,  the 
action  of  a  member  of  Parliament,  a  public 
entertainment,  a  book  published,  or  a  pic- 
ture exhibited.  In  every  case  the  attack  is 
on  a  man's  acts,  or  on  something,  and  not 
upon  the  man  himself.  A  true  critic  never 
indulges  in  personalities.  (3)  True  criti- 
cism never  imputes  or  insinuates  dishonor- 
able motives  (unless  Justice  absolutely  re- 
quires it,  and  then  only  on  the  clearest 
proofs).  (4)  The  critic  never  takes  the  ad- 
vantage of  the  occasion  to  gratify  private 
malice,  or  to  attain  any  other  object  beyond 
the  fair  discussion  of  matters  of  public  in- 
terest, and  the  Judicious  guidance  of  the 
public  taste." 

We  find  the  same  rule  laid  down  in  New- 
ell on  Slander  and  Libel  (2d  Ed.)  pp.  564^ 
567: 

'^Criticism,  fair  comment  made  in  good 
fiiith.  Every  person  has  a  right  to  comment 
on  matters  of  public  interest  and  general 
concern,  provided  he  does  so  fairly  and  with 
an  honest  purpose.  <Snch  comments  are  not 
libelous,  however  severe  in  their  terms,  un- 
less they  are  written  intemperately  and  ma- 
liciously. Bvery  citizen  has  full  freedom  of 
speech  on  such  subjects;  but  he  must  not 
abuse  it  The  general  rule  to  be  adhered 
to  in  criticising  or  commenting  on  matters 
of  public  interest  is  to  confine  the  comments 
to  the  matter  itself,  and  not  to  descend  to 
personal  attacks  on  private  character  or  im- 
putations of  unworthy  motives.  For  the 
public  benefit,  the  law  confers  a  privilege 
upon  fair  and  honest  criticism;  and  this 
privilege  should  never  be  abused  in  order 
to  gratify  personal  malice  or  to  advance  pri- 
vate interest  The  advancement  of  truth, 
the  triumph  of  goodness,  the  destruction  of 
falsehood  and  Ignoranoe  should  be  the  ob- 
ject of  the  critic^  the  commentator,  or  the 
reviewer;  and  these  principles  alone  should 
animate  him  in  the  performance  of  his  duty. 
Hia  sole  and  single  purpose  should  be  to  pro- 
mote the  public  good,  to  enable  the  people 
to  discern  right  from  wrong,  to  encourage 
merit,  and  to  firmly  condemn  and  expose 
the  charlatan  and  the  cheat 

*'(Mticism  distinguished  from  defamation. 
Criticism  differs  from  defamation  in  the  fol- 
lowing particulars:  (1)  Criticism  deals  only 
with  such  things  as  invite  public  attention 
«r  call  for  public  comment  It  does  not  fol- 
low a  public  man  into  his  private  life  or  pry 
tnto  his  domestic  concerns.    (2)  It  never  at- 


tacks the  individual,  but  only  his  work. 
Such  work  may  be  either  the  policy  of  a 
government,  the  action  of  a  member  of  a 
legislative  body,  a  public  entertainment,  a 
book  published,  or  a  picture  exhibited.  In 
every  case,  the  attack  is  on  a  man's  acts, 
or  on  something,  and  not  upon  the  man  him- 
self. A  true  critic  never  indulges  in  person- 
alities, but  confines  himself  to  the  merits 
of  the  subject-matter.  (3)  It  never  imputes 
or  Insinuates  dishonorable  motives,  unless 
Justice  absolutely  requires  it,  and  then  only 
on  the  clearest  proofs.  (4)  The  critic  never 
takes  advantage  of  the  occasion  to  gratify 
private  malice  or  to  attain  any  other  object 
beyond  the  fair  discussion  of  matters  of 
public  interest  and  the  Judicious  guidance 
of  public  tastes.  He  carefully  examines  the 
matter,  and  then  honestly  and  fearlessl;; 
states  his  true  opinion  of  it" 

In  Bearce  v.  Bass,  88  Me.  521,  541,  34  Atl. 
411,  413,  51  Am.  St.  Rep.  446,  450,  the  court 
said:  "It  is  sometimes  said  that  fair  and 
honest  criticism  in  matters  of  public  con- 
cern is  privileged.  But  this  is  not  true  in 
a  strict  legal  sense.  The  distinction  be- 
tween fair  and  reasonable  comment  and  crit- 
icism and  privileged  communications  is  this: 
That  in  the  latter  case,  the  words  may  be 
defamatory,  but  the  defamation  is  excused 
or  Justified  by  reason  of  the  occasion;  while 
in  the  former  case  the  words  are  not  de- 
famatory of  the  plaintiff,  and  hence  not  li- 
belous— ^the  stricture  or  criticism  is  not  up- 
on the  person  himself,  but  upon  his  work. 
So  long,  therefore,  as  the  criticism  is  con- 
fined to  his  work,  and  does  not  attack  the 
moral  character  or  professional  integrity  of 
the  individual,  and  is  fair  and  reasonable, 
there  is  no  libel,  because  there  Is  no  defa- 
mation of  the  man  himself.  But,  when  the 
comment  or  criticism  of  the  man's  work  be- 
comes an  attack  on  his  private  or  business 
character,  then  the  element  of  malice  comes 
in  and  stamps  the  language  as  libelous. 
Fraser  v.  Berkeley,  7  CJar.  ft  P.  621." 

In  Howarth  v.  Barlow,  118  App.  Div.  610, 
99  N.  T.  Supp.  457,  the  court  said:  "The 
plaintiff's  whole  official  conduct  in  the  mat- 
ter was  open  to  the  fullest  criticism,  and  the 
defendant  and  all  other  persons  had  the 
right  to  draw  from  It  and  express  any  opin- 
ions of  inferences  that  could  be  drawn  from 
it,  although  contrary;  and  it  may  be  more 
reasonable  ones  could  be  drawn  from  it 
That  such  opinions  or  inferences  are  far- 
fetched, high-strung,  or  severely  moral,  or 
contrary  to  other  opinions  or  Inferences  that 
seem  more  reasonable,  does  not  matter  so 
long  as  there  is  a  basis  for  them  in  the 
acts  or  words  of  the  person  who  is  subject 
to  such  criticism.  .The  majority  or  prevail- 
ing opinion  is  not  the  test  of  whether  such 
opinion  or  inference  be  permissible.  The  pre- 
vailing or  majority  opinion  is  often  the 
wrong  one,  and  for  that  reason  the  law  gives 
full  latitude  to  the  expression  of  any  and  all 
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opinions  on  tblngs  of  general  concern.  It 
does  not  matter  that  the  opinions  or  infer- 
ences expressed  are  not  the  most  charitable 
or  reasonable  ones,  or  that  they  are  the 
wrong  ones,  provided  they  be  based  on  the 
facts,  and  the  facts  are  capable  of  them. 
This  is  the  mle  of  latitude  of  discussion  and 
criticism  of  every  one  who  holds  a  public 
office,  or  writes  a  book,  or  does  any  act  by 
which  he  Invites  public  attention  and  criti- 
cism. MacDonald  v.  Sun  Printing  &  Pub- 
lishing Ass'n,  45  Misc.  Rep.  441,  92  N.  Y. 
Supp.  37.  The  people  are  not  obliged  to 
speak  of  the  conduct  of  their  officials  In  whis- 
pers or  In  bated  breath  In  a  free  government, 
but  only  in  a  despotism.  On  the  contrary, 
they  have  a  right  to  speak  out  In  open  dis- 
cussion and  criticism  thereof;  the  only  test 
being  that  they  make  no  false  statement. 
And  this  is  the  great  safeguard  of  free  gov- 
ernment and  of  pure  government.  This  Is 
fundamental  among  us.'* 

While  an  officer's  public  acts  may  be  criti- 
cised, the  publication  must  not  contain  a 
charge  against  his  personal  or  moral  char- 
acter. In  the  case  of  Negley  v.  Farrow,  60 
Md.  158,  45  Am.  Rep.  715,  the  defendant,  a 
newspaper,  in  the  publication  of  an  article, 
charged  the  plaintiff,  who  was  a  senator, 
with  being  under  corrupt  Influences,  a  trai- 
tor to  his  party,  and  accepting  bribes.  The 
court  held  the  publication  libelous  on  de- 
murrer, and  said:  **No  one  denies  the  right 
of  defendants  to  discuss  and  criticise  boldly 
and  fearlessly  the  official  conduct  of  plaintiff. 
It  is  a  right  which,  in  every  free  country, 
belongs  to  the  citizen,  and  the  exercise  of  it, 
within  lawful  and  proper  limits,  affords 
some  protection,  at  least,  against  official 
abuse  and  corruption.  But  there  is  a  broad 
distinction  between  fair  and  legitimate  dis- 
cussion in  regard  to  the  conduct  of  a  public 
man,  and  the  imputation  of  corrupt  motives 
by  which  that  conduct  may  be  supposed  to 
be  governed.  And  if  one  goes  out  of  his  way 
to  asperse  the  personal  character  of  a  public 
man,  and  to  ascribe  to  him  base  and  corrupt 
motives,  he  must  do  so  at  his  peril,  and  must 
either  prove  the  truth  of  what  he  says,  or 
answer  in  damages  to  the  party  injured." 
A  newspaper  has  the  right  to  fairly  and 
honestly  comment  on  matters  of  public  in- 
terest, such  as  the  official  conduct  of  a  pub- 
lic officer.  ♦  •  •  The  right  of  a  newspa- 
per to  comment  within  its  privilege  on  mat- 
ters of  public  interest,  such  as  the  conduct 
of  a  public  officer,  includes  the  right  to  ex- 
press opinions  as  to  his  acts  and  to  draw  In- 
ferences as  to  his  motives,  whether  they  be 
right  or  wrong,  or  reasonable  or  unreasona- 
ble, provided  they  are  made  in  good  faith 
and  based  on  fiicts.  •  ♦  •  Newspaper  com- 
ment on  acts  of  public  officers  are  not  privi- 
leged, when  made  maliciously.  Cook  v.  Pul- 
itzer Pub.  Co.  (Mo.  Sup.)  145  S.  W.  481.", 

In  Newell  on  Slander  and  Libel  (2d  Ed.) 
p.  577,  we  find :    *'In  the  exercise  of  the  right 


of  criticism  In  matters  of  public  Interest,  it 
necessarily  results  that  public  officers  will 
not  always  be  placed  before  the  people  in 
their  true  character,  but  that  their  official 
acts  will  be  misconstrued  and  wrong  motives 
win  be  Imputed,  even  when  thqy  are  entirely 
free  from  blame,  and  no  valid  basis  for  un- 
favorable comment  exists.  That  is  the  com- 
mon experience  of  all  who  have  held  public 
office.  This  incident  of  official  position  was 
aptly  expressed  by  the  noted  English  Jurist, 
Cockburn,  C.  J.,  as  follows:  *Thosewho  fill  a 
public  position  must  not  be  too  thin  skinned 
in  reference  to  comments  made  on  them.  It 
would  often  happen  that  observations  would 
be  made  upon  public  men,  which  they  knew 
from  the  bottom  of  their  hearts  were  unde- 
served and  unjust;  yet  they  must  bear  with 
them,  and  submit  to  be  mLsunderstood  for  a 
time,  because  all  knew  that  the  criticism  of 
the  press  was  the  best  security  for  the  prop- 
er discharge  of  public  duties.' " 

The  plaintiffs  were  not  candidates  for  elec- 
tion to  public  office,  but  were  exercising 
their  constitutional  rights  as  voters,  and  tak- 
ing an  active  part  in  the  selection  of  candi- 
dates. They  voluntarily  took  a  quasi  public 
position,  and  thereby  invited  criticism.  It 
Is,  in  a  measure,  now  the  practice  for  candi- 
dates for  public  office  to  have  headquarters, 
a  campaign  manager,  parties  to  distribute 
literature,  spellbinders,  strikers,  challengers, 
heelers,  and  electioneers;  all  of  which  is  a 
part  of  the  political  machinery,  whereby  a 
person  Is  elected  to  office,  and  we  see  no  rea- 
son why  a  voter,  who  voluntarily  becomes  a 
part  of  this  machinery  for  the  purpose  of 
electing  one  to  office,  should  not  be  subject  to 
the  same  criticism  that  the  candidate  to  of- 
fice is  subject  to.  If  the  voter  voluntarily 
goes  to  the  polls  to  influence  another's  vote 
by  whispering  in  every  voter's  ear,  or  at- 
tempting to  Insinuate  his  hands  in  every 
candidate's  pocket,  we  see  no  reason  why  he 
is  not  a  fair  mark  for  legitimate  criticism. 

"All  political,  legal,  and  ecclesiastical  mat- 
ters are  matters  of  public  concern ;  so  is  the 
conduct  of  every  town  and  city  council  and 
the  like.  ♦  •  ♦  Anything  that  is  a  public 
concern  of  the  inhabitants  is  a  matter  of 
public  interest  within  the  meaning  of  the 
rule.  The  public  conduct  of  every  public  Is 
a  matter  of  public  concern.  •  •  •  where 
an  individual  or  organization  invites  public 
attention  in  any  way,  or  appeals  for  public 
patronage,  ♦  ♦  •  it  challenges  public  crit- 
icism. •  •  ♦  When  a  man  comes  promi- 
nently forward  In  any  way  and  acquires  for 
a  time  a  quasi  public  position,  he  cannot  es- 
cape the  necessary  consequences — ^the  free 
expression  of  public  opinion.  Whoever  seeks 
notoriety  or  Invites  public  attention  Is  said  to 
challenge  public  criticism,  and  he  cannot  re- 
sort to  the  law  courts.  If  that  criticism  be 
less  favorable  than  he  anticipated."  Odgers 
on  Libel  and  Slander,  pp.  40,  41,  45,  50. 

The  plaintiffs  had  the  right  to  vote  for 
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whom  they  pleased,  and  had  the  legal  right 
to  persnade  others  to  vote  for  whom  they 
v^ished.  The  publications  do  not  charge 
them  with  bribery  or  any  illegal  act  There 
Is  nothing  in  the  allegations  of  fact  impeach- 
ing the  honesty  or  integrity  or  reputation  of 
plaintiffs.  The  words  are  not  libelous  per 
se.  We  think  that  the  plaintiffs  occupied  a 
quasi  public  position,  and  their  conduct  was 
subject  of  fair  and  bona  fide  criticism  by  a 
public  newspaper. 

I  think  the  exceptions  should  be  overrul- 
ed and  judgment  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion, this  court  is  satisfied  that  no  material 
question  of  law  or  fact  has  either  been  over- 
looked or  disregarded.  The  differences  in 
the  allegation  of  the  complaints  are  not  sufll- 
dent  to  change  the  result 

It  is  therefore  ordered  that  the  petition 
for  a  rehearing  be  dismissed,  and  the  order 
heretofore  granted  staying  the  remittitur  be 
revoked. 


(93  S.  C.  414) 

APPEAL  or  BAYLOR  et  al. 

LOXG  V.  UNION  BURIAL  AID  OF.  GREEN- 

WOOD. 

(Supreme  Court  of  South  Carolina.     Jan.  22, 

1913.) 

1.  Beneficial  Associations  (§  20*)— Sebvicb 
on—Benevolent  Associations. 

Civ.  Code  1912,  §{  3336,  3337,  and  3338. 
providing  the  manner  for  suing  unincorporated 
associations,  and  that  service  on  an  agent  waa 
sufficient  to  make  such  association  a  party, 
and  that  ezecntion  may  be  levied  on  the  Individ- 
nal  property  of  any  of  the  members^  apply  to 
an  nnincorporated  burial  aid  association  requir- 
int?  all  the  membeni  to  pay  25  cents  to  help 
defray  the  burial  expenses  of  one  dying. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent.  Dig.  §f  51-56 ;  Dec.  Dig.  | 
20.»1 

2.  Associations  (8  20*)  —  Constitutional 
Law  (§  309*)— "Due  Process"  of  Law— 
Statutes 

C!t.  Code  1912,  S§  3336,  3337,  and  3338, 
providing  that  service  on  an  agent  of  an  unin- 
corporated association  made  the  association  a 
party,  and  that  execution  could  issue  against 
the  property  of  any  member  without  further 
notice,  do  not  violate  the  **due  process"  clause 
of  the  Constitution  on  account  of  substituted 
service;  **due  process"  being  any  le?al  proceed- 
ing enforced  by  public  authority,  whether  sanc- 
tioned by  age  and  custom,  or  newly  demised  in 
the  discretion  of  the  legislative  power  in  fur- 
therance of  the  general  public  good,  which  guards 
and  preserves  the  principles  of  liberty  and  jus- 
tice. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent.  Dig.  $1  36-43:  Dec.  Dig.  §  20;*  Constitu- 
tional Law»  Cent  Dig.  f§  929,  930;  Dec.  Dig. 
|309.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2227-2256;    voL  8,  p.  7644.] 

3.  Beneficial  Associationb  (§  15*)  —  Con- 
tracts Between  M^mbebs  —  Judqmsntb — 

OONBTIT  UTAONAI.  LaW. 

Any  contract  between  members  of  a  burial 
aid  association  that  they  should  pay  no  more 


than  25  cents  toward  defraying  the  burial  ex- 
penses of  a  member  dying,  made  after  the  pas- 
Hai?e  of  Clv.  Code  1912,  §§  3336,  3337,  and 
3338,  providing  that  the  property  of  any  mem- 
ber of  unincorporated  associations  shall  be 
liable  to  judgment  and  execution  for  satisfac- 
tion of  a  judgment  against  the  association,  is 
ultra  vires  as  far  as  such  statutes  are  concerned. 
[Ed.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent.  Dig.  §  7;    Dec.  Dig.  §  15.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Franic  B.  Gary, 
Judge. 

"To  be  officially  reported." 

Action  by  M.  C.  Long  against  the  Union 
Burial  Aid  of  Greenwood.  Judgment  for 
plaintiff,  and  Floyd  Baylor  and  others,  mem- 
bers of  the  defendant  association,  appeal. 
Affirmed. 

The  following  is  the  order  of  the  lower 
court: 

"Heretofore  9ait  was  Instituted  in  this 
court  by  M.  C.  Long,  In  his  own  right  and 
as  executor,  etc.,  against  Union  Burial  Aid 
of  Greenwood,  S.  C.  The  complaint  alleged^ 
among  other  things,  that  the  defendant  Un- 
ion Burial  Aid  of  Greenwood  county,  S.  C, 
is  an  unincorporated  union,  with  a  member- 
ship of  1,000  or  1,500  individuals,  too  numer- 
ous to  be  made  parties  defendant.  •  •  • 
The  summons  was  served  upon  the  president 
of  the  association.  The  issues  were  referred 
to  the  master  of  Greenwood  county,  who 
made  his  report  that  the  petitioners  are 
members  of  the  association,  and  that  judg- 
ment should  be  allowed  against  the  defend- 
ant and  the  individuals.  A  decree  was  made 
April  10,  1912,  making  the  report  of  the 
master  the  Judgment  of  the  court,  and  di- 
recting that  the  plaintiff  have  leave  to  enter 
up  judgment  and  issue  execution  against  the 
defendant  Union  Burial  Aid  or  against  Floyd 
Baylor  and  the  other  petitioners  herein. 
Judgment  wa&  entered  and  execution  Issued 
against  the  individual  property  of  the  peti- 
tioners. 

'"The  petitioners  herein  made  their  petition 
in  the  cause,  setting  forth  that  prior  to 
April,  1911,  your  petitioners  and  others  as- 
sociated themselves  together  under  the  name 
and  style  of  Union  Burial  Aid  of  Greenwood 
county,  S.  C,  for  the  purpose  of  aiding  its 
members  and  the  families  of  its  deceased 
members  In  the  defrayal  of  burial  and  other 
expenses;  that  the  contract  was  that,  upon 
the  payment  of  25  cents  by  each  member,  he 
would  be  released  from  further  liability, 
which  sum  each  had  paid;  that  upon  the 
death  of  Zenobla  Thomas,  one  of  the  mem- 
bers of  said  union,  his  executor  brought  suit 
against  the  imlon;  that  service  of  the  sum- 
mons and  complaint  in  the  case  was  made 
upon  Floyd  Baylor,  the  president  of  the  un- 
ion, and  was  not  maae  upon  any  other  mem- 
bers ;  that  judgment  was  given  against  each 
of  the  petitioners,  and  execution  was  issued 
thereon;    that  the  judgment  and  execution. 
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of  which  fhe  petitioners  have  neyer  until  re- 1 
cently  had  any  notice,  are  a  cloud  upon 
their  respective  titles;  and  the  petitioners 
ask  that  the  said  purported  judgment,  en- 
tered against  them  as  individuals  herein,  be 
set  aside  and  declared  null  and  void,  and 
that  the  plaintiffs  he  perpetually  enjoined 
from  enforcing,  or  attempting  to  enforce,  the 
said  judgment  and  execution. 

"A  temporary  restraining  order  was  made 
by  me,  and  the  respondents  were  required  to' 
show  cause  why  the  relief  asked  for  should 
not  be  granted.  Upon  the  return  being  made 
to  this  rule,  the  respondents  demurred  to  the 
petition.  I  regard  this  petition  as  In  the 
nature  of  a  motion  in  the  cause,  and  which, 
strictly  speaking,  there  is  no  such  thing  as 
a  demurrer  to  a  motion,  nevertheless  the  ar- 
guments in  favor  of  the  so-called  demurrer 
may  very  well  be  considered  as  reasons  why 
the  motion  should  not  be  granted.  This  is 
the  view  I  take  of  the  matter  now  before 
me,  to  wit,  argimaents  for  and  against  a  mo- 
tion made  in  the  original  cause. 

*'The  petitioners  contend  that,  Inasmuch 
as  they  were  never  served  with  the  summons 
and  complaint  In  the  cause,  no  Judgment  or 
execution  could  be  properly  issued  against 
them;  that  the  provisions  of  the  statutes, 
to  wit,  chapter  51  of  the  Code  of  Laws  of 
South  Carolina,  sections  3336,  3337,  3338,  do 
not  apply  to  a  benevolent  association  such  as 
the  one  now  before  the  court;  that,  if  they 
do  apply,  they  are  in  contravention  of  the 
due  process  clause  of  the  CJonstltution ;  and 
that  the  contract  upon  which  the  Judgment 
is  founded  limits  the  liability  of  the  mem- 
bers to  the  payment  of  26  cents  each,  which 
amount  each  petitioner  has  paid,  and  there- 
fore the  plaintiffs,  being  parties  to  the  con- 
tract, could  not  obtain  ^Judgment  and  execu- 
tion against  the  petitioners.  I  cannot  agree 
with  the  petitioners  upon  any  of  these  propo- 
8itlon& 

*'The  chapter  to  which  reference  is  made 
la  entlted,  'Unincorporated  Joint  stock  and 
other  associations.'  The  sections  thereof,  to 
which  reference  is  made,  are  as  follows: 

"'Section  3336.  All  unincorporated  associ- 
ations  may  be  sued  and  proceeded  against 
under  the  name  and  style  by  which  they  are 
usually  known,  without  naming  the  individ- 
ual members  of  the  association. 

"'Section  8337.  Process  served  an  any 
agent  of  any  unincorporated  association  do- 
ing business  in  this  state  under  the  name 
and  style  by  which  it  is  usually  known,  shall 
be  sufficient  to  make  such  association  a  par- 
ty in  any  court  of  record  In  the  county  in 
which  such  agent  may  be  served. 

'*  'Section  8338.  On  Judgment  being  obtain- 
ed against  such  association  under  such  pro- 
cess, final  process  may  issue  to  recover  sat- 
isfaction of  such  judgment,  and  any  prop- 
erty of  the  association,  and  the  individual 


property  of  any  copartiaer  or  member  there- 
of, found  in  the  state,  shall  be  liable  to 
Judgment  and  execution  for  satisfaction  of 
any  such  Judgment* 

"No  effort  was  made  to  show  that  the 
president  of  the  association  is  not  or  was 
not  its  agent. 

[1]  "It  seems  clear  that  these  sections  are 
Intended  to  apply  to  just  such  associations 
as  the  one  before  the  court,  and  to  provide 
a  method  of  bringing  before  the  court  asso- 
ciations of  persons  doing  business  under  a 
common  name,  but  having  no  corporate  ex* 
Istence,  by  service  of  process  upon  their 
agent,  and  to  provide  for  the  issuance  of 
final  process  against  the  individual  members 
There  is  no  question  that  in  the  original 
cause  the  summons  was  duly  served  upon 
the  president  of  the  association,  who,  more 
than  he,  could  be  considered  the  agent  of 
the  association.  But,  as  stated  above,  no 
effort  is  made  to  show  that  the  president  is 
not  the  agent  of  the  association.  It  seems 
to  me  that  the  petitioners  were  before  the 
court  by  the  substituted  service  provided  by 
the  statute. 

[2]  "Was  this  substituted  service  or  serv- 
ice by  representation  obnoxious  to  the  'due 
process'  clause  of  the  Constitution?  I  think 
not  '"Due  process  of  law"  means  process 
according  to  the  law  of  the  land,  which  pro- 
cess, in  the  states,  is  regulated  by  the  law 
of  the  states.'  Cox  v.  Gilmer  (O.  O.)  88  Fed. 
343.  A  perfectly  satisfactory  definition  of 
'due  process'  may  perhaps  not  be  easily  stat- 
ed. Any  legal  proceeding  ^forced  by  public 
authority,  whether  sanctioned  by  age  and 
custom,  or  newly  devised  in  the  discretion 
of  the  legislative  power  in  furtherance  of 
the  general  public  good,  which  guards  and 
preserves  the  principles  of  liberty  and  jus- 
tice, must  be  held  to  be  'due  process  of  law/ 
Brown  v.  N.  J.,  176  U.  S.  172,  20  Sup.  Ct 
77,  44  L.  Ed.  119.  'The  Legislature  is  not 
open  to  the  charge  of  depriving  one  of  his 
rights  without  due  process  of  law,  if  it  be 
general  in  its  operations,  upon  the  subjects 
to  which  it  relates,  and  is  enforceable  in 
the  usual  modes  established  in  the  admlni^ 
tratlon  of  government  in  respect  to  kindred 
matters;  that  is,  by  process  or  proceedings 
adapted  to  the  case.'  Dent  v.  West  Virginia* 
129  U.  S,  114,  9  Sup.  Ct  281,  82  li.  Ed.  623. 

"In  view  of  these  authorities,  and  many 
others  equally  as  convincing,  I  am  constrain- 
ed to  hold  that  the  statute  in  question  is  not 
in  contravention  of  the  Constitution,  and  to 
hold  that  service  in  the  manner  provided  in 
the  statute  gave  to  the  plaintiff  the  right, 
when  all  other  conditions  were  fulfilled,  to 
enter  judgment  and  execution  against  the  in- 
dividual property  of  the  members  of  the  un- 
incorporated association. 

[3]  "The  petitioners  further  urge  that  the 
jud^ent  was  obtained  upon  a  contract,  by 
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which  tbe  plaintiff  was  bound,  whicli  releas- 
ed tlie  Individuals  from  farther  liability  upon 
tbe  payment  by  each  of  25  cents,  which  each 
has  paid.  Any  contract  made  subsequent  to 
the  enactment  of  the  statute  must  be  consid- 
ered as  being  subject  to  the  statute,  and  as 
embracing  the  statute  in  its  terms.  Any 
contract  made  in  violation  of  the  law  of  the 
land  must  be  regarded  as  being  to  that  ex- 
tent niltra  vires.'  I  hold,  therefore,  that  the 
terms  of  the  particular  contract  will  render 
the  Judgment  upon  it  neither  void  or  voida- 
ble. 

"I  do  not  regard  this  as  a  motion  under 
section  105  of  the  Code  of  Procedure,  asking 
that  the  judgment  be  set  aside  on  the  ground 
of  some  excusable  mistake,  inadvertence,  or 
neglect  on  the  part  of  the  defendants,  but 
rather  a  motion  to  set  aside  the  judgment 
and  execution,  because  it  is  without  legal 
authority,  and  is  therefore  null  and  void. 
See  the  case  of  Life  Ins.  Go.  v.  Mobley,  00 
S.  C.  552,  73  8.  E.  1032. 

''It  may  be  that  this  view  of  the  case  works 
a  hardship  to  the  petitioners.  If  so,  I  can 
only  say,  'thus  the  law  is  written.'  It  may 
be  that  the  petitioners  can  get  relief  from 
this  hardship  by  demanding  contribution 
from  their  fellow  members,  numbering  per- 
haps 1,000.  But  with  this,  at  this  time,  I 
have  nothing  to  do. 

"Having  concluded  that  there  was  l^:al 
authority  for  the  judgment  and  execution  is- 
sued, and  that  the  same  is  not  unconstltu- 
tional,  it  is  ordered  that  the  temporary  re- 
straining order  heretofore  made  by  me  here- 
in be,  and  the  same  is  hereby,  dissolved, 
and  that  the  relief  prayed  for  in  the  petition 
herein  be,  and  the  same  is,  refused." 

Featherstone  &  McGhee,  of  Greenwood,  for 
appellants.  Giles  &  Ouzts,  of  Greenwood, 
for  respondents. 

OAKY,  G.  J.  The  judgment  of  the  circuit 
court  is  affirmed,  for  the  reasons  therein 
stated. 

WOODS,  HYDBIGK,  WATTS,  and  FRA- 
8BR,  JJ.,  concur. 
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(Supreme  Goort  of  South  Garolina.     Dee.  7. 

1012.) 

1.  HoiaciDB  (f  208*)— Dying  Dsolar^tions 
— Bequibitks. 

To  render  dying  declarations  admissible  In 
a  homicide  case,  it  need  only  be  shown  that 
the  death  of  the  declarant  was  imminent  when 
the  dedarations  were  made;  that  he  was  with- 
oQt  hope  of  recovery:  and  that  the  drcum- 
itances  of  the  cause  of  approaching  death  were 
the  subject  of  the  declaration* 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Ceat.  Dig.  {f  430-4S7;  Dec.  Dig.  ^  203.*] 


2.  Gbiminal  Law  (i  1050*)— AFFKAZr-SPSO- 

IFICATION    OF  ERBORS. 

Exceptions  to  the  admission  of  evidence 
will  not  be  reviewed  on  appeal,  unless  the 
specific  errors  are  pointed  out. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Gent  Dig.  {  2671;  Dec.  Dig.  {  1059.*] 

3.  GbiminaIi  Law  <§  957*)— Verdict— Affi- 
OAviTs  OF  Jurors. 

While  a  verdict  decided  by  chance  or  by 
a  bare  majority  of  the  jury,  or  one  rendered 
against  the  will  of  a  juror,  may  be  set  aside, 
a  juror  cannot  impeach  his  verdict  by  affida- 
vit as  to  what  transpired  in  the  jury  room. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Gent  Dig.  If  2892-2305;  Dec.  Dig.  f 
957.*] 

4.  Grivinal  Law  (|  059*)— New  Triait- 
Argument— Restricti  0  N . 

It  is  within  the  discretion  of  the  trial 
judge  as  to  how  long  he  will  permit  argument 
on  a  motion  for  new  trial. 

[Ed.  Note.-^For  other  cases,  see  Griminal 
Law,  Gent  Dig.  {{  2406-2411;  Dec  Dig.  I 
959.*] 

5.  Griminal  Law  (|  828*)— Instructions- 
Degree  OF  Proof  —  Rbasonabub  Doubt  — 
Defenses.  • 

The  court,  in  the  first  part  of  its  charge, 
stated  that  the  state  was  bound  to  prove,  be- 
yond a  reasonable  doubt,  the  material  allega- 
tions of  the  indictment  before  a  verdict  of 
guilty  of  murder  could  be  returned,  and  again, 
in  discussing  the  burden  of  proof,  charged 
that  the  state  was  bound  to  prove  defendant's 
guilt  beyond  all  reasonable  doubt.  He  then 
charged  that  the  burden  was  on  defendant  to 
prove  his  plea  of  self-defenfte  by  a  preponder- 
ance of  the  evidence.  Held,  that  the  court's 
omission  to  further  charge  that,  if  the  jury 
had  a  reasonable  doubt  as  to  whether  defend- 
ant bad  established  his  plea  of  self-defense  by 
a  preponderance  of  the  evidence,  they  should 
acquit,  and  that  he  was  entitled  to  tbe  benefit 
of  every  reasonable  doubt  on  every  material 
point  in  the  case,  was  not  error. 

[E2d.  Note.— For  other  cases,  see  Griminal 
Law.  Gent  Dig.  ff  1992-1995,  3158;  Dec  Dig. 
i  823.*] 

Watts,  J.,  dissenting  in  part. 

Appeal  from  (General  Sessions  Glrcuit 
Gourt  of  Greenwood  Gonnty ;  Thos.  B.  Sease, 
Judge. 

George  W.  Long  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Orier,  Park  &  Nicholson  and  Featherstone 
A  McOhee,  all  of  Greenwood,  for  appellant. 
Solicitor  Gooper,  of  Laurens,  Tillman  &  MaySt 
of  Greenwood,  Gothran,  Dean  &  Gothran,  of 
Greenville,  and  W.  N.  Oraydon,  of  Abbeville, 
for  the  State. 

WATTS,  J.  The  defendant  was  indicted 
for  the  murder  of  Luther  Mullinaz,  and  tried 
for  the  same  at  the  January  term  of  court 
of  general  sessions  for  Greenwood  county, 
1912,  and  found  guilty  of  manslaughter.  A 
motion  for  a  new  trial  having  been  made 
and  overruled  by  his  honor,  Judge  Sease,  he 
was  sentenced  to  3^  years  in  the  penitentia- 
ry. An  appeal  was  taken,  alleging  numerous 
errors  on  the  part  of  the  presiding  judge. 
The  exceptions,  17  in  number,  can  be  grouped 
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together  and  considered  under  general  heads: 
(1)  They  allege  error  on  the  part  of  the  trial 
Judge  In  admitting  testimony  over  the  objec- 
tion of  defendant;  (2)  allege  error  on  the 
part  of  his  honor  In  his  charge  to  the  Jury; 
<3)  allege  error  to  the  manner  In  which  the 
verdict  of  the  Jury  was  arrived  at,  and  In 
not  granting  a  new  trial  and  setting  the  ver- 
dict of  the  Jury  aside;  (4)  allege  error  on 
the  part  of  his  honor  to  hear  counsel  In  full 
on  their  motion  for  a  new  trial. 

[1]  As  to  the  first,  a  careful  examination 
of  the  record  in  the  case  will  show  that  his 
honor  was  not  in  error  in  admitting  the  evi- 
dence of  Mrs.  MuUinaz,  as  far  as  he  allowed 
it  to  come  in  as  a  dying  declaration.  The 
rule  laid  down  as  to  dying  declarations  is 
thus  stated:  "To  render  these  declarations 
admissible,  it  was  only  necessary  that  the 
trial  Judge  should  be  satisfied:  First,  that 
the  death  of  the  deceased  was  imminent  at 
the  time  the  declarations  were  made;  sec- 
ond, that  the  deceased  was  so  fully  aware 
of  this  as  to  be  w^lthout  hope-  of  recovery ; 
third,  that,  the  subject  of  the  charge  waa 
the  death  of  the  declarant,  and  the  circum- 
stances of  the  death  was  the  subject  of  the 
declaration."  State  v.  Banister,  35  S.  C,  290, 
14  S.  E.  678;  State  v.  Petsch,  43  S.  C.  148, 
20  S.  E.  093. 

[2]  As  to  the  other  exceptions  under  tliis 
head,  no  specific  errors  are  pointed  out  to 
direct  our  attention  to  what  was  objected 
to,  and  an  examination  of  the  record  by  us 
fails  to  reveal  any  testimony,  on  this  ground 
at  the  trial,  that  was  objected  to  by  the  de- 
fendant The  only  testimony  along  this  line 
is  that  of  defendant's  witnesses,  who  testi- 
fied without  objection.  The  exceptions  rais- 
ing this  question  are  overruled. 

[3]  As  to  the  exceptions  that  allege  error 
in  the  manner  in  which  the  verdict  of  the 
Jury  was  arrived  at:  An  unbroken  line  of 
decisions  by  the  courts  of  this  state,  even 
before  the  case  of  Smith  v.  Culbertson,  0 
Rich.  106,  up  to  this  time,  sustains  the  posi- 
tion taken  by  his  honor,  Judge  Sease.  In 
Smith  V.  Culbertson,  Wardlaw,  Judge,  says: 
"But  here  the  privacy  of  the  Jury  room  is 
to  be  invaded.  The  grounds  upon  which  the 
assent  of  the  Jurors  to  the  verdict  publicly 
rendered  was  given  are  to  be  scrutinized; 
and  men  sworn  to  render  a  true  verdict,  ac- 
cording to  the  evidence,  are  to  be  heard  to 
declare  that  they  agreed  to  abide  the  de- 
termination of  chance,  and  yielded  their  as- 
sent to  the  verdict  only  because  they  had 
entered  into  this  agreement,  plainly  repug- 
nant to  the  obligation  of  the  oath  they  had 
taken."  The  court  also  says:  "The  mis- 
chiefs, the  delays,  the  arts,  the  scandal  likely 
to  ensue  come  naturally  to  our  thoughts 
when  we  imagine  the  encouragement  given 
to  the  pursuit  of  Jurors  by  disappointed  sui- 
tors, for  the  purpose  of  obtaining  affidavits 
to  invalidate  verdicts  regularly  rendered. 
Any  affidavit  made  by  a  Juror  for  this  pur- 
pose, after  separation  of  the  Jury,  is  danger- 


ous and  suspicious;  but  especially  so  is  an 
affidavit  showing  gross  impropriety  in  which 
all  the  Jurors  participated,  and  which  at  its 
commission  was  known  only  to  themselves. 
A  verdict  decided  by  chance  may  be  set 
aside.  So  may  a  verdict  which  was  decided 
by  a  bare  majority  of  the  Jury,  and  one 
which  was  rendered  against  the  will  of  any 
Juror.  Yet  verdicts  must  be  generally  at- 
tained by  compromise  of  some  sort.  The  rea- 
sons of  Jurors  are  no  doubt  often  ridiculously 
absurd.  There  must,  however,  be  an  end  to 
litigation.  After  a  verdict  has  been  render- 
ed, and  the  Jurors  have  dispersed,  a  Juror 
would  not  be  heard  who  would  say  that  his 
assent  was  forced,  or  was  given  under  some 
misconception,  or  according  to  some  chance, 
whose  decision  he  had  privately  resolved  to 
adopt  His  public  silent  act  would  refute  all 
such  afterthoughts;  and  his  silence,  when 
he  should  have  spoken,  would  outweigh  his 
subsequent  assertions.  With  like  reason,  the 
solemn  act  done  by  a  Jury  as  a  body  should 
not  be  Invalidated  by  affidavits  contrary  to 
it,  which  some  or  aU  of  the  Jurors  may  make 
concerning  the  private  reasons  which  influ- 
enced the  body,  imputing  misconduct  to 
themselves,  and  not  to  other  persons.  Wheth- 
er they  have  been  misled  by  sophistry  or 
mistake,  or  have  adopted  the  determination 
of  a  majority  or  chance,  they  have,  upon 
their  oaths,  unanimously  rendered  a  verdict 
in  solemn  form,  and  high  considerations  of 
Justice  and  policy  place  their  verdict  beyond 
their  future  influence.  Decency  itself  for- 
bids that  they  should  assail  it  by  disclosure 
to  their  own  shame — the  secrets  of  them- 
selves." 

This  principle  has  been  reaffirmed  and  rec- 
ognized in  several  subsequent  cases,  where 
the  facts  were  somewhat  different  and  not 
altogether  like  the  identical  facts  in  the  case 
of  Smith  V.  Culbertson;  the  difference  of 
facts  being  immaterial  in  some  and  quite  a 
difference  in  others.  Some  of  these  cases 
are  State  v.  Nance,  25  S.  C.  172;  State  v. 
Senn,  32  S.  C.  403,  11  S.  E.  292 ;  Bratton  ▼. 
Lowry,  39  S.  C.  388,  17  S.  E.  832;  State  r. 
Bennett,  40  S.  C.  310,  18  S.  E.  886 ;  State  v. 
Kelley,  45  S.  C.  668,  24  S.  E.  45;  State  v. 
Robertson,  54  S.  C.  154,  31  S.  E.  868. 

It  appears,  when  the  verdict  was  returned 
at  the  request  of  defendant's  counsel,  the 
Jury  was  polled,  and  each  Juror  announced 
that  the  verdict  rendered  was  their  verdict 
Later  on,  when  an  effort  was  made  to  show 
the  court  how  the  verdict  was  arrived  at, 
and  what  took  place  in  the  Jury  room,  Judge 
Sease  at  first  stopped  the  reading  of  the  af- 
fidavit of  the  foreman  of  the  Jury,  and  "held 
it  was  against  public  policy  to  go  into  the 
Jury  room  and  find  out  what  had  been  done 
in  there."  He  was  correct  in  this  ruling,  and 
should  have  adhered  to  it,  as  there  was  no 
effort  to  show  that  the  Jury,  after  returning, 
had  been  subject  to  any  outside  influence,  or 
that  their  privacy  had  been  invaded,  or  that 
they  had  been  furnished  liquor  or  anything 
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of  the  kind,  or  tliat  they  were  guilty  of  ml&- 
condact,  such  as  the  court  should  inquire  in- 
to. The  sole  effort  was  to  bring  out  what 
took  place  in  the  Jury  room  among  the  Jury- 
men themselves,  uninterrupted  by  outsiders, 
in  the  privacy  or  secrecy  of  their  delibera- 
tions. But  his  honor  went  further,  and  re- 
convened the  Jury  and  examined  them,  or 
I)ermitted  it,  and  allowed  all  of  the  facts  to 
be  brought  out,  and  then  refused  to  Interfere 
with  the  verdict  rendered  by  them.  He  de- 
cided, after  the  fullest  investigation,  that 
there  was  no  misconduct  on  the  part  of  the 
Jury,  and  that  the  verdict  by  them  was  their 
verdict.  We  are  inclined  to  agree  with  him 
in  this  view,  and  think  the  verdict  rendered 
by  the  Jury  was  arrived  at  by  them  volun- 
tarily, and  free  from  misconduct  on  their 
part,  to  such  an  extent  that  it  should  not  be 
interfered  with  on  that  account  The  ex- 
ceptions raising  this  question  are  therefore 
OTermled. 

[4]  Fourth.  As  to  the  alleged  error  on  the 
part  of  his  honor  to  hear  counsel  In  full  on 
their  motion  for  a  new  trial.  We  think  the 
exceptions  raising  this  question  should  be 
overruled,  as  it  is  a  matter  in  the  discretion 
of  the  presiding  Judge  as  to  how  long  he  will 
permit  argument,  and  how  it  is  to  be  argued, 
on  a  motion  for  a  new  trial.  The  facts  of 
the  trial  are  usually  fresh  in  his  mind,  and 
he  has  some  discretion  as  to  whether  he  will 
allow  a  retrial  of  the  whole  case  before  him, 
and  a  reargument  of  the  whole  case  inflicted 
on  him,  or  only  direct  attention  to  certain 
questions  that  he  wishes  discussed.  This 
wise  discretion  on  the  part  of  the  Judge  we 
are  confident  will  not  be  often  abused;  and 
the  parties  moving  for  a  new  trial  will  usual- 
ly be  accorded  a  full,  patient,  and  ample 
hearing;  and  in  this  case  we  see  no  errone- 
ous exercise  of  authority  or  power  on  the 
part  of  his  honor,  the  trial  Judge.  The  ex- 
ceptions raising  this  question  are  overruled. 

As  to  the  second  head  of  exceptions,  which 
allege  error  on  the  part  of  his  honor  in  his 
charge  to  the  Jury.  His  honor,  in  his  charge 
to  the  Jury,  in  drawing  the  line  between  the 
measure  of  proof  required  by  the  state  in 
making  out  its  case  and  the  measure  of  proof 
required  by  the  defendant  in  making  out  his 
affirmative  defense  uses  the  following  lan- 
guage: "In  the  first  place,  gentlemen,  the 
state  is  called  upon  to  prove  the  guilt  of  the 
defendant  at  the  bar  beyond  all  reasonable 
doubt — ^that  is,  a  doubt  for  which  you  can 
give  a  reason — ^not  a  flimsy  or  fanciful  doubt, 
but  a  reasonable  doubt.  The  defense  of  self- 
defense  is  an  afllrmative  defense,  and  must 
be  shown  by  the  defendant  by  a  preponder- 
ance of  the  testimony.  The  measure  of  proof 
on  the  part  of  the  state  is  beyond  a  reason- 
able doubt ;  the  measure  of  proof,  before  the 
defendant  can  say  that  he  has  made  out  his 
case  of  self-defense  successfully,  is  by  the 
preponderance  of  the  evidence — by  the  greats 
er  weight  of  the  testimony.  Therefore,  as 
an  Illustration,  yon  will  take  all  of  the  testi- 


mony in  favor  of  his  plea  of  self-defense^  put 
it  in  an  imaginary  scale — In  your  mental 
picture — ^put  all  the  evidence  In  one  side  of 
that  scale  or  balance  in  favor  of  his  plea, 
and  all  the  evidence  against  it  in  the  other 
side,  and,  if  it  stands  evenly  balanced  in 
your  mind,  the  plea  of  self-defense  falls  to 
the  ground,  and  has  not  been  made  out  But, 
if  the  side  in  which  you  have  placed,  in  your 
mind,  the  testimony  in  favor  of  the  plea  of 
self-defense  outweighs  or  preponderates  in 
the  least  the  other  side,  then  his  plea  of 
self-defense  has  been  made  out,  and  you  will 
write  a  verdict  of  not  guilty."  In  the  entire 
charge,  this  is  all  that  appears  on  this  propo- 
sition. Nowhere  do  we  find  that  he  stated 
to  the  Jury  that  the  defendant  was  entitled 
to  the  benefit  of  every  reasonable  doubt  on 
every  material  point  in  the  case,  and  cure,  as 
it  were,  this  defect  In  his  charge,  as  was  done 
by  the  presiding  Judge  in  the  following  cases: 
State  V.  Way,  38  S.  C.  346,  17  S.  E.  39 ;  State 
V.  Andrews,  73  S.  C.  260,  53  S.  E.  423 ;  State 
V.  Thrailkill,  71  S.  C.  136,  50  S.  Bw  551;  State 
V.  Way,  76  S.  C.  94,  56  S.  E.  653.  The  court 
has  squarely  held  that  the  defendant  is  enti- 
tled to  the  benefit  of  every  reasonable  doubt  on 
every  material  point  in  the  case,  and  in  par- 
ticular as  to  the  measure  of  proof  on  the 
plea  of  self-defense. 

In  the  case  of  State  v.  Bodie,  33  S.  G. 
132,  11  S.  E.  630,  Mr.  Justice  Mclver  says: 
**The  rule,  as  we  understand  it,  is  that,  while 
the  state  in  a  criminal  case  is  bound  to  prove 
every  essential  element  of  the  charge  made 
beyond  a  reasonable  doubt,  the  same  strict- 
ness of  proof  is  not  required  of  a  defendant 
who  sets  up  a  special  defense,  for  he  is  only 
required  to  prove  such  defense  by  a  prepon- 
derance of  the  evidence.  But  this,  of  course, 
is  subject  to  the  general  rule  that  if,  upon 
the  whole  testimony,  both  on  the  part  of  the 
state  and  the  defendant,  the  Jury  entertain 
a  reasonable  doubt  as  to  any  material  point 
in  the  case,  the  defendant  is  entitled  to  the 
benefit  of  such  doubt"— citing  State  v.  Paulk, 
18  S.  0.  514;  State  v.  Bundy,  24  S.  C.  439, 
58  Am.  Rep.  263;  State  v.  Welch,  29  S.  C. 
4,  6  S.  E.  894. 

We  think  his  honor  was  In  error  in  charg- 
ing the  Jury  in  the  language  he  did ;  that  it 
was  misleading  and  prejudicial  to  the  defend- 
ant; and  the  exceptions  raising  this  qnes^ 
tlon  should  be  sustained,  and  a  new  trial 
granted. 

The  Judgment  should  be  reversed. 

WOODS,  J.  I  concur  in  the  opinion  of 
HYDRICK,  J. 

HYi>RICK,  J.  I  concur,  except  upon  the 
point  last  discussed. 

FRASER,  J.  I  concur  In  the  result  of  this 
opinion  for  the  additional  reason  that  I  do 
not  think  the  ttisl  Judge  has  the  right  to 
limit  the  defendant  to  self-defense  under  a 
plea  of  not  guilty. 
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HYDRIOK,  J.  I  concur  In  the  opinion  of 
Mr.  Justice  WATTS,  except  in  the  conclu- 
sion that  there  was  reversible  «:ror  in  the 
charge  on  the  subject  of  the  reasonable  doubt 

[6]  In  the  first  part  of  his  charge,  after 
defining  murder,  the  circuit  Judge  said:  "The 
state  is  called  upon  to  prove,  beyond  a  rea- 
sonable doubt,  the  material  allegations  of 
an  Indictment  l)efore  a  verdict  of  guilty  of 
murder  can  be  written."  Again,  when  he 
came  to  charge  on  the  burden  of  proof,  he 
said :  ''The  state  is  called  upon  to  prove  the 
guilt  of  the  defendant  at  the  bar,  beyond  ail 
reasonable  doubt"  He  then  charged  that 
the  burden  was  on  the  defendant  to  prove 
his  plea  of  self-defense  by  the  preponderance 
of  the  evidence.  It  is  not  and  cannot  be  con- 
tended that  there  was  any  error  in  what  was 
charged.  But  it  is  contended  that  there  was 
error  in  a  mere  omission — ^in  failing  to 
charge  that,  if  the  jury  had  a  reasonable 
doubt  as  to  whether  the  defendant  had  esta- 
blished bis  plea  of  self-defense  by  the  pre- 
ponderance of  the  evidence,  they  should  ac- 
quit him,  and  that,  because  the  jury  were 
not  charged  "that  the  defendant  was  entitled 
to  the  benefit  of  every  reasonable  doubt  on 
every  material  point  in  the  case,"  the  judg- 
ment should  be  reversed.  There  is  no  substan- 
tial difference  between  what  was  charged  and 
what  it  is  contended,  should  have  been  charg- 
ed. The  court  did  charge  that  the  state  must 
prove,  "ibeyond  a  reasonable  doubt,  the  materi- 
al allegations"  of  the  indictment  Can  that 
language  be  construed  otherwise  than  to 
mean  every  material  allegation  of  the  in- 
dictment? Again,  when  the  court  said,  "The 
state  is  called  upon  to  prove  the  guilt  of  the 
defendant  at  the  bar  beyond  all  reasonable 
doubt"  can  it  be  said  that  "every  reasonable 
doubt  on  every  material  point  in  the  case" 
was  not  included?  Such  a  construction  of 
the  charge  as  Is  contended  for  is  purely 
technical— too  technical  for  a  sound  and  prac- 
tical administration  of  the  criminal  law.  It 
is  not  reasonable  to  suppose  that,  If  the 
charge  had  conformed  with  technical  preci- 
sion to  appellant's  conception  of  what  it 
should  have  been,  it  would  have  affected  the 
result 

But  the  identical  point  has  been  decided 
against  appellant's  contention.  In  Bodle's 
Case,  33  S.  G.  X32,  11  S.  E.  629,  error  was 
imputed  to  the  court  in  failing  to  charge  the 
jury  that,  if  they  had  a  reasonable  doubt  as 
to  which  way  the  preponderance  of  the  evi- 
dence on  the  plea  of  self-defense  was,  they 
must  give  the  defendant  the  benefit  of  that 
doubt  to  which  this  court  responded,  in  part, 
as  follows:  "Sufficient  answer  to  this  would 
be  that  we  are  unable  to  discover  that  the 
circuit  judge  was  requested  to  give  such  fur- 
ther Instruction  to  the  jury."  True,  the 
court  did  go  on  to  give  another  reason,  by 
showing  that  the  jury  could  not  have  been 
misled  by  the  omission,  because  they  had 
been  told,  elsewhere  in  the  charge,  that  ''the 


state  iB  bound  to  prove  every  point  against 
the  defendant,  beyond  a  reasonable  doubt" 
and  also  that,  if  they  "had  a  reasonable 
doubt  upon  any  question  of  guilt  arising  in 
the  case,"  the  defendant  was  entitled  to  the 
benefit  of  it  The  general  terms  of  the  charge 
in  the  case  now  under  review,  as  has  already 
been  pointed  out  clearly  indicated  to  the 
jury  that  the  defendant  was  entitled  to  the 
benefit  of  every  reasonable  doubt  upon  every 
material  point  in  the  case.  The  case  of 
State  V.  Way,  38  S.  O.  346,  IT  S.  B.  44,  Is 
even  stronger  against  appellant's  contention. 
In  that  case  the  defendant  both  denied  the 
killing  and  relied  on  the  plea  of  self-defense. 
The  court  charged  the  state's  sixth  request 
to  wit :  "When  self-defense  is  pleaded,  it 
must  be  proved  by  a  preponderance  of  the 
evidence."  It  also  charged  defendant's  four- 
teenth request  to  wit:  "If,  from  all  the  evi- 
dence, the  jury  have  a  reasonable  doubt  as 
to  whether  or  not  the  defendant  fired  the 
pistol  shot  which  caused  the  death  of  the 
deceased,  the  defendant  is  entitled  to  the 
benefit  of  that  doubt,  and  their  verdict  should 
be  *not  guilty.' "  The  only  general  instruction 
on  the  reasonable  doubt  was,  "If  you  are  sat- 
isfied, beyond  a  reasonable  doubt,  that  the 
accused  killed  Whetstone  with  malice  afore- 
thought, your  verdict  will  be  simply  'GuUty/  •• 
Responding  to  an  assignment  of  error  in 
charging  the  state's  sixth  request  without 
adding  "that  if,  upon  the  whole  testimony, 
the  jury  entertains  a  reasonable  doubt  as 
to  any  material  point,  the  defendant  must 
be  accorded  the  benefit  of  such  doubt  this 
court  said:  'The  circuit  judge  was  exceed- 
ingly careful  to  vouchsafe  in  his  charge  the 
benefit  of  all  doubts  in  favor  of  the  prisoner. 
This  may  be  done  at  the  time  the  request  la 
passed  upon  or  afterwards,  provided  the  jury 
is  not  left  in  any  doubt  as  to  the  application 
of  the  principle.'"  In  a  number  of  other 
cases,  this  court  has  disposed  of  sindlar  ex- 
ceptions by  saying  that  the  jury  had  been 
instructed,  with  sufilcirat  deamess  in  other 
parts  of  the  charge,  to  give  the  defendant 
the  benefit  of  every  reasonable  doubt  on  every 
material  point  in  the  case,  or  language  of 
similar  import  State  v.  Thrailkill,  71  S. 
C.  136,  50  S.  B.  551;  State  v.  Andrews,  73 
S.  O.  260,  58  S.  E.  423 ;  State  T.  Way,  76  S. 
C.  04,  56  S.  E.  653 ;  State  v.  Dawson,  85  S.  a 
235,  67  S.  E.  313;  State  y.  Babb,  88  S.  C.  895^ 
70  S.  E.  309. 

It  does  not  follow,  taoweyer,  that  it  would 
have  been  held  to  be  reversible  error  if  such 
general  instruction  had  not  been  given,  in 
the  absence  of  a  request  No  decision  of  thla 
court  so  holding  has  been  cited,  and  none  has 
been  found.  On  the  contrary,  the  court  haa 
held,  in  cases  too  numerous  to  mention,  that 
it  is  the  duty  of  counsel  to  call  the  court's 
attention  to  any  mere  omission  or  inadvert- 
ence in  the  charge,  and  that  in  the  absence 
of  a  request,  the  failure  to  charge  any  special 
proposition  of  law*   or  on  any  particular 
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phase  of  the  case,  la  not  reyersible  error.  It 
does  not  appear  that  the  court  was  requestr 
ed  to  give  any  further  or  more  definite  In- 
struction. 

In  State  v.  Adams,  68  S.  C.  421,  47  S.  E. 
676,  the  court  failed  to  Instruct  the  jury  that, 
if  they  should  convict  the  defendant  of  mur- 
der, they  could  recommend  him  to  mercy, 
and  that,  under  the  provisions  of  a  statute, 
such  recommendation  would  change  the  sen- 
tence from  death  to  life  Imprisonment  How 
vastly  more  important  was  the  omission  In 
that  casa  Yet,  though  the  defendant  was 
convicted  of  murder,  without  recommenda- 
tion, and  sentenced  to  death,  this  court  held 
the  error  was  not  reversible.  Mr.  Justice 
Woods,  speaking  for  the  court,  said:  "Fail- 
ure to  charge  the  Jury  that  they  could  con- 
vict of  murder  and  recommend  to  mercy,  and 
that  such  recommendation  would  result  in 
a  sentence  of  life  imprisonment  instead  of  a 
sentence  of  death,  has  been  held  by  this  court 
not  to  be  reversible  error,  when  there  was  no 
request  for  such  a  charge.  State  v.  Owens, 
44  S.  C.  324,  22  S.  B.  244.  The  rule  is  thus 
stated  in  State  v.  Meyers,  40  B.  G.  556^  18 
S.  E.  8d3 :  'As  will  be  observed,  in  the  first 
ground  of  appeal  the  appellant  alleges  that 
the  circuit  judge  erred  In  failing  to  make  a 
charge  that  appellant  now  thinks  would  have 
Inured  to  his  benefit  By  numerous  decisions 
of  this  court,  it  has  been  held  to  be  the  law 
in  this  state  that  no  such  allegation  of  error 
will  be  considered  in  this  court,  unless  a  re- 
quest for  such  charge  has  been  made  to  the 
circuit  judge  on  the  trial  before  him.*  See 
U  Ency.  P.  &  P.  217,  and  the  numerous  au- 
thorities there  cited.  The  author  says :  'The 
failure  of  a  judge  to  charge  upon  any  materi- 
al point  usually  results  from  inadvertence, 
and  the  law  casts  upon  the  parties  the  duty 
of  calling  the  judge's  attention  to  the  matter. 
If  he  then  refuses  to  give  a  proper  requested 
instruction,  such  refusal  is  ground  of  error; 
but  a  party  cannot,  In  a  court  of  error,  avail 
himself  of  an  omission  which  he  made  no  ef- 
fort to  have  supplied  at  the  time.  The  court 
cannot  be  presumed  to  do  more  in  ordinary 
cases  than  express  its  opinion  upon  the  ques- 
tions which  the  parties  themselves  have  rais- 
ed on  the  triaL  It  is  not  bound  to  submit  to 
the  jury  any  particular  proposition  of  law, 
unless  its  attention  is  called  to  it  If  coun- 
sel desire  to  bring  any  view  of  the  law  of 
the  case  before  the  jury,  they  must  make 
such  view  the  subject  of  a  request  to  charge, 
and,  failing  in  this,  they  cannot  assign  error.' 
Any  other  doctrine  would,  we  think,  produce 
overwhelming  embarrassment  and  delay  in 
the  practical  administration  of  justice.  Un- 
der the  Constitution  of  1895,  the  rule  has 
been  applied  in  State  v.  Smith,  57  S.  G.  489, 
35  S.  £.  727 ;  State  v.  Ghiles,  58  S.  G.  47,  36 
S.  B.  496 ;  Toungblood  v.  BaUroad  Go.,  60  S. 
C.  9,  38  S.  E.  232,  85  Am.  St  Rep.  824 ;  Sud- 
dath  V.  Sumeral,  61  S.  C.  276,  39  S.  E.  534, 
85  Am.  St  Rep.  883,  and  other  cases.    The 
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doctrine  is  based  on  acquiescence  and  waiv- 
er. It  is  true  the  Gonstitution  of  1895  re- 
quires the  judge  in  charging  juries,  'to  de^ 
Clare  the  law.'  But  the  right  to  have  all  the 
law  declared  may  be  waived  like  any  other 
right,  and  an  omission  acquiesced  in.  The 
failure  to  request  instructions  on  any  particu- 
lar point  is  regarded  waiver  of  the  right  to 
such  instruction  and  acquiescence  in  the 
omission..  If  the  appellant,  who  was  rep- 
resented by  most  able  and  vigilant  counsel, 
thought  himself  prejudiced  by  the  inadvert- 
ent omission  of  the  circuit  judge  to  speak 
of  the  right  of  the  jury  to  recommend  to 
mercy,  and  the  effect  of  such  recommenda- 
tion, he  should  have  requested  the  statement 
made." 

In  Dover  v.  Lockhart  Mills,  86  S.  G.  231, 
68  S.  E.  525,  the  error  assigned  consisted  in 
using  the  word  "and"  where  "or"  should  have 
been  used  in  the  charge.  The  court  quoted 
with  approval  from  the  opinion  In  Davis  v. 
Railroad,  75  S.  G.  807,  55  S.  E.  527,  as  fol- 
lows: "It  would  greatly  embarrass  the  practi- 
cal administration  of  the  law  for  the  appel- 
late court,  in  reviewing  charges  to  the  jury, 
to  become  hypercritical  or  a  stickler  for  the 
technical  rules  of  philology  in  every  phrase 
and  clause,  and  reverse  verdicts  for  some 
loose  expression  or  some  slight  misuse  of  a 
word,  when  the  general  import  of  the  charge 
stated  the  law.  Any  portion  of  a  charge^  to 
which  exception  is  taken,  should  be  fairly 
construed  with  reference  to  the  clear  tenor 
and  import  of  the  whole,  and  as  an  effort  to 
explain  the  law  of  a  case  to  men  of  ordinary 
or  average  education  and  intelligence.  The 
average  juryman  has  little  knowledge  and 
less  concern  about  fine  distinctions,  but  gen- 
erally has  a  desire  and  capacity  for  sufficient 
information  to  enable  him  to  do  substan- 
tial justice  between  the  parties" — and  added: 
'*Mere  inadvertence  of  such  a  nature  in 
charging  the  jury  must  be  brought  to  the 
attention  of  the  judge,  or  they  will  not  avail 
as  grounds  of  appeal ;  for,  if  they  are  not  of 
sufficient  importance  to  i^ttract  the  attention 
of  counsel  learned  in  the  law,  we  may  safely 
assume  they  do  not  mislead  the  jury  or  af- 
fect the  result".  To  this  may  be  added :  If 
counsel  observe  such  an  omission  or  inadvert- 
ence, and  fall  to  bring  it  to  the  attention  of 
the  court,  to  allow  them  to  take  advantage 
of  it  on  appeal  would  be  to  let  them  specu- 
late on  chances — ^the  chance  of  winning  on 
circuit  notwithstanding  the  omission  or  in- 
advertence, and,  in  case  of  losing  on  circuit, 
of  obtaining  a  new  trial  in  this  court  Such 
trifling  with  the  administration  of  justice 
cannot  be  tolerated.  Following  are  some  of 
the  more  recent  cases  in  which  this  principle 
has  been  applied:  Jennings  y.  Mfg.  Oo,,  72 
S.  G.  411,  52  S.  B.  113 ;  Williams  v.  Railway, 
76  S.  G.  1,  56  S.  B.  652;  State  v.  Thompson, 
76  S.  G.  116,  56  S.  E.  789;  Snipes  v.  Railway, 
76  S.  G.  208,  56  S.  E.  959 ;  Morrison  v.  Assod- 
atton,  78  S.  a  898^  58  &  B.  27;  State  y. 
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BoylestoD,  84  S.  C.  574,  66  S.  E.  1047 ;  State 
V.  Cbastain,  85  S.  0.  64,  67  S.  E.  6 ;  State  y. 
Hendrix,  86  S.  G.  64,  68  S..  E.  129;  State  v. 
Crosby,  88  S.  C.  98,  70  S.  E.  440.  It  will  be 
seen  from  tbese  cases  tbat  tbls  court  cannot 
reverse  tbe  judgment  in  this  case  on  tbe 
ground  In  question,  without  overruling  many 
of  its  previous  decisions  and  overthrowing 
a  wise  and  just  policy  to  which  It  has  ad- 
hered for  many  years  In  the  administration 
of  the  law. 
Tbe  judgment  Is  affirmed. 

GARY,   0.   J.,   and   WOODS,   J^   concur. 


(114  Va.  826) 

AJLLEN  ▼.  COMMONWEALTH   (two  cases). 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

15,  1913.) 

1.  OuKiNAL  Law  (§  950*)— Application  fob 
New  Triai/— Time  fob  Making. 

The  Supreme  Court  of  Appeals  cannot.  In 
denying  a  petition  for  a  writ  ot  error  in  a  crim- 
inal case,  authorize  the  circuit  court  to  hear  and 
determine  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  after  the 
end  of  the  term  at  which  judgment  was  ren- 
dered. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
I^w^  Cent  Dig.  fS   2345-2348;    Dec   Dig.-  § 

2.  Cbiminal  Law  (§  960*)— Appuoation  for 
New  TbiaI/— Jurisdiction. 

A  motion  for  a  new  trial  on  the  ground  of 
after-discovered  evidence  is  a  matter  of  right 
in  the  trial  court,  and  is  not  dependent  upon 
leave  granted  by  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  2345-2348;  Dec.  Dig.  § 
960.*] 

3.  Cbiminai.    Law    (§    938*)— New    Tbiad- 
Nbwlt  Discovered  £)vidence. 

To  justify  a  new  trial  for  newly  discovered 
evidence,  it  must  api)ear  that  the  evidence  was 
discovered  after  the  trial,  and  could  not  have 
been  obtained  with  reasonable  diligence  on  the 
first  trial;  that  it  is  material  and  goes  to  the 
merits  of  the  case,  and  does  not  merely  impeach 
the  character  of  former  witnesses;  that  it  is 
not  cumulative,  corroborative,  or  collateral; 
and  that  it  is  such  as,  on  another  trial,  ought 
to  produce  an  opposite  result 

[Ed.  Note. — ^For  other  cases,  see  Oimlnal 
Law,  Cent  Dig.  f|  2306-2317;  Dec.  Dig.  S 
938.*] 

4.  (^laNAi*  Law  ({  913*)  —  New  Tbial  — 
Gbounds. 

A  new  trial  will  not  be  granted  to  persons 
convicted  of  murder  in  the  first  degree  merely 
because,  since  their  trial,  others  participating 
in  the  same  crime  and  equally  guilty  have  been 
convicted  only  of  murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2137-2145;  Dec  Dig.  ^ 
913.^] 

Claude  S.  Allen  and  Floyd  Allen  were  con- 
victed of  murder  In  the  first  degree,  and  a  pe- 
tition for  a  writ  of  error  was  denied.  Cn 
motion  to  amend  tbe  order  denying  the  writ 
Motion  denied. 

Hiram  M.  Smith,  H.  M.  Smith,  Jr.,  L.  O. 
Wendenburg,  and  R.  B.  Byrd,  all  of  Blch- 
mond,  for  petitioners. 


KEITH,  P.  Floyd  Allen  was  found  gnllty 
of  murder  in  the  first  degree  In  the  circuit 
court  of  Wythe  county,  and  sentence  of  death 
was  passed  upon  him  by  that  court  on  the 
10th  of  September,  1912.  At  the  November 
term  of  this  court  he  presented  a  petition  for 
a  writ  of  error,  tn  which  he  alleged  that  the 
trial  court  had  made  rulings  prejudicial  to 
him  in  the  admission  and  exclusion  of  evi- 
dence, in  instructions  given  to  the  jury, 
and  in  the  Judgment  pronounced.  Each  as- 
signment of  error  presented  in  that  petition 
was  fully  considered  hf  the  court,  and  by  an 
order  entered  on  the  18th  day  of  November, 
1912,  it  appearing  that  there  was  no  error 
to  the  prejudice  of  the  petitioner,  the  prayer 
of  his  petition  was  refused. 

At  a  former  day  of  this  term  a  petition 
was  presented  by  his  counsel,  in  which  it  is 
alleged  that  "certain  newly  discovered  evi- 
dence and  evidence  in  the  nature  of  newly 
discovered  evidence  has  come  to  the  knowl- 
edge of  your  petitioner,  evidence  which,  be- 
cause of  the  condition  of  your  petitioner, 
who  has  been  in  close  confinement  ever  since 
his  arrest,  and  for  other  reasons,  he  could 
not  have  discovered  by  any  diligence  In  time 
for  use  at  his  trial  in  Wythe  county;'*  and 
the  prayer  of  the  petition  is  that  the  court 
"recall  its  order  refusing  your  petitioner  a 
writ  of  error  for  the  purpose  of  amending 
the  same  so  far  as  to  permit  the  said  cir- 
cuit court  to  hear  a  motion  for  a  new  trial 
upon  the  grounds  set  forth,  and  to  grant  or 
refuse  the  same  as  Its  sound  discretion  may 
prompt." 

[1]  The  contention  of  the  petitioner  is  that 
in  proper  cases  this  court  has  jurisdiction  to 
grant  leave  to  the  circuit  court  to  hear  and 
determine  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  after 
the  end  of  the  term  at  which  the  judgment 
was  rendered. 

Among  the  cases  relied  upon  is  that  of 
Bledsoe  v.  Nixon,  69  N.  C.  81,  the  syllabus  of 
which  states,  that  "when  an  appeal  is  taken 
from  the  superior  to  the  Supreme  Court  a 
proceeding  to  obtain  a  new  trial  on  account 
of  newly  discovered  testimony  cannot  be  in- 
stituted in  the  superior  court,  but  must  be 
brought  in  the  Supreme  Court,  and  upon  a 
proper  case  that  court  will  remand  the  cause, 
so  that  the  superior  court  may  take  jurisdic- 
tion and  proceed  to  do  what  may  be  right" 

[2]  That  practice  does  not  obtain  in  thisr 
court,  our  practice  being  yet  more  liberal;  a 
motion  for  a  new  trial  for  after-discovered 
evidence  being  a  matter  of  right  in  the  trial 
court,  and  not  dependent  upon  leave  granted 
by  the  appellate  court,  but  under  limitations 
and  conditions  which  will  hereafter  be  dis- 
cussed. 

The  case  of  American  Soda  Fountain  Co. 
V.  Sample,  136  Fed.  857,  70  C.  0.  A.  415,  was 
a  suit  for  the  Infringement  of  a  patent,  in 
which  the  Circuit  Court  of  Appeals  had  held 
that  certain   claims   of   the    patentee    were 
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Invalid  for  want  of  patentable  novelty,  and 
had  reversed  the  Circnlt  CJourt,  and  the  man- 
date of  the  appellate  court  had  gone  down, 
directing  the  Circuit  Court  to  enter  a  decree 
in  conformity  with  its  opinion.  Upon  an 
amended  petition  in  the  Cricuit  Court  a  re- 
hearing was  granted,  upon  condition  that  the 
petitioner  pay  all  costs  that  had  accrued  both 
in  the  Circuit  Court  and  in  th6  Court  of  Ap- 
peals; and  upon  appeal  from  that  order  the 
Circnit  Court  of  Appeals  held  that  the  trial 
court  had  exceeded  its  authority,  quoting 
from  numerous  decisions  of  the  Supreme 
Court,  among  others  In  re  Potts,  166  U.  S. 
263,  17  Sup.  Ct  520,  41  L.  Ed.  994,  where  Mr. 
Justice  Gray  said  that  "when  the  merits  of 
a  case  hare  been  once  decided  by  this  court 
on  appeal  the  Circuit  Court  has  no  authori- 
ty, without  express  leave  of  this  court,  to 
grant  a  new  trial,  a  rehearing,  or  a  review, 
or  to  permit  new  defenses  on  the  merits  to 
be  introduced  by  amendment  of  the  answer." 

We  cannot  think  that  this  case  has  any 
|K)6sible  bearing  upon  the  question  before  us. 
It  illustrates  a  feature  in  the  practice  of  the 
United  States  courts  which  finds  no  parallel 
in  the  procedure  in  this  state. 

The  case  of  United  States  v.  Knight's 
Adm'r,  1  Black,  488,  17  L.  Ed.  80,  has  no 
possible  bearing  upon  this  case.  Jn  it  the 
court  held  that  after  a  cause  had  been  ar- 
gued and  decided  the  Supreme  Court  will 
not  hear  a  motion  to  change  the  decree, 
baaed  on  affidavits  taken  to  show  facts 
which  do  not  appear  in  the  record;  that  it 
will  not  suffer  its  Judgment  upon  an  appeal 
to  be  influenced  in  any  respect  by  new  tes- 
timony, even  in  a  case  which  is  within  its 
general  chancery  powers,  much  less  where 
it  is  excercising  merely  the  special  Jurisdic- 
tion conferred  by  Congress  in  respect  to  Cal- 
ifornia land  claims ;  and,  finally, '  that  the 
court  does  not  doubt  Its  power  to  open  a 
Judgment  rendered  at  the  present  term  and 
continue  or  rehear  the  cause,  if,  upon  the 
record,  one  of  the  Judges  who  concurred  in 
the  decision  supposes  it  to  be  erroneoua 

Southard  v.  Russell,  16  How.  547,  14  L. 
Ed.  1052,  was  a  chancery  case,  and  it  was 
hidd  that  a'  bUl  of  review  cannot  be  main- 
tained where  the  newly  discovered  evidence, 
upon  which  the  bUl  purports  to  be  founded, 
goes  to  impeach  the  character  of  witnesses 
examined  in  the  original  suit ;  nor  can  It  be 
maintained  where  the  newly  discovered  evi- 
dence is  merely  cumulative,  and  relates  to  a 
collateral  fact  in  the  issue  not  of  itself,  if  ad- 
mitted, by  any  means  decisive  or  controlling, 
such  as  the  question  of  adequacy  of  price, 
when  the  main  question  was  whether  a  deed 
was  a  deed  of  sale  or  a  mortgage;  that 
wh»:e  a  case  is  decided  by  an  appellate 
court,  and  a  mandate  is  sent  down  to  the 
court  below  to  carry  out  the  decree,  a  bill 
of  review  will  not  lie  in  the  court  below  to 
correct  errors  of  law  alleged  on  the  face  of 
the  decree.  Besort  most  be  had  to  the  ap- 
pellate ooart 


With  reference  to  chancery  proceedings, 
our  practice  is  more  liberal  than  that  dis- 
closed by  the  cases  in  the  United  States 
courts  relied  upon  by  plaintiff  in  error. 

In  Campbell's  Ex'rs  v.  Campbell's  Ex'rs, 
63  Va.  649,  this  court  held  that  all  decrees 
of  the  Court  of  Appeals  are  in  their  nature 
final,  except  possibly  where  that  court  dis- 
poses only  of  a  part  of  the  case  at  one  term, 
and  reserves  it  for  further  and  final  action 
at  another ;  that  when  the  Court  of  Appeals 
makes  a  decree  and  sends  the  cause  back 
for  further  proceedings  there  cannot  be  a 
bill  of  review  to  correct  the  decree  of  the 
Court  of  Appeals  for  errors  apparent  on  the 
face  of  the  record.'  But  there  may  be  such 
a  bill  to  correct  the  decree  on  the  ground 
of  after-discovered  evidence;  but  to  sustain 
a  bill  of  review  in  such  a  case  the  greatest 
caution  should  be  observed,  and  the  new 
matters,  to  be  sufficient  ground  for  the  re- 
versal of  the  decree,  ought  to  be  very  mate- 
rial and  newly  discovered,  and  unknown  to 
the  party  seeking  relief  at  the  time  the  de- 
cree was  rendered,  and  such  as  could  not 
have  been  discovered  by  the  use  of  reason- 
able diligence. 

That  is  the  unquestioned  law  of  this  state, 
from  which  it  appears  that  In  chancery  pro- 
ceedings a  bill  of  review  for  after-discovered 
evidence  may  be  filed,  although  the  whole 
matter  had  been  finally  adjudicated  in  the 
court  below  and  its  decree  confirmed  in  the 
Court  of  Appeals,  with  a  salutary  caution, 
however,  with  respect  to  the  character  of 
evidence  upon  which  a  bill,  under  such  cir- 
cumstances, should  be  entertained. 

In  State  t.  Way,  43  S.  a  410,  21  S.  B. 
313,  it  appears  that  after  conviction  of  mur- 
der and  sentence  of  death,  affirmed  on  ap- 
peal, the  circuit  Judge  decided  that  he  had 
no  power  to  consider  a  motion  for  a  new 
trial  on  the  ground  of  after-discovered  evi- 
dence, and,  pending  an  appeal  from  this  de- 
termination, a  motion  was  made  and  grant- 
ed, suspending  this  hitter  appeal,  with  leave 
to  defendant  to  renew  his  motion  for  new 
trial  in  the  circuit  court;  and  it  was  held 
that  the  circuit  court,  after  such  leave 
granted,  had  Jurisdiction  to  consider  the  mo- 
tion for  new  trial,  hear  the  testimony  of- 
fered, and  decide  the  question.  But  that 
case  rests  upon  practice  which  obtains  in 
South  Carolina,  and  which  has  no  place  in 
our  system  of  Jurisprudence. 

In  State  v.  David,  14  S.  a  428,  '*one  con* 
victed  of  murder  moved  at  the  same  term 
for  a  new  trial  upon  the  groimd  of  insuffi- 
ciency of  evidence,  which  motion  was  over- 
ruled, and  sentence  was  passed.  At  a  sub- 
sequent term,  but  befbre  execution  of  the 
sentence,  this  defendant  moved  for  a  new 
trial  upon  affidavits  of  after-discovered  evi- 
dence, which  motion  was  refused,  upon  the 
ground  that  there  was  no  power  to  grant  it 
Held,  that  the  circuit  court  did  possess  this 
power,  but  that  it  should  be  exerdsed  with 
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great  caution.**  In  the  course  of  the  opin- 
ion the  court  said:  "There  can  be  no  doubt 
that  motions  of  this  sort  should  be  received 
with  the  utmost  caution,  because,  as  It  Is 
said  by  a  learned  judge,  there  are  but  few 
cases  tried  In  which  something  new  may  not 
be  hunted  up,  and  also  because  It  tends  to 
perjury;  and,  as  was  said  In  the  case  of 
State  y.  Harding,  2  Bay  [S.  C]  268,  It  would 
have  a  mischievous  tendency  after  all  the 
evidence  on  the  part  of  the  state  had  been 
fully  disclosed  to  allow  one  with  his  life  in 
danger  an  opportunity,  by  the  assistance  of 
confederates,  to  procure  unprincipled  wit- 
nesses to  contradict  the  evidence  on  the  part 
of  the  state,  and  thereby  *def eat  the  ends  of 
Justice." 

In  the  Supreme  Court  of  the  United  States, 
In  the  case  of  Sawyer  v.  United  States,  202 
U.  S.  150,  26  Sup.  Ct  675,  50  L.  Ed.  ©TO,  6 
Ann.  Cas.  269,  it  appears  that  the  prisoner 
was  tried  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North 
Carolina,  found  guilty  of  miu'der,  and  the 
case  was  talsen  upon  writ  of  error  to  the 
Supreme  Court,  where  the  judgment  was  af- 
firmed at  the  October  term,  1905.  After 
the  mandate  of  the  Supreme  Court  went 
doxs'n.  Henry  Scott,  who  was  the  principal 
witness  for  the  prosecution,  was  convicted, 
and  prior  to  his  execution  confessed  that  he 
had  committed  the  crime  of  which  Sawyer 
had  been  convicted,  and  that  he  alone  was 
guilty.  Upon  petition  setting  out  these  facts 
to  the  Supreme  Court  of  the  United  States, 
and  praying  the  court  to  recall  its  mandate 
and  amend  the  same  so  as  to  permit  the  Cir- 
cuit Court  to  hear  the  motion  for  a  new  trial 
upon  the  grounds  set  forth,  and  to  grant  or 
refuse  the  same  as  Its  sound  discretion  may 
prompt,  the  Supreme  Court  granted  the  mo- 
tion. No  opinion  is  filed,  no  reason  given,  no 
authority  cited;  but  we,  of  course,  do  not 
presume  to  question — ^indeed,  we  do  not  at 
all  doubt — that  the  judgment  of  the  Supreme 
Court  was  in  strict  accordance  with  the  law 
of  the  case. 

But  we  are  not  here  to  pass  upon  the  pro- 
cedure in  other  jurii^lctlons.  The  case  be- 
fore us  must  be  determined  by  the  laws  of 
this  state,  and  by  the  long  and  unbroken 
course  of  procedure  in  the  courts  of  this 
commonwealth.  It  is  admitted  in  the  petition 
that  there  Is  no  case  to  be  found  in  the  rec- 
ords of  the  courts  of  this  commonwealth  in 
which  any  such  procedure  has  been  recog- 
nized or  acted  upon.  We  will  go  further: 
We  have  not  only  been  unable  to  find  any 
case,  but  we  can  find  no  expression  of  opin- 
ion in  any  case  or  any  text-writer,  or  in 
any  of  the  sources  to  which  we  are  accus- 
tomed to  look  to  ascertain  the  law,  in  which 
there  is  a  suggestion  or  a  hint  of  the  exist- 
ence of  any  such  practice. 

In  Halley's  Adm*r  v.  Baird,  1  Hen.  &  M. 
(U  Va.)  25,  it  was  held  that  a  district  court 
has  no  power  or  jurisdiction  to  reverse, 
alter,  or  amend  a  Judgment  given  at  a  former 


term  of  the  said  court,  which  had  be^  en- 
tered on  the  order  book  and  signed  by  a 
judge  in  open  court 

In  Barbour  Co.  v.  O'Neal,  42  W.  Va.  295, 
26  S.  E.  182,  it  was  held  that  after  the  end 
of  the  term  the  court  has  no  power  to  modify 
or  annul  any  final  judgment  or  decree,  ex- 
cept in  certain  causes,  by  writ  of  error  co- 
ram nobis  or  motion  under  chapter  184  of 
the  Code. 

In  Winston  v.  Giles,  27  Grat  (38  Va.)  530, 
it  was  held  that:  *'In  an  action  at  law, 
which  is  submitted  to  the  judgment  of  the 
court  without  a  jury,  the  court  renders  a 
judgment,  to  which  one  party  excepts,  and 
it  being  near  the  end  of  the  term  the  court 
gives  the  counsel  time,  until  the  first  day 
of  the  next  term,  to  prepare  the  bill  of  ex- 
ception, but  judgment  Is  entered.  The 
court  cannot  give  such  leaver  and  the  bill  of 
exception  cannot  be  made  a  part  of  the  rec- 
ord. Even  if  the  court  had  authority  to  give 
the  time  until  a  day  certain  in  the  next  term 
to  prepare  the  bill  of  exception,  if  the  bill 
of  exception  Is  not  tendered  to  the  court  on 
that  day,  it  cannot  afterwards  be  received. 
In  cases  when  it  may  be  important  to  give 
time  until  the  next  term  to  prepare  the  bill 
of  exception,  'the  case  should  be  kept  open, 
and  the  judgment  should  not  be  entered  un- 
til the  next  term.'*     ^ 

In  Baker  v.  Swineford,  97  Va.  112,  33  S. 
E.  542,  the  court  held  that:  **At  common 
law  ho  judgment  became  final  until  the  end 
of  the  term  at  which  it  was  rendered,  re- 
gardless of  the  duration  of  the  term,  and 
until  final  no  court  could  direct  an  execu- 
tion to  issue  on  it.  Section  3600  of  the  Code, 
however,  confers  on  courts  authority  to  direct 
executions  to  issue  on  judgments  under  the 
conditions  therein  set  forth;  but  such  judg- 
ments do  not  thereby  become  final,  so  as  to 
deprive  the  court,  during  the  term,  of  the 
poWer  to  correct,  or,  if  need  be,  annul  them, 
if  erroneous."  And  in  the  course  of  the 
opinion  the  court  said:  **It  is  true  that  at 
common  law  executions  issued  only  upon  final 
judgments.  It  is  also  true  at  common  law 
that  'during  the  term  wherein  any  judicial 
act  is  done  the  record  remains  in  the  breast 
of  the  judges  of  the  court  and  in  their  re- 
membrance, and  therefore  the  roll  Is  altera* 
ble  during  that  term  as  the  judges  shall  di- 
rect; but  when  that  term  is  past,  then  the 
record  is  In  the  roll,  and  admits  of  no  al- 
teration, averment  or  proof  to  the  contrary*  "• 
—citing  3  Tho.  Co.  Lit  323. 

In  Virginia  Devel.  Co.  y.  Rich  Patch  Iron 
Co.,  98  Va.  700,  37  S.  B.  280,  it  was  held 
that:  "After  final  judgment  at  law  and  the 
adjournment  of  the  term  the  judge  of  the 
court  has  no  power  to  sign  bills  of  exception 
to  rulings  made  during  the  trial,  although 
it  be  done  by  agreement  of  counsel,  and  by 
leave  of  the  court  entered  of  record  during 
the  term.  Such  bills  are  no  part  of  the  rec- 
ord; and  the  fact  that  they  were  signed 
in  vacation  appearing  in  the  record  here^ 
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this  court  will  take  notice  of  It  ex  moro  motu. 
In  order  to  give  to  a  court,  at  a  subseQuent 
term,  authority  to  sign  a  bill  of  exception  In 
a  case  tried  at  a  previous  term,  some  con- 
trol must  be  reserved  over  the  case  by  the 
court  during  the  term  of  trial,  as  by  failure 
to  enter  Judgment,  or  entering  a  motion  for 
a  new  trial  and  continuing  it  until  the  next 
term,  or  by  leave  reserved  to  sign  a  bill  of 
exception  on  or  before  a  particular  day  of 
the  next  term,  and  the  presentation  of  the 
bill  for  signature  In  accordance  with  the 
terms  of  the  leave  reserved." 

In  consequence  of  the  case  Just  cited  the 
Legislature  passed  an  act  permitting  the 
judge  of  the  court  to  sign  a  bill  of  excep- 
tions within  SO  days  of  the  end  of  the  term, 
and  by  consent  of  parties,  entered  of  record, 
eo  days  were  allowed  within  which  excep- 
tions might  be  filed. 

In  the  case  of  Wright  v.  Commonwealth, 
111  Va.  873,  69  S.  B).  956,  the  plaintlflC  in  er- 
ror had  been  found  guilty  of  murder  in  the 
first  d^ree  and  sentenced  to  death.  He  ap- 
plied for  and  obtained  a  writ  of  error  from 
this  court;  but  it  appeared  that  the  bills  of 
exception  were  signed  more  than  30  days 
after  the  end  of  the  term  at  which  the  excep- 
tions were  taken,  and  that  consent  to  extend 
the  period  within  which  the  exceptions  were 
to  be  signed  did  not  appear  of  record.  This 
court  held  that  an  order  made  during  the 
term,  that  "the  prisoner  is  allowed  60  days 
from  the  adjournment  of  this  court  within 
which  to  file  his  bill  of  exceptions,"  but 
which  falls  to  show  that  the  60  days  was 
agreed  upon  and  entered  of  record  by  con- 
sent of  parties,  is  wholly  ineffectual  to  ex- 
tend the  time  beyond  the  30  days  fixed  by 
the  statute.  Nor  has  the  trial  court  any 
power,  after  the  adjournment  of  the  term  at 
which  a  final  order  is  entered,  to  amend  its 
final  order  so  as  to  show  that  the  60  days 
was  in  fact  agreed  upon  and  to  be  entered  of 
record  by  consent  of  parties.  "During  the 
term  of  the  court  at  which  a  Judicial  act  is 
done,  the  record  remains  in  the  breast  of  the 
court,  and  may  be  altered  or  amended;  but 
after  the  adjournment  of  the  term,  amend- 
ments can  only  be  made  in  cases  In  which 
there  is  something  In  the  record  by  which 
they  can  be  safely  made.  Amendments  can- 
not be  made  after  the  adjournment  of  the 
term,  upon  the  individual  recollection  of  the 
Judge,  or  upon  evidence  aliunde."  There 
behig  no  bills  of  exception  before  the  court 
which  it  could  rightfully  consider,  the  Judg- 
ment was  affirmed.  In  the  course  of  the 
opinion  the  court  said:  ''Although  we  are 
without  authority  to  consider  the  assignments 
of  error,  based  upon  bills  of  exception  which 
are  not  made  part  of  the  record,  we  deem  it 
proper  to  say  that  this  is  a  companion  case 
with  the  cases  of  Ed.  Jones  v.  Commonwealth 
and  Richard  Perkins  v.  Commonwjsalth,  111 
Va.  862  [69  S.  R  953],  both  of  which  have 
heard  and  decided  at  this  term  of  court ; 


that  all  three  of  the  cases  arose  out  of  the 
same  transaction,  are  dependent  substantial- 
ly upon  the  same  evidence,  and  that  the  as- 
signments of  error  dealt  with  In  the  cases  of 
Jones  and  Perkins  are  common  to  all  three 
cases;  that  In  those  cases  the  Judgment  of 
conviction  In  each  is  set  aside  upon  the 
ground  that  they  were  not  fairly  submitted 
to  the  Jury,  and  upon  the  further  groimd  that 
the  prisoner  in  each  was  entitled  to  a  change 
of  venue;  and  that  the  circuit  court  erred 
in  overruling  the  motion  of  each  for  such 
change  of  venue.  We  deeply  regret  that  the 
case  of  the  plaintiff  in  error  has  not  been  so 
presented  as  to  enable  this  court  to  give  him 
the  same  measure  of  relief  that  we  have 
found  it  proper  to  afford  his  alleged  com- 
panions in  guilt  We  make  this  statement  for 
the  benefit  of  the  plaintiff  in  error,  In  the 
event  he  be  advised  to  apply  for  executive 
interference  in  his  behalf." 

It  is  not  improper,  we  believe,  to  state  that 
the  executive  did  Interfere  and  postponed 
the  execution  until  the  cases  of  Jones  and 
Perkins  could  be  heard  and  determined  in 
the  court  to  which  they  were  removed.  Those 
trials  resulted  In  an  acquittal  of  the  defend- 
ants, and  Wright  was  subsequently  pardoned 
by  the  Governor.  See,  also,  Barnes  v.  Com- 
monwealth, 92  Va.  794,  23  S.  E.  784. 

The  statute  law  in  numerous  Instances 
provides  for  the  amendment  of  Judgments  in 
the  trial  court  after  the  term  at  which  they 
were  rendered  has  ended.  Sections  3447  and 
3451  of  the  Code  are  examples  in  point.  But 
the  exercise  of  the  power  is  carefully  circum- 
scribed as  to  its  extent  and  limited  as  to 
the  time  within  which  such  relief  may  be 
had. 

It  therefore  sufficiently  appears,  not  only 
that  there  is  no  precedent  in  the  records  of 
this  commonwealth  for  granting  the  prayer 
of  the  petition,  but  that  the  books  are  filled 
with  cases  repugnant  to  and  contradictory  of 
the  existence  of  any  such  practice  as  that 
upon  which  the  petition  relies.  So  that  for 
this  court  to  grant  the  prayer  would  be  to 
usurp  powers  which  it  has  never  hitherto  ex- 
ercised. 

[3]  But  had  the  court  reached  a  different 
conclusion  upon  the  primary  question  of  pow- 
er, there  is  nothing  in  the  case  presented 
to  us  which  would  Justify  its  exercise.  It 
will  hardly  be  contended  that  even  in  those 
Jurisdictions  where  the  power  Is  conceded  to 
exist  it  would  be  resorted  to,  except  under 
conditions  that  would  Justify  a  new  trial  for 
after-discovered  evidence  in  cases  in  which 
the  term  had  not  ended  at  which  the  Judg- 
ment complained  of  had  been  rendered. 

Floyd  Allen  was  indicted  at  the  April 
term,  1912,  of  the  circuit  court  of  Carroll 
county,  along  with  Claude  S.  Allen,  Friel 
Allen,  Sidna  Allen,  Wesley  Edwards,  Victor 
Allen,  and  Byrd  Marlon,  for  a  murder  al- 
leged to  have  been  committed  on  the  14th 
day  of  March,  1912.    Upon  their  arraignment 
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they  elected  to  be  tried  separately ;  and  aft- 
er the  preliminaries  necessary  to  the  trial 
had  been  completed  the  bearing  of  evidence 
in  the  case  of  Floyd  Allen  began  on  the  2d 
day  of  May,  and  was  completed  on  the  17th 
day  of  May,  1912,  resalting  in  a  verdict  of 
guilty  of  murder  in  the  first  degree.  Claude 
S.  Allen  was  subsequently  put  upon  trial 
with  a  like  result  Judgments  were  not  en- 
tered upon  the  verdicts  until  September  10, 
1912,  in  order  that  Floyd  Allen  and  Claude 
Allen  might  be  witnesses  in  behalf  of  the 
defense  in  the  prosecutions  still  pending 
growing  out  of  the  same  transaction.  The 
homicides  took  place  in  the  courtroom,  in  the 
light  of  day,  and  in  the  presence  of  a  large 
number  of  witnesses.  In  the  successive  tri- 
als  that  took  place  these  witnesses  were 
subjected  to  examination,  cross-examination, 
and  re-examination.  Their  knowledge  9f  the 
facts  was  probed  in  every  conceivable  way.> 
There  was  every  opportunity  that  can  exist 
'in  any  case  for  a  full,  complete,  and  exhaus- 
tive presentation  of  all  the  facts  bearing  up- 
on the  issues ;  and  no  one  can  read  the  rec- 
ord of  the  court  below  and  the  original  pe- 
titions upon  which  this  court  acted  at  the 
November  term  without  being  satisfied  that 
the  prisoners  were  defended  by  capable, 
faithful,  earnest,  and  energetic  counsel,  who 
left  no  stone  unturned  to  present  the  cause 
of  their  clients  to  the  best  advantage.  Every 
means  known  to  the  law  was  resorted  to  to 
break  down  and  to  impair  the  credibility  and 
the  force  of  the  witnesses  who  testified  for 
the  prosecution;  but,  notwithstanding  every 
effort  on  the  part  of  the  defense,  so  conclu- 
sive was  the  testimony  for  the  prosecution 
that  the  juries  in  the  cases  of  Floyd  Allen 
and  of  Claude  Allen  found  verdicts  of  mur- 
der in  the  first  degree. 

Upon  a  consideration  of  the  evidence  pre- 
sented upon  this  motion,  it  plainly  appears 
that  in  some  Instances  it  was  discovered  be- 
fore the  judgment  was  rendered;  in  others, 
that  its  tendency  is  to  impeach  the  credibil- 
ity of  witnesses,  and  is  addressed  to  ques- 
tions which  were  the  subject  of  investigation 
at  the  trial,  upon  whidh  testimony  of  wit- 
nesses was  adduced  of  a  character  Identical 
with  that  now  brought  forward  upon  this 
motion,  and  comes,  therefore,  strictly  within 
the  rule  as  to  cumulative  evidence,  and  in 
some  instances  bears  upon  facts  wholly  col- 
lateral to  the  issue  under  Investigation ;  and, 
taken  as  a  whole,  the  new  evidence  present- 
ed is  not,  in  our  judgment,  such  as  ought  to 
produce  a  different  result  if  a  new  trial  were 
awarded. 

The  sabject  of  granting  new  trials  on  the 
ground  of  after-discovered  evidence  has  been 
discussed  in  numerous  cases  decided  by  this 
court 

In  St  John*8  Executors  v.  Alderson,  32 
Grat  (73  Va.)  140,  Judge  Christian  deliver- 
ing the  unanimous  opinion  of  the  court,  it 


was  held  that  the  testimony  must  have  been 
discovered  since  the  former  trial;  that  it 
must  appear  that  the  new  testimony  could 
not  have  been  obtained  with  reasonable  dili- 
gence on  the  former  trial ;  that  it  is  material 
to  the  issup;  that  it  must  go  to  the  merits 
of  the  case,  and  not  to  Impeach  the  charac- 
ter of  a  former  witness;  and  that  it  must 
not  be  merely  cumulative. 

In  City  of  Norfolk  v.  Johnakin,  94  Ya. 
285,  26  S.  E.  830,  it  was  held  that  "a  mo- 
tion for  a  new  trial  on  the  ground  of  after- 
discovered  evidence  should  not  be  granted, 
unless  it  appears  that  the  evidence  was  dis- 
covered after  the  trial;  that  it  couM  not,  by 
the  exercise  of  reasonable  diligence,  have 
been  discovered  before  the  trial ;  that  it  was 
material,  and  such  as  ought,  on  another  trial, 
to  produce  an  opposite  result  en  the  merits ; 
and  that  It  is  not  merely  cumulative,  cor- 
roborative, or  collateral.'*  See  Jones  v.  Mar- 
tinsville, 111  Va.  103,  08  S.  B.  265,  Ann-  Cas. 
1912A,  222. 

The  same  rules  were  held  to  ai^ly  in  crim- 
inal cases.  Nicholas  v.  Commonwealth,  91 
Va.  753,  21  a  E.  364,  and  the  authorities 
there  cited.  Authorities  upon  this  point 
might  be  multiplied  to  an  almost  indefinite 
extent,  but  we  have  cited  enough  to  show 
what  we  believe  to  be  the  unquestioned  law 
of  this  commonwealth. 

[4]  It  is  urged  upon  us  that  even-handed 
justice  demands  that  Floyd  Allen  and  Claude 
Allen  should  be  awarded  a  new  trial,  be- 
cause upon  the  trial  of  others  equally  as 
guilty  as  they  the  charge  of  conspiracy  was 
abandoned  and  verdicts  rendered  for  murder 
in  the  second  degree.  The  guilt  or  innocence 
of  the  petitioners  must  be  determined  by 
the  record  before  us.  The  records  upon  the 
other  trials  are  not  here,  and  we  are  unable 
to  say  what  they  do  or  do  not  contain; 
but  if  it  be  granted  that  the  statement  of 
counsel  for  the  petitioners  is  accurate  in 
the  respect  mentioned  it  could  not  produce 
the  result  contended  for.  The  commonwealth 
was  not  bound  down  to  pursue  the  same  line 
of  prosecution  in  all  the  cases,  though  the 
same  transaction  was  under  investigation. 
With  respect  to  the  verdicts  of  the  juries  be- 
ing more  lenient  In  subsequent  cases,  that  is 
a  matter  beyond  the  control  of  the  courts. 
The  question  before  us  is:  Were  the  accused 
guilty  of  the  offense  with  which  they  were 
charged,  were  they  tried  in  accordance  with 
the  law  of  the  land,  and  does  the  evidence 
support  the  verdict  of  the  Jury?  It  does  not 
concern  us  that  in  other  cases  other  juries 
inflicted  a  milder  punishment  upon  substan- 
tially the  same  state  of  facts.  Burton  & 
Conquest  v.  Commonwealth,  108  Va.  892,  02 
S.  E.  376. 

It  is  said  that,  unless  some  such  power  as 
is  here  sought  to  be  exercised  exists,  injus- 
tice may  be  done,  and  innocent  men  may 
suffer  punishment  All  human  tribunals  are 
liable  to  err,  and  if  laws  were  not  enforced 
until  all  possibility  of  error  was  excluded 
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goyemment  would  come  to  a  standstill.  All 
tliat  the  courts  can  do  is  to  enforce  the  law 
as  it  exists,  and  to  give  to  all  who  come 
within  the  rang^  of  their  jurisdiction  the 
full  and  equal  benefits  of  all  the  safeguards 
tliat  have  been  established  for  the  protection 
of  those  accused  of  crime. 

The  circumstances  attending  the  cases  be- 
fore us  are  such  as  to  leave  no  doubt  upon 
our  minds  that  the  accused  have  had  a 
fair  trial,  with  every  possible  opportunity 
fully  to  present  their  case  before  an  impar- 
tial jury,  and  that  the  judgments  rendered 
against  them  are  supported  by  the  evidence, 
and  are  in  accordance  with  the  law  of  the 
land. 

We  are  therefore  of  opinion  that  the  pray- 
er of  the  petitions  should  be  denied. 


(71  w.  Va.  e26) 

DANIELS  V.  Mclaughlin  et  ai 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1918.) 

(SyUabiin  hy  the  Court,) 

Yendob  and  Pubchaseb  ({  802*)— Contract 
—Action  fob  Pbice. 

A  deed  contains  an  acknowledgment  of 
indebtedness  in  the  folio  wine  words:  'The 
residue  of  Pour  Hundred  ($400.00)  Dollars 
to  be  paid  upon  a  note  of  the  first  party  now 
in  the  Beverly  Bank,  as  soon  as  said  note 
comes  due.*'  On  this  the  grantor,  the  first 
party,  may  maintain  an  action  to  recover  the 
sum  if  it  is  not  paid  as  therein  stipulated.  The 
stipulation  is  for  his  benefit;  not  for  the  ben- 
efit of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  845-850;  Dec.  Dig.  { 
302.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  George  H.  Daniels  against  L.  B. 
McLaughlin  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

W.  B.  &  E.  L.  MaxweU,  of  Elkins,  for 
plaintiff  in  error. 

ROBINSON,  J.  Plaintiff  sold  and  con- 
veyed standing  timber  to  defendants.  The 
payment  of  four  hundred  dollars  of  the  pur- 
chase money  was  deferred.  In  the  deed  it 
was  stipulated  that  the  sum  was  to  be  paid 
by  the  grantees  on  a  note  of  the  grantor  'in 
the  Beverly  Bank,  as  soon  as  said  note  comes 
due."  This  action  of  debt  is  for  the  recovery 
of  the  sum  under  the  contract  Demurrer  to 
the  declaration  was  sustained,  and,  plaintiff 
declining  to  amend,  the  action  was  dismissed. 

We  have  no  brief  in  support  of  the  Judg- 
ment sustaining  the  d^nurrer.  The  plead- 
ing iB  a  direct  and  concise  one.  It  clearly 
states  a  case  showing  plaintiff  entitled  to 
recover  the  sum.  In  plaintiff's  brief  it  is 
said  that  the  court  below  held  that  the  stipu- 
lation as  to  the  payment  of  the  deferred  pur- 
chase money  gave  the  right  of  recovery  to 
the  bank,  not  to  plaintiff.  In  other  words, 
that  the  covenant  for  the  payment  of  the 


money  was  made  for  the  benefit  of  the  bank. 
This  view  is  erroneous.  The  declaration 
plainly  shows,  by  a  setting  forth  of  the  deed, 
that  the  covenant  for  the  payment  of  tlie  de- 
ferred purchase  money  was  made  for  the 
benefit  of  plaintiff,  the  grantor.  It  is  in 
these  words :  '*The  residue  of  Four  Hundred 
($400.00)  Dollars  to  be  paid  upon  a  note  of 
the  first  party  now  in  the  Beverly  Bank,  as 
soon  as  said  note  comes  due."  This  is  not 
an  acknowledgment  of  indebtedness  to  the 
bank.  Nor  is  it  an  agreement  to  pay  the 
money  to  the  bank,  for  the  benefit  of  the 
bank.  It  does  not  come  within  Code  1906, 
ch.  71,  sec.  2.  It  is  an  agreement  to  pay  the 
money  to  plaintiff,  by  applying  the  amount 
on  some  note  of  his  in  the  bank.  The  bene- 
fit is  to  plaintiff,  not  to  the  bank.  It  does 
not  appear  that  the  bank  has  any  interest 
in  the  note,  or  will  receive  the  benefit  of  the 
payment  Certainly  the  benefit  of  the  pay- 
ment will  go  to  plaintiff,  if  it  is  applied  on 
a  note  which  he  owes.  The  money  belongs 
to  him  until  applied  on  the  note,  for  hia 
benefit  If  not  applied,  he  may  sue  for  it 
The  declaration  fully  avers  that  defend- 
ants did  not  make  the  payment  to  plaintiff 
in  the  manner  and  at  the  time  stipulated  in 
the  deed  and  that  the  sum  remains  wholly 
unpaid  to  him.  It  was  error  to  sustain  the 
demurrer.  We  must  reverse  the  Judgment, 
overrule  the  demurrer,  and  remand  the  case. 


(71  W.  Va.  827) 

LOHR  et  aL  ▼.  WOLFE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1913.) 

(8yllabu9  &y  the  Court,) 

L  Trespass   ({  40*)  —  Plbadinq  — Dkscsip- 
TiON  OF  Premises. 

In  an  action  for  trespass  on  land,  not  in- 
volving title,  it  is  only  necessary  to  describe 
the  land  with  sufficient  accuracy  to  give  de- 
fendant notice  and  enable  him  to  properly  plead 
to  the  action. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  §{  80-88;  Dec.  Dig.  |  40.*] 

2.  Pleading  ({  35*)~Unnkcb88abt  Facts— 
Surplusage. 

If  other  facts  not  necessary  to  maintain 
the  action  or  defense  be  alleged,  such  facts  may 
be  treated  as  surplusage  and  need  not  be 
proven. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §{  Tft-SO;    Dec.  Dig.  {  35.*] 

3.  Trespass  ({  46*)*-Identitt  of  PBEiasBA— 
Evidence. 

A  case  in  which  the  facts  proven  entitled 
plaintiff  to  a  submission  thereof  to  the  jury 
on  the  issues  joined,  and  in  which  it  was  er- 
ror to  strike  out  the  evidence  and  direct  a 
verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  {{  123-127;   Dec.  Dig.  {  46.*] 

Error  to  Circuit  Court,  Barbour  Ck>unty. 

Action  by  C.  E.  Lohr  and  others  against 
8.  L.  Wolfe.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 
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Blue  &  Dayton,  of  PhiUppi,  for  plaintifla  in 
error.  J.  Hop  Woods  and  Wm.  T.  George^ 
both  of  Flillippi,  for  defendant  in  error. 

MILLER^  J.  In  an  action  for  trespass 
upon  land,  not  Involving  title,  the  court  be- 
low, on  motion,  struck  out  plaintiffs'  evi- 
dence, directed  a  verdict  for  defendant,  and 
pronounced  the  judgment  of  nil  capiat,  to 
which  the  present  writ  of  error  applies. 

[1]  The  ground  of  the  court's  action,  as 
disclosed  by  the  record,  was  that,  as  plain- 
tiffs in  their  declaration  had  described  tSie 
land  as  a  tract  in  Cove  District,  Barbour  Coun< 
ty,  containing  16  acres  and  60  poles  and 
known  as  the  James  Q.  Oolebank  Tract,  and 
also  by  reference  to  the  deed,  as  a  tract  call- 
ing for  ll^i/ieo  acres,  and  also  by  distinct 
metes  and  bounds  giving  courses  and  dis- 
tances, they  were  bound,  as  a  condition  of 
recovery,  to  locate  the  land  on  the  ground 
oy  the  metes  and  bounds  called  for  substan- 
tially as  alleged,  which  the  court  was  of 
opinion  had  not  been  done.  The  two  descrip- 
tive boundaries  in  the  deed  referred  to  are 
substantially  the  same,  but  the  first  calls 
for  16  acres  and  60  poles,  the  other  ll'i/ieo 
acres.  It  was  conceded  by  the  court  below 
tliat  in  an  action  like  this  it  is  wholly  un- 
necessary to  describe  the  land  with  the  ac- 
curacy and  particularity  observed  in  this 
case,  but  only  so  as  to  give  defendant  notice 
of  its  locality  and  to  enable  him  to  properly 
plead  to  the  action ;  but  it  is  contended  that 
having  gone  beyond  the  actual  requirements 
and  in  addition  undertaken  to  describe  the 
land  by  definite  and  distinct  courses  and  dis- 
tances, plaintiff^  were  bound  to  locate  the 
land  on  the  ground  by  reference  to  those 
courses  and  distances  as  alleged. 

[2]  The  proposition  which  the  court  below 
conceded  is  fully  supported  by  prior  decisions 
of  this  and  other  courts.  Railway  Co.  v. 
RaUway  Co.,  47  W.  Va.  726,  35  S.  B.  078 
(SyL  4) ;  Goodwin  y.  Jack,  62  Me.  414.  And 
it  is  equally  well  settled  that  facts  not  neces- 
sary to  maintain  the  action  or  defense  need 
not  be  alleged,  and  if  alleged  will  be  treated 
as  surplusage  and  need  not  be  proven.  Wil- 
son V.  Phoenix  Powder  iMfg.  Co.,  40  W.  Va. 
413,  21  &  E.  1035,  52  Am.  St  Rep.  890  (SyL 
2);  Hogg's  Pleadhig  and  Forms,  |  137;  31 
Qyc.  68,  69,  70,  675,  676.  An  action  quare 
clau8um  /regit  is  not  a  controversy  concern- 
ing title  or  boundary  to  land.  Dickinson  v. 
Mankin,  61  W.  Va.  429,  56  S.  BX  824. 

[3]  But  it  is  attempted  to  support  the 
judgment  below  on  the  theory  that  neither 
court  nor  Jury  could  have  determined,  upon 
tSie  evidence,  which  of  the  several  tracts  of 
land  described  in  the  contract  and  deed  re- 
lied on  was  the  one  on  which  the  trespass 
was  committed.  There  is  nothing  of  merit 
in  this  proposition.  The  land  on  which  the 
trespass  is  alleged  to  have  been  committed 
was  one  of  tibe  tracts  called  for  in  the  deed, 
for  which  two  descriptions  are  given,  sub- 


stantially the  same,  ezc^t  that  in  the  one 
16  acres  and  60  poles  are  called  for,  in  the 
other  llsi/ieo  acres.  Besides  it  was  fully 
proven  that  this  tract  Is  the  same  as  that 
recovered  by  Isaac  J.  Lohr,  plaintiffs'  gran- 
tor, in  a  suit  by  him  against  William  T. 
George  and  others,  heard  in  this  court  on 
appeal,  and  as  shown  by  the  record  of  that 
cause  adduced  in  evidence,  and  the  same 
which  by  substantially  the  same  metes  and 
bounds  was  conveyed  by  the  Clerk  of  the 
County  Court  of  Barbour  County  to  S.  U 
Reger,  Trustee,  assignee  of  W.  T.  George,  the 
purchaser  thereof  at  a  sale  of  forfeited  and 
delinquent  lands,  and  according  to  the  re> 
port  of  the  surveyor  who  surveyed  the  same 
land  at  the  instance  of  said  George.  There 
is  no  lack  of  proof  of  the  Identity  of  the  land. 
The  Judgment  below  is  reversed  and  the 
plaintiff  awarded  a  new  triaL 


(119  Ga.  SOS) 
HARGROVE  ▼.  COVINGTON. 

(Supreme  Court  of  Georgia.     Jan.  22,   1913.) 

(SyUahut  hy  the  Court,) 

Pleading  (S  214*)— Funds  in  Hands  of  Ai>- 
MiNisTBATOB— Action  to  Recoveb. 

The  allegatioDs  of  the  petition,  which  must 
be  taken  as  true  in  passing  upon  the  general 
demurrer  thereto,  showed  that  the  fund  in  the 
hands  of  the  defendant  administrator,  for  the 
recovery  of  which  the  action  was  brought,  equi- 
tably belonged  to  the  petitioner,  and  that  he 
was  entitled  to  recover  the  same.  Therefore  the 
general  demurrer  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  525-534 ;  Dec.  Dig.  {  214.*] 

Error  from  Superior  Court,  Fulton  Conn- 
ty;  Geo;  L.  Bell,  Judge. 

Action  by  G.  C.  Covington  against  W. 
A.  Hargrove^  administrator.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Covington  brought  an  equitable  action 
aganiBt  John  Bi  McClelland,  F.  A.  Hargrove, 
C.  W.  Mangum,  as  sheriff,  and  W.  A.  Har- 
grove, as  administrator  of  the  estate  of  Hat- 
tie  E.  Covington,  deceased.  There  waer  no 
service  as  to  McClelland  and  F.  A.  Hargrove. 
The  substance  of  the  petition  as  amended,  so 
far  as  it  needs  to  be  now  stated,  was  as 
follows:  Petitioner,  being  indebted  to  a  bank 
to  the  amount  of  $360,  and  desiring  to  have 
it  paid,  entered  into  an  agreement  with  his 
wife,  Hattie  B.  Covington,  and  her  father, 
F.  A.  Hargrove,  in  accordance  with  which 
petitioner  conveyed  to  his  wife  a  certain 
described  house  and  lot  In  the  city  of  At- 
lanta, then  owned  and  occupied  by  petition- 
er, his  wife,  and  their  children,  as  a  home. 
She  subsequently,  in  pursuance  of  such 
agreement,  borrowed  from  her  father,  F.  A. 
Hargrove,  the  sum  of  $350  with  wliich  to 
pay  the  debt  which  petitioner  owed  the  bank. 
She  gave  to  her  father  her  several  promis- 
sory notes  for  the  amount  loaned  by  him  to 
her,  and  executed  and  delivered  to  him  a 


•For  oth«r  caMS  gee  same  topic  and  leotion  NUMBBB  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Ind«K« 


Oa.) 


JOHNSON  V.  HATES 


73 


deed  to  the  houee  and  lot  above  referred  to, 
as  security  for  the  pajrment  of  her  notes,  he 
giving  to  her  a  bond  to  reconvey  the  prop- 
erty to  her  upon  the  payment  of  the  notes; 
*'it  being  the  understanding  that,  when  pe- 
titioner paid  back  the  said  borrowed  money 
loaned  by  the  said  F.  A.  Hargrove  to  Hattie 
E.  Covington,  petitioner's  wife,  the  said  Hat- 
tie  E.  Covington,  was  to  make  petitioner  a 
deed  reconveylng  to  him  said  property."  The 
property,  at  the  time  petitioner  conveyed  it 
to  his  wife,  was  worth  $2,500.  While  the 
consideration  stated  in  such  conveyance  was 
$350  and  love  and  affection,  there  was  in 
truth  no  consideration  other  than  the  pur- 
pose of  placing  the  title  to  the  property  in 
petitioner's  wife,  in  order  that  she  might 
use  it  as  security,  in  obtaining  the  loan  from 
her  father,  with  which  to  pay  petitioner's 
debt  to  the  bank.  Petitioner's  wife  died 
prior  to  the  maturity  of  the  notes  she  gave 
her  father,  and  her  brother,  W.  A.  Hargrove, 
was  appointed  as  the  administrator  of  her 
estate,  which  was  Insolvent.  F.  A  Hargrove 
obtained  Judgments  in  a  justice's  court  on 
the  notes  given  him  by  petitioner's  wife 
against  W.  A.  Hargrove,  as  the  administra- 
tor of  her  estate.  The  executions  were  lev- 
ied upon  the  house  and  lot,  the  petition- 
er, as  tenant  in  possession,  being  duly  noti- 
fied thereof,  and  the  property  was  regularly 
sold  under  such  levies  by  Mangum,  as  sher- 
iff, to  McCleUand  for  $1,550. 

The  petition  alleged  that  both  F.  A.  Har- 
grove and  W.  A.  Hargrove  fully  understood 
all  of  the  arrangement  and  undertaking  as 
to  the  real  purpose  of  the  conveyance  by  pe- 
titioner of  his  house  and  lot  to  his  wife,  and 
of  the  conveyance  by  her  to  F.  A.  Hargrove; 
and  there  was  a  general  allegation  that  F.  A. 
Hargrove  and  W.  A.  Hargrove,  ''after  her 
death,  formed  a  conspiracy  to  defraud  your 
petitioner  out  of  his  said  house  and  lot" 
The  prayers  were  that  McClelland  be  en- 
joined from  paying,  to  Mangum,  as  sheriff,  or 
to  W.  A.  Hargrove,  as  administrator,  any 
of  the  proceeds  of  the  sberUTs  sale  other 
than  the  sum  of  $360,  with  interest;  that 
Mangum,  sheriff,  be  enjoined  from  paying 
to  W.  A.  Hargrove,  administrator,  any  more 
of  the  proceeds  of  such  sale  than  the  sum 
above  mentioned;  that  W.  A.  Hargrove,  as 
administrator,  be  enjoined  "from  paying  out 
any  money  arising  from  the  sale  of  this 
property";  and  that  he  *'be  required  to  pay 
over,  to  plaintiff  the  amount  of  said  sale  of 
said  land,  with  the  exception  of  the  sum  of 
$360  and  interest,  which  plaintiff  admits 
that  he  owes  said  administrator."  There 
was  also  a  prayer  for  general  relief.  It  ap- 
peared, from  an 'amendment  allowed  to  the 
petition,  that  the  balance  of  the  money  aris- 
ing from  the  sale  of  the  property  by  the 
sheriff,  after  satlsfytog  the  executions  under 
which  it  was  sold,  had  been  paid  over  by  him 
to  W.  A.  Hargrove,  administrator.  W.  A. 
Hargrove,  as  administrator,  demurred  gen- 


erally and  specially  to  the  petition.    The  de- 
murrers were  overruled,  and  he  excepted. 

Hewlett  &  Dennis  and  Geo.  F.  Gk)ber,  all 
of  Atianta,  for  plaintiff  in  error.  Howell  C. 
Erwln,  of  Atlanta,  for  defendant  in  error. 

FISH,  a  J.  (after  stating  the  facts  as 
above).  As  will  be  seen  from  the  foregoing 
statement  of  facts,  the  petition,  as  finally 
amended,  sought  relief  only  against  W.  A. 
Hargrove,  as  the  administrator  of  the  es- 
tate of  the  petitioner's  deceased  wife,  Hattie 
E.  Hargrove,  as  two  of  the  defendants,  Mc- 
Clelland and  F.  A.  Hargrove,  were  not  serv- 
ed, and  the  last  amendment  to  the  petition 
alleged  that  Mangum,  sheriff,  had  paid  over 
to  the  administrator  the  fund  sought  to  be 
recovered  by  the  petitioner.  Under  the  al- 
legations of  the  petition,  which  must  be  tak- 
en as  true  in  passing  on  the  general  de- 
murrer, the  fund  for  which  the  action  was 
brought  equitably  belonged  to  the  petition- 
er, and  he  was  entitled  to  recover  the  same; 
therefore  the  general  demurrer  to  the  peti- 
tion was  properly  overruled,  and  this  is  true 
whether  or  not  the  petitioner  was  entitied  to 
all  of  the  relief  for  which  he  prayed.  The 
special  demurrers  which  were  in  any  wise 
mentioned  were  met  by  amendments  to  the 
petition.  In  the  brief  of  counsel  for  plain- 
tiff in  error,  some  points  were  urged  which 
were  not  raised  by  any  asslgnm.ent  of  error ; 
therefore  they  cannot  be  considered. 

The  judgment  overruling  the  general  de- 
murrer to  the  petition  is  affirmed.  All  the 
Justices  concur. 


(189  Ga.  21S) 
JOHNSON  et  al  v.  HAYES  et  al. 
(Supreme  Court  of  Georgia.     Jan.  14,  1913.) 

(SyllabuB  hy  the  Court,) 

1.  Wills    (§    194*)— Devises— Revocation— 
Conveyance  or  Fbopebtt. 

Where  a  testator  makes  his  will  and  sub- 
sequently conveys  the  land  therein  devised  by 
deed,  such  conveyance  operates  as  a  revocation 
of  the  devise. 

[Ejd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ft  481-489 ;    Dec.  Dig.  |  194.*] 

2.  Wills  ({  781*)— Devises— Convetancs  io 
Devisees— Election. 

In  such  a  case,  if  the  devise  and  the  deed 
be  to  the  same  person  and  other  benefits  are 
given  to  him  by  the  will,  he  is  not  put  to  an 
election  to  claim  under  the  will  or  the  deed. 
He  may  claim  under  both. 

(a)  A  testator,  after  making  some  specific 
legacies,  devised  and  bequeathed  the  resioue  of 
his  estate,  both  real  and  personal,  to  five  daugh- 
ters and  two  sons,  to  be  equally  divided  be- 
tween them;  thus  he  gave  to  his  sons  all  his 
lands,  to  be  accounted  for  to  his  executors  at 
$5  per  acre,  which  sum  when  added  to  the  bal- 
ance of  his  estate  was  to  be  equally  divided  be- 
tween all  of  his  children,  after  the  deduction  of 
$500  for  each  of  his  sons  and  two  of  his  daugh- 
ters. Should  either  or  both  of  his  sons  die  leav- 
ing no  children,  his  or  their  land  was  to  revert 
to  the  testator's  estate.  Subsequently  to  the 
making  of  the  will  the  testator  conveyed  to  the 
sons  the  land  in  consideration  of  their  note  for 
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$6,800;  and  their  agreement  to  allow  him  and 
his  wife  to  occupy  a  portion  of  the  dwelling 
house  and  to  support  them  during  life.  The 
sons  entered  into  possession  of  the  land.  Upon 
the  death  of  the  testator,  the  sons,  who  were 
the  nominated  executors,  probated  the  will  and 
letters  testamentary  were  issued  to  them.  In 
their  inventory  of  the  assets  of  the  estate  they 
included  the  note  for  the  purchase-money  of  the 
land.  Held,  that  the  sons  were  not  put  to  an 
election  between  the  conveyance  to  them  by 
deed  and  the  benefits  derived  by  them  under  the 
wilL    They  take  under  both. 

[E^d.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  {{  2013-2017 ;  Dec.  Dig.  |  781.*] 

3.  Judgment  (§  892*)— Ebtoppbl. 

Where  two  of  the  daughters  sued  the  execu- 
tors for  their  legacies,  and  the  purchase-money 
note  for  the  land  entered  into  the  accounting, 
and  judgment  was  rendered  against  the  execu- 
tors, the  satisfaction  of  such  judgment  would 
estop  the  plaintiffs  from  claiming  a  reversion  of 
the  land  hecause  of  the  death  of  one  of  the 
sons  without  issue.  The  record  of  such  suit 
was  competent  evidence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1704,  1705 ;  Dec.  Dig.  {  892.*] 

4.  Descent  and  Distbibution  (§  90*)— Ac- 
tion TO  Recover  Land— Evidence. 

The  deed  from  the  testator  to  the  sons, 
their  written  contract  of  purchase,  and  the  tes- 
timony of  a  subscribing  witness  were  admissible 
to  show  the  details  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §§  351-358,  368^381; 
Dec  Dig.  {  90.*] 

5.  Evidence  <5  273*)— Adverse  Possession- 
Declarations  OF  Person  in  Possession. 

The  declaration  of  one  in  possession  of  land 
is  admissible '  to  show  his  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  E}vidence, 
Cent  Dig.  §§  110&-1120;    Dec.  Dig.  §  273.*] 

6.  Appeal  and   E3rror  ({  1050*)— Review- 
Harmless  Error— Irrelevant  Evidence. 

The  reception  in  evidence  of  irrelevant  tes- 
timony, when  not  prejudicial,  does  not  vitiate  a 
trial. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
'^         ~        "    1068,   1069,   4153-4157, 


Error,    Cent   Dig.  J|   10 
4166;  Dec.  Dig.l  1050.*] 


7.  Motion  to  Striiu:  Pleas  —  Pbejudicb  — 
Evidence— Verdict. 

There  was  no  error  in  the  rulings  on  the 
motion  to  strike  the  pleas,  which  was  hurtful 
to  the  plaintiffs,  the  evidence  was  without  con- 
flict, and  the  verdict  directed  by  the  court  was 
the  only  possible  legal  result 

Error  from  Superior  Court,  Glascock  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  Martha  Johnson  and  others 
against  Marshall  Hayes  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

L.  D.  McGregor  and  M.  E.  Evans,  both  of 
Warrenton,  for  plaintiffs  in  error.  W.  H. 
Barrett,  of  Augusta,  and  B.  P.  Davis,  of 
Warrenton,  for  defendants  In  error. 

EVANS,  P.  J.  The  heirs  at  law  of  Samuel 
Hart  sued  Marshall  Hayes  to  recover  a  tract 
of  land.  The  defendant  disclaimed  title,  and 
hia  landlord,  W.  K  English,  executor  of 
Wm.  Hart,  and  Mrs.  Nealy  Hart,  widow  of 
Wm.  Hart,  were  made  parties  defendant 
Plaintiffs  and  defendants  derive  their  title 
from  Samuel  Hart    The  plaintiffs  claim  as 


reversioners  under  the  will  of  Samuel  Hart 
The  defendants  claim  that  Samuel  Hart  sold 
and  conveyed  the  land  to  Wm.  Hart  prior  to 
his  death,  that  the  alleged  legacy  to  the 
plaintiffs  had  been  adeemed,  and  that  the 
proceeds  of  the  notes  given  for  the  purchase 
money  of  the  land,  which  was  collected  after 
the  death  of  Samuel  Hart,  had  been  dis- 
tributed among  the  plaintiffs,  and  accepted 
by  them  with  full  knowledge  of  all  the  facta 
On  the  trial  it  appeared  that  Samuel  Hart 
in  the  year  1872  made  his  last  will,  wherein, 
after  making  certain  specific  legacies,  he  be- 
queathed and  devised  as  follows:  "Item  5. 
I  give,  bequeath,  and  devise  the  balance  of 
my  estate,  both  real  and  personal,  to  the  fol- 
lowing named  children,  viz.,  Isaac,  Isabel, 
Elizabeth,  Martha,  Mary  Ann,  William,  and 
Absalom,  in  the  manner  and  form  following, 
viz.:  The  property  in  this  item  to  be  equal- 
ly divided  among  the  seven  named  children; 
thus,  to  my  two  sons  William  and  Absalom 
I  give  all  my  lands,  to  be  accoimted  for  to 
the  executors  at  five  dollars  per  acre;  that 
is,  they  must  pay  into  my  estate,  or  charge 
themselves  as  if  they  had  paid  it,  the  amount 
my  lands  would  bring  at  five  dollars  per  acre. 
This  added  to  the  residue  of  my  estate,  mak- 
ing whatever  amount  it  may,  out  of  this 
amount  five  hundred  dollars  to  be  paid  to 
William,  five  hundred  dollars  to  Absalom, 
five  hundred  dollars  to  Mary  Ann,  and  five 
hundred  to  Martha,  to  make  them  even  to 
what  lias  already  been  advanced  to  the  oth- 
ers; then  the  balance  of  said  amount  to  be 
equally  divided  among  the  seven  named  in 
this  item.  6.  Should  either  of  my  sons  Wil- 
liam or  Absalom,  or  both,  die  and  leave  no 
living  children,  in  that  case  I  direct  that  his  or 
their  land  revert  to  my  estate."  Absalom  and 
Wm.  Hart  were  nominated  executora  On 
December  2,  1878,  Samuel  Hart  conveyed  by 
deed  1,260  acres  of  land  (embracing  the  land 
in  controversy)  to  his  sons  Absalom  and  Wm. 
Hart,  upon  a  consideration  of  $6,300,  and 
their  agreement  to  allow  him  and  his  wife 
to  occupy  a  certain  portion  of  the  dwelling 
house  and  to  support  them  during  life.  Ab- 
salom and  Wm.  Hart  went  into  possession  of 
the  land  upon  the  making  of  the  deed,  and 
after  the  death  of  their  father  divided  it 
between  themselves.  The  will  of  Samuel 
Hart  was  probated  in  1886,  and  Absalom  and 
Wm.  Hart  qualified  as  executors.  They 
made  a  sworn  inventory  of  the  assets  of  the 
estate,  pursuant  to  law,  which  embraced  the 
$6,300  noto  given  for  the  purchase  of  the 
land.  Two  of  the  devisees  sued  and  recov- 
ered their  legacies.  The  executors  were  dis- 
charged. Wm.  Hart  died  in  1910  without 
children,  and  English  qualified  as  his  execu- 
tor. Some  other  facts  were  also  developed 
on  the  trial;  but  as  they  are  in  no  wise  in- 
consistent with  the  foregoing,  and  are  irrele- 
vant to  the  controlling  facts,  it  is  unneces- 
sary to  set  them  out  The  court  directed  a 
verdict  for  the  defendants.    The  uncontradict- 
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ed  evidence  disclosed  that  Samuel  Hart,  after 
executing  his  will,  conveyed  the  land  refer- 
red to  in  items  5  and  6  of  his  will  to  his 
sons  Absalom  and  William  in  consideration 
of  ^,300  (for  which  amount  they  gave  their 
notes)  and  their  undertaking  to  support  him 
and  his  wife  during  life.  The  grantees  Im- 
mediately entered  into  possession  of  the  land. 
Upon  the  death  of  their  father,  Absalom 
and  William  Hart  probated  the  will,  being 
the  nominated  executors  therein.  They  as- 
serted their  title  to  the  land  under  the  deed, 
and  never  treated  it  as  belonging  to  the  es- 
tate of  thedr  father.  They  included  the 
note  given  for  the  purchase  of  the  land  in 
tlie  Inventory  and  appraisement  of  the  estate. 
As  they  accepted  certain  benefits  under  the 
will,  it  is  contended  by  the  plaintiffs  that 
they  were  put  to  an  election,  and,  as  they 
claimed  under  the  will,  are  estopped  from 
asserting  title  to  the  land  by  virtue  of  the 
deed  to  them  ftom  their  testator. 

[1  ]  1.  By  the  common  law  an  absolute  con- 
veyance of  all  of  a  testator's  property  after 
making  his  will  operated  as  a  revocation  of 
the   will.     But  an  absolute  conveyance  of 
lands  which  were  specifically  devised,  made 
after  the  execution  of  the  will,  operated  only 
as  a  recovatlon  of  the  devise;    for  in  such 
ease  the  testator  does  not  die  seised,  and  his 
alienationi  after  making  the  devise  is  con- 
clusive evidence  of  a  change  of  intentioQ 
with   regard  to  such  testamentary  disposi 
tlon.     6  Cruise's  Dig.  §  59,  p.  93;    Epps  v. 
Dean,  28  Ga.  533;    Worrill  v.  GiU,  46  Ga. 
•482.      Where   a  testator   has  subsequently 
aliened  the  specific  land  which  he  has  de- 
vised, at  his  death  he  has  no  estate  therein 
to  pass  to  the  devisee  by  his  will.    The  tes- 
tator in  this  case,  after  making  certain  spe- 
cific bequests,  devised  and  bequeathed  the 
balance  of  his  estate  to  certain  named  chil- 
dren, conditioned  that,  if  either  of  his  sons 
should  die  without  leaving  children,  his  land 
was   to  revert  to  his  estate.     The  land  In 
controversy  was  a  part  of  this  residue,  and 
the  testator's  subsequent  conveyance  of  the 
land  amounted  to  a  revocation  of  items  5 
and  6  to  the  extent  of  the  land  conveyed  by 
deed,  and  no  reversion  to  the  estate  of  Sam- 
uel Hart  accrued  upon  the  death  of  William 
without  living  children. 

[2]  2.  But  it  is  contended  that  the  devisees 
were  put  to  an  election  to  claim  under  the 
will  or  under  the  deed.  This  contention  is 
predicated  on  the  principle  that  when  a  tes- 
tator has  affected  to  give  property  not  his 
own,  and  has  given  a  benefit  to  a  person  to 
whom  that  property  belongs,  the  devisee 
must  elect  either  to  take  under  or  against 
the  instrument  Civil  Code,  S{  3910,  4610. 
This  principle  does  not  apply  to  the  circum- 
stances of  this  case.  An  illustration  of  a 
case  where  it  would  apply  is  where  A.  by  his 
will  gives  to  B.  property  which  belongs  to  G., 
and  by  the  same  Instrument  gives  to  C.  ether 
I^operty  which  belongs  to  the  testator.  In 
such  a  case  OL  wUl  be  put  to  an  election  eith- 


er to  claim  under  the  will  or  assert  his  in- 
dependent title  to  property  devised  to  B.  If 
the  deed  from  Samuel  Hart  to  his  sons  had 
antedated  the  former's  will,  they  would  have 
been  put  to  an  election.  But  the  deed  was 
made  subsequent  to  the  execution  of  the  tes- 
tator's wUl.  The  devisees  are  not  setting 
up  a  title  antagonistic  to  their  testator. 
They  are  giving  effect  to  his  manifest  pur- 
pose and  intention.  It  was  the  intention  of 
the  testator  that  the  sons  should  take  both 
under  the  deed  and  under  the  wUl,  and 
there  is  no  subject  for  election.  In  Hatter- 
sley  V.  Blssett,  51  N.  J.  Eq.  597,  29  Ati.  187, 
40  Am.  St  Rep.  532,  a  testator  devised  spe- 
cific land  to  certain  named  children,  and  by 
residuary  clause  in  his  will  he  devised  the 
residue  of  his  estate  to  two  daughters  to  be 
equally  divided  between  them.  Subsequently 
to  the  making  of  his  will  the  testator  con- 
veyed by  deed  to  one  of  the  residuary  dev- 
isees certain  land  devised  to  her  in  the  will 
and  also  certain  land  which  was  devised  to 
a  son.  The  son  filed  a  bill  to  require  the  re- 
siduary legatee  to  make  an  election  under 
which  instrument,  viz.,  the  deed  or  the  will, 
she  elected  to  claim;  and  the  court  held 
that  "a  conveyance  by  a  testator  to  his 
daughter,  after  the  execution  of  his  will,  of 
lands  devised  to  his  son,  operates  as  a  revo- 
cation of  the  devise  to  the  son,  and  the 
daughter  is  not  compelled  to  elect  between 
the  conveyances  to  her  by  deed  and  the  bene- 
fits derived  by  her  under  the  will.  She  takes 
under  both."  To  the  same  effect  is  Thomp- 
son V.  Thompson,  2  Strob.  (S.  O.)  48.  Our 
own  case  of  Worrill  v.  Gill,  46  Ga.  482,  is 
decisive  of  the  matter.  It  was  there  held: 
"Where  a  testator,  in  1854,  made  his  wUl,  by 
which  he  left  certain  land  to  his  son,  whom 
he  appointed  executor,  and  in  1856  conveyed 
the  land  to  his  son  by  deed,  reserving  a  life 
estate  to  himself,  and  delivered  the  deed  to 
his  son,  the  legacy  is  adeemed.  If,  on  the 
death  of  the  testator  in  March,  1864,  the  son 
takes  immediate  possession  of  the  land, 
claiming  it  under  the  deed,  and  in  January, 
1865,  proves  the  will  and  qualify  as  execu- 
tor, but  does  not  return  the  land  as  part  of 
his  father's  estate,  he  is  not  estopped  by  the 
profbate  and  his  qualification  as  executor, 
without  more,  from  setting  up  his  title  under 
the  deed  adverse  to  the  will." 

[3]  8.  Moreover,  two  of  the  plaintiffs  were 
estopped  by  suits  brought  against  Absalom 
and  Wm.  Hart,  executors  of  Samuel  Hart, 
to  recover  their  legacies  under  the  will  of 
Samuel  Hart  These  suits  were  prosecuted 
to  judgment  The  record  of  the  proceedings 
in  that  case  was  admissible  to  show  that 
their  shares  of  the  purchase-money  note 
were  Involved  in  the  accounting  for  which 
they  obtained  Judgment  And,  in  this  con- 
nection, it  was  allowable  to  show  that  others 
of  the  plaintiffs  or  their  ancestor  were  pres- 
ent at  these  trials,  as  illustrating  their 
knowledge  that  the  executors  were  account- 
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Ing  for  the  purchase  money  of  the  land.  It 
appeared,  also,  that  the  executors  accounted 
for  the  purchase  money  of  the  land,  and  had 
been  discharged  from  their  trust,  and.  In  the 
absence  of  proof  to  the  contrary,  It  will  be 
presumed  that  all  of  the  estate  of  Samuel 
Hart,  Including  the  $6,300  note  for  the  pur- 
chase money  of  the  land,  had  been  distribut- 
ed among  the  legatees. 

[4]  4.  When  Samuel  Hart  sold  and  convey- 
ed the  land  to  his  sons,  Absalom  and  Wil- 
liam, he  took  from  them  a  contract  reciting 
that.  In  addition  to  the  |6,300  note  which 
they  gave  to  him,  they  were  to  allow  him 
and  his  wife  to  occupy  a  part  of  the  dwell- 
ing house  on  the  land,  and  to  provide  for 
them  during  their  lives.  This  contract  was 
signed  by  them.  The  court  allowed  in  evi- 
dence the  deed  from  Samuel  Hart  to  Absalom 
and  Wm.  Hart,  the  contract,  and  the  testi- 
mony of  a  subscribing  witness  detailing  the 
circumstances  under  which  the  same  were 
made.    This  evidence  was  competent 

[6]  5.  Objection  was  made  to  the  recep- 
tion in  evidence  of  certain  declarations  of 
Wm.  Hart,  made  while  in  possession  of  the 
land,  tending  to  show  his  adverse  possession. 
The  objection  was  properly  overruled.  Civil 
Ck)de,  S  5767. 

[6]  6.  Certain  testimony  relating  to  anoth- 
er suit  between  Diza  Hart,  widow  of  Samu- 
el Hart,  and  his  executors,  even  if  irrelevant, 
could  not  have  hurt  the  plaintiffs. 

[7]  7.  Other  matters  of  estoppel  were  urg- 
ed by  way  of  plea  against  the  plaintiff's  right 
to  recover,  and  evidence  was  received  in  sup- 
port of  the  same.  We  do  not  consider  it  prof- 
itable to  discuss  tbese  matters,  inasmuch  as 
the  rulings  heretofore  made  are  conclusive 
against  the  plaintifb'  rights  to  recover. 
There  was  ho  error  in  the  rulings  on  the  mo- 
tion to  strike  the  pleas  which  was  hurtful 
to  the  plaintiffs.  The  evidence  was  without 
conflict ;  and,  under  the  law,  no  other  possi- 
ble verdict  could  have  been  legally  rendered 
other  than  for  the  defendants. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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CITY  OP  QUITMAN  ▼.  JBLKS  A  McLBOD. 

(Supreme  Court  of  Georgia.     Jan.   16,  1913.) 

• 

(SyUabus  hv  the  Court,) 

1.  Statutory  Pbovisiows— Powem  of  Oitt. 

The  charter  of  the  city  of  Quitman  (Acts 
1905,  p.  1060,  {  1)  aothorizes  it  ''to  purchase, 
hold,  rent,  lease,  *  *  *  enjoy,  possess,  and 
retain  in  perpetuity,  or  for  any  term  of  years, 
any  estate  or  estates,  real,  *  •  *  and  of 
whatever  kind,  and  within  or  without  the  limits 
of  said  city,  for  corporate  purposes." 

2.  Municipal  Corporations J§  223*)— Power 
TO  Acquire  Realty  —  "Corporate  Pur- 
pose." 

The  acquisition  of  land  by  a  municipality 
for  the  establishment  and  maintenance  of  a 
public  park  is  for  a  ."corporate  purpose."  1 
Dillon  on  Municipal   Corporations,   |   165,   p. 


317;  8  Dillon  on  Municipal  Obrporatlons,  | 
9S0,  p.  1567;  8  McQuillin  on  Municipal  Cor- 
porations, {§  1115,  1154;  8  Abbott  on  Munie* 
ipal  Corporations,  {  957. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  616-622;  Dec. 
Dig.  §  223* 

For  other  definitions,  see  Words  and  Pbraseai 
VOL  2»  pp.  1603-1607;   vol.  8,  p.  7619.] 

8.  MtTNiciPAL  Corporations  (§  277*>— Power 
TO  Acquire  Real  Profbrtt  —  (^artkb 
Provision. 

It  follows  that  the  city  of  Quitman  hat 
charter  power  to  acquire,  by  purchase,  land  be- 
yond its  territorial  limits,  to  oe  used  as  a  pub- 
lic park. 

[Ed.  Note.-^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  732;    Dec.  Dig.  | 

277.*] 

4.  Specific  Performance  ({  116%*) — Proce- 
dure—Pleading. 

The  city  of  Quitman  brought  an  action  for 
the  specific  performance  of  a  contrcu^  against 
two  named  defendants.  The  substance  of  so 
much  of  the  petition  as  is  here  material  was  as 
follows:  '  Defendants  owned  a  tract  of  land 
lying  partly  Within  and  partly  beyond  the  city 
limits.  Desiring  to  lay  off  the  land  in  lots  for 
residential  purposes  and  thereby  increase  their 
value,  defendants  offered,  at  a  regular  meeting 
of  the  city  council  of  Quitman,  to  convey  to 
the  city  10  acres  of  such  land,  situated  beyond 
the  limits  of  the  city  and  particularly  described, 
to  be  used  as  a  public  park,  if  the  city  would 
have  the  10  acres  cleared  up^  cutting  out  the 
underbrush  thereon,  and  having  it  properly 
ditched,  and  would  extend  a  named  street  of 
the  city  througb  the  land  of  the  defendants  and 
to  the  park  to  be  established,  and  would  put 
such  extension  of  the  street  in  condition  for  use. 
The  city  at  such  meeting  accepted  the  proposi- 
tion made  by  the  defendants,  and  appointed  a 
committee  composed  of  membera  of  the  council 
to  locate  and  establish  lines  around  the  10  acres 
referred  to.  The  committee  discharged  their 
duty,  and  tbe  city  was  given  possession  by  the 
defendants  of  the  10  acres  so  located.  The  city 
immediately  thereafter  commenced  work  on  the 
tract  of  10  acres,  preparing  it  for  a  public  park, 
and  began  the  extension  of  the  street  through 
the  lands  of  the  defendants,  all  in  accordance 
with  the  agreement  between  them  and  the  city. 
The  park  and  the  street  were  completed  and  es- 
tablished by  the  city.  The  defendants  divided 
up  their  land,  through  which  the  city  construct- 
ed the  street,  into  building  lots,  some  of  which 
they  have  sold  at  enhanced  prices  by  reason  of 
the  establishment  of  such  street  and  park,  and 
ki  the  conveyances  referred  to  the  public  park 
which  the  dty  had  established.  After  the  city 
had  fully  complied  with  all  of  its  obligations 
under  the  agreement  with  the  defendants,  with- 
out authority  from  the  city,  they  took  posses- 
sion of  the  10  acres  of  land,  and  nave  since  kept 
possession  of  the  same,  and  refused  to  convey 
it  to  the  city,  or  to  again  put  it  in  possession 
thereof.  ffM,  that  the  petition  was  not  sub- 
jccl  to  general  demurrer  on  the  ground  that 
the  agreement  between  the  city  and  the  d^ 
fendants,  as  set  forth  in  the  petition,  was  with- 
out consideration  moving  to  tiie  defendants,  nor 
on  the  ground  that  sudi  agreement  was  ultra 
vires  as  to  the  city,  nor  on  the  ground  that  it 
did  not  appear  that  the  agreement  was  in  writ* 
ing. 


[ESd.  Note.— For  other  cases, 
formance,    Cent    Dig.    I    876; 
116%.*] 


Specific  Per* 
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Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  £1  Thomas,  Judge. 
Action  by  the  City  of  Quitman  against 
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JelkB  &  McLeod.    Judgment  for  defendant, 
and  plaintlir  brings  error.     Reversed. 

M.  Baum  and  J.  G  &  J.  F.  McGall,  all 
of  Quitman,  for  plaintiff  In  error.  Branch 
&  Snow  and  Bennet,  Long  &  Harrell,  all 
of  Quitman,  for  defendant  in  error. 

FISH,  0.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(iZS  Ga.  238) 

COLEY  V.  A.  F.  DORTCH  &  CO. 

(Supreme  Court  of  Qeorgia.     Jan.   16,  1913.) 

(Syllahut  hy  the  Court.) 

1.  Trover  and  Conversion   (§  34*)— Right 
OF  Action— Proo*"  of  Conversion. 

Where  the  answer  to  a  petition  for  the  re- 
covery of  personal  property  admits  that  the  de- 
fendant was  in  possession  of  the  property 
sought  to  be  recovered,  and  that  he  held  it  for 
another  and  refused  to  deliver  it  to  petitioner, 
no  proof  of  conversion  is  necessary.  C^v.  Code 
1910.   fi  4483.  .      ^ 

(a)  Nor  is  it  necessary  that  the  possession  be 
the  defendant's  own,  but  it  is  sufficient  if  he 
holds  it  as  agent  of  another.    Miller  v.  Wilson, 


98  Ga.  567,  25  S.  E.  578,  58  Am.  St  Rep.  319^; 
Flannery  v.  Harlev,  117  Ga.  483  <2),  43  S.  E. 
765 ;    Merchants  Co.  v.  Moore,  124  Ga.  482,  62 


S.  EL  802. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  207-214;  Dec  Dig. 
|34.^] 

2.  Sales  (§  479*)— Conoitional  Sale— Con- 
version— Admissibility  of  Evidence. 

Where  the  vendor  of  personal  property  took 
promissory  notes  therefor,  reserving  title  in 
himself,  which  were  duly  recorded,  and  such 
vendor  sought  to  obtain  a  purchase-money  at- 
tachment against  the  vendee  in  order  to  recover 
the  balance  of  the  purchase  money  due,  and  aft- 
erwards brought  an  action  of  trover  for  the  re- 
covery of  the  property  itself  against  one  in  pos- 
session other  than  the  original  vendee,  it  was 
not  error  on  the""trial  of  the  trover  suit  for  the 
court  to  refuse  to  admit  in  evidence  a  certified 
copy  of  the  purchase-mone^  attachment  proceed- 
ing, and  a  certified  copy  of  an  order  dismissing 
the  levy  in  that  case.  Jones  v.  Snider,  99  Ga. 
276,  25  S.  EL  668;  Cooper  v.  Smith,  125  Ga. 
167,  53  S.  £.  1013;  MaJisby  Machinery  Co.  v. 
Parker,  138  Ga.  76a  76  S.  E.  53. 

[ESd.  Note.— For  other  cases,  see  Bales,  Cent 
Dig.  §1  1418-1438 ;  Dec.  Dig.  {  479.»] 

3.  Sufficiency    or    EJvidenoe— New    Trial 
Denied. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  denying  the  motion 
for  a  new  triaL 

Error  from  Superior  Court,  Pulaski  COnn- 
ty;  J.  H.  Martin,  Judge. 

Action  by  A.  F.  Dortch  ft  Co.  against  T. 
M«  Coley.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

Herbert  D.  Grice  and  W.  L.  &  Warren  Grlce, 
all  of  Hawkinsvllle,  for  plaintiff  in  error. 
H.  F.  Lawson,  of  Hawklnsville,  for  defend- 
ants in  error. 

HIIiL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(189  Ga.  198) 
J.  S.  BBTTTS  00.  ▼.  HANCOCK. 

(Supreme  Conrt  of  Georgia.     Dec.  11,  1912^) 

(Syllalut  hy  the  Court.) 

1.  Damages  ({  132*)~Excessivx  Daicages— 
Personal  Injubies. 

A  verdict  for  $8,000,  in  favor  of  a  boy  be- 
tween 13  and  14  years  old,  on  account  of  a  per- 
manent injuiy  sustained  by  him,  wliich  caused 
him  great  pain  and  suffering,  and  rendered  him 
a  cripple  for  life,  cannot  be  held  to  be  so  exces* 
sive  as  to  show  bias  and  prejudice  on  the  part 
of  the  jury. 

[Ed.  Note.^For  other  cases,  see  Damages, 
Cent  Dig.  §§  372-385,  396;   Dtec  Dig.  §  132.  ♦] 

2.  Master  and  Servant  (§  270*)— Injuries 
To^  SiCRVANT— Actions— 'AoMissiBiuTT  of 
Evidence. 

In  the  trial  of  a  suit  by  a  servant  against 
his  master  for  personal  in^'uries  alleged  to  have 
been  caused  by  being  furnished  an  imsafe  place 
in  which  to  work,  and  with  unsafe  machinery, 
the  latter  being  an  uncovered^  rapidly  revolving 
circular  saw,  which  was  situated  beneath  a 
platform  2  to  2%  feet  wide,  on  which  the  serv- 
ant worked  by  sliding  boards  into  a  bin  pro- 
vided for  the  purpose,  in  the  handling  of  which 
the  servant  slipped  upon  the  greasy  platform 
and  fell  upon  the  saw  and  was  injured,  it  is 
competent  to  admit  evidence  tending  to  prove 
negligence  on  the  part  of  the  master  by  show- 
ing that  the  saw  was  uncovered. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  913-027,  932 ;  Dec.  Dig. 
§  270.*] 

3.  New  Trial  (§  90*)  —  Grounds  —  Newly 
Discovered  B>viofiNCE. 

Newly  discovered  evidence  is  not  cause  for 
a  new  trial,  where  it  is  merely  impeaching  in 
its  character,  or  where  the  evidence,  if  produced 
on  another  trial,  would  not  probably  work  a 
different  result. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §f  201,  207 ;   Dec.  IMg.  §  99.*] 


4.  Trial   (S   296*)— Instructions— Curb   by 
Other  Instructions. 

In  a  suit  by  a  servant  against  his  master  to 
recover  damages  for  personal  injuries  alleged 
to  have  -been  caused  by  the  negligence  of  the 
master  in  not  famishing  a  ^'reasonably"  safe 
place  to  work,  it  is  inaccurate  for  the  court  to 
instruct  the  juiy  that  "it  was  the  duty  of  the 
defendant  in  this  case  to  have  used,  in  the 
transaction  under  investigation,  ordinary  care 
and  diligence,  as  I  have  defined  it  to  you,  in 
furnishing  the  plaintiff  a  safe  place  to  work, 
safe  appliances  with  which  to  do  the  work  re- 
(quired  of  him,  and  in  giving  him  such  instruc- 
tions and  warnings  in  regard  to  the  dangers 
incident  to  his  position  or  his  work  as  such  oidi- 
nary  care  and  prudence  would  have  suggested 
to  be  necessary."  But  a  new  trial  will  not  be 
required  where  it  appears  that  the  instruction 
complained  of,  taken  in  connection  with  the  gen- 
eral charge,  was  not  calculated  to  confuse  and 
mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
I)i|.^§J  705-713,  715,  716,  718;    Dec  Dig.  § 

5.  Appeal  and  Brror  (|  1078*)— Bbvisw— 
Abandonment  of  Error. 

Grounds  of  a  motion  for  a  new  trial  not 
referred  to  in  the  brief  of  counsel  for  the  plain- 
tiff in  error  will  be  treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4256-4261;    Dec,  Dig.   § 

1078.*] 


*rykr  other 
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6.  DaMAOXS  (§  216*)— iNJUBIEfl  TO  Sebyant— 

Actio  Ns—lNSTBuonoNs. 

In  a  Buit  b^^  a  servant,  a  minor  under  14 
jears  of  age,  against  his  master,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  master  in  not 
furnishing  the  servant  a  reasonably  safe  place 
to  work,  cmd  reasonably  safe  machinery,  it  is 
not  error  for  the  court  to  instruct  the  jury  as 
follows:  "If,  under  the  rule  of  law  given  you 
in  charge,  you  should  find  that  the  plaintifit  is 
entitled  to  recover  in  this  case,  in  estimating 
the  damages  you  may  consider  the  pain  and  suf- 
fering he  may  have  endured  at  the  time  of  and 
since  the  accident  and  injury,  for  the  mental 
suffering  he  may  experience  throughout  life  by 
reason  of  the  injury  to  his  leg  and  to  the  im- 
pairment of  his  physical  strength  and  vigor. 
*  *  *  After  all,  in  estimating  these  damages, 
there  is  no  other  standard  or  measure  than 
your  enlightened  consciences,  and  your  impar- 
tiality under  your  oaths  as  jurors. 

[Bd.  Note.—For  other  cases,  see  Damages, 
Cent.  Dig.  {§  548-555;    Dec.  Dig.  §  216.* J 

7.  Appeal    and    Brbob.  (J    1064*)— Instbuo- 

TIONS— HaBMLEBS  EjBBOB. 

In  such  a  case  as  just  stated,  it  is  not 
harmful  error  to  the  defendant  for  the  court  to 
instruct  the  jury  as  follows:  "Should  you  use 
the  Oarlisle  Mortality  Table  heretofore  referred 
to,  you  may  arrive  at  the  plaintiff's  expectancy 
of  life  after  he  had  reached  the  age  of  21  years 
by  ascertaining  from  said  table  his  expectancy 
at  the  time  he  was  injured,  and  from  the  total 
expectancy  deducting  the  number  of  years  in- 
tervening between  his  injury  and  his  majority 
or  21  years." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  4219,  4221-4^;  Dec. 
Dig.  i  1064.*] 

8.  Appeal  and   £)bbob  <§   1083*)— Ebview— 
Habmless  Ebbob— Instbuctions. 

The  charge  complained  of,  with  respect  to 
the  rule  of  reducing  the  gross  amount  of  loss 
found  by  the  jury,  if  any,  to  its  present  value, 
while  inaccurate,  •  was  more  beneficial  to  the 
defendant  than  to  the  plaintiff,  and  will  not 
require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4052-4062;  Dec.  Dig.  § 
1033.*] 

0.  Damages  (§  208*)  —  Evidence  —  Suffi- 

CIBNCY. 

In  an  action  by  a  servant  13^  years  of 
age  to  recover  damages  from  the  master  for 
personal  injuries  sustained  by  the  former  on 
account  of  alleged  negligence  of  the  latter  in 
failing  to  provide  a  reasonably  safe  place  to 
work  and  reasonably  safe  machinery,  the 
amount  of  the  damages  on  account  of  pain  and 
suffering,  and  of  impairment  of  future  earning 
capacity  after  he  shall  have  arrived  at  the  age 
of  21  years,  may  properly  be  left  to  the  con- 
science of  impartial  jurors,  without  any  proof 
as  to  prospective  earning  capacity. 

[£3cl.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §$  54,  64,  68,  132,  144,  145,  205, 
220,  533,  tm;    Dec  Dig.  §  208.*] 

10.  MAfiTEB  AND  Sebvant  (§  286*)— Injubt  to 
Sebvant— Actions— Question  fob  Juby. 
Whether  a  servant  13%  years  of  age  was 
of  sufficient  age  and  capacity  to  appreciate  and 
guard  against  the  danger  of  an  open  running 
saw  located  beneath  an  uninclosed  platform 
2^  feet  wide,  on  which  he  worked  for  the  mas- 
ter in  taking  boards  from  a  revolving  chain  and 
sliding  them  into  a  bin,  and  whether  or  not  the 
master  was  negligent  in  failing  to  warn  him 
of  such  danger,  were  questions  for  the  con- 
sideration of  the  jury.  It  appearing  from  the 
evidence  in  the  present  case  that  there  was  suffi- 
cient testimony   to  authorize  the  jury  to  find 


that  the  plaintiff  was  not  of  such  age  and  capac- 
ity as  to  appreciate  the  danger  surrounding  nim. 
and  to  guard  against  it,  the  verdict  will  not  foe 
disturbed. 

[£}d.  Note.— For  other  caaes,  see  Master  and 
Servant,  Cent.  Dig.  §{  1001,  1006,  1010-1050; 
Dec.  Dig.  §  286.*! 

(Additional  Syllabus  hy  Editorial  Btaf.) 

U.  Masteb  and  Sebyant  (§  265*)— Injttbt 
TO  Sebvant— Actions— Pbbsumptions  and 
Bxjbden  of  Pboof. 

In  an  action  for  injuries  to  a  servant  in  a 
sawmill,  the  rule  which  obtains  against  a  rail- 
road does  not  apply,  but  the  presumptions  are 
in  favor  of  the  master,  and  the  burden  of  over- 
coming them  is  upon  tne  servant 

[£3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  877-908,  955;  Dec.  Dig. 
§  265.*  1 

Error  from  Superior  Conrt,  Tomer  Coun- 
ty; Franli  Park,  Judge. 

Action  by  Joe  Hancock  against  the  J.  S. 
Betts  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Joe  Hancock,  by  his  next  friend,  brought 
suit  against  the  J.  S.  Beets  Company,  in 
which  he  sought  to  recover  the  sum  of  $20,- 
000  damages  for  certain  personal  injuries  al- 
leged to  have  been  sustained  by  him,  while 
working  for  the  defendant  as  an  employ^, 
by  reason  of  the  negligence  of  the  defendant, 
its  superintendent,  and  agents.  It  was  fur- 
ther alleged  as  follows:  The  plaintiff  at  the 
time  of  the  injury  was  in  soimd  bodily 
health,  was  13^  years  of  age,  had  an  ex- 
pectancy of  46.51  years,  and  was  earning  50 
cents  a  day,  and  as  he  increased  in  years  his 
earning  capacity  would  have  materially  in- 
creased. On  October  20,  1908,  and  for  about 
six  weeks  prior  thereto,  he  had  been  in  the 
employment  and  service  of  the  defendant,  do- 
ing such  work  in  and  about  the  defendant's 
planing  mill  as  he  was  directed  to  do  by  the 
defendant,  the  superintendent,  and  those 
placed  in  authority  over  him.  On  the  day 
of  the  injury  the  plaintiff  was  engaged  In 
taking  boards  from  a  carrier  chain  and  pass- 
ing them  into  a  bin  or  receptacle,  from 
wdich  another  employ^  passed  the  boards 
through  a  "resaw,"  located  immediately  be- 
low the  place  where  the  plaintiff  was  stand- 
ing. In  order  for  the  plaintiff  to  do  this 
work,  he  was  required  by  the  superintendent 
of  the  mill  to  stand  on  a  narrow  staging  or 
platform,  five  or  six  feet  above  the  resaw, 
and  estimated  variously  from  two  to  three 
feet  in  width.  Grease  had  been  used  on  the 
platform  to  cause  the  board  to  pass  more 
easily  over  it,  and  it  had  become  slick  and 
slippery-  '^^^  platform  was  not  boxed  or  in- 
closed to  prevent  a  person  walking  thereon 
from  falling,  nor  was  there  any  cover  or  oth- 
er protection  over  the  resaw.  In  order  to 
take  the  heavier  boards  from  the  chain,  it 
was  necessary  and  customary  (and  this  was 
known  to  the  defendant  and  Its  superintend- 
ent) to  balance  the  boards  on  the  chain  near- 
est the  plaintiff  by  throwing  his  weight  on 
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them,  and  'teetering  them,**  causing  them  to 
slide  into  the  bin  made  to  recetye  them.  The 
superintendent  ordered  the  plaintiff  to  work 
in  the  place  as  above  described,  and  "knew 
or  should  bare  known  the  dangers  incident 
thereto,  but  neither  defendant,  the  superin- 
tendent, nor  any  one  for  them'*  gave  the 
plaintiff  any  warning  or  notice  of  the  dan- 
ger, nor  did  they  use  any  caution  to  protect 
him  from  the  danger.  On  the  day  of  the  in- 
jury, when  he  threw  his  weight  on  a  board 
to  *teeter  it'*  and  free  it  from  the  chain, 
through  some  defect  in  the  chain,  or  for 
other  reason,  it  broke  in  two,  causing  him 
to  lose  his  balance  (this  being  contributed  to 
by  tlie  greasy  condition  of  the  platform), 
and  to  fall  therefrom  upon  the  rapidly  run- 
ning saw.  He  sustained  the  following  in- 
juries: A  large  piece  of  flesh,  four  or  five 
inches  in  length,  three  or  four  inches  in 
width,  and  half  an  Inch  or  more  in  thickness, 
was  cut  from  the  inside  of  his  right  thigh. 
The  tibia,  or  small  bone  in  his  right  leg,  be- 
tween the  knee  and  ankle,  was  dislocated  at 
the  knee,  and  is  still  so  dislocated,  and  about 
four  or  five  inches  below  the  knee  the  bone 
was  crushed  and  shattered  so  that  two  inch- 
es or  more  of  said  bone  was  either  qut  out 
by  the  saw,  or  had  to  be  subsequently  re- 
moved, and  is  now  entirely  gone.  On  ac- 
count of  these  injuries  he  was  confined  to  his 
bed  for.  four  months  or  more.  He  suffered 
great  pain,  both  mentally  and  physically, 
and  will  always  suffer  great  mental  pain  on 
account  of  being  a  hopeless  cripple,  it  being 
impossible  for  him  to  sustain  his  weight  on 
his  right  leg  without  a  crutch.  His  physical 
earning  capacity  is  totally  lost  The  negli- 
gence alleged  was  in  not  furnishing  tlie 
plaintiff  a  safe  place  to  work,  and  in  not 
giving  him  warning  of  the  dangers  incident 
thereto,  which  were  known  to  the  defendant 
and'  its  agents,  and  which,  on  account  of  the 
plaintiff's  tender  years  and  inexperience, 
were  not  known  and  could  not  have  been 
known-  to  him  by  the  exercise  of  ordinary 
care  on  his  part,  nor  did  he  have  equal  capac- 
ity with  that  of  the  defendant  and  its  agents 
of  knowing  the  dangers  or  defects,  in  not 
furnishing  a  wider  platform  for  him  to  stand 
on  and  In  not  having  the  platform  inclosed, 
in  allowing  the  platform  to  become  slick  and 
greasy,  which  either  caused  or  contributed  to 
the  injury,  in  placing  the  plaintiff  over  the 
rapidly  running  saw,  without  having  it  so 
coTered  or  protected  as  to  prevent  persons  on 
tbe  narrow  and  greasy  platform  above  from 
coming  in  contact  therewith,  and  in  placing  a 
boy  under  14  years  old  in  a  position  requir- 
ing the  physical  ability  of  an  able-bodied 
man.  The  defendant  denied  generally  all  the 
material  allegations  of  the  petition. 

The  evidence  for  the  plaintiff  substantially 
supported  his  allegations.  The  only  evi- 
dence that  need  be  referred  to  specifically  is 
as  follows:  The  plaintiff  '*is  a  usual  boy  of 
stTMig  vitality,**    Be  was  bom  on  March  2; 


1805.  His  father  testified  that  "he  has  been 
a  bright  boy  all  his  life.  I  don't  think  he 
was  above  the  average  boy.  He  was  a  bright 
boy.  •  •  ♦  I  had  not  released  control  of 
this  boy."  The  Jury  returned  a  verdict  for 
the  plaintiff  for  $$,000.  A  motion  for  a  new 
trial  was  overruled,  and  the  defendant  ex- 
cepted. 

Hall  &  Hall,  of  Macon,  J.  B.  Hutcheson. 
and  J.  A.  Comer,  both  of  Ashbum,  and  J.  H. 
Tipton,  of  Sylvester,  for  plaintiff  In  error. 
F.  O.  Boatright,  of  Cordele,  for  defendant 
in  error. 

HILXr,  J.  (after  stating  the  facts  as  above). 
In  this  case  the  servant  brought  suit  against 
the  master  to  recover  damages  for  personal 
injuries  sustained  while  in  the  employment. 
The  servant  was  a  boy  13^  years  of  age. 
The  master  was  engaged  in  running  a  plan- 
ing mUl,  and  the  boy  was  employed  at  50 
cents  a  day  to  take  boards  from  a  revolving 
chain  and  have  them  fall  into  a  bin  prepar- 
ed for  the  purpose,  where  they  were  directed 
by  another  employ^  to  an  uncovered  resaw 
located  beneath  the  platform  on  which  the 
plaintiff  worked.  The  platform  had  no  rail- 
ing around  it  While  engaged  in  teetering 
one  of  these  boards,  the  plaintiff  in .  some 
manner  slipped  and  fell  on  the  resaw,  and 
was  injured  as  described  in  the  foregohig 
statement  of  facts. 

[11]  In  a  case  of  this  kind' the  rule  which 
obtains  against  a  railroad  does  not  apply, 
and  the  general  law  of  master  and  servant 
applies,  where  the  presumptions  are  in  favor 
of  the  master,  and  the  burden  of  overcoming 
them  is  upon  the  servant  Whatley  t.  Block, 
95  Ga.  15,  21  S.  B.  985. 

[1]  1.  The  first  and  second  grounds  of  the 
amendment  to  the  motion  for  a  new  trial 
complain  that  the  verdict  is  so  excessive  as 
to  show  bias  and  prejudice  on  the  part  of  the 
Jury  in  favor  of  the  plaintiff  and  against 
the  defendant  The  evidence  shows  that,  be- 
sides the  pain  and  suffering,  loss  of  earning 
capacity,  and  other  elements  of  damage,  this 
young  boy  will  go  through  life  a  cripple, 
with  practically  one  leg.  It  is  a  question  of 
what  would  be  proper  compensation  for  an 
injury  of  this  kind  under  the  circumstances 
of  this  case,  and  we  cannot  assume  from  the 
amount  of  the  verdict  alone  that  the  verdict 
for  $8,000  is  so  excessive  as  to  show  bias 
and  prejudice  on  the  part  of  the  Jury.  Sav- 
annah, etc..  By.  Ca  v.  Smith,  86  Ga.  229,  12 
S.  B.  579. 

[2]  2.  The  third  special  ground  of  the  mo- 
tion fbr  a  new  trial  is  as  follows:  "While 
the  plaintiff  was  on  the  stand  testifying, 
plaintiff's  counsel  asked  plaintiff  the  follow- 
ing question:  'Was  there  any  cover  over 
that  saw?'  To  this  question  and  the  an- 
swer sought  thereby  the  defendant  objected 
in  the  following  language:  'I  object  to  any 
evidence  in  regard  to  a  covering  over  the 
saw,  unless  the  plaintiff  shows  that  the  ma- 
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chines  of  like  kind  in  general  use  were  pro- 
vided with  such  covers.*  Upon  an  inquiry 
made  by  the  court  of  plaintiff's  counsel, 
whether  plaintiff  intended  to  show  that  such 
machines  in  general  use  had  covers  over 
them,  plaintiff's  counsel  made  the  following 
statement:  *We  propose  to  show,  your  hon- 
or, by  this  witness  that  there  was  no  railing 
around  this  platform,  and  that  there  was  no 
cover  over  the  saw.  Either  one  would  have 
prevented  the  plaintiff  from  falling  on  the 
saw.'  Thereupon  the  court  overruled  the  ob- 
jection made  by  defendant's  counsel,  and 
over  defendant's  objection  permitted  the  wit- 
ness to  answer  to  the  question  above  stated, 
*No,  sir.'  Movant  contends  that  this  evi- 
dence was  irrelevant  and  prejudicial,  and 
the  court's  ruling  was  error,  for  the  reason 
that  the  law  required  of  a  master  no  more 
than  that  he  use  ordinary  care  to  furnish 
machinery  and  appliances  equal  in  kind  to 
those  in  general  use.  Defendant  contends 
that,  the  plaintiff  stating  or  indicating  to 
the  court  that  he  did  not  intend  to  prove  that 
saws  of  the  same  kind  in  question  and  in 
general  use  were  provided  with  covers,  the 
above  testimony  should  not  have  been  given 
to  the  Jury.  To  the  court's  ruling  movant 
then  and  there  excepted,  and  now  excepts 
and  assigns  the  same  as  error."  The  objec- 
tion is  that  this  evidence  was  irrelevant  and 
prejudicial  to  the  defendant,  for  the  reason 
that  the  law  requires  of  a  master  no  more 
than  that  he  use  ordinary  care  to  furnish 
machinery  and  appliances  equal  in  kind  to 
those  in  general  use.  Negligence  had  been 
alleged  by  the  plaintiff,  because  the  defend- 
ant had  failed  to  cover  the  resaw,  and  to  put 
a  railing  around  the  platform  on  which  the 
plaintiff  worked.  The  plaintiff  was  by  the 
evidence  objected  to  attempting  to  prove  his 
case  as  laid.  No  demurrer  or  motion  to  non- 
suit was  made  in  this  case  so  far  as  the 
record  shows.  The  burden  was  on  the  plain- 
tiff to  show  such  negligence  on  the  part  of 
the  master  as  would  entitle  the  plaintiff 
prima  facie  to  recover ;  and  we  think  the  evi- 
dence objected  to  was  admissible  for  that 
purpose.  Central  Ry.  Go.  v.  Hardin,  114  Ga. 
548  (3),  40  S.  E.  738.  The  general  rule  is 
that  the  master  is  under  a  duty  to  furnish 
his  employ^  with  a  reasonably  safe  place  to 
work.  1  Bailey  on  Per.  InJ.  {  69.  But  this 
rule  is  subject  to  some  qualifications.  In 
the  case  of  Middle  Ga.,  etc.,  Ry.  Go.  v.  Bar- 
nett,  104  Ga.  582,  585,  30  S.  El  771,  773, 
Lumpkin,  P.  J.,  said:  "Some  kinds  of  work 
are  necessarily  attended  with  dangers  against 
which  the  master  cannot  by  any  degree  of 
diligence  provide.  In  such  case  the  law  does 
not  require  of  him  impossibilities;  but  if,  by 
exercising  ordinary  care,  he  can  make  safe 
the  place  wherein  the  servant  is  to  labor. 
It  Is  the  master's  duty  to  do  so.  In  any  giv- 
en case,  the  jury  must  determine  from  the 
evidence  what  were  the  risks  incident  to  the 
work  in  hand;  and  In  arriving  at  a  conclu- 


sion upon  this  subject  the  Ignorance  or  knowl- 
edge of  a  servant  as  to  the  existence  of  a  de- 
fect, and,  if  he  was  ignoi^Emt,  whether  his 
Ignorance  was  or  was  not  due  to  his  own 
negligence,  are  all  matters  for  determination 
by  the  Jury."  We  think  the  evidence  was 
admissible  to  show  that  the  master  could  by 
exercising  ordinary  care  make  the  place  rea- 
sonably safe  by  placing  the  cover  over  the 
saw  and  the  railing  around  the  platform  on 
which  the  plaintiff  stood.  If  this  evidaice 
tended  to  show  negligence  on  the  part  of  the 
defendant,  we  think  it  was  admissible.  See 
1  Labatt  on  Master  ft  Servant,  §  19,  p.  36. 
There  was  evidence  tending  to  show  that 
there  had  previously  been  a  railing  around 
the  platform,  placed  there  by  the  defendant, 
but  prior  to  the  employment  of  the  plaintiff 
the  railing  had  been  removed.  It  Is  further 
contended  that  the  evidence  should  have  been 
excluded,  because  the  plaintiff  indicated  to 
the  court  that  he  did  not  intend  to  prove 
that  saws  of  the  same  kind  in  question  and 
in  general  use  were  provided  with  covers. 
We  think  that,  under  the  facts  of  this  case, 
this  contention  Is  unsound.  Our  statute  de- 
clares that  the  master  must  exercise  ordi- 
nary care  in  furnishing  machinery  equal  in 
kind  to  that  in  general  use,  and  reasonably 
safe  for  all  persons  who  operate  it  with  or- 
dinary care  and  diligence.  Givil  Gode,  | 
3130.  One  of  the  acts  of  negligence  alleged 
was  in  not  having  the  platform  on  which  the 
plaintiff  was  required  to  stand  so  inclosed 
as  to  prevent  one  from  falling  therefrom,  as 
well  as  in  not  having  the  saw  covered.  How 
could  the  plaintiff  prove  these  allegations, 
which  were  not  demurred  to,  unless  he  show- 
ed the  actual  conditions  surrounding  the  ma- 
chinery and  the  platform.  The  court  did 
not  err  in  letting  in  the  evidence  over  ob- 
jection. 

[31  3.  The  fourth  ground  of  the  motion 
complains  that  the  court  should  have  grant- 
ed a  new  trial  because  of  newly  discovered 
evidence  tending  to  show  that  the  plaintiff 
stated  to  certain  teachers  of  the  public 
schools  at  Ashbum  in  the  month  of  Decem- 
ber, 1907,  that  his  age  was  14  years,  and  to 
still  another,  in  January,  1910,  that  he  waa 
15  years  old.  It  is  insisted  that  this  testi- 
mony on  a  new  trial  would  establish  the  fact 
that  the  plaintiff  was  over  14  years  when 
the  injury  occurred;  and,  if  so,  a  different 
rule  of  law  would  apply  than  in  a  case  where 
the  child  was  under  14  years  old.  Between 
the  ages  of  10  and  14  years  there  is  no  pre- 
sumption of  a  child's  capacity  to  know  and 
appreciate  obvious  danger.  Gentral  R*  Co.  ▼. 
Brinson,  70  Ga.  207,  237.  The  court's  charge 
was  based  on  the  evidence  that  the  child  waa 
under  14  years  old.  In  the  instant  case  the 
father  of  the  boy  testified  that  he  was  bom 
on  March  2,  1895.  The  son  testified  to  the 
same  effect.  Should  a  new  trial  have  been 
granted,  it  is  hardly  probable  that  the  posi- 
tive testimony  of  the  father  and  son  would 
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be  OYercome  by  testimony  of  the  declarations 
of  the  son,  whose  statements  to  the  newly 
discovered  witnesses  might  or  might  not  have 
conflicted  with  the  father's  testimony.  The 
statement  of  the  boy  to  the  teachers  is  not 
inconsistent  with  the  idea  that  the  hoy  was 
placing  his  age  at  his  next  birthday  rather 
than  his  last,  which  is  sometimes  done  when 
the  future  birthday  is  nearer  than  the  last 
Besides,  the  evidence  is  Impeaching  in  its 
character,  and  the  well-settled  rule  is  that  a 
new  trial  will  not  be  granted  where  newly 
discovered  evidence  Is  fpr  this  purpose. 

[4]  4.  The  fifth  ground  of  the  motion  as- 
signs error  in  the  following  instruction  to 
the  jury:  "It  was  the  duty  of  the  defendant 
in  this  case  to  have  used,  in  the  transaction 
under  investigation,  ordinary  care  and  dili- 
gence, as  I  have  defined  It  to  you,  in  furnish- 
ing the  plaintiff  a  safe  place  to  work,  safe 
appliances  with  which  to  do  the  work  re- 
quired of  him,  and  In  giving  him  such  in- 
structions and  warnings  in  regard  to  the 
dangers  incident  to  his  position  or  his  work 
as  such  ordinary  care  and  'prudence  would 
have  suggested  to  be  necessary."  Section 
3130  of  the  Civil  Code  provides  that  **the 
master  is  bound  to  exercise  ordinary  care  In 
the  selection  of  servants,  and  not  to  retain 
them  after  knowledge  of  Incompetency.  He 
must  use  like  care  in  furnishing  machinery 
equal  in  kind  to  that  in  general  use,  and  rea- 
sonably safe  for  all  persons  who  operate  it 
with  ordinary  care  and  diligence."  The  ob- 
jection is  that  the  court  charged  the  Jury 
that  the  master  must  provide  the  servant  a 
''safe"  place  to  work,  when  the  statute  only 
imposes  the  duty  of  providing  a  "reasonably" 
safe  place  to  work  and  "reasonably"  safe  ap- 
pliances. The  statute  unquestionably  has  the 
qualifying  word  "reasonably"  before  the 
word  "safe,"  and  that  is  the  rule.  In  the 
case  of  Pelham  Mfg.  Co.  v.  Powell,  6  Ga. 
App.  308  (2),  64  S.  E.  1116,  it  was  held:  "A 
charge  which  fails  to  qualify  the  care  re- 
quired to  be  exercised  by  the  master  as  'or- 
dinary care,'  or  to  qualify  the  condition  of 
the  place  and  appliance  furnished  by  the 
master  as  that  of  'reasonable  safety,'  but  in- 
structs the  Jury,  without  qualification,  that 
'the  master  is  charged  with  the  necessity  of 
furnishing  such  machinery  as  will  be  safe/ 
incorrectly  states  the  rule  of  law  defining 
the  master's  duty,  and,  in  effect,  makes  him 
an  insurer  of  the  servant's  safety."  The 
charge  here  complained  of  is  undoubtedly  in- 
accurate, but  the  court  had  previously  in- 
structed the  jury  correctly  on  the  subject  in 
substantially  the  language  of  the  statute. 
Having  already  charged  them  the  true  rule, 
we  cannot  say  that  the  court  later  so  mis- 
stated it  as  to  confuse  or  mislead  the  jury. 

[5]  5.  The  sixth  and  dghth  grounds  of  the 
motion  are  not  referred  to  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  and  will  be 
treated  as  abandoned. 
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I  [6]  6.  The  following  charge  Is  not  errone- 
ous for  any  of  the  reasons  assigned:  "If,  un- 
der the  rule  of  law  given  you  in  charge,  you 
should  find  that  the  plaintiff  is  entitled  to 
recover  in  this  case,  in  estimating  the  dam- 
ages you  may  consider  the  i>ain  and  suffer- 
ing he  may  have  endured  at  the  time  of  and 
since  the  accident  and  injury,  for  the  mental 
suffering  he  may  experience  throughout  life 
by  reason  of  the  injury  to  his  leg  and  to  the 
impairment  of  his  physical  strength  and 
vigor.  •  *  ♦  After  all,  in  estimating  these 
damages,  there  is  no  other  standard  or  meas- 
ure than  your  enlightened  consciences  and 
your  impartiality  under  your  oath  as  ju- 
rors." Davis  V.  Central  R.,  60  Ga.  329  (4) ; 
Atlanta  Ry.  Co.  v.  Gardner,  122  Ga.  82,  86, 
49  S.  E.  818. 

[7]  7.  The  following  charge  is  not  error 
harmful  to  the  defendant:  "Should  you  use 
the  Carlisle  Mortality  Table  heretofore  re- 
ferred to,  you  may  arrive  at  the  plaintiff's 
expectancy  of  life  after  he  had  reached  the 
age  of  21  years  by  ascertaining  from  said 
table  his  expectancy  at  the  time  he  was  in- 
jured and  from  the  total  expectancy  deduct- 
ing the  number  of  years  intervening  between 
his  injury  and  his  majority  or  21  years." 

[8]  8.  The  charge  complained  of,  with  re- 
spect to  the  rule  for  reducing  the  gross 
amount  of  loss  found  by  the  jury,  if  any,  to 
its  present  value,  while  inaccurate,  was  more 
beneficial  to  the  defendant  than  to  the  plain- 
tiff, and  will  not  require  a  new  trial. 

[9]  9.  E2rror  is  assigned  upon  the  follow- 
ing charge  of  the  court:  "You  should  also 
take  into  consideration  and  give  the  proper 
effect  to  any  evidence  before  you,  if  there 
be  such,  tending  to  show  that  there  were  rea- 
sonable prospects  of  the  Increased  earnings 
on  the  part  of  the  plaintiff  in  case  he  had 
not  been  injured."  It  is  insisted  that  there 
was  no  evidence  in  the  case  to  warrant  such 
instructions  to  the  jury.  The  evidence  shows 
that  V\e  plaintiff  was  a  minor  under  the  age 
of  14  years.  In  such  a  case  the  rule  is  dif- 
ferent from  where  the  injured  one  is  an 
adult.  Where  an  adult  sues  for  personal  in- 
juries, there  must  be  proof  of  the  earning 
capacity  of  the  plaintiff  in  order  to  support 
such  a  charge  as  that  complained  of  here. 
Thus  in  the  case  of  So.  Ry.  Co.  v.  Scott, 
128  Ga.  244,  67  S.  El  504,  it  was  held :  "A 
charge  instructing  a  jury  to  take  into  con- 
sideration, and  give  the  proper  effect  to*  any 
evidence  before  them,  if  there  be  such,  tend- 
ing to  show  that  there  was  a  reasonable 
prospect  of  increased  earnings  on  the  part 
of  the  plaintiff  in  case  he  had  not  been  in- 
jured, should  not  be  given,  where  there  is 
no  evidence  to  warrant  it"  See,  also,  Qa. 
So.  ft  Fla.  Ry.  v.  Wright,  130  Ga.  606  (2), 
61  S.  EI  718.  But,  where  minors  sue  for 
personal  injuries,  the  rule  seems  to  be  other- 
wise. In  the  case  of  Western  &  Atlantic  R. 
Co.  V.  Young,  81  Ga.  397,  7  S.  EL  912,  12  Aul 
St  Rep.  320,  it  is  held:     "For  a  personal 
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Injury  to  a  child  nine  years  old,  including 
deprivation  of  a  member,  the  law  furnishes 
no  measure  of  damages  other  than  the  en- 
lightened conscience  of  impartial  Jurors,  guid- 
ed by  all  the  facts  and  circumstances  of  the 
particular  case.  Amongst  the  results  of  the 
injury  to  be  considered  are  pain  and  suffer- 
ing, disfigurement,  and  mutilation  of  the 
person,  and  impaired  capacity  to  pursue  the 
ordinary  'avocations  of  life  at  and  after  at- 
tainment of  majority."  And  see  Davis  v. 
Central  Railroad,  60  Ga.  320.  In  the  case 
of  Buckry-Bllis  v.  Missouri  Pac.  Ry.  Co., 
158  Mo.  App.  499,  506,  138  S.  W.  912,  913- 
914,  it  was  said:  "As  to  infants  of  tender 
years,  it  Is  impossible  to  give  evidence  of 
the  pecuniary  value  of  such  probable  loss; 
and  therefore  the  rule  is  that  the  question 
of  damages  for  loss  on  account  of  impair- 
ment of  future  earning  capacity  is  left  to 
the  sound  Judgment,  experience,  and  con- 
science of  the  Jury,  without  any  proof  thereof 
whatever.  ♦  •  • »»  Mr.  Watson,  in  his 
work  on  Damages,  §  514,  says  substantially, 
in  speaking  of  an  infant  whose  earning  ca- 
pacity was  untried,  that  to  require  evidence 
of  specific  pecuniary  loss  in  any  amount  in 
such  cases  would  be  to  deny  a  recovery  on 
this  ground  altogether.  The  result,  there- 
fore, is  that  a  distinction  is  expressly  recog- 
nized between  such  cases  and  those  where 
the  plaintiffs  are  adults.  The  t&ct  of  the 
inability  to  prove  the  prior  and  probable 
earning  capacity  is  not  to  be  invoked  against 
the  infant;  for,  as  between  the  wrongdoer 
and  the  innocent  victim  of  the  tort,  the  for- 
mer, and  not  the  latter,  should  suffer  the 
consequences  of  any  uncertainty  in  the  ex- 
tent of  the  loss.  And  in  the  case  of  Ferrier 
V.  Schoenberg  Mercantile  Co.,  158  Mo.  App. 
533,  536,  138  S.  W.  893,  894,  it  is  said: 
"When  a  recovery  is  sought  for  loss  of  time 
or  past  earnings,  It  is  possible  for  the  plead- 
er to  make  a  fair  estimate  and  claim  in  re- 
spect of  the  matter,  for  he  is  then  possessed 
of  all  the  facts  pertaining  to  it  It  Is  past, 
and  one  knows  the  loss  from  experience. 
Such  is  not  true,  however,  in  any  case  where 
the  claim  is  for  the  loss  of  earnings  or  di- 
minished earning  capacity  in  the  future,  for 
no  one  can  foresee  with  certainty  what  such 
loss  may  be;  and  especially  Is  this  true  in 
the  case  of  an  infant  Indeed,  the  courts 
recognize  this  feature  of  the  matter  to  such 
an  extent  as  to  afiirm  that  in  cases  where 
the  plaintiff  is  an  Infant  with  no  fixed  avo- 
cation or  trade,  and  therefore  wholly  unable 
to  even  conjecture  what  his  probable  future 
calling  and  loss  of  earnings  therein  may  be, 
a  recovery  may  be  allowed  on  that  score 
without  any  proof  whatever  suggesting  the 
amount" — citing  numerous  authorities.  See, 
also,  Rosenkranz  v.  Lindell,  108  Mo.  9,  18 
S.  W.  890,  32  Am.  St  Rep.  588 ;  Stotler  v.  O. 
&  A.  R.  Co.,  200  Mo.  107,  98  S.  W.  509; 
Sedgwick  on  Damages,  {  486  (6),  p.  932. 


[10]  10.  Whether  the  danger  to  the  plain- 
tiff in  this  case  from  the  saw  and  place  to 
work  was  so  obvious  to  him  that  no  warning 
of  such  danger  was  necessary  from  the  mas- 
ter, and  whether  the  minor  wai^  of  such  age 
and  capacity  as  to  make  him  cognizant  ol 
the  obvious  danger  and  appreciate  the  haz- 
ard and  to  guard  against  it,  were  questions 
of  fact  for  the  Jury  to  determine  from  the 
evidence.  It  was  for  the  Jury  to  say  in  the 
light  of  the  evidence  whether  the  age  and 
capacity  of  the  minor  were  such  as  to  bring 
him  within  the  rule  where  no  warning  U 
necessary  from  the"  master,  and  where  he 
must  guard  against  obvious  danger.  The 
Jury  by  their  verdict  said,  in  effect,  that  h( 
did  not  come  within  the  rule.  There  being 
sufficient  evidence  to  support  this  finding,  we 
ought  not  to  disturb  it  Wynne  v.  Conklin, 
86  Ga.  40,  12  S.  B.  183;  Rhodes  v.  Georgia 
R.  Co.,  84  Ga,  320,  10  S.  EL  922,  20  Am.  St 
Rep.  362 ;  and  see  Central  Railroad  v.  Brin- 
son,  70  Ga.-207,  237;  Atlanta,  etc.,  R.  Co. 
V.  Smith,  94  Ga.  107  (2),  20  S.  B.  763. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(139  Ga.  365) 
PINOUS  V.  S.   H.  MBINHARD  ft  BRO. 
(Supreme  Court  of  Georgia.     Jan.  25,  1918.) 

(Bylldhm  hy  the  Court.) 

1.  Homestead  (§  170*)— Waiver— Validitt. 

A  letter  was  written  by  a  retail  to  a  whole- 
sale merchant,  in  which  he  ordered  a  specified 
bill  of  goods.  Before  accepting  the  order  and 
shipping  the  goods,  the  latter  wrote  the  former, 
requesting  a  statement  of  his  financial  condition, 
which  request  was  complied  with.  The  state- 
ment contained,  among  other  things,  a  waiver 
of  homestead  and  exemptions.  Upon  receipt  of 
this  statement  the  wholesale  merchant,  partly 
on  faith  of  the  waiver,  accepted  the  order  and 
charged  the  bill  of  goods  on  his  hooks  to  the 
purcliaser,  and  oommenced  to  manufacture  and 
buy  the  goods,  and  within  a  few  weeks  there- 
after delivered  them  to  the  purchaser.  Held, 
that  the  waiver  of  homestead  was  made  con- 
temporaneously with  the  offer  to  buy  and  its 
acceptance,  and  was  a  valid  contract  of  waiver, 
(a)  Whether  the  defendant  signed  the  waiver, 
or  authorized  any  one  else  to  do  so  for  him,  is 
a  question  of  fact  for  the  jury  on  the  trial  of 
the  case. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {§  336,  337;   DecTlMg.  §  170.*] 

2.  Bankbuptcy  (§  398*)— Administration  of 
Estate— Exemptions. 

The  title  to  an  exemption  set  apart  to  a 
bankrupt  by  a  court  of  bankruptcy  is  in  the 
bankrupt,  and  can  be  alienated  and  sold  by  him. 
(a)  In  such  a  case  a  vendee  who  purchases 
from  the  bankrupt  before  the  goods  are  set 
apart  under  the  state  law  by  the  ordinary  gets  a 
good  titie  thereto,  unless  the  sale  was  made  to 
delay  or  defraud  the  creditors  of  the  vendor, 
who  had  the  right  to  subject  the  exemption,  and 
this  intention  was  known  to  the  purcliasers. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  IMg.  §{  676,  677 ;   DecTbdg.  §  398.»} 


3.  Sequestbation  (§§  5,  12*)— Parties. 

In  an  equitable  petition  to  impound  a  cer- 
tain stock  of  goods  set  apart  to  a  bankrupt; 
pending  a  final  trial  of  the  case,  on  the  ground 
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that  the  iMiniarapt  had  fraudulently  sold  the 
floods  to  hinder,  delay,  and  defraud  his  credi- 
tors, and  also  to  impound  the  note  given  for  the 
froods.  it  was  not  error  to  impound  the  goods 
until  the  final  disiiosltion  of  the  case. 

(a)  In  such  a  case  it  was  reversible  error  to 
impound  the  note  given  for  the  goods,  where  it 
appeared  that  the  payee  of  the  note  was  not  a 
party  to  the  suit,  and  did  not  in  any  way  waive 
being  a  party,  and  there  was  no  evidence  to 
show  that  the  defendant  was  in  possession  of 
the  note. 

[Bd.  Note. — For  other  cases,  see  Sequestration, 
Cent.  Dig.  §§  4,  11-16;   Dec.  Dig.  §|  6,  12.*] 

Error  from  Superior  Court,  Grady  County ; 
Frank  Park,  Judge. 

Action  by  S.  H.  Meinhard  ft  Bro.  against 
Max  Plncus  and  others.  Judgment  for  plain- 
tiffs, and  defendant  Pincus  brings  error.  Re- 
versed. 

A  petition  was  filed  by  S.  H.  Meinhard  & 
Bro.  against  Max  Pincus  and  others  to  sub- 
ject a  certain  exemption  of  personal  proper- 
ty, consisting  of  a  stock  of  goods,  and  set 
aside  to  Max  Pincus,  bankrupt,  by  the  bank- 
ruptcy court,  to  the  debt  due  by  Pincus  to 
Meinhard  &  Bro.;  it  being  alleged  in  the 
petition  that  the  exemption  so  set  ap^rt  was 
subject  to  the  debt  on  account  of  a  home- 
stead waiver  by  Pincus  as  against  the  pay- 
ment of  the  debt.  The  record  shows  substan- 
tially the  following  facts:  About  July  1, 
1911,  Pincus,  who  was  a  retail  merchant  of 
Doemn,  ordered  a  certain  bill  of  merchan- 
idise  by  letter  from  Meinhard  &  Bro.,  of 
Savannah,  to  be  shipped  to  the  former  by 
the  latter  during  the  months  of  August  and 
September  thereafter.  Upon  receipt  of  this 
order  Meinhard  &  Bro.  requested  a  state- 
mait  of  Pincus  as  to  his  financial  condition, 
which  the  latter  gave  upon  a  blank  sent  him 
by  the  former,  and  which  was  filled  out, 
signed  by  the  latter,  and  returned  to  the 
former.  In  this  statement  the  following  lan- 
guage is  found  as  to  homestead  waiver:  "As 
a  part  of  the  within  representation  to  H.  S. 
Meinhard  &  Bro.,  of  Savannah,  Ga.,  and  as 
a  further  basis  for  credit,  and  as  a  part  of 
the  terms  of  any  sale  made  by  them  to  us, 
or  me,  so  long  as  this  agreement  shall  not 
have  been  expressly  revoked  by  us  or  me, 
such  revocation  to  be  evidenced  by  a  writing 
delivered  to  them,  we  or  I,  as  against  any  in- 
debtedness arising  out  of  the  sale  and  deliv- 
ery to  ns,  or  me,  of  any  goods,  wares,  and 
merchandise  by  said  H.  S.  Meinhard  &  Bro., 
based  on  their  faith  in  the  truth  of  the 
within  statement  and  on  their  reliance  upon 
this  waiver,  hereby  severally  waive  and  re- 
nounce for  ourselves  and  families,  or  myself 
and  family,  any  and  all  homestead  or  exemp- 
tions we  or  I  may  have  under  or  by  virtue 
of  the  Constitution  and  laws  of  the  state  of 
Georgia,  or  any  other  state,  or  the  United 
States.  This  waiver  of  homestead  is  hereby 
declared  to  be  continuous  in  its  character, 
and  shall  take  effect  and  be  construed  to  be- 
come operative  contemporaneously  with  the 


creation  and  contract  of  Indebtedness,  wheth- 
er such  indebtedness  he  evidenced  by  written 
account  or  note.  Dated  July  6,  1911."  Im- 
mediately upon  receipt  of  the  statement  from 
defendant  to  plaintiffs,  they  wrote  to  him 
on  July  11,  1911:  **We  are  in  receipt  of 
yours  of  the  8th  inst.  inclosing  two  notes  to 
cover  the  balance  of  your  account,  also  state- 
ment of  your  finances.  Will  state  that  it  is 
satisfactory  to  us,  and  we  will  ship  out  your 
fall  goods.  We  notice,  however,  that  this 
statement  is  signed  by  Max  IHncus  and  Dan 
R.  Parkman.  Is  it  intended  that  Mr.  Park- 
nian  is  merely  a  witness  to  your  signature, 
or  is  he  to  become  a  partner  with  you? 
Kindly  let  us  know  about  this,  and  oblige." 
To  this  letter  defendant  replied  on  July  12th: 
"I  am  in  receipt  of  your  letter  of  the  11th 
inst,  and  I  also  wish  to  state  to  you  that 
Mr.  Parkman's  name  is  only  as  a  witness." 
On  the  14th  day  of  July,  1911,  plaintiffs  ap- 
proved the  order  and  entered  the  same  upon 
their  books  for  shipment  at  the  time  stated, 
and  charged  the  goods  to  the  account  of  de- 
fendant Immediately  thereafter  plaintiffs 
began  to  purchase  and  manufacture  the  goods 
and  merchandise  which  defendant  had  order- 
ed to  be  shipped  to  him  during  the  months 
of  August  and  September  thereafter.  On 
August  18th,  plaintiffs  delivered  to  defendant 
the  goods  ordered  on  July  1,  1911. 

On  January  2,  1912,  the  defendant  Pincus 
was  adjudicated  a  bankrupt  He  claimed  an 
exemption  of  certain  personalty,  consisting 
of  a  stock  of  merchandise,  which  was  set 
apart  by  the  trustee  in  bankruptcy ;  and  this 
exemption  was  confirmed  by  the  referee  in 
bankruptcy  on  February  14,  1912,  and  the 
trustee  was  ordered  to  deliver  the  property 
so  set  aside  to  the  bankrupt,  which  was  done. 
On  the  same  day  the  bankrupt,  as  he  claims, 
sold  to  his  brother,  Morris  Pincus,  the  stock 
of  goods  so  set  apart  in  payment  of  a  debt 
alleged  to  be  due  by  Max  to  Morris  Pincus, 
and  delivered  the  exempted  property  to  the 
latter  on  the  16th  day  of  February,  1912. 
The  plaintiffs  did  not  prove  their  claim  in 
bankruptcy.  Max  Pincus  is  totally  insolvent. 
On  the  same  day  Morris  Pincus  sold  and  de- 
livered the  same  to  R.  H.  Freeman,  R.  D. 
Cole,  and  J.  Idleson  for  the  sum  of  $600,  and 
they  made  and  delivered  to  Max  Pincus  a 
nonnegotiable  note,  payable  in  six  days  there- 
after. A  condition  is  incorporated  in  the 
body  of  the  note  to  the  effect  that  it  shall  not 
be  paid  if  the  title  to  the  exempt  property 
shall  faiL  At  the  time  of  the  sale  of  the 
property  to  the  above-named  purchasers,  they 
had  actual  knowledge  that  the  property  had 
been  set  aside  and  allowed  as  an  exemption 
to  the  defendant  by  the  court  of  bankruptcy. 
No  order  or  authority  of  the  superior  court 
was  granted  to  Max  Pincus  to  sell  the  ex- 
empted property.  Demand  on  Max  Pincus 
and  his  attorney  for  the  note,  ahd  refusal  on 
their  part  to  deliver  it,  was  alleged.    The 
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prayer  of  the  petition  was  that  Freeman, 
Cole,  and  Idleson  be  enjoined  and  restrained 
from  selling  or  otherwise  disposing  of  the 
exempt  property,  and  that  the  receiver  ap- 
pointed by  the  court  be  directed  to  take  the 
property  ffom  the  possession  of  Freeman  et 
al.,  and  hold  the  same  subject  to  the  order 
of  the  court,  and,  if  they  have  sold  any  of 
the  property,  that  they  be  required  to  file 
an  account  thereof  and  pay  the  proceeds  to 
the  receiver. 

On  February  19,  1912,  the  Judge  passed  a 
temporary  order,  restraining  and  enjoining 
Freeman,  Cole,  and  Idleson,  among  oth^r 
things,  from  selling  or  otherwise  disposing 
of  the  exempted  property,  and  requiring  them 
to  deliver  said  property  to  the  receiver,  and 
that  the  latter  hold  the  same  subject  to  the 
further  order  of  the  court  It  was  further 
ordered  that  the  defendant  or  his  attorney 
show  cause  before  the  judge,  on  March  6, 
1912,  why  they  should  not  be  attached  for 
contempt  on  account  of  their  alleged  failure 
and  refusal  to  deliver  to  W.  M.  Smith,  the 
receiver,  the  note  given  to  the  defendant  by 
Freeman,  Cole,  and  Idleson;  also  that  Max 
Pincus  and  his  attorney  deliver  the  said 
promissory  note  to  the  receiver,  who  was  to 
hold  it  subject  to  the  further  order  of  the 
court;  that  Pincus,  Freeman,  Cole,  and  Idle- 
son  show  cause,  on  March  5,  1912,  "why  said 
receiver  should  not  retain  permanent  posses- 
sion of  said  exempt  property,  and  why  the 
petitioners  should  not  have  a  Judgment  in 
rem  against  said  property." 

In  his  answer  the  defendant  specifically 
denied  that  he  ever  signed  or  executed  any 
instrument  whatever  to  the  plaintiffs  in 
which  he  waived  his  right  to  homestead.  He 
averred  that  he  could  not  read  and  write, 
nor  keep  books,  and  could  read  printing 
very  little;  that  he  could  not  read  the  re- 
port made  to  the  plaintiffs  as  to  his  finan- 
cial condition,  and  if  there  was  a  homestead 
waiver  clause  therein,  either  in  print  or  writ- 
ing, it  was  not  read  to  him;  and  that  at 
no  time  before  or  since  the  signing  had  the 
plaintiffs  ever  offered  to  put  the  defendant 
on  notice  of  such  clause.  He  denied  that  he 
ever  signed  any  writing  or  printed  matter 
containing  a  homestead  waiver  to  plaintiffs, 
to  his  knowledge,  and  that  plaintiffs  never 
called  upon  defendant  to  do  such  a  thing. 
If  such  had  been  done,  it  was  a  fraud,  be- 
cause of  his  ignorance  of  the  English  lan- 
guage, which  was  known  to  plaintiffs.  He 
never  would  have  signed  such  an  instrument 
if  it  had  been  called  to  his  attention.  He 
filed  his  voluntary  petition  in  bankruptcy, 
and  was  adjudged  a  bankrupt  on  January  2, 
1912.  The  trustee  did  set  apart  certain  prop- 
erty as  exempt  on  the  26th  day  of  January, 
1912,  and  the  same  was  duly  approved  and 
set  apart  by  the  bankruptcy  court  He  spe- 
cially denies  that  he  was  endeavoring  to 
sell  the  exempted  property,  and  alleges  that, 
upon  the  delivery  of  the  order  from  the  ref- 
eree approving  the  exemption,  he  turned  to 


his  brother,  Morris  Pincas,  and  said:  "Will 
you  take  the  homestead  property  for  what  I 
owe  you,  and  the  costs  as  fixed  by  the  order 
and  the  attorney's  fees?"'  Morris  answered 
that  he  would;  then  Max  said,  ''It  is  your 
property,"  etc.  He  set  out  what  purports  to 
be  an  itemized  statement  of  the  account  due 
Morris  Pincus;  that  the  sale  was  made  in 
good  faith  and  for  the  full  market  value  of 
the  goods,  etc. 

The  Judge  granted  an  order  appointing  a 
temporary  receiver,  who  was  directed  to  hold 
"the  homestead  and  exempt  property  set 
aside  and  allowed  unto  the  said  Max  Pincus 
by  the  United  States  court"  until  the  fur- 
ther order  of  the  court,  and  requiring  the 
bankrupt  to  answer  at  a  named  date,  the 
substance  of  which  answer  is  set  out  above. 
At  this  hearing  the  court  passed  another  or- 
der covering  the  questions  made  in  the  an- 
cillary and  supplementary  petition  of  Me  in- 
hard  &  Bro.  V.  Max  Pincus,  the  substance  of 
which  petition  is  set  forth  above.  The  or- 
der  enjoined  It  H.  Freeman,  R.  D.  Cole, 
and  J.  Idleson  from  selling  and  disposing  of 
the  exempt  property  delivered  to  them  by 
the  defendant  and  directed  that  the  proper- 
ty be  delivered  to  the  receiver ;  that  he  hold 
it  subject  to  the  further  order  of  the  court ; 
and  that  if  any  of  the  property  had  been 
sold  by  the  above-named  purchasers  they  file 
with  the  receiver  an  account  thereof.  It 
was  "further  ordered  that  the  said  Max 
Pincus  and  his  attorney,  It  It  Terrell,  de- 
liver the  said  promissory  note  to  the  said 
W.  M.  Smith,  receiver,  and  that  said  receiv- 
er hold  said  note  subject  to  the  further  or- 
der of  this  court"  It  was  "further  ordered 
that  the  said  Max  Pincus,  R.  H.  Freeman,  R. 
D.  Cole,  and  J.  Idleson  show  cause  before 
me  at  Cairo,  Ga.,  on  the  6th  day  of  March, 
1912,  why  said  receiver  should  not  retain 
permanent  possession  of  said  homestead  and 
exempt  property,  and  why  the  petitioners 
should  not  have  a  judgment  In  rem  against 
said  property."  On  the  demand  of  the  re- 
ceiver, of  IR.  R.  Terrell,  the  attorney,  and  of 
Max  Pincus,  for  the  note  made  to  Morris 
Pincus  by  Freeman,  Cole,  and  Idleson,  both 
parties  refused  to  deliver  the  note.  The 
court  rendered  Judgment  "that  the  $600  note 
of  Idleson,  Cole  &  Freeman,  payable  to  Mor- 
ris Pincus,  dated  February  16,  1912,  be  tum^ 
ed  over  and  delivered  to  the  receiver,  W. 
M.  •Smith,  to  be  held  foi^  further  order  of 
court;  the  goods  to  be  delivered  to  said  Cole, 
Idleson  &  Freeman  as  soon  as  the  note  is 
delivered  to  said  Smith."  To  this  Judgment 
Max  Pincus  excepted. 

R.  R.  TerreU,  of  Whigham,  for  plainUff  in 
error.  T.  H.  Parker  and  Shlpp  &  Kline,  all 
of  Moultrie^  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  al>ove). 
[1]  1.  The  main  question  in  this  case  is: 
Did  the  statement  to  Meinhard  ft  Bro.  by 
Max  Pincus,  containing  what  purported  to 
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be  a  wBlyer  of  homestead  and  exemption 
rights,  contain  a  valid,  binding  waiver,  as 
contemplated  by  law?  It  is  insisted  that  the 
waiver  of  homestead  and  exemption  rights 
was  not  a  part  of  the  contract  upon  which 
the  defendant  obtained  the  goods  and  mer- 
chandise from  the  plaintiffs.  If  the  defend- 
ant signed  the  statement  containing  the 
waiver  contemporaneously  with  the  offer  to 
boy,  and  it  was  done  for  the  purpose  of  ob- 
taining the  goods  of  the  plaintiffs,  and  they, 
by  reason  of  this  waiver,  sold  and  delivered 
the  goods  to  the  defendant,  then  it  is  a  good 
waiver,  and  the  defendant  is  bound  by  the 
contract  What  does  the  record  show  with 
reference  to  this?  On  July  1,  1911,  the  de- 
fendant ordered  of  the^  plaintiffs,  by  letter, 
a  specified  bill  of  goods.  Before  the  plain- 
tiffs would  sell  and  deliver  the  goods,  they 
required  a  signed  statement  of  the  defendant 
as  to  his  financial  condition.  In  compliance 
with  this  request  the  defendant  made  the 
statement  containing  the  clause  as  to  home- 
stead and  exemption  waiver,  as  set  out  in 
the  above  statement  of  facts.  Just  two  days 
after  the  date  of  the  last  letter  of  the  de- 
fendant (it  does  not.  appear  how  long  the 
letter  was  in  transmission)  with  reference 
to  the  statement  containing  the  waiver,  the 
plaintiffs  approved  the  order  for  the  goods 
and  entered  the  same  upon  their  books  for 
shipment  at  the  time  designated  by  the  de- 
fendant, and  charged  the  goods  to  the  ac- 
count of  the  latter;  and  they  were  actually 
delivered  to  him  on  August  18th  thereafter, 
according  to  the  terms  of  the  contract.  Our 
law  declares :  "The  debtor  shall  have  power 
to  waive  or  renounce  in  writing  his  right  to 
the  benefit  of  the  exemption  provided  for  in 
this  article,  except  as  to  wearing  apparel,** 
etc.  Civil  Code,  §  6584.  And  section  3413 
provides:  "Any  debtor  may,  except  as  to 
wearing  apparel  and  three  hundred  dollars' 
worth  of  household  and  kitchen  furniture 
and  provisions,  waive  or  renounce  his  right 
to  the  benefit  of  the  exemption  provided  for 
by  the  Constitution  and  laws  of  this  state, 
by  a  waiver,  either  general  or  specific,  in 
writing,  simply  stating  that  he  does  so  waive 
or  renounce  such  right,  which  waiver  may 
be  stated  in  the  contract  of  indebtedness,  or 
contemporaneously  therewith  or  subsequent- 
ly thereto  in  a  separate  paper."  But  It  is 
insisted  that  the  present  case  falls  within  the 
ruling  made  in  the  case  of  Ragan  v.  Taff, 
134  Ga.  835,  838,  08  S.  E.  579,  580.  We  think 
the  facts  of  this  case  are  radically  different 
from  those  in  the  case  dted.  In  that  case 
Mr.  Justice  Evans  said:  "Here  a  retail 
merchant  gave  to  a  wholesale  merchant  a 
statement  of  his  financial  condition,  which 
contained  a  general  waiver  and  renunciation 
of  his  homestead  rights.  The  retail  mer- 
chant did  not  order  the  goods  at  the  time  he 
gave  this  statement;  nor  did  the  wholesale 
merchant  contract  at  that  time  to  sell  him 
any  good&    There  was  absolutely  no  privity 


of  contract  between  them.  The  goods  were 
sold  six  months  thereafter  on  open  account, 
and  we  do  not  tliink  the  homestead  waiver 
in  the  statement  prepared  for  credit  barred 
the  retail  merchant  from  applying  for  a 
homestead  as  against  debts  subsequently 
contracted.*'  In  the  present  case  the  credit 
for  the  indentical  bill  of  goods  sold  the  de- 
fendant by  the  plaintiffs  was  extended  part- 
ly on  the  faith  of  the  statement  containing 
the  waiver,  and  the  goods  were  sold  imme- 
diately after  the  reception  of  the  statement 
containing  the  waiver,  and  on  the  faith  of  It. 
They  were  manufactured  and  bought  by  the 
plaintiffs  for  the  sole  purpose,  as  the  record 
discloses,  of  being  shipped  to  the  defendant 
on  his  order,  and  were  charged  on  the  books 
of  the  plaintiffs  to  the  defendant's  account 
It  appears^  therefore,  that  the  waiver  of 
homestead  and  exemption  rights  was  made 
contemporaneously  with  the  application  for 
the  goods,  and  was  a  part  of  the  contract 
upon  which  the  defendant.  Max  Pincus,  ob- 
talDod  the  goods  from  the  plaintiffs.  This 
being  true,  the  waiver  of  homestead  was  a 
valid,  binding  waiver  by  the  defendant ;  and 
the  exemption  set  apart  to  him  by  the  bank- 
ruptcy court  will  not  prevail  as  against  the 
plaintiffs'  debt 

But  it  is  insisted  further  that  the  defend- 
ant did  not  sign  the  contract  containing  the 
waiver.  How  this  is  can  be  determined  by 
the  jury  from  the  evidence  on  the  final  trial 
of  the  case. 

[2]  2.  The  next  inquiry  is  whether  the  ex- 
emption, consisting  of  the  stock  of  goods  set 
apart  to  the  defendant,  Max  Pincus,  by  the 
trustee,  and  approved  by  the  referee,  vested 
the  title  to  the  same  in  him  individually,  so 
that  he  could  alienate  it  There  is  no 
question  that  prior  to  the  bankruptcy  pro- 
ceedings the  title  to  the  goods  was  in  Max 
Pincus.  Did  his  voluntary  petition  in  bank- 
ruptcy, and  the  submitting  of  himself  and 
his  assets,  consisting  wholly  of  the  stock  of 
goods  set  apart  as  exempt  by  the  trustee,  to 
the  bankruptcy  court,  divest  the  title  and 
vest  it  in  the  trustee?  By  subsection  "a"  of 
section  70  of  the  bankruptcy  act  of  1898  (Act 
July  1,  1898,  c.  541,  30  Stat  665  [U.  S.  Comp. 
St  1901,  p.  8451]),  It  is  provided  that  "the 
trustee  of  the  estate  of  a  bankrupt,  upon  his 
appointment  and  qualification,  and  his  suc- 
cessor or  successors,  if  he  shall  have  one  or 
more,  upon  his  or  th^r  appointment  and 
qualification,  shall  in  turn  be  vested  by 
operation  of  law  with  the  title  of  the  bank- 
rupt, as  of  the  date  he  was  adjudged  a  bank- 
rupt, except  in  so  far  at  it  is  to  property 
which  is  exempt,"  eta  (Italics  are  the  writ- 
er's.) 3  Remington  on  Bankruptcy,  Snpp. 
867,  !  70.  In  the  case  of  Lockwood  ▼.  Ex- 
change Bank,  190  U.  S.  294,  23  Sup.  Ct 
751,  47  L.  Ed.  1061,  it  was  held  that  "the 
trustee  does  not  take  title  to  property  ex- 
empt by  the  law  of  the  state,  but,  until  the 
exempt  property  la  set  off,  has  possession." 
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See,  also,  (Tolller  on  Bankruptcy  (9th  Ed.) 
1029(b) ;  McKenney  v.  Cheney,  118  Ga.  387, 
392,  45  S.  E.  433.  But,  though  the  title  to 
the  property  set  aside  by  the  bankruptcy 
court  is  still  in  the  bankrupt,  it  is  as  much 
exempt  from  levy  and  sale  as  to  existing 
debts,  where  there  is  no  valid  waiver  of 
homestead  and  exemption  rights,  as  if  it  had 
been  set  apart  by  the  ordinary  of  the  state 
having  jurisdiction.  Evans  v.  Roun^aville, 
115  Ga.  684,  42  S.  E.  100.  But  this  is  not 
true  as  to  debts  contracted  subsequently  to 
the  setting  aside  of  the  exemption.  Dozier  v. 
McWhorter,  113  Ga.  684,  39  S.  E.  106 ;  Pow- 
ers V.  Rosenblatt  &  Co.,  113  Ga.  559,  38  S. 
E.  969.  When  the  exemption  is  set  apart 
to  the  bankrupt  by  the  bankruptcy  court,  the 
title  is  in  the  bankrupt  precisely  as  it  was 
before.  Broach  v.  Powell,  79  Ga.  79,  81,  82, 
3  S.  E.  763;  Bush  v.  Lester,  55  Ga.  579, 
581;  Broach  v.  Barfield,  57  Ga.  601,  604; 
Burtz  V.  Robinson,  59  Ga.  763 ;  Laramore  v. 
McKinzie,  60  Ga.  532,  534;  Brady  v.  Brady, 
67  Ga.  368;  Felker  v.  Crane,  70  Ga.  484; 
Anderson  v.  Brown,  72  Ga.  713.  The  title 
being  in  the  bankrupt,  he  can  alienate  the 
property  set  apart  by  the  bankruptcy  court 
before  such  time  as  he  applies  for  and  ob> 
tains  a  homestead  and  exemption  under  and 
by  virtue  of  the  Constitution  and  laws  of 
the  state,  as  head  of  a  family,  or  as  having 
dependent  females.  Felker  v.  Crane,  70  Ga. 
484.  When  that  is  done,  the  proi)erty  so  set 
apart  is  also  exempt  from  levy  and  sale  un- 
til such  time  as  the  law  provides  it  can  be 
sold.  When  the  property  is  set  apart  under 
the  state  law,  the  head  of  the  family  can  sell 
it,  as  provided  in  section  6584  of  the  Civil 
Code. 

It  appears  from  the  authorities  above  cited 
that  at  the  time  the  defendant  sold  the  prop- 
erty set  apart  as  exempt  by  the  bankruptcy 
court,  and  before  he  had  applied  for  a  home- 
stead from  the  ordinary,  as  head  of  a  family, 
under  the  state  law,  he  had  a  right  to  sell 
the  stock  of  goods  to  the  vendees,  and  the 
latter  would  get  a  good  title  to  the  same, 
unless  the  goods  were  sold  with  the  purpose 
to  delay  or  defraud  the  creditors  of  the 
vendor,  who  have  the  right  to  subject  the 
exemption,  and  this  intention  was  known  to 
the  purchasers.  Civil  CJode,  {§  3224  (2),  4109. 
The  note  given  for  the  goods  contains  a  con- 
dition that  it  shall  not  be  paid  by  the  mak- 
ers if  the  title  to  the  homestead  and  exempt 
property  shall  fail.  This  seems  to  indicate 
at  least  a  suspicion  on  their  part  as  to  the 
genuineness  of  the  title.  Fraud  in  the  sale 
of  these  goods  being  charged  in  the  peti- 
tion, and  there  being  conflicting  evidence  on 
this  subject,  and  insolvency  being  alleged  as 
to  the  defendant,  the  court  did  not  err  in 
impounding  the  goods  to  await  the  final  de- 
termination of  the  case. 

[3]  8.  The  order  of  the  court  requiring  the 
impounding  of  the  note  given  for  the  pur- 


chase price  of  the  goods  is  also  assigned  as 
error,  because  the  payee  thereof,  Morris  Pin- 
cus,  was  not  a  party  to  the  case.  It  does  not 
appear  from  the  record  that  Morris  Pincus, 
the  payee  of  the  note,  was  a  party  to  this 
suit,  or  was  present  at  the  trial  and  waived 
not  being  a  party;  nor  does  it  appear  that 
the  defendant  was  in  possession  of  the  note. 
It  was  error,  therefore,  to  require  the  im- 
pounding of  the  note.  It  was  proper  for  the 
court  to  imi>ound  the  goods  pending  the  final 
trial,  but  not  the  note  given  therefor,  where 
it  appears  that  the  payee  was  not  a  party  to 
the  suit  He  would  be  a  necessary  party 
before  that  could  be  done.  For  this  reason 
alone,  we  reverse  the  judgment  of  the  court 
below.  No  other  errors  appear  in  any  of 
the  assignments. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

FISH,  O.  J.,  EVANS,  P.  J.,  and  LUMPKIN, 
J.  (specially  concurring).  We  assent  to  the 
principle  that  property  of  a  bankrupt  set 
apart  as  an  exemption  by  the  bankruptcy 
court  may  be  assigned  by  him,  when  not  set 
apart  as  a  homestead  in  the  state  court; 
but  we  cannot  give  assent  to  all  that  is  said 
in  the  opinion  as  reasons  for  reaching  this 
conclusion.  In  this  case  the  property  was 
assigned  by  the  bankrupt  after  it  had  been 
set  apart  in  the  bankruptcy  court,  and  a  dis- 
cussion bearing  on  its  assignability  prior  to 
the  exemption  \a  irrelevant  to  the  question 
for  decision. 


(138  Qa.  180} 

MASSACHUSETTS  BONDING  &  INS.  OO. 
V.  REALTY  TRUST  CO.  et  al. 

REALTY  TRUST  CO.  v.  CLAYTON 

et  aL 

(Supreme  Court  of  Georgia.     Dec.  10,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and   Ebbob  (J  80*)— DiSMissAii— 

GbOUNDS — ^TlMB      FOR      CoafHENCEMBNT      OF 

Pboceedino. 

Where,  in  an  equitable  action,  a  judgment 
was  rendered,  which  was  conceded  to  be  final 
in  its  nature  as  to  some  of  the  parties,  though 
the  case  was  held  open  for  further  action,  and 
a  party,  which  was  interested  in  the  result  of 
such  decree,  excepted  thereto,  and  also  to  the 
overruling  of  a  motion  to  dismiss  it  from  the 
case,  a  motion  to  dismiss  the  writ  of  error,  on 
the  ground  that  the  case  was  prematurely 
brought  to  this  court,  will  be  overruled. 

[E)d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  429,  432,  450,  456,  457, 
494-509 ;    Dec.  Dig.  {  80.*] 

2.  Appeal  and  Error  (§  460*)— Effect  of 
Transfer  of  Cause  —  Procbedinob  in 
Trial  Court. 

Where  an  equitable  proceeding  was  filed 
against  several  defendants,  and  one  of  them  de- 
murred thereto  generally  and  because  there  was 
a  misjoinder  of  parties  and  causes  of  action, 
and,  upon  the  overruling  of  such  demurrer,  ex* 
cepted  and  brought  the  question  so  raised  t^ 
this  court  for  review,  leaving  the  case  still 
pending  in  the  superior  court,  the  filing  of  such 


•For  other  cnoes  see  same  topic  and  eection  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Bep'r  Indexi 


Ga.) 


MASSACHUSETTS  BONMNG  A  INS.  CO.  ▼.  REALTY  TRUST  CO. 


87 


a  bill  of  exceptions  and  of  a  bond  payable  to 
the  plaintiff,  conditioned  to  pay  the  eventual 
condemnation  money  and  all  future  costs,  did 
not  of  itself  operate  to  stay  further  proceedings 
in  the  trial  court.  The  presiding  judge,  in  the 
exercise  of  a  sound  discretion,  could  have  de- 
layed further  proceedings  until  the  decision  of 
this  court  was  rendered,  or  he  could  have  caus- 
ed the  case  to  proceed,  subject  to  such  results 
as  might  follow  from  the  decision  which  this 
court  might  render  on  the  exception  to  the 
overruling  of  the  demurrer  of  such  party. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2217-2226,  2228,  2245- 
2346 ;    Dec  Dig   {  460.*] 

3.  Refebencb  to  Auditob— Statutobt  Pbo- 

VISIONS. 

Section  5127  of  the  Civil  Code  of  1910  au- 
thorizes the  judge  of  the  superior  court,  in  an 
equitable  action,  if  the  case  shall  require  it,  to 
refer  any  part  of  the  facts  to  an  auditor. 

4.  Appeal  and  Ebbob  (J  451*)— Effect  of 
Tbansfeb  of  Cause  ^  Pboceedings  in 
Tbial  Coubt. 

But  where  the  ground  on  which  a  defend- 
ant is  held  as  a  party,  in  spite  of  a  demurrer 
interposed  by  him,  is  that  there  is  a  common 
interest  in  certain  questions,  and  that  thev 
should  be  determined  in  one  action  as  to  all 
parties,  so  as  to  save  a  multiplicity  of  suits, 
the  statutes  does  not  contemplate  that  such 
questions  may  be  segregated  and  passed  on  only 
as  between  other  parties  than  the  demurrant, 
and  without  opportunity  for  him  to  be  heard, 
although  his  exception  to  the  overruling  of  a 
demurrer  is  pending  in  this  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2211 ;   Dec.  Dig.  |  451.*]  ' 


5.  Appeal  and  Ebbob  <§  451*) — Reference 
(I  29*) — Effect  of  Tbansfeb  of  Cause— 
Pboceedings  in  Tbial*  Coubt. 

While  the  bill  of  exceptions  of  the  bonding 
company,  complaining  of  the  refusal  to  sustain 
its  demurrer,  was  pending  in  this  court,  a  part 
of  the  case,  including  the  question  of  the  va- 
lidity of  liens  claimed  by  certain  persons,  hav- 
ing been  referred  to  an  auditor,  and  the  bond- 
ing company  having  declined  to  participate  in 
the  proceedings  before  him,  and,  after  affirm- 
ance of  the  judgment  overruling  the  demurrer, 
having  moved  for  an  order  for  an  enlargement 
of  the  reference  to  the  auditor,  and  then  having 
withdrawn  the  motion,  the  motion  to  withdraw 
stating  that  it  was  ''without  prejudice,"  there 
was  no  error  in  overruling  a  motion,  made  aft- 
er the  auditor's  report  had  been  ^ed,  to  re- 
commit the  case  to  him  or  a  motion  to  declare 
the  entire  proceeding  before  the  auditor  to  be 
a  mere  nullity. 

(a)  The  order  of  reference  to  the  auditor  of 
issnes,  other  than  those  "arising  directly  be- 
tween the  petitioner  and  the  defendant,  the 
Massachusetts  Bonding  ft  Insurance  Company,'* 
is  not  construed  as'  an  attempt  to  refer  the 
question  of  the  existence  of  liens  to  be  deter- 
mined as  between  some  parties  to  the  case,  but 
§0  as  not  to  have  any  effect  upon  other  parties 
interested  in  the  same  subject-matter ;  but  such 
reference  is  construed  as  reserving  the  direct 
issue  of  liability  over,  as  between  the  plaintiff 
and  the  bonding  company,  the  surety  of  the 
contractor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2211;  Dec  Dig.  {  451;* 
Reference,  Cent  Dig.  {§  4^-63,  55 ;  Dec  Dig. 
i  29.*] 

6.  Refebence  (§  100*)— Repobt  of  Auditob— 
Dismissal  of  Exceptions. 

A  part  of  the  case,  involving  the  existence 
and  validity  of  liens  in  favor  of  claimants 
thereof,  paving  been  referred  to  the  auditor, 
and  the  bonding  company  having  an  interest  in 
the  result  of  the  determination  of  that  question, 


it  was  entitled  to  appear  and  be  heard  in  re- 
gard thereto.  And  although  it  declined  to  par- 
ticipate in  the  proceedings  before  the  auditor, 
and  therefore  could  not  except  to  such  inter- 
locutory rulings  by  him  as  the  admission  or  re- 
jection of  evidence,  as  to  which  it  raised  no 
question  and  invoked  no  ruling  by  him,  yet  it 
was  entitled  to  file  exceptions  to  the  auditor's 
report  on  the  ground  that  his  final  findings  of 
fact  or  of  law  (other  than  as  above  stated) 
were  erroneous  and  injurious  to  it  It  was 
accordingly  error  to  dismiss,  as  a  whole,  excep- 
tions so  filed,  without  passing  upon  their  mer- 
its, on  the  ground  that  such  parl7  had  no  right 
to  file  them. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §{  157-168 ;   Dec  Dig.  |  100.*] 

7.  Refebence  ({  76*)— Repobt  of  Auditobt- 
Fees 

By  section  5148  of  the  Ovil  Code  of  1910, 
it  is  declared  that  the  fees  of  an  auditor  shall 
not  exceed  $1,000.  An  agreement  by  some  of 
the  parties  to  a  case  that  the  auditor  shall 
have  a  fee  in  excess  of  tiiat  amount  cannot  af- 
fect the  rights  of  another  party  to  the  case  who 
does  not  so  agree. 

(a)  An  order  having  been  passed  purporting 
to  be  a  consent  order,  but  which  in  fact  was 
not  assented  to  by  one  of  the  parties,  fixing  the 
amount  of  the  auditor's  fee  at  a  sum  in  excess 
of  the  amount  provided  by  the  statute,  and  re- 
serving the  taxation  of  the  fee  as  costs  "as  be- 
tween the  parties  hereto,"  it  would  seem  that 
the  intention  was  not  to  include  in,  or  affect 
by,  such  order  the  party  who  did  not  consent. 
But,  that  it  may  be  made  clear  that  such  par- 
ty shall  not  be  affected  thereby,  •  direction  is 
given  that  the  order  shall  be  so  amended  as  to 
expressly  declare  that  it  in  no  way  adjudicates 
or  affects  any  right  of  that  party,  and  that  its 
status  remains  as  if  no  such  order  had  been 
passed. 

[E3d.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  ||  109-113;   Dec.  Dig.  |  76.*] 

8.  Appeal  and  Ebbob  (|  1178*)— -Disposition 
OF  Caused— Reversal. 

The  case  of  Realty  Trust  Company  t. 
Clayton  et  al.  is  so  interwoven  and  connected 
with  that  which  has  been  determined  by  the 
preceding  headnotes  that  it  is  impracticable  to 
deal  with  it  as  if  it  were  an  independent  and 
disconnected  litigation.  The  Realty  Trust 
Company  filed  exceptions  to  the  auditor's  re- 
port, and  also  objected  to  the  court's  proceed- 
ing to  a  final  decree  as  against  it,  without  de- 
termining the  exceptions  filed  by  the  bonding 
company ;  but  the  case  proceeded  in  that  man- 
ner nevertheless.  It  was  not  ripe  for  such 
final  decree  to'  be  entered. 

(a)  Direction  is  given  accordingly  that  the 
decree  entered  be  set  aside,  and  also  the  order 
overruling  the  exceptiona  of  the  Realty  Trust 
Company;  that  the  case  be  reheard  upon  the 
exceptions  to  the  auditor's  report  filed  by  that 
company,  and  also  by  the  bonding  company; 
and  that  proceedings  be  had  in  accordance  with 
the  statute 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4604-4020;  Dec  Dig.  f 
117a*] 

E)rror  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  the  Realty  Trust  Company 
against  the  Massachusetts  Bonding  &  Insur- 
ance Company  and  others.  From  a  Judg- 
ment affecting  certain  parties,  the  Massa- 
chusetts Bonding  &  Insurance  Company  and 
the  Realty  Trust  Company,  respectively, 
bring  error.    Reversed,  with  direction. 

See,  also,  137  Oa.  693,  73  S.  E.  1053. 


•Vqt  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indcgets 
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The  Realty  Trust  Company  filed  an  equi- 
table petition  against  H.  L.  Stevens,  the  Mas- 
sachusetts Bonding  &  Insurance  Company, 
and  a  number  of  other  defendants,  alleging, 
among  others,  the  following  •facts:  Stevens 
contracted  to  erect  a  building  for  the  plain- 
tiff for  the  sum  of  $160,000.  The  Massa- 
chusetts Bonding  &  Insurance  Company  be- 
came surety  on  his  bond  for  the  faithful  per- 
formance of  jthe  contract  Under  the  con- 
tract, monthly  payments  were  made  to  the 
contractor,  on  certificates  of  the  architect, 
until  it  was  ascertained  that  the  amount  of 
an  estimate  for  a  certain  month,  added  to 
what  had  already  been  paid,  would  exceed 
the  entire  contract  price,  of  which  only  $13,- 
748.71  remained  unpaid.  This  balance  was 
paid;  but  a  part  of  the  work  remained  un- 
finished, which  will  require  about  $15,000 
to  complete.  A  number  of  persons,  who  have 
subcontracts  under  Stevens,  decline  to  pro- 
ceed with  the  work,  claiming  that  he  has 
failed  and  refused  to  pay  them  for  what  has 
already  been  done;  and  the  work  is  at  a 
standstill.  Plaintiff  notified  Stevens  and  the 
surety  on  his  bond,  and  urged  that  the  work 
be  completed;  but  this  has  not  been  done. 
Stevens  is  absent  from  the  state,  and  has 
refused  to  return.  He  practically  abandon- 
ed the  work;  having  only  one  or  two  men 
working  on  tiie  building,  and  only  making  a 
pretense  of  continuing  the  work.  Plaintiff 
Is  informed  that  the  proceeds  of  the  last  pay- 
ment above  mentioned  were  not  used  by^ 
Stevens  in  making  payments  to  subcontrac- 
tors, on  account  of  whose  labor  and  material 
the  money  had  been  drawn  by  him,  under 
the  contract  His  surety  was  notified,  but 
would  take  no  action.  Various  subcontrac- 
tors were  persistent  in  their  demands  for 
payment,  and  threatened  to  file  ileus  against 
the  plaintiff's  property.  Plaintiff  was  forced 
to  undertake  the  completion  of  the  work, 
and  is  proceeding  therewith.  It  has  been 
compelled  to  pay  out  large  sums  of  money  tb 
various  subcontractors  for  that  purpose,  and 
will  be  forced  to  expend  other  large  sums. 
Stevens  and  his  surety  are  jointly  and  sev- 
erally liable  to  the  plaintiff  In  the  sum  of 
$50,000.  Unless  all  parties  at  interest  are 
brought  into  one  suit,  a  multiplicity  of  suits 
will  follow ;  the  subcontractors  will  file  their 
liens  and  prosecute  numerous  actions  there- 
on. Plaintiff  contends  that  none  of  the 
claims  are  enforceable  against  its  property, 
because  it  has  paid  the  entire  contract  price ; 
and  that,  if  any  of  them  could  be  enforced, 
it  would  be  only  to  participate  in  such  bal- 
ance as  might  be  found  due.  The  plaintiff 
prays  for  an  injunction  against  the  various 
claimants  of  liens,  restraining  them  from 
instituting  any  separate  action ;  that  they  be 
required  to  assert  their  claims  in  this  case; 
that  an  auditor  be  appointed;  that,  if  it 
should  be  found  that  the  plaintiff  is  Indebted 
in  any  amount  on  account  of  the  work  done, 
it  be  allowed  to  pay  such  sum  into  court, 
to  be  distributed  under  the  order  of  the 


court ;  that  plaintiff  recover  judgment  against 
Stevens  and  his  surety;  that  the  rights  of 
all  parties  respecting  the  subject-matter  be 
adjudged  in  this  case;  and  for  general  re- 
lief and  process. 

Claimants  of  liens  filed  -cross-petitions, 
seeking  to  foreclose  such  liens.  The  bonding 
company  filed  a  demurrer  on  various  grounds, 
setting  up  that  there  was  no  cause  of  action 
against  it,  and  that  there  was  a  misjoinder 
of  parties  and  causes  of  action.  This  demur- 
rer w^as  overruled,  and  the  bonding  company 
excepted.  The  judgment  was  affirmed.  137 
Ga.  693,  73  S.  B.  1053.  In  excepting,  the  com- 
pany filed  a  bond  payable  to  the  plaintiff, 
conditioned  to  pay  the  eventual  condemna- 
tion money  and  all  future  costs.  While  this 
bill  of  exceptions  was  pending  in  the  Su- 
preme Court,  the  judge  of  the  superior  court 
passed  an  order  that  the  cause  and  all  plead- 
ings therein,  including  cross-petitions,  be  re- 
ferred to  an  auditor  for  investigation  and 
report  **upon  all  the  Issues  of  law  and  fact 
therein  Involved,  except  those  arising  direct- 
ly between  the  petitioner  and  the  defendant 
Massachusetts  Bonding  &  Insurance  Com- 
pany (a  supersedeas  having  been  granted  to 
this  defendant),  arising  either  upon  the  orig- 
inal and  amended  petition  or  the  cross-peti- 
Uons." 

In  the  bill  of  exceptions  filed  by  the  Realty 
Trust  Company,  as  stated  below,  it  is  recited 
that  the  Massachusetts  Bonding  &  Insurance 
Company  declined  to  participate  in  the  hear- 
ing before  the  auditor,  because  of  the  penden- 
cy of  its  writ  of  error  as^gnlng  error  in  the 
overruling  of  its  demurrer  to  the  petition. 
Before  the  auditor  filed  a  report  the  judg- 
ment overruling  the  demurrer  was  affirmed. 
The  bonding  company  moved  that  the  order 
of  reference  be  so  enlarged  as  to  Include  the 
issues  not  referred  in  the  former  order,  and 
to  direct  the  auditor  to  report  on  the  entire 
case.  Objection  was  made  to  this,  and  the 
bonding  company  withdrew  the  motion. 

After  the  auditor  had  filed  his  report,  the 
bonding  company  made  a  motion  that  it  be 
disregarded,  stricken  from  the  files,  and  de- 
clared to  be  a  nullity.  This  was  overruled. 
It  also  ffied  a  motion  to  recommit  the  case. 
This  was  likewise  overruled.  It  then  moved 
that  it  be  stricken  as  a  party  and  be  dis- 
missed from  the  case.  This  was  overruled. 
It  then  filed  exceptions  of  law  and  fact  to 
the  auditor's  report  On  motion,  these  were 
stricken,  without  considering  them  on  the 
merits,  on  the  ground  that  the  bonding  com- 
pany was  not  a  party  in  interest  as  to  the 
auditor's  report,  and  had  no  right  to  except 
thereto.  Exceptions  to  the  report  were  filed 
by  the  Realty  Trust  Company.  These  were 
overruled.  Objection  was  made  to  the  court's 
entering  a  final  decree  on  the  ground  that 
the  case  was  not  ripe  therefor,  because  the 
issues  between  the  parties  had  not  been  fully 
heard  and  determined,  and  because  the  bond- 
ing company  had  not  been  heard.  The  court 
nevertheless,  entered  a  decree.     In  it  the 
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auditor's  report  was  confirmed  and  made  the 
judgment  and  decree  of  the  court,  certain 
liens  were  declared  and  decreed  to  be  fore- 
dosed,  and  direction  was  given  in  regard 
to  a  bond  which  bad  been  taken  in  lieu  of  a 
receivership,  and  which  need  not  be  here  set 
out  It  was  recited  that  the  decree,  beihg 
an  adjudication  only  of  the  issues  between 
the  Realty  Trust  Company  and  the  lienors, 
and  the  issues  arising  between  that  company 
and  the  bonding  company  not  yet  having 
been  determined,  "the  case  remains  open  for 
such  further  proceedings,  orders,  judgments, 
and  decrees  as  may  be  needful  and  proper  to 
dispose  of  such  issues."  The  Realty  Trust 
Company*  and  the  bonding  company  each 
excepted. 

In  Bonding  Co.  Case: 

Dodd  &  Dodd  and  Little  &  Powell,  all  of 
Atlanta,  for  plaintiflC  in  error.  Wimbish  & 
Ellis,  Moore  &  Pomeroy,  J.  A.  Boykin,  V.  B. 
Moore,  J.  S.  Slicer,  Leonard  Haas,  El  A. 
Neely,  G.  C.  Mlddlebrooks,  C.  W.  Smith, 
Payne  &  Jones,  and  Smith,'  Hammond  & 
Smith,  aU  of  Atlanta,  for  defendants  in  er- 
ror. 

In  Realty  Trust  Co.  Case: 

Wimbish  &  Ellis,  of  Atlanta,  for  plaintiff 
in  error.  Moore  &  Pomeroy,  V.  B.  Moore, 
J.  S.  Slicer,  Leonard  Haas,  Smith,  Hammond 
&  Smith,  Payne  &  Jones,  E.  A.  Neely,  Dodd 
&  Dodd,  and  Little  &  Powell,  all  of  Atlanta, 
for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  In  the  same  case  two  bills  of  excep- 
tions were  filed;  one  by  the  Massachusetts 
Bonding  &  Insurance  Company,  apd'one  by 
the  Realty  Trust  Company.  Both  grew  out 
of  tha  same  litigation;  each  involves  cer- 
tain questions  which  are  common  to  both; 
and  the  two  are  so  correlated  that  they  can- 
not be  properly  decided  separately.  We 
therefore  deal  with  them  together. 

[1]  L  In  the  case  of  the  Massachusetts 
Bonding  &  Insurance  Company  against  the 
Realty  Trust  Company  et  al.  a  motion  was 
inade  to  dismiss  the  writ  of  error  on  the 
grounds  that  it  was  prematurely  brought;  It 
appearing  that  the  case  is  still  pending  in 
the  court  below;  that  the  bill  of  exceptions 
contains  no  assignment  of  error  on  any  final 
judgment  in  the  court  below  rendered  against 
the  plaintiff  In  error;  that  it  appears  that 
there  was  in  fact  no  final  judgment  or  dis- 
position of  the  case  below  as  against  the 
plaintiff  in  error;  and  that,  as  to  the  as- 
signment of  error  upon  the  court's  overrul- 
ing the  motion  of  the  plaintiff  in  error  to  be 
dismissed  from  the  case  as  a  party  defend- 
ant this  has  already  been  passed  upon  and 
is  res  adjudicata.  Assuming  that  the  decree 
rendered  was  so  far  final  as  to  some  part 
of  the  case  as  to  fall  within  the  ruling  in 
Booth  T.  State,  131  6a.  750,  754,  63  S.  E. 
502,  and  Moody' y.  Muscogee  Mfg.  Co.,  134 


Ga.  721,  68  S.  E.  604,  20  Ann.  Cas.  801,  the 
plaintiff  in  error  excepted  thereto;  and,  as 
will  more  fully  appear  hereafter,  it  had  a 
vital  interest  in  the  questions  adjudicated 
by  that  decree.  Moreover,  exception  was 
taken  to  the  refusal  of  the  court  to  dismiss 
the  bonding  company  from  the  case  as  a 
party  defendant,  not  simply  on  the  ground 
that  there  was  an  original  misjoinder  of ' 
parties,  but  because  of  the  procedure  which 
had  taken  place,  and  the  manner  in  which 
the  decree  had  been  entered.  This  furnished 
a  sufficient  basis  for  exception  and  the 
bringing  of  the  case  to  this  court  Civil 
Code,  §  6138.  The  contention  that  the  point 
was  controlled  by  the  former  adjudication, 
or,  in  other  words,  that  the  exception  was 
not  meritorious,  does  not  furnish  ground  for 
dismissing  a  writ  of  error  in  this  state. 

[2]  2.  Counsel  for  the  bonding  company 
contended  that  when  it  brought  to  this  court 
by  bill  of  exceptions,  the  overruling  of  its 
demurrer,  and  filed  a  bond  conditioned  to 
pay  the  Realty  Trust  Company  "the  even- 
tual condemnation  money,*'  this  operated  as 
a  supersedeas,  and  prevented  further  pro- 
ceeding as  to  the  bonding  company  while  its 
writ  of  error  was  pending ;  and  that  counsel 
for  other  parties  could  leave  it  aside  and 
proceed  with  the  case,  as  to  other  parties, 
without  it  This  view  was  an  error.  By  the 
act  establishing  the  Supreme  Court,  provi- 
sion was  made  for '  excepting  to  judgments 
and  decisions  of  the  superior  court.  There 
was  nothing  in  it  which  in  terms  referred  to 
excepting  to  the  overruling  of  motions  to 
dismiss,  demurrers,  or  the  like,  and  obtain- 
ing a  stay  of  proceedings.  The  provision  of 
the  act,  and  its  amendments  in  reference  to 
a  supersedeas,  which  are  embodied  in  the 
Civil  Code,  S  6165,  apparently  referred  to 
cases  .where  a  judgment  has  been  rendered 
in  favor  of  6ne  party  against  the  other,  such 
as  a  money  judgment  a  judgment  for  the 
recovery  of  property,  for  specific  perform- 
ance, or  some  other  judgment  determining 
the  case,  or  where  there  is  an  execution 
which  may  proceed  against  property.  The 
provision  for  giving  a  bond,  conditioned  to 
pay  "the  eventual  condemnation  money  and 
all  subsequent  costs,*'  indicates  this  general 
intention,  although  in  some  cases  the  "even- 
tual condemnation  money"  may  extend  no 
further  than  costs.  So,  likewise,  does  the 
provision  that,  upon  an  affirmance  of  the 
judgment  it  shall  or  may  be  lawful  for  the 
party  gaining  the  case  in  the  Supreme  Court 
to  enter  up  judgment  against  the  principal 
and  his  sureties  on  the  bond,  in  the  same 
manner  as  judgments  are  entered  on  appeal 
bonds  or  a  bond  given  for  a  stay  of  execu- 
tion. The  language  employed  seems  inappli- 
cable to  a  case  where  a  demurrer  is  over- 
ruled, and  exception  is  taken  to  that  ruling. 
No  judgment  has  been  rendered  which  can 
proceed  to  enforcement  against  the  demur- 
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ring  party,  except  probably  for  costs  payable 
at  once.  Perhaps  a  bond  or  pauper  affidavit 
may  operate  to  prevent  a  proceeding  by  exe- 
cution to  collect  costs;  but  there  is  no  rea- 
son to  believe  that  the  Legislature  intended 
that  this  should  operate  as  a  supersedeas  in 
the  sense  of  staying  further  progress  in  the 
case  until  the  hearing  of  the  exception  to 
the  overruling  of  the  demurrer.  It  has  been 
held  that,  if  a  bond  be  given  in  such  a  case, 
and  the  judgment  be  affirmed,  no  judgment 
can  be  entered  on  the  bond  for  what  may  be 
eventually  recovered  in  the  case,  but  only 
for  costs.  Franklin  v.  Kriegshaber,  114  Ga. 
©47,  41  S.  E.  47. 

In  the  Code  of  1863  appeared,  in  addition 
to  the  statement  that  no  cause  shall  be 
brought  to  the  Supreme  Court  so  long  as  the 
same  is  pending  in  the  court  below,  the  ex- 
pression, "IJnless  the  decision  or  judgment 
complained  of,  if  it  had  been  rendered  as 
claimed  by  the  plaintiff  in  error,  would  have 
been  a  final  disposition  of  the  cause.*'  By 
the  act  of  1891  (Civil  Code,  {  6138),  the 
words,  "or  final  as  to  some  material  party 
thereto,"  were  added.  Thus  the  general  rule 
that  a  case  can  only  be  brought  to  a  review- 
ing court  by  bill  of  exceptions,  after  final 
judgment,  is  modified  by  allowing  one  who 
files  a  demurrer  or  makes  a  motion  to  dis- 
miss, or  invokes  other  action  which  would 
terminate  the  cause  in  whole,  or  as  to  some 
material  i)arty  thereto,  to  except  to  a  denial 
of  such  motion  or  the  overruling  of  the  de- 
murrer. He  may  file  a  bill  of  exceptions 
I)endente  lite,  and  except  when  the  case  is 
finally  terminated ;  or,  if  he  prefers,  he  may 
except  directly,  although  the  case  is  still 
pending  in  the  trial  court.  In  the  latter 
event,  the  court  is  not  compelled  to  stay  the 
further  progress  of  the  cause  and  await  the 
determination  of  the  question  thus  permitted 
to  be  carried  up.  He  may  do  so  in  his  dis- 
cretion; but  it  is  not  a  matter  of  right  on 
the  part  of  the  excepting  party  to  have  it 
done;  and,  if  the  case  proceeds  pending  his 
exception,  the  result  may  be  modified  or  up- 
set by  the  ruling  of  this  court.  To  hold 
that,  in  an  equitable  action  involving  vast 
interests  and  many  parties,  a  single  defend- 
ant could  continually  interpose  demurrers, 
motions  to  dismiss,  or  the  like,  and  block 
the  progress  of  the  case,  at  his  will,  by  sim- 
ply filing  a  bond,  in  effect,  to  pay  the  cost 
of  excepting  if  the  judgment  should  be  af- 
firmed, or  a  pauper  affidavit,  would  put  it  in 
the  power  of  a  single  defendant  to  prevent 
determination  of  the  case  ad  libitum.  The 
court  should  exercise  a  sound  discretion, 
and  either  proceed  with  the  case  or  suspend 
further  progress,  as  justice  may  require. 
In  some  of  the  decisions  of  this  court,  broad 
language  has  been  used,  from  which  it  might 
be  Inferred  that  a  defendant  who  excepts 
to  the  overruling  of  a  demurrer  or  a  motion 
to  dismiss  can  stay  the  further  progess  of 
the  cause  by  filing  a  bond  or  a  pauper  affi- 


davit; but  this  has  not  been  established  by 
direct  adjudication. 

In  Jordan  v.  Jordan,  12  Ga.  77,  a  demurrer 
and  a  plea  to  the  jurisdiction  as  to  a  part 
of  the  case  were  overruled,  and  a  bilKof  ex- 
ceptions was  filed  to  such  ruling.  No  effort 
to  obtain  a  ^  supersedeas  in  any  way  was 
made.  In  this  court  the  judgment  was  re- 
versed. When  the  remittitur  was  presented 
in  the  trial  court,  a  motion  was  made  that 
the  judgment  of  the  Supreme  Court  should 
be  made  the  judgment  of  that  court,  and 
that  the  proceedings  had,  while  the  case  was 
pending  in  the  Supreme  Court,  should  be 
vacated,  especially  so  far  as  such  proceed- 
ings were  inconsistent  witJi  the  case  as  one 
for  discovery  only.  The  exact  question  was 
whether  the  judgment  of  the  Supreme  Court 
should  be  given  as  full  effect  in  the  trial 
court  as  if  no  further  proceedings  had  there 
occurred  pending  the  exception,  or  whether 
the  order  entering  the  remittitur  should  be 
so  qualified  as  not  to  prejudice  such  pro- 
ceedings. The  ruling  of  this  court  on  the 
subject  was  that,  where  exception  was  taken 
to  the  overruling  of  a  demurrer,  and  that 
judgment  was  reversed,  the  decision  of  the 
Supreme  Court  should  be  given  full  force 
and  effect,  without  being  prejudiced  by  the 
fact  that  further  proceedings  had  been  tak- 
en pending  the  exception.  Jordan  v.  Jordan. 
16  Ga.  446.  As  no  effort  to  obtain  a  super- 
sedeas in  any  manner,  either  by  bond  or  or- 
der of  court,  or  both,  was  made  in  that  case, 
what  was  said  by  Bennlng,  J.,  in  regard  to 
what  the  plaintiff  in  error  might  have  done, 
if  he  had  tried,  was  not  a  conclusive  adjudi- 
cation of  the  point. 

In  Montgomery  v.  King,  125  Ga.  388,  54 
S.  E.  135,  exception  was  taken  to  the  over- 
ruling of  a  demurrer ;  and  it  was  contended 
that  the  filing  of  a  bill  of  exceptions  to  the 
judgment,  and  the  bringing  of  that  question 
to  the  Supreme  Court  for  review,  deprived 
the  superior  court  of  jurisdiction  to  proceed 
with  the  case.  It  was  held  that  such  posi- 
tion was  unsound,  and  that  the  judge  of  the 
superior  court  had  the  power  to  proceed 
with  the  trial.  The  question  of  whether  a 
supersedeas  could  have  been  obtained  by  fil- 
ing a  bond  was  not  directly  involved,  and 
therefore  was  not  decided ;  but  there  was  a 
review  of  the  cases  bearing  on  the  subject, 
and  a  strong  intimation  that  a  stay  of  fur- 
ther proceedings  in  the  case  would  not  re- 
sult therefrom,  as  a  matter  of  right  What 
we  then  intimated  we  now  hold.  See,  also, 
Augusta  Factory  v.  Davis,  87  Ga.  648,  13  S. 
E.  677 ;  Marks  v.  Hertz,  65  Ga.  119 ;  South- 
em  Express  Co.  v.  Lynch,  65  Ga.  240;  Gus- 
toso  Cigar  Co.  v.  Ray,  117  Ga.  565,  43  S.  EL 
984.  In  most  of  the  cases,  where  the  general 
declaration  has  been  made  that  the  pay- 
ment of  costs  and  giving  of  bond  for  the 
eventual  condemnation  money  and  all  fu- 
ture costs  would  operate  as  a  supersedeas,  it 
will  be  found  that  there  has  been  a  final 
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judgment  rendered  against  the  excepting 
party,  and  not  a  refnsal  to  sustain  a  de- 
murrer, leaving  the  case  pending  in  the  trial 
court  In  a  few  of  the  cases  in  which  ex- 
ception was  taken  to  the  overruling  of  a  de- 
murrer, although  the  case  was  still  pending, 
the  point  was  not  directly  Involved  as  to 
whether  the  excepting  party  could,  as  mat- 
ter of  right,  stay  further  progress  by  means 
of  a  bond  or  pauper  affidavit 

[3, 4]  3, 4.  This  case  was  brought  into  court 
by  means  of  an  equitable  proceeding  filed  by 
the  Realty  Trust  Company.  It  alleged  the 
misGonduct  of  the  contractor,  the  liability  of 
the  bonding  company  as  his  surety,  various 
claims  of  liens,  and  other  facts  creating  com- 
plication. It  sought  to  have  all  these  mat- 
ters determined  in  one  proceeding — whether 
the  plaintlfiTs  property  was  subject  to  the 
claims  of  those  asserting  liens,  and  to  what 
extent,  and  whether  the  contractor  or  his 
surety  was  liable  to  the  plaintiff.  A  demur- 
rer was  filed  by  the  bonding. company  which 
challenged  the  right  of  the  plaintiff  to  re- 
cover anything  against  it  on  account  of  liens 
for  material  used  in  the  construction  of  the 
building,  and  especially  until  the  plaintiff 
had  discharged  such  liens  by  payment,  or  to 
join  it  in  this  suit  for  that  purpose.  The 
demurrer  was  overruled,  and  the  bonding 
company  excepted.  It  file(^  a  bond,  condi- 
tioned to  pay  to  the  plaintiff  the  eventual 
condemnation  money  and  future  costs,  and 
thereby  sought  to  supersede  the  judgment 
against  it  or  suspend  the  further  progress  of 
tue  case  while  the  writ  of  error  was  pending 
in  this  court  The  judgment  of  the  court 
below  was  affirmed;  this  court  holding  that 
the  action  was  not  multifarious  for  misjoin- 
der of  parties  or  causes  of  action,  and  that 
the  plaintiff  had  a  right  to  join  the  alleged 
lienors  and  the  surety  on  the  bond  in  one  ac- 
tion, in  order  that  both  the  question  of  the 
liability  of  the  plaintiff  or  its  property  On 
account  of  the  liens  claimed,  and  the  liability 
of  the  surety  on  the  bond,  might  be  deter- 
mined at  oh<ie,  and  thus  prevent  a  multiplici- 
ty of  actions.  Massachusetts  Bonding  &  In- 
surance Go.  V.  Realty  Trust  Co.,  137  Ga.  693, 
73  S.  B.  1053.  While  the  writ  of  error  was 
pending  in  this  court,  based  on  the  overruling 
of  the  demurrer,  an  order  was  passed  refer- 
ring the  case  to  an  auditor,  to  report  on  all 
issues  of  law  and  fact,  "except  those  arising 
directly  between  petitioner  and  the  def^d- 
ant  Massachusetts  Bonding  &  Insurance  Com- 
pany (a  supersedeas  having  been  granted  to 
this  defendant),  arising  either  upon  the  orig- 
inal and  amended  petition  or  the  cross-peti- 
tions." These  cross-petitions  sought  to  ob- 
tain judgments  on  the  liens  asserted. 

In  order  for  the  plaintiff,  which  brought 
the  case  into  court,  to  obtain  a  decree 
against  the  bonding  company  as  surety  of 
the  contractor  on  account  of  the  liens  claim- 
ed, it  was  necessary  for  two  things  to  be  es- 
tablished: first,  that  there  were  such  valid 
liens  against  the  plaintiff's  property,  or  lia- 


bilities on  its  part;  and,  second,  that  the 
surety  was  liable  to  the  plaintiff  on  its  bond 
because  of  such  liabilities.  Before  the  sure- 
ty company  could  be  held  subject  to  judg- 
ment, it  had  a  right  to  be  heard  on  both 
branches  of  the  case — ^the  liability  of  the 
Realty  Trust  Company  or  Its  property,  and 
the  liability  of  the  surety  company  to  It  If 
there  were  no  valid  liens  against  the  prop- 
erty of  the  Realty  Trust  Company,  there 
could  be  no  recovery  against  the  surety  com- 
pany on  that  account  It  was  thus  vltaUy 
interested  in  the  proper  determination  of 
that  question.  Neither  of  those  questions 
could  be  determined  in  the  absence  of  the 
surety  company  and  without  an  opportunity 
on  its  part  to  be  heard,  and  yet  so  deter- 
mined as  to  affect  its  rights.  If  the  ques- 
tion of  the  validity  of  the  liens  should  be 
segregated  and  determined  only  as  between 
other  parties  to  the  case,  without  opportuni- 
ty on  its  part  to  be  heard,  the  adjudication 
would  be  binding  on  such  other  parties,  but 
not  on  it  If  such  a  segregation  were  made, 
and  then  an  effort  were  made  to  have  the 
bonding  company  declared  to  be  liable  on  ac- 
count of  such  alleged  liens,  the  whole  ques- 
tion of  their  validity  and  amount  would 
have  to  be  reconsidered  and  adjudicated  as 
between  it  and  i^e  Realty  Trust  Company, 
although  the  same  question  had  been  finally 
determined  as  between  the  Realty  Trust  Com 
pahy  and  the  claimants  of  liens.  If  a  refer- 
ence of  that  question,  as  between  the  two 
companies,  were  made  to  another  auditor, 
different  evidence  might  be  introduced  and 
different  facts  developed ;  and  the  second  au- 
ditor might  make  a  finding  directly  opposite 
to  that  which  had  already  been  made.  Thus 
we  would  have  the  anomalous  condition  of 
an  equitable  action,  based  on  the  avoidance 
of  a  multiplicity  of  suits  and  a  determination 
of  all  questions  between  the  parties  at  once, 
sustained  by  this  court  on  that  ground,  and 
immediately  split  into  fragments,  so  that  the 
same  question  would  be  tried  twice;  once  as 
between  certain  parties  to  the  case,  and  again 
as  between  one  of  those  parties  and  another. 
In  the  CivU  Code,  $  6127,  it  is  declared 
that  in  equitable  proceedings,  if  the  case 
shall  require  it,  the  judge  of  the  superior 
court  "may  refer  any  part  of  the  facts  to  an 
auditor  to  investigate  and  report  the  result 
to  the  court"  This  recognizes  the  possi- 
bility that  certain  parts  of  the  case  may  re- 
quire an  accounting,  or  for  other  reasons 
may  be  properly  referred  to  an  auditor;  but 
it  does  not  contemplate  the  s^regation  of  a 
particular  issue  in  which  all  parties  to  the 
case  have  an  interest,  and  referring  it  to  an 
auditor,  so  as  to  bind  some  of  the  parties 
and  not  others,  leaving  it  open  for  a  re- 
declsion  or  re-reference  to  another  auditor  as 
to  such  other  parties.  When  a  reference  of 
all  or  some  parts  of  an  equitable  action  is 
made  to  an  auditor,  all  parties  interested 
therein  have  a  right  to  be  heard.  The  judge 
may  divide  op  the  case  for  proper  reasons 
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as  to  the  matter  to  be  referred;  bat  be 
should  not  undertake  to  diyide  the  parties 
and  allow  some  of  them  to  be  heard,  and  ex- 
clude others,  as  to  a  matter  In  which  all 
have  an  Interest 

[6]  5.  From  what  has  been  said,  It  follows 
that  the  exception  by  the  bonding  company 
to  the  overruling  of  its  demurrer  did  not 
prevent  the  presiding  judge,  in  his  discretion, 
from  proceeding  further  in  the  case,  subject 
to  the  result  of  the  adjudication  by  this 
court  He  also  had  authority,  in  his  discre- 
tion, to  refer  to  an  auditor  the  question  of 
the  liability  of  the  Realty  Trust  Company 
and  its  property  to  the  claims  of  the  liens. 
Such  reference,  however,  was  good  as  to  all 
parties  in  the  case.  It  could  not  well  be 
both  a  valid  and  an  invalid  reference — valid 
as  to  some  parties,  and  a  nullity  as  to  other 
parties.  In  fact,  it  was  a  valid  reference  as 
to  all  parties,  including  the  bonding  (Tom- 
pany.  We  do  not  understand  that  the  excep- 
tion, in  the  order  of  reference,  of  iss.ues 
"arising  directly  between  the  petitioner  and 
the  defendant  Massachusetts  Bonding  &  In- 
surance Company,"  was  an  efTort  to  make 
a  reference  of  the  question  of  the  existence 
of  liens,  60  as  to  be  binding  as  to  some  par- 
ties and  of  no  effect  as  to  others  interested 
in  that  subject;  but  rather  that  it  sought  to 
reserve  the  direct  issue  df  liability  as  be- 
tween the  two  companies. 

The  part  of  the  case  involving  t;he  validity 
and  existence  of  liens  having  been  referred 
to  the  auditor,  and  the  bonding  company 
having  an  interest  in  the  result  of  the  de- 
termination of  th^t  question,  it  was  entitled 
to  appear  before  the  auditor  and  be  heard 
in  regard  thereto.  It  appears,  from  a  recit- 
al in  the  bill  of  exceptions  of  the  Realty 
Trust  Company,  that  'the  case  was  according- 
ly heard  by  the  auditor,  as  directed  in  said 
decretal  order,  in  which  hearing  the  Massa- 
chusetts Bonding  &  Insurance  Company  de- 
clined to  participate,  because  of  the  pend- 
ency of  its  writ  of  error  undetermined  in 
the  Supreme  Court  of  Georgia."  It  filed  no 
exceptions  to  the  order  of  reference,  and 
moved  no  revocation  thereof.  It  accordingly 
took  the  risk  of  the  procedure  before  the 
auditor,  in  its  absence.  After  the  Judgment 
of  this  court  had  been  pronounced,  determin- 
ing that  the  bonding  company  was  a  proper 
party  to  the  case,  and  before  the  auditor  had 
filed  any  report,  it  made  a  motion  to  broaden 
the  reference  to  the  auditor,  but  for  some 
reason  withdrew  it  (the  order  reciting  that 
the  company  moved  to  withdraw  the  motion 
without  prejudice).  Thus,  both  before  and 
after  this  court  had  declared,  it  to  be  a 
proper  party  to  the  case,  it  abstained  from 
taking  part  in  the  proceedings  before  the 
auditor.  A  motion  by  it  that  the  court  de- 
clare such  proceedings  and  the  report  of  the 
auditor  to  be  mere  nullities  was  properly 
overruled.  After  the  auditor  had  filed  his 
report,  the  bonding  company  made  a  motion 
that  the  case  be  re-referred;  bat  it  having 


withdrawn  its  motion  made  while  proceed- 
ings were  pending  before  the  auditor,  and 
waited  until  the  report  was  filed,  and  it  not 
appearing  that  there  was  any  such  Indefi- 
nlteness,  omissions,  errors  of  calculation, 
failure  to  report  evidence,  errors  of  law,  or 
other  proper  cause  which  required  that  the 
part  of  the  case  which  had  been  referred 
to  the  auditor  should  be  recommitted,  there 
was  no  abuse  of  discretion  in  overruling  the 
motion.  The  hearing  had  consumed  much 
time,  and  involved  the  introduction  of  much 
evidence  before  the  auditor;  and  it  cannot 
be  said  that  there  was  error  in  refusing  to 
require  the  entire  matter  to  be  recommitted 
and  reconsidered  on  the  bonding  company's 
motion  so  made. 

[6]  6.  Although  the  bonding  company  did 
not  take  part  in  the  proceeding  before  the 
auditor,  yet  as  this  court  has  heretofore 
held  that  it  was  a  proper  party,  largely  be- 
cause of  its  interest  in  the  questions  which 
were  so  referred,  and  as  we  have  held  that 
the  report  on  those  questions  cannot  be 
treated  as  a  conclusive  adjudication  against 
the  Realty  Trust  Company,  and  no  adjudica- 
tion at  all  as  to  the  bonding  company,  the 
latter  company  was  entitled  to  be  heard  on 
the  correctness  of  the  auditor's  report  and, 
for  that  purpose,  to  file  exceptions  in  the 
manner  prescribed  by  law.  It  filed  excep- 
tions both  of  law  and  fact;  but  they  were 
stricken  by  the  presiding  Judge  on  motion, 
not  because  the  Judge  thought  them  to  do 
without  merit  but  because  he  thought  that 
the  company  had  no  right  to  file  and  urge 
them.  Although  a  party  may  not  appear  at 
the  trial  afid  defend  a  case  brought  against 
him,  it  has  been  held  that  he  may  neverthe- 
less attack  the  Judgment  entered  as  being 
Ulegal.  WUllams  v.  Mercer,  137  Ga.  39,  72 
S.  E.  341.  In  the  present  instance,  although 
the  bonding  company  did  not  appear  before 
the  auditor,  and  therefore  could  not  except 
to  rulings  in  regard  to  the  admission  or  re- 
jection of  evidence,  which  rulings  were  not 
made  on  offers  to  introduce  evidence  or  on 
objections  to  evidence,  or  like  rulings  (Cot- 
ton States  Life  Ins.  Co.  v.  Edwards,  74  Ga. 
225),  nevertheless  it  had  the  right  to  at- 
tack the  general  report  on  the  ground  that 
errors  of  law  or  errors  of  fact  in  his  find- 
ings, injurious  to  it,  appeared  from  the  rec- 
ord and  evidence  filed  with  the  report  Ac- 
cordingly we  hold  that  it  was  error  to  strike 
the  exceptions  of  the  bonding  company  as 
a  whole,  without  considering  them  on  their 
merits.  The  decree  rendered  must  be  re- 
versed, the  order  striking  the  exceptions  of 
the  bonding  company  be  set  aside,  and  those 
exceptions  be  considered  and  determined  by 
the  presiding  judge  before  entering  such  de- 
cree. 

[7]  7.  Upon  the  consent  of  counsel  for 
various  parties  in  the  case^  the  court  fixed 
the  auditor's  f^  at  $2,600,  and  ordered  that 
"the  taxation  of  said  fee  as  costs  in  this 
case,  as  between  the  parties  hereto,  is  hereby 
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leseryed  for  future  conslderatioxi  by  the 
court"  The  order  recited  that  it  appeared, 
from  the  stipulation  thereto  attached,  that 
all  the  parties  in  Interest  had  consented  and 
agreed  upon  the  amount  named  as  a  fair 
and  reasonable  fee  to  be  paid  to  the  auditor 
for  bis  services.  It  appears,  however,  from 
the  face  of  the  stipulation,  and  also  from  a 
redtal  in  the  bill  of  exceptions,  that  the 
Massachusetts  Bonding  &  Insurance  Compa- 
ny did  not  consent  to  the  order,  and  that 
company  excepted  to  its  grant  on  the  ground 
that  it  fixed  the  auditor's  fees  at  a  sum  in 
excess  of  that  provided  by  the  statute.  By 
tbe  Civil  Code,  i  6148,  it  is  declared  that  the 
fees  of  an  auditor  shall  not  exceed  $1,000. 
The  excepting  party  did  not  consent  to  the 
larger  amount,  and  he  could  not  be  bound 
by  the  consent  of  others.  If,  by  the  provi- 
non  in  the  order  that  the  taxation  of  the 
fee  as  costs,  "as  between  the  parties  here- 
to," was  reserved  for  future  consideration,  it 
was  intended  to  declare  that  the  bonding 
company  should  not  be  liable  for  any  part 
cf  such  fee,  then  that  company  would  not 
be  Interested  in  the  question  of  its  taxation 
among  other  parties;  and,  if  there  were  any 
error,  it  would  not  be  injurious  to  that  com- 
pany; or  if  it  was  intended  by  the  expres- 
sion quoted  that  the  bonding  company  should 
be  in  no  way  bound  by  that  order  or  affected 
by  it,  but  only  the  consenting  parties  should 
be  bound,  that  company  would  not  be  hurt. 
Apparently  the  intention  of  the  presiding 
Judge  in  granting  the  order  was  not  to  af- 
fect the  rights  or  interests  of  that  company; 
but,  that  such  Intent  may  be  made  certain, 
direction  is  given  that  the  order  of  June 
28,  1912,  fixing  the  auditor's  fee,  be  so 
amended  as  to  declare  that  it  in  no  way  ad- 
judicates or  affects  any  right  of  the  bonding 
company  as  to  the  amount  of  the  auditor's 
fee  or  the  method  of  its  taxation,  but  that 
the  status  of  such  company,  in  that  respect, 
shall  remain  as  if  no  such  order  had  been 
passed. 

[t]  a  The  case  of  Realty  Trust  Company 
v.  Clayton  et  al.  is  so  interwoven  with  that 
which  we  have  just  been  considering  that  it 
is  impracticable  to  deal  with  them  as  if  they 
were  entirely  disconnected  and  independent 
litigations.  The  same  auditor's  report  af- 
fects both  companies  in  regard  to  the  same 
questions.  Each  of  these  parties  filed  excep- 
tions to  the  report  The  case  was  not  ripe 
for  final  decree  until  those  exceptions  had 
been  properly  disposed  of.  To  adjudicate  the 
merits  of  the  exceptions  filed  by  the  Realty 
Trust  Company  alone,  with  a  possible  affirm- 
ance of  the  final  decree,  and  yet  set  aside  the 
same  decree  at  the  instance  of  the  bonding 
company,  because  its  exceptions  were  dis- 
missed without  consideration  of  them,  might 
operate  to  perpetuate  the  very  error  iu  prac- 
tice which  has  crept  into  the  case,  and  which 
we  have  already  discussed.  Section  5147  of 
the  Civil  Code  declares  that,  "if  exceptions 
are  filed,  after  the  same  have  been  consider- 


ed and  passed  upon  by  the  court  or  Jury,  or 
both,  as  the  case  may  be,  the  court  shall  or- 
der a  verdict  or  a  decree  in  accordance  with 
the  report,  and  the  changes  made  by  the 
court  or  Jury,  unless  the  same  shall  require 
a  recommitment."  It  will  be  readily  per- 
ceived that  it  would  not  be  sound  practice  or 
conduce  to  just  results  to  hold  that  the  case 
was  not  ripe  for  a  final  decree  until  the  ex- 
ceptions of  the  bonding  company  had  been 
passed  upon,  with  the  possibility  of  a  change 
in  the  report  on  account  of  them,  and  yet 
possibly  to  affirm  the  same  decree,  involv- 
ing substantially  the  same  questions,  at  least 
in  part,  under  the  bill  of  exceptions  filed  by 
the  Realty  Trust  Company.  The  last-named 
company  made  common  cause  with  the  bond- 
ing company  in  objecting  to  entering  a  de- 
cree, without  determining  the  merits  of  the 
bonding  company's  exceptions,  and  assigned 
error  on  the  proceeding  to  enter  a  decree 
against  the  Realty  Trust  Company  alone, 
after  striking  the  bonding  company's  excep- 
tions to  the  auditor's  report 

We  think  the  proper  direction  to  give  to 
this  case  is  to  exercise  the  power  declared  by 
the  Civil  Code,  {  6205.  Accordingly,  without 
discussing  the  merits  of  the  exceptions  ffied 
by  the  Realty  Trust  Company,  we  reverse  the 
decree  entered,  on  the  ground  that  it  was 
erroneously  made  without  passing  upon  the 
exceptions  of  the  bonding  company,  and  after 
passing  upon  the  exceptions  of  the  Realty 
Trust  Company  alone,  and  direct  that  the 
order  overruling  the  exceptions  of  the  Realty 
Trust  Company  be  set  aside,  and  that  the 
case  be  again  heard  upon  the  exceptions  of 
both  companies,  and  proceedings  be  had  in 
accordance  with  the  statute.  In  this  man- 
ner, the  substantial  Justice  of  the  case  can  be 
reached,  and  not  lost  in  a  complexity  of  tech- 
nical rules  of  procedure. 

Judgment  reversed  in  both  cases,  with  di- 
rection. All  the  Justices  concur,  except  AT- 
KINSON and  HILL,  J  J.,  disqualified 

On  Motion  to  Rehear. 

It  is  contended  that  this  court  misconstru- 
ed the  order  of  reference  to  the  auditor.  The 
argument  Is  made  that  the  existence  of  the 
liens  upon  the  property  of  the  Realty  Trust 
Company,  claimed  by  various  lienors,  was  an 
issue  in  which  the  bonding  company  was  In- 
terested, and  therefore  fell  within  the  de- 
scription in  the  excepting  clause  of  the  order 
of  reference  of  "issues  arising  directly  be- 
tween the  petitioner**  (the  first-named  com- 
pany) and  the  bonding  company ;  that  unless 
some  other  issue  "could  be  found  or  made, 
the  order  of  reference  was  a  nullity,  because 
the  excepting  clause  had  cut  off  all  the  pre- 
ceding clause  had  put  in."  We  had  before 
us  two  possible  constructions  of  the  order, 
by  one  of  which  the  presiding  Judge  referred 
something  to  the  auditor  (not  merely  a  pos- 
sible issue  "which  could  be  found  or  made,*' 
in  the  language  of  the  motion  for  a  rehear* 
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ing),  and  the  auditor  legitimately  passed  on 
something;  and  by  the  other  of  which  the 
Judge  referred  something  in  one  sentence  and 
destroyed  the  reference  in  the  next,  and  as 
a  result  the  entire  proceeding  before  the  audi- 
tor was  a  mere  nullity.  We  chose  the 
former  construction,  thinking  it  proper  not 
to  give  to  an  order  of  a  court  a  conflicting 
and  self-destructlye  meaning,  unless  such 
was  clearly  its  Import ;  especially  as  the  sub- 
sequent ruling,  In  refusing  to  declare  the  re- 
port a  nullity,  was  not  consistent  with  that 
view  on  the  part  of  the  court. 

It  is  further  urged  that  this  court  erred  In 
saying,  in  effect,  that  the  bonding  company 
had  an  opportunity  to  be  heard  before  the 
auditor,  and  declined  to  do  so.  The  two 
cases  arising  under  the  bill  of  exceptions  of 
the  Realty  Trust  Company  and  that  of  the 
bonding  company  were  argued  and  decided 
together  in  this  court  In  the  former  bill  of 
exceptions,  it  was  recited  that  "the  case  was 
heard  by  the  auditor  as  directed  in  said 
decretal  order,  in  which  hearing  the  Massa- 
chusetts Bonding  &  Insurance  Company  de- 
clined to  participate,  because  of  the  pendency 
of  its  writ  of  error  undetermined  in  the 
Supreme  Court"  This  was  duly  certified. 
We  did  not  understand  that  the  statement 
that  the  company  "declined  to  participate" 
meant  that  it  had  no  opportunity  to  do  so. 
Nothing  has  been  brought  to  our  attention  In- 
dicating any  effort  or  offer  by  that  company 
to  appear  before  the  auditor,  or  any  refusal 
to  allow  it  to  do  so. 

It  was  urged  that  it  appeared  from  the  re- 
citals in  its  bin  of  exceptions  that  the  bond- 
ing company's  exceptions  to  the  auditor's 
report  were  stricken  on  motion  of  counsel 
for  the  lienors  on  the  ground  that  the  bond- 
ing company  was  not  a  party  at  interest  to 
the  auditor's  report,  and  that  such  motion 
was  sustained  by  the  court  It  was  argued 
from  this  that  a  practical  construction  was 
given  to  the  order  of  reference;  and  It  was 
further  urged  that  the  parties,  especially  the 
Realty  Trust  Company,  estopped  themselves 
from  claiming  that  the  bonding  company 
was  a  party  to  the  proceeding  before  the  au- 
ditor, or  that  the  issue  as  to  the  liens  could 
not  be  referred  without  affecting  that  com- 
pany. Though  stated  to  be  subject  to  the 
previous  motions  made  by  It,  the  bonding 
company  excepted  to  the  striking  of  its  ex- 
ceptions to  the  auditor's  report,  and  assign- 
ed that  ruling  as  error;  and  this  court  has 
sustained  the  exception,  holding  the  ruling 
to  be  error,  and  has  given  direction  that 
these  exceptions  to  the  auditor's  report 
should  be  allowed  to  stand  of  file  and  be 
heard.  Again,  all  of  the  parties,  except  the 
bonding  company,  agreed  that  the  auditor 
should  be  paid  for  his  services  a  fee  larger 
than  that  named  in  the  statute;  and  the 
court  passed  an  order  allowing  such  fee,  re- 
citing that  all  the  parties  at  interest  had 
agreed  to  such  order.    The  bonding  company 


excepted  and  assigned  error  on  this  order, 
asserting  that  It  had  not  agreed  thereto ;  and 
this  court,  under  such  assignment  of  error, 
directed  a  modification  of  the  order.  If  the 
bonding  company  was  a  party  Interested  in 
that  part  of  the  case,  it  had  a  right  to  ex- 
cept to  this  order,  and  to  the  order  striking 
its  exceptions.  If  it  was  not,  why  should  it 
do  so?  Still  further,  the  final  decree  adju- 
dicated in  favor  of  the  liens  claimed  by  the 
lienors,  but  contained  a  recital  somewhat 
similar  to  that  in  the  order  of  reference, 
and  stated  that  the  case  was  kept  open  for 
such  further  orders  or  decrees  as  might  be 
needful  and  proper  to  dispose  of  the  issues 
between  the  Realty  Trust  Company  and  the 
bonding  company.  The  bonding  company  ex- 
cepted. If  it  was  in  no  way  affected  by  the 
decree,  why  except  to  it?  If  it  was  affected 
by  the  decree,  it  must  have  been  because  it 
was  a  party  to  the  case,  and  was  affected  by 
the  auditor's  report,  though  such  report  and 
decree  did  not  adjudicate  the  issue  of  the 
liability  of  the  bonding  company  to  the  Real- 
ty Trust  Company  "arising  directly"  be- 
tween those  companies. 

A  motion  was  made  in  this  court  to  dis- 
miss the  writ  of  error  on  the  exceptions  of 
the  bonding  company ;  one  ground  being  that 
there  was  no  final  judgment  or  disposition 
of  the  case  In  the  court  below  as  against  the 
plaintiff  in  error.  This  motion  was  resisted 
and  was  overruled  by  this  court  And  yet, 
if  the  reference,  the  report,  and  the  decree 
did  not  affect  the  plaintiff  in  error  in  any 
way,  it  would  seem  that  it  could  not  except 
The  fact  is  that  the  bonding  company  was 
essentially  interested  in  the  question  of  the 
existence  of  liens  on  the  property  of  the 
Realty  Trust  Company  that  was  determined 
in  a  case  to  which  the  bonding  company  was 
a  party.  Had  the  auditor  refused  to  permit 
it  to  appear  and  be  heard  on  that  question, 
it  would  have  had  cause  for  complaint,  but 
not  because  It  "declined  to  participate,"  or 
simply  "did  not  participate,"  in  the  language 
of  the  motion  for  a  rehearing. 

Of  course,  it  is  possible  that  we  may  not 
have  placed  the  proper  construction  upon  the 
order  of  reference.  We  cannot  look  into  the 
mental  intentions  of  counsel  or  the  court, 
except  as  exhibited  by  what  was  done.  But, 
if  the  contention  set  up  in  the  arguments  for 
the  bonding  company  and  in  the  motion  for 
a  rehearing  were  sustained,  the  net  result  of 
what  has  been  done  would  apparently  be 
something  like  this:  An  equitable  petition 
was  filed,  making  the  bonding  company  a 
party.  That  company  demurred,  and  sought 
to  be  dismissed  from  the  casa  This  was  de- 
nied, and  it  excepted.  While  exception  to 
this  ruling  was  pending,  parties  and  the 
court  dismembered  the  case  and  destroyed 
the  nexus  on  which  depended  the  overruling 
of  the  demurrer  and  the  subsequent  decision 
of  this  court   or  else  the  presiding  judge 
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passed  an  order  which  purported  in  one  sen- 
tence to  refer  some  substantial  part  of  the 
case  to  an  auditor,  and  in  the  next  practi- 
cally nullified  it  And,  in  spite  of  former 
rulings,  the  bonding  company  must  now  be 
dismissed  from  the  case,  or  the  reference 
and  all  that  was  done  under  it  must  be  de- 
clared to  have  amounted  to  nothing.  We  do 
not  think  that  a  construction  should  be 
made,  unless  necessary,  which  would  result 
in  so  elaborate  a  nullity. 
Motion  denied. 


(139  Ga.  249) 

CITY  OF   COCHRAN   et   aL  r.   LANFAIR. 
(Supreme  Court  of  Georgia.    Jan.  16,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Statutes  (§  7fe*)— Gbnebal  anu  Special 
Laws— Taxation. 

The  act  of  February  28,  1874  (Acts  1874, 
p.  109),  which  declared  that  the  ad  valorem 
tax  to  be  levied  and  collected  by  municipalities 
for  ordinary  current  expenses  should  not  ex- 
ceed one-half  of  1  per  cent,  upon  the  value 
of  property  (except  as  therein  provided),  by 
express  terms  excluded  the  city  of  Savannah 
from  its  operation,  and  was  not  territorially 
general  in  its  operation.  Accordingly  the  Leg- 
islature were  not  prevented,  by  the  clause  of 
the  Constitution  of  1877  touching  general  and 
special  laws,  from  excepting  other  municipal- 
ities, and  allowing  them,  by  charter  provi- 
sions, to  levy  a  different  rate. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {{  77%-78%;   Dec.  Dig.  §  76.*] 

2.  Statutes  (S  167*)— Genebal  and  Special 
La  ws— Taxation  . 

The  omission  from  the  Code  of  1895  and 
that  of  1910  of  the  provision  of  the  act  of 
1874  (Acts  1874,  p.  109),  declaring  that  it 
should  not  apply  to  the  city  of  Savannah,  and 
the  adoption  of  each  of  those  Codes,  when  con- 
aidored  in  the  light  of  the  general  duty  of  the 
codifiers,  the  origin  of  the  section  so  codified, 
and  the  legislative  intent  as  evidenced  by  the 
oniform  practice  of  that  department  of  the 
government,  wiU  not  be  held  to  have  changed 
the  entire  nature  of  the  law  as  enacted,  to 
have  repealed  all  provisions  on  that  subject 
contained  in  the  municipal  charters  granted  by 
the  Legislature  between  1874  and  1805,  and 
also  prior  to  1910,  and  to  have  rendered  un- 
constitutional all  such  provisions  in  charters 
granted  since  1885. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  If  242,  243;    Dec  Dig.  i  167.*] 

S.  MUNIGIPAI«   COBPORATIONS    (§    980*)— TAX- 
ATION—SaLE  OF  PbOPEBTY  FOB  TaXES. 

The  charter  of  the  city  of  Cochran  pro- 
vides that,  where  an  execution  for  municipal 
taxes  is  levied  on  real  estate,  it  shall  be  sold 
either  by  the  marshal  or  the  sheriff  in  front 
of  the  door  of  the  county  courthouse,  after 
being  advertised  as  provided  for  sheriff's  sales. 
No  attack  was  made  on  the  validity  of  this 
provision.  Therefore  such  a  sale  will  not  be 
enjoined  on  the  ground  that  the  marshal  had 
no  authority  to  make  it,  and  it  was  advertised 
in  a  newspaper  published  at  the  county  seat. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
CorporaHons,  Cent.  Dig.  i|  2124-2133;  Dec. 
Dig.  i  980.*] 

1  MuNiciPAi.  Cobpobations  (S  980*)— Sale 
OF  Land  fob  Taxes— Injunction. 

It  was  alleged  that  the  levy  of  the  execu- 
tion was  excessive,  that  the  total  tax  amount- 


ed to  $38.57  (the  execution  being  personal  and 
not  for  the  tax  due  on  the  lot  alone),  and  that 
the  property  levied  on  was  worth  $500,  was 
near  the  center  of  the  city,  and  was  readily 
capable  of  being  subdivided  and  sold  in  lots, 
instead  of  being  sold  as  a  whole.  The  alle- 
gations of  the  petition  were  admitted.  The 
presiding  judge,  to  whom  the  case  was  sub- 
mitted without  a  jury,  granted  an  injunction. 
It  is  affirmed  on  tMs  ground  alone. 

(a)  Direction  is  given  that  the  judgment  be 
amended  so  as  to  show  that  it  rests  solely 
on  the  ground  of  the  excessiveness  of  the  levy, 
and  to  fimit  the  injunction  to  selling  under  such 
levy. 

[Ed.  Note.— For  otl^er  cases,  see  Municipal 
Corporations,  Cent,  Dig.  {§  2124-2183;  Dec 
Dig.  I  980.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  Mrs.  J.  J.  Lanfair  against  the 
City  of  Cochran  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed, with  direction. 

Mra.  J.  J.  Lanfair  filed  her  petition  against 
the  city  of  Cochran  and  its  marshal,  alleg- 
ing in  substance  as  follows:  The  city  of 
Cochran  issued  a  fl.  fa.  for  municipal  taxes 
for  the  year  1911,  Including  therein  $17.91 
tax  for  general  municipal  expenses,  $11.02 
school  tax,  and  $9.64  bond  tax.  The  marshal 
has  levied  the  execution  on  certain  described 
land,  and  has  advertised  the  property  for 
sale  before  the  door  of  the  county  courthouse 
in  XiawkinsviUe.  Unless  enjoined,  he  will 
sell  it  for  the  taxes  thus  assessed  against  the 
plaintiff,  with  interest  thereon.  The  execu- 
tion is  proceeding  illegally,  and  the  sale  will 
be  void,  for  the  following  reasons:  (1)  *'Said 
levy  is  excessive,  and  petitioner  alleges  that 
the  value  of  the  real  estate  described  is  far 
in  excess  of  the  amount  of  the  fi.  fa.,  said 
property  being  worth  the  sum  of  $500,  and 
it  is  easily  divisible,  and  capable  of  being 
sold  in  small  tracts,  suitable  for  building 
lots.  It  is  shown  that  said  proi)erty  is  lo- 
cated within  one-fourth  mile  from  the  center 
of  said  corporation  limits,  and  is  of  large 
value  for  building  purposes."  (2)  The  execu- 
tion is  illegal  and  procee^ng  illegally,  be- 
cause the  tax  levy  on  which  it  is  based  is 
illegal.  Sudi  levy  includes  a  tax  of  6^  mills 
for  the  purpose  of  meeting  the  general  ex- 
penses of  the  city;  that  is,  for  current,  or 
ordinary,  expenses.  In  addition  thereto  the 
dty  has  levied  for  the  year  1911  a  tax  of 
four  mills  for  the  purpose  of  meeting  the  ex- 
penses of  a  free  public  school  system,  and  also 
an  additional  tax  of  2^  mills  for  the  pur- 
pose of  creating  a  sinking  fund  for  the  pay- 
ment of  the  principal  and  interest  of  its 
bonded  Indebtedness;  the  two  latter  items 
of  taxation  being  for  purposes  known  as  ex- 
traordinary. The  city  is  attempting  to  col- 
lect taxes  of  $6.50  on  the  $1,000  of  assessed 
valuation  of  property  for  current  and  ordi- 
nary expenses  of  the  municipality,  and  also 
an  additional  sum  of  $6.50  on  the  $1,000  of 
property  valuation  for  exx)enses  other  than 
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the  current  or  ordinary  expenses,  and  known 
as  extraordinary  expenses.  This  Is  In  viola- 
tion of  the  laws  of  the  state,  and  especially 
of  paragraphs  2  and  8  of  section  865  of  the 
Civil  Code,  In  that  the  levy  and  assessments 
of  the  tax  for  extraordinary  expense  was  not 
separately  made  and  collected,  and  said  fi. 
fa.  is  proceeding  for  the  collection  of  the  en- 
tire tax  of  said  municipality,  as  well  for  ex- 
traordinary as  ordinary  expenses.  (3)  Plain- 
tiff aUeges  that  the  marshal  of  the  city  of 
Cochran  is  not  authorized  to  sell  the  prop- 
erty before  the  courthouse  door  In  the  city 
of  Hawlilnsville,  and  by  virtue  of  his  office 
has  no  authority  beyond  the  limits  of  the 
city  of  Cochran,  and  the  contemplated  sale 
would  be  Illegal  and  void.  (4)  The  adver- 
tisement of  the  sale  Is  being  published  in  a 
newspaper  published  In  the  city  of  Hawklns- 
vllle.  And,  If  the  marshal  had  the  authority 
to  make  the  sale  of  the  property,  the  ad- 
vertisement Is  proceeding  irregularly,  and 
the  sale  thereunder  would  be  void.  It  would 
cast  a  doud  upon  the  title  of  the  plaintiff, 
and  would  Involve  the  title  In  litigation, 
and  give  rise  to  a  multiplicity  of  suits,  and 
cause  irreparable  damage.  It  was  prayed 
that  the  dty  of  Cochran  and  Its  marshal  be 
permanently  enjoined  from  selling  the  prop- 
erty by  virtue  of  the  tax  levy  and  the  execa- 
tion  based  thereon. 

The  defendents  demurred  to  the  petition 
generally,  and  also  specially  demurred  to  the 
allegations  in  regard  to  the  amount  of  the 
assessment  for  ordinary  and  extraordinary 
expenses,  and  those  setting  up  that  the  levy 
and  assessment  of  the  tax  for  each  extraor- 
dinary exi>ense  was  not  separately  made  and 
collected.  The  demurrer  was  overruled,  ex- 
cept as  to  the  allegations  touching  the  want 
of  separation  In  the  levy.  As  to  these  it  was 
sustained. 

When  the  case  came  on  for  trial,  a  judg- 
ment was  entered  which  recited  that,  the  al- 
legations in  the  petition  ''having  been  admit- 
ted by  defendants,"  a  permanent  Injunction 
was  granted.    The  defendants  excepted. 

H.  F.  Lawson,  of  HawkinsvUle,  for  plain- 
tiffs In  error.  H.  E.  Coates  and  L.  A.  Whip- 
ple, both  of  Hawklnsville,  for  defendant  in 
error, 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1,  2]  1,2.  The  leading  question  pre- 
sented in  this  case  is  of  far-reaching  Import- 
ance to  the  municipalities  of  the  state,  and 
of  no  little  difficulty  of  solution.  On  Feb- 
ruary 28,  1874,  an  act  of  the  Legislature  was 
approved  (Acts  1874,  p.  109),  having  the  fol- 
lowing caption:  "An  act  to  limit  and  reg- 
ulate the  assessment  and  collection  of  taxes 
by  municipal  authorities  in  this  state,  ex- 
cept so  far  as  relates  to  the  dty  of  Savan- 
nah." The  first  section  declared  that  it 
should  be  unlawful  for  the  authorities  of 
any  munidpal  corporation  to  levy  or  collect 
for  its  ordinary  current  expenses,  except  as 


therein  otherwise  provided,  any  ad  valorem 
tax  upon  the  property  within  said  corpora- 
tion, except  one-half  of  1  per  cent  upon  the 
value  of  such  property,  "any  law  of  this 
state,  or  charter  of  said  corporation,  to  the 
contrary  notwithstanding."  The  second  sec- 
tion defined  ordinary  and  extraordinary  ex- 
penses, and  made  provision  for  the  separate 
levy  and  assessment  of  taxes  In  addition  to 
one-half  of  1  per  cent,  and  for  the  keeping 
of  separate  accounts.  Section  3  declared 
that  it  should  be  malpractice  in  office  on  the 
part  of  any  officer  to  apply  any  fund  collect- 
ed for  any  one  of  the  extraordinary  expens- 
es to  any  other  ordinary  or  extraordinary 
expense.  Section  4  made  provision  in  regard 
to  the  raising  of  an  additional  tax  when  au- 
thorized by  a  vote  of  the  people.  Section  5 
declared  that  nothing  in  the  act  contained 
should  Interfere  with  the  collection  of  any 
ad  valorem  tax  which  had  already  been 
levied  and  assessed  by  the  municipal  author- 
ities of  any  dty  or  town  for  the  current 
year  1874.  Section  6  was  as  follows:  "Be 
it  further  enacted,  that  the  provisions  oD 
this  act  shall  not  In  any  manner  apply  to 
the  city  of  Savannah."  This  act  was  incor- 
porated in  the  Code  of  1882  in  sections  1672 
(a)  et  seq.  The  provision  that  the  law 
should  not  apply  to  the  dty  of  Savannah 
appears  in  section  1672  (e).  That  Code  was 
not  formally  adopted.  In  the  Code  of  1895 
the  provisions  of  the  act  of  1874  were  codi- 
fied In  sections  719  to  722  of  the  Political 
Code.  These  sections  included  sections  1672 
(a)  to  1672  (d)  of  the  Code  of  1882.  In  some 
manner  the  section  of  the  act  which  appear- 
ed in  the  Code  of  1882  as  section  1672  (e)» 
and  which  declared  that  the  provisions  of 
the  act  should  not  apply  to  the  dty  of  Sa- 
vannah, was  omitted  from  the  Code  of  1895. 
That  Code  was  adopted  and  made  of  force 
as  the  Code  of  Georgia  (Ads  1895,  p.  98). 
Again,  in  the  Code  of  19iO  the  provisions  of 
the  act  of  1874  appear  codified  as  in  the 
Code  of  1895,  omitting  the  declaration  In 
regard  to  Savannah.  Civil  Code,  {§  864-867. 
This  Code  was  also  adopted  (Acts  1910,  pw 
48). 

As  the  ad  of  1874  was  passed  by  the  Leg- 
islature, it  was  not  one  territorially  generaL 
By  excepting  the  dty  of  Savannah,  it  did 
not  have  uniform  operation  throughout  the 
state ;  and  the  clause  of  the  Constitution  of 
1877  which  declares  that  no  special  law 
shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  g^ieral 
law  (Civil  Code  of  1910,  §  6391)  did  not  pre- 
vent the  Legislature  from  authorizing  other 
municipal  corporations,  by  charters  granted 
to  them  or  amendments  to  their  charters,  to 
levy  taxes  at  a  different  rate  from  that  fixed 
in  the  act  mentioned.  Lorentz  &  Rittler  v. 
Alexander,  87  Ga.  444,  13  S.  E.  632.  If  the 
omission  from  the  Code  of  1895  and  that  of 
1910  of  the  declaration  that  the  dty  of  Sa- 
vannah should  not  be  affected  by  the  act^ 
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and  the  adoption  of  each  of  these  Codes  by 
the  Legislatnre,  operated  as  a  repeal  of  that 
provision,  and  changed  what  was  previously 
not  a  general  law  Into  one  which  was  gener- 
al with  uniform  operation  throughout  the 
state,  in  spite  of  charter  provisions,  then  the 
result  would  be  that  the  provision  of  every 
munldpal  charter  in  the  state  which  author- 
ized a  rate  of  taxation  difTerent  from  that 
mentioned  in  the  law  as  thus  codified  would 
be  repealed ;  and,  a  general  law  on  the  sub- 
ject having  been  enacted,  any  later  special 
law  differing  therefrom  would  be  void.  The 
elfect  of  codification  and  the  adoption  of  the 
Code  upon  laws  already  existing,  in  amend- 
ing or  repealing  them,  has  been  considered  a 
number  of  times  by  this  court  What  has 
been  said  in  discussing  cases  does  not  appear 
entirely  harmonious.  In  some  instances  it 
has  been  held  that  an  omission  from  a  sec- 
tion of  the  Ck)de  of  words  or  clauses  contain- 
ed in  a  preceding  act  of  the  Legislature  in- 
dicated an  intention  to  change  the  prior  law, 
or  an  actual  change  inconsistent  therewith, 
and  that  the  adoption  of  the  Ck)de  contain- 
ing snch  a  change  worked  an  alteration  in 
the  law.  By  the  act  of  1859  (Acts  1859,  p. 
48)  it  was  dedared:  "No  suit  against  a 
railroad  company  in  this  state  shall  here- 
after be  dismissed  for  want  of  jurisdiction 
in  the  court  in  the  county  in  which  said  suit 
may  be  pending,  or  hereafter  brought;  pro- 
vided the  road  of  such  company  is  located 
in,  or  shall  run  through,  the  county  in  which 
sndi  suit  is  or  may  be  pending;  provided 
fbrther,  the  cause  of  action  arose,  or  the 
contract  was  made,  or  to  be  performed  in 
the  coonty  where  the  suit  was  instituted.'* 
Section  3313  Of  the  Code  of  1863  (which  was 
also  adopted  by  the  Legislature)  declared 
the  general  rule  as  to  the  venue  to  be  that 
"all  dvil  cases  in  law  (except  as  hereinafter 
provided)  shall  be  tried  in  the  county  where- 
in the  defendant  resides."  Section  3317  of 
that  Code,  which  dealt  with  the  jurisdiction 
of  suits  against  railroad  companies,  stated 
that  they  were,  ''liable  to  be  sued  in  any 
county  in  which  the  cause  of  action  originat- 
ed, by  any  one  whose  person  or  property  had 
been  injured  by  such  railroadi  company, 
their  officers,  agents,  or  employ^  in  or  by 
the  running  of  the  cars  or  engines,  for  the 
purpose  of  recovering  damages  for  such  in- 
jury; and  also  on  all  contracts  to  be  per- 
fonned  in  the  county  where  suit  is  brought'* 
In  Georgia  Railroad  St  Banking  Ca  v.  Kirk- 
patrick,  35  Ga.  144,  it  was  held  that  the  act 
of  1850,  except  so  fair  as  incorporated  in  the 
Oode,  was  repealed,  and  that  an  action  for 
trespass  upon  land  could  not  be  brought 
against  a  railroad  company  except  in  the 
county  where  the  principal  office  of  the  com- 
pany was  located.  It  may  be  worthy  of  note 
that  the  commissioners  who  prepared  the 
original  Ck)de  had  a  somewhat  wide  field  to 
cover.  They  had  no  prior  C!ode  to  take  as 
a  basis  from  which  to  start,  and  which  they 
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could  add  to  or  subtract  from,  as  might  be 
necessary.  They  had  before  them  the  whole 
common  law,  the  Constitution,  the  statutes 
of  this  state,  and  those  of  England  of  force 
here,  and  the  decisions  of  the  Supreme 
Court  Their  work,  when  completed,  and 
adopted  by  the  Legislature,  was  given  much 
weight,  even  where  there  might  be  a  differ- 
ence of  opinion  as  to  the  reason  for  the 
omission  of  certain  matters.  In  the  fourth 
section  of  the  act  of  1856  (Acts  1855-56,  p. 
15S),  it  was  declared  that  for  the  negligent 
killing  of  a  person  by  a  railroad  company, 
when  there  was  no  widow,  child,  or  children, 
the  right  of  action  was  vested  in  the  legal 
representative  of  the  decedent  As  codified 
in  the  original  Code  (Code  1861,  section 
2913),  it  was  declared  that :  "A  widow,  or  if 
no  widow  a  child  or  children,  may  recover 
for  the  homicide  of  the  husband  or  parent" 
The  words,  *lf  no  child  or  children,  it  shall 
vest  in  his  legal  representatives,"  were  omit- 
ted. In  Miller  v.  Southwestern  B.  Co.,  55 
Ga.  143,  it  was  held  by  two  judges  that  this 
operated  to  limit  the  right  to  recover  for  the 
homicide  of  another  to  the  widow  or  child  of 
the  deceased.  By  the  act  of  1854  (Acts  1854, 
p.  26)  it  was  declared  what  officials  might 
attest  a  deed  for  the  purpose  of  record.  One 
of  these  was  a  derk  of  the  inferior  court 
The  Code,  as  adopted,  omitted  that  official 
from  among  those  whose  attestation  would 
suffice  to  author  lee  record.  It  was  held  that 
the  difference  between  the  Code  and  the  act 
was  not  attributable  to  oversight  or  mistake^ 
but  to  an  obvious  purpose  to  change  a  prior 
law;  the  whole  subject  being  deliberately 
considered  and  dealt  with  by  the  codifiers, 
and  that  the  Code  would  control.  Kennedy 
V.  McCardel,  88  Ga.  454,  14  S.  B.  710. 

In  Central  of  G^rgla  R  Co.  v.  State,  104 
Ga.  831,  31  8.  B.  531,  42  L.  R.  A.  518,  the 
constitutional  power  of  the  Legislature  to 
adopt  and  put  in  force  a  Code  as  a  whole 
was  npheld.  It  was  also  held  that,  though 
an  act  might  have  been  originally  unconstitu- 
tional on  account  of  containing  matter  dif- 
ferent from  what  was  expressed  in  its  title, 
if  otherwise  constitutional,  it  became  a  valid 
law  by  its  incorporation  in  the  Oode  and  the 
adoption  thereof.  Mr.  Justice  Lewis  dis- 
cussed at  some  length  the  subject  of  codifica- 
tion and  the  adoption  of  the  Code  by  act  of 
the  Legislature.  In  doing  so,  it  was  said  that 
the  intention  of  the  act  adopting  the  Code  of 
1895  and  making  it  of  force  as  the  Code  of 
Georgia  was  to  enact  into  one  statute  all 
the  provisions  embraced  therein;  and  also 
that  the  effect  of  that  act  was  to  make  a 
part  of  the  law  of  the  state  all  new  matter 
embodied  in  the  Code  which  could  constitu- 
tionally be  enacted  by  the  Legislature.  What 
was  said  in  the  discussion  of  that  case,  as 
in  others,  must  be  understood  in  connection 
with  the  facts  of  the  case  and  the  points  un- 
der consideration.  In  Barnes  v.  Oirter,  120 
Ga.  895,  48  a  B.  887,  the  court  had  before 
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it  this  somewhat  singular  situation.  By  an 
act  passed  in  1881  (Acts  1880-81,  p.  46),  it 
was  made  the  duty  of  the  receiver  of  tax  re- 
turns to  issue  executions  against  unretumed 
wild  lands.  This  appears  In  the  Code  of 
1882  as  section  874  (b).  In  1882  (Acts  1882- 
83,  p.  47)  an  act  was  passed  amending  the 
former  act  by  striking  therefrom  "receiver 
of  tax  returns,"  and  Inserting  In  lieu  thereof 
the  words  **tax  collector."  Notwithstanding 
the  amendment,  the  section  of  the  Code  of 
1882  was  reproduced  without  change  in  the 
Political  Code  of  1895,  §  821,  which  was 
adopted  by  the  Legislature.  Thus  It  became 
necessary  to  hold  either  that  the  tax  collec- 
tor should  be  declared  the  proper  oflBlcer  to 
issue  executions,  as  declared  by  the  act  of 
1882,  or  the  tax  receiver  ad  declared  by  the 
Code  which  had  been  adopted,  or  that  either 
could  do  80.  In  the  opinion  of  Mr.  Justice 
Evans  there  is  a  suggestion  that  perhaps  the 
amending  act  of  1882  was  unconstitutional, 
and  the  original  act  remained  of  jforce.  But, 
however  this  might  be,  it  was  held  that  un- 
der the  Code  the  tax  receiver  was  the  proper 
officer  to  act  On  the  other  hand,  section 
2126  of  the  Code  of  1868  declared  that  "the 
obligation  of  the  surety  Is  accessary  to  that 
of  his  principal,  and  If  the  latter  from  any 
cause  (Italics  ours)  becomes  extinct,  the  for- 
mer ceases  of  course,  even  though  it  be  In 
judgment"  See,  also,  Code  of  1868,  !  2121. 
A  principal  was  discharged  in  bankruptcy, 
and  the  question  arose  whether,  under  this 
declaration  of  the  Code,  the  surety  was  also 
discharged.  It  was  held  that  he  was  not 
McCay,  Judge,  In  delivering  the  opinion,  said; 
"It  must  be  remembered  that  the  object  of 
the  codification  was  not  to  make  laws,  but  to 
codify  or  declare  those  already  in  existence. 
Act  Dec.  9,  1858  (Acts  1858,  p.  95).  It  is  true 
that  in  some  instances  the  Code  has  changed 
the  law,  though  these  changes  are  less  fre- 
quent than  is  supposed.  But,  in  the  main,  it 
cannot  be  doubted  that  the  Ck)de  is  to  be 
looked  at  as  what  it  purports  to  be,  a  codifica- 
tion of  our  laws,  as  they  existed  at  the  time, 
and  its  provisions  are  not  to  be  considered  as 
changing  the  law,  unless  the  intent  to  change 
be  clear."  This  statement  has  frequently 
been  quoted  with  approval  in  later  decisions. 
In  Daniel  v.  Jackson,  53  6a.  87,  It  was 
held:  **That  part  of  the  act  of  1831  [Acts 
1831,  p.  130]  which  authorizes  a  resale  at 
the  risk  of  the  purchaser  who  fails  to  comply 
with  his  bid,  made  at  an  executor's,  adminis- 
trator's, or  guardian's  sale,  though  not  em- 
braced in  the  Code,  is  still  of  force  in  this 
state."  It  was  said  that  there  was  nothing 
in  the  act  of  1831  which  was  inconsistent 
with  the  provision  of  the  Ck>de.  But  it  is 
not  easy  to  see  how  there  was  any  less  in- 
consistency than  that  involved  in  the  case  of 
Georgia  Railroad  &  Banking  Co.  v.  Kirkpat- 
rick,  supra,  or  in  Miller  v.  Southwestern  R. 
Co.,  supra.  In  City  of  Atlanta  v.  Gate  City 
Gaslight  Co.,  71  Ga.  196^  one  question  was 


whether  the  general  statement  In  the  Oode 
that  "no  charter  shall  have  any  force  or 
effect  for  a  longer  period  than  two  years, 
unless  the  corporation  within  that  time  shall 
in  good  faith  commence  to  exercise  the  pow- 
ers granted  by  the  act  of  incorporation,"  ap- 
plied to  a  charter  granted  by  the  General 
Assembly.  It  was  held  that  it  did  not  In 
the  opinion  Mr.  Justice  Hall  said:  "The 
Constitution  of  1868,  In  declaring  of  force  all 
acts  passed  by  any  legislative  body,  sitting 
in  Georgia  as  such,  since  the  19th  of  Jan- 
uary, 1861  (the  date  of  her  secession  from 
the  United  States),  Including  that  body  of 
laws  known  as  the  'Code  of  C^rgla'  (evident- 
ly designating  the  original  Code),  and  the 
acts  amendatory  thereof,  or  passed  since  that 
time,  which  said  Code  and  acts  are  embodied 
in  the  printed  book  known  as  the  'Irwin's 
Code,'  with  certain  named  exceptions,  did 
not  surely  intend  to  adopt  as  law  every 'in- 
accuracy that  may  have  crept  into  that  book, 
especially  when  such  Inaccuracy  was  plainly 
in  conflict  with  the  manifest  intention  of  the 
legislative  bodies  whose  acts  were  thus  adopt- 
ed." In  McDaniel  v.  Campbell,  78  Ga.  188, 
it  was  held  that  the  Constitution  of  1868,  in 
adopting  the  Code  of  that  year,  known  as 
Irwin's  Code,  and  also  the  acts  passed  since 
1861,  did  not  ratify  any  unauthorized  change 
in  codifying  such  acts;  and  that,  where  the 
act  of  1866  (Acts  1866,  p.  151)  made  it  a  part 
of  the  offense  of  abandoning  children  that 
they  shall  be  left  In  a  "dependent  and  desti- 
tute" condition,  a  change  of  the  word  "and" 
to  "or"  in  codifying  such  act  was  not  ratified 
by  the  Ck>nstitution.  In  Hardeman  *v.  Mc- 
Manus,  82  Ga.  20,  8  S.  E.  733,  it  was  held 
that  the  retention  in  the  Code  of  a  clause  of 
a  section  which  had  been  repealed  was  an 
^rror  of  the  compilers,  and  this  error  was 
not  cured  by  the  adoption  of  Irwin's  Revised 
Code  by  the  constitutional  convention  of  1868, 
and  that  in  adopting  that  Oode  the  conven- 
tion did  not  Intend  thereby  to  adopt  the  er- 
rors contained  in  it 

The  language  employed  in  the  acts  adopt- 
ing the  Codes  of  1863,  1895,  and  1910  is  not 
identical  with  that  employed  in  the  Constitu- 
tion of  1868,  in  reference  to  the  Code  of  1868, 
known  as  Irwin's  Code.  The  acts  adopt  the 
Codes  and  put  them  in  force.  The  Constitu- 
tion of  1868,  in  declaring  what  laws  were  in 
force  in  the  state,  employed  the  following 
words:  "All  acts  passed  by  any  legislative 
body,  sitting  In  this  state  as  sach,  since  the 
19th  day  of  January,  1861,  including  that 
body  of  laws  known  as  the  C?ode  of  (Georgia 
[apparently  the  original  Co6e],  and  the  acts 
amendatory  thereof,  or  imssed  since  that 
time,  which  said  Code  and  acts  are  embodied 
In  a  printed  book  known  aa  'Irwin's  Code,' " 
etc.  But  cases  arising  under  the  Code  of 
1868  throw  light  upon  the  general  proposition 
that  the  adoption  of  a  Code,  or  the  declara- 
tion that  it  embodies  the  la^  in  force,  does 
not  necessarily  involve  the  adoption  of  every 
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error  In  it.  In  (Georgia  Railroad  &  Banking 
Co.  r.  Wright,  124  Ga.  596,  53  S.  E.  251,  it 
was  held  that  the  failure  of  the  compilers  of 
the  Code  of  1895  to  embrace  therein  the  pro- 
visions of  the  act  of  1885,  giving  stock  in 
foreign  railroad  companies  a  status  for  the 
purpose  of  taxation  in  Georgia,  did  not,  in 
the  absence  of  conflicting  statutes  in  that 
Code,  amount  to  a  repeal  by  implication  of 
the  portion  of  the  act  referred  to,  and  that 
it  was  still  the  law.  In  Chamlee  Lumber 
Co.  V.  Crichton,  136  Ga.  391,  71  S.  B.  673,  the 
time  within  which  it  was  necessary  to  com- 
mence a  proceeding  to  foreclose  a  material- 
man's lien  was  under  consideration.  The 
provision  on  that  subject  was  omitted  from 
the  Code  of  1910  as  printed.  While  the 
pdnt  was  not  directly  involved,  as  the  case 
had  been  heard  t>efore  that  Code  was  adopt- 
ed. Presiding  Justice  Evans  referred  to  the 
omission  as  a  mere  clerical  error,  saying: 
"In  transferring  this  section  to  the  Civil 
Code  of  1910  (section  8353)  certain  errors  oc- 
curred. Paragraph  3  was  entirely  omitted, 
and  paragraph  4  was  erroneously  numbered 
3.-  Section  5269.  par.  1,  of  the  Code  of  1895, 
on  the  subject  of  the  competency  of  witness- 
es, was  amended  by  the  act  of  1900  (Acts 
1900,  pu  67)  by  adding  the  words,  ''Whether 
such  transactions  or  communications  were 
had  by  such  insane  or  deceased  person  with 
the  party  testifying,  or  with  any  other  per- 
son." In  Wilder  v.  Wilder,  138  Ga.  573  (6), 
574,  75  S.  E.  655,  this  amendment  \was  treatr 
ed  as  being  In  force,  though  it  was  omitted 
from  the  Code  of  1910.  See,  also,  Mechanics* 
Bank  ▼.  Heard,  37  Ga.  401,  412,  414;  Gard- 
ner, Dexter  &  Co.  v.  Moore,  Trimble  &  Co., 
51  Ga-  268,  269;  Westmoreland  v.  Powell, 
59  Ga.  256;  GilUs  v.  Gillis,  96  Ga.  1,  11,  23 
S.  B.  107,  30  L.  R.  A-  143,  51  Am.  St  Rep. 
121;  Comer  v.  State,  103  Ga.  69,  29  S.  E.  501; 
Mitchell  V.  Ga,  &  Ala.  Ry.  Co.,  Ill  Ga.  760, 
768,  769,  36  S.  E.  971,  51  L.  R.  A.  622;  Mo- 
Cowan  V.  Brooks.  113  Ga.  384,  388,  39  S.  E. 
112;  Seaboard  Air-Line  Ry.  v.  Leader,  115 
Ga.  702,  704,  42  S.  E.  38;  Smith  &  Co.  y. 
Evans,  125  Ga.  109,  53  S.  E.  589. 

It  is  argued  that  some  of  the  cases  cited 
involved  the  construction  of  sections  of  the 
C6de  rather  than  the  effect  of  omissions 
therefrom;  but  a  number  of  them  involved 
the  Question  of  whether  certain  language  em- 
ployed by  the  codiiiers,  or  the  omission  of 
certain  words,  operated  to  change  the  law  as 
It  previously  stood.  From  the  foregoing  dis- 
cussion it  will  be  seen  that  the  Legislature 
have  power  to  adopt  a  Code  as  a  whole,  but 
that  no  arbitrary  and  Inflexible  rule  has  been 
applied  to  the  determination  of  whether  or 
not  an  act  or  a  part  of  aa  act  omitted  from 
tlie  Code  was  repealed  by  the  adoption  of 
that  book.  Probably  no  Procrustean  rule 
can  be  announced  on  the  subject  The  gen- 
eral presumption  is  that  the  codiflers  codi- 
4ed  the  laws  existing,  rather  than  made  new 
unee.    Some  dianges  were  undoubtedly  made^ 


and  were  adopted  by  the  Leglslajture.  Some 
were  apparently  intentionally  made,  and 
some  were  so  palpably  changes  that  they 
negatived  the  idea  of  mere  clerical  omission, 
or  would  breed  confusion  and  conflict  with 
that  which  was  omitted.  In  other  instances 
it  was  held  not  to  have  been  the  intention 
of  the  Legislature  to  change  the  law. 

In  a  case  like  the  one  before  us,  we  think 
it  is  legitimate  to  look  to  the  legislative  in- 
tent as  evidenced  by  the  practice  of  that  de- 
partment of  the  government,  since  this  act 
found  its  way  into  the  (?ode  of  1895  in  a 
mutilated  condition.  Solomon  v.  Commls- 
sioners  of  C^rtersville,  41  Ga.  157;  Macon  & 
Augusta  R.  Oo.  v.  Little,  45  Ga.  370,  380; 
County  of  Pulaski  v.  Thompson  &  Co.,  83  Ga. 
270,  272,  9  S.  a  1065;  FuUington  v.  Wil- 
liams, 98  Ga.  807,  813,  27  S.  E.  183 ;  Park  v. 
Candler,  114  Ga.  466,  500,  40  a  E.  523; 
Epplng  V.  Columbus,  117  Ga.  263  (7),  273,  43 
S.  E.  803.  When  we  refer  to  the  legislative 
practice,  we  And  that  at  the  session  when 
the  Code  of  1895  was  adopted,  and  that 
when  the  Code  of  1910  was  adopted,  and  at 
almost  every  session  between  those  dates 
and  since  1910,  the  Legislature  has  granted 
to  one  or  more  municipal  corporations  au- 
thority to  levy  a  tax  at  a  different  rate  from 
that  fixed  by  the  act  of  1874  as  codlfled.  At 
some  sessions  several  acts  of  this  character 
were  passed.  So  that  it  is  evident  that  the 
Legislature  did  not  think  that  it  had  made 
the  act  of  1874  a  territorially  general  law 
by  adopting  the  Code,  and  had  thus  preclud- 
ed Itself,  under  the  Constitution,  from  mak- 
ing special  provisions  on  the  subject  in  the 
charters  of  municipal  corporations.  If  such 
was  the  effect,  then  all  these  charter  provi- 
sions enacted  since  1895  which  do  not  ac- 
cord with  the  section  of  the  Code  under  con- 
sideration are  void,  and  no  others  can  be- 
passed.  Upon  careful  consideration  we  have 
arrived  at  the  conclusion  that  the  omission 
from  the  Code  of  the  section  exempting  Sa- 
vannah from  the  operation  of  thQ  act,  and 
the  adoption  of  the  Code,  did  not  have  any 
such  effect  These  sections  of  the  Code  may 
have  an  ample  field  of  operation  where  the 
Legislature  does  not  declare  otherwise. 

[3]  3.  Complaint  was  made  that  the  mar- 
shal of  the  city  of  Cochran  was  not  author- 
ized to  sell  the  property  before  the  door  of 
the  courthouse  in  the  city  of  Hawkinsville. 
The  charter  of  Oochran  provides  that  either 
the  marshal  or  the  sheriff  may  make  such 
sales  of  real  estate,  and  that  they  shall  be 
at  the  courthouse  of  the  county,  after  being 
advertised  as  provided  for  sheriff's  sales  of 
land  under  ordinary  executions.  Acts  1904, 
p.  433,  §  71.  No  attack  is  made  on  the  valid- 
ity of  this  provlBion. 

[4]  4.  The  petition  alleged  that  the  levy  of 
the  execution  was  excessive;  that  the  fl.  fa. 
was  for  $17.91  for  taxes  for  general  expens- 
es, $11.02  for  school  purposes,  and  $9.64  as 
I  bond  tax,  making  an  aggregate  of  $38.57; 
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that  the  property  was  located  within  a  quar- 
ter of  a  mile  of  the  center  of  the  corporate 
limits,  was  worth  $500,  and  was  divisible 
and  capable  of  being  sold  in  smaller  tracts 
suitable  for  building  lots.  The  case  was  sub- 
mitted to  the  presiding  judge  without  a  jury. 
The  judgment  recites  that  the  allegations  of 
fact  in  the  petition  were  admitted  by  the  de- 
fendant We  cannot  say  that  the  Judge  erred 
in  holding  the  levy  to  be  excessive  and  en- 
joining the  sale  on  that  ground.  But  direc- 
tion is  given  that  the  judgment  be  so  amend- 
ed as  to  show  that  it  rests  on  that  ground 
alone,  and  that  the  injunction  la  limited  to 
restraining  a  sale  under  the  present  levy. 

Judgment  affirmed,   with   direction*     All 
,the  Justices  concur. 

(12  G&.  App.  260) 

HALEY  y.  EMERSON  LUMBER  CO. 
(No.  4,010.) 

(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

rSyUahuB  hy  the  OourtJ 

Railboads  (§  276*)--InJX7BT  to  Tbsspassebs 

—Liability. 

The  evidence  showlnf  that  the  employes 
of  a  lumber  company,'  which  operated  a  tram 
railroad,  had  been  expressly  forbidden  to  allow 
any  person,  not  an  employ^,  to  ride  upon  its 
engines  or  cars,  a  person  who  was  not  an  em- 
ploy^  of  the  company  could  not  recover  for  in- 
jaries  received  while  riding  upon  one  of  its 
engines  at  the  invitation  or  by  the  permission 
of  the  fireman  and  the  engineer.  Morris  v. 
6a.  R.  R.  &  Banking  Co.,  131  Ga.  475,  62  S. 
E.  679:  Smith  v.  W.  &  A.  R.  R.,  134  Ga.  216, 
67  S.  B.  81& 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f§  878-886;   Dec  Dig.  |  276.*] 

Error  from  City  Court  of  Oartersville;  A. 
M.  Foute,  Judge. 

Action  by  Fannie  Haley  against  the  Emer- 
son  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    AfBrmed. 

G.  H.  Aubrey,  of  Cartersville,  for  plaintiff 
in  error.  Neel  &  Neel,  of  Cartersville,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  afQrmed. 

(U  Oa.  App.  272) 

JACOBS    T.    ATLANTA   SKIRT    MFG.    CO. 

(No.  4,272.) 

(Court  of  Appeals  of  Georgia.    Feb.  11,  1Q13.) 

(SyUahuB  hy  the  Court,) 

Appeal  and  Ebbob  (§  1099*)— Review— Law 

OP  THE  Case. 

All  the  questions  presented  by  the  present 
writ  of  error  were  settled  adversely  to  the 
contentions  of  the  plaintiff  in  error  when  the 
case  was  here  before.  Atlanta  Skirt  Mfg.  Co. 
V.  Jacobs,  8  Ga.  App.  299,  68  S.  E.  1077. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  437(MS79;  Dec.  Dig.  I 
ia99.*] 

BSrror  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judg& 


Action  between  M.  B.  Jacobs  and  the  At- 
lanta Skirt  Manufacturing  Company.  From 
the  Judgment,  Jacobs  brings  error.    Affirmed. 

Mayson  &  Johnson, .of  Atlanta,  for  plain- 
tiff in  error.  Horton  Bros.  &  BurreaSi  ot 
Atlanta,  for  defendant  in  error. 

RUSSELL,  J*    Judgment  affirmed. 


(12  Qa.  App.  266) 
BEASLEY  T.  STATR     (No.  4,162.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(Syllahue  hy  the  Court) 

LABCENT    (§    55*)— EVIOBNCE. 

No  error  of  law  is  complained  of,  and  the 
evidence,  though  entirely  circnmstantial,  is  suf- 
ficient to  support  the  verdict 

[Ed.  Note.— For  other  cases,  see  Larceny^ 
Cent  Dig.  {§  152, 164,  165,  167-169;  Dec  Dig. 
S  55.  ♦] 

Error  from  Superior  Conrt,  Worth  County ; 
Frank  Park,  Judge. 

Jake  Beasley  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Perry,  Foy  &  Monk,  of  Sylvester,  for  plain- 
tiff in  error.  W.  E.  Wooten,  Sol.  Gen.,  of 
Albany,  and  F.  A.  Hooper,  of  Atlanta,  for 
the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
convicted  of  simple  larceny.  The  charge  was 
the  theft  of  some  seed  cotton.  The  sole  con- 
tention of  his  counsel  here  is  that  the  ver- 
dict is  contrary  to  law,  for  the  reason  that 
the  evidence  upon  which  the  verdict  is  based 
is  purely  circumstantial,  and  is  not  sufficient 
to  exclude  every  other  reasonable  hypothesis 
than  that  of  the  guilt  of  the  accused.  It  la 
insisted  that  there  Is  unimpeached  evidence 
that  the  cotton  Identified  by  circumstances 
alone  as  stolen  was  not  in  fact  the  prop- 
erty actually  stolen.  We  cannot  hold  that 
the  Jury  were  required  to  believe  the  direct 
testimony  of  the  unimpeached  witness,  who 
swore  that  the  cotton  alleged  to  be  the  sub- 
ject-matter of  the  larceny,  had  never  been 
stolen  at  all,  but  was  his  property,  rather 
than  the  testimony  of  a  number  of  witness- 
es testifying  to  circumstances  indicating  the 
guilt  of  the  accused.  The  fact  that  the 
brother  of  the  accused  testified  that  the 
seed  cotton,  which  the  defendant  was  sus- 
pected t>f  stealing,  had  not  in  fact  been 
stolen,  but  was  his  (the  brother's)  seed  cot- 
ton, would  not  be  conclusive,  unless  the  Ju- 
ry saw  fit  to  prefer  the  brother's  testimony 
to  the  testimony  of  witnesses  for  the  state 
that  the  cotton  was  stolen.  So  that,  after 
all,  the  only  question  to  be  considered  in  de- 
termining whether  the  verdict  finding  the 
accused  guilty  is  contrary  to  the  law,  upon 
the  ground  that  the  evidence  is  Insufficient, 
is  whether  the  Incriminatory  circumstances 
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adduced  by  tlie  state  authorized  the  Jury  to 
find  the  accosed  guilty,  and  are  inconsistent 
with  any  other  reasonable  hypothesis  than 
that  of  his  guilt  Of  course*  if  the  Jury  had 
believed  the  defendant's  brother,  they  would 
have  acquitted  the  accused;  and  the  fact 
that  the  Jury  convicted  him  evidences  that 
the  testimony  of  his  brother  was  not  credited 

It  is  true  that  the  evidence  of  the  guilt  of 
the  accused  is  wholly  circumstantial;  but 
the  corpus  delicti  was  clearly  established. 
The  seed  cotton  was  taken  from  the  prose- 
cutor's field;  and  the  footprints  and  wagon 
tracks  leading  to  the  defendant's  house  show* 
ed  that  the  defendant  stopped  there.  The 
tracks  led  to  the  defendant's  crib,  where 
cotton  similar  to  that  which  was  stolen  was 
found;  and  cotton  was  scattered  all  along 
the  way  from  the  field  from  which  the  cot- 
ton was  stolen  to  the  defendant's  crib.  Ac- 
cording to  the  testimony  in  behalf  of  the 
states  the  seed  cotton  found  in  the  defend- 
ant's crib  was  not  only  different  from  the 
kind  of  cotton  raised  by  the  defendant,  but 
in  it  cane  *'pummles,'*  chufa,  and  crabgrass 
had  been  mixed.  These,  too,  were  found 
mixed  in  the  cotton  in  the  defendant's  crib. 
The  cotton  basket  cut  some  figure  in  the 
case.  It  is  true  that  the  defendant's  mother 
and  brother  testified  in  regard  to  this  basket ; 
but  this  basket  was  also  found  In  the  crib 
of  the  defendant,  and  was  identified  by  two 
witnesses  for  the  state  as  a  basket  which 
had  been  taken  from  the  prosecutor's  field 
One  of  these  witnesses  identified  it  by  a  wire, 
and  another  by  a  string.  We  think  these 
eircumstances,  if  the  witnesses  who  swore 
to  them  were  credible,  were  sufficient  to  sat- 
isfy the  Jury,  beyond  any  reasonaUe  doubt, 
of  the  guilt  of  the  accused*  and  produce  a 
degree  of  mental  conviction  which  excluded 
any  other  reasonable  supposition  than  that 
the  accused  was  guilty  of  the  theft  with 
which  he  was  charged. 

A  very  significant  clrcimistance,  which  per- 
haps tended  to  discredit  the  main  witness  for 
the  defendant  (his  brother),  was  that  this 
witness  did  not  earlier  lay  dalm  to  his  cot- 
ton, although  he  knew  of  its  seizure  shortly 
after  his  brother  was  arrested;  his  owner- 
ship not  being  asserted  until  the  trial  of  the 
case. 

The  force  of  the  defendant's  statement  was 
no  doubt  weak^ied  by  proof  that,  at  his 
commitment  trial,  he  claimed  that  the  cotton 
was  his  own  and  not  his  brother's.  The  rul- 
ing which  requires  that,  where  the  guilt  of 
one  accused  of  crime  depends  wholly  upon 
circumstantial  evidence,  the  Jury  should  be 
satisfied  of  the  guilt  of  the  accused  to  the 
exclusion  of  every  other  reasonable  hypothe- 
sis than  that  of  his  guilt,  should  not  be  re- 
lazed.  No  one  should  be  convicted  upon  sus- 
picion; and  yet  circumstances  can  point  so 
unerringly  to  guilt  as  to  leave  in  the  mind 
no  other  than  the  reasonable  and  moral  cer- 


tainty that  the  accused  is  guilty.  We  are 
inclined  to  the  opinion  that  (in  the  language 
of  Ctdet  Justice  Bleckley  in  Stevens  v.  State, 
77  Ga.  311,  2  S.  EL  684)  the  circumstances 
are  "strongly  suggestive  of  a  suspicious  in- 
tercourse on  bis  part"  with  the  stolen  prop- 
erty. 
Judgment  affirmed. 

02  Ga.  App.  2e0) 
BROOECB  V.  I/EWIS.     (No.  4,219.) 
(Court  of  Appeals  of  Georc^ia.    Feb.  11,  1918.) 

(SyUahuM  hy  the  Court.) 

BsoKEBs  (i  88*)— Actions  vob  Goioassioirs 
—Directed  Verdict. 

This  being  an  action  to  recover  commis< 
sions  alleged  to  be  due  the  plaintiff  for  nego- 
tiating a  sale  of  real  estate  belonging  to  uie 
defendant,  and  it  appearing,  from  the  uncon- 
tradicted evidence,  that  the  plaintiff  did  not 
procure  a  purchaser  readv  and  willing  to  buy 
upon  the  terms  fixed  by  the  owner,  it  was  not 
error  to  direct  a  vercQct  tn  favor  of  the  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  !f  121-130;   Dec.  Dig.  S  88.*] 

Error  from  City  Court  of  CSartersville;  F. 
A.  Irwin,  Judge. 

Action  by  George  W.  Brooke  against  J.  P. 
Lewis.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

G.  H.  Aubrey,  of  CartersviUe,  and  R.  P. 
Jones,  of  Atlanta,  for  plaintiff  in  error.  Neel 
&  Neel,  of  CartersviUe,  for  defendant  in  er- 
ror. 

RUSSELL^  J*    Judgment  affirmed. 


(12  Oa.  App.  252) 

AKRIDGE  V.   CITY   OF  ATLANTA, 
(No.  4,126.) 

(Ck)urt  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

fSyUahu*  hy  the  Court.) 

Orimiital  Law  (S  1169*)  —  Appeal  —  Habm- 
LEss  Error. 

Irrespective  of  the  question  as  to  the  ad- 
missibility of  evidence,  which  it  is  insisted 
should  have  been  excluded  upon  the  ground 
that  it  was  obtained  by  illegal  seizure  and 
search  of  the  defendant's  person,  and  without 
regard  to  the  admissibility  of  the  copy  of  the 
revenue  license,  the  other  circumstances  proved 
in  the  case  compel  the  conclusion  that  the 
defendant  was  guilty  ot  a  violation  of  the  mu- 
nicipal ordinance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  3088,  3137-3143 ;  Dea  Dig. 

S  im*} 

Error  from  Superior  CJourt,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

J.  M.  Akridge  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.     Affirmed. 

J.  S.  McClelland,  of  Atlanta,  for  plaintiff 
in  error.  J.  L.  Mayson  and  W.  D.  Bills 
Jr.,  both  of  Atlanta,  for  defendant  in  error 

RUSSELL,  J.    Judgment  affirmed. 
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(12  Oa.  App.  268) 

GEORGIA  NORTHERN  RY.  CO.  t.  HARI>- 

WIOK.      (No.   4,251.) 
(Court  of  Appeals  of  Georgia.     Feb.  11,  1913.) 

(Byllahu9  hy  the  Court,) 

1.  Appeal  and  Ebrob  (§  1064*)  —  Inbtruo- 
tions—Habmless  Ebbob. 

That  the  trial  judge,  after  instructing  the 
jury  that  it  ^as  the  duty  of  the  plaintiff  to 
use  ordinary  care  to  avoid  the  consequences 
of  the  defendant's  negligence,  if  the  jury  found 
the  defendant  was  negligent,  used  the  expres- 
sion "due  care'*  in  submitting  this  question  of 
fact  to  the  jury,  is  not  such  an  error  as  re- 
quires the  grant  of  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  AT)T>eal  and 
Error,  Cent.  Dig.  {§  4219.  4221-4224;  "Dec.  DigV 
§  1064.*] 

2.  Cabriebs  (S  286*)  —  Depot  Platfobms  — 
Maintenance. 

The  continued  use  of  a  depot  or  platform 
by  a  railroad  company,  for  the  convenience  of 
passengers  in  entering  or  leaving  its  trains,  im- 
poses upon  the  railroad  company,  regardless  of 
the  origin  or  ownership  of  the  depot  or  plat- 
form, the  duty  of  maintaining  it  in  such  condi- 
tion as  to  insure  the  safety  of  passengers ;  and, 
for  injuries  resulting  from  failure  to  use  due 
care  in  this  respect,  the  railroad  company  will 
be  liable  for  damages. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent.  Dig.  {§  1142-1152;  Dec.  Dig.  i  286.*] 

3.  Review  of  Evidence. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Brooks  Conn- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  L.  M.  Hardwick  against  the 
Georgia  Northern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

J.  W.  Walters,  of  Albany,  and  Bennet  & 
Long,  of  Quitman,  for  plaintiff  in  error.  W. 
A.  Covington,  of  Moultrie,  and  M.  Baum 
and  Branch  &  Snow,  all  of  Quitman,  for  de- 
fendant in  error. 

RUSSELIi,  J.    Judgment  affilrmed. 

(12  Gfi.  App.  258) 

DEAN  v.  BATEMAN.     (No.  4,147.) 
(Court  of  Appeals  of  Georgia.     Feb.  11,  1913.) 

(SyllahiU  h^  the  Oouri.) 

1.   CONTBACTS    (§    187*)--PayMENT    OP    MONEY 

TO  TniBD  Pebson— Pbivity. 

Where,  at  the  tin.e  of  a  sale,  the  vendee 
apreed  with  the  vendor  to  pay  the  purchase 
price  to  the  vendor's  wife,  there  was  no  such 
privity  of  contract  between  the  vendee  and  the 
wife  as^would  authorize  her  to  sue  out  an  attach- 
ment for  purchase  money.  The  suit  might  have 
been  maintained  by  the  husband  for  the  use  of 
his  wife  \  but,  as  the  open  account  for  the  pur- 
chase price  was  never  transferred  in  writing  by 
the  husband  to  his  wife,  she  could  neither  main- 
tain an  attachment  for  the  purchase  money,  nor 
recover  a  general  judgment  on  the  account 
against  the  purchaser.    Civ.  Code  1910,  §  3653< 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §|  798-807 ;    Dec.  Dig.  S  187.*] 

2.  Motion  fob  New  Tbial. 

Applying  to  the  facts  in  the  present  case 
the  rule  just  stated,  a  verdict  in  favor  of  the 


defendant  was  demanded,  and  the  court  erred  in 
overruling  the  motion  for  new  trial 

Error  from  City  Court  of  Oglethorpe;  R. 
L.  Greer,  Judge. 

Action  by  Mrs.  A.  P.  Bateman  against  A. 
E.  Dean.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

J.  J.  Bull  &  Son,  of  Oglethorpe,  for  plain- 
tiff in  error.  Jule  Felton,  of  Montezuma, 
for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(12  Ga.  App.  273) 
SAPP  BROS.  y.  MATHIS.     (No.  4,276.) 
(Court  of  Appeals  of  Georgia.     Feb.  11,  1913.) 

(8yllahu9  hy  the  Court.) 

1.  Account,  Action  on  (8  7*)— E>videncb. 

A  verdict  in  favor  of  tiie  plaintiffs  was  not 
authorized,  unless  limited  to  those  items  in  the 
account  the  sale  of  which  was  positively  proved 
by  one  of  the  witnesses  for  the  plaintiffs,  and 
for  this  reason  the  court  did  not  err  in  sustain- 
ing the  certiorari  and  remanding  the  case  for 
a  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  §§  13-17;  Dec  Dig.  |  7.*] 

2.  Justices  of  the  Peace  (8  205*)  —  Oeb- 
TioRAM— Return. 

The  magistrate's  answer  not  disclosing  that 
a  copy  of  the  summons  and  cause  of  action  was 
served  upon  the  defendant  personally,  and  ttiis 
fact  not  otherwise  appearing  in  the  record,  there 
is  nothing  to  indicate  that  the  plaintiff  was 
entitled  to  a  verdict,  under  the  provisions  of 
section  4730  of  the  Civil  Code  of  1910,  without 
proof  of  the  account 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  793-799;  Dec.  Dig.  | 
205.*] 

Error  from  Superior  Court,  Decatur  Gonn- 
ty;  Frank  Parkf  Judge. 

Action  by  Sapp  Bros,  against  Daisey  Math- 
is.  Judgment  for  plaintiffs  was  reversed  on 
certiorari,  and  they  bring  error.    Affirmed. 

Russell  &  Custer,  of  Balnbridge,  for  plain- 
tiffs in  error.  Erie  M.  Donalson,  of  Bain- 
bridge,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(12  Ga.  App.  248) 
WATERS  y.  HURST.     (No.  3,967.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(Syllabus  hy  the  Court) 

1.  Executors  and  Adhinistrators  (|  437*)~ 
Action   Against   Administratrix— Tim»— 
Waiver— Acknowledgment  of  Seevick. 
Where  it  appeared  from  the  petition,  in  a 
suit  against  an  administratrix,   that  the  suit 
was  brought  within  12  months  from  her  qual- 
ilication,  and  the  petition  failed  to  state  that 
she  waived  the  12  months'  exemption  &om  suit, 
which   the  law  allows  to   administrators,   the 
allegations  were  not  sufBcient  as  basis  for  a 
recovery.    An  acknowledgment  of  service,  with- 
out an  express  waiver  therein  of  the  12  months* 
exemption  from  suit,  and  the  fact  that  she  did 
not  appear  or  file  a  defense,  did  not  authorize 
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the  judge  to  enter  Judgment  against  her  as  ad- 
ministratrix. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminiatratoFB,  Cent  Dig.  fS  1729-17t^; 
Dec   Dig.   §  437.*] 

2.  Pbiob  Decisions  Distinguished. 

The  cases  of  Baker  v.  Shephard,  30  6a. 
706,  and  Hill  y.  Julian,  119  Ga.  607,  46  S.  E. 
SS4,  are  not  controlling  on  this  question.  In 
those  eases  it  was  held  that  the  12  montha' 
exemption  was  a  personal  privilege  for  the  se- 
cnrity  of  the  representative  of  the  decedent: 
and,  if  he  allowed  a  judgment  to  be  rendered 
against  him  during  that  period,  a  third  person 
could  not  attack  the  judgment  by  setting  up  the 
exemption.  In  the  present  case,  the  adminis- 
tratrix herself  attacked  the  validity  of  the  judg- 
ment, on  the  ground  that  the  suit  was  pre- 
mature. 

PotUe,  J.,  dissenting. 

Error  from  City  Court  of  Sylvania ;  H.  A. 
Boykin,  Judge. 

Action  by  J.  S.  Hurst  against  Mrs.  Michael 
Waters,  as  administratrix,  etc.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  W.  Overstreet,  of  Sylvania,  for  plaintiff 
in  error.  E.  K.  Overstreet,  of  Sylvania,  for 
defendant  in  error. 

RUSSELL,  J.  In  the  opinion  of  a  major- 
ity of  this  court,  the  trial  Judge  erred  in 
overruling  the  motion  to  set  aside  the  judg- 
ment We  are  led  to  this  view  by  the  fact 
that,  while  the  12  months'  exemption  from 
suit,  which  is  accorded  by  law  to  representa- 
tives of  estates  of  deceased  persons,  is,  in  a 
sense,  a  personal  privilege,  and  may  be  ex- 
pressly waived,  a  waiver  cannot  be  implied 
from  a  mere  acknowledgment  of  service  of 
a  petition,  which  does  not  contain  an  aver- 
ment that  there  has  been  a  waiver  of  the 
exemption.  In  our  opinion,  in  order  to  per- 
mit the  issuance  of  a  valid  judgment  against 
an  administratrix  upon  an  action  brought 
within  the  period  of  12  montlis,  it  must  ap- 
pear from  the  record  that  the  statutory  ex- 
emption from  suit  has  been  waived.  The  pe- 
tition in  the  present  instance  was  fatally  de- 
fective as  the  basis  of  a  judgment  against 
the  administratrix,  unless  she  liad  appeared 
and  pleaded,  because  it  did  not  contain  any 
reason  why  the  plaintiff  could  maintain  the 
action  In  total  disregard  of  the  Civil  Code,  S 
4015,  which  forbids  such  suits. 

If  the  defendant  administratrix  had  enter- 
ed upon  the  petition  or  incorporated  in  her 
waiver  of  service  an  express  waiver  of  the 
12  months*  exemption  from  suit,  the  action 
under  the  ruling  in  the  case  of  Emmett  v. 
Dekle,  132  Ga.  593,  64  S.  E.  682,  could  have 
proceeded.  But  by  acknowledging  service, 
she  did  not  commit  herself  to  the  admission 
that  the  petition  set  forth  a  valid  cause  of 
action;  and,  not  having  subsequently  ap- 
peared and  pleaded,  she  is  not  estopped  from 
contesting  that  it  is  a  good  cause  of  action. 
Thr  acknowledgment  of  service  cannot  be  ex- 
tended beyond  its  express  terms.     Certainly 


waiver  of  the  statutory  exemption  from  suit, 
accorded  by  law  to  administrators  and  exec- 
utors, must  be  evidenced  by  some  affirmative 
action  on  the  part  of  such  representative. 
It  cannot  be  implied.  Nor  is  this  right, 
while  in  a  sense  a  personal  privilege,  identi- 
cal with  the  personal  element  involved  in 
the  statute  of  limitations.  Generally  the  de- 
cision as  to  whether  a  defendant  will  plead, 
or  decline  to  plead,  the  bar  of  the  statute  of 
limitations  affects  only  himself,  whereas  an 
executor  or  administrator  acts  solely  in  a 
fiduciary  capacity,  and  his  acts  in  this  re- 
spect affect  not  only  creditors,  but  legateeB 
and  heirs  at  law. 
Judgment  reversed. 

POTTLE,  J.  (dissenting).  I  dissent  frbm 
the  judgment  of  the  majority.  Briefly  stat- 
ed, my  view  is  this:  I  think  the  language 
of  the  avil  Code,  S  4015,  that  "no  suit  to 
recover  a  debt  due  by  the  decedent  shall  be 
commenced  against  the  administrator  until 
the  expiration  of  twelve  months  from  his 
qualification,"  is  not  more  mandatory  than 
many  other  statutory  provisions,  which  are 
waived  by  the  failure  to  appear,  and  ui^e 
objection  before  judgment  ik  rendered.  For 
example,  if  an  action  were  brought  beyond 
the  period  fixed  by  the  statute  of  limita- 
tions, and  service  duly  perfected  upon  the 
defendant,  the  judgment  against  him  would 
unquestionably  be  good,  if  he  failed  to  ap- 
pear and  urge  this  objection.  The  language 
of  many  of  the  limitation  statutes  is  equal- 
ly as  mandatory  as  that  of  the  statute  now 
under  consideration.  For  instance,  an  ac- 
tion on  an  open  account  ''shall  be  brought** 
within  four  years.  Civil  Code,  {  4362.  All 
actions  ex  contractu,  as  to  which  there  is 
no  special  provision,  *'must  be  brought'* 
within  four  years.  Civil  Code,  §  4368.  And 
there  are  many  others  of  like  import  In 
all  these  case,  failure  to  appear  and  object 
amounts  to  a  waiver  of  the  limitation,  and 
a  judgment  will  bind  the  defendant,  even 
though  the  petition  shows  on  its  face  that 
the  action  was  brought  beyond  the  statutory 
period.  This  is  conceded  by  my  Brethren; 
but  they  think  an  administrator  stands  on  a 
different  footing.  Therein  lies  the  difference 
between  us. 

The  exemption  allowed  an  administrator 
is  for  his  personal  protection.  It  has  been 
expressly  held  tliat  he  may  waive  this  ex- 
emption by  consenting  for  the  suit  to  be  filed 
before  the  expiration  of  12  months.  This 
was  held  in  the  cases  referred  to  by  the  ma- 
jority. If  be  can  expressly  waive  the  exemp- 
tion, it  necessarily  follows  that  a  judgment 
against  him  within  12  months  is  not  void. 
The  failure  to  appear  and  plead,  in  my  opin- 
ion, amounts  to  a  waiver  of  the  exemption. 
In  my  opinion,  exemption  is  matter  of  de- 
fense, and  affirmative  proof  of  waiver  is  not 
an  essential  element  of  the  cause  of  action. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  K«y-No.  Series  ft  R«p'r  Indexes 
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It  often  happens  that  an  administrator  can 
ascertain  the  condition  of  the  estate  before 
the  expiration 'Of  the  12  months'  exemption 
allowed  him  by  law;  and,  if  he  chooses  to 
incur  the  risk  of  personal  liability  by  suifer- 
ing  a  judgment  against  him  within  this  pe- 
riod, it  is  certain  that  third  persons  cannot 
complain;  and  I  do  not  think  he  should  be 
allowed  to  set  aside  the  Judgment  for  a  rea- 
son which  he  could  and  should  have  urged 
against  its  rendition. 


(12  Qa.  App.  252) 
KIRKPATBICK  v.  STATE.     (No.  4.127.) 

(Court  of  Appeals  of  Georgia.    Feb.  11,  1013.) 

(Syllahus  hu  the  Court,) 

\.  Commerce  <J  14*)— Intoxicatino  Liquors 
— SoLiciTma    OsDEBS  —  Statutes  —  Vaud- 

ITT. 

The  various  assignments  of  error  based 
apon  the  alleged  unconstitutionality  of  section 
434  of  the  Penal  Code  of  1910  are  controlled 
adversely  to  the  contentions  of  the  plaintiff  in 
error  by  the  answer  of  the  Supreme  Court  to 
the  questions  certified  to  it  by  this  court  in 
this  case.  Kirkpatrlck  v.  State,  138  Ga.  T94, 
7Q  S.  El  53. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §§  30,  92 ;    Dec.  Dig.  |  14.*] 

2.  Intoxicating  Liquors  (5  146*)— Wrong- 
ful Sale— Soliciting. 

Where  an  agent  of  a  nonresident  dealer  In 
intoxicating  liquor  distributes  circulars  and 
price  lists  of  such  liquors,  and,  in  connection 
therewith,  personally  gives  away  samples  of 
such  intoxicating  liquors  In  this  state,  he  is 
guilty  of  soliciting,  within  the  terms  of  section 
434  of  the  Penal  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  159,  160,  163 ;  Dec.  Dig. 
I  146.*] 

Error  from  Superior  Court,  Bartow  Coun- 
ty;   A.  W.  Flte,  Judge. 

Bob  Kirkpatrlck  was  convicted  of  solicit- 
ing sales  of  Intoxicating  liquors  wltliin  the 
state,  and  be  brings  error.    Affirmed. 

See,  also,  76  S.  E.  63. 

J.  M.  Neel,  of  Cartersvllle,  and  Rosser  & 
Brandon,  of  Atlanta,  for  plaintiff  in  error. 
T.  C.  Mllner,  Sol.'  Gen.,  of  Cartersvllle,  and 
G.  W.  Stevens,  of  Atlanta,  for  the  State. 

RUSSELL^  J.    Judgment  affirmed. 


(12  Ga.  App.  269) 

BATEMAN  et  al.  v.  WARFIELD.    <No.  4,208.) 

(Court  of  Appeals  of  Georgia.    Feb.  11, 1913.) 

(Syllabic  hy  the  Court.) 

1.  Sales  (§  273*)— Bills  and  NoTEa— Ani- 
mals—Implibd  Warbanty— Action— Plea. 
Where  one  sells  another  a  jack,  to  be  used 
for  the  purpose  of  breeding  mules,  there  is  an 
implied  warranty  that  the  jack  is  reasonably 
suited  to  the  uses  intended;  and  It  follows  that, 
where  suit  was  brought  on  a  promissory  note 
given  for  the  purchase  price  of  such  a  jack, 
a  plea  setting  up  that  the  jack  was  impotent 


and   totally   unsuited    for   the   uses    intended 
should  not  have  been  stricken. 

[Ed.  Note.— For  other  cases,  see  Sales*  Cent. 
Dig.  §§  772-776;   Dec.  Dig.  S  273.*] 

2.  Sales  (|  446*) —Animals  — WABRANTY-i 
"Unhealthy"— **Unsound." 

In  such  a  case  the  defendant  may  plead  a 
breach  of  such  an  implied  warranty,  notwith- 
standing it  was  stipulated  in  the  note  that  the 
vendor  *'does  not  warrant  the  health  or  sound- 
ness of  said  animaL"  It  cannot  be  held,  as  a 
matter  of  law,  that  mere  impotence  renders  an 
animal  either  "imhealthy"  or  "unsound,"  with- 
in the  meaning  of  such  a  stipulation  as  that 
above  quoted. 

[Ed.  Note.— For  other  cases,  see  Sales,  CenU 
Dig.  §§  1303-1308;   Dec.  Dig.  {  445.* 

For  other  definitions,  see  Words  and  PhraseSy 
vol.  8,  pp.  7211,  7212.] 

3.  Sales  (8  442*)— Animals— Thplied  Wab- 
BANTY— Breach— Damages. 

The  defendant  is  entitled  to  recoup  the 
amount  of  fees  which  he  lost  by  reason  of  the 
failure  to  serve  the  mares  which  were  actually 
brought  to  the  jack  for  service  (Hirsch  v.  Sco- 
field's  Sons  &  Co.,  8  Ga.  App.  284  (3),  68  & 
E.  1076);  but  he  is  not  entitled  to  recover 
the  amount  paid  as  veterinary's  fees,  or  for 
feed  of  the  jack. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent, 
Dig.  §§  1284-1301;   Dec.  Dig.  |  442.*] 

4.  Sales  (§  445*)  —  Implied  Wabrantt  — 
Waiver— Question  fob  Jury, 

The  question  whether  the  vendee  knew,  at 
the  time  a  part  of  the  purchase  money  was 
paid,  that  the  jack  was  impotent,  and  therefore 
waived  the  vendor's  breach  of  warranty  implied 
by  the  law,  was  a  fact  to  be  determined  by  the 
jury. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent, 
Dig.  K  1308-1308;    Dec.  Dig.  |  445.*] 

Error  from  City  Court  of  Houston  County: 
C.  E.  Brunson,  Judge. 

Action  by  O.  J.  Bateman  and  others  against 
J.  A.  Warfleld.  Judgment  for  defendant,  and 
plaintifliB  bring  error.    Reversed. 

A.  C.  Riley,  of  Ft  Valley,  for  plaintiffs  In 
error.  F.  Chambers  Sc  Son,  of  Macon,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  reyersed. 


(U  Oa.  Appw  ass) 

ABIERICAN  LAW  BOOK  CO.  T.  BRUNS- 
WICK CROSS-TIE  &  CREOSOT- 
ING  CO.    (No.  4,19a) 

(Court  of  Appeals  of  Georgia.    Feb.  11, 1913.) 

(Syllahue  hy  the  Court.) 

1.  Judgment  (J  785*)— Sales  (|  474*)— Lden 
—  Pbioritt  —  Conditional  Salb — rbcobd 
—Statutes— "TniBD  Pabtubb." 

This  case  ib  controlled  by  the  decision  of 
the  Supreme  Court  in  Conder  ▼•  HoUeman,  71 
Ga.  93,  and  the  decision  of  this  court  in  Taylor 
v.  National  Cash  Register  Co.,  8  Ga.  App. 
283,  68  S.  E.  1009,  and  Fountain  y.  Fountain, 
7  Ga.  App.  362,  66  S.  E.  1020.  Under  these 
decisions  the  court  erred  in  holding  that  the 
judgment  lien  was  superior  to  the  reservation 
of  title  made  by  a  vendor  of  property  sold  aft- 
er the  judgment  was  obtained.  I!4u8  is  true, 
notwithstanding  the  written  contract  of  sale 
in  which  title  was  reserved  was  not  attested  in 
such  a  way  as  to  be  admissible  to  record.  A 
judgment   creditor,   whose  lien  antedates    the 


•For  otlier  casoi  see  same  topic  and  lection  NUMBER  in  Deo.  Dig.  ib  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  Indexes 
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contract  of  s&le,  is  not  one  of  the  "third  parties" 
referred  to  by  the  law  regarding  oonditional 
sales,  as  embodied  in  section  3818  of  the  OiTil 
Code  of  1910.  See  In  re  Atlanta  News  Pub. 
Co.  (D.  C.)  100  Fed.  519:  Central  Trust  Co. 
V.  Marietta  &  North  Georgia  R  R  Co.,  48  Fed. 
868,  1  C.  C.  A.  133. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1358-1362;  Dec,  Dig.  f  783  ;♦ 
Sales,  Cent.  Dig.  §§  1391-1402;  Dec.  Dig.  § 
474.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  6960-6971.] 

2.  DlSTINGXJISHABLB    DECISIONS. 

The  decisions  dted  and  relied  upon  by  the 
defendant  in  error  are,  upon  their  facts,  dis- 
tinguishable from  the  decisions  of  the  Supreme 
Court  above  cited. 

Error  from  City  Oourt  of  Taldosta;  J.  G. 
Cranford,  Judge. 

Action  between  the  American  Law  Book 
Company  and  the  Brunswick  Cross-Tie  & 
Creosoting  Company.  Judgment  in  favor  of 
the  latter,  and  the  former  brings  error.  Be- 
Tersed. 

E.  K.  Wilcox,  of  Valdosta,  for  plaintiff  in 
error.  Woodward  &  Smith,  of  Valdosta,  for 
defendant  tn  error. 

RUSSELL^  J.    Judgment  reversed. 


(12  G&.  App.  292) 

SIMPSON  V.  STATE.    (No.  4,499.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(8yllabu9  hy  the  Court,) 

h  YOLUNTABT     BlAirSLAUOHTEB  —  EVIDBNOB-- 

InsTBucnoNS. 

The  evidence  authorised  the  court  to  in- 
struct the  jury  upon  the  subject  of  voluntary 
manslaughter. 

2.  Homicide    (|  300*)  —  Sxlf-Dbfezvsx  ~  In- 
STsncnoNB. 

The  trial  judge  fully  and  correctly  present- 
ed to  the  jury  the  rules  of  law  applicable  to  a 
case  of  homicide,  where  it  Is  sought  to  justify 
it  by  the  reasonable  feais  of  the  slayer,  and 
an  instructionj  in  this  connection,  that  '*the 
hiw  does  not  justify  a  killing  by  one  who  be- 
lieves he  has  grounds  to  fear  that  he  will  be  in- 
jured, without  any  regard  to  the  extent  of  the 
injury,^  was  not  error. 

[Ed.   Note.~For  other  cases,  see   Homicide, 
Cent  Dig.  SI  614-632 ;   Dec  Dig.  {  300.*] 

3.  GanaNAL  Law  (f  1172*)— Appeal  and  Eb- 
BOR— Right  to  Allege  Ebbob— Pbbjudioe. 

The  accused  was  not  convicted  of  murder, 
but  of  voluntary  manslaughter.  For  this  rea- 
son tiie  instructions  upon  the  subject  of  malice 
could  not  have  been  prejudicial  to  the  accused 
in  any  of  tiie  respects  or  for  any  of  the  rea- 
sons pointed  out  In  the  assignments  of  error. 
One  tried  for  murder,  but  convicted  only  of 
manslaughter,  cannot  successfully  assign  error 
upon  instructions  of  the  trial  judge  as  to  mal- 
ice, without  showing  that  the  instructions  al- 
leged to  be  erroneous  in  some  way  influenced 
and  conduced  to  the  verdict  actually  rendered. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  3128,  3154,  3157,  3159- 
3163 ;    Dec  Dig.  |  1172.*] 

4.  CBiMiirAL  Law  (S  561*)  —  Bvioenob  —  In- 

GLTTBED    OTFENSES— REASONABLE   DOUBT. 

If  a  jury,  upon  the  trial  of  a  criminal  case, 
are  satisfied  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  accused  is  guilty  of  one 


of  two  or  more  ofiFenses  of  which  the  defeildant 
may  lawfully  be  convicted  under  the  Indictment 
against  him,  but  have  reasonable  doubt  as  to 
which  of  these  offenses  the  defendant  is  guilty 
of,  it  is  their  duty  to  give  him  the  benefit  of 
the  doubt,  and  find  him  guilty  only  of  the 
lower  grade  of  offense,  and  the  trial  judge  did 
not  err  in  instructing  the  jury  to  this  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §  1267 ;   Dec.  Dig.  S  561.*] 

6.  Criminal  Law  (|f  1064,  1114*)--Appeal— 
Assignments  o»  Ebkob— Motion  fob  New 
TBI al— Bill  of  Exceptions. 

Complaints  presented  only  in  the  brief,  and 
not  embodied  in  the  assignments  of  error  in 
the  motion  for  new  trial,  nor  in  the  bill  of  ex- 
ceptions, though  urged  in  argument,  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {$  2074-2684,  2918,  2921; 
Dec.  Dig.  §S  1064,  1114.*] 

6.  Vebdiot— Evidence. 

The  evidence  authorized  tbe  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Pnlaski  Coun- 
ty;  J.  H.  Martin,  Judge, 

J.  D.  Simpson  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.   Afilrmed. 

M.  H.  Boyer  and  d.  B.  Coates,  both  of 
Hawkinsville,  and  Jno.  R.  Cooper,  of  Macon, 
for  plaintiff  in  error.  B^  D.  Graham,  SoL 
Gen.,  of  McRae,  and  W.  L.  &  Warren  Grlce, 
of  Hawkinsville,  for  the  State. 

RUSSELL^  J.   Judgment  affirmed. 


(12  Qs.  App.  276) 

WHITE  et  aL  v.  BROWN,  Governor. 
(No.  4,302.) 

(Court  of  Appeals  of  Georgia.    Feb.  11, 1918.) 

(Byllahus  hy  the  OawrtJ 

1.  Bail  (J  93*)  —  Recognizanoe  — Enfobob- 

MENT— vacation  OF  JUDGMEITT— GbOUNDB. 

This  being  a  motion  to  set  aside  a  judg- 
ment absolute,  rendered  in  a  proceeding  to 
forfeit  a  criminal  recognizance,  and  it  appear- 
ing from  the  allegations  of  tne  petition  that 
scire  fadas  was  doly  issued  and  served  upon 
the  movants,  and  that  they  failed  to  appear 
and  urge  way  the  judgment  absolute  should 
not  be  granted,  it  was  too  late  to  urge^  as 
ground  for  setting  aside  the  judgment,  any 
reason  which  might  have  been  urged  before  its 
rendition,  unless  the  judgment  was,  for  some 
reason,  absolutely  void. 

[Ed  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  H  409,  410,  41&^a7;   Dec.  Dig.  |  08.*} 

2.  Bail  (|  98*)— Fobfeitbd  Recoonizakob— 
JuDOiCENT  —  Invalidity  —  Gbounds  —  In- 
sufficient Accusation. 

A  jndgment  absolute,  rendered  in  a  pro- 
ceeding to  forfeit  a  criniinal  recogniaancei  is 
void,  if  the  accusation  or  indictment  upon  which 
it  was  founded  sets  forth  no  offense.  Where, 
therefore,  in  a  motion  to  set  aside  such  a  judg- 
ment absolute,  it  is  alleged  that  the  accusation 
upon  which  it  was  found  was  void  on  its  faoe^ 
the  reasons  why  the  accusation  was  void  beini^ 
set  forth  in  detail  in  the  motion.  It  Is  error  to 
sustain  a  demurrer  upon  the  ground  that  the 
motion  sets  forth  no  reason  why  the  judgment 
should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §§  409,  410,  418-417;    Dec.  Dig.  i  93.*] 
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8.  Appeal  and  Bsbob  (|  1212*)— Rbvebsait- 
Effect. 

The  effect  of  the  ruling  now  made  1b  to 
leaye  open  only  the  question  whether  or  not 
the  accusation  upon  which  the  judgment  abso- 
lute was  granted  was  void  on  its  face.  None 
of  the  other  reasons  alleged  in  the  petition  to 
set  aside  the  judgment  are  meritorious. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4718;    Dec  Dig.  §  1212,*1 

Error  from  City  Ck)urt  of  Blakely;  L.  M. 
Rambo,  Judge. 

Action  between  M.  W.  White  and  others 
and  J.  M.  Brown,  Governor.  From  a  Judg- 
ment In  fayor  of  the  latter,  the  former  bring 
error.     Reversed. 

See,  also,  10  Ga.  App.  530,  73  a  E.  863. 

Byron  R.  Collins,  of  Blakely,  for  plaintiffs 
in  error.  Walter  Park,  Sol.,  and  Glessuer  & 
Park,  all  of  Blakely,  for  defendant  in  error. 

RUSSELL^  J.  Judgment  reversed. 


(12  Oa.  App.  26S) 

MEDDERS  V.  COX.     (No.  4,259.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(SyUdbua  hy  the  Court.) 

Justices  of  the  Peace  (§  117*)— Appeai>- 
Void  Judgment. 

Where  a  judgment  was  rendered  by  a  jus- 
tice of  the  peace  at  a  place  other  than  the  reg- 
ular place  for  holding  court,  and  by  consent  of 
parties  an  appeal  from  the  judgment  was  en- 
tered to  a  jury  in  that  court,  and  the  appeal 
was  tried  at  the  lawful  place  tor  holding  court, 
a  certiorari  from  an  adverse  judgment  rendered 
on  the  appeal,  complaining  that  the  first  judg- 
ment waa  void,  because  not  rendered  at  the 
regular  place  for  holding  court,  was  properly 
overruled.  The  judgment  of  the  magistrate  be- 
ing void  for  the  reason  stated,  the  appeal  could 
be  treated  as  one  entered  by  consent  before 
the  rendition  of  a  judgment.  Civil  Code  1910, 
S  4740.  Under  this  view,  the  error,  if  any.  in 
striking  the  exception  to  the  answer,  was  im- 
material. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S  372;  Dec.  Dig.  §  117.*] 

Error  from  Superior  Court,  Worth  Coun- 
ty; Frank  Park,  Judge. 

Action  between  Y.  O.  Medders  and  Mrs. 
R.  A.  Cox.  From  a  judgment  in  favor  of 
the  latter,  the  former  brings  error.  Af- 
firmed. 

Tison  &  Bell,  of  Sylvester,  for  plaintiff  In 
error.  J.  J.  Forehand  &  Son,  of  Sylvester, 
for  defendant  in  error. 

RUSSELL^  J.    Judgment  afllrmed. 

(it  Ga.  App.  867) 
CRAWLEY  V.  WATT-HOLMES  HARip^ 
WARE  CX).     (No.  4,244.) 

(Court  of  Appeals  of  Georgia.    Feb.  11«  1913.) 

(ByUahuB  hy  the  Court,) 

i.  Plkading  (§  254*)—Petitiow— Amendment 
—Inconsistent  Allboations— Dbmubbeb. 
The  court  did  not  err  in  overruling  the  de- 
murrer to  the  petition  as  amended,  even  though 


the    amendment    was    inconsistent    with    some 
paragraphs  of  the  petition  as  originally  drawn. 
[Ed.    Note.— For   other   cases,   see    Pleading, 
CJent  EMg.  §§  752-760;  Dec.  Dig.  i  254.*] 

2.  Husband  and  Wife  (§  25*>— Contracts 
(§  232*)— Husband  as  Wife's  Agent— Lim- 
itation OF  AuTHOBiTY— Implied  Autuob- 
itt. 

The  evidence  upon  the  point  of  agency  was 
conflicting;  but,  giving  full  verity  to  the  testi- 
mony for  the  plaintiff  upon  that  subject,  as  the 
jury  did,  the  testimony  is  not  subject  to  the 
construction  that  the  defendant  gave  to  her  bus- 
band  an  agency  so  extensive  as  to  enable  him 
to  alter  or  abrogate  the  contract  that  she  had 
already  made  with  the  plaintiff.  The  agency 
must  be  construed  as  being  limited  by  the  provi- 
sions of  the  contract,  which  restricted  the  total 
cost  6f  the  house  in  question  to  $3,300.  The 
plaintiff  did  not  show  that  this  contract  price 
of  the  house  had  not  been  paid  in  full;  and, 
if  it  was  paid,  the  defendant  cannot  be  held  lia- 
ble for  the  purchase  price  of  articles  which  it 
may  have  been  necessary  for  the  contractor  to 
use  in  order  to  complete  the  hoase  aooording  to 
the  contract,  unless  the  defendant,  as  owner 
of  the  house,  either  expressly  assented  to  mod- 
ifications of  the  contract  which  imposed  upon 
her  liability  for  a  larger  amount,  or  expressly 
authorized  her  agent  so  to  do.  .Authority^  to 
an  agent  to  execute  in  behalf  of  the  principal 
a  definite  specified  contract  doe^  not,  without 
more,  imply  or  include  authority  in  the  agent  to 
enter  into  independent  contracts,  even  though 
the  subject-matter  of  the  later  contract  be  re- 
lated to  or  the  same  as  that  of  the  contract  in 
the  execution  of  which  the  agent  was  empower- 
ed to  act  for  his  principal. 

[Ed.  Note.^For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  148-154;  Dec.  Dig.  §  25;* 
Contracts,  Cent.  Dig.  iS  1071-10»7;  Dec.  Dig. 
§  232.*] 

3.   AUTHOBITY    OF    AOENT— -PUBOHASB    Of    MA- 

tebials—iKnowledge  of  Selleb. 

The  above  is  peculiarly  applicable  where  it 
appears,  as  in  the  present  case,  that  the  party 
who  furnished  material  and  supplies  for  the 
building  in  question  knew  the  provisions  of  the 
contract  under  which  material  and  supplies 
were  furnished. 

Error  from  City  Court  of  Fitzgerald;  EI 
Wall,  Judge. 

Action  between  Mrs.  O.  E.  Crawley  and 
the  Watt-Holmes  Hardware  Company.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.     Reversed. 

Elkins  &  Wall,  of  Fitzgerald,  for  plaintiff 
in  error.  Haygood  &  Cutts,  of  Eltzgerald,  for 
defendant  in  error. 

EUSSELrL,  J.    Judgment  reversed 


(12  Qa.  App.  308) 
WBIGHT  V.  WATTEKS.     (No.  4,224.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(8yllahu$  ly  the  Court.) 

Deeds  (5  17*)—Pbice  —  Consideration  —  Na- 
ture—Debt  of  Thibd  Person. 

Until  the  |^rantee  in  a  deed  has  paid  the 
purcha9e  price  m  full,  he  is  liaUe  for  any  bal- 
ance thereof  remaining  unpaid.  It  Is  within 
the  power  of  a  vendor,  in  agreeing  to  the  sale 
of  his  land,  to  fix  the  consideration  for  which 
he  will  part  with  his  title;  and  it  is  immaterial 
whether  the  consideration  is  to  be  paid  wholly 
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in  money,  or  partly  in  money  and  other  things 
of  Yalue.  It  may  include  payment  of  the  debt 
of  a  third  person  who  is  not  a  party  to  the 
contract  of  sale. 

[Ed.  Note.~For  other  cases,  see  Deeds,  Gent 
Dig.  §§  26-^7 ;    Dec  Dig.  f  17.*] 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  A  R  Wright  against  A  W. 
Watters.  Judgment  of  dismissal,  and  plain- 
tiff brings  error.     Reversed. 

Lipscomb,  Willingham  &  Wright  and  Na- 
than Harris,  all  of  Rome,  for  plaintiff  in  er- 
ror. Maddoz  &  Doyal,  of  Rome,  for  defend- 
ant in  error. 

RUSSELL,  J.  The  trial  Judge  did  not 
state  the  reasons  for  his  Judgment  in  the 
order  dismissing  the  plaintiff's  petition,  but, 
as  appears  from  the  brief  for  the  defendant, 
it  wonld  seem  that  the  demurrer  was  sus^ 
tained  upon  the  ground  that  the  plaintiff 
could  not  maintain  her  action,  because  Sea- 
bom  Wright  was  not  a  party  to  the  deed,  a 
portion  of  the  consideration  of  which  Is 
made  the  hasis  of  the  suit  Counsel  for  the 
defendant  strenuously  insists  that  Mrs. 
Wright  could  not  maintain  the  action  against 
Watters,  because  she  was  in  no  way  bound 
for  her  husband's  original  subscription,  nor 
by  the  Judgment  r.endered  against  him,  and 
that  any  payment  of  the  Judgment  on  her 
part  was  a  purely  voluntary  act,  and  in  no 
way  gaye  her  the  right  to  sue  in  this  case. 

We  think  the  petition  sets  forth  a  good 
cause  of  action,  and  that  the  trial  Judge 
erred  in  dismissing  it  Conceding  that  Mr. 
Wright  Is  in  no  sense  a  party  to  the  con- 
tract, and  that  his  wife,  who  is  the  plaintiff, 
was  in  no  way  bound  by  the  subscription, 
still  we  know  of  no  rule  of  law  which  for- 
bids her  making  the  debt  or  obligation  of 
any  person  in  whom  she  is  Interested,  or 
which  'she  for  any  reason  desires  to  pay,  a 
part  of  the  consideration  of  the  purchase 
ptice  of  land  which  she  is  selling.  The  un- 
dertaking of  the  defendant  to  pay  the  sub- 
scription of  Seaborn  Wright,  In  her  view  of 
the  case,  is  as  much  a  part  of  the  consider- 
ation of  the  deed  as  the  $10,000  agreed  to  be 
paid  in  cash.  It  occupies  the  same  relation 
to  the  deed  in  this  case  as  if  the  purchase 
price  had  been  $11,000,  instead  of  $10,000. 
And  if  the  purchase  price  had  been  $11,000, 
and  only  $10,000  of  it  had  in  fact  been  paid, 
no  one  will  contend  that  Mrs.  Wright  can- 
not maintain  an  action  to  recover  the  un* 
paid  balance  of  the  purchase  money,  what- 
ever that  amount  may  be,  or  whensoever  or 
howsoever  it  might  be  contracted  to  be  paid. 
Although  the  deed  recites  the  receipt  of  the 
purchase  price,  the  question  as  to  whether 
the  purchase  price  has  been  wholly  paid,  or 
only  partially  paid,  or  not  paid  at  all,  is  al- 
ways a  legitimate  subject  of  Inquiry,  and, 
even  though  the  deed  passes  title  to  the  de- 


fendant In  such  an  action,  the  recital  of  the 
deed  will  not  defeat  the  vendor's  recovery 
of  a  Judgment  for  whatever  portion  of  the 
purchase  price  may  remain  unpaid. 

In  our  view  of  this  case,  compliance  on  the 
part  of  Watters  with  his  undertaking  to  pay 
the  subscription  which  he  contracted  to  pay 
is  necessary  to  effect  his  complete  discharge 
from  liability  for  the  purchase  price  of  the 
land,  and  it  is  wholly  Inunaterial  who  made 
the  subscription,  or  that  the  subscription 
was  originally  made  by  the  plalntiiTs  hus- 
band instead  of  herself.  But,  even  If  we 
should  be  In  error  as  to  this,  the  petition 
alleges  that  the  subscription,  though  made 
by  Seaborn  Wright,  was  ratified  by  his  wife, 
and  was  originally  made  for  her  benefit,  In 
order  to  Increase  the  value  of  the  very  prop- 
erty of  hers  which  was  sold  to  Watters. 
And  certainly,  if  the  plaintiff  proves  this 
allegation,  the  assumption  by  Watters  of 
Wright's  contract  would  seem  to  be  a  good 
consideration,  even  under  the  contention  of 
the  defendant  We  hold,  however,  as  above 
stated,  that  until  the  grantee  in  a  deed  has 
paid  tJie  purchase  price  in  full,  he  Is  liable 
for  any  balance  thereof  remaining  unpaid; 
and  it  is  within  the  power  of  a  vendor  In 
agreeing  to  the  sale  of  his  land  to  fix  the 
consideration  for  which  he  will  part  with 
his  title.  It  is  immaterial,  provided  the  con- 
sideration Is  valuable,  whether  it  is  to  be 
paid  wholly  in  money,  or  partly  in  money 
and  other  things  of  value.  And  this  right 
Includes  the  right  to  Include  within  the  con- 
sideration the  payment  of  the  debts  of  a 
third  person  who  is  not  a  party  to  the  con- 
tract of  sale.  In  the  present  case  the  tact 
that  the  plaintiff  is  the  wife  of  the  person 
whose  debt  Is  to  be  paid  does  not  affect  the 
ruling,  because  it  is  alleged  that  the  original 
obligation  of  the  husband  was  assumed  for 
the  benefit  of  the  wife  and  her  property, 
merely  as  her  agent  and  without  any  appar- 
ent benefit  to  himself,  and  wa^  subsequently 
ratified  by  her.  It  cannot  be  treated  as  a 
case. in  which  the  wife  has  assumed  liability 
for  her  husband's  indebtedness.  Even  if  it 
could,  the  defendant  in  the  present  case  is 
not  in  a  position  to  raise  the  point  His 
promise  to  pay  the  amount  Involved,  as  a 
part  of  the  consideration  of  the  deed  which 
gives  him  possession  of  the  land,  estops  him. 

Judgment  reversed. 

(12  Oa.  App.  2$0> 

CENTRAL  GEORGIA  POWER  CX),  ▼. 

STATB.     (No.  4,228.) 

(Ck>art  of  Appeals  of  Georgia.    Feb.  U,  1918.> 
(8yttahv9  hy  ih€  Court) 

iNDICnCBNT    AND    INFORMATION    (|    8*)— Ck>Br 

pobation—Neobsbitt  ov  Indiotmsnt. 

This  case  is  controlled  by  the  decisions  of 
this  court  in  Progress  Club  v.  State,  12  Ga. 
App.  174,  76  S.  E.  1029,  and  Bruoswick-Ogle- 
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thorpe  Club  r.  State.  12  Ga.  App.  180,  76  S.  B. 
1034.  The  defendant  corporation  was  charged 
by  accusation,  and  not  by  indictment  or  present- 
ment of  a  grand  jury,  and  it  being  therefore  im- 
possible, under  the  provisions  of  Penal  Code 
1910,  t  963,  for  the  court  to  have  obtained  ju- 
risdicQon,  all  of  the  proceedings  in  the  tnal 
were  nugatory,  and  a  consideration  of  any  of 
the  aasignments  of  error  is  thereby  precluded. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f|  9-23;  Dec.  Dig. 
I  3.»} 

Error  from  City  Court  of  Jackson;  H.  M. 
Fletcher,  Judge. 

The  Central  Georgia  Power  Company  was 
charged  by  accusation,  and  it  brings  error. 
Reversed. 

Hatcher  &  Smith,  of  Macon,  and  Greene  F. 
Johnson,  of  Monticello,  for  plaintiff  In  error. 
G.  L.  Redman,  SoL,  of  Jackson,  and  O.  M. 
Duke,  of  Flovilla,  for  the  State. 

RUSSEILL,  J.    Judgment  reversed. 


(12  Ga.  App.  S06) 

LEWIS  T.   HARRIS,   Marshal     (No.  4,530.) 

(Court  of  Appeals  of  Georgia.     Feb.  11,  1913.) 

(8yllahu9  ly  the  Court.) 

1.  Licenses   (|  6% ♦)— Municipal  Powers— 
GccuPATiON  Tax. 

Towns  and  villages  in  this  state  incor^ 
porated  by  the  superior  courts  under  the  provi- 
sions of  Pol.  Code  1895.  §!l  685-710,  especially 
under  sections  696,  700,  702,  are  authorized, 
through  their  mayor  and  council,  to  fix,  assess, 
and  collect  taxes  on  occupations,  professions, 
businesses,  and  all  taxable  property  located 
in  said  towns  or  villages,  for  tbe  purpose  of 
raising  revenue  for  corporate  purposes.  Pearce 
V.  City  Council  of  Augusta,  37  Ga.  597 ;  Burch 
V.  Savannah,  4i2  Ga.  597;  Johnston  v.  Mayor, 
eta,  of  Macon,  62  Ga.  645. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Dec.  Dig.  §  5%.*] 

2.  Licenses  (f  5%*)— Municipal  Po webs- 
Occupation  Tax. 

The  town  of  Beach,  in  the  county  of  Ware, 
was  incorporated  under  the  provisions  of  sec^ 
tions  of  the  Political  Code  above  cited;  and  the 
mayor  and  council  of  the  town  were  authorized 
to  adopt  and  enforce  an  ordinance  providing 
for  a  license  or  tax  to  be  paid  by  persons  operat- 
ing restaurants  or  selling  fish  in  the  town. 

[Eid.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  §  5%.*] 

8.  Habeas  Odepub  (|  22*}— Gbounds  fob  Be- 
lief—Autuoritt  FOB  Detention. 

The  plaintiff  in  error  having  been  tried  by 
mnnicipaT  autiiority  of  the  town  of  Beach  for 
a  violation  of  the  ordinance  regulating  the  sale 
of  fish  and  the  keeping  of  restaurants,  and  sen- 
tenced, his  custody  by  the  marshal  of  the  town^ 
under  such  judgment  rendered  by  the  municipal 
court,  was  lawful;  and  there  was  no  error  in 
the  refusal  of  the  lower  court  to  discharge  him 
under  writ  of  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor^ 
pus,  Cent  Dig.  §§  19%,  20;   Dec.  Dig.  §  22.*J 

Brror  from  C?ity  Court  of  Waycross;  John 
CL  McDonald,  Judge. 

Application  by  D.  J.  Lewis  for  a  writ  of 
habeas  corpus  to   W.   R.   Harris,   Marshal. 


From  a  Judgment  denying  the  writ,  tbe  peti- 
tioner brings  error.    Affirmed. 

John  S.  Walker,  of  Waycross,  for  plaintiff 
in  error.  Wilson,  Bennett  &  Lambdin,  of 
Waycross,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  affirmed* 


(12  Oa.  App.  291) 
GLISSON  ▼.  MOORB.     (Na  4,493.) 
(Court  of  Appeals  of  Georgia.    F^b.  11,  1913.) 

(Syllahua  hy  the  Court.) 

1.  EOCECUTION  (§  195*)  —  Olaiks  bt  Tuibd 
Persons—Judgment. 

A  claim  was  interposed  to  a  levy  upon  per- 
sonal property,  and  the  levying  officer  failed 
and  neglected  to  return  the  fi.  fa.  and  claim 

gapers  to  the  proper  term  of  the  court  to  which, 
y  statute,  he  was  required  to  make  return. 
The  claimant,  shortly  before  this  term  of  court, 
went  to  the  courthouse  and  inquired  of  the  clerk 
and  sheriff  as  to  whether  this  fi.  fsu  avd  the 
levy  and  claim  had  been  returned,  and  ascertain- 
ed that  they  had  not  been  returned  or  filed. 
The  sheriff  kept  the  claim  papers  and  the  fi.  fa. 
in  his  possession  for  over  a  year  and  a  half, 
until  seven  terms  of  the  court  had  elapsed  from 
the  term  to  which  the  papers  should  have  been 
returned,  and  then  filed  the  fi.  fa.  and  daim. 
Held,  that  the  claimant,  having  used  due  dili- 
gence and  ascertained  that  the  papers  had  not 
been  returned,  had  the  right  to  presume  that 
the  levy  had  been  abandoned,  or  that  a  settle- 
ment had  been  reached  between  the  defendant 
in  fi.  fa.  and  his  judgment  creditor  in  court  at 
the  term  of  the  court  to  which  the  claim  papers 
should  have  been  rotnrn(*d;  and  it  was  error,  in 
the  absence  of  the  claimant,  to  permit  the  plain- 
tiff in  fi.  fa.  to  tender  issue  in  the  claim  case  and 
proceed  with  the  trial,  and  to  obtain  a  verdict 
and  judgment  finding  the  property  subject  to 
the  n.  fa.  The  proper  judgment  on  these  fact^ 
would  have  been  one  dismissing  the  claim  and 
ordering  that  the  levy  proceed. 

[Eid.  Note. — ^For  other  cases,  see  Execution, 
Cent  Dig.  {  W5;    Dec  Dig.  §  196.* ] 

2.  Judgment  (J  359*)— Vacation— Gbounds. 

The  verdict  and  judgment  so  rendered!  in 
the  claim  case,  as  above  "stated,  should  have 
been  set  aside  by  the  court  that  rendered  it,  on 
a  motion  for  that  purpose  made  by  the  claim- 
ant during  the  term  at  which  the  verdict  and 
judgment  were  rendered. 

[£d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  697 ;  Dec.  Dig.  |  359.*] 

Hill,  C.  J.,  dissenting. 

Error  from  City  Court  of  Swainsboro;  H. 
R.  Daniel,  Judge. 

Claim  by  M.  E.  Gllsson  to  property  levied 
on  by  C  H.  Moore.  Judgment  for  plaintiff, 
and  claimant  brings  error.    Reversed. 

B.  B.  Blount,  of  Wrightsville,  and  Hlnes 
Sc  Jordan,  of  Atlanta,  for  plaintiff  In  error. 
A.  Ia  Hatcher,  of  WrightsTllleb  for  defendant 
in  error. 

BUSSELX/y  J.    Judgment  reyersed* 

HILL,  a  J.  (dissenting).  Where  a  levy  la 
made  on  personal  property,  and  a  claim  is 
interposed,  it  is  the  duty  of  the  levying  officer 
to  return  and  file  the  claim  papers  and  the 


W»" 
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execation,  with  the  entries  thereon,  at  the 
next  term  of  the  court  from  which  the  ex- 
ecution Issued.  dvU  Oode  1910,  §  5167.  On 
failore  or  refusal  of  the  levying  officer  to  do 
so.  It  is  the  right  of  either  the  plaintiff  In  fl. 
fa.  or  the  claimant  to  rule  the  officer  for 
such  breach  of  his  duty;  both  parties  being 
interested  in  the  proper  disposition  of  the 
claim  case.  Ck>ttle  v.  Dodson,  25  6a.  633. 
If  both  the  plaintiff  in  fl.  fa.  and  the  claim- 
ant acquiesce  In  this  neglect  of  duty  by  the 
levying  officer,  and  the  officer  subsequently 
returns  the  claim  papers,  with  the  execution, 
to  the  proper  court,  and  the  dalm  case  is 
called  for  trial,  and  the  claimant  falls  to 
appear  and  prosecute  his  claim,  the  plaintiff 
In  fl.  fa.  may»  at  his  election,  have  the  claim 
dismissed,  or  may  tender  issue  on  the  dalm 
and  submit  his  evidence;  and  the  verdict  and 
judgment  rendered  thereon  should  not  subse- 
quently be  set  aside  at  the  instance  of  the 
dalmant.  Royce  v.  Small,  ^  6a.  677,  20  S. 
SL  12. 


(12  6a.  App.  288) 

PASCHAL  V.  STATR    (No.  4,503.) 
(Court  of  Appeals  of  Georgia.     Feb.  11,  1013.) 

(8yllahu$  hy  the  Court,) 

liABCEirr    <J    3*)  —  BucMENTS  —  Intent    to 
Stbai«. 

It  is  elementarpr  that  an  Intent  to  steal  is 
essential  to  the  existence  of  the  crime  of  lar- 
ceny. In  the  present  case,  the  publicity  of  the 
taking  and  the  defendant's  claim  of  right  are 
andisputed,  and  the  other  drcumstances  are 
insufficient  to  anthoriee  the  jury  to  infer,  to 
the  exclusion  of  any  other  reasonable  supposi- 
tion, that  the  defendant's  use  of  his  own  bug- 
gy, though  it  had  been  levied  upon  by  a  consta- 
ble, was  a  taking  animo  furandi.  The  defend- 
ant may  be  guilty  of  trespass,  as  is  the  consta- 
ble himself  if  the  testimony  as  to  his  taking  of 
the  defendant's  trace  chain  is  true. 


Ing  the  buggy— the  subject-matter  thereof— 
under  the  shed  of  the  defendant,  the  consta- 
ble departed  from  the  premises.  Almost  im- 
mediately thereafter  the  defendant  returned 
to  his  home,  and,  finding  the  buggy  fastened 
up  by  the  chain,  inquired  of  a  bystander, 
"Who  had  chained  up  the  buggy?"  He  was 
informed  that  it  had  been  done  by  Mr.  Coch- 
ran. The  defendant  immediately  left  his 
home,  went  after  Mr.  Cochran,  and  overtook 
him  on  the  road.  After  some  conversation 
on  the  subject  of  the  levy  the  defendant  ten- 
dered to  Mr.  Cochran  $2  in  part  payment  of 
the  taxes.  This  payment  was  accepted,  but 
not  in  full  settlement  of  the  fl.  fa.,  and  the 
defendant  then  returned  to  his  home.  It 
appears  that  the  defendant  then  broke  the 
trace  chain  which  had  been  used  to  detain 
the  buggy  in  his  shed,  and  made  use  of  the 
buggy  constantly  and  publicly  in  the  ordi- 
nary course  of  his  affairs.  There  is  nothing 
In  the  lecord  to  indicate  that  the  defendant 
carried  the  buggy  beyond  the  jurisdiction  of 
the  county  officers,  or  made  any  attempt  to 
conceal  it,  although  the  prosecutor  testified 
that  on  one  or  two  occasions  he  was  unable 
to  locate  It  at  the  defendant's  home.  It 
is  further  testified  by  the  prosecutor  himself 
that  the  defendant  paid  him  everything  that 
was  due  on  the  fl.  fa.,  In  small  amounts, 
from  time  to  time.  For  the  reasons  stated  in 
the  headnote,  we  think  that  the  evidence  was 
not  sufficient  to  support  a  conviction  of  lar- 
ceny.   Judgment  reversed. 


[E)d.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  Si  3-10;    Dec  Dig.  §  8.*] 

Error  from  City  Court  of  Madison ;  K.  & 
Anderson,  Judge. 

Jack  Paschal  was  convicted  of  larceny,  and 
brings  error.     Reversed. 

M.  C.  Few,  of  Madison,  for  plaintiff  In  error. 
A.  G.  Foster,  SoL,  of  Madison,  for  the  State. 

RUSSELL,  J.  It  appears  from  the  record 
that  Jack  Paschal,  the  accused,  owed  taxes  to 
the  amount  of  $6.97,  and  that  on  or  about  Feb- 
ruary 7,  1912,  Constable  T.  J.  Cochran  (the 
prosecutor  in  this  case),  during  PaschaVs  ab- 
sence^  called  at  his  home  and  levied  upon  a  top 
buggy,  the  property  of  the  defendant,  the 
value  of  which  was  alleged  to  have  been  $50, 
to  satisfy  a  fl.  fa.  for  the  said  taxes.  It  fur- 
ther appears  that  Constable  Cochran,  with- 
out permission,  made  use  of  a  trace  chain 
bdonglng  to  the  defendant  to  lock  the  wheels 
of  the  buggy  upon  which  the  levy  had  heea 
made,  and  that  he  secured  the  chain  with 
a  padlock.    After  making  the  levy,  and  leav- 


(12  Ga.  App.  279) 

W.  T.  MAYNARD  &  CO.  et  aL  v.  MAYNARD. 

(No.  4,361.) 

(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(Syttalui  ly  the  Couy-t,) 

Banks  and  Banking  (§  154*)— Functions 
AND  DxALiNGa— Action  on  Cebtificatb  or 
Deposit. 

In  a  suit  brought  by  a  married  woman 
against  a  bank,  on  a  certificate  of  deposit  is- 
sued to  her  by  the  bank,  the  defense  relied  up- 
on was  that  the  bank  had  paid  to  her  husband 
the  money  represented  by  the  certificate,  in 
obedience  to  her  oral  direction  to  make  such  pay- 
ment ;  and  the  trial  judge  was  timely  requested 
to  instruct  the  jury  as  follows:  "If  vou  be- 
lieve, from  the  evidence  in  this  case,  that  the 
Slaintiff,  Mrs.  Martha  Maynard,  authorized  the 
efendant  to  pay  the  money  represented  by 
the  certificate  of  deposit  over  to  her  husband, 
and  the  defendant  did  in  good  faith  pav  it 
over  to  him.  then  I  charge  you  that,  in  law, 
that  would  oe  a  good  defense  to  a  suit  predi- 
cated upon  this  certificate  of  deposit  in  favor 
of  the  plaintiff,  and  she  could  not  recover,  pro- 
vided she  had  authorised  the  defendant  to  let 
her  husband  have  the  money;  and  this  woald 
be  true  whether  she  let  him  have  it  as  a  loan, 
or  whether  as  a  gift"  Seld,  that  this  was  a 
correct  statement  of  law  applicable  to  the  is- 
sues made  by  the  pleadings  and  the  evidence, 
and  was  not  covered  by  the  general  charge; 
and  the  refusal  to  charge  as  requested  was  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  502-^12,  515,  516,  51&~ 
633;    Dec.  Dig.  §  154.*] 


*For  other  gmmb  a—  same  topic  and  sootion  NUMB&R  in  Doc  Dig.  *  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indezei 
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Error  from  City  Court  of  Forsyth;  T.  B. 
Cabaniss,  Judge. 

Action  by  Martha  Maynard  against  W.  T. 
Maynard  &  Co.  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Maynard  &  Co.,  private  bankers,  on  Janu- 
ary 11,  1006,  issued  to  Mrs.  Martha  Maynard 
a  certificate  of  deposit  for  |3,000»  bearing  in- 
terest at  the  rate  of  8  per  cent  per  annum, 
if  left  with  the  bankers  for  one  year  or 
longer.  The  certificate  was  to  be  paid,  both 
principal  and  Interest,  upon  its  return  to  the 
bankers  properly  indorsed.  On  January  19, 
1907,  the  certificate  of  deposit  was  credited 
with  interest  paid  for  one  year,  and  on 
March  4,  1910,  a  credit  of  $1,000  was  entered 
upon  it.  Upon  the  back  of  the  certificate 
the  name  of  Mrs.  Martha  Maynard  was  in- 
dorsed, for  the  purpose  of  demanding  pay- 
meht  Mrs.  Maynard,  as  the  holder  of  the 
certificate,  made  a  demand  on  the  bank  for 
payment  of  the  balance  due  thereon,  and  pay- 
ment was  refused,  and  she  thereupon  brought 
suit  against  Maynard  &  Co.  in  the  city 
court  of  Forsyth,  and  obtained  a  verdict  for 
the  amount  of  the  certificate,  less  the  credits 
appearing  thereon.  The  defendants  there- 
upon filed  a  motion  f6r  a  new  trial,  based 
upon  the  usual  general  grounds  and  upon 
special  assignments  of  error  as  to  excerpts 
from  the  charge  of  the  court  and  the  re- 
fusal to  give  certain  written  instructions. 
The  writ  of  error  brings  up  for  review  the 
Judgment  overruling  the  motion  for  a  new 
trial. 

The  defendants  admitted  the  execution  of 
the  certificate  of  deposit,  and  that  the  plain- 
tiff was  the  legal  holder  thereof.  They  re- 
lied upon  two  defenses:  First,  that  the 
amount  of  the  certificate  had  been  paid  by 
them  to  the  husband  of  the  plaintiff  on  her 
oral  direction  to  make  such  payment  Ellab- 
orating  this  defense,  they  claimed  that  in 
July,  1907,  negotiations  began  between  the 
plaintiff's  husband  and  Mrs.  Reed,  looking  to 
the  purchase  of  a  stock  of  goods,  consisting 
of  groceries,  owned  by  Mrs.  Reed;  that  the 
first  information  the  defendants  had  of  this 
matter  was  when  Mrs.  Reed  spoke  to  one  of 
the  members  of  the  firm,  telling  him  of  the 
pending  trade,  and  informing  him  that  the 
plalntifl"8  certificate  of  deposit,  issued  by  the 
defendants,  would  be  used  in  purchasing  the 
stock  of  goods,  should  the  terms  of  the  trade 
be  finally  agreed  on ;  that  subsequently  both 
the  plaintiff  and  her  husband  informed  the 
defendants  of  the  purchase  of  the  stock  of 
goods,  and  the  plaintiff,  in  the  conversation 
then  had,  authorized  the  bankers  to  pay  to 
her  husband  the  $3,000  on  deposit  represent- 
ed by  the  certificate,  to  be  used  by  them  in 
payment  for  the  stock  of  goods  purchased 
from  Mrs.  Reed;  that  in  pursuance  of  this 
arrangement  the  plaintiff's  husband  checked 
out  $1,000  of  the  money  represented  by  the 
certificate,  to  replenish  his  stock  of  goods; 


and  that  Mrs.  Reed»  in  payment  for  the  stock 
of  goods  she  had  sold  to  him,  drew  out  of 
the  bank,  in  person  and  by  check,  something 
over  $1,900  as  a  part  of  the  sum  represented 
by  the  certificate',  and  in  this  way  all  of 
the  $3,000  represented  by  the  certificate  of 
deposit  was  paid  out  The  defendants  aver 
that  from  this  time  in  1907  until  early  in 
1910,  the  plaintiff  made  no  claim  on  the  cer- 
tificate of  deposit,  and  made  no  demand  for 
the  payment  of  any  interest  thereon.  The 
second  defense  relied  upon,  although  there 
was  no  formal  plea  to  that  effect  vras  that 
the  plaintiff  had  subsequently  fully  ratified 
the  payment  by  the  defendants  of  the  amount 
of  her  deposit 

The  evidence  as  to  the  controlling  issue  in 
the  case,  to  wit,  as  to  the  authority  to. pay 
out  the  money  as  represented  by  the  certif- 
icate of  dciK)sit  was  in  direct  and  sharp  con- 
flict; the  plaintiff  and  her  husband  both  tes- 
tifying unequivocally  that  no  such  authority 
had  been  gi^en.  She  not  only  denied  that  she 
had  given  the  defendants  any  directions  to 
pay  out  her  money  in  the  manner  claimed, 
but  testified  that  she  was  keeping  her  money 
in  bank  for  the  purpose  of  building  a  little 
home  for  herself;  that  she  never  authorized 
the  bank  or  her  husband  to  use  any  part  of 
it  in  the  purchase  of  the  Reed  stock  of  goods; 
that  she  did  not  know  of  any  arrangement 
which  her  husband  had  made  with  the  de- 
fendants 02  with  Mrs.  Reed  for  the  purchase 
of  the  goods ;  that  the  only  amount  she  ever 
received  on  the  deposit  was  the  Interest  cred- 
ited on  the  back  of  the  certificate  and  the 
$1,000  paid  directly  to  her;  and  that  she  had 
no  knowledge  that  the  balance  represented 
by  the  certificate  was  used  by  her  husband 
in  payment  for  the  stock  of  goods  bought  by 
him  from  Mrs.  Reed.  The  defendants,  by 
positive  evidence  and  by  corroborating  cir- 
cumstances, supported  all  the  material  al- 
legations of  their  plea.  They  proved  also 
that  they  were  not  interested  in  any  manner 
in  the  transaction  relating  to  the  purchase 
of  the  stock  of  goods  from  Mrs.  Reed,  and 
had  received  no  benefit  from  the  payment  of 
the  plaintifTs  money  to  Mrs.  Reed  and  plain- 
tiff's husband.  The  verdict,  being  supported 
by  the  evidence  in  behalf  of  the  plaintiff, 
cannot  be  disturbed  by  this  court;  and  un- 
less some  material  and  prejudicial  error  of 
law  was  committed  in  the  tria^  which  misled 
or  confused  the  Jury  in  arriving  at  their  ver- 
dict, a  new  trial  should  not  be  granted.  Tlie 
instructions  which  the  trial  Judge  gave  to 
the  Jury,  and  the  written  requests  made  by 
the  defendants,  which  were  refused,  relate 
to  two  questions  covered  by  the  various 
grounds  of  the  motion  for  a  new  trial,  and 
these  will  be  considered  in  their  order. 

R.  Ll  Maynard,  of  Americas,  and  Willing- 
ham  &  Willingham,  of  Forsyth,  for  plaintiffs 
in  error.  Persons  &  Persons,  of  Forsyth^  for 
defendant  in  error* 
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HHili,  C.  J.  (after  stating  the  facts  as 
above).  1.  It  is  conceded  that  the  certificate 
of  deposit  was  duly  issued  to  the  plaintiff; 
that  this  certificate  was  not  taken  up  by  the 
defendants ;  and  that  the  money  represented 
thereby  was  paid  out  by  them  upon  the  oral 
direction  and  request  of  the  plaintiff  as  the 
holder  of  the  certificate.  So  the  main  ques- 
tion in  the  case  is  this:  Gould  the  bankers 
lawfully  pay  out  to  the  husband  the  wife's 
money,  deposited  with  them  and  represented 
by  the  certificate,  upon  the  oral  instructions, 
to  be  used  by  him  in  paying  his  debts,  the 
bank  not  being  interested  in  the  use  of  the 
money  and  receiving  no  benefit  therefrom? 
We  think  the  law-  applicable  to  this  question 
has  never  been  better  stated  than  by  Judge 
Powell  in  the  case  of  Third  National  Bank 
V.  Poe,  6  Ga.  App.  113,  62  S..  E.  826,  to  the 
effect  that  a  married  woman  has  power  to 
contract  as  to  her  separate  estate,  subject 
only  to  the  statutory  limitations  that  she 
cannot  make  a  contract  of  suretyship,  can- 
not assume,  or  pay  to  a  creditor  of  the  hus- 
band, a  debt  of  the  latter,  and  cannot  sell 
her  separate  estate  to  her  husband  without 
the  consent  of  the  superior  court  "In  the 
absence  of  fraud  or  undue  influence,  she  may 
irlve  her  property  or  money  to  her  husband, 
in  order  that  he  may  pay  his  debts;"  and, 
"in  the  absence  of  fraud  or  collusion,  she 
may  borrow  money  or  sell  property  (the  hus- 
band's creditor  not  being  the  lender  or  pur- 
chaser, ffb  the  case  may  be)  to  get  money  to 
fomii^  to  her  husband,  in  order  that  he  may 
pay  his  debts,  notwithstanding  the  lender  or 
purchaser  knows  the  purpose.*'  This  state- 
ment of  the  rule  of  law  applicable  to  the 
rights  of  the  wife  as  to  her  separate  estate 
is  abundantly  shown  to  be  correct  by  the 
many  decisions  of  the  Supreme  Court  cited 
by  Judge  Powell  In  the  Poe  Case,  supra. 
While  it  would  be  unusual  and  a  dangerous 
practice  for  a  bank  to  pay  out  a  depositor's 
money  under  a  verbal  direction  of  the  depos- 
itor, the  mon^  paid  out  being  represented 
by  the  bank's  certificate  of  deposit,  which 
expressly  provides  that  it  shall  not  be  paid, 
except  on  the  return  of  the  certificate,  prop- 
erly indorsed,  yet  if  in  fact  this  direction  Is 
giv^i,  and  the  bank  in  good  faith  pays  out 
the  money  according  to  the  direction,  with- 
oat  any  interest  in  the  payment,  and  receives 
no  benefit  therefrom,  the  bank  will  not  be 
compelled  subsequentiy  to  pay  to  the  depos- 
itor, as  the  holder  of  the  certificate,  the  sum 
represented  thereby,  and  which  it  previously 
paid  out  according  to  the  direction  of  the 
holder  thereof.  In  other  words.  If  the  de- 
fendants in  this  case,  as  private  bankers, 
paid  out  this  money  to  Mrs.  Reed  for  the 
pardiase  of  a  stock  of  goods,  under  the  pos- 
itive oral  direction  of  the  plaintiff  to  do  so, 
or  paid  it  to  her  hasband  in  order  that  he 
mi^t  buy  this  stock  of  goods  from  Mrs. 
tteedt  in  the  absence  of  any  fraud  on  the 


part  of  Mrs.  Reed  in  procuring  the  purchase 
of  the  goods,  or  of  any  benefit  accruing  to 
the  bank  by  reason  of  the  transaction,  and 
in  the  absence  of  any  fraud  therein.  It  being 
simply  a  voluntary  gift  by  the  wife  of  her 
money  to  the  husband  in  order  that  he  might 
buy  this  stock  of  goods,  the  payment  would 
have  been  valid,  and  the  plaintiff  would  not 
subsequently  have  the  right  to  recover  as  the 
holder  of  the  certificate  of  deposit  The  rule 
of  law  comprehensively  announced  by  Judge 
Powell  in  the  Poe  Case,  supra,  was  applica- 
ble to  the  facts  of  the  present  case,  at  least 
it  was  applicable  to  the  contentions  of  the 
defendants;  and  the  trial  Judge  was  re- 
quested by  the  defendants  to  give  in  charge 
written  instructions  embodying  the  law  as 
thus  announced  and  as  well  settled  by  re- 
peated rulings  of  the  Supreme  Court  See 
Johnson  v.  Leffler  Co.,  122  Ga.  670,  50  S.  E. 
488 :  McCrory  v.  Grandy,  02  Ga.  327,  18  S. 
E.  65 ;  Nelms  v.  Keller,  103  Ga.  746,  30  S.  E. 
572 ;  Gross  v.  Whitely,  128  Ga.  79,  57  S.  B. 
94 :    Hill  V.  Cooley,  112  Ga.  115,  37  S.  E.  109. 

The  plaintiff  in  error  contended  before  the 
trial  court,  and  contends  here,  that  If  the 
wife  can  legally  borrow  money  for  the  pur- 
pose of  paying  the  debts  of  her  husband,  and 
bind  her  separate  estate  therefor,  it  follows 
that  she  can  draw  out  funds  for  the  purpose 
of  paying  for  a  stock  of  goods  purchased  by 
him ;  that  there  Is  no  difference  In  principle 
between  the  paying  out  of  money  by  a  bank 
on  the  order  of  a  depositor  to  a  creditor  and 
the  drawing  by  him  of  a  check  on  the  bank 
in  favor  of  such  creditor  for  such  fund ;  that 
the  bank's  relation  to  a  depositor  is  simply 
that  of  a  debtor  and  creditor,  and  the  bank 
holds  the  deposit  subject  to  the  creditor's  or- 
der (Ricks  V.  Broyles,  78  Ga.  610,  8  S.  E. 
772,  6  Am.  St  Rep.  280 ;  Davenport  v.  State 
Banking  Co.,  126  Ga.  136,  54  S.  E.  977,  8  L. 
It  A.  [N.  S.]  944,  115  Am.  St  Rep.  68,  7  Ann. 
Cas.  1000) ;  and  it  is  further  Insisted  that 
the  bank  was  under  a  duty  to  pay  out  the 
money  according  to  the  order  or  demand  of 
the  depositor,  and  was  compelled  to  do  so, 
without  reference  to  whom  It  was  paid,  and 
was  under  no  obligation  to  question  the  right 
of  the  depositor  to  direct  the  amount  of  his 
deposit  to  whom  he  pleased ;  and  tliat  in  the 
absence  of  actual  fraud  in  the  payment  or 
some  Interest  by  the  bank  in  the  payment 
the  bank  could  not  be  held  liable  for  simply 
following  the  directions  of  its  depositors; 
and  it  is  earnestly  Insisted  that  the  bank, 
receiving  not  one  cent  of  benefit  ftom  the 
transaction,  having  no  knowledge  of  any 
fraudulent  scheme  between  the  husband  and 
wife,  and  simply  paying  out  the  money  as 
directed  by  her,  was  relieved  of  any  liability 
in  the  matter ;  and  that  if  anybody  was  lia- 
ble for  any  misappropriation  of  funds  of  the 
wife  it  was  Mrs.  Reed,  who  was  In  a  sense 
a  creditor  of  the  husband. 

The  learned  trial  Judge  did  not  give  the 
Instructions  requested  by  the  defendants,  nor 
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were  they  In  effect  covered  by  any  of  the  in- 
structions coDtained  in  the  general  charge; 
bat,  on  the  contrary,  the  court  invoked,  as 
against  the  bank,  the  role  of  law  which  was 
only  applicable,  if  applicable  at  all,  if  the 
suit  had  been  against  Mrs.  Reed,  who  had 
received  the  money  as  a  creditor  of  the  hus- 
band. On  this  subject  the  court  charged  as 
follows:  **I  charge  you,  gentlemen,  that  the 
sale  of  the  stock  of  goods  to  the  husband, 
under  the  contract  of  purchase,  was  the  cre- 
ation of  a  debt  against  him,  and  that  the  par- 
ty selling  could  not  knowingly  take  the  mon- 
ey belonging  to  the  buyer's  wife  in  payment 
of  the  same;  and  if  he  did  the  wife,  even 
though  consenting,  could  recover  back  her 
money,  as  paid  for  the  same,  against  the  sell- 
er." This  charge  was  objected  to  on  the 
ground  that  it  was  not  applicable  to  the  facts 
of  the  case,  since  the  defendants  were  in  no 
sense  interested  in  the  sale  of  the  stock  of 
goods  to  the  husband,  but  simply  held,  as 
bailees,  the  plaintifTs  money,  subject  to  or- 
der, and  by  the  terms  of  the  bailment  were 
compelled  to  pay  out  the  money  upon  her 
order;  that  its  effect  was  to  mislead  the 
Jury,  in  that  it  tended  to  convey  to  them  the 
idea  that  the  defendants  were  the  vendors  of 
the  stock  of  goods,  and  practically  instructed 
them  that  the  payment  by  them  of  the  plain- 
tiff's money  to  Mrs.  Reed  was  void  and  could 
be  set  aside  by  her,  even  though  she  had  pre- 
viously authorized  the  bank  to  pay  it,  with- 
out clearly  distinguishing  the  difference  be- 
tween the  vendor,  Mrs.  Reed,  and  the  defend- 
ant bankers.  It  was  further  contended  that 
this  instruction  did  not  embody  a  correct 
principle  of  law;  for  the  plaintiff  had  the 
right  either  to  lend  or  to  give  the  money  to 
her  husband  with  which  to  buy  the  goods, 
provided  she  acted  on  her  own  responsibility, 
and  without  any  inducement  or  scheme  sug- 
gested or  practiced  by  the  vendor,  looking  to 
the  accomplishment  of  the  same,  and  that 
she  could  not  recover  her  money  paid  to  the 
vendor,  even  though  he  knew  that  it  was  her 
money,  if  such  were  the  case,  and  the  vendor 
practiced  no  fraud  to  Induce  her  to  make  the 
payment  The  court  further  charged  to  the 
effect  that  if  the  defendants^ had  the  author- 
ity of  the  plaintiff  to  transfer  her  deposit, 
or  a  part  thereof,  to  the  account  of  her  hus- 
band, knowing  that  it  was  done  for  the  ptir- 
pose  of  paying  an  indebtedness  due  or  to  be- 
come due  by  her  husband,  the  transfer,  if 
there  was  any,  was  not  valid  and  legal,  and 
the  defendant  bank  should  not  be  given  credit 
for  the  same,  as  in  law  a  wife  cannot  bind 
her  separate  estate  by  an  agreement  of  sure- 
tyship, or  by  an  assumption  of  the  debts  of 
her  husband,  or  sell  her  property  in  extin- 


guishment of  his  indebtedness ;  that  If  the 
agreement  or  transfer  was  made  for  either  of 
these  purposes  the  agreement  was  illegal  and 
void,  especially  if  the  defendant  P.  B.  May- 
nard,  cashier  or  agent,  was  a  party  to  an 
agreement  by  which  plaintiff  agreed  to  pay 
her  husband's  debts,  then  due^  or  to  become 
due  by  the  purchase  of  a  stock  of  goods  from 
Mrs.  Reed. 

These  excerpts  were  objected  to,  and,  we 
think,  properly  so.  They  do  not  aptly  apply 
to  the  facts  of  the  case;  nor  do  they  state 
the  law  on  the  subject  as  declared  by  this 
court  in  the  Poe  Case,  supra,  and  In  repeat- 
ed rulings  of  the  Supreme  Ck)urt  on  the 
same  subject  We  think  that  if  the  plaintiff 
directed  the  defendants  to  pay  over  to  her 
husband  funds  which  the  bank  had  on  de- 
posit for  her,  and  the  money  was  paid  out 
under  such  au'tliority,  such  payment  would 
be  a  discharge  of  the  defendants,  even 
though  the  bank  knew  at  the  time  that  her 
husband  would  use  such  money  in  the  pur- 
chase of  a  stock  of  goods  for  himself;  and 
we  think  that  the  Jury  should  have  been  in- 
structed in  the  language  of  the  request:  *'If 
you  believe,  from  the  evidence  in  this  case, 
that  the  plaintiff,  Mrs.  Martha  Maynard,  au- 
thorized the  defendant  to  pay  the  money 
represented  by  the  certificate  of  deposit  over 
to  her  husband,  and  the  defendant  did  in 
good  faith  pay  it  over  to  him,  then  I  charge 
you  that  in  law,  that  would  be  a  good  de- 
fense to  a  suit  predicated  upon  th{s  certifi- 
cate of  deposit  in  f^vor  of  the  plaintiff,  and 
she  could  not  recover,  provided  she  had  au- 
thorized the  defendant  to  let  her  husband 
have  the  money;  and  this  would  be  true 
whether  she  let  him  have  It  as  a  loan,  or 
whether  as  a  gift." 

For  the  reason  that,  in  our  opinion,  the 
law  which  should  have  guided  the  Jury,  and 
which  would  have  authorized  them  to  find  a 
verdict  for  the  defendants,  if  they  believed 
the  evidence  in  behalf  of  the  defendants,  was 
not  aptly  or  correctly  stated  tn  the  charge, 
but  was  aptly  stated  in  the  requests  which 
were  refused,  we  are  constrained  to  grant 
another  trial.  We  do  not  pass  npon  the 
question  of  ratification ;  for,  although  there 
was  some  evidence  that  the  plaintiff  had  in 
fact  ratified  the  payment  of  her  money  to 
her  husband  for  the  purpose  of  purchasing 
this  stock  of  goods  from  Mrs.  Reed,  no  plea 
of  this  character  was  filed.  The  whole  de- 
fense was  based  upon  the  contention  that  the 
payment  by  the  bank  of  the  plaintiff's  money 
was  fully  authorized  by  her,  and  was,  under 
the  law  of  this  state,  valid  and  binding  upon 
her. 

Judgment  reversed. 
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THOMPSON  et  aL  t.  ROSPIGLIOSI  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  12, 

1918.) 

L  Appkax.  and  EIbbob  (§  456*)— Appeal 
FBOM  Obdxb  of  Clebk— Opebation  and  Ef- 
feot 
V  Under  Revisal  1906,  S  614,  providing  that 
when  any  dvil  action  or  proceeding  begnn  be- 
fore  the  clerk  of  any  superior  court  shall  be, 
for  any  ground,  sent  before  the  judge,  the  Judge 
shall  have  jurisdiction,  and  it  shall  be  his  duty 
upon  request  of  either  party  to  hear  and  de- 
termine all  matters  in  controversy,  nnlcss  it 
appears  to  him  that  justice  would  be  more 
cheaply  and  speedily  administered  by  sending 
the  action  back  before  the  clerk,  an  appeal  in 
a  partition  action  from  an  order  of  the  clerk 
overruling  a  demurrer  to  the  petition  carried 
the  entire  case  into  the  superior  court,  and 
vested  it  with  full  jurls^ction  of  the  cause. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  2215;   Dec  Dig.  |  456.*] 

Z  Pabtition  (§  102*)— Pbivati  Sal»— Pow- 

KB   TO   ObDEB. 

The  superior  court  in  a  partition  action 
having  general  jurisdiction  in  law  and  equity 
has  power  to  order  and  confirm  a  private,  as 
well  as  a  public,  sale. 

[Ed.   Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  SS  33^-838;   Dec.  Dig.  |  102.*] 

8.  Pabtition  (t  106*)— Sale— Oonfibmation 
— Statutoby  Pbovisions. 

Revisal  1905,  f  2513,  providing  that  in  par- 
tition actions,  a  report  of  the  sale  shall  be 
made  within  10  days,  and,  if  no  exception 
thereto  be  filed  within  20  days,  it  shall  be  con- 
firmed, relates  only  to  public  sales,  and  does 
not  prevent  the  court  from  approving  a  private 
sale  within  the  20  days. 

[Ed.   Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  H  353-361;   Dec.  Dig.  {  106.*] 

4.  Appeal  and  Ebbob  ({  983*)— Review— 
DiscBETiON— Sale— Reopening  —  Advanox 
Bids. 

While,  in  a  partition  action,  an  offer  to 
increase  the  bid  10  per  cent,  is  a  sufficient  rea- 
son for  ordering  a  resale,  is  usually  accepted, 
and  should  be  denied  with  extreme  caution  and 
only  after  careful  investigation,  its  acceptance 
or  denial  is  within  the  court's  discretion^  which 
is  not  reviewable  unless  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  8880;   Dec.  Dig.  {  983.*] 

5.  Pabtition  ($  107*)— Sale  —  Reopenino— 
Advance  Bids. 

In  a  partition  action,  a  bid  of  |180,000 
was  accepted  by  the  commissioner,  and  the 
sale  confirmed  by  the  court  At  the  same  term 
an  offer  was  made  by  a  person  claiming  to  be 
the  agent  of  a  prospectlTe  purchaser  of  $145,- 
000  '*for  a  gooa  title  to  the  property,**  and  an 
application  filed  to  set  aside  the  decree  and 
order  a  resale.  At  the  same  time  such  agent 
made  a  motion  that  he  be  made  a  party  claim- 
ing that  he  owned  an  interest  in  the  lands  un- 
der deeds  from  parties  who  never  had  claimed 
an  interest  until  approached  by  him.  It  was 
shown  that  one  of  nis  deeds  was  based  on  a 
contract  of  purchase  which  had  been  surrender- 
ed, that  no  money  was  paid  for  it,  and  that  the 
agent  said  he  wanted  it  for  use  in  court  No 
party  to  the  action  joined  in  the  application 
for  a  resale.  Held,  that  the  court  did  not 
abuse  Its  discretion  in  refusing  to  set  aside  the 
decree  of  confirmation,  and  to  order  a  resale. 

[S>L  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §|  862^74;    Dec  Dig.  t  107.*] 


6.  Pabtition  (|  49*)  —  Pabtiss— Intebvbn- 
tion. 

In  such  case  the  court  properly  denied  the 
application  of  the  agent  that  be  be  made  a  de- 
fendant to  the  suit 

[E3d.  Note.— For  other  cases,  see  Partition, 
Gent  Dig.  §|  130-135;    Dec  Dig.  |  49.*J 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Henderson 
County. 

Action  by  David  A.  Thompson  and  others 
against  Julia  E.  Rospigliosi.  Frcmi  orders 
denying  a  motion  by  J.  S.  and  W.  S.  Kuhn 
for  a  resale,  and  a  motion  by  H.  L.  Borland 
that  he  be  made  a  party  defendant,  the  mov- 
ing parties  appeal.    Affirmed. 

This  proceeding  was  commenced  on  the 
22d  day  of  April,  1912,  bef<Mre  the  clerk  of 
the  superior  court  of  Henderson  county.  It 
is  alleged  in  the  petition  that  the  petitioners 
and  the  defendants  are  the  owners  In  fee 
simple  as  tenants  in  common  of  a  large  body 
of  lands,  described  in  77  grants  issued  by 
the  states  and  that  within  these  boundaries 
there  is  a  tract  of  290  acres,  described  in 
paragraph  2  of  the  petition,  and  two  tracts 
of  220  acres  and  800  acres,  respectively,  de- 
scribed in  paragraph  8  of  the  petition. 

It  is  farther  alleged  In  the  petition : 

"(6)  That,  owing  to  the  large  number  of 
parties  Interested  and  the  character,  condi- 
tion, and  location  of  said  property,  actual 
partition  thereof  cannot  be  had  without  in- 
Jury  to  all  the  parties  interested,  and  the 
Interests  of  all  parties  require  a  sale  of  said 
lands,  and  the  Interests  of  all  will  be  en- 
hanced by  the  sale  thereof. 

"(7)  That  the  Appalachian  Power  Compa- 
ny, a  corporation,  has  offered  for  the  tract 
of  land  and  water  rights  described  In  para- 
graph 2  of  this  petition  the  sum  of  $40,000 
cash,  and  your  petitioners  are  advised  and 
believe,  and  so  allege,  that  the  said  sum  Is 
a  full  and  fair  price  for  the  same;  that  the 
said  Appalachian  Power  Company  Is  ready, 
able,  and  willing  to  pay  the  sold  price  for 
the  said  land  and  water  rights  on  the  de> 
livery  to  It  of  a  deed  conveying  a  good  and 
sufficient  title  in  fee  simple  therefor. 

"(8)  That  the  owners  have  a  prospective 
purchaser  for  the  tract  of  land  and  water 
rights  described  in  paragraph  3  of  the  peti- 
tion for  approximately  the  sum  of  $90,000 
cash,  and  your  petitioners  are  advised  and 
believe,  and  so  allege,  that  the  said  sum  is 
a  full  and  fftlr  price  for  the  same." 

And  the  petitioners  pray  Judgment,  among 
other  things,  as  follows: 

"(2)  That,  If  upon  Investigation  it  shall 
be  found  by  the  court  that  the  price  offered 
by  the  said  Appalachian  Power  Company 
fbr  the  lands  and  water  rights  described  In 
paragraph  2  of  the  petitions  is  a  full  and 
fair  price,  the  court  direct  the  said  commis- 
sioners to  sell  the  same  to  the  said  Appala- 
chian Power  Company  for  said  price  at  prl- 
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vate  sale  and  ezecate  deed  therefor  to  said 
corporation  upon  payment  of  said  purchase 
money. 

''(3)  TliEt,  if  upon  investigation  it  sliall  be 
found  by  the  court  that  the  price  offered  by 
such  prospective  customer  mentioned  in  par- 
agraph 8  hereof  for  the  lands  and  water 
rights  described  in  paragraph  3  of  this  peti- 
tion is  a  full  and  fair  price,  the  court  direct 
the  said  commissioners  to  sell  the  same  to 
the  said  purchasers  for  said  price  at  pri- 
vate sale,  and  to  execute  a  deed  therefor 
upon  payment  of  the  said  purchase  price. 

"(4)  That  the  other  lands  be  sold  either  at 
public  or  private  sale  in  such  manner  and  at 
such  time  as  the  court  may  direct'' 

There  are  many  defendants,  all  of  whom 
are  nonresidents,  some  being  unknown^  and 
some  infants. 

Process  was  served  on  the  defendants  by 
publication,  which  was  complete  on  May  23, 
1912.  Guardians  ad  litem  were  duly  ap- 
pointed for  the  parties  unknown  and  for  the 
infants.  On  May  23,  1912,  one  of  the  guard- 
ians ad  litem  filed  a  demurrer  to  the  peti- 
tion, upon  the  ground  that  the  clerk  did  not 
have  jurisdiction  of  the  matters  therein  al- 
leged, and,  upon  the  same  being  overruled, 
appealed,  which  appeal  was  heard  at  the 
July  special  term  of  said  county  of  Hender- 
son. The  said  term  convened  July  29,  1912. 
Prior  to  the  meeting  of  the  said  court,  the 
attorneys  practicing  therein  had  prepared  a 
calendar,  and  the  above-entitled  case  was 
placed  on  said  calendar  for  hearing  on  Au- 
gust 6,  1912.  On  the^  published  calendar  it 
was  noted  that  motions  in  all  cases  would  be 
heard  on  the  first  day  of  the  court  It  was 
called  to  the  attention  of  counsel  for  the 
plaintiffs  in  the  case  that  the  case  had  been 
inadvertently  placed  upon  the  dvil  issue 
docket  for  the  trial  of  Jury  causes,  and 
thereupon  counsel  for  the  plaintiffs  prior  to 
the  commencement  of  the  court  lodged  no- 
tice that  the  said  case  would  be  called  for 
hearing  on  the  first  day  of  said  court;  this 
being  in  accordance  with  the  practice  pre- 
vailing among  the  members  of  the  bar  of 
said  county.  On  the  first  day  of  the  court 
the  demurrer  which  the  guardian  ad  litem 
had  filed  to  the  jurisdiction  of  the  clerk  of 
the  court,  before  whom  the  action  was 
brought,  was  heard,  and  the  same  was  over- 
ruled, and  the  court  thereupon  appointed  a 
separate  guardian  ad  litem  for  the  infant 
defendant,  Charlotte  T.  B.  Oram,  and  a  sep- 
arate guardian  for  the  unknown  defendants 
and  those  holding  contingent  interest,  all  of 
which  will  appear  in  the  record.  These  or- 
ders were  made  on  the  first  day  of  the  court, 
and  the  guardians  ad  litem  filed  answers  on 
the  second  day  of  the  court  On  July  30, 
1912,  the  Appalachian  Power  Company  made 
the  following  offer  to  Justice,  who  had  been 
appointed  commmissioner  to  sell,  whidi  was 
reported  to  the  court,  with  the  reconunenda- 
tion  that  it  be  accepted:    "The  Appalachian 


Power  Company,  a  corporation,  hereby 
makes  an  offer  of  forty  thousand  (f40,000.00) 
dollars  in  cash  for  the  tract  of  land  and 
water  rights  described  in  paragraph  two  of 
the  petition.  The  said  Appalachian  Power 
Company  also  offers  ninety  thousand  ($90,- 
000.00)  dollars  for  the  land  and  water  rights 
described  In  paragraph  tliree  of  the  petition, 
the  same  to  be  paid  as  follows:  Fifteen 
thousand  ($15,000.00)  dollars  cash  and  bal- 
ance to  be  paid  in  twelve  (12)  months,  with- 
out interest,  titie  to  be  retained  by  the  com- 
missioner until  payment  in  full."  The 
guardians  ad  litem  filed  answers,  admitting 
the  allegations  of  the  petition,  and  that  the 
amounts  offered  by  said  Power  Company 
were  a  fair  valine  for  the  property.  In  ad- 
dition to  the  personal  knowledge  which  each 
of  the  guardians  ad  litem  had  of  the  value 
of  the  land  and  water  rights  and  easements 
mentioned  in  the  second  and  third  para- 
graphs of  the  petition,  there  were  at  the 
time  of  filing  these  answers  the  affidavits  of 
five  persons  conversant  with  said  values,  to 
the  effect  that  the  sums  of  $40,000  and  $90,- 
000  were,  respectively,  full  and  fair  value 
for  the  land,  water  rights,  and  easements  set 
forth  in  the  second  and  third  paragraphs 
of  the  complaint,  and  the  court  found  that 
the  guardians  ad  litem  were  entirely  justi- 
fied in  filing  answers  admitting  that  these 
sums  were  fair  value  for  the  same.  The 
commissioner  appointed  to  sell  the  lands 
was  himself  a  resident  of  Henderson  county, 
and  familiar  with  the  values  of  the  proper- 
ty in  question,  and  he  reported  to  the  court 
that  the  said  offers  were  full  and  fair  value 
fon  the  same. 

On  the  afternoon  of  Wednesday,  31st  of 
July,  a  motion  was  made  by  counsel  for  the 
plaintiffs  that  the  bids  of  the  Appalachian 
Power  Company  be  accepted,  and  the  said 
motion  was  considered  in  open  court,  and 
upon  considering  the  same  and  the  recom- 
mendation of  the  commissioner,  together 
with  the  afAdavits  as  to  the  valuations,  the 
court  found  that  the  said  offers  were  full 
and  fair  value,  and  that  it  was  for  the  best 
interest  of  all  concerned  that  the  said  of- 
fers should  be  accepted.  Before  accepting 
the  same,  however,  the  court  inquired  If 
there  was  any  objection  on  the  part  of  any 
one  to  the  acceptance  of  said  bids,  and  there 
was  no  objection,  and  thereupon  the  court 
signed  the  order,  as  appears  in  the  record, 
accepting  said  bids,  and  directing  the  com- 
missioner to  make  tltie  upon  the  payment  of 
the  purchase  money  in  accordance  with  said 
bids.  Attorneys  for  the  plaintiffs  demand- 
ed that  the  said  Appalachian  Power  Compa- 
ny immediately  pay  the  cash  payments  call- 
ed for  in  said  bids,  and  thereupon,  in  ac- 
cordance with  the  said  demand,  the  Appala- 
chian Power  Company  did  on  the  evening  of 
July  81st  give  to  the  commissioner  drafts 
or  checks  for  the  amount  of  the  bids,  which 
said  drafts  or  checks  were  paid  a  day  or 
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two  later,  and  the  cominlssioiier  executed 
and  delivered  to  tbe  Appalachian  Power 
Company  a  deed  conveying  to  said  corpora- 
tion the  lands,  water  rights,  and  easements 
descrihed  in  the  second  paragraph  of  the 
petition,  and  gave  also  to  the  said  Appala- 
chian Power  Company  a  receipt  for  ^15,000 
cash  payment  for  the  other  land. 

On  August  6,  1912,  H.  L.  Borland,  pur- 
porting to  be  the  agent  of  Kuhn  &  Kuhn, 
made  an  offer  in  their  behalf  in  open  court 
to  pay  $146,000  for  said  property,  which 
said  offer  was  amended  on  the  9th  of  Au- 
gust, 1912,  by  offering  $145,000  for  a  good 
title  to  said  property.  At  the  same  time  he 
made  the  offer  to  pay  $145,000  for  a  good 
title  to  said  property  as  the  agent  of  Kuhn 
k.  Kuhn  the  said  Borland  filed  an  applica- 
tion in  his  own  behalf  to  have  the  decree 
confirming  the  sale  to  the  Power  Company 
set  aside,  and  that  he  be  made  a  party,  al- 
leging that  he  owned  an  interest  in  said 
lands.  The  claim  of  the  said  Borland  to  own 
an  interest  in  said  lands  is  based  on  three 
deeds,  all  of  which  were  executed  to  him 
after  said  July  special  term  began,  one  be- 
ing of  date  July  31,  1912,  and  the  considera- 
tion therefor  being  $100,  one  of  date  July 
31,  1912,  the  consideration  being  $1  and 
other  valuable  considerations,  and  one  of 
date  August  1,  1912,  and  the  consideration 
$1  and  other  good  and  valuable  considera- 
tions. In  opposition  to  the  motion  of  the 
said  Borland,  the  petitioners  filed  the  aflQda- 
vits  of  B.  B.  Goelet  and  S.  J.  Justice  as 
follows: 

"B.  B.  Goelet,  being  duly  sworn,  says:  That 
he  is  a  notary  public,  residing  at  Saluda,  in 
Polk  county,  and  that  on  the  1st  day  of 
August,  1912,  he  was  called  upon  by  some 
person,  whose  name  he  does  not  recollect, 
but  who,  he  understood,  resided  in  New 
York,  to  go  to  the  residence  of  John  and 
Martha  Paris,  in  Henderson  county,  to  take 
the  acknowledgment  of  certain  papers,  but 
upon  arriving  that  the  parties  declined  to 
sign  the  papers;  that  on  the  next  day  the 
same  person  requested  him  to  go  back  to 
the  same  place,  and  that  then  the  said  John 
Paris  and  wife,  BAartha  Paris,  and  Be&sie 
Owens,  their  daughter,  and  her  husband, 
Andrew  Owens,  all  signed  the  paper  and 
acknowledged  it  before  him;  that  the  paper 
was  an  instrument  quitclaiming  to  one  Bor- 
land all  their  rights  in  said  lands  in  Hen- 
derson county  bordering  on  the  waters  of 
Green  river  and  Gamp  creek ;  that  the  said 
parties  who  signed  the  deed  stated  that  they 
had  no  papers  to  show  any  rights  in  the  land, 
bat  thought  they  had  some  claim  through 
Noah  B.  Paris;  that  all  of  them  were  illit- 
erate people,  and  requested  afiiant  to  sign 
tbeir  names  to  said  instrument  while  they 
held  the  pen;  that  the  person  at  whose  re- 
qnest  he  went  out  to  take  the  acknowledg- 
mrat  stated  that  he  desired  the  papers  for 
ose  in  the  court  in  Hendersonville,  then  in 
session;  that  no  money  was  paid  at  all,  but 


an  agreement  was  entered  into  to  the  effect 
that,  if  the  paper  was  used,  some  fifty  or 
one  hundred  dollars  was  to  be  paid,  and,  in 
the  event  it  was  not  used,  nothing  was  to 
be  paid;  that  affiant  met  the  said  Martha 
Paris  in  Saluda  on  yesterday  morning,  9th 
inst,  and  she  asked  him  if  he  had  seen  any 
of  the  parties  and  stated  that  she  had  not  yet 
received  any  money  for  the  papers.  [Signed] 
E.  B.  Goelet  Sworn  to  and  subscribed  be- 
fore me  this  the  10th  day  of  August,  1912. 
O.  M.  Pace,  0.  8.  0." 

"S.  J.  Justice,  being  duly  sworn,  says: 
That  he  Is  now,  and  has  been  for  a  number 
of  years,  the  local  agent  representing  the 
owners  of  what  are  known  as  the  Specula- 
tion Company  lands,  in  Henderson,  Polk,  and 
other  counties,  and  that  he  has  in  his  pos- 
session the  documents  and  papers  of  said 
estate,  extending  over  a  long  period  of  time; 
that  these  lands  are  the  same  ones  mentioned 
in  the  complaint  in  this  action,  having  been 
originally  owned  by  Isaac  Bronson  and 
Goold  Hoyt;  that  among  the  papers  in  his 
possession  is  a  contract  signed  by  WnL  Bed- 
mond,  Jr.,  and  Francis  M.  Scott,  surviving 
trustees,  to  N.  R.  Paris,  dated  11th  day  of 
January,  1894;  that  the  said  N.  R.  Paris 
was  a  son  of  John  and  Martha  Paris,  as  he 
is  informed,  and  that  said  N.  R.  Paris  is  not 
dead;  that  the  description  in  said  contract 
is  as  follows:  'All  that  piece  of  land  in  the 
counties  of  Polk  and  Henderson,  North  Car- 
olina, about  60  acres,  adjoining  Joseph  Guice 
and  John  Johnston,  in  patents  1024  and  250, 
on  the  waters  of  Green  river* — ^that  the  said 
contract  appears  to  have  gone  Into  the  hands 
of  John  Paris,  and  was  by  him  transferred 
to  one  Dalton;  that  he  found  in  the  papers 
a  statement  to  the  effect  that  if  the  said  Dal- 
ton did  not  pay  cash  due  on  or  before  Jan- 
uary, 1903,  that  he  would  surrender  all 
rights,  and^  that  it  appears  that  he  did  not 
pay  the  same,  and  that  the  original  con- 
tract, unrecorded,  was  surrendered  to  the 
estate;  that  he  is  informed  and  believes 
that,  if  John  and  Martha  Paris  and  their 
children  claim  any  rights  in  any  lands  owned 
by  the  Speculation  Company,  it  is  through 
this  contract;  that  the  lands  described  in  the 
contract  are  too  indefinite  to  be  located, 
but  that  there  are  still  lands  belonging  to  the 
estate  and  not  embraced  in  the  boundaries 
set  forth  in  paragraphs  2  and  3  of  the  com- 
plaint, which  would  fill  this  description  in 
a  general  way;  that  he  is  familiar  with  the 
lands  described  in  paragraphs  2  and  3,  and 
that  there  are  no  adverse  claimants  located 
upon  this  land,  but  that  it  ts  in  the  posses- 
sion of  the  estate.  [Signed]  S.  J.  Justice. 
Sworn  to  and  subscribed  before  me  this  10th 
day  of  August,  1912.    C.  M.  Pace,  C.  S.  O." 

The  interest  of  all  parties  in  the  land 
who  are  nonresidents,  and  are  not  personally 
represented,  does  not  exceed  25  per  cent  of 
the  whole.  Upon  the  hearing  of  said  mo- 
tions of  said  Borland,  in  behalf  of  himself 
and  Kuhn  4b  Kuhn,  counsel  for  plaintiflto  re- 
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quested  the  court  not  to  set  aside  the  sale 
to  the  Apiwlachian  Power  Company,  for  the 
reason  that  they  considered  the  sale  was 
fair  and  Just,  and  that  the  best  Interests  of 
their  clients  would  be  subserved  by  letting 
the  sdle  stand.  Counsel  for  the  Appalachian 
Power  Company  stated  to  the  court  that  the 
offer  made  by  the  Power  Company  would  be 
withdrawn^  unless  the  same  was  accepted  at 
that  term  of  the  court 

After  considering  all  these  matters,  it  was 
determined  by  the  court  that,  even  if  the 
court  had  power  to  set  aside  the  sale  to  the 
Appalachian  Power  Company,  it  was  for  the 
best  interests  of  all  parties  that  the  sale 
should  not  be  set  aside.  After  hearing  the 
said  motions,  the  court  made  and  entered 
the  two  orders  thereon  which  appear  in  the 
record,  and  to  the  denial  of  the  said  sever- 
al motions,  and  each  of  them,  the  said  J.  S. 
and  W.  S.  Kuhn  and  the  said  EL  L.  Bor- 
land excepted  in  open  court,  and  appealed  to 
the  Supreme  Court 

Martin,  Rollins  &  Wright,  of  Ashevllle,  for 
appellants.  Tlllett  &  Guthrie,  of  Charlotte, 
for  appellee  Appalachian  Power  Company. 

ALLEN,  J.  [1,  2]  The  appeal  of  the  guard- 
ian ad  litem  from  the  order  of  the  clerk 
overruling  his  demurrer  carried  the  entire 
case  into  the  superior  court,  and  vested  it 
with  full  Jurisdiction  of  the  cause,  under  Act 
1887.  c.  276,  now  Revisal,  |  614  (Paison  v. 
Williams,  121  N.  C.  152,  28  S.  B.  188 ;  Rose- 
man  V.  Roseman,  127  N.  C.  494,  37  S.  E.  518 ; 
Batts  V.  Pridgen,  147  N.  C.  134,  60  S.  B.  897), 
and  the  superior  court,  being  a  court  of  gen- 
eral Jurisdiction  in  law  and  equity,  had  the 
power  to  order  and  confirm  a  private  as  well 
as  a  public  sale  (Rowland  v.  Thompson,  73 
N.  0.  504;  Sutton  v.  Schonwald,  86  N.  a 
202,  41  Am.  Rep.  455;  Barcello  v.  Hapgood, 
118  N.  C.  725,  24  S.  B.  124 ;  McAfee  v.  Green, 
143  N.  C.  418,  55  S.  B.  828).  In  the  Rowland 
case,  Pearson,  Chief  Justice,  says:  "It  is 
most  usual  for  sales  made  by  the  order  of  a 
court  of  equity  to  be  public  sales,  but  the 
court  as  the  guardian  of  Infants,  has  full 
power  in  regard  to  the  mode  of  sale,  and 
under  special  circumstances  not  only  has  pow- 
er, but  should,  in  the  exercise  of  its  discre- 
tion, authorize  and  confirm  what  is  called  a 
private  sale;  that  is,  a  sale  without  adver- 
tisement and  pubUc  outcry.  The  question, 
has  a  court  of  equity  power  to  order  the  sale 
of  the  land  of  an  infant  to  be  made  ei- 
ther at  public  or  private  sale,  is  not  an  open 
one.  It  is  settled.'*  This  case  was  approved 
in  Sutton  V.  Schonwald,  supra;  the  court 
saying,  after  citing  it:  "In  which  it  was 
held  that  a  court  of  equity,  as  the  guardian 
of  infants,  had  full  power  in  its  discretion 
to  authorize  or  confirm  a  private  sale  of  lands 
belonging  to  such  a  person."  And  in  Barcel- 
lo V.  Hapgood,  supra,  in  which  Justice  Avery 
says :  "  *It  is  usual,'  said  the  court  in  Rowland 
V.  Thomp8<»i«  73  N.  Cb  604,  'for  sales  made  by 


order  of  the  court  of  equity  to  be  public 
sales;  but  the  court  as  the  guardian  of  in- 
fants has  full  power  in  regard  to  the  mode  of 
sale,  and  under  apodal  circumstances,  not 
only  has  power,  but  should,  in  the  exercise 
of  its  discretion,  authorize  and  confirm  what 
is  called  a  private  sale ;  that  is,  a  sale  with- 
out advertisement  and  public  outcry.'  '*  And 
he  adds:  "It  is  settled  by  a  number  of  ad- 
judications that  the  Code  had  not  taken  away 
from  the  superior  court  the  Jurisdiction  here- 
tofore exercised  by  courts  of  equity."  In 
McAfee  v.  Green,  supra.  Justice  Connor,  re- 
ferring to  the  same  question,  says:  **To  the 
exception  that  the  sale  is  directed  to  be 
made  privately  it  is  sufficient  to  cite  Row- 
land V.  Thompson,  73  N.  C.  604;  Barcello  v. 
Hapgood,  118  N.  O.  712,  24  S.  E.  124.  The 
power  of  the  court  to  order  the  sale  to  be 
made  privately,  when  it  appears  to  be  pro- 
motive of  the  interests  of  the  parties,  has 
been  too  frequently  adjudged  by  this  court  to 
be  considered  an  open  question."  The  first 
three  of  these  cases  were  decided  when  the 
statute  was  in  force  (Acts  186^-69,  c.  122,  § 
15),  now  a  part  of  section  2513  of  the  Re- 
visal, which  required  the  officer  appointed  to 
make  sale  to  file  his  report  of  sale  within 
10  days,  and  the  last  when  the  statutes 
were  as  they  are  now  in  that  section  of  the 
Revisal,  and  in  no  one  of  them  does  it  ap- 
pear that  the  report  of  sale  was  required 
to  remain  on  file  10  days,  or  that  the  court 
waited  20  days  before  confirmation.  On  the 
contrary,  the  inference  is  clear  from  the  re- 
port of  the  Thompson  Case  that  the  decree  of 
confirmation  was  entered  at  the  time  the  re- 
port of  the  commissioner  was  made,  and  in 
the  McAfee  Case,  decided  under  existing  stat- 
utes, the  offer  to  buy,  the  report  of  the  com- 
missioner, and  the  decree  of  confirmation 
were  all  at  the  same  term  of  court,  as  in 
the  case  before  us. 

[3]  We  conclude,  therefore,  that  the  section 
of  the  Revisal  referred  to  (section  2513)  re- 
lates to  public  sales,  and  that  it  does  not 
purport  to  Interfere  with  the  power  of  a 
court  of  equity  to  order  and  approve  a  pri- 
vate one. 

[4,  6]  We  hare,  then,  before  us  a  proceed- 
ing properly  instituted,  process  duly  served, 
an  offer  to  buy,  which  has  been  accepted  and 
performed,  a  decree  of  confirmation  of  the 
sale,  regularly  entered  by  a  court  of  compe- 
tent Jurisdiction,  and  a  deed  executed  pursu- 
ant to  the  decree,  and  we  are  asked  by  one 
not  a  party  to  reverse  the  ruling  of  the  judge 
of  the  superior  court,  refusing  to  set  aside 
the  decree,  upon  the  ground  of  an  advance 
bid  of  10  per  cent  There  is  authority  for 
the  position  that  after  confirmation  the  bid- 
dings will  never  be  reopened,  except  in  cases 
of  fraud  (Atty.  Gen.  y.  Nav.  Co.,  86  N.  C 
412),  but  as  the  decree  of  confirmation  and 
the  motion  to  set  It  aside  were  at  the  same 
term  of  court,  and  as  orders  and  decrees  are 
usually  within  the  control  of  the  court  dur- 
ing the  term^  we  will  consider  the  question 


N.a) 


THOMPSON  T.  ROSPIGLIOSI 


117 


as  if  tbe  motion  to  conflnn  and  a  motion  to 
accept  an  advance  bid  of  10  per  cent  bad 
been  made  at  the  same  time.  It  is  undoubt- 
edly true  that  an  offer  to  Increase,  the  bid 
10  per  cent  is  a  sufficient  reason  for  order- 
ing a  resale,  and  that  it  is  'usual  to  accept 
such  an  offer,  and  the  refusal  of  the  court  to 
do  so  should  be  exercised  with  extr^ne  cau- 
tion, and  only  after  careful  Investigation,  but 
the  offer  is  addressed  to  the  discretion  of 
the  court,  which  means,  according  to  Chief 
Justice  Marshall,  when  presiding  at  the  trial 
of  Aaron  Burr,  that  it  is  addressed  '*not  to 
the  inclination  of  the  court,  but  to  its  judg- 
ment, which  is  to  be  guided  by  sound  legal 
principles."  In  Trull  v.  Rice,  92  N.  a  672, 
the  proceeding  was  for  a  sale  of  land  for 
partition.  The  land  was  sold  under  an  or- 
der made  in  the  cause,  and  a  report  filed  rec- 
ommending a  confirmation  of  the  sale.  A 
party  to  the  proceeding  made  an  advance  bi^ 
of  10  per  cent,  and  a  motion  to  confirm  the 
sale,  and  a  motion  for  a  resale  were  heard 
at  the  same  time.  The  clerk  refused  to  or^ 
der  a  resale  and  confirmed  the  sale  made, 
and  this  ruling  was  affirmed  by  the  judge 
and  again  upon  appeal  to  the  Supreme  (jOurt; 
the  rule  being  then  declared  that:  "It  is  a 
well-settled  rule  of  practice  in  this  state, 
which  has  long  prevailed,  to  regard  an  of- 
fer of  an  advance  bid  of  not  less  than  10  per 
cent,  on  the  sum  reported  upon  a  sale  by  a 
commissioner  acting  under  an  order  of  the 
court  as  a  sufficient  reason  for  refusing  to 
confirm  the  sale,  and  directing  a  resale  of 
the  property,  while,  after  confirmation,  the 
biddings  will  not  be  reopened,  except  in  case 
of  fraud  or  unfairness  or  other  adequate 
cause  shown  for  reversing  the  order.  Attor- 
ney General  v.  Roanoke  Navigation  Co.,  86 
N.  C.  408.  But  we  have  been  referred  to  no 
cases  in  which  upon  the  mere  ground  of  a 
proposal  to  increase  the  bid,  and  without 
regard  to  surrounding  circumstances,  this 
court  had  undertaken,  in  the  exercise  of  an 
appellate  jurisdiction  in  matters  of  law,  to 
compel  the  judge  in  the  superior  court  to  re- 
fuse the  proposal  of  the  reported  bidder,  and 
to  direct  a  resale  of  the  property." 

This  case  has  been  approved  on  this  point 
in  Uzzle  ▼.  Weil,  151  N.  O.  132,  66  S.  B.  765, 
0[$t)ping  T.  lianf.  Co.,  168  N.  O.  330,  69  S. 
E.  250,  and  in  Tayloe  t.  Carrow,  156  N.  a 
8,  72  S.  B.  76,  the  present  Chief  Justice 
saying  In  the  first  of  those  cases,  which  was 
a  sale  in  foreclosure  proceedings:  'The  brief 
of  counsel  for  appellant  is  based  on  the 
ground  that  the  court  had  the  power  to  set 
aside  the  sale,  and  should  have  done  so,  up- 
on the  advance  bid  of  40  per  cent  But  eon- 
ceding  that,  notwithstanding  the  Increase  in 
the  value  of  land  since  1896,  it  would  have 
been  just  to  the  purchaser  to  nowreopen  the 
sale,  the  action  of  the  court  in  r«fuslng  to 
do  so  is  not  reviewable.  Trull  v.  Bice,  92 
N.  G.  572."  And  in  the  second,  which  was  a 
proceeding  in  partltloa:  '*Tliis  action  of  the 


judge  in  setting  aside  the  report  and  order- 
ing a  sale  is  not  reviewaUe  unless  there  is 
an  errof  of  law  committed.  In  Simmons  v. 
Fescue,  81  N.  a  86,  the  court  said:  'Of  the 
force  and  effect  of  the  evidence  in  inducing 
the  exercise  of  that  reasonable  discretion  re- 
posed by  law  in  the  judge  when  called  on  to 
confirm  the  action  of  the  commissioners  he 
alone  must  determine,  and,  if  no  error  in  law 
was  committed,  we  cannot  reverse  his  deci- 
sion.' This  has  been  cited  and  approved. 
TruU  T.  Rice,  92  N.  a  672.'' 

It  follows,  therefore,  that  liis  honor  exer- 
cised a  discretion  vested  in  him  by  the  law 
when  he  refused  to  accept  the  advance  bid, 
associated  as  it  was  with  other  unfavorable 
circumstances,  and  that  his  discretion  is  not 
reviewable  unless  there  has  been  an  abuse  of 
it  and  we  find  none.  The  wise,  prudent,  and 
impartial  judge,  before  whom  the  hearing 
was  had,  lives  in  an  adjoining  county,  and 
knows  more  of  the  parties  and  of  existent 
conditions,  perhaps,  than  any  other  judge  of 
the  superior  or  of  the  Supreme  Court,  and  he 
finds,  after  full  consideration,  that  it  is  best 
for  those  interested  in.  the  land  to  leave  the 
decree  of  confirmation  in  force.  No  party  to 
this  proceeding  objects  to  this  finding,  or  ex- 
cepts to  his  ruling,  and  75  per  cent  or  more 
of  the  interest  in  the  property  is  represented 
personally,  and  the  remainder  by  guardians 
ad  litem.  The  person  who  does  except  Is  one 
Borland,  who  purports  to  be  the  agent  of 
Kuhn  &  Kuhn,  and  no  evidence  of  the  agen- 
cy was  furnished  except  the  affidavit  of  Bor- 
land. The  offer  which  he  filed  as  the  agent 
of  Kuhn  &  Kuhn  on  August  5,  1912,  was 
to  pay  $145,000  for  the  property,  but  he 
amended  the  offer  on  August  9,  1912,  by  stip- 
ulating that  the  sum  would  be  paid  for  a 
good  title  to  the  property,  and  at  the  same 
time  filed  an  application  in  his  own  behalf 
to  be  made  a  party,  claiming  an  interest  in 
the  lands  under  deeds  procured  by  him  for 
nominal  consideration,  after  the  commence- 
ment of  the  term  of  court  at  which  the  ap- 
plication was  made.  It  appears,  also,  that 
one  of  these  deeds  was  based  on  a  contract 
of  purchase,  wiflch  had  been  surrendered, 
that  no  money  was  paid  for  it,  and  that  Bor- 
land said  he  wanted  the  deed  for  use  in 
court,  and  there  is  no  suggestion  that  any  of 
the  grantors  in  the  several  deeds  had  ever 
claimed  an  interest  in  the  land  until  ap- 
proached by  Borland.  Kuhn  &  Kuhn  have 
signed  no  offer,  and  the  person  who  purports 
to  be  their  agent  comes  into  court  holding  in 
one  hand  an  offer  to  buy  if  a  good  title  can 
be  made,  and  in  the  other  a  declaration  that 
the  court  cannot  give  a  good  title  while  the 
Power  Company  offers  to  take  the  property 
as  it  is.  His  honor  would  have  been  justi- 
fied, under  these  circumstances,  in  holding 
that  there  was  not  vuffldent  evidence  of  good 
faith,  and  that  it  was  the  part  of  wisdom 
to  accept  a  fair  price  without  litigation.  We 
not  only  conclude  that  his  honor  did  not 
abuse  his  discretion,  but  think,  on  the  facts 
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appearing  in  this  record,  that  he  acted  wise- 
ly in  refusing  to  set  aside  the  decree  of  con- 
firmation. 

[6]  The  application  of  Borland  to  be  made 
a  party  was  properly  denied  upon  the  facts 
presented,  and  any  rights  he  has  are  pre- 
served in  the  order  entered. 

Affirmed. 

CLARK,  a  J.  (dissenting).  This  was  a 
proceeding  for  partition  of  certain  lands  ly- 
ing In  Polk  and  Henderson  counties  brought 
before  the  clerk  of  the  latter  county  by 
David  A.  Thompson,  trustee,  Samuel  J.  Jus- 
tice, administrator,  and  WlUett  Bronson 
against  JuUa  Ethel  Rospigllosl  and  Prince 
Gian  Batista  Rospigllosl,  her  husband,  and 
250  or  more  other  defendants,  many  of  whom 
are  alleged  In  the  petition  to  be  minors  and 
others  are  alleged  to  be  unknown,  and  many 
are  contingent  remaindermen.  None  of  the 
defendants  were  served  with  process  ex- 
cept by  publication,  but  gua.rdians  ad  litem 
have  been  appointed  for  the  unknown  de- 
fendants, and  one  or  two  of  those  who  are 
known.  It  Is  alleged  in  the  complaint  that 
the  Appalachian  Power  Company  had  made 
an  offer  of  $40,000  for  the  land  described  in 
paragraph  2,  and  that  there  were  prospective 
purchasers  for  the  other  land.  The  case  was 
transferred  to  the  superior  court,  and  dock- 
eted on  the  dvll  issue  calendar  for  August 
6th,  which  calendar  was  advertised  In  the 
press.  The  court  was  a  special  term,  and 
began  on  July  29th.  No  answer  was  filed 
for  any  of  the  defendants,  except  the  formal 
answer  of  the  guardians  ad  litem  filed  on 
July  30,  1912,  admitting  the  allegations  of 
the  complaint  Thereupon,  on  that  day,  the 
lands  were  ordered  to  be  sold  without  stat- 
ing whether  at  public  or  private  sale.  Geo. 
W.  Justice  was  appointed  commissioner  to 
sell  the  lands,  and  George  H.  Valentine  was 
appointed  a  referee  to  ascertain  and  report 
to  the  next  term  of  the  court  the  names  of 
all  parties  interested  in  the  lands  and  the 
extent  of  their  Interests.  There  Is  no  sug- 
gestion In  the  complaint  that  a  valuable  wa- 
ter power  was  for  sale,  nor  any  reference 
even  to  such  power,  beyond  the  Incidental 
expression  *'land  and  water  rights.*'  On  the 
same  day,  July  30th,  on  which  the  order  of 
sale  was  made,  the  commissioner  reported 
that  the  Appalachian  Power  Company  had 
made  an  offer  to  buy  the  property  described 
in  section  8,  as  well  as  that  In  section  2.  An 
agreement  had  been  made  privately  before- 
hand by  one  of  the  attorneys  for  the  plain- 
tiffs and  the  Appalachian  Power  Company, 
which  was,  in  substance,  that  the  said  Pow- 
er Company  should  become  the  owner  of  the 
property  described  in  paragraph  3  of  the 
petition  at  the  price  of  $90,000,  and.  If 
other  persons  should  bid  for  the  property  at 
a  price  In  excess  of  $90,000,  the  surplus  over 
$90,000  should  be  paid  to  said  Power  Com- 
pany.   And  a  similar  agreement  was  made 


at  the  price  of  $40,000  In  regard  to  the  prop- 
erty In  paragraph  2  of  the  petition.  On 
July  3d  the  court  ordered  the  commissioner 
to  sell  t|ie  property  to  the  Appalachian  Pow- 
er Company  at  those  prices.  Of  said  price 
$15,000  was  paid  down,  and  the  balance  on 
12  months'  credit  without  Interest,  title  to 
be  retained  until  payment  paid  In  full.  On 
August  5,  lj912,  the  appellants  Kuhn  & 
Euhn  filed  th^  petition  In  the  cause,  the 
court  being  still  In  session,  alleging  they 
had  spent  $15,000  relying  upon  the  repre- 
sentations made  by  William  Redmond  Cross, 
one  of  the  defendants,  in  Investigating  the 
condition  of  the  property,  and  at  the  same 
time  offered  $145,000  cash  for  said  property, 
$15,000  down  and  security  for  the  payment 
of  the  other  $130,000  In  cash  upon  accept- 
ance of  their  bid  by  the  court  They  alleged 
that  they  had  been  thrown  off  their  guard 
and  misled  by  the  publication  In  the  press 
that  the  case  would  be  called  on  August  6th. 
At  the  same  term  of  court  while  It  was  In 
session  the  appellant  Borland  filed  a  peti- 
tion claiming  an  Interest  In  the  property 
ordered  to  be  sold,  asking  that  he  be  made 
a  party  to  the  action,  offering  proof  of  his 
Interest,  and  joining  in  the  petition  that 
the  order  of  sale  be  set  aside  and  the  prop- 
erty resold  at  public  sale.  On  August  9th, 
the  court  still  being  In  session,  Kuhn  & 
Euhn  filed  an  amended  petition  In  the  cause, 
asking  that  the  order  for  sale  should  be  set 
aside,  and  the  property  resold  at  public  sale, 
averring  that  means  had  been  used  to  sup- 
press bids  for  said  property,  and  giving  de- 
tailed Information  of  declarations  made  by 
one  of  the  plaintiffs  and  his  attorney  to 
that  effect  They  further  stated  that  they 
would  have  made  this  offer  of  $145,000  for 
the  property  on  July  29th  If  given  an  op- 
portunity to  bid,  but  were  prevented  by  the 
advertisement  by  the  court  that  the  case 
would  be  called  on  August  6th.  The  peti- 
tion of  Borland  to  be  made  a  party  was 
denied,  as  was  also  the  petition  of  himself 
and  of  Kuhn  &  Kuhn  to  set  aside  the  sale 
and  order  resale  at  the  advance  bid.  The 
courts  act  as  guardians  and  protectors  of  In- 
fants and  unknown  persons  having  Interest 
in  property  In  cases  like  this.  It  Is  always 
the  duty  of  the  court  to  see  that  the  prop- 
erty Is  disposed  of  for  the  most  It  will  bring. 
Rev.  §  2513,  provides  that  in  pfirtition  "a 
report  of  the  sale  shall  be  made  within  10 
days  thereafter  and  if  no  exception  thereto 
be  filed  in  20  days  the  same  shall  be  con- 
firmed." This  requirement  of  20  days  clearly 
is  for  the  purpose  of  giving  opportunity  that 
the  bid  may  be  raised.  There  is  no  intima- 
tion in  the  statute  of  any  distinction  In  this 
respect  between  private  and  public  sales. 
But,  i'  there  is  any  difference,  there  are 
ten  times  more  reasons  why  there  should  be 
a  delay  given  to  raise  the  bid  as  to  private 
sales  than  at  public  sales.  In  the  latter 
case  there  has  been  some  publicity,  and  the 
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pabHc  has  had  at  least  an  opportnnlty  to 
bid,  while  in  the  former  the  transaction  was 
made  privately,  and  there  is  much  greater 
opportunity  for  fraud  and  collusion,  and,  as 
In  this  case,  the  suppression  of  competing 
bids.  The  cash  bid  here  of  Kuhn  &  Kuhn  of 
$145,000  cash  is  nearly  $20,000  oyer  the  bid 
of  the  Appalachian  Power  Company  of  $130,- 
OOO,  because  the  latter  offered  to  pay  only 
$15,000  cash,  and  the  balance  on  a  credit  of 
12  months  without  interest  It  is  certainly 
to  the  interest  of  the  vast  mass  of  the  par- 
ties in  interest  that  the  property  should  be 
put  up  at  the  advance  price  of  $145,000. 
There  are  only  three  plaintiffs,  but  they  as- 
sumed to  do  all  the  bargaining  and  entire 
control  of  the  whole  proceeding  in  total  dis- 
regard of  the  rights  of  the  250  or  more  de- 
fendants. 

It  is  suggested  that,  if  the  bid  is  reopen- 
ed at  $145,000,  the  offer  of  the  Appalachian 
Power  Company  of  $130,000  may  be  lost 
Not  so.  They  are  bound  by  their  bid  until 
the  court  reopens  the  bidding  by  accepting 
the  offer  of  the  advance  bid  of  Kuhn  &  Kuhn, 
which  the  court  would  not  do  until  it  has 
received  the  aw>roved  security  which  Kuhn 
k  Kuhn  offered  for  the  payment  of  their 
bid  in  cash.  When  that  is  done,  it  will  be 
open  to  the  Appalachian  Power  Company  or 
any  one  else  to  bid  at  the  sale  then  ordered, 
and,  it  a  new  bid  is  put  in  at  such  sale, 
there  will  be  20  days  in  which  to  raise  that 
bid  by  an  advance  of  10  per  cent  This  is 
the  regular  proceeding  prescribed  by  the 
statute  and  the  practice  of  the  courts  in 
sales  for  partition.  If  observed  on  this  oc- 
casion, and  the  common  report  as  to  the 
nature  of  the  property  is  correct,  a  sum 
greatly  in  excess  even  of  the  $145,000  of- 
fered by  Kuhn  &  Kuhn  will  doubtless  be  ob- 
tained. The  complaint  does  not  set  out  the 
horse  power,  and  indeed  does  not  mention 
even  that  there  is  any  water  power.  The 
answer  does  not  set  it  out,  for  there  is  none 
filed,  except  the  formal  answer  of  the  guard- 
ians ad  litem,  admitting  the  allegations  of 
the  complaint  But  there  is  reason  to  be- 
lieve that  on  this  property  for  which  only 
$90,000  has  been  offered  there  are  70,000 
horse  power  that  can  he  utilized  by  a  power 
plant  At  least  the  nature  and  extent  of 
such  power  should  appear  in  the  complaint 
and  in  the  evidence  before  the  court,  for, 
if  the  price  offered  is  inadeciuate,  a  court 
of  equity  should  set  aside  a  sale  and  <Mrder 
a  new  advertisement,  even  when  there  is 
no  advance  bid.  A  property  of  this  kind 
should  be  advertised  In  the  press,  and  in  the 
commercial  centers  outside  of  the  state. 
In  Dula  V.  Seagle,  96  N.  a  458,  460,  4  S.  E. 
549,  550,  it  is  said :  "It  is  well  setUed  that 
an  advance  bid  of  10  per  cent  is  sujQQlcient 
grounds  for  reopening  the  bidding  when  the 
perfoniuince  of  the  offer  was  properly  se- 
cured." In  Clement  v.  Ireland,  129  N.  C. 
220,  39  S.  SL  838»  where  there  was  a  sale 


under  foreclosure  at  the  spring  term,  the 
court  at  fall  term  upon  motion  set  aside 
the  sale  for  irregularity,  saying  that  it  was 
contrary  to  the  course  of  the  court  to  con- 
firm a  sale  without  lapse  of  time  between 
the  day  of  the  sale  and  its  confirmation  that 
there  might  be  opportunity  to  file  excep- 
tions and  procure  an  increased  bid,  citing 
White,  Ex  parte,  82  N.  C.  377,  and  further 
said  that  in  analogy  to  the  requirement  of 
the  statute  in  sales  for  partition  there  should 
be  at  least  20  days  allowed  for  such  purpose. 
In  the  present  case  the  sale  was  made  pri- 
vately by  an  agreement  between  three  of  the 
parties  in  interest  who  figured  as  plaintiffs 
without  any  consultation  with  the  250  or 
more  defendants,  and  the  sale  was  confirmed 
the  same  day  without  any  opportunity  to 
file  exceptions  or  to  raise  the  bid,  and  the 
motion  to  set  aside  such  order  and  raise 
the  bid  was  made  at  the  same  term  of  court 
while  the  Judgment  was  still  in  fieri. 

Under  the  settled  practice  of  the  court  and 
under  the  statute,  Kuhn  &  Kuhn  were  enti- 
tled to  an  opportunity  to  raise  the  bid  within 
20  days,  and  the  court  should  have  examined 
their  offer  of  security,  and,  if  the  security 
was  approved,  should  have  reopened  the  bid- 
ding, and  ordered  a  resale  at  the  advanced 
bidding.  In  not  doing  so,  the  court  commit- 
ted a  grave  error.  As  Kuhn  &  Kuhn,  or  any 
one  else,  had  the  right  under  the  statute  and 
according  to  the  settled  practice  of  the  court 
to  have  the  bidding  reopened  upon  making 
an  advance  bid  of  10  per  cent  such  bid  gave 
them  a  status  in  the  court  which  entitled 
them  to  appeal  if  their  bid  was  arbitrarily 
refused.  In  Attorney  General  v.  Roanoke 
Navigation  Co.,  86  N.  a  408,  after  the  sale 
was  made,  an  advance  bid  was  offered  and 
a  resale  ordered,  thereupon  the  original  bid- 
ders appealed.  This  court  entertained  the 
appeal,  and  affirmed  the  order  of  the  Judge 
reopening  the  bids.  If  that  case  was  properly 
here  on  appeal,  so  is  thia  "Any  party  ag- 
grieved, may  appeal.**  Rev.  585;  2  Cyc.  627, 
637.  In  Kneeland  v.  American  Ia  &  T.  Co., 
136  U.  S.  93,  10  Sup.  Ct  951,  34  Xa  Ed.  879, 
it  is  said:  ''A  bidder  at  a  marshaVs  sale 
makes  himself  thereby  so  far  a  party  to  the 
proceeding  that  for  some  purposes  he  has  a 
right  of  appeal.**  And  on  page  95  of  136  TJ. 
S.,  on  page  952  of  10  Sup.  Ct,  34  Ia  Ed.  879, 
It  is  said:  ''A  party  bidding  at  a  foreclosure 
sale  makes  himself  thereby  a  party  to  the 
proceedings.'*  In  Blossom  r.  Railroad,  1 
Wall.  656  (17  Ia  Ed.  673),  which  was  quoted 
and  approved  in  the  case  last  cited,  it  is  said 
that :  "A  bidder  at  a  Judicial  sale  has  a  ri^t 
to  appeal  from  the  Judgment  of  the  court  re- 
fusing to  accept  his  bid.  And  such  appeal 
will  not  be  dismissed,  but  entitles  such  bidder 
to  have  the  case  considered  and  decided  on 
its  merits.**  Blossom  v.  Railroad  was  cited 
and  approved  on  this  point  in  Railroad  v. 
Soutter,  5  WalL  662,  18  L.  Ed.  678;  Butter- 
field  V.  Usher,  91  U.  &  248,  23  Ia  Ed.  818: 
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Hinckley  r.  Eailroad,  94  U.  S.  468,  24  L.  Ed. 
166;  WiUlains  v.  Morgan,  111  U.  S.  698,  4 
Sup.  Ct  638,  28  Ia  E(L  559,  and  in  many 
other  cases.  It  is  true  the  court  will  not 
open  the  bids  after  the  confirmation  except 
in  cases  of  fraud.  But  that  means  when  the 
confirmation  is  made  in  regular  course  after 
the  20  days  required  by  the  statute  to  give 
opportunity  to  file  exceptions  or  raise  the  bid. 
It  does  not  mean  that  the  court  will  not  set 
aside  the  decree  of  confirmatiion  when  it  was 
entered  irregularly  and  contrary  to  the  cus- 
tom of  the  court  and  the  statute  without  such 
delay  and  without  opportunity  to  raise  the 
bid.  A  motion  to  set  aside  such  irregular 
Judgment,  as  we  have  seen,  was  made  in 
Clement  ▼.  Ireland,  129  N.  C.  220,  S9  S.  E. 
838,  at  the  next  term  of  the  court  and  allow- 
ed. Here  it  was  made  at  the  same  term  of 
the  court  The  practice  In  our  courts  to  set 
aside  a  sale  upon  an  ofifer  of  an  advance  of 
10  per  cent  upon  the  price  is  well  settled. 
Blue  V.  Blue,  79  N.  G.  69;  In  re  Bost,  56  N. 
O.  482;  Wood  v.  Parker,  63  N.  C.  379;  Vass 
V.  Arrington,  89  N.  C.  13.  In  Danlell,  Ch.  Pr. 
1465,  the  rule  is  laid  down  that,  when  prop- 
erty is  sold  under  a  Judicial  decree,  '*the 
court  considers  itself  to  have  greater  power 
over  the  contract  than  it  would  have  were 
the  contract  made  between  party  and  party, 
and,  as  the  chief  aim  of  the  court  is  to  ob- 
tain as  great  a  price  for  the  estate  as  could 
possibly  be  got,  it  is  in  the  habit  after  the  es- 
tate has  been  sold  of  'opening  the  biddings'; 
that  is,  of  allowing  a  person  to  offer  a  larger 
price  than  the  estate  was  originally  sold  for, 
and  upon  such  offer  being  made,  and  propor- 
tionate deposit  being  paid  in,  of  directing  a 
resale  of  the  property." 

The  sale  in  this  case  was  conducted  in  a 
most  peculiar  manner.  It  was  made  secret- 
ly, without  publicity,  and  several  days  ahead 
of  the  time  that,  according  to  the  published 
calendar,  the  case  was  to  be  called  for  an 
order  of  sale  to  be  made.  It  was  sold  ac- 
cording to  terms  previously  agreed  upon  pri- 
vately between  the  three  plaintiffs  and  the 
purchaser,  which  in  its  terms  was  a  most  re- 
markable contract  and  in  total  disregard  of 
the  rights  or  wishes  of  more  than  250  de- 
fendants, none  of  whom  liave  been  served 
with  process  or  were  r^resented  by  counseL 
A  motion  was  made  at  that  very  term  of 
court,  while  the  Judgment  was  in  fieri  to  set 
it  aside  and  for  a  public  sale  upon  an  ad- 
vance bid  of  more  than  $20,000.  It  was  an 
error  not  to  consider  the  advance  bid,  and 
to  reopen  the  bidding  if  the  advance  offer 
was  found  to  be  properly  secured.  The  bid- 
ders, Kuhn  &  Kuhn,  are  owners  of  large 
property  in  the  Immediate  neighborhood  of 
this.  Not  only  was  there  error  and  irregu- 
larity in  failing  to  keep  the  report  of  the  sale 
open  for  20  days  as  required  by  the  statute, 
but  there  was  further  irregularity  in  this: 
The  statute  (Rev.  §  2514)  requires  for  sales 
of  land  In  partition  that  "such  sale  shall  be 


made  after  the  same  notice  as  required  by  law 
for  sales  of  real  estate  by  sheriff^  under  execu- 
tion." Here  there  was  a  private  sale,  without 
notice  to  any  one,  and  at  least  $20,000  un- 
der the  price  that  a  solvent  party  was  ready 
and  willing  and  able  to  pay.  Certainly  the 
court  ought  not  to  hold  that  proceedings  to 
sell  land  for  partition  are  valid  and  regular 
when  only  the  three  plaintiffs  and  the  guard- 
ians ad  litem  for  only  one  def^idant  and 
for  unknown  persons  who  may  be  Interested 
in  the  property  were  represented,  and  when, 
too,  the  sale  has  been  made  privately  with- 
out the  notice  required  by  the  statute,  with- 
out the  20  days'  delay  between  the  sale  and 
confirmation  which  is  required  by  the  statute, 
and  in  the  face  of  an  advance  bid  of  nearly 
$20,000,  by  parties  owning  large  property  in 
the  vicinity,  and  therefore  known  to  be  bona 
fide  bidders. 

It  was  error  also  to  refuse  to  make  Boi^ 
land  a  party,  who  showed  deeds  which  en- 
titled him  to  an  interest  In  the  said  property. 
Jones  V.  Ashevllle,  116  N.  a  817,  21  S.  E. 
691.  On  the  refusal  of  his  application  to  be 
made  a  party,  he  had  the  right  to  appeal.  Rol- 
lins V.  RoUlns,  76  N.  C.  264;  Keathly  v  Branch, 
84  N.  C.  202.  Borland,  as  well  as  Kuhn  & 
Kuhn,  appealed  from  the  refusal  to  consider 
the  advance  bid.  A  proceeding  in  violation 
of  the  express  requirement  of  the  statute, 
both  as  to  giving  notice  of  the  sale  and  in 
failure  to  leave  open  the  report  of  the  sale 
for  20  days,  cannot  be  sustained.  The  Judg- 
ment was  irregular  on  these  accounts,  and 
should  be  set  aside.  The  court  of  equity 
having  due  regard  to  the  interests  of  the 
numerous  defendants,  none  of  whoin  were 
served  with  process  <^  were  represented  by 
counsel,  should  upon  motion,  made  at  the 
same  term,  have  ordered  the  sale  to  be  re- 
opened. To  affirm  such  proceedings  as  oc- 
curred in  tills  case  would  leave  wide  open 
the  door  to  collusion  and  fraud  between  the 
plaintiffs  in  such  cases  and  a  favored  pur- 
chaser. The  evidence  herein  of  suppressing 
competition  is  plenary. 

The  Judgment  should  be  set  aside.  The 
court  below  should  consider  the  bid  of  Kuhn 
&  Kuhn,  and,  if  it  is  found  to  be  properly 
secured,  direct  a  resale  upon  the  notice  given 
by  the  statute  and  with  opportunity  after 
that  sale  of  20  days  in  which  to  file  excep- 
tions. The  requirements  of  the  statute 
should  not  only  be  observed,  but  the  courts 
should  use  diligence  to  prevent  all  opportun- 
ity of  collusion  or  of  imposition  in  Judicial 
sales.  The  value  of  the  property  should  be 
inquired  into  more  fully  before  any  sale  is 
finally  confirmed.  Water  power  of  the  es- 
timated extent  of  70,000  horse  power  is 
doubtless  worth  vastly  more  than  evox  the 
advanced  bid  of  Kuhn  &  Kuhn.  The  courts 
should  always  see  that  there  is  a  fair  sale 
without  suppression  of  bidding,  and  another 
resale  ordered  even  then,  unless  a  fair  price 
for  the  property*  after  full  investigation  of 
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its  value  by  the  court,  Is  offered.  Such  prop- 
erty as  this  is  rare,  and  a  good  price  can  be 
bad  if  fair  and  full  opportunity  is  given  to 
biddera    This  has  not  been  done  in  this  case. 


iiez  N.  C.  650) 

STATB  V.  FISHER  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  7, 

1913.) 

CouMESCB  ({  14%,  New,  vol.  12  Key-No.  Se- 
ries)— Intebstats  GOiocebce— Shifmsntb  of 

LiQUOB. 

Where  an  interstate  shipment  of  whisky 
was  consigned  to  the  order  of  the  consignor,  and 
a  draft  for  the  purchase  price  accompanied  by 
the  bill  of  lading  sent- to  a  bank  in  this  state 
for  collection,  the  act  of  the  bank  and  its  cashier 
in  collecting  the  purchase  price  and  delivering 
the  bill  of  lading  was  an  act  of  interstate  com- 
merce, and  hence  was  not  a  violation  of  the  laws 
of  this  state  regulating  the  sale  of  intoxicating 
liquors. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  H.  A.  Foushee,  Judge. 

John  H.  Fisher  and  another  were  Indicted 
f6r  unlawfully  selling  liquor.  From  a  judg- 
ment of  acquittal,  the  State  appeals.  Af- 
firmed. 

The  three  defendants,  Mutual  Aid  Bank- 
ing Company,  John  H.  Fisher,  and  A.  Hatke^ 
were  Indicted  In  the  court  below  for  ufilaw- 
fally  selling  liquor,  the  Indictment  containing 
two  counts,  one  for  selling  intoxicating  liq- 
uor to  a  person  to  the  jurors  unknown,  and 
the  other  for  selling  such  liquor  to  Carl 
Spencer,  a  person  under  the  age  of  21  years. 
The  defendant  A.  Hatke,  a  member  of  the 
firm  of  A.  Hatke  &  Co.,  of  Richmond,  Va., 
wholesale  liquor  dealers  of  that  city,  was  not 
on  trial,  and  the  other  defendants  severally 
pleaded  *'not  guilty"  to  the  bill,  when  ar- 
ndgued  for  trial.  After  the  evidence  was 
heard,  the  jury  rendered  a  lengthy  special 
verdict,  the  material  findings  of  which  are 
as  follows:  The  Mutual  Aid  Banking  Com- 
pany was  at  the  time  stated  In  the  bill  en- 
gaged In  the  ordinary  business  of  banking  In 
the  dty  of  Newbem,  and  John  H.  Fisher  was 
Its  cashier.  A  short  while  before  March  29, 
1911,  Carl  Spencer,  who  Is  a  minor  or  person 
under  21  ye^  of  age,  and  unmarried,  or- 
dered from  A.  Hatke  &  Co.  of  Richmond, 
Va.,  through  their  agent,  who  was  In  New- 
bern,  one  case  of  whisky,  to  be  shipped  over 
the  connecting  lines  of  the  Seaboard  Air 
Une  Railway  Company  and  the  Norfolk 
Southern  Railway  Company  to  him  at  New* 
bem.  Hatke  ft  Ca  delivered  the  one  case 
of  whisky  called  for  In  the  order  to  the  Sea- 
board Air  line  Railway  Company  at  Rich- 
mond for  shipment  to  Newbem,  consigning 
the  same  to  the  order  of  themselves,  "desti- 
nation Newbem,  N.  C,  notify  Carl  Spencer 
at  that  place,"  and  received  from  the  agent 
of  the  Seaboard  Air  Line  Railway  Company 
a  bill  of  lading  for  the  liquor  In  the  usual 
form.   They  then  drew  a  draft  on  Carl  Spen- 


cer for  f 8.26,  the  price  of  the  liquor,  and  at- 
tached It  to  the  bill  of  lading,  mailing  the 
two  papers  to  the  Mutual  Aid  Banldng  Com- 
pany for  collection.  The  liquor  was  shipped 
over  the  lines  of  the  two  railroad  companies, 
and  the  Norfolk  Southern  Railway  Company 
duly  notlfled  Carl  Spencer  at  Newbem  of  its 
arrival  there,  and  that  It  would  be  held  sub- 
ject to  charges  for  storage  and  demurrage. 
On  the  day  this  notice  was  given,  Carl  Spen- 
cer called  at  the  banking  house  of  defendant, 
Inquired  for  the  draft  and  bill  of  lading, 
and  was  told  by  the  cashier,  John  H.  Fisher, 
or  his  assistant,  that  the  papers  were  there. 
The  bank  and  Its  ofiQcers  knew  that  the 
draft  was  for  the  price  of  the  liquor,-  and 
that  the  bill  of  lading  had  been  given  by 
the  railroad  company  for  the  package  con- 
taining It  With  this  knowledge  the  bank 
and  Its  cashier,  John  H.  Fisher,  received 
payment  of  the  draft  from  Carl  Spencer,  and 
delivered  the  papers  to  him,  whereupon  he 
handed  the  bill  of  lading  to  the  Norfolk 
Southern  Railway  Company  at  Newbem,  and 
received  the  package  of  whisky  from  it  In 
the  usual  manner  of  Its  other  customers. 
Before  Carl  Spencer  paid  the  draft  to  the 
bank,  his  unde  notified  John  H.  Fisher  that 
he  was  a  minor  and  unmarried,  and  request- 
ed him  not  to  receive  payment  of  the  draft 
from  him,  with  which  request  he  declined  to 
comply.  The  Mutual  Aid  Banking  Company 
was  Incorporated  under  the  laws  of  this 
state,  and  authorized  to  conduct  In  Newbem 
a  general  banldng  business,  and  was  doing 
so  at  the  time  of  this  transaction.  A.  Hatke 
&  Co.  are  regular  wholesale  dealers  In  Uq- 
uor,  having  their  home  and  place  of  business 
In  Richmond,  Va. 

The  special  verdict  concludes  as  follows: 
^*If  from  the  foregoing  facts  the  court  shall 
be  of  opinion  that  In  law  the  said  defend- 
ants, John  H.  Fisher  and  the  Mutual  Aid 
Banking  Company,  were  dealers  In  Intoxi- 
cating drinks  and  liquors,  and  that  the  said 
delivery  of  the  said  draft  and  bill  of  lading 
to  said  Carl  Spencer  was  a  sale  of  a  quantity 
of  such  drinks  and  liquors,  then  we,  the  ju- 
ry, do  find  the  defendant,  John  H.  Fisher 
and  the  Mutual  Aid  Banking  Company, 
guilty,  in  manner  and  form  as  charged  In 
the  bill  of  Indictment;  otherwise,  we,  the 
jury,  find  the  defendants  not  guUty."  The 
court  (Judge  Foushee,  presiding)  being  of 
opinion  upon  the  verdict  that  defendants 
were  not  dealers  In  liquors,  and  that  the 
transaction  described  in  the  verdict  did  not 
constitute  a  sale  to  Carl  Spencer,  as  charged 
in  the  indictment,  directed  a  verdict  of  not 
guilty  as  to  both  defendants  upon  the  said 
Indictment,  and,  judgment  being  entered 
thereon  for  them,  the  state  appealed. 

Attorney  General  Blckett  and  T.  H.  Cal- 
vert, of  Raleigh,  fbr  the  State.  Guion  & 
Gulon  of  Newbem,  for  Fisher.  Moore  A 
Dunn,  of  Newbem,  for  Banking  Company. 
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WALKER,  J.  (after  stating  the  focts  as 
above).  It  is  conceded,  as  we  understand, 
that  the  special  verdict  was  returned  upon 
the  second  count,  and  there  is  no  verdict  up- 
on the  first  count  It  was  held  in  State  v. 
Taylor,  84  N.  C.  773,  that:  "Where  the  jury 
find  a  defendant  guilty  on  one  count,  and 
say  nothing  in  their  verdict  concerning  other 
counts,  it  will  be  equivalent  to  a  verdict  of 
acquittal  as  to  them."  The  second  count  of 
the  indictment  was  framed  on  Revisal,  | 
3524,  which  provides  that:  "If  any  dealer 
in  intoxicating  drinks  or  liquors  sell,  or  in 
any  manner  part  with  for  a  compensation 
therefor,  either  directly  or  indirectly,  or  give 
away  such  drinks  or  Uquors,  to  any  unmar- 
ried person  under  the  age  of  twenty-one 
years,  knowing  the  said  person  to  be  under 
the  age  of  twenty-one  years,  he  shall  be 
guilty  of  a  misdemeanor;  and  such  sale  or 
giving  away  shall  be  prima  fade  evidence  of 
such  knowledge.  Any  person  who  keeps  on 
hand  Intoxicating  drinks  or  liquors  for  the 
purpose  of  sale  or  profit,  shall  be  considered 
a  dealer  within  the  meaning  of  this  section." 
The  Jury,  by  their  verdict,  after  finding  and 
stating  certain  facts,  which  we  have  already 
set  out,  submit  to  the  court  whether,  upon 
those  findings,  the  court  is  of  the  opinion 
that  In  law  the  defendants  were  dealers  in 
intoxicating  drinks  and  liquors,  and  that  the 
acts  of  defendants  constituted  a  sale  of  such 
drinks  and  liquors,  and  both  questions  the 
court  decided  in  the  negative.  The  verdict 
of  the  jury,  therefore,  was  confined  to  the 
particular  offense  made  criminal  by  Revisal, 
§  3524,  and  they  have  not  rendered  a  verdict 
for  any  other  crime,  nor  have  they  consid- 
ered the  case  in  any  other  aspect  It  follows 
that  the  defendants  have  been  acquitted  of 
the  charge  upon  which  the  jury  passed. 

The  section  of  the  Revisal  upon  which  the 
Indictment  was  drawn,  not  only  describes  the 
act  of  selling,  which  Is  unlawful,  as  one 
committed  by  a  "dealer  in  intoxicating 
drinks  or  liquors,"  but  also  defines  a  "liquor 
dealer"  as  "a  person  who  keeps  on  hand  in- 
toxicating drinks  or  liquors  for  the  purpose 
of  sale  and  profit"  The  business  of  the  de- 
fendants is  not  embraced  by  these  words. 
They  were  engaged  in  the  business  of  bank- 
ing, and  were.  In  no  sense,  sellers  of  liquors 
or  dealers  therein.  There  Is  no  finding  of 
fact  that  they  ever  sold  liquor  of  any  kind 
or  In  any  quantity,  large  or  small,  or  that 
they,  or  either  of  them,  ever  kept  "liquor  on 
hand  for  sale  or  profit"    State  v.  Lawrence, 

97  N.  O.  492,  2  S.  B.  367 ;  State  v.  McBrayer, 

98  N.  C.  619,  2  S.  E.  755.  When  they  receiv- 
ed the  money  from  Carl  Spencer  and  deliv- 
ered the  draft  and  bill  of  lading  for  the 
package  of  liquor  to  him,  they  were  engaged 
in  the  ordinary  and  usual  business  of  bank- 
ing. So  that  the  state  failed  to  show  that 
the  defendants  were  guilty  of  the  specific  of- 
fense charged  against  them.  The  court  prop- 
erly instructed  the  jury  as  to  the  law,  and 


the  verdict  of  acquittal,  rendered  by  the  ju- 
ry in  accordance  therewith,  cannot  be  dis- 
turbed. 

But  assuming  that  the  defendants,  upon 
the  facts  stated  in  the  special  verdict,  must 
be  regarded  in  law  as  having  assisted  in 
making  or  consummating  the  sale  of  the 
liquor  by  A.  Hatke  &  Co.  to  Carl  Spencer, 
we  do  not  think  the  case  is  made  any  strong- 
er for  the  'State.  The  sale  of  the  liquor  to 
Carl  Spencer  by  A.  Hatke  &  Co.  was  inter- 
state commerce,  and  could  not  be  affected 
by  the  criminal  laws  of  the  state.  With 
every  disposition  to  enforce  strictly  and  rig- 
idly the  laws  of  our  state  prohibiting  the 
sale  of  liquor,  in  aU  cases  to  which  they  ap- 
ply, we  must,  at  the  same  time,  give  full 
force  and  effect  to  the  provision  of  the  fed- 
eral Constitution,  which  confides  to  Congress 
alone  the  regulatfon  of  interstate  commerce. 
It  has  been  enacted  by  Congress  that  liquor 
shipped  from  one  state  into  another  in  the 
course  of  interstate  commerce  shall,  after  its 
"arrival"  in  the  latter  state,  be  subject  to 
its  laws.  This  law  was  passed  August  8, 
1890  (Act  Aug.  8,  1890,  c.  728,  26  Stat  313 
[U.  S.  Comp.  St  1901,  p.  31771),  and  is  known 
as  the  Wilson  Act  (3  Fed.  Statutes  Anno, 
p.  853),  and  it  has  also  forbidden  a  common 
carrier  to  collect,  directly  or  indirectly,  the 
purchase  money  for  any  liquor  shipped  over 
his  line  from  one  state  to  another;  the  car- 
rier being  restricted  by  the  terms  of  the  act 
of  Congress  to  "the  actual  transportation 
and  delivery  of  the  same."  Federal  Penal 
Code,  §  239  (Act  March  4,  1909,  c.  321,  35 
Stat  1136  [U.  S.  Comp.  St  Suw).  1911,  p. 
1662]).  It  is  not  contended  that  either  of 
these  acts  would  sustain  the  conviction  of 
the  defendants  under  our  law  prohibiting 
the  sale  of  liquor  in  the  state,  except  in  so 
far  as  the  Wilson  Act  allows  the  local  law  to 
operate  after  the  arrival  of  liquor  in  the- 
state,  and  withdraws  from  the  protection  of 
the  federal  laws,  to  that  extent,  sales  in 
original  packages.  The  other  act,  federal 
Penal  Code  (section  239)  declared  unlawful 
collections  by  the  carrier  under  O.  O.  D. 
shipments  or  otherwise. 

It  is  contended,  though,  that  the  defend- 
ants are  guilty  upon  the  speciiLl  findings  of 
the  jury,  because  the  package  of  liquor  was 
shipped,  and  the  bill  of  lading  therefor 
was  drawn,  to  the  order  of  A.  Hatke  &  Co. 
of  Richmond,  Va.,  and  reached  its  destina- 
tion in  this  state,  at  Newbem,  and  that  the 
sale  was  made  here,  when  the  draft  was 
paid  by  Carl  Spencer  at  the  bank  and  the  bill 
of  lading  was  delivered  to  him,  as  the  title 
then  passed  to  him  from  Hatke  &  Co.  But  the 
argument  leaves  out  of  consideration  the  fact 
that  the  acceptance  of  the  proposal  to  buy  was 
made  by  them  there,  which  acceptance  was 
clearly  evidenced  by  the  shipment  of  the  goodsi 

But  we  need  not  further  discuss  this  ques- 
tion, as  it  is  one  for  final  decision  by  the 
highest  federal  court,  which  has  said  that.  In 
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determining  what  is  Interstate  commerce  in 
the  transportation  of  liquor  from  one  state 
to  another,  it  will  not  attempt  to  reconcile 
conflicting  t^ecislons  of  the  state  courts  as 
to  the  time  when  the  title  passes  In  the  case 
of  a  shipment  C.  O.  D.  or  by  draft  and  bill 
of  lading  attached,  as  in  this  case.  A  full 
and  complete  answer  to  the  state's  conten- 
tion will  be  found  In  American  Express  Co. 
T.  State  of  Iowa,  196  U.  S.  133,  26  Sup.  Ct 
182,  49  Lu  Ed.  417.  In  that  case  the  present 
Chief  Justice,  writing  the  opinion  as  a  Jus- 
tice of  the  court,  and  referring  to  the  very 
question  we  have  before  us,  says  that,  if 
opheld,  the  doctrine  would  deprive  a  citizen 
of  our  state  of  his  right  to  order  merchan- 
dise from  another  state  at  the  risk  of  the 
seller  as  to  delivery,  and  it  would  prevent 
tile  citizen  of  one  state  from  shipping  into 
another  state  unless  he  assumed  the  risk. 
It  would  subject  contracts  made  by  common 
carriers,  and  valid  by  the  laws  of  the  state 
where  made,  to  the  laws  of  another  state, 
and  it  would  remove  from  the  protection  of 
tbe  interstate  commerce  clause  all  goods  on 
consignment  upon  any  condition  as  to  deliv- 
ery, express  or  implied.  More  to  the  point, 
and  a  more  conclusive  utterance,  is  this: 
''Besides,  it  would  also  render  the  commerce 
clause  of  the  Constitution  inoperative  as  to 
all  that  vast  body  of  transactions  by  which 
tbe  products  of  the  country  move  in  the 
channels  of  interstate  commerce  by  means 
of  biU^  of  lading  to  the  shipper's  order,  with 
drafts  for  the  purchase  price  attached,  and 
many  other  transactions  essential  to  the  free- 
dom of  commerce,  by  which  the  complete  ti- 
tle to  merchandise  is  postponed  to  the  deliv- 
ery thereof."  He  then  reviews  two  cases 
(CaidweU  V.  North  Carolina,  187  U.  S.  622, 
23  Sup.  Ct.  229,  47  Ij.  Ed.  336 ;  N.  &  W.  Rail- 
road Co.  V.  Sims,  191  U.  S.  441,  24  Sup.  Ct. 
151,  48  L.  Ed.  254),  which  were  taken  from 
this  court  by  writs  of  error  upon  what  Judge 
White  says  is  ■  the  identical  question,  and 
both  reversed.  Reviewing  these  cases,  and 
after  stating  that  they  are  direct  authorities 
against  the  present  contention,  and  that  it 
makes  no  difference  how  the  shipment  Is 
made,  whether  C.  O.  D.  or  by  bill  of  lading 
to  the  shipper's  order,  he  proceeded  as  fol- 
lows: "In  Norfolk  &  W.  R.  Co.  v.  Sims,  191 
U.  8.  441  [24  Sup.  Ct  151]  48  L.  Ed.  254, 
these  were  the  facts:  A  resident  of  North 
Ghrolina  ordered  from  a  corporation  in  Chi- 
cago a  scfwing  machine.  The  machine  was 
shixjped  under  a  bill  of  lading  to  the  order 
of  the  buyer,  but  this  bill  of  lading  was  sent 
to  the  express  agent  at  the  point  of  delivery 
in  North  Carolina^  with  instructions  to  sur- 
render the  bill  on  payment  of  a  C.  O.  D. 
charge.  The  contention  was  that  the  con- 
summation of  the  transaction  by  the  express 
agent  in  transferring  the  bill  of  lading  upon 
payment  of  the  C.  O.  D.  charge  was  a  sale 
of  the  machine  in  North  Carolina,  which 
subjected  the  company  to  a  license  tax.  The 
contention  was  held  untenable.    Calling  at- 


tention to  the  fact  that  the  contract  of  sale 
was  completed  as  a  contract  in  Chicago,  and 
after  reviewing  some  of  the  authorities  on 
the  subject  of  interstate  commerce,  tbe  court 
said  (191  U.  S.  450,  24  Sup.  Ot  154,  48  L. 
Ed.  258):  "Indeed,  the  cases  upon  this  sub- 
ject are  almost  too  numerous  for  citation, 
and  the  one  under  consideration  is  clearly 
controlled  by  them.  The  sewing  machine 
was  made  and  sold  in  another  state,  shipped 
to  North  Carolina  In  its  original  package 
for  delivery  to  the  consignee  upon  payment 
of  its  price.  It  had  never  become  com- 
mingled with  the  general  mass  of  property 
within  the  state.  While  technically  the  ti- 
tle of  the  machine  may  not  have  passed  un- 
til the  price  was  paid,  the  sale  was  actually 
made  in  Chicago,  and  the  fact  that  the  price 
was  to  be  collected  in  North  Carolina  is 
too  slender  a  thread  upon  which  to  hang  an 
exception  of  the  transaction  from  a  rule 
which  would  otherwise  declare  the  tax  to 
be  Qu  interference  with  interstate  commerce." 
He  then  shows  the  distinction  between  state 
laws  interfering  with  the  regulation  of  com- 
merce which  trench  upon  the  domain  ex- 
clusively occupied  by  Congress  under  the 
Constitution,  and  those  which  do  not  so  in- 
terfere, as  in  the  case  of  a  property  tax 
laid  on  the  article  transported,  when  it  has 
become  at  rest  within  the  state,  and  there- 
fore enjoys  the  protection  of  its  laws,  which 
is  upheld  upon  the  ground  that  the  movement 
of  merchandise  from  state  to  state,  whilst 
constituting  interstate  commerce,  is  not  an 
import  in  the  technical  sense  of  the  Consti- 
tution-Belting Am.  Steei  &  Wire  Co.  t.  Speed, 
192  U.  S.  500,  24  Sup.  Ct.  365,  48  L.  Ed.  538. 
The  state  may  act  also  where  the  partic- 
ular transaction  aids  rather  than  obstructs 
commerce.  We  need  not  enter  upon  a  dis- 
cussion of  this  view  of  the  matter.  The 
whole  subject  was  reviewed  by  us  in  Range 
Co.  V.  Campen,  135  N.  C.  506,  47  S.  B.  658; 
Harrlll  v.  Railroad  Co.,  144  N.  C.  532,  57 
S.  E.  383.  Construing  the  Wilson  Act,  the 
court  held  in  Wilkerson  ▼.  Rahrer,  140  U.  & 
545,  11  Sup:  Ct  865,  35  L.  Ed.  572,  that  it 
was  competent  for  Congress  to  provide  that 
certain  designated  subjects  of  interstate  com- 
merce shall  be  governed  by  a  rule  which  de- 
vests them  of  that  character  at  an  earlier 
period  of  time  than  would  otherwise  be  the 
case,  so  as  to  subject  them  to  the  operation 
and  effect  of  state  laws,  for  instance,  after 
delivery  to  the  consignee  of  goods  shipped 
to  him  from  another  state ;  and  in  Rhodes  v. 
Iowa,  170  U.  S.  412,  18  Sup.  Ct  664,  42  L. 
Ed.  1088,  approving  the  case  of  Wilkerson  v. 
Rahrer,  it  was  decided  that,  whilst  the  Wil- 
son Act  caused  liquors  Bhipi)ed  into  Iowa 
from  another  state  to  be  devested  of  their 
character  as  articles  of  interstate  commerce 
after  their  delivery  in  Iowa  to  the  person 
to  whom  consigned,  nevertheless  the  act  did 
not  authorize  the  laws  of  Iowa  to  be  applied 
to  such  merchandise  whilst  in  transit  from 
another  state  and  before  delivery  in  Iowa. 
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The  oonrt  In  Vanoe  r.  Vandercook  Co.,  170 
U.  S.  438,  18  Sup.  Gt  674,  42  L.  Ed.  1100, 
considering  the  WUson  Act  and  the  previous 
decisions  applying  it  with  reference  to  the 
validity  of  the  dispensary  law  of  South  Car- 
olina, held  that  it  was  not  an  interference 
with  interstate  commerce,  in  so  far  as  it 
took  charge,  in  behalf  of  the  state,  of  the 
sale  of  liquor  within  its  borders,  and  made 
such  sale  a  source  of  revenue.  In  so  far, 
however,  as  the  state  law  imposed  burdens 
on  the  right  to  ship  liquor  from  another  state 
to  a  resident  of  South  Carolina  intended  for 
his  own  use,  and  not  for  sale  within  the 
state,  the  law  was  held  to  be  repugnant  to 
the  Constitution,  because  the  Wilson  Act, 
whilst  it  delegated  to  the  state  plenary  pow- 
er to  regulate  the  sale  of  liquors  in  South 
Carolina  shipped  into  the  state  from  other 
states,  did  not  recognize  the  right  of  a  state 
to  prevent  an  individual  from  ordering  liq- 
uors from  outside  of  the  state  of  his  resi- 
dence for  his  own  consumption,  and  not  for 
sale. 

The  principle  settled  by  these  cases  was 
also  approved  and  applied  in  Pabst  Brewing 
Co.  v.  Crenshaw,  198  U.  S.  17,  25  Sup.  Ct 
552,  49  L.  Ed.  925,  and  in  Delamater  v.  South 
Dakota,  205  U.  S.  93,  27  Sup.  Ct  447,  51  L. 
Ed.  724,  10  Ann.  Cas.  733.  The  cases  we 
have  Just  cited  involved  the  validity  of  state 
liquor  laws,  and  they  adhere  to  the  rulings 
in  Caldwell  v.  North  Carolina,  187  U.  S.  622, 
23  Sup.  Ct  229,  47  L.  Ed.  336  and  Norfolk 
&  W.  R.  Co.  V.  Sims,  191  IT.  S.  441,  24  Sup. 
Ct  151,  48  L.  Ed.  254,  that  regardless  of  the 
method  of  collecting  the  purchase  money  for 
the  liquor  ordered  in  one  state  to  be  trans- 
ported from  another,  whether  by  a  C.  O.  D. 
shipment,  by  instructions  to  the  carrier  to 
collect,  or  by  draft  with  bill  of  lading  at- 
.  tached,  the  contract,  in  determining  the  char- 
acter of  the  transaction  and  its  protection, 
under  the  federal  laws,  against  state  inter- 
ference, must  be  considered  as  made  in  the 
foreign  state,  although  the  consignee  must 
pay  the  purchase  money  before  receiving  the 
package;  the  only  change  made  by  recent 
statutes  being  that  by  the  Wilson  Act  the 
goods  are  subjected  to  the  operation  and  ef- 
fect of  state  laws  on  arrival,  which  includes 
delivery  to  the  consignee,  and  not  before, 
and  under  federal  Penal  Code  (section  239) 
the  carrier  is  restricted  in  the  sphere  of  his 
action  to  the  "actual  transportation  and  de- 
livery" of  the  goods,  and  cannot  act  for  the 
buyer  or  seller  for  the  purpose  of  making 
or  consummating  the  sale,  nor  can  he  collect 
the  purchase  money  of  the  buyer  or  for  the 
seller.  In  other  respects,  the  principle  of 
the  Caldwell  and  Sims  Cases  is  still  in  force. 
It  will  be  observed,  on  comparison  of  the  two 
cases,  that  Norfolk  &  W.  R.  Co.  v.  Sims, 
supra,  and  this  case  are  substantially  and 
in  principle  alike.  In  the  Sims  Case  the 
goods  were  shipped  under  a  bill  of  lading  to 
the  order  of  the  buyer  and  sent  to  the  agent 
with  instructions  to  surrender  it  on  pay- 


ment of  the  amount  due  by  the  buyer.  In 
the  present  case,  Carl  Spencer,  the  consignee, 
was  entitled  to  the  delivery  of  the  goods, 
when  he  had  paid  the  price  for  them  and  pre- 
sented the  bill  of  lading.  The  contract  of 
sale  was  completed  on.  acceptance  of  his  of- 
fer to  buy  the  liquor,  and  this  was  done  at 
Richmond,  Va.  The  Supreme  Court  of  the 
United  States,  in  the  cases  we  have  cited, 
and  others,  has  so  regarded  the  transaction 
and  treated  the  remittance  of  the  draft, 
with  bUl  of  lading  attached,  for  collection, 
as  a  mere  security  for  the  purchase  money. 
As  the  decision  of  this  question  is  necessarily 
involved  in  determining  whether  this  is  inter- 
state commerce,  we  must  defer  to  the  deci- 
sions of  the  highest  federal  court,  as  being 
authoritative  and  binding  upon  us,  whether 
or  not  we  agree  in  its  reasoning  or  conclu- 
sion. It  is  the  supreme  law  to  us,  under  our 
Constitution,  and  because  of  our  allegiance  to 
the  federal  government,  when  acting  witliin 
the  legitimate  scope  of  its  powers  and  its 
own  Constitution  and  laws.  "Every  citizen 
of  this  state  owes  paramount  allegiance  to 
the  Constitution  and  government  of  the  Unit- 
ed States,  and  no  law  or  ordinance  of  the 
state  in  contravention  or  subversion  thereof 
can  have  any  binding  force."  Const.  N.  C. 
art  1,  I  5.  This  court  has  been  twice  revers- 
ed, as  we  have  said,  in  passing  upon  this 
question  (Caldwell  v.  North  Carolina,  supra, 
and  N.  &  W.  R.  Co.  v.  Sims,  supra),  and  we 
should,  therefore,  be  careful  that  we  do  not 
depart  from  what  we  have  thus  learned, 
but  follow  the  doctrine  clearly  established 
by  the  higher  court 

It  appears  in  this  case  that  Carl  Spencer 
bought  the  liquor  for  his  own  consumption, 
and  there  is  no  suggestion  that  he  intended 
to  resell.  Under  Rhodes  t.  Iowa,  supra,  he 
was  entitled  to  receive  the  package  of  liq- 
uor upon  tendering  the  bill  of  lading,  and  not 
until  it  had  been  delivered  to  him  could  it 
be  subjected  to  the  "operation  and  effect" 
of  our  laws,  not  even  by  force  of  the  Wilson 
Act  We  have  not  laid  any  stress  upon  the 
fact  that  in  the  cases  we  have  cited  the 
court  has  reserved  the  question  whether  0)n- 
gross  has  the  power  to  prohibit  the  trans- 
portation of  an  article  of  commerce,  includ- 
ing liquor,  and  Its  delivery  to  the  consignee, 
though  it  might  forbid  its  sale  thereafter 
even  in  the  original  package.  In  this  con- 
nection we  may  appropriately  quote  what  is 
said  on  this  subject  in  Delamater  y.  South 
Dakota,  205  U.  S.  93,  27  Sup.  Ct  447,  51  U 
Ed.  724, 10  Ann.  Cas.  733:  "As  we  have  stat- 
ed, decisions  of  this  court  interpreting  the 
Wilson  Act  have  held  that  that  law  did  not 
authorize  state  power  to  attach  to  liquor 
shipped  from  one  state  into  another  before 
its  arrival  and  delivery  within  the  state  to 
which  destined.  •  •  ♦  The  rulings  in  the 
'  previous  cases  to  the  effect  that  under  the 
'  Wilson  Act  state  authority  did  not  extend 
I  over  liquor  shipped  from  one  state  into  an- 
I  other  until  arrival  and  delivery  to  the  oon- 
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slgnee  at  the  point  of  destination,  were  but 
a  recognition  of  the  fact  that  Congress  did 
not  intend  In  adopting  the  Wflson  Act,  even 
if  it  lawfully  could  have  done  so,  to  anthoriase 
one  state  to  exert  its  authority  in  another 
state  by  preyentlng  the  delivery  of  liquor 
embraced  by  transactions  made,  in  such  other 
state."  This  but  emphasizes  the  fact  that, 
where  the  shipment  of  the  liquor  Is  made  by 
the  seller  in  one  state  to  the  buyer  in  an- 
other for  his  own  use  and  consumption,  the 
transaction  is  Interstate  commerce,  which  no 
federal  law  has  permitted  to  be  regulated  or 
interfered  with  by  state  action,  even  though 
the  purchase  money  may  be  collected  through 
the  medium  of  a  draft  with  the  bill  of  lading 
attached  thereto. 

Our  conclusion  is  that,  within  the  meaning 
of  the  commerce  clause,  the  sale  in  this  case 
was  completed  in  Virginia,  and  not  In  this 
state;  that  the  shipment  and  delivery  of 
the  liquor  to  Carl  Spencer,  including  the 
dealing  with  respect  to  the  draft  and  bill  of 
lading,  constituted  interstate  commerce,  what- 
ever our  own  decisions  may  be  as  to  the 
state  of  the  title,  and  therefore  that  our 
laws  were  not  violated.  We  submit  to  the 
mling  of  the  Supreme  Court  of  the  United 
States,  which  comiiels  us  to  so  consider  the 
question  involved. 

No  error. 

AULSjS,  J.  (concurring).  It  Is  the  duty  of 
the  state  courts  to  follow  the  decisions  of  the 
Supreme  Court  of  the  United  States  on  ques- 
tions relating  to  interstate  commerce,  whether 
in  accordance  with  their  views  or  not,  and 
that  court  held  prior  to  the  Wilson  Act  of 
1890  that  intoxicating  liquors  were  the  legit- 
imate subject  of  commerce  between  the  states, 
and  that  the  owner  of  such  had  the  right  to 
ship  into  another  state,  and  sell  In  the  orig- 
inal package,  and  denied  to  the  state,  into 
which  it  was  shipped,  the  power  to  control 
or  regulate  such  shipment  by  taxation  or  un- 
der its  police  power.  Leisy  v.  Hardin,  135 
U.  S.  100,  10  Sup.  Ct  681,  34  L.  Ed.  12a 

Because  of  this  decision  the  Wilson  Act 
was  passed  by  Congress,  which  provides: 
'That  all  fermented,  distilled  or  other  intox- 
icating liquors  or  liquids  transported  into 
any  state  or  territory  or  remaining  therein 
for  use,  consumption,  sale  or  storage  there- 
in, shall,  upon  arrival  in  such  state  or  terri- 
tory, be  subject  to  the  operation  and  effect 
of  the  laws  of  such  state  or  territory  enacted 
in  the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as 
though  such  liquids  or  liquors  had  been  pro- 
duced in  such  state  or  territory,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
Introduced  therein  in  original  packages  or 
otherwise."  And  it  was  said  of  this  act  in 
Delamater  v.  So.  Dakota,  205  U.  S.  63,  27 
Sup.  Ct  447,  51  L.  Ed.  724,  10  Ann.  Cas. 
733:  '^t  is  settled  by  a  line  of  decisions  of 
this  court  that  the  purpose  of  the  Wilson 
Act,  as  a  regulation  by  Congress  of  interstate 


commerce,  waa  to  allow  the  states,  as  to  in* 
toxlcating  liquors,  when  the  subject  of  such 
commerce,  to  exert  ampler  power  than  could 
have  been  exercised  before  the  enactment  of 
the  statute.  In  other  words,  that  Congress, 
sedulous  to  prevent  its  exclusive  right  to 
regulate  commerce  from  interfering  with  the 
power  of  the  states  over  intoxicating  liquor, 
by  the  Wilson  Act  adopted  a  special  rule  en- 
abling the  states  to  extend  their  authority 
as  to  such  liquor  shipped  from  other  states 
before  it  became  conunlngled  with  the  mass 
of  other  property  in  the  state  by  a  sale  in 
the  original  package."  The  language  of  the 
act  principally  in  debate  were  the  words, 
"upon  arrival  in  such  state."  Did  they 
mean,  after  the  liquors  passed  the  boundary 
line  of  the  state,  or  after  they  reached  the 
place  in  the  state  to  which  they  were  ship- 
ped,* or  after  they  were  delivered  to  the  per- 
son to  whom  they  were  shipped?  "It  has 
been  held  that  the  liquor  had  not  'arrived'  in 
the  state,  where  it  was  seized  in  the  state 
while  being  conveyed  by  the  purchaser  to 
his  home  from  a  point  outside  the  state, 
where  he  had  bought  it  for  his  personal  use 
(State  V.  Holleyman,  55  S.  C.  207,  31  S.  B. 
302,  83  a  B.  366,  45  L.  R.  A  567)  where  it 
was  in  a  railroad  car  standing  at  a  siding 
and  was  still  In  transit  (State  v.  Intoxicat- 
ing Liquors,  94  Me.  335,  47  Atl.  531),  br  at 
any  time  before  the  arrival  of  the  goods  at 
their  destination  and  their  delivery  to  the 
consignee  (Rhodes  v.  Iowa,  170  U.  S.  412,  18 
Sup.  Ct.  664,  42  li.  Ed.  1088)."  7  Oyc.  437, 
note.  It  was  also  held  in  Delamater  v.  So. 
Dakota,  supra,  that  under  the  Wilson  Act 
the  state  could  prevent  an  agent  from  solic- 
iting orders  for  intoxicating  liquors  in  the 
state,  but  the  same  court  held  that  C.  O.  D. 
shipments  could  not  be  regulated,  controlled, 
or  prohibited  by  the  state  (Am.  Ex.  Co.  v* 
Iowa,  196  U.  S.  133,  25  Sup.  Ct  182,  49  Ij. 
Ed.  417);  and  the  injurious  ^ecta  following 
this  last  decision  induced  Congress  to  pass 
the  Act  of  1009,  now  section  239  of  the  Penal 
Code,  which  reads  as  follows:  "Any  rail- 
road comjpany,  express  company,  or  other 
common  carrier,  or  any  other  person,  who, 
in  connection  with  the  transportation  of  any 
spirituous,  vinous,  malted,  fermented  or  oth* 
er  intoxicating  liquor  of  any  kind,  from  onw 
state,  territory  or  district  of  the  Unitea 
States,  or  place  noncontiguous  to  but  subject 
to  the  Jurisdiction  thereof,  or  from  any  for- 
eign country  into  any  state,  territory  or  dis- 
trict of  the  United  States,  or  place  noncon- 
tiguous to  but  subject  to  the  Jurisdiction 
thereof,  shall  collect  the  purchase  price  or 
any  part  thereof,  before,  on  or  after  delivery 
from  the  consignee,  or  from  apy  other  per- 
son, or  shall  in  any  manner  act  as  the  agent 
of  the  buyer  or  seller  of  any  such  liquor,  for 
the  purpose  of  buying  or  selling  or  complet- 
ing the  sale  thereof,  saving  only  in  the  actu- 
al transportation  and  delivery  of  the  same, 
shall  be  fined  not  more  than  five  thousand 
doQara'*   When  this  last  act  la  considered  in 
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connection  with  its  history,  which  manifests 
a  purpose  on  the  part  of  Congress  to  aid  in 
the  enforcement  of  the  prohibition  laws  of 
the  states,  and  with  the  language  in  the  Ex- 
press Company  Case  above  dted,  which  was 
decided  before  its  enactment,  I  think,  upon 
the  facts  appearing  in  the  special  verdict, 
the  defendants  are  liable  to  indictment  in 
the  federal  courts  under  the  federal  statute, 
although  the  use  of  the  words  "in  connec- 
tion with  the  transportation"  may  admit  of 
a  different  construction. 

In  the  Leisy  Case  the  court  held  that  In- 
toxicating liquor  could  be  shipped  into  a  pro- 
hibition state  and  sold  in  the  original  pack- 
age, and  Congress  then  passed  the  Wilson 
Act,  saying  that  such  liquors  should  be  sub- 
ject to  the  police  regulations  of  the  state  "up- 
on arrival  in  the  stata"  The  court  thto  held 
that  "arrival  in  the  state"  was  not  complete 
until  delivery  to  the  consignee,  and  that  the 
state  had  no  right  under  the  act  to  regulate 
0.  O.  D.  shipments,  saying  in  answer  to  the 
contention  of  the  state :  "If  upheld,  the  doc- 
trine would  deprive  a  citizen  of  one  state 
of  his  right  to  order  merchandise  from  an- 
other state  at  the  risk  of  the  seller  as  to  de- 
livery. It  would  prevent  the  citizen  of  one 
state  from  shipping  into  another  unless  he 
assumed  the  risk.  It  would  subject  contracts 
made  by  common  carriers,  and  valid  by  the 
laws  of  the  state  where  made,  to  the  laws  of 
another  state;  and  it  would  remove  from 
the  protection  of  the  interstate  commerce 
clause  all  goods  on  consignment  upon  any 
condition  as  to  delivery,  express  or  implied. 
Besides,  it  would  also  render  the  commerce 
clause  of  the  Constitution  inoperative  as  to 
all  that  vast  body  of  transactions  by  which 
the  products  of  the  country  move  in  the 
channels  of  interstate  commerce,  by  means 
of  bills  of  lading  to  the  shipper's  order,  with 
drafts  for  the  purchase  price  attached,  and 
many  other  transactions  essential  to  the 
freedom  of  commerce,  by  which  the  complete 
title  to  merchandise  is  postponed  to  the  de- 
livery thereof."  Am.  Ex.  Co.  v.  Iowa,  196 
U.  S.  133,  25  Sup.  Ct  182,  49  L.  Ed.  417. 

Congress  then  passed  the  act,  which  is  sec- 
tion 239  of  the  Penal  Code,  which  provides 
that  any  company  or  person  shall  be  liable  to 
indictment  who,  In  connection  with  the  trans- 
portation of  intoxicating  liquor  from  one  state 
to  another,  shall  collect  the  purchase  price  or 
any  part  thereof  before,  on,  or  after  delivery 
to  the  consignee,  etc.,  or  shall  act  as  the 
agent  of  the  buyer  or  seller  for  the  purpose 
of  completing  the  sale  thereof,  and  it  seems 
to  me  to  have  been  done  to  meet  the  objec^ 
tions  raised  in  the  Express  Company  Case, 
and  to  cover. the  case  of  a  shipment  "to  order 
of  shipper  notify  A.  B.,"  when  the  bill  of  lad- 
ing Is  sent  to  a  bank  with  draft  attached, 
and  the  cashier  collects  the  draft  and  delivers 
the  bill  of  lading  with  knowledge  that  it 
covers  a  shipment  of  intoxicating  liquor,  as 
he  has  collected  the  purchase  price  before 
ddUvery,  and  has  acted  aa  agent  of  the  seller 


in  completing  the  sale.  If  it  were  not  for 
the  language  of  the  decisions,  and  particu- 
larly that  quoted  from  the  Express  Company 
Case,  which  substantially  says  that  the  state 
cannot,  under  its  police  power,  regulate  or 
control  shipments  "to  order,  notify,"  and  but 
for  the  obligation  upon  the  state  courts^  un- 
der the  Constitution  of  the  United  States, 
to  adopt  and  recognize  the  decisions  of  the 
highest  of  the  federal  courts  upon  questions 
affecting  interstate  commerce,  I  would  also 
think  the  argument  reasonable  and  sound 
that,  upon  this  shipment  *Hx>  order,  notify,** 
the  liquors  had  arrived  in  this  state  under 
the  Wilson  Act  when  they  reached  Newbem, 
and  were  then  the  property  of  the  seller; 
that  the  sale  was  made  in  Newbem  by  the 
Richmond  firm  and  was  illegal,  and  that 
any  one  who  aided  and  abetted  in  the  sale 
was  guilty  as  a  principal.  If,  however,  this 
position  was  open  to  Vie  state,  I  would  con- 
cur in  the  conclusion  that  the  special  verdict 
is  defective,  and  will  not  support  a  conviction. 
The  difference  between  a  general  and  a 
special  Terdict  is  well  illustrated  by  Kittelle's 
Case,  110  N.  C.  660,  15  S.  E.  103,  15  L.  R.  A. 
694,  28  Am.  St  Rep.  698,  and  Bradle^y's  Case, 
132  N.  O.  1060,  44  S.  B.  122.  In  each  case 
the  Indictment  charges  an  illegal  sale  of  in< 
toxlcating  liquors.  In  the  Kittelle  Case 
there  was  a  general  verdict,  and  in  the  Brad- 
ley Case  a  special  verdict,  as  follows :  "That 
the  defendant  sold  one  quart  of  whisky  to 
J.  B.  Constand,  in  Polk  county,  about  one 
yeas  prior  to  the  finding  of  the  bill,  for 
which  said  Constand,  in  Polk  county,  paid 
the  defendant  30  cents.  If,  upon  the  above 
facts,  the  court  be  of  the  opinion  that  the 
defendant  is  guilty,  the  jury  so  find ;  other- 
wise, not  guilty."  The  general  verdict  was 
sustained  on  appeal,  but  the  special  verdict 
was  set  aside;  the  court  saying:  "We  are 
of  the  opinion  that  his  honor  could  not  have 
adjudged  the  defendant  guilty  upon  the  spe- 
cial verdict,  and  that  he  could  not  render 
any  judgment  thereon.  The  offense  diarged 
is  selling  liquor  without  having  a  license  to 
do  so.  It  is  true  that  it  has  been  the  settled 
law  in  this  state  for  more  than  50  years  that 
t>roof  of  the  existence  of  a  license  to  retail 
must  come  from  the  defendant.'  State  t. 
Emery,  98  N.  C.  668  [3  S.  E.  636],  and  upon 
proof  of  sale,  in  the  absence  of  such  proof, 
the  jury  must  find  the  defendant  guilty.  If, 
however,  the  jury  shall,  instead  of  returning 
a  general  verdict,  find  a  special  verdict,  they 
should  find  every  fact,  if  it  exists,  either  by 
proof  or  presumption,  essential  to  the  de- 
fendant's guilt;  otherwise  the  court  should 
set  the  finding  aside  and  direct  a  venire  de 
novo.  State  v.  Bloodworth,  94  N.  C.  918; 
State  ▼.  Corporation,  111  N.  a  661  [16  S.  B. 
331] ;  State  v.  Oakley,  103  N.  O.  408  [9  S.  E. 
575]."  This  declaration  of  the  law  is  signifi- 
cant, and  bears  directly  upon  the  effect  of 
the  special  verdict  before  us,  because  if  a 
special  verdict  is  fatally  defective,  which 
finds  there  was  a  sale  but  fails  to  find  there 
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was  no  license,  altbongh  it  bas  been  beld  tor 
50  years  that  the  burden  of  proof  is  on  the  de- 
fendant to  prove  the  existence  of  a  license, 
and  the  jury  must  find  him  guilty,  in  the  ab- 
sence of  snch  proof,  there  must  be  a  finding 
as  to  knowledge,  when  that  is  a  material  el- 
ement of  the  offense. 

Let  us  apply  this  principle.  The  special 
yerdlcC  is  not  based  on  the  first  count  in  the 
bill  of  indictment,  charging  a  sale  to  some 
party  to  the  jurors  unknown,  because  it  so 
says,  and  it  was  known  from  the  beginning 
of  the  transaction  that  the  sale  was  to  Carl 
Spencer.  He  ordered  the  whisky,  his  name 
was  on  the  bill  of  lading,  his  uncle  notified 
the  defendant  who  Oarl  Spencer  was,  and  Carl 
Spencer  paid  the  draft,  and  received  the  bill 
of  lading  and  the  whisky.  The  second  count 
is  drawn  under  section  8524  of  the  Revisal, 
which,  by  its  terms,  applies  only  to  dealers 
in  intoxicating  liquors  who  sell  to  unmarried 
minora,  knowing  such  i>erson  to  be  under  the 
age  of  21  years.  It  \b  conceded  that  the  de- 
fendant is  not  a  dealer,  and  cannot  be  guilty 
under  the  second  count,  except  as  an  aider 
and  abettor.  Can  he  be  convicted  on  the 
special  verdict  as  an  aider  and  abettor  of 
Hatke  &  Ck>.  in  making  an  illegal  sale?  This 
depends  on  the  guilt  of  Hatke  &  Co.,  because, 
if  Hatke  &  Co.  are  not  guilty  on  the  findings 
of  the  special  verdict,  Fisher  cannot  be  guilty 
of  aiding  and  abetting  Hatke  &  Co.  to  vio- 
late the  law,  and,  when  we  turn  to  the  spe- 
cial verdict,  there  is  no  finding  that  Hatke 
k  Co.  had  knowledge  that  Spencer  was  under 
21  years  of  aga  No  question  is  raised  by  the 
appeal  as  to  the  sufliciency  of  the  indictment, 
nor  is  the  doctrine  in  the  Kittelle  Case  in- 
Tolved,  and,  as  was  said  by  Chief  Justice 
Clark  in  his  concurring  opinion  in  State  v. 
Banner,  143  N.  0.  637,  57  S.  B.  156,  24  L.  K. 
A,  (N.  S.)  1:  "In  a  special  verdict,  the  court 
Is  not  at  liberty  to  infer  anything  not  found." 

HOKEl,  J.  (concurring).  I  concur  in  the 
di^>osition  made  of  this  appeal,  b^ng  of 
opinion  that,  under  the  decisions  of  the 
Supreme  Court  of  the  United  States,  the  fi- 
nal arbiter  in  such  matters,  the  transaction 
in  question  here  must  be  regarded  as  inter- 
state commerce,  and,  on  the  facts  presented, 
is  subject  exclusively  to  federal  regulation. 
The  further  fbct  that  Congress  may  have 
made  conduct  of  this  kind  an  indictable  of- 
fense and  has  found  it  desirable  to  do  so 
only  serves  to  emphasize  the  position  that  in- 
terference on  the  part  of  state  authoritiea 
is  no  longer  permissible. 

OLABK,  a  J.  (dissenting).  The  first  count 
in  the  indictment  charges  a  sale  to  "a  per- 
son or  persons  to  the  Jurors  unknown."  This 
was  htid  valid  by  Hoke,  J.,  in  a  unanimous 
oi^nion  in  State  v.  Dowdy,  145  N.  C.  432,  58 
8b  BL  1002,  and  has  been  long  recognized 
■8  the  settled  practice  of  the  courts.  Be- 
sides, the  q;>ecial  verdict  in  this  case  is 
based  upon  the  second  count  which  charges 


the  sale  of  intoxicating  liquors  to  CJ^rl  Spen- 
cer a  minor. 

The  facts  found  in  the  special  verdict  arc 
that  an  agent  of  the  defendants,  Hatke  He 
Ck).,  dealers  in  liquor  in  Richmond,  Va.,  ob- 
tained from  Carl  Spencer  in  Newborn  an  or- 
der for  the  sale  of  the  whisky,  which  act 
our  statutie  makes  indictable,  and  which  was 
held  in  Delamater  v.  South  Dakota,  205  U. 
S.  03,  27  Sup.  C7t  447,  51  Ll  Ed.  724,  10  Ann. 
Cas.  733,  to  be  within  the  Jurisdiction  of  the 
state  court  Hatke  &  Co.  shipped  the  whis- 
ky on  a  bill  of  lading  to  themselves  at  New- 
born, N.  Cl,  and,  indorsing  this  bill  of  lad- 
ing, "notify  Carl  Spencer/'  attached  thereto 
a  draft  on  Carl  Spencer,  and  sent  it  to  the 
defendant  bank  in  Newborn,  who  through 
its  cashier,  the  defendant  Elsher,  received 
from  Spencer  the  purchase  money  $8.25,  and 
thereupon  delivered  to  him  the  bill  of  lading 
indorsed  in  blank  as  an  order  on  the  rail- 
road company  to  deliver  to  him  the  whisky. 
Hie  whisky  was  till  then  the  property  of 
Hatke  &  Co.,  and  was  in  the  warehouse  at 
Newborn.  Up  to  that  time  Spencer  had  nei- 
ther title  nor  right  of  possession  to  the  liq- 
uor. This  transfer  of  the  title  and  posses- 
sion by  Fisher  to  Spencer  was  a  sale  made 
in  this  state  and  indictable  under  our  stat- 
utes. In  American  Express  Co.  v.  Iowa,  196 
U.  S.  133,  25  Sup.  GL  182,  49  Lu  Bd.  417, 
the  court  held  that  interstate  transportation 
was  interstate  commerce,  but  that,  owing  to 
the  custom  of  railroad  companies  and  ex- 
press companies  when  acting  under  C.  O.  D. 
authority  to  deliver  goods  to  a  purchaser, 
constructively  interstate  commerce  extend- 
ed beyond  the  arrival  of  the  merchandise  in 
the  warehouse  of  the  carrier  at  its  destina- 
tion and  covered  the  action  of  the  carrier 
up  to  the  time  of  the  actual  delivery  to  the 
consignee,  and  the  receipt  of  the  purchase 
money.  In  Delamater  v.  South  Dakota,  2(KS 
D.  S.  93,  27  Sup.  C?t  447,  51  L.  Bd.  724,  10 
Ann.  Cas.  733,  Chief  Justice  White,  again 
writing  the  opinion  of  the  court,  says  that 
this  doctrine  did  not  cover  the  delivery  to 
the  consignee  on  C.  O.  D.  shipment  when  it 
was  intoxicating  liquor  in  prohibition  states, 
and  had  not  been  so  held,  ^'except  in  those 
cases  which  had  been  decided  prior  to  the 
Wilson  Act."  Congress  also  passed  section 
239  of  the  (Mminal  Code,  which  made  it  in- 
dictable under  a  penalty  of  not  more  than 
$5,000  for  any  common  carrier  to  deliver  in- 
toxicating liquors  on  C.  O.  D.  delivery  in  a 
prohibition  state.  Hatke  &  Co.  therefore  did' 
not  ship  the  liquor  to  Spencer,  but  to  them- 
selves at  Newborn,  N.  C,  and  therefore,  as 
was  held  by  this  court  in  Mfg.  Oo.  v.  Rail- 
road, 149  N.  a  261,  62  a  B.  1091,  no  title  to 
the  liquor  passed,  to  Spencer  until  the  sub- 
sequent transaction  between  Fisher  and 
Splicer  by  which  the  title  and  right  of  pos- 
session passed  to  Spencer  in  consideration 
and  on  payment  of  the  purchase  money.  This 
case  has  been  cited  with  approval  by  Walker, 
J.,  in  Gaskins  y.  Railroad,  151  N.  a  20,  66 
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S.  Bl  518»  and  by  Hoke^  J^  In  Buggy  Corpo- 
ration V.  Railroad,  152  N.  O.  121,  67  S.  E. 
251.  In  Bank  y.  Railroad,  153  N.  a  346, 
69  S.  ES.  261,  Walker,  J.,  holds  that  In  a  case 
like  this,  after  the  arrival  of  the  goods  and 
notice  given,  the  railroad  is  merely  a  ware- 
houseman for  the  consignor  who  retains  title 
to  *'a  shipment  of  goods  to  consignor's  or- 
der, notify,  etc.,  until  the  draft  is  paid  and 
the  bill  of  lading  is  surrendered."  The  ac- 
tion of  Fisher  was  not  as  agent  for  the  rail- 
road company,  and  the  railroad  company 
cannot  be  indicted  for  his  conduct.  Fisher 
was  acting  as  agent  of  Hatke  ^  Go.  Hatke 
&  Oo.  had  agreed  to  sell  the  whisky  to  Spen- 
cer. They  had  shipped  the  whisky  to  them- 
selves ati  Newbem,  and  then,  through  their 
agent,  Fisher,  they  had  perfected  the  sale 
to  Spencer  by  delivery  of  the  order  upon  the 
railroad  company  to  deliver  the  goods  to  him 
upon  the  receipt  by  them  through  Fisher, 
their  agent,  of  the  purchase  money.  This 
was  a  sale  made  in  this  state  by  Fisher  as 
the  agent  of  Hatke  &  Co.,  and  not  as  the 

•  agent  of  the  railroad  company.  Such  act 
could  not  be  Interstate  commerce  under  the 
federal  statutie  which  forbade  O.  O.  D.  de- 
livery, even  if  Fisher  had  been  the  agent  of 
the  railroad  company.  It  certainly  could  not 
be  interstate  commerce  unless  he  were  the 
agent  of  the  common  carrier,  doing  some  act 
to  complete  the  transportation  to  the  con- 
signee. He  was  the  agent  of  Hatke  &  Co. 
doing  an  act  in  their  behalf,  by  their  orders, 
and  for  their  benefit  after  the  delivery  of 
the  whisky  in  Newborn  to  Hatke  &  Co.,  who 
were  the  consignees,  and  where  it  was  held 
subject  to  their  disposal,  as  was  held  in  Bank 
V.  Railroad,  153  N.  G.  346,  69  S.  EL  261,  and 
other  cases  above  dted.  "By  such  bill  of 
lading  the  seller  does  not  reserve  merely  a 
lien,  but  the  absolute  right  of  disposal  of  the 
goods."  6  A.  &  Bl  1066,  note  1,  which  is 
quoted  with  approval  In  Mfg.  Co.  v.  Bailroad, 
149  N.  C.  261,  62  S.  £1  1091.  The  act  of 
Fisher  could  not  be  interstate  commerce,  un- 
less he  were  a  common  carrier  or  the  agent 
of  the  common  carrier  in  perfecting  the 
transportation  of  the  goods.  But  the  com- 
mon carrier  had  fulfilled  Its  whole  duty  when 
it  placed  the  liquor  in  its  warehouse  at  New- 
born subject  to  the  order  of  the  consignee, 
Hatke  &  Co.  It  had  no  further  interest  in 
the  matter,  and  no  further  duty  to  discharge. 
The  further  disposition  of  the  liquor  by  the 
transfer  of  the  bill  of  lading  to  Spencer  and 

*the  receipt  of  the  purchase  money  would 
have  subjected  the  railroad  coQipany  to  the 
fine  of  $5,000  if  Fisher  had  been  their  agent, 
but  he  was  not,  for  the  carrier  had  no  fur- 
ther duty  to  discharge.  It  simply  held  the 
liquor,  as  said  in  the  authorities  above^  "at 
the  absolute  disposal"  of  Hatke  &  Co.  Its 
duty  as  an  interstate  carrier  was  at  an  end. 
Our  statute  (Rev.  i  3524)  makes  the  sale 
to  a  minor  presumptive  evidence  that  Hatke 
&  Co.  knew  of  the  minority  of  Spencer,  and 
this  presumption  has  not  been  rebutted  by 


any  evidence.  Indeed,-  the  knowledge  of 
Fisher  was  Its  knowledge.  State  v.  Kittelle« 
110  N.  C.  560,  15  S.  B.  103,  15  L.  R.  A.  694, 
28  Am.  St  Rep.  698.  This  transaction  by 
Fisher  was  a  sale  by  him  to  a  minor  in  this 
state,  with  full  knowledge  of  that  fact,  and 
therefore  he  is  responsible  as  cdprindpaL 
Besides,  it  is  utterly  immaterial  that  the  sale 
is  charged  to  have  been  made  to  a  minor. 
The  facts  charged  and  found  show  a  sale 
of  intoxicating  liquors  by  Fisher  to  Spencer 
in  this  state.  It  is  immaterial  that  he  was 
an  agent  for  another  person.  The  allegation 
in  the  bill  and  In  the  facts  found  that  Spen- 
cer was  a  minor  is  mere  surplusage.  Strik- 
ing out  the  allegation  that  Hatke  &  Co.  are 
dealers  and  that  Spencer  was  a  minor,  sufil* 
dent  remains  both  in  the  charge  and  the 
facts  found  to  establish  tiie  violation  of  our 
statute  which  forbids  the  sale  of  IntozlGat- 
ing  liquors  in  this  state.  It  is  both  charged 
and  shown  that  Fisher  did  the  acts  whicb 
constituted  such  offense.  Fisher  was  nei- 
ther a  common  carrier  nor  an  agent  for  a 
common  carrier.  The  railroad  company  in- 
curred no  liability  by  reason  of  his  conduct. 
He  was  doing  nothing  for  them  nor  in  the 
way  of  interstate  commerce.  He  was  simply 
transferring  by  direction  of  Hatke  &  Co.  to 
Spencer  an  order  for  intoxicating  liquors  of 
which  they  had  the  "absolute  disposal,"  and 
which  had  been  shipped  to  Hatke  &  Co.,  aQd 
which  was  then  lying  In  the  warehouse  in 
Newbem  subject  to  their  order.  In  exchange 
for  such  order  and  the  transfer  of  the  title 
and  the .  right  to  possession  to .  Spencer,  he 
received  as  agent  for  Hatke  &  Co.  the  pur- 
chase money.  There  is  no  element  of  in- 
terstate  commerce  in  the  transaction*  but  the 
act  was  one  performed  entirely  within  this 
state.  It  had  no  reference  to  the  transporta« 
tion  from  Richmond  to  Newbem  which  had 
been  closed  and  perfected  by  the  delivery  of 
the  liquor  consigned  to  Hatke  &  Co.  in  the 
warehouse  at  Newbem. 

To  test  this  matter,  suppose  the  liquor  had 
been  consigned  to  A.  B.,  and  A.  B.  had  there- 
after transferred  the  bill  of  lading  to  Spen- 
cer in  consideration  of  purchase  money. 
This  would  have  been  purely  a  North  C&roll« 
na  transaction,  and  in  no  sense  an  inters 
state  dealing.  It  can  make  no  difference 
that  Hatke  &  Co.  were  consignors  as  well  as 
consignees.  They  had  full  right  to  transfer 
their  property,  unless  forbidden  by  statute, 
from  Richmond  to  Newbem,  and  tiielr  own- 
ership of  it  in  Newbem  was  as  complete  aa 
it  was  in  Richmond,  until  they  transferred 
the  title  and  possession  theri^  ^'^  a  pur- 
^aser  in  consideration  of  the  receipt  of  the 
purchase  money.  It  does  not  lessen  tbe 
culpability  of  Fisher  that  the  sale  completed 
by  Fisher  had  originally  been  an  executory 
agreement  made  in  Newbem  between  a  for- 
mer agent  of  Hatke  ft  Co.  and  Spencer,  which 
act  is  denounced  by  our  laws  by  a  statute 
(Pell's  Rev.  |  3524a)  which  is  held  valid  as 
an  exercise  of  state  soverelgntyt  and  not  an 
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interference  wltti  interstate  commerce  in  Del- 
Aiuater  v.  Soath  Dakota,  205  U.  S.  93,  27 
Sop.  Ct  447,  51  Ia  Ed.  724,  10  Ann.  Cas.  733. 
If  it  is  indictable  in  the  state  courts  for 
the  agent  to  make  an  agreement  here  to  sell 
Jbe  liquor  to  Spencer,  before  shipment,  for 

stronger  reason,  after  Hatke  &  Co.  have 
transferred  their  liquor  and  put  it  in  the 
warehouse  at  Newbem,  it  is  an  act  in  Viola- 
tion of  the  state  law  to  perfect  and  complete 
such  sale  by  the  deliyery  of  the  whisky  and 
the  receipt  of  the  purchase  money.  The  lat- 
ter act  cannot  be  an  interference  with  inter- 
state commerce  for  Hatke  ft  Co.  were  con- 
signees. Their  disposal  of  the  liquor  after 
its  arriTal  here  through  their  agent,  Fisher, 
was  in  violation  of  our  law. 

Such  act  being  a  misdemeanor,  Fisher  is 
guilty  on  the  special  rerdlct  as  a  coprincipaL 

NoTK.— On  March  3,  1913,  the  General  As- 
sembly of  this  state  ratified  an  act  which  makes 
it  indictable  to  collect  anv  draft  with  bill  of 
lading  attached  for  intoxicating  liquors.  On 
the  same  day  Congress  enacted  the  law  which 
prohibits  the  shipment  of  liquor  into  prohibi- 
tion statee  to  be  used  in  Tiolation  of  the  laws  of 
said  states. 

C$3  S.  C.  4S0) 

LARISBY  y.  IiABISET. 

(Supreme  Court  of  South  Carolina.     Feb.  8» 

1913.) 

1.  TBU8T8  (I  89*)— Resulting  Trtibtb— Evi- 
dence—wki  gut  AND  SUFFICIENCT. 
In  an  action  InyoMng  the  title  to  land, 
evidence  ^Id  to  show  that  a  purchaser  of  the 
land«  who  had  the  deed  made  to  another,  in- 
tended that  he  should  have  the  use  of  the 
property  during  his  Ufe,  and  that  it  should 
then  go  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  "[trusts, 
Cent  Dig.  H  134^187;  Dec  Dig.  |  89.*] 

2.  DkKDS    (i   68*)— DELIVXBT--ST7FnCIXN0T. 

Where  a  purchaser  of  land  had  the  deed 
made  to  another,  a  deliveiy  of  the  deed  to  the 
purchaser  was  sufKcient  to  vest  title  in  the 
grantee  named. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.  {{  130*135;  Dec.  Dig.  |  58.*] 

3.  Girrs  (S  47*)— Acoeptanob— Pbesxjmption 

FROM   BeNEFICIAI.   EFFECT. 

In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  donee  of 
▼alaable  unincumbered  property,  conveyed 
without  condition,  will  accept  the  conveyance. 
[Edl  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  fl  81-86;  Dec  Dig.  i  47.*] 

4,  Deeds     (I    62*)— Acceptance— Batdtioa- 
noN  or  Anotheb's  Acceptance. 

Where  a  purchaser  of  land  had  the  deed 
made  to  another,  the  grantee  named,  by  assert- 
ing bis  rights  under  the  deed,  ratified  the  act 
of  the  purchaser  in  having  the  property  con- 
veyed to  him,  snd  in  accepting  the  deed  for 
him. 

[Ed.  Note.— For  other  eases,  see  Deeds, 
Cent.  Dig.  H  128,  129;  Dee.  Dig.  |  62.*] 

tL  TBt78i8  (I  86*)— Resulting  Trusts— Pay- 
ment   OF   OONSIDEBATION   FOB    CONVEYANCE 

TO  Another. 

Ordinarily  it  is  presumed  thsjt  one  paying 
for  land  conveyed  to  another  intends  a  bene- 
ficial Interest  therein  for  himself;  and  hence 
tliat  a  resulting  trust  arises  in  his  favor. 
[ISd.  Nota^— For  other  cases,  see  Trusts, 
ent.    Dig.  I   128;   Dec.   Dig.  |   86.*] 


6w  TausTS  9  88*)— BBSUt.TiNG  IAiustb— Pat* 
KENT  OF  Consideration  roB  Conveyance 
TO  Another. 

The  presumption  that  a  person  paying  the 
consideration  for  a  conveyance  of  land  to  an- 
other intends  the  beneficial  interest  for  him- 
self may  be  rebutted,  and  the  actual  intention 
shown  by  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  S§  130-133;  Dee.  Dig.  S  88.*] 

7.  Trusts  (8  82*)— Resultinq  Trusts— Pay- 
ment OF  Consideration  fob  Convbyancb 
TO  Another. 

Where  a  purchaser  of  land,  tirho  took  title 
in  the  name  of  another,  intendea  that  the  prop- 
erty should  go  to  the  grantee  at  his  death,  no 
resulting  trust  in  his  own  favor  arose. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {I  119,  120;  Dec  Dig.  I  82.*] 

8.  Trusts  (|  72*)— Resuming  Trusts— Pay- 
ment OF  Consideration  of  Conveyance 
to  Another. 

A  resulting  trust  from  the  payment  of  the 
consideration  for  the  conveyance  of  land  to 
another  must  arise  at  the  time  of  the  convey- 
ance, and  cannot  arise  from  subsequent  trans- 
actions, change  of  circumstances  or  intention. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {{  102>  108;  Dec  Dig.  f  72.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  Connty;    S^ank  B.  Gary,  Judge. 

*^o  be  officially  reported." 

Action  by  W.  N.  Larisey  against  M.  Lb 
Larisey.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Fiahburne  ft  Flshbume,  of  Walterboro,  for 
appellant  Padgett,  Lemacks  ft  Moores,  of 
Walterboro,  for  respondent 

HYDRICK,  J.  The  rights  of  the  parties 
to  this  action,  in  which  plaintiff  sues  to  re- 
cover a  tract  of  land,  arise  out  of  the  follow- 
ing facts:  On  July  9,  190%  W.  N.  Larisey, 
Sr.,  bought  and  paid  for  the  land  in  dispute, 
but  took  the  title  in  the  name  of  his  nephew 
and  namesake,  W.  N.  Larisey,  Jr.*  At  that 
time  the  elder  Larisey  was  a  bachelor,  who 
thought  it  improbable  that  he  would  ever 
marry,  and  he  had  the  titie  made  to  his 
nephew,  because,  as  he  said  at  the  time,  he 
wanted  his  nephew  to  have  his  property  after 
his  death.  The  title  deed  was  delivered  to 
W.  N.  Larisey,  Sr.,  upon  the  execution  there- 
of, and  he  had  it  recorded  on  July  13,  1903. 
After  recording,  it  was  returned  to  him,  and 
he  kept  it  until  Ills  death.  After  the  pur- 
chase he  took  possession  of  the  land,  return- 
ed it  for  taxation  in  his  own  name,  paid  the 
taxes,  made  permanent  improvements  on  it, 
such  as  buildings,  etc.,  worth  something  over 
11,000,  and  used  it  in  all  respects  as  his  own 
until  his  death,  which  occurred  May  26,  1910. 
In  the  meantime,  on  June  5,  1907,  W.  N. 
Larisey,  Sr.,  married  the  defendant,  Mrs.  Bl 
L.  Larisey.  She  furnished  something  over 
$400  of  the  money  used  in  making  the  im- 
provements above  mentioned.  It  does  not 
appear  that  the  younger  Larisey  knew  any- 
thing of  the  transaction  until  a  short  time 
before  the  death  of  his  uncle. 

[1]  The  evidence  establishes  the  intention 
of  W.  N.  I^arisey,  Sr.,  at  the  time  of  the  con- 
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yeyance,  beyond  dispute.  The  only  living 
witness  to  the  deed  (the  other  being  Mr. 
Larlsey  himself)  testified  to  the  following 
conversation  between  them  on  that  occasion : 
"I  said :  'Newt,  you  are  making  these  papers 
to  little  Newt  now.  Suppose  you  were  to 
make  up  your  mind  to  get  married,  then 
what?  This  property  would  belong  to  your 
nephew.'  *0h/  he  said,  *I  never  expect  to 
get  married,  but  in  case  I  should  I  have  the 
papers,  and  can  change  them  any  time  I 
want  to  with  little  Newt  He  Is  named  for 
me,  and  I  want  to  leave  him  something.' 
And  he  also  said:  'I  may  fail  in  my  busi- 
ness, and  in  that  case  I  would  have  the  home. 
They  could  not  touch  it*"  The  Intention 
then  expressed  to  the  witness  was  reiterat- 
ed in  a  letter  to  his  nephew,  dated  May  4^ 
1910,  which  reads:  "Dear  Newt:  Some 
years  ago,  before  I  was  married,  I  bought 
the  eight  acres  of  land  on  which  I  live.  I 
did  not  then  think  of  getting  married,  and 
hence  had  the  title  made  in  your  name  in- 
stead of  mine,  so  that  the  place  would  be 
yours  after  my  death.  I  am  now  married 
and  think  that  I  ought  to  leave  this  place 
to  my  wife  during  her  life,  and  after  her 
death  to  you.  This  is  fair,  and  I  know  you 
will  liave  no  objections.  I  have  so  arranged 
it  that  you  will  finally  get  the  property. 
Please  sign  the  inclosed  deed  according  to 
the  instructions  inclosed,  and  return  to  me  at 
once.  I  am  In  bed,  and  hence  have  had  this 
letter  written  for  me.  Your  prompt  atten- 
tion will  oblige  me.  Tour  uncle,  [Signed] 
W.  N.  Larlsey."  When  his  nephew  refused  to 
execute  the  deed  to  Mrs.  Larlsey,  as  request- 
ed in  the  letter,  W.  N.  Larlsey,  Sr.,  executed 
and  delivered  to  her  his  deed,  which  bears 
date  May  24, 1910,  two  days  before  his  death, 
whereby  he  undertook  to  convey  to  her  the 
said  premises.    She  claims  under  that  deed. 

The  circuit  court  held  that  there  was  no 
delivery  of  the  deed  to  W.  N.  Larlsey,  Jr., 
such  as  would  vest  the  title  to  the  property 
therein  described  in  him;  and,  if  the  deliv- 
ery thereof  to  W.  N.  Larlsey,  Sr.,  was  suf- 
ficient for  that  purpose,  that  there  was  a 
resulting  trust  in  favor  of  W.  N.  Larlsey, 
Sr.,  and  therefore  his  conveyance  to  the  de- 
fendant gave  her  a  good  title. 

[2-4]  At  the  hearing  in  this  court,  we  de- 
clined to  hear  argument  on  the  question  of 
the  delivery  of  the  deed,  and  of  the  sufllclen- 
cy  of  the  delivery  thereof  to  vest  the  legal 
title  in  W.  N.  Larlsey,  Jr.,  the  grantee  there- 
in named;  the  court  being  satisfied  that  the 
delivery  to  W.  N.  Larlsey,  Sr.,  was  sufficient 
to  vest  the  legal  title  in  W.  N.  Larlsey,  Jr. 
(consideration  of  the  printed  briefs  of  counsel 
and  the  authorities  therein  cited  confirms 
this  opinion.  It  was  only  necessary  for  the 
grantor  to  deliver  the  deed  to  some  one  for 
the  grantee  to  divest  himself  of  the  legal 
title,  and  his  delivery  thereof  to  W.  N.  Larl- 
sey, St.,  was  sufficient  for  that  purpose.    In 


the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  the  donee  of  valuable 
unincumbered  property,  conveyed  without 
condition,  will  accept  the  gift  But  there  is 
no  room  for  the  presumption  in  this  case, 
since  the  donee  has  not  only  signified  his  ac- 
ceptance, but  Is  actively  asserting  his  righ^ 
under  the  deed,  thereby  ratifying  the  act<| 
his  uhcle  in  having  the  property  conveyed 
to  him,  and  in  accepting  the  deed  for  him. 

[5-8]  The  only  other  question  is:  Was 
there  a  resulting  trust  in  favor  of  W.  N. 
Larlsey,  Sr.,  and,  if  so,  to  what  extent? 
The  general  rule  Is  that  "a  resulting  trust 
arises  in  favor  of  one  who  pays  the  pur- 
chase money  of  an  estate  and  takes  title 
in  the  name  of  another,  because  of  the  pre- 
sumption that  he  who  pays  for  a  thing  in* 
tends  a  beneficial  interest  therein  for  him- 
self ;  but  this  presumption  cannot  arise  when 
a  contrary  intent  appears,  since  it  is  based 
on  the  absence  of  evidence  of  such  contrary 
intent"  Manning  v.  Screven,  56  S.  C.  83, 
34  S.  E.  22.  The  trust  arises  upon  the  pre- 
sumed intention  of  him  who  pays  the  pur- 
chase money.  The  presumption,  however* 
may  not  be  in  accord  with  the  truth.  In 
other  words,  the  intention  which  Is  presumed 
may  not  be  the  actual  intention.  It  follows 
that  the  presumption  may  be  rebutted,  and 
the  actual  intention  shown  by  parol  evidence. 
Otherwise  every  gift  made  by  paying  for  land 
and  having  the  title  made  in  the  name  of 
the  donee  would  result  in  a  trust  in  favor 
of  the  donor,  contrary  to  his  actual  intention 
at  the  time.  39  Gya  160.  It  follows  logically 
that,  if  the  presumption  may  be  wholly  re- 
butted by  parol  evidence,  it  may  be  strength- 
ened by  such  evidence,  or  it  may  be  rebut- 
ted only  in  part;  that  is,  the  trust  may  be 
determined  by  such  evidence,  according  to 
the  actual  Intent  of  him  who  pays  the  pur- 
chase money  at  the  time  of  the  transaction, 
and  limited,  according  to  his  intention  at 
that  time,  cdther  to  a  part  of  the  property 
conveyed  by  the  deed,  or  to  a  particular  es- 
tate therein.  39  Oyc  105;  Cook  v.  Patrick, 
135  111.  499,  26  N.  E.  658,  11  L.  R.  A.  573. 
But  the  trust  must  be  coequal  with  the  deed, 
and  cannot  arise  from  subsequent  transac- 
tions, change  of  circumstances  or  Intention. 
It  arises  at  the  time  of  making  the  purchase, 
or  not  at  all.  Surasky  v.  Welntraub,  90  S. 
C.  532,  533,  73  &  E.  1029,  and  cases  cited. 

The  evidence  establishes  beyond  contro- 
versy that  the  intention  of  W.  N.  Larlsey, 
Sr.,  at  the  time  of  the  purchase,  was  that  he 
should  have  the  use  of  the  property  during 
his  life,  and  at  his  death  it  should  go  to  his 
nephew,  the  plaintiff  herein.  It  follows  that 
the  plaintiff  is  entitled  to  recover  the  land 
in  dispute. 

Judgment  reversed. 

GARY,  O.  J.,  and  WOODS.  WATTS,  and 
FBASERt  JJ.,  concur. 
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MABS  et  al.  t.  GIBEBT  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  4. 

1913.) 

3L  Chajutieb  (§  37*)— DivsbsionofBequxst. 
A  fund  bequeathed  for  founding  and  main- 
taining an  agricultural  and  mechanical  school 
on  the  testator's  land,  in  tirhich  12  poor  boys 
and  12  poor  girls  were  to  be  supported  and 
taught  in  the  beginning  of  the  school  life,  and 
in  which  the  children  of  the  neighborhood  who 
chose  to  attend  were  also  to  be  instructed, 
ooold  not  be  diverted  by  act  of  the  Legislature 
for  the  founding  of  scholarships  in  colleges 
for  advanced  pupils,  though  the  public  schools 
furnished  all  the  advantages  directed  by  the 
trust;  the  doctrine  of  cy  pres  not  being  rec- 
ognized in  South  Carolina. 

[Ed.  Note.—For  other  cases,  see  Charities, 
Cent  Dig.  §§  91-93;   Dec.  Dig.  {  37.*] 

2.  Chabitixs  (§  48*)— Enfobcbmxnt  of  Tbust 

— Changes  Pebmissiblb. 

Considerable  flexibility  is  allowed  in  the 
details  of  the  execution  of  a  charitable  trust 
so  as  to  adapt  it  to  the  changed  conditions, 
and  a  bequest  for  the  maintenance  of  an  agri- 
cultural and  mechanical  school  on  the  testa- 
tor's land,  primarily  for  the  benefit  of  24  poor 
boys  and  girls  and  generally  for  the  boys  and 
^irls  of  the  entire  community,  may  be  admin- 
istered by  its  trustees  in  connection  with  the 
{)Qblic  schools  of  the  same  neighborhood,  so 
ong  as  the  purpose  of  the  testator  is  not 
thereby  defeated,  and  there  is  no  surrender  of 
the  trust  to  the  public  school  trustees. 

[Ed.  Note.— For  other  cases,  see  Charities. 
Cent  Dig.  §{  78,  81,  104,  106;  Dec  Dig.  { 
4a*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  B^  W.  Memmlnger, 
Judge. 

Action  by  B.  A.  Mars  and  others  against 
Albert  Glbert  and  others.  From  an  order 
sustaining  a  demurrer  to  the  answer,  and 
granting  the  relief  demanded  in  the  com- 
plaint, defendants  appeaL    Beversed. 

The  will  creating  the  trust  In  question  is 
as  follows: 

"State  of  Sontb  Carolina,  Abbeville  County. 

"In  the  name  of  God — ^Amen. 

"I,  John  de  la  Howe,  of  the  county  of 
Abbeville,  in  the  state  of  South  Carolina,  M. 
D.,  being  of  sound  and  disposing  mind,  mem- 
ory and  understanding,  do  make,  ordain  and 
publish  this  my  last  will  and  testament 

"/n  primis,  it  is  my  will  and  desire  that 
my  remains  shall  be  buried  as  near  as  can 
be  to  the  spot  where  those  of  the  late  Miss 
Rebecca  Woodln  are  deposited,  on  the  hill 
opposite  to  the  dwelling  house  wherein  we 
both  resided  together,  and  I  still  do  reside, 
on  my  plantation  or  farm  named  Lethe,  as 
the  last  mark  and  testimony  of  my  friend- 
ship and  sense  which  I  ever  have  retained 
of  her  merit ;  and  it  is  further  my  will,  that 
as  soon  as  it  can  conveniently  be  done  after 
my  decease,  a  substantial  brick  wall  shall 
be  build  'round  our  sepulciiers,  not  less  than 
10  feet  square  In  the  clear,  eight  feet  above 
ground,  and  two  bricks  thick;  with  a  sub- 
stantial door  and  lock,  and  that  the  whole  of 
it,  shall  forever  be  kept  up  and  in  good  or- 


der, and  the  area  within  clear  of  bushes  and 
weeds;  that  the  following  inscription  in  large 
iron  capitals  shall  forever  be  kept  incased  in 
the  door,  *Bebeoca  Woodln  obiet  4th  Oct  ris 
1788 — ^Joes  de  la  Howe  fundator  SenUnarie 
Afftioulturalis,*  with  the  date  of  my  decease. 
"I  give  and  devise  all  my  real  and  personal 
estate  of  whatsoever  nature  it  may  be,  so 
in  possession  as  in  right  (exceptmg  what  Is 
hereafter  by  this  my  last  will  otherwise  dis- 
posed of),  to  the  president  and  Agricultural 
Society  of  this  state  of  South  Carolina,  now 
or  lately  holding  their  usual  meetings  hi  the 
city  of  Charleston,  and  to  such  of  their 
members  as  the  said  society  pro  tempore 
shall  name  and  appoint  to  take  the  execu- 
tion and  trust  contained  in  this  my  last  will 
and  testament  upon  them,  and  to  their  suc- 
cessors in  said  appointment  forever.  That  is 
to  say,  in  trust  for  the  following  intent, 
uses,  and  purposes,  and  for  no  other  use,  in- 
tent, or  purpose,  whatsoever,  viz.:  For  caus- 
ing and  procuring,  to  be  erected,  established, 
or£:anized,  and  forever  kept  up  on  that  part 
of  the  plantation  where  I  now  reside  or  any 
other  part  between  the  springs  and  mouth 
of  the  branch  which  runs  through  .the  yard, 
and  Little  river,  as  Agricultural  or  Farm 
School,  in  conformity  as  near  as  can  he  (mMr 
tatis  mutandis)  as  occasional  circumstances 
may  render  advisable,  and  the  wisdom  of  the 
society  shall  suggest,  to  a  plan  proposed  in 
the  Columbian  Magazine  for  the  month  of 
April,  one  thousand  seven  hundred  and 
eighty-seven;  with  this  difference — that  t?Us 
farm  school  is  principally  hy  me  intended 
for  by  the  yearly  income  of  the  estate  by  me 
devised  and  bequeathed  by  this  my  last  will, 
forever  both  educating  in  conformity  to  the 
said  plan,  and  also  lodging,  feeding  and 
uniformly  clothing  twelf  poor  boys  and  twelf 
poor  girls,  whose  parents,  or  who  themselfs 
have  resided  in  'Abbeville  county  aforesaid, 
not  less  than  six  years,  and  actually  contin- 
ue to  reside  within  the  compas  or  extent  of 
said  county;  but  that  orphan  children  (ca- 
teris  pareFbus)  shall  have  the  preference. 
And  it  is  my  will  that  they  shall  manufacture 
such  of  their  clothing  themselfs,  as  can  be 
made  out  of  the  produce  of  the  farm,  and. 
that  the  trustees  shall  be  pleased  to  procure 
out  of  the  ready  money  which  I  shall  leave 
at  my  decease,  such  implements  for  facili- 
tating labour,  as  may  not  only  answer  that 
purpose  but  contribute  at  the  same  tim-e  to 
the  facilitating  the  labour  of  the  neighbors 
and  Making  them  more  industrious;  provided 
that  not  abo^e  one  hundred  pounds  sterling 
be  employed  in  the  purchase  of  said  imple- 
ments. And  I  do  wish  and  recommend,  the 
use  of  beach  leaves  gathered  before  the  frost, 
and  dried  in  the  shade  for  bedding,  as  the 
leaves  of  the  beach  tree,  cured  as  mention- 
ed, make  a  comfortable,  and  by  far  more 
healthy  bedding  than  feathers,  as  they  will 
remain  good  for  four  or  five  years,  and  may 
be  easily  renewed,  and  as  being  introduced 
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amongst  the  poorer  class  of  citizens  (whose 
bedding  is  now  a  blanket)  they  may  thereby 
enjoy  one  that  Is  comfortable  and  healthy. 

"And  it  Is  my  will  that  such,  part  of  my 
personal  estate  as  the  tmstees  shall  not 
think  immediately  necessary  or  particularly 
useful  for  carrying  on  the  farm  and  farm 
school,  shall  be  by  them  sold  in  such  manner 
and  such  terms  as  they  may  think  the  most 
advantageous;  but  that  in  particular  my  sur- 
Teying  compass,  chain,  and  instrument  case, 
shall  be  reserved  for  the  use  of  the  farm 
school,  as  likewise  such  books  as  in  their 
Judgment  may  be  useful  to  the  master,  and 
particularly,  Shaw's  Chemistry,  so  that  he 
thereby  may  be  enabled  to  comply  with  the 
next  following  article,  if  unacquainted  with 
the  principles,  viz.:  That  it  shall  be  the  duty 
of  the  master,  that  besides  having  the  boys 
instructed  in  reading,  writing,  arithmetic, 
principles  of  geography,  and  of  geometry  so 
far  as  to  render  them  versed  in  practical  sur- 
veying, and  the  girls  in  reading,  writing  and 
four  common  rules  of  arithmetic,  he  will 
and  shall  instruct  both  boys  and  girls  (so 
as  occafeion  offers),  In  such  chemical  princi- 
ples, as  the  success  of  their  different  opera- 
tions depends  upon,  as  malting,  brewing,  dis- 
tilling, baking,  fixing  different  colours,  mak- 
ing vinegar,  soap,  cheese,  butter,  etc.,  etc. 

**And  it  is  my  will  that  such  children  as 
reside  oonveniently  in  the  neighborhood  for 
attending  the  school,  may  he  allowed  to  be 
instructed  as  the  children  of  the  farm  school, 
those  of  parents  not  able  t(i  pay  the  school- 
ing, gratis,  and  those  who  can  afford  it  at 
such  rate  as  they  and  the  master  can  agree 
upon,  but  to  such  number  only  as  the  trus- 
tees shall  Judge  that  the  master  can  conven- 
iently instruct;  provided  that  all  children  ad- 
mitted into  the  said  farm  school  shall  be 
obliged  to  conform  to  such  rules  and  regu- 
lations, an  the  trustees  or  master  shall  from 
time  to  time  reasonably  make  for  the  govern- 
ment thereof. 

"And  it  is  further  my  will,  that  in  the 
choice  of  a  master  for  the  said  farm  school, 
skill,  industry,  and  morals  shall  be  the  only 
qualifications  attended  to,  and  that  in  the 
admittance  of  poor  children,  no  manner  of 
regard  shall  be  paid  to  what  religion  or  sect 
they  or  their  parents  possess;  and  that  it 
shall  be  a  particular  charge  to  the  master, 
to  teach  and  instruct  them  only,  in  the  gen- 
eral, plain,  and  practical  parts  of  religion 
and  morality,  without  medllng  with  specula- 
tive  and  controverted  points,  or  with  such 
%B  constitute  the  particular  character  of 
ny  sect 

"In  case  that  It  should  appear  to  the  so- 
ciety that  the  yearly  income  of  the  estate  by 
this  my  last  will  given  and  devised,  should 
not  be  sufficient  to  carry  immediately  my 
above  disposition  into  full  effect  (which  how- 
ever is  not  expected),  I  in  that  case  request 
them  to  make  such  beginning  as  the  yearly 
income  may  bear  the  expenses  of,  In  such 


manner  that  the  stock  on  the  tarm,  as  hors- 
es, mares  in  particular,  horn  cattle  ft  sheep 
may  be  kept  up  for  the  use  of  the  f axm«  but 
as  I  shall  leave  a  considerable  sum  in  ready 
money,  I  recommend  that  such  suitable  but 
simple  buildings  in  the  way  of  my  present 
overseer's  house  may  be  immediately  erected 
to  answer  the  plan  to  the  whole  extent,  but 
that  all  the  outward  timber  may  be  of  idiest- 
nut 

"It  Is  also  my  will  that  my  tract  of  land, 
part  of  which  I  do  now  keep  inclosed  and 
reside  on,  made  up  of  twenty-one  original 
tracts,  and  by  a  late  resurvey  containing 
two  thousand  six  hundred  and  thirty  acres, 
shall  be  forever  so  t&x  indevisable  as  that 
five  hundred  acres  shall  be  laid  out  for  the 
farm,  including  what  is  under  fence,  and 
that  one  thousand  acres  shall  forever  re- 
main in  wood  or  forest  in  order  to  supply 
the  farm  with  convenient  range  and  with 
fuel  and  timber,  and  in  process  of  time  con- 
tribute to  the  support  of  the  institution,  but 
that  the  surplus  land  over  and  above  the 
five  hundred,  and  one  thousand  acres  before 
specified,  may  be  by  the  trustees  to  farm  let 
in  such  tracts  as  they  shall  think  to  the  beet 
advantage,  provided  that  no  tracts  of  land 
by  this  my  last  will  devised  shall  ever  be  let 
on  a  more  extensive  lease  than  that  of  four- 
teen years,  and  that  every  such  lease  shall 
contain  a  condition  that  the  lessee  shall  not 
cut  or  wilfully  suffer  to  be  cut  any  timber 
or  Wood  from  the  said  thousand  acres  re- 
served for  the  use  of  the  ftirm  school,  unless 
by  and  with  the  express  permission  of  the 
trustees. 

"And  it  is  my  will,  that  In  case  the  Agri- 
cultural  Society  of  South  Carolina,  should 
against  my  expectation  (the  plan  being  rela- 
tive to  the  institution  of  the  society)  should 
decline  or  neglect  appointing  trustees  for 
taking  upon  themselves  the  execution  of 
this  my  last  will  and  testament  or  the  trust 
contained  in  the  same,  or  that  the  said  socie- 
ty should  at  any  time  be  dissolved  or  an- 
nihilated, that  then  and  in  each  of  these 
cases,  the  execution  of  this  my  last  will  or 
the  trust  contained  in  it  shall  devolve  upon 
such  trustees  as  the  Hon.  Legislature  of  this 
state  shall  please  to  name  and  appoint;  and 
as  the  aim  of  this  my  last  wUl  and  testa- 
ment iSy  to  raise  useful  citizens,  I  do  here- 
by humbly  request  the  Honorable  Legisla- 
ture that  in  the  above  case  they  may  be 
pleased  to  incorporate  such  tmstees  as  they 
shall  think  proper  to  appoint,  under  such 
clauses  and  regulations  as  in  their  great  wis- 
dom shall  seem  meet;  and  for  the  same 
reason  of  intending  to  raise  useful  citizens 
to  the  state  many  whereof  would  without 
such  an  Institution  be  a  nuisance.  I  begg 
the  Honorable  Legislature  graciously  pleased 
to  keep  the  Institution  under  their  fatherly 
protection. 

"It  is  further  my  will,  that  w^ierever  the 
yearly  income  of  the  estate  by  me  bequeathed 
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and  devised,  shall  be  adequate  to  It,  sach 
children  as  shall  have  completed  their  edu- 
cation at  the  farm  school  provided  they  have 
not  resided  there  a  less  time  than  five  years, 
and  behaved  to  the  satisfaction  of  the  trus- 
tees during  their  residence,  shall  receive 
such  gratification  in  cattle  from  the  trustees, 
as  in  their  judgment  they  shall  think  ex- 
pedient. 

*'I  give  and  devise  to  the  heirs  of  the 
Rev'd  Mr.  Samuel  Frederick  Lucius,  in  his 
lifetime,  Y.  D.  M.,  the  immediately  hereaft- 
er to  be  mentioned  three  contiguous  tracts 
of  land,  viz. :  One  tract  of  one  hundred  and 
fifty  acres,  one  Do.  of  one  hundred  acres  ad- 
joining the  first  and  one  tract  of  fifty  acres 
adjoining  the  two  former,  making  together 
a  valuable  plantation  of  three  hundred  acres, 
more  or  less,  situate  on  Savannah  river  and 
Swift  creek  in  Edgefield  county,  below  the 
mouth  of  Little  ilver,  in  compensation  of 
such  ballance  of  a  conditional  bond,  by  me 
given  to  the  said  Mr.  Lucius,  as  the  heirs 
think  unpaid  (no  matter  whether  any  is  due 
by  me  or  not)  as  the  executrix  and  heirs 
luive  hitherto  been  unwilling  or  unable  to 
produce  the  said  bond,  tho'  repeatedly  by  me 
required  and  soUlcited  to  it  in  order  to  veri- 
fy the  difl'erent  receipts  of  the  said  Mr. 
Sam'l  Fred'k  Lucius  for  large  sums  on  the 
back  of  the  said  bond  by  which,  and  such 
other  vouchers  as  are  in  my  possession,  I 
believe  that  the  este.  rather  would  be  found 
in  my  debt;  Provided  nevertheless  that  the 
said  executrix  (now  Mrs.  Susanna  Gibson  of 
the  Gongarees),  and  the  said  heirs,  shall  and 
do  within  one  year  immediately  succeeding 
the  date  of  my  decease,  manifest,  declare, 
and  make  it  known  to  the  president  and 
Agricultural  Society  of  South  Carolina,  that 
they  do  accept  of  the  said  three  tracts  of 
land,  or  plantation  of  three  hundred  acres, 
more  or  less,  in  full  compensation  of  what 
ballance  may  possibly  be  due  by  me  on  the 
said  conditional  bond ;  but  It  is  my  will  that 
in  case  the  above  mentioned  heirs,  shall  not 
manifest,  declare,  and  make  known  as  afore- 
said, that  they  accept  of  the  said  plantation 
on  the  conditionB  above  specified,  that  then 
the  said  three  tracts  of  land,  shall  make 
part  of  the  map',  and  remain  annex'd  to  the 
bulk  of  the  estate  by  me  given  and  devised, 
and  that  in  that  case,  on  the  said  heirs  or 
executrix  verifying  any  ballance  to  be  due 
by  me,  my  said  executors  or  trustees  shall 
please  discharge  the  same.  It  is  my  will 
that  immediately  after  my  decease,  my  old 
negro  man  Bacchus  shall  be  free  and  man- 
Imltted,  as  I  have  considered  him  to  be 
many  years  ago,  and  as  that  notwithstand- 
ing, his  voluntary  services  have  been  per- 
formed with  equal  honesty  and  fidelity,  it 
Is  my  .will,  that  aU  my  common  wearing 
apparel  by  me  given  to  him,  and  during  the 
small  remainder  of  his  life,  he  be  maintain- 
ed out  of  the  income  of  my  estate,  both  in 
sickness  and  health,  with  every  possible  ease 


and  comfort,  as  his  meritorious  services  de- 
serve every  comfort  in  my  power  to  procure 
him.  I  therefore  particularly  recommend 
this  to  my  executors  and  trustees. 

"To  my  worthy  and  much  respected 
friends  Dr.  Edward  Jenkins,  V.  D.  M.,  and 
his  lady,  James  Linah  and  his  lady,  and 
Capt  Edward  Linah,  son  of  the  said  James, 
and  to  his  lady,  and  to  each  of  them,  I  give 
one  mourning  ring  of  the  value  of  one  guinea, 
which  I  wish  them  to  accept  as  a  testimony 
that  I  have  only  lost  the  grateful  sense  of 
their  friendship  with  my  breath;  knowing 
that  in  their  drcumstances,  any  thing  val- 
uable would  be  beneath  their  acceptance. 
To  Miss  Anne  Gook  my  present  housekeeper, 
I  leave  ten  pounds  sterling  in  compensation 
for  her  services. 

"I  do  name,  request,  make  and  appoint 
the  honorable  president,  and  South  Carolina 
Agricultural  Society,  and  such  of  th^  mem- 
bers as  they  shall  please  pio  tempore  to 
name  and  appoint  to  take  the  execution  and 
trust  of  this  my  last  will  and  testament 
upon  them,  and  their  successors  in  said  ap- 
pointment forever,  executors  and  trustees  to 
this  my  last  will  and  testament;  and  I  do 
request  Peter  Gibert,  Esq.,  of  Mill  Creek, 
in  said  county  of  Abbeville,  to  take^  the  ex- 
ecution of  it  to  himself  untlll  such  of  the 
members  as  the  Agricultural  Society  shall 
please  to  name  and  appoint  do  take  the  same 
upon  themselfis — and  I  do  by  this  revoke 
and  annul  all  former  testaments  which  I 
may  have  made  at  any  time  previous  to  this 
seventh  September,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  ninety-six. 
Whatever  ready  money  I  shall  leave  at  my 
decease  (in  case  it  pleases  God  it  should  be 
shortly)  is  known  to  my  above  named  execu- 
tor Peter  Gibert,  Esq. 

"John  de  la  Howe    [L.  S.] 

"Sig'd,  seaVd,  declared  and  published  by 
the  said  John  de  la  Howe,  the  testator,  as 
his  last  will  and  testament,  in  the  presence 
of  P.  Gibert,  I.  E3ymerie  Mark,  Anna  Cook. 

**I  now  do  hereby  declare  and  republish 
my  above  will  and  in  order  of  having  the 
said  will  and  testament  more  properly  ex- 
ecuted, I  do  name  and  join  and  appoint  Mr. 
William  Hutton,  of  Abbeville  county,  planter, 
as  a  joint  executor  with  Peter  Gibert,  Esqr. 

*'John  de  la  Howe. 
"January  2d,  1707." 

J.  Moore  Mars  and  J.  Howard  Moore,  both 
of  Abbeville,  for  appellants.  Greene  ft  Hill. 
of  Abbeville,  fbr  respondent 

WOODS,  J.  This  appeal  ia  from  an  ordir 
of  the  circuit  court  sustaining  a  demurrer  to 
the  answer  and  granting  the  relief  demanded 
in  the  complaint. 

There  Is  no  dispute  as  to  the  facts  which 
appear  from  the  pleadings.  Dr.  John  de  la 
Howe  died  In  Abbeville  county  some  time 
before  the  year  1800  leaving  a  will  dated 
January  2»  1707,  which  was  duly  admitted  to 
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probate.  He  deylsed  neaily  all  of  his  prop- 
erty to  trustees  to  be  used  In  founding  and 
maintaining  an  agricultural  and  mecbanical 
school  on  his  land  in  Abbeville  county,  In 
which  12  poor  boys  and  12  poor  girls  were 
to  be  supported  and  taught,  and  in  which  the 
children  living  in  the  neighborhood  who  chose 
to  attend  were  also  to  be  instructed.  The 
will  contemplated  that  the  trustee  should  be 
appointed  by  the  Agricultural  Society  of 
South  Carolina,  and,  in  case  the  society 
should  decline  to  make  the  appointment,  that 
then  the  trustees  should  be  designated  by 
the  Legislature.  On  that  point  the  provision 
was  made :  "And  as  the  aim  of  this  my  last 
will  and  testament  is,  to  raise  useful  dtisens* 
I  do  hereby  humbly  request  the  Honorable 
Legislature  that  in  the  above  case  they  may 
be  pleased  to  incorporate  such  trustees  as 
they  shall  think  proper  to  appoint,  under  such 
clauses  and  regulations  as  in  their  great  wis- 
dom shall  seem  meet;  and  for  the  same  rea- 
son of  intending  to  raise  useful  citizens  to  the 
state  many  whereof  would  without  such  an 
institution  be  a  nuisance.  I  begg  the  Honora- 
ble Legislature  graciously  pleased  to  keep  the 
institution  under  their  fatherly  protection." 
The  Agricultural  Society  having  failed  to  ex- 
ercise the  power  of  appointment,  the  Legis- 
lature of  the  state  designated  the  trustees, 
and  E.  A.  Mars,  J.  B.  Hollaway,  Albert  Oib- 
ert,  John  U.  Wardlaw,  and  W.  B.  Ulrldi 
now  constitute  the  board  holding  under  leg- 
islative authority.  The  sdiool  has  been  con- 
ducted up  to  the  present  time  on  the  testa- 
tor's land  in  accordance  with  the  direction  of 
the  will.  In  1912  the  trustees  represented  to 
the  (yeneral  Assembly  that  the  public  schools 
were  supplying  the  same  school  facilities  as 
were  furnished  by  the  De  la  Howe  School, 
and  that  for  this  reason  it  had  come  to  pass 
that  the  benevolent  purpose  of  the  testator 
could  not  be  carried  out  if  they  adhered 
strictly  to  the  scheme  of  the  wUl,  and  that 
the  general  purpose  of  making  good  citizens 
of  24  poor  children  could  be  better  conserved 
by  using  the  funds  for  the  foundation  of 
scholarships  in  Clemson  College  for  the  boys 
and  in  Winthrop  College  for  the  girls.  Ac- 
cepting this  view,  the  General  Assembly  pass- 
ed a  concurrent  resolution  authorizing  the 
trustees  to  institute  legal  proceedings  "for  the 
purpose  of  determining  whether  or  not  the 
said  trustees  can  be  authorized  by  the  Gen- 
eral Assembly  to  establish  and  maintain 
from  the  revenue  of  said  estate  such  num- 
ber of  scholarships  for  boys  and  girls  in 
Clemson  Agricultural  College  and  Winthrop 
Normal  and  Industrial  College  as  the  said 
trustees  may  deem  proper  and  the  revenue  of 
the  said  estete  Justify."  By  the  resolution 
the  trustees  were  authorized  to  make  the  con- 
templated change  and  estoblish  the  scholar- 
ships, if  the  court  should  decide  that  the  trust 
fund  could  be  used  for  that  purpose.  There- 
after the  trustees  by  resolution  determined 
U>  make  the  change,  and  this  action  was 


brought  by  E^  A.  Mars  and  J.  B.  Hollaway  in 
their  own  right  as  citizens  of  Abbeville  coun- 
ty, and  as  trustees  under  the  will,  to  enjoin 
the  board  from  carrying  out  ito  purpose ;  the 
contention  of  the  plaiatiffs  being  that  under 
the  laws  of  this  state  the  change  proposed 
"will  amount  to  the  violation  of  the  trusts, 
imposed  by  the  said  will,  and  the  result  will 
be  that  the  said  estete  will  be  escheated  to 
the  Btete  of  South  Carolina,  and  that  it  will 
revert  to  the  heirs  of  the  testetor,  to  the 
great  and  irreparable  damage  of  the  plaintiils 
and  all  other  citizens  of  Abbeville  county." 

[1]  The  position  taken  in  support  of  the 
proposed  change  from  the  support  of  a  local 
industrial  school  to  the  endowment  of  schol- 
arships in  stete  colleges  is  that,  when  the 
trustees  of  any  charity  fund  find  that  it 
cannot  be  advantegeously  adndnistered  for 
the  purpose  set  out  in  the  instrument  under 
which  they  act,  they  may  apply  the  funds  to 
some  other  chariteble  purpose  different  from 
the  original  purpose,  but  cognate  to  it  This 
is  know  as  the  cy  pres  doctrine  recognized 
in  England  and  many  other  common-law  Ja- 
risdictions.  The  circuit  Judge  based  his  de- 
cree on  this  doctrine,  holding  that  it  should 
be  applied  and  the  proposed  change  sanction- 
ed. In  this  state,  however,  the  doctrine  has 
been  repudiated  in  more  than  one  case.  In 
Attorney  General  v.  Jolly,  2  Strob.  Bii.  385, 
the  court  says  on  the  subject  of  cy  pres: 
"That  is  a  doctrine  which  this  court  will  be 
very  reluctent  to  adopt  without  a  strong 
necessity,  and  very  mature  reflection.  It  has 
never  to  our  knowledge  been  adopted  or  rec- 
ognized in  our  courte,  and  we  are  persuaded 
that  it  ought  not  to  be  adopted."  The  hold- 
ing is  to  the  same  effect  in  Pringle  v.  Dor- 
sey,  3  Rich.  (3  S.  C.)  509.  The  only  particular 
in  which  the  txust  of  the  will  and  the  trust 
proposed  by  the  trustees  and  the  General  As- 
sembly coincide  is  that  both  contemplate  the 
development  into  good  citizens  of  12  poor 
boys  and  an  equal  number  of  poor  girls  of 
Abbeville  county  by  industrial  training.  In 
all  other  particulars  the  trust  proposed  wUl 
be  essentially  different  from  the  trust  of  the 
will.  It  is  obvious  from  the  will,  especial- 
ly the  portions  we  have  itelidzed,  that  the 
testetor  had  three  main  piirposes  in  view: 
First,  the  estoblishment  and  maintenance  of 
an  agricultural  and  mechanical  school  as  an 
institution  in  Abbeville  county  stimulating 
and  improving  the  industrial  life  of  the  en- 
tire community;  second,  the  training  free 
of  charge  of  24  boys  and  girls,  not  as  col- 
lege men  and  women,  but  in  the  beginning  of 
school  life;  and,  third,  the  like  training  of 
the  children  of  the  neighborhood  not  support- 
ed by  the  fund.  All  of  these  objecte  would 
be  defeated  by  the  change.  There  would  be 
no  local  institution,  and  only  boys  and  girls 
At  for  college  would  receive  the  benefit  It 
follows  that,  under  the  laws  of  this  stete, 
the  court  is  obliged  to  refuse  to  sanction  the 
proposed  change  of  the  trust  fund. 
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[2]  It  does  not  result,  however,  that  the  de- 
tails of  the  plan  laid  down  in  the  will  must 
be  followed  to  the  letter.  The  main  pur- 
pose being  kept  in  view,  considerable  flex- 
ibility will  always  be  allowed  in  the  details 
of  the  execution  of  a  trust,  so  as  to  adapt  it 
to  the  changed  conditions.  Mfg.  Co.  v.  City 
of  ZanesYille,  20  Ohio,  483 ;  Hesketh  v.  Mur- 
phy, 36  N.  J,  Eq.  309;  6  Cyc.  903;  Hadley 
V.  Forsee,  14  K  R.  A.  (N.  S.)  144,  note ;  Per- 
ry on  Trusts,  par.  687,  6  Cyc.  959.  As  we 
have  seen,  it  is  perfectly  obvious  that  the 
main  purpose  of  thi^  trust  Is  the  mainte- 
nance of  a  school  in  the  neighborhood  where 
the  testator  lived  for  the  benefit  primarily  of 
24  poor  boys  and  girls  without  charge,  and 
generally  of  the  boys  and  girls  of  the  entire 
conununity,  with  incidental  benefits  to  all 
the  people  of  the  community.  When  the  trust 
was  created,  the  state  made  little  provision 
for  the  teaching  of  poor  boys  and  girls,  while 
now  nearly  all  the  schools  are  free,  and  there 
is  little  difference  between  the  school  facil- 
ities of  the  rich  and  the  poor.  But  the  main 
branches,  namely,  agriculture  and  mechanic 
arts,  which  the  testator  proposed  to  have 
taught  to  the  children  of  the  neighborhood, 
are  still  little  taught  in  the  public  schools. 
It  is  now  generally  recognized  that  the  teach- 
ing of  these  branches  is  not  only  practicable 
and  advisable,  but  absolutely  essential  to  the 
progress  of  every  community.  It  may  not  be 
practicable  to  conduct  such  a  school  at  the 
predae  place  in  the  community  designated  by 
the  will — ^that  is  not  essential  to  the  main 
purpose  of  the  trust  It  may  not  be  pos- 
sible to  make  such  a  school  successful,  except 
when  conducted  in  conjunction  with  the  pub- 
lic school  of  the  neighborhood,  but  that  is 
no  objection.  It  is  true  that  the  trustees 
of  the  De  la  Howe  School  could  not  surrender 
th^r  trust  to  the  control  of  the  public  school 
trustees,  but  they  could  elect  the  superin- 
t^dttit  and  teachers  of  the  public  school 
head  master  and  teachers  of  the  De  la  Howe 
Agricultural  and  Mechanical  School,  and  the 
two  institutions  could  be  thus  conducted  in 
conjunction  to  the  benefit  of  the  community. 
This  would  not  defeat,  but  accomplish,  the 
purpose  of  the  benevolent  testator,  and  it 
would  carry  out  the  scheme  laid  down  by 
liim  for  the  accomplishment  of  his  purpose 
with  only  such  variation  in  detail  as  changed 
conditions  have  made  necessary.  Any  plan 
of  administration  like  this,  keeping  in  view 
and  carrying  out  the  main  purpose  of  the 
trust,  would  be  within  the  discretion  of  the 


We  are  unable  to  conclude  that  the  plan 
of  the  testator  has  failed,  or  that  the  pro- 
posed change  can  be  sanctioned  under  our 
law. 


GABY,    O.    J.,   and   HTDRIOK,    WATTS, 
and  FRASER,  JJ.,  concur. 


(98  S.  C.  420) 

LOWB  T.  OTTABAT  MILLS. 

(Supreme  Court  of  South  Carolina.     Jan.  23. 

1913.) 

1.  Waters  and  Wateb  Courses  (§  42*)— Ri- 
parian RiGUTS— Reasonable  Use. 

Riparian  owners  are  entitled  to  the  reason- 
able use  of  a  stream,  and  any  injury  to  a  lower 
owner  by  the  reasonable  use  of  the  stream  by  a 
higher  owner  gives  no  cause  of  action;  the 
question  always  being  whether,  under  all  the 
circimistances,  the  use  by  one  is  reasonable  and 
consistent  with  user  by  the  other. 

LEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  iS  83,  34 ;  Dec.  Dig. 
|42.»] 

2.  Trial  (§  206*)— Instructions— Brror  Cur- 
ed BY  Other  Instructions. 

In  an  action  for  sewage  pollution  of  a  small 
stream  at  a  point  above  plaintiff's  farm,  damag- 
ing the  same  and  rendering  his  house  unhtaJth- 
fuT,  where  it  appeared  that  defendant  had  made 
an  unreasonable  use  of  the  stream,  without  any 
effort  to  lessen  the  injury,  instructions  that  the 
upper  riparian  owner  could  not  so  use  the 
stream  as  to  render  it  unfit  and  hurtful  to  a 
lower  owner,  that  the  issue  was  whether  de- 
fendant had  so  polluted  the  water  as  to  injure 
the  plaintiff,  and  that  if  the  preponderance  of 
the  evidence  showed  injury  to  plaintiff  his  dam- 
ages should  be  estimated^  read  in  connection 
with  an  instruction  pointing  out  in  particular 
the  grounds  of  recovery  alleged  by  plaintiff, 
were  not  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-713,  715,  716,  718;  Dec  Dig.  § 
296.*] 

3.  Waters  and  Water  Courses  (§  70*)— Pol- 
lution—Usage. 

The  deposit  of  sewage  from  a  cotton  manu- 
facturing plant  employing  over  200  people  into 
a  small  stream,  without  any  care  or  scientific 
means  to  reduce  its  injurious  effect,  was  an  un- 
reasonable use  of  the  stream  and  a  trespass  up- 
on the  proper^  rights  of  a  lower  riparian 
owner. 

[Ed.  Note.— For  other  cases,  tee  Waters  and 
Water  Courses,  Cent.  Dig.  {  60;  Dec.  Dig.  f 
70.*3 

4.  Appeal  and   Error  ({  1028*)— Review- 
Harmless  Error. 

This  court  will  not  order  a  new  trial  where, 
from  an  examination  of  the  record,  it  has  no 
doubt  that  the  verdict  of  any  fair  jury  would 
have  been  the  same;  and  in  such  case  errors,  if 
any,  are  regarded  as  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4034 ;   Dec  Dig.  f  102&*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County. 

Action  by  John  O.  Lowe  against  Ottaray 
Mills.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Haynsworth  &  Haynsworth,  of  Greenville, 
and  J.  Ashby  Sawyer,  of  Union,  for  appellant 
W.  W.  Johnson,  of  Union,  for  respondent 

WATTS,  J.  This  was  an  action  for  dam- 
ages, brought  by  plaintllT  against  the  defend- 
ant The  plaintiff,  by  his  complaint  alleges 
that  he  is  the  owner  of  20^  acres  of  land 
near  the  town  of  Union,  and  defendant  owns 
and  operates  a  cotton  manufacturing  plant, 
and  connected  with  it  are  a  number  of  dwell- 
ing houses  for  the  use  of  its  employes,  who 
live  therein.    For  the  carrying  of  sewage  and 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4k  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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other  noxious  and  offensire  matter'  from| 
said  plant  and  houses,  the  defendant  owns 
and  operates  a  sewage  system,  by  which  said 
sewage  Is  collected  and  emptied  Into  a  creek 
or  branch  above  the  plaintiff's  land,  through 
which  said  creek  or  branch  flows  for  about 
a  half  mile;  that  the  waters  of  said  creek 
or  branch  are,  and  for  several  years  have 
been,  polluted  and  ruined  by  said  sewage  to 
nuch  an  extent  that  plaintiff,  who  formerly 
conducted  a  dairy  and  farm,  has  been  forced 
to  abandon  the  use  of  the  land  for  pasture 
and  as  a  dairy  farm;  that  a  great  deal  of 
the  sewage  matter  is  deposited  and  left  by 
the  waters  of  said  stream  upon  plalntifiTs 
land  adjoining  the  stream,  and  rendering  the 
same  unfit;  that  the  plaintlff*s  dwelling, 
where  he  and  his  family  reside,  is  within 
200  yards  of  the  branch,  and  the  odors  are 
unwholesome,  and  endangering  the  plaintiff 
and  his  faml]^.  The  answer  was  a  denial  of 
the  material  Issues  of  the  complaint  The 
case  was  tried  before  his  honor.  Judge  Gage, 
and  a  Jury  In  February,  1912,  and  the  jury 
rendered  a  verdict  for  the  plaintiff  in  the 
sum  of  $1,100.  An  appeal  was  taken,  alleg* 
ing  error  on  the  part  of  his  honor  In  his 
charge  to  the  jury. 

The  exceptions,  three  In  number,  are  as 
follows : 

"First  His  honor  erred  In  charging  the 
jury  as  follows:  *  Where  a  man  has  land  on 
a  running  stream,  he  Is  entitled  to  have  that 
stream  pass  through  his  land  luinjured  by 
the  landowner  above  him.  Nature  made  It 
that  way;  made  it  for  aU  parties  through 
whose  land  it  runs;  and  one  man  cannot 
take  the  stream  and  so  utilize  It  and  render 
it  unfit  and  hurtful  to  the  man  below  him.* 
It  is  submitted  that  this  charge  was  tanta- 
mount to  the  charge  that  the  lower  owner 
is  entitled  to  the  use  of  the  water  in  its  nat- 
ural condition,  and  that  any  use  of  the  wa- 
ter, or  any  action  on  the  part  of  the  upper 
proprietor,  whereby  the  quality  of  the  water 
is  impaired.  Is  wrongful,  entitling  the  owner 
to  damages;  whereas  the  true  rule  Is  that 
each  riparian  proprietor  Is  entitled  to  rea- 
sonable use  of  the  water  and  of  the  water- 
shed, and  If  the  quality  of  the  water  is  Im- 
paired by  such  reasonable  use  the  lower  own- 
er is  without  remedy. 

"Second.  He  erred  in  charging  the  jury  as 
follows :  'Now,  the  issue  of  fact  for  the  jury 
is :  Have  the  things  that  the  mill  is  charged 
to  have  done  so  injured  that  water  as  to 
hurt  Lowe,  who  lies  below  the  mill?  That 
is  the  issue  of  fact  for  the  jury.'  It  is  sub- 
mitted that  (a)  by  this  charge  the  judge  ex- 
cluded from  the  jury  the  question  as  to 
whether  or  not  the  use  made  by  the  plain- 
tiff of  the  stream  was  reasonable,  and  that 
the  practical  question  left  by  him  to  the  jury 
was  whether  the  plaintiff  was  Injured  by 
such  use;  (b)  that  this  constitutes  a  charge 
upon  the  facts.  In  that  the  judge  assumed 
that  the  things  with  which  the  defendant  was 


charged  were  established  by  the  evidence; 
whereas  he  should  have  left  that  matter  to 
the  determination  of  the  jury. 

**Third.  He  erred  in  charging:  'If  the  jury 
is  satisfied  by  the  preponderance  of  the  tes- 
timony that  this  sewage  in  this  branch  has 
destroyed  the  plaintiff's  comfort  or  right 
and  the  testimony  so  satisfies  you,  you  will 
estimate  it  In  dollars  and  cents.'  It  is  sub- 
mitted (a)  that  by  this  charge  the  judge  ex- 
cluded from  the  jury  the  question  as  to 
whether  the  use  made  by  plaintiff  of  the 
stream  In  question  was  unreasonable  or  il- 
legal, whereas  that  question  should  have  been 
submitted  to  the  jury;  (b)  that  he  submitted 
to  the  jury,  as  the  practical  questions  to  be 
decided  by  them,  whether  the  sewage  had 
affected  the  plaintiff's  comfort  and  right,  and 
the  amount  of  the  damages,  whereas  he 
should  have  submitted  to  them  the  question 
whether  the  use  made  of  the  stream  was  un- 
reasonable, in  view  of  all  the  circumstances." 

These  exceptions  practically  raise  but  one 
question  that  calls  for  consideration  by  this 
court  Did  the  judge  take  from  the  Jury, 
by  his  charge,  the  issue  of  the  reasonable 
use  made  by  the  defendant  of  the  waters  of 
the  stream,  and  was  his  language  calculated 
to  confuse  or  mislead  the  jury  to  the  preju- 
dice of  the  defendant?  Was  there  error  In 
his  charge  as  a  wholes  and  was  It  prejudicial 
to  the  defendant? 

[1]  The  courts  in  this  state  have  held  that 
the  different  owners  of  land,  through  which 
a  stream  flows,  are  entitled  to  the  reason- 
able use  of  the  stream ;  and  that  any  Injury 
to  a  lower  owner  Incidental  to  the  reason- 
able use  of  the  stream  by  a  higher  owner 
gives  no  right  of  redress.  White  v.  Manufac- 
turing Co.,  60  S.  a  254,  38  S.  B.  456 ;  Griffin 
V.  Natl  Light  &  Thorium  Co.,  79  S.  a  351. 
60  S.  E.  702.  The  opinions  in  these  cases 
both  quote  with  approval  what  was  decided 
in  Dumont  v.  Kellogg,  29  Mich.  420.  18  Am. 
Rep.  102,  wherein  it  was  said:  "As  between 
different  proprietors  on  the  same  stream,  the 
right  of  each  qualifies  that  of  the  other; 
and  the  question  always  is,  not  mer^  wheth- 
er the  lower  proprietor  suffers  damage  by 
the  use  of  the  water  above  him,  nor  whether 
the  quantity  fiowlng  on  is  diminished  by  the 
use,  but  whether,  under  all  the  circumstanc- 
es of  the  case,  the  use  of  one  Is  reasonable 
and  consistent  with  the  correspondent  enjoys 
nient  by  the  other." 

[2]  It  is  true  the  circuit  Judge  wed  the 
language  complained  of  and  excepted  to  by 
the  defendant,  but  he  further  told  the  Jury 
"that  a  man  can't  take  a  stream  and  so 
utilize  It  and  render  it  unfit  and  hurtful  to 
the  man  below  him."  "Now,  the  issue  of 
fact  for  the  jury  Is:  Have  the  things  that 
the  mill  Is  charged  to  have  done  so  injured 
that  water  as  to  hurt  Lowe,  who  Uvea  be- 
low the  mill?  That  Is  the  issue  of  fact  for 
the  jury.  Lowe  puts  his  finger  upon  what 
he  charges  are  hurtful  to  him.     First»  ho 
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charges  that  he  had  a  pasture  land  there  of 
10  acres;  that  on  that  pasture  land  his  cows 
were  grazed.  He  charges,  In  his  complaint^ 
that  the  running  of  fecal  matter  into  the 
stream  has  so  overflowed  the  pasture  land  as 
to  render  It  unfit  for  cows  to  use,  and  danger- 
ous to  health  and  worthless  to  him  as  paer- 
ture  land.  That  is  an  issue  of  fact  for  the 
jury.  Yon  have  heard  the  testimony.  The 
testimony  must  satisfy  by  its  preponderance 
before  you  can  find  for  the  plaintiff,  and  if 
it  does  so  satisfy  you  you  ought  to  find  for 
the  plaintiff  that  this  fecal  matter  has  so 
overflowed  those  10  acres,  and  rendered  it 
unfit  for  pasturage  for  the  cows,  as  to  be 
hurtful  to  Lowe;  and  if  you  find  it  was, 
then  it  is  your  business  to  assess  him  money 
—how  much  he  has  been  damaged  thereby. 
You  have  heard  the  testimony;  and  the 
Jury  must  fix  that  as  best  they  can.  Now, 
he  charges  another  element  of  danger — two 
other  elements.  He  charges  that  the  place 
has  been  rendered  unwholesome  at  which  to 
live.  He  charges  that  his  house  is  within  a 
few  hundred  yards  of  the  running  stream 
where  that  fecal  matter  is  emptied  into  it, 
and  that  by  reason  of  the  noxious  smells 
arislBg  therefrom  his  place  of  residence  ims 
been  rendered  unhealthy,  and  not  only  un- 
healthy, but  has  destroyed  his  peace  and 
comfort  So  there  are  two  elements  of  dam- 
age. If,  as  a  matter  of  f&ct — and  that  is  an 
issue  for  the  jury — this  fecal  matter  has 
gathered  there  and  has  rendered  his  place 
unhealthy  the  jury  must  assess  damages  as 
best  you  can.  Your  common  sense  will 
teach  you  the  difficulties  about  these  mat- 
ters. You  must  be  satisfied,  and  satisfied  by 
the  preponderance  of  the  testimony,  that  if 
Lowe's  health  has  been  hurt  there,  and  the 
reason  of  that  hurt  has  been  the  fecal  mat- 
ter  running  through  that  stream,  and  you 
are  able  to  estimate  It  in  money,  it  is  your 
duty  to  find  a  verdict  for  the  plaintiff.  If 
the  testimony  leaves  you  so  doubtful  and 
hesitating  that  you  are  unable  to  say  what 
the  truth  is,  then  it  is  your  duty  to  find  a 
verdict  on  that  issue  for  the  defendant." 

The  object  of  a  judge's  charge  is  to  en- 
lighten and  explain  to  the  jury  the  Issues 
made  by  the  pleadings  and  law  applicable 
to  the  facts  as  proven  under  these  issues, 
and  we  cannot  say  that  the  charge  herein 
was  prejudicial  to  the  defendant  The  de- 
fendants did  not  deny  that  their  sewage  was 
emptied  into  the  stream  that  runs  through 
plaintiffs  land,  and  introduced  no  testimony 
to  show  that  they  made  any  effort,  in  any 
manner,  to  neutralize  and  render  harmless 
the  output  of  their  sewage,  as  could  have 
been  done  by  scientific  means;  but,  on  the 
contrary,  they  relied  on  their  right  to  use 
this  stream  as  they  did,  claiming  that  was  a 
reasonable  use. 

The  evidence  shows  that  it  was  a  small 
stream,  10  or  12  inches  broad  in  its  natural 


fiow,  and  when  the  output  of  defendant's 
sewage  was  put  into  that  the  stream  was 
overworked,  choked  up,  and  failed  to  carry 
off  the  fecal  matter  until  the  stream  was 
increased  by  rainfall ;  and  all  this  time  the 
offensive,  foul,  and  deleterious  matter  put 
there  by  defendant's  agency  remained  in  the 
stream  and  on  the  land.  No  other  inference 
could  have  been  drawn  from  the  facts,  as 
proven,  other  than  that  the  defendants  made 
an  unreasonable  use  of  the  stream.  They 
did  not  attempt  to  show  that  they  exercised 
any  care^  or  made  any  effort  to  render 
harmless  or  in  any  manner  minimize  the  in- 
jurious effect  of  the  output  of  their  sewage. 

[8]  The  evidence  that  the  fecal  and  urine 
matter  from  over  200  people  was  emptied 
into  this  small  stream,  without  any  effort 
by  the  use  of  care  or  scientific  means,  to 
reduce  its  offeusiveness  or  deleteriousness. 
shows  conclusively  that  it  was  an  unreason- 
able use  on  the  part  of  the  defendant,  as,  in 
its  nature,  such  deposit  is  an  invasion  of 
plaintiff's  rights  and  a  trespass  on  his  prop^ 
erty.  "The  concentration  of  filth  accumulat 
ed  by  one  proprietor,  whether  an  Indlvidua] 
or  a  municipal  corporation,  and  its  discharge 
into  the  river  in  such  quantities  that  it  is 
necessarily  carried  to  the  premises  of  an- 
other, where  it  produces  a  nuisance  danger- 
ous to  his  health  and  destructive  of  the  val 
ue  of  his  property,  must  be  unreasonable.'* 
Piatt  V.  Waterbury,  72  Conn.  531,  45  Atl. 
154,  48  L.  R.  A.  691,  77  Am.  St  Rep.  335. 

[4]  This  court  has  said,  through  Mr.  Jus- 
tice Woods,  in  Manufacturing  Co.  v.  Casual- 
ty Co.,  78  S.  C.  80,  58  S.  E.  971:  "But  this 
court  should  not  order  a  new  trial  where, 
from  an  examination  of  the  record,  it  has  no 
doubt  the  verdict  of  any  fair  jury  would 
have  been  the  same,  even  if  no  error  had 
been  committed.  In  such  a  case  the  errors 
should  be  regarded  not  prejudlciaL"  This 
has  been  quoted  and  affirmed  in  the  recent 
case  of  Dennis  v.  Columbia  Elect  St  Ry., 
L.  &  P.  Co.,  76  S.  B.  711,  in  the  opinion  by 
Mr.  Justice  Hydrick. 

The  exceptions  are  overruled,  and  judg- 
ment aflSlrmed. 

GARY,  0.  J.,  and  WOODS,  HYDRICK, 
and  FRASER,  JJ^  concur. 


(71  W.  Va.  6&$) 

CLAYTON  v.  CLAYTON.      » 

(Supreme  Court  of  Appeals  of  West  VIrghiia. 

Jan.  21,   1913.) 

(SpUabuB  If  the  Ocuri.) 

L  Divorce     ({     145*)   —  CoiminjAKCB  — 
Gbounos. 

An  answer  filed  in  a  divorce  suit  within 
three  weeks  after  the  plaintiff's  depositions 
had  been  taken,  averring  the  defendant  to  be 
without  means  to  present  her  defense,  and 
praying  suppression  of  the  depositions,  a  con- 


•For  other  eases  eee  tame  topic  and  section  NUMBBR  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Sertee  *  Rep'r  Indezes 
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tinuaikce,    and    an    allowance    of    suit    money, 
shows  good  cause  for  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SS  461.  462 ;   Dec.  Dig.  §  145.*] 

2.  Depositions    (i    83*)— Suppression— Di- 

VOBCE. 

In  such  case  the  depositions  taken  in  ad- 
vance of  the  allowance  of  suit  money  should 
be  suppressed,  unless  the  plaintiff  will  repro- 
duce the  witnesses  for  cross-examination  after 
the  defendant  shall  have  procured  counsel  to 
represent  her. 

[Ed.  Note.— For  other  cases,  see  Deposi- 
tions, Cent  Dig.  §S  210-226;  Dec.  Dig.  §  83.*] 

Appeal  from  Circuit  Court,  Barbour 
County. 

Action  by  John  Clayton  against  Lucretla 
Clayton.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Ware  &  Viquesney  and  Wm.  T.  George,  all 
ot  Philippi,  for  appellant 

POFFENBARGER,  P.  Abuse  of  the  dis- 
cretion of  the  court,  respecting  a  motion  for 
a  continuance,  is  the  principal  charge  made 
against  the  correctness  of  the  decree  of  di- 
vorce in  this  cause.  Plaintiff  filed  his  bill 
at  June  rules,  1910,  alleging  desertion  in 
February,  1907,  as  ground  for  divorce.  No 
answer  was  filed  until  the  second  day  of  the 
October  term,  1910.  In  the  meantime  the 
plaintiff  had  taken  the  depositions  of  himself 
and  two  other  witnesses.  The  answer  denied 
willful  desertion,  and  averred  the  respondent 
had  been  driven  from  her  home  by  the 
cruelty  of  her  husband  and  fear  for  the  safe- 
ty of  her  infant  child,  and  had  no  means 
with  which  to  employ  counsel,  and  prayed 
suppression  of  the  depositions  taken,  an  al- 
lowance of  proper  counsel  fees,  a  continu- 
ance of  the  cause  to  permit  her  to  make  de- 
fense, and  a  divorce  from  her  husband'  by 
way  of  cross-relief.  She  also  excepted  to  the 
depositions,  charging  insufficiency  of  the  re- 
turn indorsed  on  the  notice  to  take  the  same. 
The  return  was  amended  and  excepted  to 
again  on  the  ground  of  insufficiency.  In 
support  of  the  prayer  for  a  continuance  and 
an  allowance  of  counsel  fees,  an  affidavit 
was  filed  showing  an  assessment  of  real  es- 
tate In  the  county  In  the  name  of  the  plain- 
tiff, worth  from  $800  to  $900,  and  an  income 
from  a  pension  and  also  from  labor  as  a  car- 
penter. The  exceptions  to  the  depositions 
and  a  formal  motion  for  a  continuance  were 
overruled  and  a  decree  entered,  dissolving 
fhe  marriage. 

[1]  Though  a  period  of  four  months  elaps- 
ed between  the  commencement  of  the  suit 
and  the  entry  of  the  decree,  no  evidence  was 
taken  by  the  plaintiff  until  the  middle  of 
S^temiber,  1910,  slightly  more  than  two 
weeks  before  the  decree  was  asked  for.  As 
the  defendant  had  no  occasion  to  move  in 
the  matter  of  proof  until  after  the  taking  of 
plaintiff's  depositions,  ber  demand  for  suit 
money  and  time  for  taking  her  proof  would 


have  caused  no  serious  delay,  had  it  been 
granted.  It  might  have  been  made  earlier, 
but  there  was  no  occasion  for  it  while  the 
plaintiff  voluntarily  allowed  his  suit  to  rest 
Moreover,  a  penniless  woman  may  have  had 
difficulty  in  procuring  an  attorney  to  pre- 
pare her  answer  and  make  the  demand  for 
her,  though  this  is  not  affirmatively  shown. 

The  belated  filing  of  an  answer  will  not 
delay  the  hearing  of  the  cause  in  the  ab- 
sence of  disclosure  of  good  cause  for  delay. 
Hence,  if  the  matters  averred  in  the  an- 
swer and  the  state  of  the  case  as  shown  by 
the  record  constituted  meritorious  cause  for 
a  continuance,  the  court  should  have  grant- 
ed it  On  this  subject  the  rule  is  more  lib- 
eral in  divorce  suits  than  in  others.  Bish. 
Mar.,  Div.  &  Sep.  S  073.  In  such  causes  the 
state  has  an  interest  Hall  v.  Hall,  09  W. 
Va.  175,  179,  71  S.  E.  103,  34  Lu  R.  A.  (N. 
S.)  758;  Bacon  v.  Bacon,  68  W.  Va.  747,  70 
S.  E.  762;  Wass  v.  Wass,  41  W.  Va.  126, 
23  S.  E.  637.  A  divorce  by  agreement  of  the 
parties,  express. or  implied,  is  inhibited  by 
law.  Maintenance  of  the  policy  of  the  law 
enjoins  allowance  of  opportunity  to  each 
party  for  full  presentation  of  his  side  of  the 
controversy.  Out  of  It  arises  power  in  the 
courts  to  compel  the  plaintiff  to  pay  an  im- 
pecunious defendant  money  with  which  to 
defray  the  cost  of  full  defense.  The  law  ac- 
cords to  the  parties  equal  facilities  for  pre- 
senting their  cases  and  the  courts  enforce 
the  right  thereto.  Bish.  Mar.,  Div.  &  Sep. 
S  976.  Delay  incidental  to  the  enforcement 
thereof  Is  Uierefore  contemplated  and  au- 
thorized by  law.  Application  of  these  prin- 
ciples discloses  a  clear  right  to  a  continu- 
ance, which  the  court  could  not  properly  dis- 
regard or  deny. 

[2]  The  same  principles  and  considerations 
call  for  suppression  of  the  depositions  tak- 
en by  the  plaintiff,  unless  he  will  again  pro- 
duce the  witness  for  cross-examination  by 
the  defendant.  Having  been  without  means 
to  employ  counsel  at  the  date  of  the  taking 
thereof,  she  has  as  yet  had  no  opportunity 
to  avail  herself  of  this  legal  right,  eren 
though  duly  served  with  notice.  Whether  the 
return  of  service  of  the  notice,  aa  amended, 
is  sufficient  thus  becomes  an  immaterial  ques- 
tion. 

The  decree  complained  of  will  be  reyersed, 
and  the  cause  remanded. 


(71  W.  Va.  661) 

HBRTZOG  T.  RILEY. 

(Supreme  Court  of  Appeals  of  VS^eat  Virginia. 

Jan.  21,  1913.) 

(ByUaluM  hv  the  Court.) 

1.  RCFOBlfATION    OF    INSTRUMENTS     (|    45*) — 

Deeds— Gbou  nds— Issues. 

The  case  presented  by  the  bill  seeking 
reformation  of  a  deed  because  not  conforming 
to  the  prior  contract,  and  because  of  tibe  al- 
leged  mistake  of  the  scrivener  who  drafted  the 
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deed.  Is  not  rapported  hf  the  proof;  but  the 
evidence  shows  plaintiff  entitled  to  relief  in 
one  particular  not  covered  by  the  bill. 

[Ed.  Note. — For  other  cases,  see  Reforma- 
tion of  InstrumenU,  Cent  Dig.  {§  157-193; 
Dea  Dig.  |  45.*] 

2.  Refobmation  of  Instruments  (S  16*)— 
Equity  Jurisdiction. 

Equity  may  reform  a  deed  or  contract 
where  by  fraud,  accident  or  mistake  of  the 
sciiyener,  or  by  any  other  means,  the  same 
does  not  conform  to  the  actual  agreement  of 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Reforma- 
tion of  Instruments,  Cent  Dig.  i  68;  Dec  Dig. 
i  la*] 

3.  AppeaIi  and  Ebbob  (I  1178*)— Pleading 
(I  237*)— Issues  and  fboof— Amendment 
TO  Conform  to  Pboop— Review— Detbbmi- 
NATioN  OF  Cause. 

In  a  case  lilce  this,  before  dismissing  the 
bin,  the  general  rule  is,  to  give  plaintiff  leave 
to  amend  his  bill  so  as  to  present  the  case 
made  by  the  proof;  and  if  the  court  below 
omits  to  do  this,  the  error  in  the  decree  ap- 
pealed from  may  be  corrected  here. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4604-4620;  Dec.  Dig.  f 
1178:^  Pleading,  Cent  Dig.  §{  603-619;  Dec. 
Dig.  I  237.*3 

Appeal  from  Circuit  Court,  Taylor  County. 

Suit  by  George  L.  Hertzog  against  J.  D. 
BUej.  Decree  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

J.  EL  S.  Barlow  and  John  L.  Hechmer,  both 
of  Grafton,  for  appellant  Ehigene  &  S.  H« 
SommervUle,  of  Grafton,  for  appellee. 

HIIiLBR,  J.  In  a  suit  to  reform  a  deed 
so  as  to  conform  to  the  alleged  prior  con- 
tracty  the  bUl  alleges  that  the  deed  as  re- 
corded, instead  of  reserving  to  plaintiff,  ac- 
cording to  said  contract,  "all  the  oil  and  gas 
miderlying  and  contained  in  the  said  land, 
together  with  all  the  rights  and  privileges 
thereto  belonging,  and  for  the  removal,  min- 
ing, boring,  excavating  and  developing  the 
same;  except  *  •  •  one-eighth  of  the 
rentals  accruing  to  the  plaintiff  from  and 
during  the  life  of  a  certain  lease  theretofore 
given  by  the  plaintiff,  then  and  still  in 
force*'  and  of  which  rentals  during  the  life  of 
said  lease  the  bill  alleges  "defendant  was  to 
have  one-eighth  part,  ♦  •  ♦  and  •  •  ♦ 
should  oil  be  obtained  during  the  life  of 
said  lease,  then  *  *  *  to  have  the  one- 
eighth  of  plaintiff's  one-eighth  royalty  from 
aU  oil  produced,  and  the  one-eighth  part  of 
the  plaintiff's  rentals  from  the  gas  produced," 
It  "purports  to  reserve  *  •  *  said  oil  and 
gas  and  the  fights  and  privileges  thereto, 
only  'during  the  life  of  the  lease  on  the  said 
landsT  •  ^  ^  with  the  single  and  only  ex- 
ception that,  during"  that  time  "defendant 
was  to  have  certain  parts  of  the  rentals  from 
said  lease  and,  in  the  event  oil  or  gas  should 
be  produced,  during  the  term"  thereof,  "de- 
fendant was  to  have  a  portion  of  the  money, 
or  royalty  accruing  to  this  plaintiff,  to-wit, 
the  one-eighth  part"  A  further  allegation  l^ 
that  this  was  the  mistake  of  the  scrivener 


who  prepared  the  deed,  as  defendant  well 
knew.  The  charge  of  the  bill  is  that  the 
deed  as  recorded  is  not  the  deed  plaintiff 
agreed  to  make,  and  that  defendant  refuses 
to  permit  him  to  inspect  the  original  deed,  or 
to  reform  and  correct  it,  so  as  to  express 
the  true  terms  and  conditions  of  the  contract. 
The  prayer  is  that  said  deed  be  corrected  and 
reformed,  and  made  in  accordance  with  the 
contract  and  agreement 

The  answer  of  defendant  substantially  de- 
nies the  material  allegations  of  the  bill  and 
puts  the  plaintiff  on  proof  of  the  case  as  al- 
leged. The  decree  appealed  from  denied 
plaintiff  any  relief  and  dismissed  his  bill. 

Omitting  immaterial  parts,  the  exact  lan- 
guage of  the  reservation  in  the  deed  as  re- 
corded is  as  follows:  "There  is  hereby  re- 
served, retained  and  excepted  from  the  above 
conveyance  during  the  Ufe  of  the  lease  now 
on  said  lands  all  the  oil  and  gas  underlying 
the  same  together  with  the  right  to  enter 
in  and  upon  said  lands  for  the  purpose  of 
mining,  exploring  and  boring,  *  •  *  but 
second  party  is  to  have  and  enjoy  a  one 
sixty-fourth,  part  of  all  oil  that  may  be 
produced  and  saved  from  said  lands  to  be 
delivered  to  his  credit  to  any  pipe  lines  to 
which  any  well  developed  and  producing  oil 
may  be  connected  and  likewise  second  party 
shall  be  paid  by  first  party  his  heirs  or  as- 
signs a  one  sixty-fourth  part  of  all  rentals 
that  may  be  derived  from  any  gas  derived 
from  any  well  that  may  be  drilled  on  said 
lands*  the  product  of  which  is  marketed  off 
of  such  lands,  and  said  lands  are  sold  subject 
to  the  oil  and  gas  lease  now  on  said  lands, 
but  second  party  is  to  have  a  one-eighth  part 
of  the  commutation  money  to  be  derived 
thereunder  until  developments  and  then  a 
one  sixty-fourth  part  of  all  the  rents  issues^ 
profits  and  royalties  to  be  derived  thereunder 
as  above  provided." 

[1]  The  proof  does  not  sustain  the  case 
made  by  the  bill.  According  to  the  original 
contract,  as  alleged,  the  rights  of  the  grantee 
in  the  royalty  oil  and  rentals  were  to  be 
limited  to  the  life  of  the  oil  and  gas  lease 
then  on  the  land.  The  proof  fails  on  this 
theory  of  the  bill.  The  plaintiff  in  his  testi- 
mony in  chief  swears  that  defendant  was 
to  have  one-eighth  "interest  in  the  rental  and 
one  sixty-fourth  part  of  the  whole  of  the  oil 
and  gas.*'  True^  in  response  to  a  subsequent 
question  as  to  how  long  the  rights  of  the 
grantee  were  to  continue,  he  does  say:  "That 
was  to  be  determined  by  lease  already  on  the 
land,  which  ran  ten  year  from  the  time  it 
was  given."  But  on  cross-examination  he 
was  asked:  "Would  you  please  state  what 
words  in  the  deed  as  now  recorded  are  dif- 
ferent from  the  one  which  you  delivered  to 
Mr.  Riley?"  He  answered:  "These  words 
'during  the  life  of  the  present  lease^ " ;  re- 
ferring to  the  words  italicized  in  the  reserva- 
tion above  quoted.    By  this  we  understand 
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him  to  admit  that  with  this  exception  the 
deed  as  recorded  contains  the  contract  made^ 
and  as  was  Intended  when  the  deed  was  de- 
livered. If  so,  defendant's  one  sixty-fourth 
interest  in  the  royalty  oils  and  rentals  was 
not  to  be  limited  to  the  life  of  the  lease  then 
on  the  land.  And  this  accords  with  defend- 
ant's admission  on  the  witness  stand,  that 
when  he  and  plaintiff  originally  talked  terms 
of  the  contract,  plaintiff  said  he  would  like 
to  reserve  sixty-three  sixty-fourths  of  the 
oil  and  gas  for  himself.  Defendant's  con- 
tention, however,  is  that  before  the  deed  was 
made  he  imposed  different  terms,  that  by  a 
letter  to  plaintiff  before  deed  made  he  agreed 
to  take  the  land  only  on  the  condition  that 
the  reservation  be  limited  to  the  life  of  said 
lease,  a  fact,  we  think,  not  supported  by  the 
evidence.  The  only  letter  shown  in  evidence 
to  have  been  received  by  plaintiff  from  him 
imposes  no  such  condition.  Furthermore, 
Martin,  the  scrivener  employed  by  plaintiff  to 
prepare  the  deed  swears,  that  to  the  best  of 
his  knowledge  the  words  italicized  in  the 
reservation>  quoted,  were  not  in  the  deed 
when  it  left  his  office ;  that  he  always  used 
a  regular  form  in  drawing  such  deeds,  and 
that  he  would  not  have  used  the  words 
italicized,  and  thereby  rendered  the  reserva- 
tion inconsistent  with  itself,  if  it  had  been 
intended  to  limit  that  reservation  to  the  life 
of  the  lease  then  on  the  land;  that  if  that 
had  been  the  object  a  much  simpler  form 
would  have  been  appropriate  and  would  have 
been  employed  by  him.  As  we  view  the  case 
the  interpolation  of  these  words  constitute 
the  strongest  fact  or  circumstance  tending  to 
show  that  the  deed  must  have  been  tampered 
with,  certainly  after  It  was  originally  draft- 
ed and  had  left  the  scrivener's  hands,  and 
after  it  was  executed  and  delivered  to  de- 
fendant The  original  deed,  though  called 
for,  was  not  produced  in  evidence  by  defend- 
ant This  neglect  he  excuses  on  the  pretense 
that  it  had  been  delivered  to  his  attorney  on 
some  occasion  and  could  not  be  found.  The 
original  deed  would  no  doubt  have  shed  light 
on  the  controverted  point  Its  absence,  a 
very  suspicious  circumstance,  we  do  not  think 
is  sufficiently  accounted  for.  The  attorney 
for  defendant,  and  the  attorney  in  whose 
hands  the  deed  was  when  it  is  said  to  have 
been  lost  or  mislaid,  on  his  cross-examination 
of  plaintiff  implied  by  some  of  his  questions 
that  he  had  some  knowledge  of  an  interlinea- 
tion in  the  deed  before  it  was  executed  and 
delivered,  and  was  apparently  laying  the 
foundation  to  contradict  the  witness.  How- 
ever, though  himself  a  witness,  he  made  no 
attempt  to  prove  by  himself  or  any  other 
witness,  that  any  such  interlineation  had 
been   made.     The  testimony  of  defendant 


amounts  to  a  concession  that  by  the  original 
agreement  plaintiff  was  to  reserve  sixty- 
three  sixty^fourths  of  all  the  oil  and  gas. 
But  for  the  words  in  italics  this  is  Just  what 
the  reservation  in  the  deed  would  accomplish. 
Defe|ndant's  pretension  that  by  letter  to 
plaintiff  he  imposed  other  terms,  limiting 
those  rights  to  the  life  of  the  existing  lease, 
is  flatly  contradicted  by  plaintiff;  and  his 
failure  to  produce  any  such  letter  or  copies 
thereof,  and  the  production  by  plaintiff  of 
the  only  letter  he  ever  received  from  defend- 
ant on  the  subject,  dated  March  10,  1908,  the 
day  before  the  deed  was  made  and  executed, 
acknowledging  receipt  of  a  letter  from  plain- 
tiff of  March  9th,  and  in  which  letter  not  one 
word  is  said  about  any  modification  of  the 
terms  of  the  reservation,  strongly  corro- 
borating plaintiff's  testimony  that  no  such 
terms  were  ever  imposed  or  agreed  to. 

But  the  fact,  established,  we  think,  by  the 
proof,  that  the  deed  was  tampered  with  after 
it  was  executed  and  delivered  to  defendant, 
by  the  insertion  in  the  reservation  by  some 
one  of  the  words  italicized,  in  fraud  of  the 
rights  of  plaintiff,  is  not  the  case  made  by 
the  pleadings.  We  are  of  opinion,  however, 
that  the  proof  in  the  case  shows  plaintiff  en- 
titled to  relief,  and  that  on  proper  pleadings 
such  relief  as  indicated  should  be  granted. 

[2]  That  a  court  of  equity  may  reform  a 
deed  or  contract  where  by  fraud,  accident 
or  mistake  of  the  scrivener,  or  by  any  other 
means,  the  same  does  not  conform  to  the 
actual  agreement  between  the  parties,  is  well 
established.  Knowlton  v.  Campbell,  48  W. 
Va.  294,  296,  37  S.  B.  681;  Null  v.  Elliott, 
52  W.  Va.  229,  231,  43  S.  B.  173.  But  plain- 
tiff  can  no  more  prevail  on  proof  without 
allegation  than  on  allegation  without  proof. 
Pusey  V.  Gardner,  21  W.  Va.  476. 

[3]  If  possible,  Justice  should  be  done.  But 
in  this  condition  of  the  pleadings  and  proofs 
what  disposition  should  we  make  of  the  case? 
Following  Lamb  v.  Cecil,  25  W.  Va.  288,  and 
subsequent  cases,  we  should  reverse  the  de- 
cree and  remand  the  cause,  and  do  what  we 
think  the  lower  court  should  always  do  be- 
fore dismissing  a  bill  in  this  situation,  give 
leave  to  plaintiff  to  amend  his  bill  so  as  to 
present  the  case  made  by  the  proof.  See 
Lamb  v.  Laughlin,  25  W.  Va.  300;  Doonan 
V.  Glynn,  26  W.  Va.  225;  Gilchrist  v.  Oil 
Co.,  21  W.  Va.  116,  45  Am.  Rep.  555;  Van 
Winkle  V.  Blackford,  33  W.  Va.  573,  11  S. 
B.  26;  Rigg  V.  Parsons,  29  \^.  Va.  522,  2  S. 
B.  81;  Ryan  v.  Nuce,  67  W.*  Va.  485,  490, 
68  S.  B.  110,  and  Hardman  y.  Brannon,  70 
W.  Va.  726,  735,  75  S.  B.  74. 

For  this  error  we  are  of  opinion  to  reverse 
the  decree  and  remand  the  cause  for  farther 
proceedings. 


W.Vtu) 
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(71  W.  Va.  64») 

IfELLON    &   SONS    t.    GRAFTON    GAB   4b 
ELECTRIO  LIGHT  CO.  et  aL 

( Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  21,  1913.) 

(SyllahuM  by  the  CourU) 

1.  Bills  anh  Notes  (i  462*)— Agtioit^Dbo- 
LABATioK— Debt. 

The  declaration  in  debt,  in  four  counts,  is 
good,  and  the  court  below  erred  in  sustaining 
the  demurrer  of  two  of  the  defendants  thereto. 

[Eid.  Note.~For  other  cases,  see  BiUs  and 
Notes,  Cent.  Dig.  SS  1^44.  1445,  1447-1461, 
1464-1466;  Dec  Dig.  |  462.*] 

2.  JUDQMSNT     ((    190*)--OfFICB    JUDOliENT— 

Vacation— Plka  to  Issue— DemubbsBt— De- 
fault. 

A  demurrer  is  not  a  plea  to  issue  which 
will  set  aside  an  office  judgment  entered  at 
rules;  and,  where  no  writ  of  inquiry  is  requir- 
edj  if  a  plea  to  issue  be  not  med  before  the 
ofSce  judgment  becomes  final  at  the  close  of 
the  succeeding  term  it  is  then  too  late  to  re- 
ceive such  plea,  and  judgment  lor  the  debt 
sued  for  should  be  entered. 

[Eid.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §  261;  Dec.  Dig.  %  150.  •] 

Error  to  GirciUt  Court,  Taylor  Oounty. 

Action  by  Mellon  &  Sons  against  tlie  Graf- 
ton Gas  &  Electric  Light  Company  and  oth- 
ers. Judgment  for  defendants,  and  plaintifC 
brings  error.    Reversed  and  remanded. 

Neely  &  lively,  of  Fairmont,  for  plaintiff 
In  error. 


MILLER,  J.  In  debt,  on  a  declaration  in 
four  counts,  plaintiffs  have  impleaded  the 
defendant  company  and  John  T.  McGraw 
and  Charles  R.  Durbin.  With  their  declara- 
tion filed  at  December  rules,  1911,  the  return 
day  of  the  writ,  plaintiffs  also  filed  the  stat- 
utory affidavit  of  th^  amount  due,  and  the 
conditional  judgment  then  entered,  was,  at 
the  January  rules,  1912,  confirmed.  No  ap- 
pearance was  ever  made  by  the  defendant 
company,  and  there  was  no  appearance  at 
rules  by  either  of  the  other  defendants.  But 
at  the  following  term  of  the  court,  held  Jan- 
uary 31,  1912,  defendants  McOraw  and  Dur- 
bin did  appear  and  without  any  plea  to  is- 
sue, with  counter  affidavit,  demurred  to  the 
declaration  and  each  count  thereof,  in  which 
demurrer  plaintiffs  joined;  and  at  a  subse- 
quent day  of  the  same  term,  to-wit  F^ruary 
8,  1912,  their  demurrer  was  sustained;  and 
plaintiffs  declining  leave  to  amend,  the  suit 
was  dismissed  as  to  demurrants,  but  judg- 
ment was  entered  in  court  in  favor  of  plain- 
tiffs against  the  defendant  company,  accord- 
ing to  the  affidavit  filed,  for  $10,324.82,  and 
the  case  is  here  on  a  writ  of  error  by  plain- 
tiflb  to  that  Judgment 

Plaintlflb  gave  notice  of  reliance  on  their 
petition  assigning  eirror,  and  filed  no  oth^ 
brief.  No  appearance  was  entered  here  for 
the  demurring  defendants,  evidently  for  the 
reason  that  they  had  no  expectation  of  pro- 
vailing  here  on  their  demurrer. 


[1]  The  only  error  assigned  is  the  sus- 
taining of  the  demurrtf  of  McOraw  and 
Durbin,  and  dismissing  the  action  as  to 
them.  In  this  the  court  below  plainly  erred, 
and  the  judgment  must  be  reversed.  The 
note  sued  on  and  described  in  each  count  of 
the  declaration,  is  a  note  for  ten  thouaand 
dollars,  dated  Grafton,  April  15,  1911,  paya- 
ble thirty  days  after  date  to  the  order  of 
"ourselves"  at  "The  Grafton  Bank,  Grafton, 
W.  Va.,"  signed  ''Grafton  Gas  and  Electric 
Light  Go.,'*  and  Indorsed  on  the  back  in 
order,  "Grafton  Gas  &  Electric  Light  Co., 
Jno.  T.  McGraw,  C.  R.  Durbin,  Grafton  Gas 
&  Electric  Light  Co." 

The  several  counts  are  in  the  usual  foirm 
of  a  declaration  in  debt,  varying  in  terms 
to  meet  questions  likely  to  arise  on  the  trial, 
as,  whether  the  defendant  company  was  sole 
maker,  and  the  defendants  McGraw  and 
Durbin  simply  Indorsers;  or  whether  all 
were  joint  makers  and  Indorsers;  or  wheth- 
er all  or  the  defendant  company  alone  should 
be  treated  as  the  Immediate  indorsers  to 
plaintiffs  of  the  note  sued  on.  The  declara- 
tion on  either  phase  of  the  case  presented 
by  the  several  counts  is  clearly  good.  No 
new  or  novel  question  is  presented  and  the 
demurrer  should  have  been  overruled. 

[2]  The  question  remains,  what  judgment 
should  be  entered  here?  The  general  rule  is 
to  enter  such  judgment  as  the  court  below 
should  have  entered.  At  the  time  the  judg- 
ment complained  of  was  pronounced  that 
judgment  should  have  been  that  the  demur- 
rer to  the  declaration  and  each  count  be 
overruled,  with  leave  to  demurrants  to  plead 
to  issue,  if  done  before  the  office  judgment 
entered  at  rules  became  final  at  the  close  of 
that  term  of  the  court  Construing  our  pres- 
ent statute,  section  40,  diapter  125,  Code 
1906*  we  have  decided  that  a  demurrer  is  not 
a  plea  to  issue,  setting  aside  an  office  judg- 
ment, and  that  where  no  writ  of  inquiry  is 
required,  unless  plea  to  issue  be  filed  before 
the  office  judgment  becomes  final,  it  is  then 
too  late  to  receive  such  plea,  and  there  is 
nothing  left  for  the  court  to  do  at  a  subse- 
quent term  except  to  pronounce  Judgment 
for  the  debt  sued  for.  Bank  v.  Burdette,  61 
W.  Va.  686,  57  S.  E.  58,  and  cases  cited; 
Netter-Oppenhelmer  &  Co.  v.  Elfant,  68  W. 
Va.  99,  59  S.  B.  892;  Hansford  v.  Snyder, 
63  W.  Va.  198,  59  S.  E.  975;  Yarney  & 
Evans  v.  Lumber  Co.,  64  W.  Va.  417,  63  S. 
E.  203. 

Our  judgment,  therefore,  will  be  that  the 
judgment  below  be  reversed*  the  demurrer  of 
the  defendants  McGraw  and  Durbin  to  the 
declaration  and  to  each  oount  thereof  be 
overruled,  and  that  the  case  be  remanded 
to  the  circuit  court  for  further  proceedings 
to  be  had  therein  according  to  the  principles 
enunciated  and  directions  given  herein,  and 
further  according  to  rules  governing  courts 
of  law. 


•Far  oth«r  cases  see  ums  tople  and  section  NUIIBBR  in  Dse.  Dig.  &  Am.  Dig.  Ke7*No.  Series  4k  Esp'r  Indexes 
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C71  W.  Va.  629) 

HBNNBN  T.  DBVBNT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  21,  1913.) 

(SyUahiu  hy  the  Court.) 

"L   ElASEHENTS   ((   13*>— EXPRESS  GbANIN— GON- 
STBUCTION. 

B.y  the  owner  of  a  large  lot,  conveyed  a 
portion  of  it,  40x70  feet,  to  certain  named  tniB- 
tees  of  the  Methodist  Episcopal  Church,  in 
trust  for  a  place  of  worship  for  the  use  of  the 
members  of  said  church,  and  covenanted  "that 
no  building  shall  be  erected  on  any  part  of  the 
land  surrounding  the  above-described  granted 
church  lot  within  10  feet  of  said  church  lot" 
Held,  that  said  covenant  created  a  perpetual 
easement  in  said  10-foot  strip  of  ground  in 
favor  of  the  church  lot,  for  the  purpose  of 
light  and  air. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |  39;    Dec.  Dig.  |  13.*] 

2.  Covenants  (§  70*)— Basements   (S  26»)— 
Extent  of  Right--Convsyancb  of  Pbop- 

EBTT. 

That  said  easement  passed  by  a  convey- 
ance of  the  church  lot,  and  was  not  extinguish- 
ed by  the  conversion  of  the  chufch  building 
into  a  business  house. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  §{  70,  71:  Dec  Dig.  §  70;*  Ease- 
ments, Cent  Dig.  §§  72%-74,  80-82 ;  Dec  Dig. 

3.  Easements  (|  61*)— Pbotegtion  of  Right 
—Injunction— **Pbivate  Nuisance." 

That  so  long  as  the  easement  is  useful  to 
the  dominant  estate,  the  owner  thereof  may 
enjoin  its  infringement  as  a  private  nuisance. 
[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  (I  102,  130-144,  148;  Dec  Dig.  § 
61.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5574-5576.J 

Poffenbarger,   P.,  and  Miller,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Marion  County. 

Suit  in  equity  by  T.  Wilbur  Hennen  against 
Thomas  A.  Deveny.  E^om  a  decree  for  plain- 
tiff,  defendant  appeals.     Affirmed. 

William  S.  Raymond  and  A.  F.  Peddicord, 
both  of  Fairmont,  for  appellant  Showalter 
&  Frame,  of  Fairmont,  for  appellee. 

WILLIAMS,  J.  The  circuit  court  of  Mari- 
on county  perpetually  enjoined  defendant 
from  erecting  a  building  on  his  lot  within  10 
feet  of  the  line  of  plaintiff's  lot,  holding  that 
plaintiff  had  an  easement  upon  said  strip  of 
ground ;  and  defendant  has  appealed. 

In  the  year  1857,  James  Bums,  being  the 
owner  of  a  lot  of  ground  in  the  town  of  Fair- 
mont, conveyed  to  certain  named  trustees  of 
the  Methodist  Episcopal  Church  40x70  feet 
of  it,  fronting  on  Adams  street,  and  covenant- 
ed with  said  trustees,  "and  their  successors 
in  office,  that  no  building  shall  be  erected  on 
any  part  of  the  land  surrounding  the  above- 
described  granted  church  lot,  within  10  feet 
of  said  church  lot'*  By  proper  proceedings 
had  in  court,  a  decree  was  made  authorizing 
said  trustees  to  sell  and  convey  the  church  lot 
and  building;  and,  pursuant  thereto,  they 
sold  and  conreyed  it  to  plaintiff  by  deed 
dated  February  10,  1911.    They  also  express- 


ly conveyed  "all  such  rights,  franchises,  or 
easements  vested  in  said  first  parties  (the 
grantors)  in  and  to  that  certain  space  of  10 
feet  situate  immediately  adjacent  to  the  said 
church  lot"  A  few  months  after  he  had 
granted  the  church  lot,  Bums  granted  to  the 
'Tairmont  Male  and  Female  Seminary,"  a 
corporation,  the  adjacent  lot,  and  excepted 
from  the  latter  deed  "that  part  of  said  lot 
and  the  privileges  thereto  annexed,  which 
the  said  James  Bums  and  wife  have  this 
day  conveyed  to  the  trustees  of  the  Methodist 
Episcopal  Church  of  the  United  States  of 
America."  By  a  number  of  mesne  convey- 
ances, that  lot  has  passed  to  the  defendant; 
the  Immediate  deed  to  him  being  made  in 
1895. 

[1-3]  Did  the  covenant  by  Bums  with  the 
trustees  of  the  church  create  an  easement 
in  the  10-foot  strip  of  land  adjacent  to  the 
church  lot,  which  became  appurtenant  to  it; 
in  other  words,  was  the  covenant  real,  or 
only  in  gross?  Defendant's  counsel  contend 
that  it  is  personal  with  the  trustees  and  their 
successors  in  office,  and  is  limited  in  dura- 
tion to  such  time  only  as  the  lot  is  used  for 
church  purposes.  But  there  is  no  such  limita- 
tion in  the  language  of  the  covenant,  nor  are 
there  any  words  in  any  other  part  of  the 
deed  indicating  a  purpose  to  so  limit  it ;  and 
the  well-established  rule  is  that,  if  the  cove- 
nant benefits  the  land  to  which  it  relates  and 
enhances  its  value,  the  easement  created  by 
it  becomes  appurtenant  to  the  land,  and 
passes  with  it  Lydick  v.  Railroad  Co.,  17 
W.  Va.  427;  Washburn  on  Real  Property,  § 
1205. 

If  the  language  of  a  covenant  is  unambigru- 
ous,  and  its  meaning  is  not  restricted  by  any 
other  terms  or  provisions  in  the  deed,  its 
character — i.  e.,  whether  real  and  running 
with  the  land,  or  only  in  gross — ^Is  to  be  de- 
termined from  the  language  of  the  covenant 
alone.  It  is  only  when  the  intention  is  doubt- 
ful that  the  courts  can  resort  to  technical 
rules  of  construction  to  ascertain  it  Killian 
V.  Harshaw,  7  Ired.  (29  N.  C.)  497.  The 
words  of  the  covenant  are  the  primary  source 
from  which  the  intention  must  be  gathered. 
8  A.  &  B.  B.  L.  (2d  Ed.)  86.  There  is  noth- 
ing in  the  language  of  Bums'  deed  to  the 
trustees  of  the  church  which,  in  the  slightest 
degree,  indicates  a  purpose  to  limit  the  dura- 
tion of  the  easement  The  covenant  was  in- 
tended to  give  light  and  air,  not  only  to  the 
church  building  then  on  the  lot,  but  also  to 
any  other  building,  needing  light  and  air,, 
that  might  be  erected  in  its  place.  Phoenix 
Ins.  Co.  V.  Continental  Ins.  Co.,  87  N.  Y.  400. 
It  created  an  easement  in  10  feet  of  the  ad- 
joining lot  for  the  benefit  of  the  church  lot 
It  is  an  incorporeal  hereditament,  appurte- 
nant to  the  choreh  lot,  and  passed  by  the  deed 
of  the  trustees  to  plaintiff.  But,  to  make  as- 
surance doubly  sure,  plaintiff  had  an  express 
assignment  of  the  easement  inserted  in  the 
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deed.  Notwithstanding  It  Is  entitled  to  little, 
if  any,  weight  in  determining  the  legal  ques- 
tion inTolved,  yet  it  is  proper  to  mention  the 
fiict,  as  showing  want  of  equity  in  defend- 
ant's contention,  and  that  is  that  in  every 
one  of  the  numerous  deeds  forming  defend- 
ant's chain  of  title,  from  Bums  down  to  him- 
self, and  there  were  eight  or  ten  of  them,  it 
is  expressly  stated  that  '*no  building  shall 
be  erected  on  any  part  of  said  land  hereby 
conveyed  within  10  feet  of  the  lot  of  the 
Methodist  Episcopal  Church,  without  the  con- 
sent of  the  legally  constituted  authorities  of 
the  said  church."  The  last  clause  of  this  re- 
striction does  not  signify  any  purpose  to 
make  the  covenant  a  personal  one,  because 
an  owner  of  the  dominant  estate  may  at  any 
time  release  any  right  appurtenant  thereto. 

Presumably  defendant  paid  ho  more  for 
his  lot  than  it  was  worth,  subject  to  the  ease- 
ment He  can  therefore  claim  no  equities  in 
aid  of  his  legal  right  The  open  space  was 
evidently  intended  to  furnish  light  and  air, 
as  no  other  use,  apparently,  could  be  made 
of  the  strip  of  ground  by  the  owner  of  the 
dominant  estate.  Light  and  air  are  as  essen- 
tial to  the  enjoyment  of  a  dwelling  or  busi- 
ness house  as  they  are  for  the  use  of  a  church 
building,  and  perhaps  more  so,  for  the  reason 
that  church  buildings  are  usually  occupied 
lor  a  short  time  only,  and  between  long  in- 
tervals, while  a  dwelling  house  is  occupied 
continuously,  and  a  business  house  during 
the  business  hours  of  every  work  day. 

Plaintiff  alleges  that  he  is  converting  the 
church  building  into  a  business  house,  and 
"that  he  desires  to  preserve  the  windows  In 
said  building,  in  the  present  location,  and  to 
preserve  all  his  present  rights  as  to  light  and 
air."  This  averment  which  is  admitted  in 
defendant's  answer,  shows  clearly  that  the 
Bptice  for  light  and  air  is  beneficial  to  plain- 
tifTs  lot  If  it  ai^)eared  that  the  open  space 
was  no  longer  useful  to  the  dominant  lot 
or  that  the  owner  of  it  had  abandoned  his 
right  to  the  easement  as,  for  instance,  by 
erecting  a  building  without  any  openings  in 
the  wall  toward  the  open  space,  equity  would, 
no  doubt  refuse  to  enforce  the  covenant 
Bnt  the  very  reverse  of  an  intention  to  aban- 
don is  here  shown;  and  it  appears  that  the 
easement  is  still  beneficial  to  the  lot  not- 
withstanding the  change  of  its  use.  There  is 
no  doubt  of  plaintiff's  right  to  compel  defend- 
ant to  obey  the  covenant 

A  similar  case  to  this  is  Salisbury  v.  An- 
drews, 128  Mass.  336.  There  two  tenants  in 
common  of  a  large  lot  laid  it  out  into  build- 
ing lots,  with  an  open  court  between  them; 
later,  in  deed  of  release  and  partition  be- 
tween them,  it  was  agreed  that  the  court 
should  always  be  left  open  for  a  passageway, 
or  court  for  the  common  use  and  benefit  of 
the  lots.  Many  years  thereafter,  a  subse- 
quent owner  of  some  of  the  lots  comimenced 
to  build  a  bridge,  or  passageway,  across  the 
conrt  about  17  feet  above  the  ground,  con- 


I  necting  two  of  the  buildings.  The  owners  of 
the  other  lots,  fronting  on  the  court  brought 
a  suit  to  enjoin  him  from  erecting  the  bridge,' 
and  prayed  for  the  removal  of  so  much  of  it 
as  had  already  been  built.  The  defendant 
answered  and  denied  that  plaintiffs  had  any 
right  to  the  court  except  the  right  of  way 
over  it  and  denied  that  this  right  of  way  was 
or  would  be  obstructed  by  the  bridge.  But 
the  court  held  that  the  easement  was  intend- 
ed as  well  for  light  and  air  for  the  benefit  of 
each  and  all  of  the  lots  as  for  right  of  way, 
although  the  former  purpose  was  not  ex- 
pressly named.  It  also  held  that  such  right 
was  an  appurtenance  which  passed  with  the 
respective  lots,  and  that  the  erection  of  the 
bridge  was  an  infringement  of  such  right 
and  constituted  a  private  nuisance,  giving 
plaintiffs  the  right  to  have  it  abated. 

Phoenix  Ins.  Co.  v.  Continental  In&  Co., 
87  N.  Y.  400,  is  another  case  in  point  sup- 
porting the  view  which  we  have  herein  ex- 
pressed. There  one  Howland  was  the  com- 
mon source  of  title.  He  conveyed  a  lot  ad- 
joining one  retained  by  himself,  on  which 
had  been  erected  a  building.  His  grantee 
covenanted  not  to  erect  any  building  on  a 
strip  of  ground,  8x35  feet  adjoining  the  line 
of  the  lot  retained  by  grantor,  and  also 
agreed  that  if  he  should  violate  the  cov- 
enant, he  would  pay  the  grantor,  his  heirs, 
executors,  and  assigns,  the  sum  of  $1,500  as 
liquidated  damages.  By  successive  convey- 
ances, titles  to  the  two  lots  passed,  respec- 
tively, to  the  parties  litigant;  and  the  ques- 
tion presented  in  the  case  was  whether  the 
owner  of  the  servient  lot  had  the  right  to 
discharge  the  covenant  by  paying  the  $1,500. 
The  court  held  that  the  option  to  discharge 
the  covenant  belonged  only  to  the  owner  of 
the  dominant  estate,  and  that  he,  not  agree- 
ing to  accept  it  and  release  the  easem^it 
had  a  right  to  enforce  the  covenant  against 
the  owner  of  the  servient  lot  In  its  opinion, 
at  page  407  of  87  N.  Y.,  the  court  says:  "But 
passing  from  the  consideration  of  the  lan- 
guage of  the  covenant  alone,  and  construing 
it  in  connection  with  the  circumstances,  the 
conclusion  is,  we  think,  irresistible,  that  the 
prime  motive  of  the  covenant  was  to  secure 
the  space  in  question,  in  perpetuity,  as  an  open 
area,  for  sui^lylng  light  and  air  to  Montague 
Hall  (then  standing  on  the  unconveyed  land 
of  the  grantor),  or  to  any  subsequent  build- 
ing which  might  be  erected  in  its  place.  The 
building  known  as  Montague  Hall  was  four 
stories  high  on  Court  street  and  three  stories 
high  in  rear.  The  northerly  wall  abutted  on 
the  strip  of  land  in  question,  and  in  the  part 
of  the  wall  adjacent  to  the  strip  were  win- 
dows which  supplied  light  and  air  to  the 
three  rear  stories  of  the  building,  and  for 
which  there  was  no  other  provision.  The 
premises  were  valuable,  and  likely  to  become 
more  so.  The  court  was  clearly  Justified  in 
finding  that  it  was  the  intention  of  the  parties, 
by  the  covenant  in  question,  to  secure  in  per- 
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manence  the  very  condition  of  things  cov- 
enanted for,  viz.,  an  open  space  adjoining, 
and  for  the  benefit  of,  the  unconveyed  prem- 
ises of  the  grantor.  It  is  not  reasonable  to 
suppose  that  it  was  intended  that  the  cov- 
enantor might  at  his  election  break  the  cov- 
enant on  payment  of  the  stipulated  dam- 
ages." 

Brew  V.  Van  Deman,  53  Tenn.  (6  Heisk.)  438, 
is  also  a  case  very  similar  to  the  one  in  hand. 
In  that  case  it  appears  that  one  Kaylor  had 
conveyed  to  plaintiff  k  lot  on  Market  street 
in  Chattanooga,  one  line  of  which  lot  ran 
from  Market  street  80  feet  to  the  post  office 
building,  and  paralleled  the  line  of  grantor's 
lot,  leaving  a  strip  of  10  feet  between  them. 
The  grantor  covenanted  "to  leave  open  for- 
ever, for  the  public  convenience  and  the  use 
of  the  adjoining  lots,  the  walk,  10  feet  in 
width,  leading  from  said  street  to  the  en- 
trance of  the  post  office  building."  Plaintiff 
had  erected  a  large,  brick  building  upon  his 
lot,  having  doors  and  windows  opening  upon 
this  walk  or  passageway  to  the  post  office 
building.  Van  Deman  and  Dowling  purchas- 
ed of  Kaylor  the  other  lot,  erected  a  building 
along  the  line  of  it,  bordering  on  said  pas- 
sageway, and  were  about  to  erect  a  balcony 
in  front  of  their  building,  overhanging  the 
passageway,  and  were  also  about  to  erect  a 
stairway  on  the  outside  of  their  building, 
leading  to  the  balcony.  The  court  held  that 
plaintiff  and  the  public  had  a  right  to  the 
unobstructed  use  of  said  passageway,  for  its 
entire  width,  length,  and  height,  and  enjoin- 
ed defendant  from  erecting  the  balcony  and 
stairway. 

In  Herrick  t.  Marshall,  66  Me.  435,  the 
same  question  was  decided.  There,  it  ap- 
pears, one  Murray  owned  two  lots.  He  had 
built  a  house  and  lived  on  one  of  them;  and 
in  March,  1S73,  he  conveyed  it  to  the  plain- 
tiff. In  1864  he  had  conveyed  to  one  Smith 
the  adjoining  lot,  and  put  in  the  deed  to 
Smith  the  restriction,  "That  no  building  here- 
after erected  on  the  above  lot  shall  be  erects 
»d  within  10  feet  of  the  easterly  line  of  the 
said  Murray's  house  lot"  The  Smith  lot 
came  to  be  the  property  of  defendant.  It 
also  appears  that  neither  the  plaintiff  nor 
the  defendant  had  any  actual  knowledge  of 
the  restriction  put  upon  the  use  of  the  Smith 
lot,  until  after  defendant  had  partly  com- 
pleted a  building  upon  his  lot,  which  came 
within  two  feet  of  plaintiff's  line,  notwith- 
standing the  restriction  was  noted  in  the 
various  deeds  by  which  they  had  acquired 
title.  That  was  an  action  on  the  case  to  re- 
cover damages  for  the  infringement  of  an 
easement,  and  the  court  held  that  he  was 
entitled  to  recover.  The  agreement  was  held 
to  create  an  easement  on  the  lot,  which  Mur- 
ray first  granted,  in  favor  of  the  lot  which 
he  retained,  and  the  benefit  to  the  one,  as 
well  as  the  burden  to  the  other,  passed  with 
the  respective  lots. 


We  find  no  error  In  the  decree  appealed 
from,  and  it  will  be  affirmed. 
Affirmed. 

MILLER,  J.,  dissenting; 

POFFENBAROBR,  P.  I  am  unable  to 
concur  in  the  opinion  of  a  majority  of  the 
court  or  the  resultant  decision,  and  would 
reverse  the  decree,  dissolve  the  injunction, 
and  dismiss  the  bill. 

In  the  situation  of  the  parties,  the  sur- 
rounding circumstances,  as  disclosed  by  the 
deeds,  and  extrinsic  evidence,  there  is  a 
strong  indication  of  the  purpose  of  these  re- 
strictive covenants.  A  new  church  had  al- 
ready been  erected  on  the  lot  conveyed  to 
the  trustees ;  and  there  are  peculiar  and  spe- 
cial reasons  for  vacant  space  around  a 
church  or  place  of  worship  not  applicable  to 
business  or  residential  property.  Public 
and  quasi  public  buildings,  oth^  than  hos- 
telrles,  are  rarely  connected  with  other  build- 
ings; but  business  houses  are  nearly  always 
so  connected,  and  residences  often  fmime- 
dlately  adjoin  others,  as  well  as  business 
structures.  Hence  there  was  a  special  rea- 
son or  purpose,  almost  universally  recognis- 
ed in  like  or  similar  situations,  for  the  in- 
sertion of  these  covenants;  and  their  inser- 
tion, for  the  accomplishment  of  that  purpose, 
impliedly  negatives  intent  thereby  to  sub- 
serve or  accomplish  others.  Separation  from 
the  noises  and  other  incidents  of  occupation 
for  residential  and  business  purposes,  and 
unusual  amounts  of  light  and  air,  are  essen- 
tial to  congregations  assembled  for  worship, 
schools,  courts,  and  similar  bodies.  The 
property  benefited  by  the  restrictive  covenant 
was,  at  the  time  of  the  conveyance,  dedicated 
to  church  purposes.  No  doubt  there  were 
several  windows  in  the  side  of  the  building 
next  to  the  residue  of  the  lot,  and  possibly 
in  the  rear.  In  width,  the  church  was  co- 
extensive with  the  lot  on  which  it  stood, 
leaving  no  room  for  light  in  case  of  the  erec^ 
tlon  of  a  structure  on  the  adjacent  lot  cov- 
ering it  to  the  division  line.  The  lot  was 
conveyed  to  the  trustees  and  'their  succes- 
sors in  office  forever  in  trust  for  a  house  or 
place  of  worship."  Presumptively  both  gran- 
tor and  grantees  contemplated  permanent  or 
long-continued  occupation  for  such  purposes. 
The  covenant  is  not  expressly  made  in  favor 
of  assignees  of  the  grantees.  Though  this 
omission  was  not  essential  to  pass  title  to 
them,  it  is  a  circumstance  bearing  on  the 
question  of  intent.  The  drcumstances,  all 
considered,  indicate  purpose  and  intent  to 
prevent  the  erection  of  any  buildings  on  the 
10-foot  strip  adjacent  to  the  church  lot  as  a 
means  of  securing  to  the  congregation,  using 
the  property  for  church  purpose,  privacy  and 
freedom  from  molestation  or  interruption, 
and  sufficient  light  and  air.  The  assumption 
of  the  deed,  by  its  terms  of  i>ermanency  in 
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the  nsa  of  the  property  for  worship,  impllefl 
intent  to  protect  it  in  the  manner  provided 
by  the  covenants,  while  nsed  for  that  par- 
ticular purpose,  and  Impliedly  negatives  in- 
tent to  give  such  protection  in  the  event  of 
an  alteration  or  diversion  of  the  property 
to  pnrely  private  purposes.  As  that  use  has 
ceased,  the  covenant  has,  according  to  the 
true  intent  and  purpose  of  the  parties,  ceas- 
ed also.  The  reason  for  its  insertion  in  the 
deed  no  longer  exists. 

The  interpretation  of  covenants,  such  as 
this,  falls  under  the  general  rules  applica- 
ble to  contracts,  the  object  of  which  is  as- 
certainment of  the  true  intent  and  meaning 
of  the  partiea.  It  was  optional  with  the 
parties  to  this  covenant  to  annex  it  generally 
to  the  church  lot  for  all  of  its  purposes,  and 
tbas  make  it  a  covenant  running  with  the 
land  into  the  hands  of  subsequent  purchas- 
ers, or  make  it  special,  for  the  better  ef- 
fectuation of  a  certain  purpose.  In  the  one 
case,  the  appellee  would  have  the  benefit  of 
It :  and^  in  the  other,  it  would  be  a  covenant 
operative  only  in  favor  of  persons  holding 
the  church  lot  and  using  it  for  religious 
worship.  Nothing  in  the  deed  says  the  cov- 
enant shall  operate  after  the  cessation  of 
the  use  of  the  church  as  a  place  of  worship. 
As  to  whether  it  shall  or  shall  not,  the  cov- 
enant is  silent,  except  by  way  of  implication 
arising  from  its  general  terms.  This  impli- 
cation, however,  is  met  and  opposed  by  an- 
other arising  from  the  failure  to  secure  the 
benefit  of  the  covenant  to  the  assigns  of  the 
grantees.  In  view  of  this,  the  general  situa- 
tion and  purpose,  indicating  intent  to  give 
the  covenant  a  limited  operation,  must  con- 
trol. 

In  my  opinion,  the  plalntifT's  case  fails  for 
another  reason.  The  altered  condition  of  the 
property  renders  it  impossible  any  longer  to 
make  this  covenant  accomplish  the  purpose 
for  which  it  was  intended.  Obviously,  it  was 
put  in  for  the  protection  and  promotion  of 
religious  worship.  Its  presence  there  for 
that  purpose  argues  that  it  would  not  have 
been  put  in  the  deed  had  the  property  been 
sold  for  other  purposes.  That  use  having 
ceased,  the  covenant  would  no  longer  oper- 
ate according  to  its  intent  and  spirit  The 
enforcement  thereof  would  impose  upon  the 
defendant  a  burden  wholly  disproportionate 
to  the  benefit  resulting  to  the  plaintiff.  Un- 
der snch  dieumfltances,  courts  of  equity,  in 
the  exercise  of  their  discretion,  refuse  to 
enforce  covenants  restricting  the  use  of 
property,  and  leave  it  to  the  courts  of  law 
to  give  redress  for  the  breach,  if  any,  in  the 
form  of  damages.  Robinson  v.  Edgell,  67  W. 
Va.  167,  49  S.  BL  1027;  Trustees  v.  Thacher, 
87  N.  Y.  311,  41  Am.  Rep.  366;  Page  v.  Mur- 
ray, 46  N.  J.  Eq.  831,  19  Atl.  11 ;  Amerman 
V.  Deane,  132  N.  Y.  366,  30  N.  E.  741,  28  Am. 
8t  Rep.  684;  Robertson  v.  Railroad  Co.,  156 
Mass.  526,  31  N.  B.  050,  82  Am.  St  Rep.  482. 
77  &B.-10 


Both  the  Interpretation  of  the  covenant,  lim< 
itlng  its  benefit  to  the  use  of  the  property 
for  church  purposes,  and  my  opinion  that  a 
court  of  equity  will  not  enforce  It  under  the 
circumstancesy  even  though  it  run  with  the 
land,  are  sustained  by  the  application  of  the 
rule  of  strict  construction  in  the  interpreta- 
tion of  such  covenants,  because  restriction 
of  the  use  of  private  property  Is  opposed  to 
general  public  policy.    11  Cyc.  1077. 

The  authorities  cited  in  the  majority  opin- 
ion do  not  seem  to  be  applicable.  In  Phoenix 
Ins.  Ck).  V.  Continental  Ins.  Co.,  87  N.  Y.  400, 
the  building  on  the  part  of  the  property  made 
the  dominant  estate  by  the  covenant  was  a 
private  building,  likely  used  for  ordinary 
business  purposes,  though  the  opinion  fails 
to  indicate  its  use  or  character  at  the  date 
of  the  conveyance.  Had  the  circumstances 
indicated  a  special  purpose,  as  they  do 
here,  they  would  probably  have  been  men- 
tioned in  the  opinion.  In  Salisbury  v.  An- 
drews, 128  Mass.  336,  the  covenant  provided 
a  court  and  driveway  for  adjacent  property, 
without  reference  to  its  use,  though  it  seems 
to  have  been  residence  property  at  the  time, 
and  to  have  remained  such.  Brew  v.  Van 
Deman,  53  Tenn.  (6  Helsk.)  433,  involved  a 
covenant  to  keep  a  strip  of  land  "open  for- 
ever for  the  public  convenience  and  the  use 
of  the  adjoining  lots.'*  Herrlck  v.  Marshall, 
66  Me.  436,  involved  an  easement  for  the 
benefit  of  a  residence,  and  the  character  of 
the  property  remained  unchanged.  Thus  the 
mere  statement  of  the  facts  in  these  cases 
shows  their  inapplicability  here  as  prece- 
dents. 

The  Massachusetts  case  relied  upon  states 
the  rule  of  interpretation  of  such  covenants, 
as  I  understand  and  apply  It.  The  court 
said :  "Where  the  language  used  is  of  doubt- 
ful import,  and  where  the  precise  purpose 
and  intent  of  the  parties  is  not  expressly  de* 
fined  in  words,  the  fkcts  and  circumstances 
surrounding  the  transaction,  'such  as  the  ac- 
tual condition  and  situation  of  the  land, 
buildings,  passages,  water  courses,  and  other 
local  objects,  in  order  to  give  a  definite  mean- 
ing to  language  used  in  the  deed,  and  to 
show  the  sense  in  which  particular  words 
were  probably  used  by  the  parties,  especially 
in  matters  of  description,'  are  always  proper 
to  be  considered." 


(189  Ga.  8S4) 
W.  M.  TUPPKR  ft  CO.  et  al.  v.  SOUTHERN 

CEMENT   STONE    CO. 
(Supreme  Court  of  Georgia.     Jan.  28,  1913.) 

(SyUahus  hy  the  CaurtJ 

SuFncncNCT  of  Evidence. 

The  verdict  was  supported  by  the  evi-* 
dence,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Glynn  County ; 
C.  B.  Conyers,  Judge. 
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Action  between  W.  M.  Tnpper  &  Co.  and 
others  and  the  Southern  Cement  Stone  Com- 
pany. From  the  Judgment,  Tupper  ft  Co.  and 
others  bring  error.    Affirmed. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiffs in  error.  D.  W.  Krauss,  of  Brunswick, 
for  defendant  in  error. 

LUMPKIN,!.  Judgment  affirmed.  All  the 
Justices  concur. 


(139  Ga.  889) 

POTTER  ▼.  G.  W.  PHILLIPS  ft  SONS. 
(Supreme  Court  of  Georgia.     Jan.  23,   1913.) 

(SyllahuM  hy  the  Court,) 

1.  AppbaIi  and  Ebbor  (I  1078*)— Objections 
Abandoned. 

Grounds  of  a  motion  for  a  new  trial,  not 
referred  to  in  the  brief  of  counsel  for  plaintiff 
in  error,  are  considered  as  abandoned  in  this 
court 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  425&-1261;  Dec.  Dig.  S 
1078.*] 

2.  Sttfeicienot  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict 

Error  from  Superior  Court,  Fannin  Coun- 
ty; N.  A  Morris,  Judge. 

Action  between  J.  W.  Potter  and  G.  W. 
Phillips  ft  Sons.  From  tbe  judgment,  Pot- 
ter brings  error.    Affirmed. 

O.  R.  Dupree  and  Wm.  Butt,  both  of  Blue 
Ridge,  and  Gober  &  Jackson,  of  Atlanta,  for 
plaintiff  in  error.  Thos.  A.  Brown,  of  Blue 
Ridge,  for  defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(1S9  Ga.  338) 

SHIPPEN  BROS.  LUMBER  CO.  ▼.  HAMBY. 

(Supreme  Court  of  Georgia.     Jan.  23,  1913.) 

(Syllahua  by  the  Court,) 

Review— Sufficiency  of  E)vidence. 

No  complaint  is  made  that  any  error  of 
law  was  committed  on  the  trial.  The  evidence 
was  sufficient  to  support  the  verdict,  and  the 
judgment  overruling  Uie  motion  for  a  new  trial 
will  not  be  disturbed. 

Error  from  Superior  Court,  Gilmer  Coun- 
ty; N.  A.  Morris,  Judge. 

Action  between  the  Ship];)en  Bros.  Lum- 
ber  Company  and  Lee  Hamby.  From  the 
Judgment,  the  Lumber  Company  brings  er- 
ror.   Affirmed. 

T.  A.  Brown,  of  Blue  Ridge,  and  A.  H. 
Burtz,  of  Ellijay,  for  plaintiff  in  error.  Wm. 
Butt  and  A.  S.  J.  Hall,  both  of  Blue  Ridge, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  afiOrmed.  All 
the  Justices  concur. 


089  Go.  St8) 

PIEDMONT  CANNING  CO.  T.  AMERICAN 

CAN  CO. 
(Supreme  Court  of  Georgia.     Jan.  22,  1913.) 

(8yUabu9  hy  the  Court,) 

Sufficiency  of  Evidence. 

Under  the  pleadings  and  evidence,  a  ver- 
dict was  demanded  in  favor  of  the  plaintiff  for 
the  amount  sued  for,  and  there  was  no  error  in 
directing  such  a  verdict 

Error  from  Superior  Cdurt,  Habersham 
County;  J.  B.  Jones,  Judge. 

Action  by  the  American  Can  Company 
against  the  Piedmont  Canning  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

McMillan  &  Erwin,  of  Olarkeville,  for  plain- 
tiff in  error.  J.  C.  Edwards,  of  ClarksviUe 
for  defendant  in  error. 


ATKINSON,  J.     Judgment  affirmed.     All 
the  Justices  concur. 


(139  Oa.  816) 

HOLLOWAY  V.   BIRDSONG  et  aL 
(Supreme  Court  of  Georgia.     Jan.  22,  1913.) 

(SyllabuB  5y  the  Court.) 

Easements    (§  61*)  —  Private  Wats  — Ob- 
STEucTio  Ns— Actio  n. 

Where  by  a  petition  to  the  ordinary  a 
party  complahis  of  obstructionB  to  a  private 
way  and  seeks  to  have  them  removed,  the  peti- 
tion should  show  that  the  way  is  such  a  way 
as  is  contemplated  in  sections  808,  824,  and 
825  of  the  Civil  Code  of  1910;  otherwise,  the 
petition  is  demurrable  on  the  ground  that  the 
ordinary  has  not  jurisdiction  of  the  proceeding. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §|  102,  130-144,  148;    Dec  Dig.  | 

Error  from  Superior  Court,  Bibb  County; 
Ww  H.  Felton,  Judge. 

Action  before  an  ordinary  by  Rosa  E.  Hoi- 
loway  against  M.  Birdsong  and  J.  E.  Wilson. 
Demurrer  to  the  petition  sustained,  and  peti- 
tion for  certiorari  overruled,  and  plaintifi( 
brings  error.    Affirmed. 

C.  H.  Hall,  Jr.,  of  Maoon,  for  plaintifC  In 
error.  Sam  B.  Hunter,  of  Macon,  for  de- 
fendants in  error. 

BECK,  J.  Mrs.  Rosa  B.  Holloway  filed 
with  the  ordinary  of  Bibb  county  her  peti- 
tion against  Mrs.  M.  B}rdsong  and  J.  E. 
Wilson  to  remove  certain  obstructions  from 
a  private  way.  She  alleged  that  she  was 
the  owner  of  certain  Improved  real  estate  in 
the  city  of  Macon ;  that  appurtenant  to  this 
property  so  owned  by  her  there  was  a  20- 
foot  private  way,  and  also  another  jHrivate 
way  leading  from  the  20-foot  private  way; 
that  for  seven  years  or  more  before  the  filing 
of  her  petition  she  had  been  in  continuoua,  con- 
stant, and  uninterrupted  possession  and  use 
of  these  private  ways,  and  that  during  this 


•For  other  cases  ses  same  topie  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Xndsxes 
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time  no  legal  steps  had  been  taken  to  abolish 
them;  that  Mrs.  Birdsong  and  Wilson  had 
obstrncted  these  private  ways.  Mrs.  Bird- 
soDg  filed  a  demurrer  to  the  petition,  ques- 
tioning the  Jurisdiction  of  the  "court  of  or- 
dinary" to  try  the  issues,  which  was  sus- 
tained. A  petition  for  a  writ  of  certiorari 
being  sued  out  by  the  plaintiff,  the  judge  of 
the  superior  court  overruled  and  denied  the 
same. 

The  act  of  1872,  codified  in  sections  824, 
825,  ^6,  and  827  of  the  Giyil  Code,  giving 
the  ordinary  jurisdiction  to  try  summarily 
the  question  of  removing  obstructions  to  pri- 
vate ways,  is  confined  to  cases  of  private 
ways  which  arise  by  prescriptive  right  ac- 
quired by  seven  years,  or  longer,  of  posses- 
sion or  user  of  the  same.  Brown  v.  Mar- 
shall, 63  Ga.  657.  In  the  present  case  the 
plaintiff  is  endeavoring  to  have  obstruc- 
tions removed  from  an  alleged  private  way, 
under  the  provision  of  that  part  of  the  act 
of  1872  which  is  codified  in  section  825  of 
the  Ck>de.  In  order  to  give  the  ordinary  ju- 
risdiction of  the  proceedings  under  the  Code 
section  last  referred  to,  the  petition  should 
have  shovm  that  the  alleged  private  way 
from  which  it  was  sought  to  remove  the  ob- 
stmction  complained  of  was  not  over  15  feet 
in  width,  as  well  as  the  fact  that  it  had 
been  kept  open  and  in  repair  for  the  period 
prescribed  in  the  statute.  This  the  ^UtXon 
failed  to  do,  and  the  absence  of  this  neces- 
sary averment  from  the  petition  left  the  pe- 
tition open  to  a  demurrer  on  the  ground  that 
jurisdiction  to  hear  the  complaint  was  want- 
ing. Woolbright  T.  Cureton,  76  Ga.  107;  Col- 
lier V.  Farr,  81  Ga.  749,  7  S.  B.  860.  There 
is  nothing  in  the  case  of  Kirkland  v.  Pitman, 
122  6a.  256,  50  S.  B.  117,  which  modifies 
the  rulings  made  in  the  other  cases  cited  on 
the  point  under  consideration.  It  follows 
that  the  ordinary  did  not  err  in  dismissing 
the  petition  on  demurrer,  and  that  the  writ 
of  certiorari  was  properly  refused  by  the 
judge  of  the  superior  court. 

Judgment  affirmed.  All  the  Justices  con- 
ear. 

(139  Ga.  388) 

SmPPEN  BROS.  LUMBER  CO.  ▼.  MILLER. 

(Supreme  Court  of  Georgia.    Jan.  23,  1913.) 

(Bylldbm  hy  the  Court.) 

TBESPASS    (f    67*)— CUTTINO    AND    RBMOVINO 

Tdcbebt-Evidsncs. 

The  plaintiff  brought  suit  to  recover  dam- 
ages for  certain  acts  of  trespass  on  the  part 
of  the  defendant,  which  consisted  of  cutting 
and  canying  away  from  the  lands  of  the  plain- 
tiff a  quantity  of  certain  described  timber  of 
a  given  value.  There  was  evidence  under 
which  the  jury  would  have  been  authorized  to 
iind  that  a  part,  at  least,  of  the  timber  alleged 
to  have  been  cut  and  carried  away,  was  actual- 
ly cnt  and  carried  away  by  the  defendant  after 
uie  plaintiff  had  acquired  title  to  the  land; 
and,  this  being  true,  the  court  should  not,  by 
granting  a  nonsuit,  have  taken  from  the  jury 
the  question  of  plaintiff's  right  to  recover  the 


value  of  such  timber  as  from  the  evidence  the^ 
might  believe  to  be  the  property  of  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §  150;   Dec  Dig.  f  67.*1 

"Error  from  Superior  Court,  Gilmer  Coun- 
ty; N.  A  Morris,  Judge. 

Action  between  the  Shippen  Bros.  Lumber 
Company  and  Western  Miller.  From  the 
judgment,  the  Lumber  Company  brings  error. 
Reversed. 

A.  H.  Burtz,  of  Bllijoy,  T.  A.  Brown,  of 
Blufe  Ridge,  and  J.  Z.  Foster,  of  Marietta, 
for  plaintiff  in  error.  Wm.  Butt  and  A  S. 
J.  Hall,  both  of  Blue  Ridge,  for  defendant 
in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(139  Ga.  882) 

SOUTHERN  RT.  CO.  ▼.  DINKINS  &  DAVID- 
SON HARDWARE  CO. 
(Supreme  Court  of  Georgia.     Jan.  23,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Cabbiebs  (i  400*)— Cabbiaob  of  Passen- 
gers—* *Baggage.  *  *' 

Goods  or  samples  carried  for  the  purpose 
of  use  in  making  sales  are  not  baggage  in  the 
ordinary  acceptation  of  that  term;  but  if  the 
carrier  accepts  such  things  as  baggage  with 
knowledge,  express  or  implied,  that  they  are 
offered  for  trans(>ortation  as  baggage,  he  there- 
by waives  any  objection  on  that  ground,  and  his 
liability  therefor  is  the  same  as  that  with  ref- 
erence to  baggage  in  generaL 

(a)  The  terms  of  the  contract  between  the 
purchaser  of  the  mileage  ticket  and  the  car- 
rier did  not  inhibit  the  transportation  of  sample 
merchandise  as  baggage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1531-1534 ;    Dec  Dig.  {  400.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  663-670;  voL  8,  p.  7586.] 

2.  Cabbiebs  (S  890*)— Cabbiagb  of  Passen- 
GEBs— Baggage. 

The  transportation  of  baggage  is  incidental 
to  the  relation  of  passenger.  Whether  bag- 
gage be  checked  on  a  trip  ticket  or  mileage 
ticket,  in  the  absence  of  any  contrary  contrac- 
tual stipulation,  the  passenger  is  not  bound  to 
travel  on  the  same  train  which  carries  his 
baggage,  if  he  uses  the  mileage  or  ticket  over 
the  same  line  of  the  carrier's  road  within  such 
a  space  of  time,  after  the  checking  of  the  bag- 
gage, as  to  indicate  that  the  checking  of  the 
baggage  and  the  travel  relate  to  the  same  jour- 
ney. But  where  the  carrier  and  the  purchaser 
of  a  mileage  ticket  contract,  with  relation  to  its 
purchase,  that  b^aggage  will  be  transported 
"only  over  such  lines  and  between  such  sta- 
tions as  the  purchaser  of  this  ticket  will  travel 
on  date  baggage  is  presented  for  checking,*' 
the  contract  controls;  and  if,  in  violation  of 
the  contract,  the  purchaser  of  the  ticket  inten- 
tionally fails  to  travel  on  the  same  day  with 
his  baggage,  and  the  baggage  is  lost,  the  lia- 
bility of  the  carrier  is  that  of  a  gratuitous 
bailee. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  f{  1506,  1520-1528%;  Dec.  Dig.  | 
390.*] 

8.  Cabbiebs  (S  392*)— Cabbiage  of  Passbn- 
gebs— b  a  ggage. 

A  station  agent  of  a  carrier,  who  cus- 
tomarily receives  and  checks  baggage,  has  no 
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implied  right  to  receive  and  check  the  baggage 
of  the  purchaser  of  a  mileage  ticket,  in  opposi- 
tion to  the  written  contract  entered  into  by 
the  purchaser  and  the  carrier  in  the  purchase 
and  sale  of  the  ticket 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  |  1628^ ;  Dec  Dig.  f  392.*] 

4.  Cabriebs  (f  392*)— Cabbiaoe  of  Passkn- 

GERS— BaGQAOS. 

The  custom  of  other  agents  of  the  carrier 
in  receiving  and  checking  baggage,  contrary  to 
the  provisions  of  a  contract  between  the  car- 
rier and  the  purchaser  of  a  ticket,  is  insuffi- 
cient to  waive  the  contract,  where  the  evidence 
does  not  show  that  the  custom  of  such  agents 
was  expressly  or  impliedly  known  to  and  ac- 
quiesced in  by  the  governing  offidals  of  the 
carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1528% ;   Dec  Dig.  §  392.*] 

6.  Cabbiebs  (f  405*)^Oabbiage  of  Passen- 

GEB8— Baggage. 

A  carrier  of  passengers  may  bona  fide 
agree  with  the  purchaser  of  a  ticket  on  the 
value  of  baggage;  but  a  mere  general  lim- 
itation as  to  value,  expressed  in  a  printed  form 
of  contract,  intended  to  be  applicable  to  the 
baggage  of  all  passengers  using  that  form  of 
ticket,  though  signed  by  the  carrier  and .  the 
purchaser  of  the  ticket,  is  not  a  bona  fide 
agreement  as  to  the  value  of  the  particular 
baggage,  and  amounts  to  no  more  than  an  ar- 
bitrary preadjustment  of  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1544-1549;   Dec.  Dig.  |  405.*] 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;   C.  H.  Brand,  Judge. 

Action  by  the  Dlnkins  &  Davidson  Hard- 
ware Company  against  tbe  Southern  Ball- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Beversed. 

B.  O.  Dobbs,  of  Buford,  D.  M.  Byrd,  of 
Lawrenceville,  and  J.  J.  Strickland,  of 
Athens,  for  plaintiff  in  error.  B.  P.  Jones,  of 
Atlanta,  and  O.  A.  Nix,  of  Lawrenceville,  for 
defendant  in  error. 

BVANS,  P.  J.  Dlnldns  &  Davidson  Hard- 
ware Company  brought  suit  against  the 
Southern  Ballway  Company  to  recover  the 
value  of  a  trunk  of  sample  goods  which  had 
been  checked  as  baggage  by  the  railway  com- 
pany at  the  instance  of  the  plaintiff's  travel- 
ing salesman.  The  salesman  had  purchased 
from  the  defendant  a  book  containing  mile- 
age and  baggage  coupons;  the  former  enti- 
tling the  purchaser  to  travel  as  a  passenger 
the  number  of  miles  represented  by  the  cou- 
pons, the  latter  to  be  used  for  the  transpor- 
tation of  his  baggage.  This  book  was  sold 
and  purchased  under  a  written  contract  be- 
tween the  purchaser  and  the  railroad  com- 
pany, containing  this  stipulation:  "Baggage 
consisting  of  wearing  apparel  will  be  checked 
subject  to  regulation,  etc.  Baggage  not  ex- 
ceeding 160  pounds  in  weight  will  be  checked 
free.  Baggage  weighing  in  excess  of  such 
free  allowance  will  be  subject  to  regular  ex- 
cess charges  of  carriers  over  whose  lines 
such  baggage  is  shipped.  Baggage  liability 
shall  not  exceed  $100  in  value.  Baggage 
shall  be  offered  for  transportation,  and  will 


be  transported  only  over  such  lines  and  be- 
tween such  stations  as  purchaser  of  this  tick* 
et  will  travel  on  date  baggage  is  presented 
for  checking.  Merchandise  of  any  descrip- 
tion is  not  considered  as  baggage,  and  none 
of  the  carrierjs  honoring  this  ticket  are  liable 
in  any  way  for  the  promptness  of  [or?]  con- 
dition of  any  samples  which  may  be  carried 
by  the  purchasers  thereof."  The  plaintiff's 
salesman  arrived  at  BosweU,  with  his  trunk 
of  hardware  samples,  over  the  defendant's 
road.  He  did  not  remove  his  samples  from 
the  train,  and  applied  to  the  agent  to  chedc 
them  to  Duluth,  which  the  agent  did,  tear- 
ing from  the  book  enough  of  the  baggage  cou- 
pons as  were  equivalent  to  the  mileage  to 
Duluth.  The  salesman  at  the  time  had  no 
intention  of  becoming  a  passenger  on  the 
train  to  Duluth ;  his  purpose  being  to  make  a 
wagon  trip  through  the  country.  He  did  not 
go  to  Duluth  on  the  defendant's  train  on  the 
date  his  baggage  was  checked,  but  w«it  to 
Atlanta,  and  from  that  point  went  to  Du- 
luth, but  not  by  defendant's  road  from  Bos- 
welL  A  few  days  afterwards  he  demanded 
his  baggage  of  the  defendant's  agent  at  Du- 
luth, who  failed  to  deliver  it  The  trunk 
was  found  to  have  been  broken  open,  and  the 
contents  stolen  or  taken  therefrom.  The 
plaintiffs  were  given  a  verdict  for  the  proved 
value  of  the  contents  of  the  trunk. 

[1]  1.  The  mileage  book  was  sold  to  the 
salesman  as  agent  of  the  plaintiff,  and  the  suit 
is  projected  on  the  theory  that  the  defendant 
sustained  to  the  plaintiff  the  relation  of  pas- 
senger; and  the  grist  of  the  action  is  the  loss 
of  a  passenger's  baggage.  One  of  the  conten- 
tions of  the  defendant  is  that  a  trunk  of 
hardware  samples  is  not  property  baggage, 
and  Is  not  comprehended  in  tiie  contract  of 
purchase  of  the  mileage  book.  By  the  terms 
of  that  contract,  it  is  provided  that:  ''Mer- 
chandise of  any  description  is  not  considered 
as  baggage,  and  none  of  the  carriers  honor- 
ing this  ticket  are  liable  in  any  way  for  the 
promptness  or  condition  of  any  samples 
which  may  be  carried  by  the  purchasers 
thereof.**  This  clause  of  the  contract  deals 
with  two  matters:  The  exclusion  of  mer- 
chandise as  baggage,  and  a  waiver  of  liabili- 
ty for  promptness  or  condition  of  samples 
carried.  If  it  was  intended  to  include  drum- 
mers'  samples  in  the  category  of  merchan- 
dise, which  was  not  to  be  considered  as  bag- 
gage at  all,  why  stipulate  against  liability 
for  the  promptness  and  manner  of  delivery? 
We  think  the  parties  intended  to  differenti- 
ate between  merchandise,  in  the  usual  ac- 
ceptation of  that?  term,  and  the  samples  of  a 
traveling  salesman;  and,  as  tx>  the  latter,  the 
contract  did  not  exclude  a  trunk  containing 
samples  from  being  considered  as  baggage. 

Is  a  trunk  containing  the  samples  of  a 
traveling  salesman  classifiable  as  baggage? 
The  authorities  uniformly  hold  that  goods  or 
samples,  carried  for  the  purpose  of  making 
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sales,  is  not  baggage;  but  If  the  carrier  ac* 
cepts  such  things  as  baggage,  with  a  knowl- 
edge that  they  are  offered  for  transportation 
as  baggage,  he  thereby  waives  any  objection 
on  that  ground,  and  his  liability  therefor  Is 
the  same  as  that  with  reference  to  baggage 
in  general.  Dibble  v.  Brown,  12  Ga.  217,  56 
Am.  Dec.  460 ;  6  Cyc.  668 ;  4  Elliott  on  Rail- 
roads, §  1649.  This  waiver  may  be  by  an 
agent  whose  duty  It  is  to  chedc  baggage. 
The  agent  of  the  carrier,  whose  duty  It  is  to 
receive  and  dieci^  baggage,  has  implied  au- 
thority to  bind  the  carrier  by  accepting,  as 
baggage,  trunks  of  traveling  salesmen,  con- 
taining samples,  offered  by  a  passenger  for 
transportation,  where  such  agent  knows,  or 
is  presumed  to  know  from  the  circumstanc- 
es, the  contents  of  the  trunk  tendered  as 
baggage.  And  this  knowledge  may  be  Im- 
plied from  a  general  custom  of  receiving,  as 
the  baggage  of  commercial  travelers,  trunks 
which  are  generally  known  to  contain  sam- 
ple articles  of  merchandise  belonging,  not  to 
the  travelers,  but  to  their  employers.  8 
Hutchinson  on  Carriers,  f§  1250,  1251. 

[2]  2.  The  contract,  upon  the  faith  of  which 
the  mileage  ticket  was  issued,  provided: 
*^aggage  shall  be  offered  for  transportation, 
and  will  be  transported  only  over  such  lines 
and  between  such  stations  as  purchaser  of 
this  ticket  will  travel  on  date  baggage  Is  pre- 
sented for  checking."  Tbe  defendant  con- 
tends, as  the  plaintiff's  salesman  checked  the 
trunk  with  no  intention  of  going  with  It  over 
the  line  of  railway  on  that  day,  that  no  re- 
covery could  be  had  in  this  action.  We  will 
examine  into  this  contention.  In  Marshall  v. 
Pontlac.  Oxford  &  Northern  R.  Co.,  126 
Mich.  45,  85  N.  W.  242,  55  L.  R.  A.  650,  It 
was  held  that  one  who  purchases  a  railroad 
ticket  for  the  sole  purpose  of  checking  his 
baggage  upon  it,  with  the  intention  of  going 
to  his  destination  In  his  private  conveyance, 
can  hold  the  carrier  liable  only  as  a  gratui- 
tous bailee  of  the  baggage,  and  cannot  re- 
cover in  case  of  Its  loss,  except  the  carrier 
be  guilty  of  gross  negligence.  The  court 
rested  its  conclusion  upon  the  reasoning  that 
baggage  is  a  mere  Incident  of  the  transporta- 
tion of  a  passenger,  and  that  no  liability  can 
exist  for  it  as  baggage,  if  there  is  no  trans- 
portation of  a  passenger  upon  which  to  rest 
such  liability.  The  annotator  of  the  case  in 
the  L.  R  A.  severely  criticises  the  decision 
and  questions  Its  soundness.  Its  binding 
force  as  an  authority,. (based  on  principle,  is 
expressly  repudiated  by  the  Supreme  Court 
of  Minnesota  in  the  case  of  McKibbin  v.  Wis. 
C«n.  Ry.  Co.,  100  Minn.  270,  110  N.  W.  964, 
8  14.  R.  A.  (N.  S.)  489,  117  Am.  St  Rep.  689. 
In  the  latter  case,  the  plaintifTs  salesman 
was  using  a  mileage  book  with  substantially 
the  same  stipulations  as  in  the  instant  case. 
He  checked  his  trunks  at  St  Paul,  destined 
to  Glenwood,  with  no  intention  of  going  on 
the  same  train  which  carried  the  trunks,  as 
his  purpose  was  to  go  to  his  home  in  another 


city  to  remain  there  over  Sunday  and  New 
Year's  day,  then  return  to  St  Paul  Tuesday 
morning,  and  go  direct  to  Glenwood  over  the 
defendant's  road  on  his  mileage  ticket  He 
did  go  on  Tuesday  from  St  Paul  to  Glen- 
wood over  the  defendant's  road.  In  the 
meantime,  his  trunks  had  been  burned.  The 
court  held  that  In  view  of  modem  methods 
of  checking  baggage,  and  the  custom  of  reg- 
ularly checking  on  presentation  of  a  ticket 
at  stations  and  general  ticket  offices,  there  is 
no  good  reason  why  a  passenger  should  nec- 
essarily go  on  the  same  train  which  carries 
his  baggage;  and  that  the  carrier  Is  not  as 
matter  of  law,  liable  only  as  a  gratuitous 
bailee  of  baggage,  which  it  has  regularly 
checked,  if  the  passenger  does  not  go  on  the 
same  train  with  it  From  a  careful  examina- 
tion of  tlie  authorities,  and  the  underlying 
principles,  we  deduce  the  rule  to  be  that  the 
transportation  of  baggage  is  incidental  to 
the  relation  of  passenger;  that,  whether  the 
baggage  is  checked  on  a  trip  ticket  or  mileage 
ticket,  In  the  absence  of  a  contrary  contrac- 
tual stipulation,  the  passenger  is  not  bound 
to  travel  on  the  same  train  which  carries 
his  baggage,  if  he  uses  the  mileage  or  ticket 
over  the  same  line  of  the  carrier's  road,  with- 
in such  space  of  time  after  the  checking  of 
his  baggage  as  to  indicate  that  the  checking 
of  the  baggage  and  the  travel  relate  to.the 
same  Journey.  But  where  tlie  carrier  and 
the  purchaser  of  a  ticket  contract  with  rela- 
tion to  the  purchase  of  a  mileage  ticket  that 
baggage  will  be  transported  "only  over  such 
lines  and  between  such  stations  as  purchaser 
of  this  ticket  will  travel  on  date  baggage  Is 
presented  for  checking,"  the  contract  con- 
trols; and  if,  in  violation  of  the  contract, 
the  purchaser  of  the  ticket  intentionally 
falls  to  travel  on  the  same  day  with  his  bag- 
gage, and  the  baggage  Is  lost  the  liability  of 
the  carrier  is  that  of  a  gratuitous  bailee. 

[3]  3.  The  plaintiff's  agent  testifled  that 
the  defendant's  agent  at  Roswell  checaed 
his  baggage,  and  tore  off  the  coupons  from 
his  mileage  ticket  with  knowledge  that  he 
did  not  Intend  to  travel  on  the  train  which 
carried  the  trunk.  Is  the  effect  of  this  act 
of  the  defendant's  agent  to  waive  the  require- 
ment of  the  x)assenger  to  travel  on  the  same 
day  he  presented  his  baggage  for  checking? 
In  dealing  with  the  carrier's  agent,  who  cus- 
tomarily recelTee  and  checks  baggage,  a  pas- 
senger has  the  right  to  assume  that  he  has 
the  requisite  authority  to  make  all  ordinary 
and  usual  arrangements  with  passengers  in 
respect  to  the  transportation  of  baggage. 
But  if  the  purchaser  of  a  ticket  knows  that 
the  agent  is  without  authority  to  make  the 
arrangement  requested,  or  if  such  purchaser 
has  contracted  with  the  carrier  against  the 
arrangement  which  he  makes  with  the  agoit 
respecting  the  transportation  of  baggage,  the 
act  of  such  agent  will  not  be  binding  on  the 
carrier.  3  Hutchinson  on  Carriers,  S  1251. 
The  carrier's  agent,  therefore^  had  no  an- 
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thorlty  to  waive  the  contract  between  Ills 
principal  and  the  plaintiff's  agent 

[4]  4.  Two  witnesses  were  allowed  to  testi- 
fy that  the  custom  of  various  agents  of  the 
defendant  company  was  to  check  baggage 
from  one  point  to  another  on  a  mileage  book, 
when  the  holder  of  such  book  was  not  going 
to  travel  on  the  railroad  accompanying  his 
baggage.  The  testimony  did  not  show  that 
this  custom  of  agents  was  known  to  the  gov- 
erning offlclals  of  the  road,  or  that  it  was  so 
extensive  as  to  Impujte  a  waiver  on  the  pait 
of  the  company  of  its  contract  This  evi- 
dence was  prejudicial  to  the  defendant,  and 
its  Illegal  admission  requires  a  new  trlaL 

[6]  5.  The  contract  limited  the  liabUity 
for  baggage  to  $100.  The  undisputed  evi- 
dence is  that  this  contract  was  not  made  for 
the  special  Instance,  but  that  it  is  a  printed 
form  appearing  in  all  mileage  tickets  of  this 
foruL  A  carrier  of  passengers  may  bona  Ude 
agree  with  the  purchaser  of  a  ticket  on  the 
value  of  the  baggage.  Central  Ry.  Ck>.  v.  Upp- 
man,  110  Ga.  676,  36  S.  E.  202,  50  Ij.  R.  A. 
673.  But  the  same  rules  respecting  con- 
tractual limitations  of  value  apply  in  cases 
respecting  baggage  as  in  contracts  for  the 
transportation  of  freight  The  rule  in  such 
cases  is:  "A  railway  company,  In  its  capac- 
ity as  a  common  carrier,  may,  as  a  basis  for 
fixing  its  charges  and  limiting  the  amount 
of  its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment 
embracing  an  actual  and  bona  fide  agree- 
ment as  to  the  value  of  the  property  to  be 
transported;  and  in  such  case  the  latter, 
when  loss,  damage,  or  destruction  occurs, 
will  be  bound  by  the  agreed  valuation.  But 
a  mere  general  limitation  as  to  value,  ex- 
pressed in  a  bill  of  lading,  and  amounting 
to  BO  more  than  an  arbitrary  preadjustment 
of  the  measure  of  damages,  will  not,  though 
the  shipper  assent,  in  writing,  to  the  terms 
of  the  document,  serve  to  exempt  a  negligent 
carrier  from  liability  for  the  true  value." 
Central  of  Georgia  Ry.  Co.  v.  Hall,  124  Ga. 
822  (4),  62  S.  El  679,  4  14.  R.  A.  (N.  S.)  898, 
110  Am.  St  Rep.  170,  4  Ann.  Gas.  128.  The 
Jury  were  authorized  to  find  that  the  con- 
tractual limitation  as  to  value  was  not  an 
actual  bona  fide  agreement  as  to  the  value 
of  the  property  lost,  but  a  mere  general  lim- 
itation as  to  value,  amounting  to  an  arbi- 
trary preadjustment  of  damages. 

Judgment  reversed.  All  the  Justices 
concur. 

(189  Ga.  804) 

McARTHUR  v.  JORDAN  et  aL 
(Supreme  Court  of  Georgia.     Jan.  22,  1913.) 

(ByUahH%  hff  the  OourtJ 

Injunction   (|  28*)  —  Rbstbainino  Aomin- 
istration  of  estatk. 

The  allegatioDB  of  the  petition  were  not 
sufficient  to  take  the  case  out  of  the  general 
rule  that,  unless  facts  exist  which  clearly  show 


that  there  is  good  reason  for  so  doin^,  equitj 
will  not  interfere  with  the  regular  administra- 
tion of  an  estate  by  a  legal  representative. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §f  62-65;   Dec.  Dig.  |  2a*I 

Error  from  Superior  Ck>urt,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  W.  P.  McArthur  against  Mattie 
Jordan  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    AfiBrmed. 

The  substance  of  the  allegation  of  the  pe- 
tition of  W.  P.  McArthur  against  Mrs.  Mat- 
tie  Jordan  and  others  is  as  follows:  In  Feb- 
ruary, 1891,  James  T.  Jordan,  of  Fulton 
county,  died  Intestate,  seised  and  possessed 
of  a  described  tract  of  land  containing  76 
acres,  more  or  less,  situated  in  said  copnty. 
He  left,  as  his  heirs  at  law,  his  widow,  Mrs. 
Mattie  Jordan,  and  seven  children,  whose 
names  are  set  forth,  and  they  are  made  par- 
ties defendant  In  the  action,  except  Tallulah 
Jordan,  whom  the  plaintiff  married  in  June, 
1894,  and  who,  after  bearing  him  a  child, 
died,  leaving  him  and  the  child  her  only 
heirs  at  law.  The  child  died  in  August, 
1896,  leaving  him  as  sole  heir.  Thus  he  be- 
came entitled  to  a  distributive  share  of  the 
estate  of  James  T.  Jordan.  The  petition 
avers:  '*There  was  no  administration  had 
upon  the  estate  of  James  T.  Jordan,  and 
same  has  never  been  distributed  among  his 
heirs;  the  heirs  having  preferred  to  settle 
the  estate  without  administration."  Within 
two  years  next  prior  to  bringing  his  suit,  the 
plaintiff  made  demand  upon  the  heirs  'for 
his  said  interest  in  said  land,  for  possession 
thereof,  for  a  division  of  said  land,  and  for 
an  accounting  for  the  rents  and  profits;  and 
said  demand  has  been  refused.  Petitioner 
charges  that  his  said  cotenants  have  received 
more  than  their  share  of  the  rents  and  prof- 
its of  said  land,  that  he  has  never  received 
any  of  the  rents  and  profits,  and  that  the 
rental  value  of  said  land  has  been  $75  a 
year,  or  other  large  suul  And  petitioner 
prays  for  an  accounting  between  him  and  his 
said  cotenants  for  said  rents  and  profits. 
Petitioner  charges  that  a  fair  and  equita- 
ble division  of  said  lands  and  tenements 
cannot  be  made  by  means  of  metes  and 
bounds,  by  reason  of  improvements  made 
thereon,  and  that  the  value  of  the  entire 
lands  and  tenements  would  be  depreciated  by 
a  division  of  metes  and  bounds,  and  that  said 
land  should  be  sold  and  the  proceeds  di- 
vided according  to  the  respective  interest  of 
the  parties.  Petitioner  shows  that,  after  he 
had  employed  counsel  and  was  endeavoring 
to  obtain  a  settlement  without  litigation,  one 
of  said  heirs,  to  wit,  R.  F.  Jordan,  acting 
on  behalf  of  himself  and-  the  other  heirs 
(except  petitioner),  filed  an  application  to 
the  court  of  ordinary  of  said  county,  on  Feb- 
ruary 15,  1911,  for  letters  of  adminstration 
on  the  estate  of  James  T.  Jordan.  Petition- 
er, on  March  81,  1911,  filed  his  caveat  to 
said  application,  ui)on  grounds  therein  stat- 
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ed,  and  tbe  Issne  made  is  now  pending  in 
the  court  of  ordinary.  Petitioner  charges 
that  said  application  for  letters  of  adminis- 
tration was  not  filed  in  good  faith;  that 
there  is  not  now,  and  never  has  been,  a  ne- 
cessity for  such  administration;  that  said 
application  ia  filed  too  late,  and  the  ordi- 
nary is  without  Jurisdiction  to  grant  the 
same;  and  that  it  was  filed  only  for  the 
IHirpose  of  defeating  petitioner's  claim  to  his 
interest  in  said  land,  by  haying  the  same  set 
apart  as  a  year's  support  to  the  widow  or 
otherwise.  Petitioner  shows  that  it  would 
be  inequitable  and  unjust  to  allow  said  ap- 
plication to  be  prosecuted  for  said  purpose, 
as  it  is  without  merit  and  constitutes  a  mul- 
tiplicity of  suits,  and  that  all  the  rights  of 
the  parties  can  be  effectually  determined  in 
this  suit**  The  prayers  were:  That  the  de- 
fendants be  enjoined  from  prosecuting  the 
application  for  letters  of  administration  up- 
on the  estate;  "that  an  account  be  taken  of 
the  rents  and  profits  of  said  land;*'  that  it 
be  decreed  "that  petitioner  is  entitled  to 
his  Interest  in  said  land  and  whatever  sum 
may  be  found  due  him  on  account  of  rents 
and  profits ;  that  his  lien  on  the  land  for  his 
share  of  the  rents  and  profits  be  foreclosed; 
and  that  the  land  be  sold  at  such  time  and 
place  as  the  court  may  fix,  and  out  of  the 
proceeds  of  said  sale  petitioner  be  paid  what 
la  due  him  on  account  of  his  interest  in  said 
land  and  of  rents  and  profits." 

The  petitioner  was  dismissed  on  general 
demurrer,  and  the  plaintiff  excepted.  The 
bill  of  exceptions  also  set  forth  «*•  •  • 
that,  in  submitting  the  case  to  the  court, 
his  [plaintiff  in  error's!  counsel  asked  to  be 
given  an  opportunity,  in  the  event  the  court 
should  sustain  the  demurrer,  of  amending  par- 
agraph 5  of  the  petition  by  alleging  that  all 
the  heirs  of  James  T.  Jordan  had  consented 
and  agreed  to  settle  his  estate  without  ad- 
ministration. Notwithstanding  said  request 
was  made  before  any  Judgment  on  the.  de* 
murrer,  the  said  court  dismissed  plaintilTB 
petition  without  affording  any  opportunity  to 
amend  same,  which  action  of  the  court  is 
hereby  assigned  as  error." 

A.  H.  Davis,  of  Atlanta,  for  plaintiff  in 
error.  Moore  &  Branch,  of  Atlanta,  for  de- 
flendants  in  error. 

FISH,  O.  J.  (after  stating  the  fticts  as 
above).  The  petition  in  this  case  shows  that 
an  application  for  administration  npon  the 
estate  of  James  T.  Jordan,  who  died  intes- 
tate, had  been  made  by  his  son,  R.  F.  Jor- 
dan, and  that  the  plaintiff,  who  alleges  that 
he  is  entitled  to  a  distributive  share  of  the 
ini&sstate's  estate^  had  filed  a  caveat  to  the 
application.  It  appears,  further,  from  the 
petition,  that  the  intestate  died  seised  and 
possessed  of  a  described  tract  of  land  con* 
taining  76  acres,  more  or  less;  but  there  is 
nothing  in  the  petition  tc  indicate  that 
there  is  no  property,  save  this  land,  which 
belongs  to  the  estate.    There  is  an  express 


I  allegfition  that  the  estate  "has  never  been 
distributed  among  his  [the  intestate's]  heirs; 
the  heirs  having  preferred  to  settle  the  es- 
tate without  administration."  There  is  no 
averment  that  there  has  ever  been  any  set- 
tlement among  the  heirs,  though  it  appears 
from  the  bill  of  exceptions  that  counsel  for 
plaintiff  requested  the  court,  in  the  events  the 
demurrer  should  be  sustained,  that  an  op- 
portunity be  given  him  to  amend  the  peti- 
tion by  alleging  that  all  of  the  heirs  had 
consented  and  agreed  to  settle  the  estate 
without  administration.  This  amendment, 
if  it  had  been  allowed,  would  not  have 
amounted  to  an  allegation  that  there  had 
been  a  settlement  of  the  estate  among  the 
heirs  without  an  administration,  especially 
in  view  of  the  direct  averment  that  the  es- 
tate has  never  been  distributed  among  the 
heirs;  and,  furthermore,  the  allegation  that 
one  of  the  heirs,  acting  in  behalf  of  himself 
and  the  other  heirs  (except  petitioner),  had 
filed  an  application  for  administration, 
shows  that  if  they  ever  preferred  to  settle 
the  estate  without  administration,  and  had 
agreed  to  do  so,  and  If  they  were  all  then 
sui  Juris,  they  had  subsequently  decided  on 
a  different  course  for  the  settlement  of  the 
estate — ^that  is,  through  an  administration. 
The  petitioi^  contains  general  allegations 
that  the  application  for  administration  upon 
the  estate  was  not  filed  in  good  faith ;  that 
there  is  not  and  never  has  been  a  necessity 
for  administration;  that  the  application 
•*  •  •  •  was  filed  only  for  the  purpose  of 
defeating  petitioner's  claim  to  his  interest  in 
said  land,  by  having  the  same  set  apart  as 
a  year's  support  to  the  widow,  or  other- 
wise; •  •  •  that  it  would  be  inequitable 
and  unjust  to  allow  said  application  to  be 
prosecuted  for  said  purpose,  as  it  is  with- 
out merit  and  constitutes  a  multiplicity  of 
suits,  and  that  all  the  rights  of  the  parties 
can  be  effectually  determined  in  this  suit" 
We  are  of  the  opinion,  however,  notwith- 
standing such  general  allegations,  that  the 
petition,  considered  as  a  whole,  fails  to 
show  that  there  Is  no  necessity  for  an  ad- 
ministration of  the  estate.  The  estate  owns 
the  76  acres  of  land,  and,  so  f&.r  as  the  con- 
trary appears  from  the  petition,  it  may  own 
other  property.  No  distribution  of  the  es- 
tate has  been  made  among  the  heirs,  and  no 
good  reason  is  alleged  why  there  should  not 
be  an  administration,  for  the  purpose,  at 
least,  of  making  a  distribution  among  them, 
especially  as  it  appears  from  the  petition, 
as  above  stated,  that  all  persons  interested 
in  the  estate,  except  the  petitioner,  desire 
an  administration.  We  do  not  perceive  how 
an  administration  would  result  In  depriv- 
ing petitioner  of  his  Interest  in  the  estate, 
*'by  having  the  same  set  apart  as  a  year's 
support  for  the  widow  or  othervrtse,"  as 
she,  if  entitled  to  a  year's  support  out  of 
the  property  of  the  estate,  may  have  it  set 
apart  without  an  administration.    Nor  does 
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It  appear  to  xlb  how  the  prosecution  of  the 
application  for  administration  "constitutes 
a  multipUcity  of  suits."  It  is  true  that, 
"if  one  tenant  in  common  receives  more 
than  his  share  of  the  rents  and  profits,  he 
Is  liable  therefor  as  agent  or  bailee  of  the 
other  cotenant;  and  In  equity  the  claim  for 
such  Indebtedness  la  superior  to  liens  placed 
on  his  estate  by  the  tenant  In  possession  re- 
ceiving the  profits."  Civil  CJode,  {  8727.  It 
is  also  true  that  equity  has  Jurisdiction  of 
matters  of  accounts  among  tenants  in  com- 
mon (Id.  i  4686),  and  also  Jurisdiction  in 
cases  of  partition  when  the  remedy  at  law 
is  insufficient,  or  peculiar  circumstances  ren- 
der the  proceeding  In  equity  more  suitable 
and  Just  It  is  also  true,  however,  that,  un- 
less facts  exist  which  clearly  show  that  there 
is  good  reason  for  so  doing,  equity  will  not 
interfere  with  the  regular  administration  of 
an  estate  by  a  legal  representative.  Civil 
Code,  I  4596;  Moody  v.  EUerble,  86  Ga. 
666.  See,  also,  Collins  v.  Stephens,  68  Ca. 
284;  Pease  v.  Scranton,  U  Ga.  38;  Collins 
V.  Carr,  112  Ga.  868  (2),  38  S.  B.  846.  In  our 
opinion,  the  allegations  of  the  petition  In 
this  case  are  not  sufficient  to  take  It  out  of 
this  general  rule.  It  follows  that  the  court 
properly  sustained  the  general  demurrer  to 
the  petition. 

Judgment  afitoned.    All  the  Justices  oon- 
cor. 


(129  Ga.  828) 

SEAWRIGHT  et  aL  t.  BLOUNT. 

(Supreme  Court  of  Georgia.     Jan.  22,  1918.) 

(ByllahH9  hy  the  Oovrt.) 

1.  Injunction  (§  127* )— Subjects  o»  Rkijs^ 
^Breach  of  Oontbact— Evidence. 

Where  it  was  sought  by  equitable  petition 
to  enjoin  against  the  erection  of  a  building 
within  25  feet  of  a  certain  street  in  a  city,  the 

Elaintiff  alleging  that  its  erection  would  damage 
er  property,  and  it  appeared  from  the  petition 
and  evidence  that  there  was  a  restriction,  in 
the  deeds  of  the  predecessors  in  title  of  both 
the  plaintiff  and  the  defendant,  to  the  effect 
that  no  building  could  be  erected  within  25  feet 
of  the  street  in  question,  so  as  to  obstruct  the 
right  of  view  along  the  street,  it  was  not  er- 
ror on  the  hearing  to  receive  testimony  that 
the  proposed  building  would  damage  the  plain- 
tiff's property  $1,000;  the  witness  also  testify- 
ing that  the  property  was  worth  £8,500  be- 
fore the  proposed  erection,  and  would  be  worth 
only  $2,500  if  the  building  was  erected  as  at- 
tempted by  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  IMg.  i  277;  Dec  Dig.  |  127.*] 

2.  Injunction  (|  127*)— Appeal  and  Bbbob 
(S  1050*)— Deeds  (|  175*)— Building  Rb- 

8TBIOTIONS— ABANDONHBNT— HaBMLBSB  SB- 
BOB. 

The  bare  fact  that  the  municipal  and  coun- 
ty authorities  had  passed  orders  to  improve 
uie  street  upon  which  the  plaintiff  lived,  at 
tbe  solicitation  of  "a  large  number  of  citizens," 
who  urged  the  opening  of  a  driveway  from 
West  End  to  Grant  Park,  through  Glenn  street 
and  Georgia  avenue,  without  directly  connect- 


ing the  plaintiff  with  the  petition  in  any  way 
or  showing  that  such  action  would  affect  the 
restriction  in  the  deeds,  did  not  make  such 
orders  admissible.  But  their  admission  was 
not  such  error  as  to  require  a  reversal  of  the 
judgment  of  the  court  below. 

(a)  Nor  was  the  plaintiff  estopped  froni  as- 
serting her  rights  under  the  clause  in  the  deed 
containing  the  restriction  merely  because  she 
saw  material  placed  upon  the  premises  with 
which  to  build,  and  the  digging  of  a  trench  e» 
a  foundation  within  the  restricted  area,  before 
any  wall  of  the  building  was  actually  erected 
within  it 

(b)  The  plaintiff  will  not  be  denied  the  equi- 
table relief  sought  merely  because  she  erected 
a  porch  and  steps  in  front  of  her  residence 
within  leas  than  25  feet  of  the  street,  the  mam 
body  of  the  residence  being  28  feet  distant 
from  the  street,  where  the  purpose  of  the  re- 
striction was  to  secure  the  rignt  of  view  for 
private  residence,  and  where  the  evidence  doea 
not  show  that  the  porch  and  steps  substantial- 
ly interfere  with  the  enjoyment  by  the  plain- 
tiff and  neighboring  proprietors  of  "the  riglrta 
of  view,  of  25  feet  from  the  sidewalk,*'  on  the 
street  named.  McGuire  v.  Oaskey,  62  Ohio- 
St.  419,  57  N.  E.  53.  See  Jackson  v.  Steven- 
son, 156  Mass.  496, 81 N.  E.  691, 32  Am.  St.  Rep. 
476;  Trustees  of  Columbia  College  v.  Thach- 
er,  87  N.  Y.  811,  41  Am.  Rep.  365:  Amerman 
V.  Deane,  182  N.  Y.  855,  80  N.  B.  741,  28  Am. 
St  Rep.  584;  German  v.  Chapman,  L.  R.  7 
Ch.  Div.  270;  Morrow  v.  Hasselman,  69  N.  J. 
Eq.  612.  61  Ati.  369-  Bacon  v.  Sandberg,  179 
Mass.  896,  60  N.  E.  936;  Linzee  v.  Mizer,  101 
Mass.  512,  581. 

(c)  The  fact  that  the  plaintiff  and  other  resi- 
dents of  the  street  have  erected  verandas* 
porches,  and  steps  within  the  building  line  re- 
striction, which  have  not  materially  interfered 
with  or  obstructed  the  right  of  view,  is  not 
sufficient,  as  a  matter  of  law,  to  show  an  aban- 
donment of  the  scheme  of  restriction,  where  it 
does  not  appear  that  there  has  been  a  general 
change  in  the  street,  or  conditions  surrounding 
it,  rendering  the  restriction  useless  to  the  plain- 
tiff and  other  residents.  See  note  to  case  of 
Brown  v.  Huber  (Ohio)  28  L.  R.  A.  (N.  S.) 
705,  and  cases  dted  on  page  714. 

(d)  Nor  is  the  fact  that  the  main  body  of 
a  few  of  the  houses  erected  on  the  street  is 
within  the  restricted  distance,  including  a  store- 
house and  church,  and  that  residents  did  not 
enjoin  against  the  erection  of  such  buildings^ 
sufficient,  as  matter  of  law,  to  show  an  aban- 
donment on  their  part  of  the  restriction  con- 
tained in  the  deeds. 

[Ed.  J^ote.— For  otiier  caseB,^8ee  Injunction. 
-..      -  ^  .      «  -       ^    AppoaJ 


U  546,  548;   Dec.  Dig.  i  175.*] 


8.  DisoamoN  of  Tbial  Coubt— Irterlocu* 

TOBT   iNJUNOnON. 

There  was  no  abuse  of  discretion  In  grant-^ 
Ing  the  Interlocutory  injunction. 

Error  from  Superior  Ooort,  Fnlton  County;. 
Geo.  L.  Bell,  Judge. 

Action  by  Cattle  Blount  against  Oscar  Sea- 
wrlght  and  others.  Judgment  for  plalntUf, 
and  defendants  bring  error.    Affirmed. 

Qreen,  TUaon  ft  McKlnnoy,  of  Atlanta,  for 
plaintiffs  In  error.  E.  M.  ft  G.  F.  MltchelV 
of  Atlanta*  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  tbe  Jus- 
tices concur. 


•For  otHtr 
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(139  6&.  976) 

ADEIi  LUMBER  GO.  ▼.  SORREL. 
(Sopreme  Coart  of  Georgia.     Jaiu  25,  1018.) 

(Byllahfu  hy  the  Court,) 

INJUNCTION    (§    136* )— Temporary   Injunc- 
tion—Grounds. 

In  Yiew  of  the  ancertainty  of  description 
of  the  property  in  the  timber  lease,  and  the 
conflict  of  testimony  as  to  the  terms  of  the 
original  agreement  of  sale,  and  whether  or  not 
there  has  been  an  alteration  of  the  lease  since 
its  execution,  the  judge  did  not  abuse  his  dis- 
cretion on  interlocutory  hearing  in  grantixig  a 
temporary  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  U  305,  306;    Dec.  Dig.  |  136.*] 

Error  from  Superior  Gourt,  Golquitt  Goun- 
ty ;  W.  E.  Thomas,  Judge. 

Action  by  J.  T.  Sorrel  against  the  Adel 
Lumber  Gompany.  From  an  order  gzunting 
an  injunction,  defendant  brings  error.  Af- 
firmed. 

J.  Z.  Jackson,  of  Adel,  for  plaintiff  in  er- 
ror. W.  F.  Way,  of  Moultrie,  for  defendant 
in  error. 


EVANS,   P.   J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(139  G&.  357) 

ALABAMA   GREAT  SOUTHERN  R,  CO.  v. 

ACUFF. 

(Supreme  Court  of  Georgia.     Jan.  24,  1913.) 

(Syllabus  hy  the  Court,} 
Appeal  and  Ebbob  (§  1064*)~Habiclb8S  Eb- 

ROB. 

While  there  were  some  inaccuracies  in 
those  portions  of  the  charge  that  were  com- 
plained of,  they  were  not  of  such  a  character 
as  to  require  the  grant  of  a  new  trial,  and  the 
evidence  was  sufficient  to  support  the  verdict 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

Error  from  Superior  Court,  Dade  County ; 
A  W.  Fite,  Judge. 

Action  between  the  Alabama  Great  South* 
era  Railroad  Company  and  D.  S.  Acuff. 
From  the  Judgment,  the  Railroad  Company 
brings  error.    Affirmed. 

Maddox,  McCamy  ft  Shumate,  of  Dalton, 
for  plaintifT  in  error.  Fouat,  Payne  ft  Ta- 
tam,  of  Chattanooga,  Tenn.,  for  defendant  in 
error. 

BECK,  J.  Judgment  atllrmed.  All  the 
Justices  concur. 

(139  Oa.  397) 

SOUTHERN  RT.  CO.  v.  WILLIAMS. 
(Snpreme  Court  of  Georgia.     Jan.  24,  1918.) 

(ByUahus  ly  the  Court,) 

1  GABBISB8    (I    181*)~OaBBIAOK    of    QOODCh- 

Actions  fob  Injubt— Pleading. 

Where  In  a  suit  brought  to  recover  damages 

for  the  loss  of  a  car  load  of  fruit  in  consequence 

^  a  decay  of  the  same,  occasioned,  as  alleged, 

bj  the  failure  of  the  defendant  company   to 


properly  refrigerate  a  car  according  to  Its  un- 
dertaking, it  was  alleged  in  the  petition  that  the 
defendant  failed  to  ice  the  car  in  which  the 
fruit  was  transported  at  the  point  of  destina- 
tion, and  failed  to  re-ice  same  and  to  keep  the 
same  iced  so  as  to  properly  preserve  the  fruit, 
that  the  car  in  which  the  fruit  was  transported 
was  almost  entirely  without  ice  when  it  was 
turned  over  to  the  plaintiff,  and  that  the  de- 
fendant company  failed  to  replenish  the  ice  at 
the  point  where  the  car  was  loaded  and  at  oth- 
er points  in  order  to  save  the  fruit,  a  demurrer 
to  such  petition,  criticising  the  same  upon  the 
ground  that  "it  is  not  alleged  when  and  where 
the  car  of  peaches  in  question  should  have  been 
iced  or  when  and  where  the  same  was  iced,  nor 
what  could  have  been  a  'proper*  icing  to  pre- 
serve said  fruit,  nor  wherem  defendant  failed  in 
the  duty  claimed  fbr  such  icing,"  was  without 
merit. 

[Ed,  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  H  58^-577,  5»8;   Dec.  Dig.  S  131-*] 

2.   OABBIEB0    (I    112*)— CABBIAGE    OT    GOODS— 

Liability  fob  Injubt— Extent. 

Where  a  bill  of  lading  was  made  out  for 
only  380  crates  of  peaches  and  192  crates  of 
apples,  and  the  agent  through  error  failed  to 
include  in  said  bill  40  crates  of  peaches  which 
were  put  in  the  car  with  his  knowledge  after  the 
first  loading  of  the  cai^  which  last  40  crates 
were  received  by  the  defendant  company  under 
the  terms  of  the  original  contract,  and  were 
transported  to  the  point  of  destination,  the  de- 
fendant charging  and  collecting  freight  and  ic- 
ing therefor,  the  plaintiff  was  entitled  to  recover 
for  the  full  number  of  the  crates  of  fruit  ship- 
ped upon  proof  of  loss  through  the  alleged  neg- 
ligence of  the  defendant  company,  and  the  de- 
murrer to  that  portion  of  the  petition  stating 
the  number  of  crates  of  fruit  shipped,  based 
upon  the  ground  that  the  bill  of  lading  showed 
a  less  number,  was  properly  overruled.  ' 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  480,  484,  486 ;   Dec  Dig.  §  112.*] 

3.  Tbial  <§  295*)  —  iNBTBUCTioNS  —  Requi- 
sites. 

Where  an  instruction  by  the  court  m  sound 
within  itself,  it  affords  no  ground  of  criticism 
upon  that  particular  instruction  that  the  court 
failed  in  immediate  connection  therewith  to 
charge  some  other  principle  or  rule  of  law. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent. 
Dig,  H  703-717 ;    Dec  Dig.  t  296.*] 

4.  Cabriers  (I  151*)— Oabbiaqe  of  Goods- 
Liability  FOB  Injuries— Instructions. 

It  appearing  that  the  plaintiff  in  error  had 
adopted  a  nile  with  reference  to  the  placing  and 
loading  of  cars  intended  for  the  transportation 
of  fruit,  which  provided  that  such  cars  "must 
be  loaded  and  ready  for  movement  within  24 
hours  from  the  time  they  are  placed  for  load- 
ing, and  these  companies  will  not  be  responsible 
for  the  maintenance  of  a  supply  of  ice  in  said 
cars  after  the  24  hours.  When  practicable  to  do 
so.  additional  ice  will  be  furnished  at  loading 
points  if  desired,  a  charge  of  $5  x>er  car  for  each 
additional  24  hours  or  fraction  thereof  will  be 
made  on  account  of  loss  from  melting  of  ice." 
the  court  did  not  err,  as  against  the  plaintiff  in 
error,  in  instructing  the  jury  that  the  rule 
would  be  effective  and  binding  upon  the  plain- 
tiff only  in  case  he  knew  of  the  same,  or  migh| 
have  known  of  it  in  the  exercise  of  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  §1  672,  673,  674-676,  680,  681,  687- 
600;  Dec.  IMg.  §  151.*] 

5.  Gabbiers  (§  121*)— Carriage  of  Goods- 
Liability  FOB  Injubies— Waiveb  by  Ship- 

PBB. 

Although  the  plaintiff  observed  the  condi- 
tion of  the  car  at  the  time  of  the  loading  of  the 
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fruit  therein  with  reference  to  the  insufficient 
refrigeration,  still  if  he  called  the  attention  of 
the  agent  of  the  company  at  the  shipping  point 
to  the  condition  of  the  car,  and  the  agent  of 
the  company  directed  him  to  go  ahead  and  load 
the  fruit,  assuring?  him  that  the  railroad  com- 
pany would  furnish  the  ice,  and  the  plaintiff, 
relying  on  that  promise,  loaded  the  car,  and 
the  company  failed  to  furnish  the  ice  and  on 
that  account  the  fruit  was  damaged,  the  com- 
pany would  be  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  531-536 ;   Dec.  Dig.  S  121.*] 

6.  Oarriebs    (8    137*)— Damages    (5    210*>— 
Carriage  of  Good&— Action  for  Injuries 

—I  NSTRUCnONS. 

The  court  erred  in  the  following  instruc- 
tions to  the  jury:  "If  you  find  for  the  plaintiff, 
you  will  find  the  full  amount  proven  in  the  case, 
and  you  will  look  to  the  evidence  and  see  what 
the  amount  proven  is,  and  your  verdict  will  be 
for  that  amount." 

(a)  The  expression,  "yon  will  find  the  full 
amount  proven  in  the  case,*'  might  be  consider- 
ed by  the  jury  as  meaning  the  highest  amount 
whidi  there  was  evidence  tending  to  show  the 
plaintiff  had  suffered  as  damages. 

<b)  The  instruction  tended  to  exclude  from  the 
consideration  of  the  jury  the  question  as  to 
what  part,  if  any,  of  the  deterioration  of  the 
fruit  constituting  the  cargo  was  due  to  inherent 
defects  in  the  fruit,  caused  by  its  having  been 
kept  out  of  the  refrigerator  car  for  one  entire 
night  after  it  had  been  picked  from  the  trees. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {f  594.  595 ;  Dec.  Dig.  f  137  ;♦  Dam- 
ages, Cent.  Dig.  §§  537,  538 ;   Dec.  Dig.  f  210.*] 

Brrop  from  Superior  Oourt,  Whitfield, 
County ;  A-  W.  Fite,  Judge. 

Action  by  W.  L.  Williams  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed- 

Geo.  G.  Gl^in  and  Maddoz,  McCamy  & 
Shumate,  all  of  Dalton,  for  plaintiff  in  error. 
C.  D.  McCutchen  and  F.  K.  McCutchen,  both 
of  Dalton,  for  defendant  in  error. 


BECK,  J.  W.  Ia  Williams  brought  suit 
against  the  Southern  Railway  Company  to 
recover  damages  for  the  loss  of  a  car  load 
of  fruit  shipped  by  the  plaintiif  over  the  de- 
fendant company's  line  of  railway  in  conse- 
quence of  the  decay  of  the  fruit,  which  decay 
it  was  alleged  was  caused  by  defendant's 
negligence  in  failing  to  properly  refrigerate 
the  car  in  which  the  fruit  was  transported. 
The  defendant  demurred  to  the  petition; 
and  in  its  answer  thereto  denied  all  negli- 
gence on  its  part,  and  also  raised  an  issue  of 
fact  as  to  the  quantity  of  fruit  alleged  to 
have  been  shipped.  There  was  a  verdict  for 
the  plaintiff,  and  a  motion  for  a  new  trial 
was  filed  by  the  defendant  In  the  bill  of  ex- 
ceptions error  is  assigned  upon  the  over- 
ruling of  the  demurrer  and  of  the  motion  for 
a  new  trlaL 

[1  ]  1.  It  is  alleged  In  the  petition  that  the 
defendant  company  agreed  and  undertook  to 
transport  the  fruit  "under  proper  refrigera- 
tion," and  that  it  failed  to  ice  said  car  in 
which  it  transported  the  fruit  at  the  point 
of  destination,  and  failed  to  re-ice  same  and 


to  keep  same  iced  so  as  to  properly  preserve 
said  fruit;  that  the  car  In  which  the  fruit 
was  transported  was  almost  entirely  without 
ice  when  it  was  turned  over  to  the  plaintiff; 
and  that  the  defendant  company  failed  to  re- 
plenish said  ice  at  the  point  where  the  car 
was  loaded  and  at  other  points  in  order  to 
save  the  fruit.  We  think  these  allegations 
of  failure  upon  the  part  of  the  defendant 
company  to  properly  refrigerate  the  car  were 
sufiScient  as  against  the  demurrer,  which 
criticised  them  ui)on  the  ground  that  "it  is 
not  alleged  when  and  where  the  car  of  peach- 
es in  question  should  have  been  iced  or  when 
and  where  the  same  was  iced,  nor  what  could 
have  been  a  'proper*  icing  to  preserve  said 
fruit,  nor  wherein  defendant  failed  in  the 
duty  claimed  for  such  icing."  The  allega- 
tions of  the  petition  were  sufElcient  to  put 
the  defendant  on  notice  as  to  the  acts  of  neg- 
ligence relied  upon  by  the  plaintiff  to  estab- 
lish a  failure  upon  the  part  of  the  company 
to  comply  with  its  undertaking  to  transport 
the  fruit  under  proper  refrigeration ;  and  it 
was  not  necessary  for  the  plaintiff  to  go 
further  and  allege  more  in  detail  where  the 
car  should  have  been  iced,  nor  to  set  forth 
what  would  have  constituted  proper  refriger* 
ation  of  the  car  under  the  circumstances. 

[2]  2.  The  question  raised  by  the  other 
ground  of  the  demurrer  is  disposed  of  in  the 
second  headnote. 

[3]  8.  The  court  charged  the  jury  as  fol- 
lows: "Now,  gentiemen,  the  burden  of  proof 
is  on  the  plaintiff,  to  start  with,  to  show  that 
he  delivered  to  the  defendant  company  the  ap- 
ples and  i)eaches  as  he  has  alleged,  and  to 
show  that  they  were  delivered  in  good  condi- 
tion, and  that  they  were  lost  or  destroyed, 
damaged  and  ruined,  as  he  contends,  without 
any  ftiult  on  his  part"  The  charge  as  quoted 
in  itself  is  not  criticised  by  the  plaintiff  in 
error;  and  it  is  not  a  good  ground  of  attack 
that  the  court  failed  in  this  connection  to 
charge  some  other  and  further  principle  of 
law  imposing  other  duties  upon  the  plaintiff. 

[4]  4.  In  the  course  of  his  instructions  to 
the  Jury  the  court  charged  as  follows:  "Now, 
gentiemen,  there  has  been  a  rule  introduced 
in  evidence,  and  the  court  charges  you  this 
is  a  reasonable  rule;  and  if  the  plaintiff 
Williams  knew  it  or  could  have  known  it 
by  the  exercise  of  ordinary  care,  he  would  be 
bound  by  It  This  is  the  rule:  'Cars  must  be 
loaded  and  ready  for  movement  within  twenty - 
four  hours  from  the  time  they  are  placed  for 
loading,  and  these  companies  will  not  be  re- 
sponsible for  the  maintenance  of  a  supply  of 
ice  in  said  cars  after  the  twenty-four  hours. 
When  practicable  to  do  so,  additional  lee 
will  be  furnished  at  loading  points  if  desired. 
A  charge  of  $6.00  per  car  for  each  additional 
twenty-four  hours  or  fraction  thereof  will  be 
made  on  account  of  loss  from  melting  of 
ice.*  '*  The  court  did  not  err,  as  against  the 
plaintiff  in  error,  in  limiting  the  application 
of  the  rule  referred  to,  when  he  instructed 


•For  other  caMO  seo  tamo  topic  and  aection  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


CkD 


TH0MA60N  T.  MOOBB 


165 


the  Jury  tbat  tbe  plaintiff  would  be  bound  r  did  not  get  a  penny  out  of  it**    It  will  thus 


by  it  if  he  knew  of  it  or  could  have  known 
of  it  by  the  exercise  of  ordinary  care ;  and 
the  position  of  counsel  for  plaintiff  in  error 
is  unsound  wherein  they  contend  that  the 
jury  should  have  been  instructed  that  this 
role  **was  the  measure  of  defendant's  duty, 
Irrespective  of  the  question  of  whether  Wil- 
liams knew  the  contents  of  the  rule  or  by 
the  exercise  of  ordinary  care  could  have 
known  thereof." 

[5]  S.  The  principle  stated  in  the  fifth 
headnote  requires  no  elaboration. 

[6]  6.  The  court  erred,  under  the  facts  In 
this  case,  in  Instructing  the  jury  as  follows : 
*'If  you  find  for  the  plaintiff,  you  will  find 
the  full  amount  proven  in  the  case,  and  you 
will  look  to  the  evidence  and  see  what  the 
amount  proven  Is,  and  your  verdict  will  be 
for  that  amount  Now  the  court  does  not 
express  any  opinion  as  to  what  you  should 
or  should  not  do,  and  nothing  that  the  court 
has  said  or  may  say  should  be  so  construed 
by  the  jury."  No  doubt  by  the  use  of  the 
expression,  *'the  full  amount  proven  in  the 
cas^'*  the  court  meant  to  instruct  them  to 
find  for  the  plaintiff,  In  case  their  verdict 
was  in  his  favor,  the  full  amount  of  dam- 
ages which  they  should  believe  from  the  evi- 
dence that  the  plaintiff  had  suffered  in  con- 
sequence of  the  negligence  of  the  defendant 
company,  but  the  charge  as  given  is  open  to 
the  construction,  and  in  the  minds  of  nonpro- 
fessional men  would  probably  receive  the 
construction,  that  it  was  a  direction  to  find 
the  highest  amount  which  the  testimony  in 
the  case  would  authorize  them  to  find.  Elven 
the  trained  legal  mind  does  not  always  suf- 
ficiently discriminate  between  the  meanings 
of  the  terms  "testimony,"  "evidence,"  and 
*^roof."  An  assumption  that  the  jurors  in 
this  case  would  make  a  proper  distinction  be- 
tween the  meanings  of  those  terms  would  be 
unwarranted.  The  apprehension  of  a  mis- 
take on  the  part  of  the  jury  and  a  confu- 
sion in  their  minds  as  to  the  meaning  of  the 
word  "proven,"  used  In  this  part  of  the 
Judge's  charge,  is  not  diminished  when  we 
consider  the  amount  awarded  In  the  verdict 
The  testimony  as  to  the  value  of  the  fruit 
given  by  the  plaintiff  himself  is  as  follows: 
"I  telephoned  a  commission  man  at  Nash- 
vUle,  named  Hurtsky,  when  the  peaches  got 
ready  to  ship,  and  asked  if  he  would  like  to 
have  some,  and  he  said  that,  if  I  had  some 
nice  peaches,  he  would  give  me  one  dollar 
delivered  in  Nashville.  I  sold  the  car  If 
they  opened  in  good  condition  for  $1.25  a 
crate  for  peaches.  He  told  me  he  would 
give  me  $1.2[>  a  crate  for  another  car  as  good 
as  the  one  I  had  just  shipped  there;  that 
th«y  were  getting  scarce.  He  agreed  to  pay 
from  75  cents  to  S1.25  a  bushel  for  apples  if 
they  arrived  there  in  good  condition.  I  fig- 
ured the  apples  in  this  claim  at  75  cents  a 
bushel.    The  shipment  was  entirely  lost     I 


be  seen  thai  the  highest  claimed  value  of  the 
entire  shipment  of  fruit  was  $669.  This 
amount  was  sued  for,  "besides  interest  from 
July  28,  1910,"  and  the  plaintiff  footed  up 
his  total  loss  in  the  declaration  as  $669, 
which  total  the  jury  allowed  in  their  verdict. 
The  cliarge  last  referred  to,  besides  the  im- 
perfection we  have  pointed  out,  is  open  to 
the  further  criticism  that  it  had  the  tendency 
to  exclude  from  the  consideration  of  the  ju- 
ry the  question  as  to  whether  or  not  the  de- 
terioration of  the  fruit  and  the  consequent 
damage  to  the  plaintiff  was  the  result  to 
some  extent  of  the  Inherent  condition  of  the 
fruit  at  the  time  It  was  loaded.  The  evidence 
showed  that  the  car  of  fruit,  or  a  part  of  it, 
was  picked  from  the  trees  tlxe  day  before  It 
was  loaded;  and  there  was  evidence  also  to 
show  that,  where  fruit  was  handled  in  this 
way,  picked  one  day,  and  kept  out  of  a  re- 
frigerator car  all  night,  it  will  begin  to  de- 
teriorate at  once.  One  witness,  who  testi- 
fied that  he  liad  been  engaged  in  the  business 
of  raising  peaches  for  over  ten  years  and 
that  he  had  shipped  in  one  year  as  much  as 
165  cars,  testified,  further,  that,  "if  a  peach 
should  be  picked  to-day  and  was  left  in  the 
orchard  over  night  and  loaded  into  the  car 
next  day,  it  would  begin  to  deteriorate  at 
once.  When  a  peach  begins  to  deteriorate, 
nothing  will  stop  It"  Whether  or  not  any 
of  the  deterioration  shown  to  have  occurred 
in  the  fruit  was  due  to  the  fact  that  the 
fruit  was  picked  in  one  day  and  kept  in  a 
shed  over  night  was  a  question  for  the  jury, 
and  they  should  have  been  left,  under  proper 
instructions  from  the  court,  to  consider  this 
question  and  Its  bearing  upon  the  amount  of 
damages  recoverable. 

Judgment  reversed.     All  the  Justices  con- 
cur. 

(189  Ga.  841) 
THOMASON  V.  MOORE. 
(Supreme  Court  of  Georgia.     Jan.  23,  1913.) 

(ByUabus  hy  the  Court,) 
1.  Sales  (§  469*>-Gonditional  SAiJS&-<toN- 

STRTJCTION  OF  CONTRACT. 

The  purchaser  of  a  diamond  ring  executed 
a  written  instrument,  describing  tlie  ring  and 
reciting  its  purchase  "for  tlie  agreed  value  of 
$220.00,  two  liundred  and  twenty  dollars/'  pay- 
able as  follows:  "$20.00  in  cash  and  one  note 
of  $200.00  due  June  17, 1911."  By  tbe  terms  of 
the  instrument  the  purchaser  also  acknowledged 
receipt  of  the  ring,  and  stipulated  that  title  to 
it  should  remain  in  the  seller  "until  above 
amounts  have  been  fully  paid,'*  and,  should  de- 
fault be  made  in  any  of  the  payments,  then  the 
entire  amount  to  fall  due  at  die  option  of  the 
seller^  who  should  also  have  the  privilege  "of 
retakmg  possession,  and  any  and  aU  amounts 
paid  on  same  to  be  applied  as  for  rent  and  use." 
As  a  part  of  the  same  transaction  the  pur- 
chaser also  delivered  to  the  seller  a  promissory 
note  for  $200  principal,  besides  interest  from 
date,  signed  by  other  person^  payable  to  him- 
self, due  June  17,  1911,  and  by  him  indorsed 
in  blank.    This  was  the  note  referred  to  in  the 
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instrnment  by  wbldi  title  was  reserred  in  the 
seller.  JETeld,  nnder  a  proper  oonstmction  of 
the  ioBtniment  title  to  the  ring  was  reserved  in 
the  seller  nntu  payment  of  both  the  $20  and 
the  note  due  Jane  17th.  Mere  delivery  of  the 
note  did  not  constitute  payment  pro  tanto  of 
the  purchaae  price  of  the  ring. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1357 ;  Dec.  Dig.  i  469.*] 

2.   IQyiDBN€E    (S    400*)--PARaL    E^TIDBITCB    AW- 
IVOTINO  WBITINOS— ADlilBSIBILITT. 

On  the  trial  of  a  bail  trover  suit  for  the 
ring,  instituted  by  the  seller  against  the  pur- 
chaser after  maturity  of  the  note  and  detanlt 
in  its  payment,  it  was  not  error  to  exclude  tes- 
timony as  to  conversations  between  the  parties, 
both  before  and  at  the  time  of  execution  of  the 
Instrnment  reserving  title  in  the  seller,  which 
tended  to  contradict  its  terma 

[Bd.  Note.~For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1778-1798;   Dec  Dig.  |  400.*  J 

8.  Sales  (§  479*)— Conditional  Sales— Rem- 
edies ov  Sbllsb— Amount  of  RecovEbt. 
In  such  an  action,  the  plaintiff  having  elect- 
ed to  take  a  money  verdict,  the  damages  recover- 
able could  not  exceed  the  unpaid  balance  of  the 
principal  debt  and  interest  thereon.  Bradley 
V.  Burkett,  82  Ga.  255  (2),  11  S.  E.  492,  and 
citations;  Ross  v.  McDufiie,  91  Ga.  120,  16  S. 
E.  64S;  FusseU  v.  Heard,  119  Ga.  527,  46  S. 
E.  621. 

(a)  If  this  ruling  in  any  manner  conflicts  with 
that  made  in  Moultrie  Repair  Co.  v.  Hill,  120 
Ga.  730  <5),  48  S.  B.  143,  that  ruling  must 
yield  to  those  made  in  the  earlier  decislona 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  1418-1438 ;   Dec.  Dig.  §  479.*] 

4.  Appeal  and  Eebob  (§  1140*)— Affibmancb 
ON  Condition— Remission. 

The  verdict  was  in  favor  of  the  plaintiff 
for  a  stated  amount  as  principal  and  another 
stated  amount  as  "hire."  The  amount  in  the 
verdict  as  principal  was  the  correct  balance  of 
principal  due  under  the  contract  of  purchase, 
while  the  amount  of  "hire"  specified  exceeded 
the  interest  recoverable  on  the  principal.  The 
proper  amount  of  interest  being  ascertainable 
as  a  matter  of  law  and  by  mere  calculation, 
following  the  ruling  made  in  Seaboard  Air  Line 
Ry.  V.  Bishop,  132  Ga.  71,  63  S.  B.  785,  direc- 
tion is  given  that  if,  within  30  days  after  the 
return  of  the  remittitur  to  the  trial  court,  the 
plaintiff  shall  write  off  from  the  verdict  $60.91, 
thus  reducing  the  total  amount  found  in  favor  of 
the  plaintiff  to  $229.09,  which  equals  the  prin- 
cipal sum  found  due,  plus  interest  thereon  at 
7  per  cent,  per  annum  from  January  7,  1911, 
the  date  of  the  purchase,  to  April  24,  1912,  the 
date  of  the  verdict,  the  judgment  will  be  affirm- 
ed; but,  upon  failure  so  to  do,  the  judgment 
will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  ff  4462-4476;  Dec  Dig.  { 
1140.*] 

E«rror  from  Superior  Court,  Fulton  Cbnn- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  V,  B.  Moore,  trustee,  against  F. 
M.  Thomason.  Judgment  for  plaintlfiT,  and 
defendant  brings  error.  Affirmed,  with  di- 
rection. 

Jones  ft  Chambers,  of  Atlanta,  for  plain- 
tiff in  error.  J.  E.  ft  L.  F.  McClelland,  of 
Atlanta,  for  defendant  in  error. 


ATKINSON,  J.    Judgment  afRrmed,  with 
direction.    AH  the  Justices  concur. 


CM  Oa.  294) 
GRAY  ▼.  LYNN. 
(Supreme  Court  of  Georgia.     Jan.  21,  1913.) 

(SyUahu9  hy  ih0  Oauri.) 

Vkndob  and  Pubohasbb  (I  16*)— DiSHiasAii 

AND  Nonsuit  (|  58*)— Offbb  and  Accsft- 

Ar^CE— Dismissal  on  Demukbjcb. 

"The  <^er  of  a  seller  must  be  accepted  by 
the  purchaser  unequivocally,  unconditionally, 
and  without  variance  of  any  sort.  There  must 
be  mutual  assent  of  the  parties,  and  they  must 
assent  to  the  same  thing  in  the  same  sense.*' 
Robinson  v.  WeUer,  81  Ga.  704,  8  S.  E.  447. 

(a)  Where  the  allegations,  in  a  petition 
brought  by  a  real  estate  agent  against  his  prin- 
cipal to  recover  commissious  alleged  to  be  due 
by  the  latter -to  the  former,  on  accouut  of  hav- 
ing sold  certain  real  estate  for  his  principal, 
show  that  there  is  a  variance  between  the  offer 
to  buy  and  the  acceptance  to  sell  the  real  es- 
tate, the  petition  was  properly  dismis.sed  on 
demurrer. 

<b)  In  view  of  the  mllngs  made  in  the  pre- 
ceding headnotes,  it  is  unnecessary  to  determine 
whether  the  alleged  written  contract  between 
the  proposed  purchaser  and  the  owner  of  the 
property  was  final,  or  merely  preliminary  and 
tentative,  in  its  character. 

[Ed.  Note.^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  17.  20;  Dec.  Dig.  | 
16  ;♦  Dismissal  and  Nonsuit,  Cent.  Dig.  SS  i:i4- 
1«9 ;  Dec  Dig.  §  58.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   Geo.  L.  Bell,  Judge. 

Action  by  U  B.  Gray  against  Rachel  Lynn. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

F.  E.  Radensleben,  of  Atlanta,  for  plaintiff 
in  error.  Lowndes  Calhoun,  of  Atlanta,  for 
defendant  in  error. 

HILL,  J.  Gray  brought  suit  against  Mrs. 
Rachel  Lynn  for  damages  for  an  alleged 
breach  of  contract.  The  petitioner  alleged 
that  be  was  a  duly  licensed  real  estate  agent, 
authorized  to  act  as  agent  for  ov\n2ers  to  sell 
property ;  that  as  such  agent  he  sold  for  the 
defendant  a  certain  described  house  and  lot 
in  the  city  of  Atlanta,  for  the  sum  of  $3,- 
500,  to  J.  H.  Wiggins,  who  agreed  to  pur- 
chase the  house  and  lot;  that  the  defendant 
accepted  and  agreed  to  the  sale  to  Wiggins, 
and  also  to  pay  plaintiff  5  per  cent  on  the 
first  $2,000  and  2%  per  cent  on  the  excess 
over  $2,000  of  the  purchase  price,  as  his  com- 
missions for  making  the  sale,  which  amount- 
ed to  the  sum  of  $137.50;  and  that  the  de- 
fendant refused,  upon  demand,  to  make  pay- 
ment 

The  alleged  contract  between  the  parties 
Is  as  follows: 

"L.  B.  Gray,  Real  Estate,  Atlanta,  Fulton 
County,  Ga.,  July  18,  1911.  I  hereby  agree 
to  pay  Mrs.  Rachel  Lynn  thirty-five  hundred 
dollars,  on  the  following  terms,  viz.:  Twenty- 
five  and  <>Vioo  dollars,  cash,  assume  loan  of 
two  thousand  dollars,  and  balance  of  consid- 
eration divided,  with  interest  accrued  at  sev- 
en per  cent,  so  that  each  monthly  note  win 
be  twenty-five  dollars — for  the  following  de- 
scribed  property,   tx>   wit:    ELouse  and    lot 


•For  other 
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known  u  Number  6$1  Woodward  Are.  I 
haTe  this  day  deposited  with  Ix  B.  Gray, 
real  estate  agent,  for  Mrs.  Rachel  Lynn,  the 
snm  of  twenty-fire  dollars,  as  a  part  of  the 
named  purchase  money  to  bind  this  trade,  a 
reasonable  length  of  time  being  allowed  for 
the  examination  of'  titles  by  my  attorney. 
If  said  titles  are  perfect,  I  agree  to  make 
settlement  at  once;  but  if  said  titles  are  not 
perfect,  and  cannot  be  perfected  within  a 
reasonable  length  of  time,  the  said  cash  pay* 
ment  is  to  be  returned  to  J.  B.  Wiggins,  and 
this  trade  canceled.  [Signed]  J.  E.  Wig^ 
ghis. 

*'I  hereby  accept  the  abore  offer  upon  the 
terms  and  conditions  therein  named,  and 
guarantee  the  titles  to  be  good  and  mer^ 
diantable,  and  agree  to  pay  L.  B.  Gray, 
agent,  a  commission  on  the  gross  amount  as 
follows,  viz.:  Five  per  cent  on  the  first  two 
thoosand  dollars,  and  2%  per  cent  on  the 
excess  over  the  first  two  thousand  dollars, 
in  the  event  the  buyer  falls  to  pay  for  the 
property  as  stipulated  above,  then  the  amount 
paid  In  is  f<»rfeited,  and  is  to  be  kept  by  L. 
B.  Gray  as  compensation,  for  services  ren- 
dered by  him  in  the  trade.  [Signed)  Mrs. 
Rachel  Lynn." 

The  defendant  filed  a  general  demurrer  to 
the  petition,  on  the  ground  that  it  set  out 
no  cause  of  action.  The  court  sustained  the 
demurrer,  and  to  this  ruling  the  plaintiff 
excepted. 

1.  We  think  the  petition  fails  to  set  forth 
a  cause  of  action,  and  that  the  court  did  not 
err  in  sustaining  the  demurrer  thereto  and 
dismissing  it.  Wiggins*  contract  with  the 
agent.  Gray,  was  that,  **Xf  said  titles  are 
perfect,  I  agree  to  make  settlement  at  once; 
but  if  said  titles  are  not  perfect,  and  cannot 
be  perfected  within  a  reasonable  length  of 
time,  the  said  cash  payment  is  to  be  return- 
ed to  J.  E.  Wiggins,  and  this  trade  cancel- 
ed." The  defendant,  Lynn,  accepted  the  of- 
fer, and  did  "guarantee  the  titles  to  be  good 
and  merchantable,  ♦  ♦  ♦  In  event  the 
buyer  fails  to  pay  for  the  property  as  stip- 
ulated above,  then  the  amount  paid  In  [$25] 
is  forfeited,  and  is  to  be  kept  by  L.  B.  Gray 
as  compensation  for  services  rendered  by 
him  in  the  trade.''  It  will  thus  be  seen  that 
the  offer  to  buy  was  not  accepted  in  the 
terms  thereof,  and  it  does  not  appear  that 
the  terms  as  changed  by  the  seller  were  ever 
agreed  to  by  the  buyer.  Before  the  alleged 
contract  would  be  binding,  the  offer  must  be 
accepted  "unequivocally  and  without  vari- 
ance of  any  sort"  Robinson  v.  Weller,  81 
Ga.  704,  8  S.  B.  447 ;  Larned  v.  Wentworth, 
114  Ga.  208,  222,  89  S.  E.  855;  Phinizy  v. 
Bush,  129  Ga.  479,  59  S.  £7.  259;  Amett  v. 
Tuller,  134  Ga.  609,  68  S;  E.  330;  Van  Win- 
kle V.  Harris,  137  Ga.  43,  72  S.  E.  424.  Un- 
der the  decision  first  above  dted,  *'there  must 
be  a  mutual  assent  of  the  parties,  and  they 
must  assen£  to  the  same  thing  in  the  same 
sense."     Without    deciding    whether    "good 


and  merchantable*'  titles  are  equivalent  to 
''perfect''  titles,  we  hold  that  mutual  assent 
is  wanting  as  to  the  forfeiture  of  the  $25. 
"If  said  titles  are  not  perfect,  and  cannot  be 
perfected  within  a  reasonable  length  of  time, 
the  said  cash  iMi3rment  is  to  be  returned  to 
J.  E.  Wiggins  and  this  contract  canceled." 
The  terms  of  the  acceptance  are  that,  "In 
event  the  buyer  fails  to  pay  for  the  proper- 
ty as  stipulated  above,  then  the  amount  paid 
in  is  forfeited,  and  is  to  be  kept  by  L.  B. 
Gray  as  compensation  for  services  rendered 
by  him  in  the  trade."  It  appears,  therefore, 
that  there  is  a  variance  between  the  offer 
and  the  acceptance.  The  offer  is  not  ac- 
cepted unconditionally  ajad  unequivocally. 
There  is  an  absence  of  mutual  assent  of  the 
parties  as  to  the  terms  of  the  agreement 
The  case  comes  clearly  within  the  ruling  in 
the  case  first  above  cited,  which  has  been  fol- 
lowed by  this  court  In  other  cases  enumer- 
ated. 

The  petition  was  demurrable  for  another 
reason.  It  fails  to  negative  the  condition, 
made  in  the  acceptance  by  the  proposed  sell- 
er, that  the  $25  paid  by  the  proposed  pur- 
chaser, as  an  earnest  of  good  faith,  was  not 
forfeited  to  the  agent,  with  the  consent  of 
the  proposed  purchaser,  in  full  compensa- 
tion for  commission,  as  provided  by  the  ac- 
ceptance of  the  seller.  So  far  as  the  peti- 
tion shows,  the  agent  may  have  been  thus 
paid  for  his  services.  It  follows  that  the 
court  did  not  err  in  sustaining  the  demurrer 
filed  to  the  petition.  What  has  been  said 
above  would  be  controlling,  if  it  be  assumed 
that  the  contract  between  the  proposed  pur- 
chaser and  the  owner  was  final  in  its  char- 
acter, and  not  merely  preliminary  or  tenta- 
tive. It  is  therefore  unnecessary  to  deter- 
mine to  which  class  of  contracts  this  belongs. 

Judgment  aflirmed.  All  the  Justices  con- 
cur. 


(139  Ga.  297) 
WIGGINS  V.  LYNN. 
(Supreme  Court  of  Georgia.     Jan.  21,  1913.) 

(8yllalu9  by  the  Court,) 
Specific  Pebpobmance  (S  25*)  —  Contracts 

£>NFOBCEABLE  —  VaBIANOE    BETWEEN    OfFEB 

AND  Acceptance. 

The  alleged  contract  the  specific  perform- 
ance of  which  is  sought  in  this  case,  has  been 
held  by  this  court  in  Gray  v.  Lynn,  77  S.  B. 
156,  this  day  decided,  not  to  be  binding  on  Lynn, 
the  defendant  in  the  present  case,  for  the  rea- 
son that  there  was  a  variance  between  the  writ- 
ten offer  by  Wiggins,  the  plaintiff  herein,  to 
purchase  the  realty,  the  subject-matter  of  the 
alleged  contract,  and  the  alleged  written  accept- 
ance of  the  same  by  the  defendant,  Lynn.  It 
follows  that,  as  the  same  variance  appears  from 
the  petition  in  the  present  case,  the  trial  court 
properly  sustained  the  general  demurrer  to  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  56-^8,  60 ;  Dea  Dig.  | 
25.*1 
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Error  from  Superior  Court,  Fulton  Ck>un- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  J.  E.  Wiggins  against  Rachel 
I^nn.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

F.  B.  Radensleben,  of  Atlanta,  for  plain- 
tiff in  error.  Lowndes  Calboun,  of  Atlanta, 
for  defendant  in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Jostlces  concur. 


(139  Ga.  851) 

In  re  DOU6AN  et  aL 
(Supreme  Court  of  Georgia.     Jan.  24,  1918.) 

(Byllahu$  by  the  Court.) 

Tbustb  (I  60*)— OoNSTBUCnoN  AND  Opbba- 
tion—ESdbcutobt  Tbust. 

The  trust  estate  under  consideration  in 
this  case  was  created  by  the  following  language 
in  the  will  of  Elizabeth  H.  Mills:  "I  eive  to 
Mrs.  Elizabeth  A.  Dougan,  wife  of  P.  M.  Dou- 
fan,  of  Savannah,  in  trust  for  herself  and  her 
children,  born  and  to  be  bom,  for  their  sole  and 
separate  use,  share  and  share  alike,  the  sum  of 
forty-five  thousand  (^5,000)  dollars,  child  or 
children  of  a  deceased  child  to  represent  par- 
ent" The  estate  now  consists  of  2(K)  shares  of 
the  capital  stock  of  the  Southwestern  Railroad 
Company.  Mrs.  Elizabeth  A.  Dougan,  the  trus- 
tee named  in  the  will,  individually  and  as  trus- 
tee, and  the  other  legatees  under  the  will, 
children  and  grandchildren  of  the  testatrix,  fil- 
ed a  petition  and  prayed  that  an  order  be  grant- 
ed for  a  division,  and  that  the  trustee  turn  over 
their  shares  to  the  legatees  who  have  attained 
their  majority,  and  hold,  as  trustee,  the  shares 
of  the  minor  petitioners;  the  youngest  being 
15  years  of  age,  who  appears  by  prochein  ami. 
Held,  that  the  court  below  properly  held  the 
tmst  created  under  the  language  of  the  will 
above  quoted  to  be  an  executory  trust,  and 
one  which  would  become  executed  only  ui)on 
the  death  of  Mrs.  Elizabeth  A.  Dougan,  the 
trustee,  inasmuch  as,  until  the  death  of  Mrs. 
Dougan,  under  the  law  of  this  state,  the  possi- 
bility of  issue  is  not  extinct 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  82 ;    Dec.  Dig.  §  60.*) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   W.   Q.   Charlton,   Judge. 

Petition  by  Mrs.  E.  A.  Dougan,  individually 
and  as  trustee,  and  others,  for  division  of 
a  trust  estate.  Petition  denied,  and  peti- 
tioners bring  error.     Affirmed. 

Wilson  &  Rogers,  of  Savannah,  for  plain- 
tiffs in  error. 

BECK,  J.  This  court  is  satisfied  with 
Judge  Charlton's  construction  of  the  provi- 
sions  of  the  will  creating  the  trust  and  the 
law  controlling  the  issue  as  to  whether  or 
not  petitioners  were  entitied  to  the  order 
prayed  for,  and  with  his  final  ruling  that 
the  order  be  denied.  The  opinion  of  the 
trial  judge  is  found  in  the  record,  and  suc- 
cinctly and  clearly  sets  forth  the  substance 
of  the  petition,  and  ably  discusses  the  law 
pertinent  to  the  issues  involved.  His  opin- 
ion in  full  follows,  and  renders  further  dis- 


cussion  of  the  questions  under  considera- 
tion unnecessary: 

*'This  petition  is  brought  by  Mrs.  Eliza- 
beth A.  Dougan,  individually  and  as  trustee, 
P.  M.  Dougan,  Alice  A.  Dougan,  Margaret 
M.  Dougan,  and  Frederick  W.  Dougan,  the 
last  three  being  minors  who  appeared  by 
prochein  ami.  Elizabeth  A.  and  P.  M.  Dou- 
gan are  husband  and  wife,  and  the  others 
are  their  children;  the  youngest  being  15 
years  of  age.  A  child,  Paul,  died  in  1907, 
and  P.  M.  Dougan  and  the  other  petitioners, 
save  Elizabeth  A.,  are  his  heirs.  Under 
the  will  of  Elizabeth  H.  Mills,  who  died, 
the  trust  estate  now  under  consideration 
was  created  by  the  following  language:  'I 
give  to  Mrs.  Elizabeth  A.  Dougan,  wife  of 
P.  M.  Dougan,  of  Savannah,  in  trust  for  her- 
self and  her  children,  bom  and  to  be  bom, 
for  their  sole  and  separate  use,  share  and 
share  alike,  the  sum  of  forty-five  thousand 
($45,000)  dollars,  child  or  children  of  a  de- 
ceased child  to  represent  parent'  The  estate 
now  consists  of  260  shares  of  the  capital 
stock  of  the  Southwestern  Railroad  Com- 
pany; and  the  prayer  is  that  an  order  be 
given  for  a  division,  the  trustee  to  turn  over 
their  shares  to  those  of  age,  holding  as  trus- 
tee the  shares  of  the  minor  petitioners.  Mrs. 
Dougan  is  66  years  of  age,  and  I  am  ad- 
vised by  the  certificate  of  a  reputable  physi- 
cian, professionally  acquainted  with  her  phys- 
ical condition,  that  it  is  physically  impos- 
sible that  she  will  bear  other  children.  If, 
to  a  trust  of  this  character,  an  infiezible 
role  of  law  applies  which  executes  it  only 
in  the  event  of  death,  then  this  trust  is 
executory,  and  the  prayer  of  the  petition 
must  be  denied.  If,  on  the  contrary,  the 
judge  is  not  confronted  with  a  principle  of 
law,  but,  on  the  theory  that  each  case  de- 
pends upon  its  own  facts,  is  to  hear  evi- 
dence as  to  the  child-bearing  capacity  of  wo- 
men, and  determine  the  individual  question 
as  he  best  may  from  the  lights  before  him, 
then  it  would  be  my  duty  to  allow  this  divi- 
sion on  the  theory  of  an  executed  trust.  If  I 
am  reasonably  assured  that  Mrs.  Dougan  will 
have  no  more  children.  I  have  gone  into  the 
question  presented  so  thoroughly  as  I  may 
with  the  authorities  accessible,  realizing  the 
importance  of  determining  if  there  is  a  set- 
tled principle  involved,  and  conscious  of  the 
disturbing  effect  should  any  given  female,  un- 
der like  circumstances,  revert  to  the  capacity 
of  those  immortalized  in  the  Book  of  Gen- 
esis. The  principle,  as  laid  down  in  the 
common  law,  seems  clear.  Thus  Blackstone 
in  his  Commentaries  (book  2,  p.  125)  says: 
'A  possibility  of  issue  is  always  supposed 
to  exist  in  law,  unless  extinguished  by  the 
death  of  the  parties,  even  though  the  donees 
be,  each  of  them,  100  years  old.*  So  in 
Coke  on  Littleton,  p.  28,  appears  the  dictum: 
'The  law  seeth  no  impossibility  of  having 
children.'  This  doctrine  has  found  accept- 
ance in  New  Jersey,  Pennsylvania,  Maryland, 
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Kentncky,  and  Tennessee.  'By  tlie  common 
law,  the  possibility  of  Issue  is  commensurate 
with  life.'  State  v.  Lash,  16  N.  J.  Law,  388 
[32  Am.  Dec.  397].  This  rule  has  stood  the 
test  of  time  and  received  the  sanction  of 
the  age&  ♦  •  ♦  Nature  has  fixed  no  cer- 
tain age  at  which  a  child-bearing  capacity 
shall  begin  and  end.  ♦  ♦  ♦  The  presump- 
tion of  law  is  in  favor  of  issue,  notwithstand- 
ing advanced  age.'  List  v.  Rodney,  83  Pa. 
483.  In  Gamer  v.  Dowling,  11  Helsk.  [Tenn.] 
52,  it  is  said  that  the  contingency  is  de- 
termined only  by  death.  Bigley  v.  Watson 
[98  Tenn.  353]  39  S.  W.  525  [38  L.  R.  A. 
679],  is  to  the  same  effect,  as  is  Bearden  v. 
W3iite  [Tenn.  Ch.  App.]  42  S.  W.  476,  where- 
in it  ia  held  that  the  possibility  of  children 
persists  so  long  as  the  woman  has  life.  In 
Richards  et  uz.  y»  Safe  Deposit,  etc.  [97 
Md.  608]  55  Atl.  384  [63  L.  R.  A.  145],  the 
subject  is  discussed  at  length,  and  [on  page 
ei6  of  97  Md.]  on  page  387  [of  55  AU.  (63 
L.  R.  A.  145)],  the  court  says :  'It  is  wholly 
immaterial  whether  the  inability  to  bear  chil- 
dren arises  from  natural  or  artificial  causes. 
It  is  not  the  cause,  but  the  fact,  that  alone 
controls,  and  the  single  fact  to  which  the  law 
looks  is  death.'  In  this  case  all  evidence  as 
to  incapacity  was  declared  Inadmissible.  To 
the  same  conclusion  are  May  v.  Walter's 
Ez'rs  [Ky.]  97  S.  W.  423,  and  Bailey,  Trus- 
tee, V.  Bailey  [Ky.]  97  S.  W.  810,  in  both 
of  which  cases  the  woman  was  upward  of 
60.  It  would  seem,  from  these  authorities, 
that  the  principle  based  upon  the  common 
law  maintains  the  executory  nature  of  the 
trust  until  death  supervenes;  the  death  of 
the  husband,  if  the  estate  is  limited  to  their 
offspring;  the  death  of  the  wife,  if  limited 
to  her  offspring. 

'^s  there  any  authority  in  Georgia  which 
makes  the  capacity  of  the  woman  dependent, 
not  upon  death,  but  on  the  testimony  offered 
in  each  case?  The  difficulty  I  encounter 
is  that  the  G^rgia  cases  do  not  adopt  or 
repudiate  the  principle  of  the  common  law 
In  80  many  words.  There  are  expressions 
looking  each  way;  but,  inasmuch  as  a  deci- 
sion on  the  abstract  principle  was  not  oper- 
ative in  any  given  case,  the  expressions  are 
obiter.  In  Brady  v.  Walters,  55  Ga.  27,  it 
is  said:  'The  trust  was  not  executed,  at 
least  until  aU  probability  of  the  birth  of 
any  more  children  of  Mary  Jane  by  Mar- 
tin J.  Brady  had  become  extinct  In  rela- 
tion to  that  point  in  the  case,  the  evidence 
in  the  record  is  sUent'  It  would  seem  firom 
this  decision  and  the  headnote  that  the  chil- 
dren referred  to  were  to  be  children  begot- 
ten by  Martin  J.,  which  destroys  the  sug- 
gestion as  to  the  termination  of  the  trust 
because  of  the  want  of  probability  of  the 
birth  of  other  children  to  the  woman,  since 
the  d^ath  of  the  husband,  In  that  event, 
would  execute  the  trust.  EiVldently  the 
trust  in  Boyd  v.  England,  56  Ga.  598,  599, 
was  of  the  same  kind,  and  concerned  the 
children  of  the  present  husband  and  wife. 


The  headnote  clearly  indicates  this,  when  it 
declares  that  the  trust  did  not  become  ex- 
ecuted while  the  coverture  subsisted,  which 
is  also  the  language  of  the  text  The  added 
language,  'It  may  be  that  more  are  yet  to 
be  born,'  is  not  to  be  considered  controUing 
as  the  announcement  of  a  principle  or  policy, 
for,  the  age  and  condition  of  the  wife  not 
being  given,  it  is  not  to  be  gathered  that 
the  justice  had  anything  more  in  contempla- 
tion than  the  precise  condition  there  pre- 
sented, where  the  trust  might  be  executory, 
no  matter  what  the  general  principle  was. 
In  Sanders  v.  Houston  Guano  Co.,  107  Ga. 
49  [32  S.  E.  610],  proof  was  tendered  and 
rejected  that  the  woman  was  52  years  of 
age  and  in  such  a  physical  condition  that 
she  could  not  possibly  bear  another  child. 
The  court  waived  the  point,  and,  so  far 
from  deciding  the  general  doctrine,  did  not 
even  consider  it;  attention  being  called  to 
other  provisions,  which  continued  the  execu- 
tory character  of  the  trust  In  Taylor  v. 
Brown,  112  Ga.  758  [38  S.  E.  66],  coverture 
is  involved,  and  the  general  doctrine  is  not 
considered.  The  court  remarks:  'Oonceding, 
as  matter  of  argument,  that  the  chances 
were  against  the  defendant  in  fl.  fa.  having 
any  more  children,  it  does  not  follow  that 
the  trust  is  not  still  executory.'  The  tes- 
timony offered  as  to  the  question  of  future 
issue  was  uncontradicted,  and  was,  says  the 
court,  *posltlve  and  convincing.'  In  Clarke 
V.  East  Atlanta  Land  Co.,  113  Ga.  21  [88 
S.  E.  323],  the  point  was  really  not  involved. 
That  was  a  proceeding  to  reform  a  deed; 
the  beneficiaries  being  unquestioned,  the 
husband  dead,  and  the  trust  limited  by  the 
coverture.  The  decision  turns  on  the  form 
of  verdict,  which,  in  the  opinion  of  the 
court,  went  further  than  the  deed  warranted. 
I  cannot  deduce  from  these  Georgia  cases 
any  authoritative  announcement  which  will 
Justify  me  in  setting  aside  the  precedents  of 
hundreds  of  years. 

"The  question  is  full  of  dangerous  pos- 
sibilities. Whatever  hardship  may  be  work- 
ed in  special  instances,  it  would  work  great 
mischief  if  no  settled  rule  existed  to  guide 
and  determine  the  decision  of  Judges  on 
such  a  subject,  leaving  each  case  to  the  vary- 
ing impressions  to  be  produced  by  testimony. 
It  is  further  urged  that,  granting  children 
may  be  bom  to  Mrs.  Dougan  hereafter,  they 
would  have  no  interest  in  the  property;  the 
words  'to  be  bom'  meaning  such  children 
as  may  have  been  bom  between  the  making 
of  the  will  and  the  death  of  the  testatrix, 
and  to  this  conclusion  is  cited  Heisse  v. 
Markland,  2  Rawle  [Pa.]  274,  21  Am.  Dec. 
445.  The  authority  cited  is  in  line  with  the 
contention,  but  it  is  not  conclusive,  by  any 
means.  The  court  seems  to  have  regarded 
the  period  of  distribution  fixed  by  the  ma- 
jority of  the  cestui  que  trustent  Why  this 
reasoning  should  not  also  apply  to  children 
subsequently  bom  is  not  altogether  clear. 
Be  this  as  it  may,  it  is  not  the  Georgia 
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rule.  In  Toole  t.  Perry,  80  Ga.  681  [7  8. 
fi.  118],  the  trust  was  to  daughters  and  their 
children,  'free  from  the  conti'ol,  debts,  and 
liabilities  of  their  present  or.  any  future 
Husband.'  The  court  says:  *We  think,  from 
the  language,  of  the  will,  that  it  was  the 
intention  of  the  testator  that  all  of  the 
children  of  his  daughter  M.,  bom  and  to 
be  born,  should  be  entitled  to  participate  in 
the  property.  He  uses  the  words  "free  from 
the  control,  debts,  and  liabilities  of  their 
present  or  any  future  husband*';  and  in  re- 
ferring to  the  husband,  as  he  does  here, 
it  is  to  be  inferred  that  he  had  in  view  the 
probability,  naturally  flowing  from  the  rela- 
tion of  husband  and  wife,  that  other  children 
would  be  bom  to  his  daughters  than  those 
who  might  be  in  life  at  the  death  of  the 
testatrix.  And  the  reasonable  inference  is 
that,  in  referring  to  his  daughters'  children, 
he  meant  not  only  those  who  were  alive  at 
the  time  of  his  death,  bat  such  as  might  be 
bom  thereafter,  and  who  would  be  equally 
near  to  him,  and  equally  entitled  to  be  ob- 
jects of  his  bounty.'  It  will  be  observed 
that  in  the  case  at  bar  there  is  no  fixed  time 
of  distribution  as  in  the  Heisse  Case,  and 
that  what  was  inferred  in  the  Toole  Case 
is  expressed  in  so  many  words,  'bom  and 
to  be  bom.'  In  Baird  v.  Brookin,  86  Ga. 
709  [12  S.  E.  d81,  12  L.  R.  A.  157],  the 
trust  was  to  B.  and  her  children  (none  being 
in  life  at  the  time  of  the  making  of  the 
deed).  The  court  held  this  language  did 
not  include  children  bom  subsequent  to  the 
execution.  In  differentiating  the  case  frcMn 
those  in  55  Ga.  25,  and  56  Ga.  598,  the  court, 
observing  that  in  those  cases  were  contained 
the  words,  'children  born  and  to  be  bom,' 
says:  Of  course  in  these  cases  the  intention 
was  clear,  because  it  was  plainly  expressed.' 
It  would  therefore  seem  that  the  Georgia  law 
gives,  under  such  language,  an  interest  to 
unborn  children;  and  certainly  the  testatrix 
may  be  considered  as  having  aa  much  in- 
terest in  unborn  graudnieces  as  in  unborn 
greatnieces ;  the  succession  of  the  latter  be- 
ing provided  for  by  the  wilL 

"It  so  happens  that  this  is  the  second 
application  presented  to  me  within  a  week, 
Involving  the  main  contentions  here,  so  that 
the  situation  is  not  isolated.  The  prayer 
of  the  petition  is  denied." 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

<1S3  Ga.  299) 

MORRISON  et  al.  ▼.  CURETON. 
(Sapreme  C6art  of  Georgia.     Jan.  21,  1918.) 

(Bylldbu%  hy  the  Court.) 

1.  Trial  (§}  192,  255*)— Instructions— Pbov- 
INCK  OF  Court  —  Admission  of  Parties  — 
Nbcessitt  for  Request. 

There  was  no  error  in  charging  the  Jury  in 

accordance  with  admissions  of  the  parties,  made 

in  open  court  on  the  trial  of  the  case, 
(a)  The  omission  to  charge  that  in  arriving  at 

a  verdict  the  jary  could  consider  certain  enu- 


merated facts  and  drcumstanoes  famishes  no 
ground  for  reversal.  If  such  a  charge  would 
have  been  proper,  an  appropriate  request  ther» 
for  should  have  been  duly  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  432-134,  627-641;  Dec  Dig.  §|  1U2, 
255.*] 

2.  Sufficiency  of  Evidence  —  New  Trxai. 
Refused. 

The  evidence  was  sufScient  to  support  the 
verdict,  and  there  was  no  abuse  of  discretion 
in  refusing  tt  new  trial. 

Error  from  Superior  Court,  Dade  County; 
A,  W.  Fite,  Judge. 

Action  between  W.  G.  Morrison  and  others 
and  W.  B.  Cureton.  From  the  Judgment* 
Morrison  and  others  bring  error.    Affirmed. 

Maddox,  McCamy  &  Shumate,  of  Dalton* 
for  phiintifF s  In  error.  Foust,  Payne  &  Ta* 
tnm,  of  Chattanooga,  TeniL,  for  defendant 
In  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(138  Qa.  340) 
HARRELL  T.  AVBRA,  Sheriff. 
(Supreme  Court  of  Georgia.     Jan.  23.  1913.)i 

(SyXlahui  hy  the  Court.) 

1.  Habeas  Corpus  (|S  29,  30*)— Natubb  ov 
Remedy— Rjbview  of  Pboceedinos. 

The  writ  of  habeas  corpus  cannot  be  sub- 
stituted for  a  motion  for  a  new  trial,  writ  of 
error,  or  other  similar  remedial  procedure,  or 
be  used  as  a  remedy  for  the  review  of  alleged  er- 
rors in  the  trial  court  Only  in  cases  where  the 
Judgment  of  conviction  is  void  can  it  be  at- 
tacked by  habeas  corpus.  If  the  defendant  has 
had  his  day  in  court,  the  judgment  of  convic- 
tion is  not  void  for  the  reason  that  the  evidence 
may  show  the  defendant  guilty  of  some  crime 
other  than  that  for  which  he  was  convicted  and 
sentenced.  Davis  v.  Smith,  7  Ga.  App.  192,  kM 
S.  Bl  401.  And  see  Testes  v.  Robcrson.  4  Ga. 
App.  573  (3),  62  S.  EX  104;  McFarland  v. 
Donaldson,  115  Ga.  567,  41  S.  E.  1000;  Yancy 
V.  Harris,  9  Ga.  535. 

[Eid.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §1  24,  25;  Dec.  Dig.  §§  29,  30.*] 

2.  Habeas  Cob  pus  (§  29*)'-GB0UNDa  or  Re- 
lief—Irbegularities. 

The  defendant  was  indicted  for  a  "felony," 
and  the  evidence  tended  to  show  incestuous 
adultery  and  fornication  with  his  own  daughter. 
On  the  trial  of  the  case  it  was  agreed  between 
the  state  and  counsel  for  the  defendant,  after 
a  plea  of  not  guilty  was  signed  by  the  defend- 
ant, that  the  defendant  was  the  father  of  the 
female  alleged  to  have  been  injured,  that  the 
defendant  was  a  married  man,  and  that  the  girl 
was  not  married  and  was  seven  years  old. 
There  was  evidence  tending  to  show  sexual  in- 
tercourse between  the  father  and  the  child.  On 
conviction  by  the  Jury,  the  oourt  sentenced  the 
defendant  to  three  years  in  the  penitentiary. 
While  in  the  custody  of  the  sheriif,  confined  in 
jail  awaiting  transportation  to  the  penitentiary, 
the  defendant  filed  his  application  for  a  writ 
of  habeas  corpus  against  the  sheriff,  on  the 
ground  that  the  conviction  under  the  evidence 
was  void.  It  is  insisted  that  the  child  was 
only  seven  years  old,  and  could  not  consent  to 
the  act  of  adultery  and  fornication,  and  that; 
if  guilty  of  any  offense,  the  defendant  is  guilty 
of  rape,  and  not  incestuous  adultery,  and  the 
proceedings  were  therefore  void.    Held,  that  the 
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trial  judge  did  not  err  In  denying  the  writ  of 
habeas  corpus  and  refusing  to  discharge  the 
defendant  from  the  custody  of  the  sheriff. 

[Ed,  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  EHg.  §  24;    Dec.  Dig.  §  29.*  ] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomaa,  Judge. 

Application  by  Marcus  Harrell  for  writ  of 
liabeas  corpus  to  I.  C.  Avera,  Sheriff.  Writ 
denied,  and  petitioner  brings  error.  Af- 
firmed. 

Hendricks  St  Christian,  of  Nashville,  for 
plaintiff  In  error.  J.  A.  Willies,  Sol.  Oen., 
of  Moultrie,  for  defendant  In  error. 

HILL^  J.  Judgmoit  affirmed.  All  the 
Justices  concur. 


(U9  Oa.  8tt) 

WBIGHT  ▼.  WESTERN  &  A  EL  CO. 
(Supreme  Court  of  Georgia.     Jan.  23,   1918.) 

(8yUahu9  by  the  Court.) 

1.  NeGLIOSNCB  (I  141*)--ACTI0NS— Insteuo- 
TIONS. 

It  is  error  to  instruct  the  jury  that  a  plain- 
tiff, who  is  not  a  servant  of  the  defendant,  can- 
not recover  for  an  injury  occasioned  by  the  neg- 
ligence of  the  defendant,  unless  he  is  free  from 
fault;  and  this  error  is  not  cured  by  the  addi- 
tion of  the  words,  "or  could  not,  by  the  exer- 
cise of  ordinary  care  and  diligence,  have  avoided 
the  injury  to  himself." 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |f  382-399 ;   Dec.  Dig.  |  141.*] 

2.  TBIAL     (§     193*)— INSTEUCTIONS— Provincb 

OF  Court— Expression  of  Opinion. 

An  instruction  that  if  the  plaintiff  knew, 
or  ought  to  have  known,  that  toe  engine  was 
approaching  and  was  dangerously  near,  and  un- 
dertook to  cross  the  track,  he  cannot  recover,  is 
an  expression  of  opinion  that  it  is  negligence 
for  a  person  to  cross  a  track  in  front  of  an 
approaching  engine  which  he  knows,  or  ought 
to  know,   is  dangerously  near. 

[Ed.  Note. — ^Por  other  cases,  see  Trial*  Cent 
Dig.  §§  436-438;    Dec.  Dig.  |  193.*} 

8.  Trial  (§  258*)— Instrucjtions  —  Suffi- 
ciENCT  OF  Request— Injuries  at  Railroad 
Crossing. 

An  informal  request  to  charge  on  the  sub- 
ject of  the  duty  of  a  person  about  to  cross  a 
railroad  track  to  stop,  look,  and  listen,  without 
stating  any  legal  proposition,  was  properly 
ignored. 

[Ed  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  646,  647;    Dec.  Dig.  (  258.*] 

4.  Trial   (S   236*)— Instructions— Crbdibil- 

mr  OF  witnesses. 

An  instruction  that  "you  mav  believe  that 
witness  or  those  witnesses  who  have  the  best 
means  of  knowing  the  facts  about  which  they 
testify,  and  the  least  inducement  to  swear  false- 
ly," is  not  a  correct  statement  of  the  law,  with- 
oQt  a  qualification  that  the  witnesses  in  all 
other  respects  are  found  to  be  equally  credible. 

(E<d.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  H  531-533 ;   Dec  Dig.  fi  236.*] 

6.  DviDENCB  (I  317*)— Hearsay— Oral  State- 
ment. 

One  of  the  issues  in  the  case  was  the  au- 
thority of  the  baggagemaster  to  invite  the  plain- 
tiff, who  was  a  hackman,  into  the  baggageroom. 
Testimony  by  a  witness  that  he  heard  the  agent 
in    control    of    the    baggageroom   instruct    the 


baggagemaster    to    keep    hackmen    out    of   the 
baggageroom  is  not  objectionable  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  1174-1192;  Dec  Dig.  |  317.*] 

6.  Trial  (J  235*)— Instructions— Weight,  of 
Evidence. 

"A  charge  to  the  effect  that  the  testimony 
of  a  witness  testifying  positively  is  entitled  to 
more  weight  than  that  of  one  who  testifies 
negatively  is  open  to  serious  criticism,  unless  it 
embra<:es  an  instruction  that  the  jury,  in  weigh- 
ing the  testimony  of  such  witnesses,  should  con- 
sider and  pass  upon  the  question  of  their  cred- 
ibility." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  539-Ml,  543-548,  551;  Dec.  Dig.  i 
23if.*] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  M.  A.  Wright  against  the  West- 
em  &  Atlantic  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

M.  Ol  Tarver,  of  Dalton,  for  plaintiff  in 
error.  Tye,  Peeples  &  Jordan,  of  Atlanta, 
and  iMaddox,  McCamy  &  Shumate,  of  Dalton, 
for  defendant  in  error. 


EVANS,  P.  J.  The  plaintiflT  was  injured  by 
the  running  of  the  cars  of  the  Western  & 
Atlantic  Railroad  Company,  and  sued  for 
danoages.  He  lost  his  case,  and  the  court 
refused  him  a  new  trial.  He  was  a  hackman, 
and,  on  the  invitation  of  the  baggagemaster, 
entered  the  baggageroom  to  warm  until  the 
arrival  of  the  Western  &  Atlantic  and  South- 
em  traiD&  He  heard  what  he  thought  was 
the  signal  of  the  Southern  train,  and  hast- 
ened to  reach  his  hack  before  its  arrival. 
In  order  to  reach  his  back  it  was  necessary 
to  pass  over  the -tracks  of  the  Western  & 
Atlantic  Railroad  Company,  and  as  he  was 
nearly  across  the  track  he  was  struck  by  the 
engine  of  that  company,  and  received  certain 
injuries.  The  injury  occurred  within  the 
municipality  of  Dalton;  and  he  submitted 
evidence  that  the  train  was  running  much 
faster  than  permitted  by  the  city  ordinance. 
The  tracks  of  the  Southern  and  Western  & 
Atlantic  Railroad  Companies  are  parallel 
with  each  other  for  some  distance  before 
reaching  the  depot,  and  pass  on  either  side 
of  it;  the  Southern  taking  the  eastern  side, 
and  the  Western  &  Atlantic  the  western  side, 
of  the  depot.  The  plaintiiTs  hack  was  placed 
at  the  foot  of  Crawford  street,  on  the  west- 
em  side  of  the  depot  T&e  track  of  the  West 
em  &  Atlantic  Railroad  Is  between  the  place 
where  the  hack  is  stationed  and  the  depot 
building.  The  south-bound  trains  of  both 
roads  were  late,  and  the  Southern  was 
marked  on  the  bulletin  board  as  due  to  ar- 
rive first  The  plaintiff  heard  the  Southern 
give  the  usual  signal  of  approach,  and  was 
hurrying  to  get  to  his  ha<^  before  its  arrival. 
He  did  not  see  or  hear  the  other  train,  and 
was  struck  by  it  as  he  was  passing  over  the 
track.  The  evidence  was  conflicting  as  to 
whether  the  plaintifl^  was  negligent  in  fail- 
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iDg  to  observe  the  Incoming  train  which  In- 
jured him,  and  as  to  the  rate  of  speed  the 
train  was  running  at  the  time  he  was  struck, 
and  as  to  whether  the  engine's  bell  was 
tolled,  as  required  by  the  city  ordinance. 

[1 , 2]  1,  2.  Complaint  Is  made  of  this  in- 
struction: "And  I  charge  you  further,  gentle- 
men, that  if  the  defendant  company  was  run- 
ning Its  trains  in  violation  of  an  ordinance 
of  the  city  of  Dalton,  this  negligence  would 
not  authorize  the  plaintiff  to  recover,  unless 
he  was  free  from  fault,  br  could  not,  by  the 
exercise  of  ordinary  care  and  diligence,  have 
avoided  the  injury  to  himself.  If  the  plain- 
tiff knew  that  the  engine  was  approaching 
and  was  dangerously  near,  or  ought  to  have 
known  it,  or  could  have  known  it  by  the  ex- 
ercise of  ordinary  care  and  diligence,  and 
undertook  to  cross  the  track,  knowing  that 
the  engine  was  approaching  and  dangerously 
near,  then  he  cannot  recover ;  but  if  he  did 
not  know  It,  and  was  without  fault,  or  could 
not  have  known  it  by  the  exercise  of  ordi- 
nary care  and  diligence,  and  the  defendant 
company  was  at  fault,  then  he  can  recover." 
The  proposition  stated  In  the  first  sentence 
is  put  too  strongly  against  the  plaintiff.  He 
was  not  an  employ^  of  the  defendant  A 
person  other  than  an  employ 6,  injured  by  the 
negligent  running  of  the  cars  of  a  railroad 
company,  Is  not  obliged  to  show  himself  free 
from  fault  to  authorize  a  recovery  of  dam- 
ages for  the  injury.  The  jury  were  told  that 
the  plaintiff  could  not  recover  on  account  of 
the  defendant's  negligence,  unless  he  was  free 
from  fault,  or  unless  he  could  have  avoided 
the  injury  to  himself  by  the  exercise  of  ordi- 
nary care  and  diligence.  This  instruction 
was  at  least  open  to  the  criticism  that  it  was 
confusing  and  misleading  on  one  of  the  vital 
points  of  the  case.  Again,  an  instruction 
that  if  the  plaintiff  knew,  or  ought  to  have 
known,  that  the  engine  was  approaching  and 
was  dangerously  near,  and  undertook  to  cross 
the  track,  he  cannot  recover,  is  an  expression 
of  opinion  that  it  is  negligence  for  a  person 
to  cross  a  track  in  front  of  an  approaching 
engine  which  is  dangerously  near.  It  should 
have  been  left  for  the  jury  to  say  whether 
such  constituted  negligence,  either  barring 
a  recovery  of  damages,  or  reducing  the 
amount  recoverable.  R.  &  D.  IL  Co.  v.  How- 
ard, 79  Ga.  44,  3  S.  E.  426 ;  W.  &  A.  R.  Co. 
v.  Ferguson,  113  Ga.  708,  39  &  iE.  306,  54 
Ll  R.  A.  802. 

[3]  3.  The  plaintiff's  counsel  requested  the 
court  to  charge  whether  or  not  the  plaintiff 
was  bound  to  stop,  look,  and  listen  before 
crossing  the  track.  The  request  was  proper- 
ly ignored,  firstly,  because  no  specific  legal 
proposition  was  requested;  and,  secondly,  be- 
cause what  an  ordinarily  prudent  man  would 
do  under  the  circumstances  Is  a  question 
for  the  jury.  A.  &  W.  P.  R.  Co.  v.  Lovelace, 
121  Ga.  487,  49  S.  E.  607. 

[4]  4.  The  instruction  that  "you  may  be- 


lieve that  witness  or  those  witnesses  whe 
have  the  best  means  of  knowing  'the  facts 
about  which  they  testify,  and  the  least  in- 
ducement to  swear  falsely,"  is  not  an  accurate 
statement  of  the  law,  without  a  qualification 
that  the  witnesses  in  all  other  respects  are 
found  to  be  equally  credible.  L.  &  N.  R.  Go. 
V.  Rogers,  136  Ga.  674,  71  S.  B.  1102 ;  Nash- 
ville, etc.,  Ry.  V.  Paris,  138  Ga.  864,  76  S.  E. 
367;  Nashville,  etc.,  Ry.  v.  Hubble,  76  S.  B. 
1009. 

[6]  5.  It  was  competent  to  prove  that  the 
baggagemaster  bad  no  authority  to  allow  the 
plaintiff  to  enter  the  baggageroom.  This 
was  done  by  testimony  of  the  agent,  who  was 
in  control  of  the  depot  The  testimony  of 
another  that  he  heard  the  agent  instruct  the 
baggagemaster  to  keep  hackmen  out  of  the 
baggageroom  is  not  objectionable  on  the 
ground  of  hearsay. 

[6]  6.  The  charge  on  the  subject  of  posi- 
tive and  negative  testimony  Is  open  to  the 
criticism  Indicated  in  the  sixth  headnote. 
Southern  Railway  Co.  v.  O'Bryan,  115  Ga. 
659,  42  S.  E.  42. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(139  Qa.  825) 
JORDY  ▼.  DUNLBVIB. 
(Supreme  Court  of  Georgia.     Jan.  23,  1913.) 

(Syllahus  hy  the  Court.) 

1.  Reformation  op  Instbtjments  (|  I*)  — 
Gbounds— Mutuality  of  Agkeement. 
Courts  will  reform  a  writing  so  as  to  speak 
the  real  agreement  of  the  parties  in  a  proper 
case,  but  will  not  reform  a  writing  into  a  con- 
tract to  which  the  parties  did  not  mutually 
assent.  In  such  case  the  remedy  to  avoid  the 
effect  of  the  writing,  if  procured  by  fraud,  is  re- 
scission, and  not  reformation. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  i  1 ;  Dec.  Dig.  §  1.*] 

2.   COMPBOUISE  AND  SETTLEMENT  (§§  17,  18*)— 

Rescission  or  Settlement  ~- Kestosation 

OF  Consideration—Laches. 

A  real  estate  broker  had  a  claim  against 
the  owner  of  certain  standing  timber  for  com- 
missions in  effecting  a  sale  of  it  In  an  action 
to  recover  the  commissions,  he  alleged  that  the 
owner  of  the  timber  falsely  represented  to  him 
that  he  had  not  consummated  a  sale  of  the  tim- 
ber to  a  buyer  found  by  the  brolter,  and  induced 
him  to  accept  a  certain  sum  of  money  in  full 
and  complete  settlement  of  all  demands  for  ex- 
penses, commissions,  or  otherwise  in  connection 
with  tne  sale  of  the  timber,  and  to  give  his  re- 
ceipt therefor;  but  that  the  sale  had  in  fact 
been  consummated,  and  this  settlement  was  pro- 
cured by  fraud,  upon  discovery  of  the  fraud, 
he  notified  the  owner  of  the  timber  of  his  dis* 
affirmance  of  the  settlement,  but  made  no  offer 
to  return  its  consideration,  and  brought  suit  in 
the  city  oonrt  of  Savannah  to  recover  his  com- 
missions. On  the  trial  of  the  case  he  tendered 
for  the  first  time  the  sum  received  in  settlement, 
which  was  refused.  Thereupon  he  dismissed 
his  action,  and  made  a  new  tender,  which  was 
refused.  He  then  brought  the  present  action  in 
the  superior  court  The  time  elapsing  between 
the  discovery  of  the  fraud  and  the  tender  <^ 
the  sum  received  in  settlement  was  16  months. 
Held  (a)  that  the  action  to  recover  the  com- 
missions cannot  be  maintained  without  a  re- 
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scission  of  the  contract  of  settlement ;  (b)  that 
under  the  Civil  Code  1910,  §  4305.  it  is  es- 
sential to  the  right  of  rescission  that  the  party 
defrauded  promptly  restore  or  offer  to  restore  to 
the  other  party  whatever  of  value  he  has  re- 
ceived by  virtue  of  the  contract;  (c)  that  the 
facts  do  not  show  any  sufficient  excuse  for  the 
delay  of  16  months  after  the  discovery  of  the 
fraud  in  making  an  offer  to  restore  to  the  other 
party  the  consideration  of  the  contract  of  which 
rescission  is  sought,  and  the  plaintiff's  laches 
bar  him  of  bis  action. 

(Eid.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {(  66-74,  75-82; 
Dec.  Dig.  S§  17,  18.*] 

f Additional  Syllabus  hy  Editorial  Staff,) 

3.  Contracts  (§  266*)— Rmoission— "Pbompt- 
lt"  to  Return  Consideration. 

The  word  **promptly,"  as  used  in  Civ.  Code 
1910,  §  4305,  providing  tnat,  in  order  to  rescind 
a  contract  for  fraud,  one  must  "promptly"  re- 
store what  he  has  received,  means  that  he  must 
not  delay  without  cause,  and  must  proceed  with 
the  offer  of  restoration  with  that  promptitude 
which  the  nature  of  the  case  and  the  environ- 
ments or  circumstances  require  as  manifesting 
an  intention  to  treat  what  he  has  received  as 
the  property  of  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CenL  Dig.  |  1186 ;   Dec  Dig.  i  266.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  p.  5684.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   W.  G.  Charlton,  Judge. 

Action  by  J.  N.  Jordy  against  E.  V.  Dun- 
levie.  Judgment  for  defendant,  and  plaintiil 
brings  error.    Affirmed. 

The  petition  which  was  dismissed  on  de- 
murrer alleged  substantially  as  follows:  E. 
v.  Dunlevle  (the  defendant),  of  Buffalo,  N. 
Y.,  was  the  owner  of  certain  timber  In  Liber- 
ty county,  Ga.  On  June  4,  1908,  he  created 
petitioner,  J.  N.  Jordy  (a  real  estate  broker). 
Ills  agent  to  sell  the  same.  Defendant  fur- 
nished petitioner  a  prospectus,  including  blue 
prints  of  the  timber  land,  and  requested  to 
be  kept  posted  on  what  he  was  doing  in  re- 
lation to  the  sale  of  the  timber.  Petitioner 
informed  defendant  that  he  was  negotiating 
with  the  Byers-Allen  Lumber  Company  for 
the  sale  of  the  timber;  that  he  believed  the 
lumber  company  to  be  a  probable  purchaser 
on  the  terms  proposed;  and  that,  inasmuch 
as  this  prospective  purchaser  was  located  in 
the  city  of  the  defendant's  residence,  in  the 
interest  of  saving  time  the  defendant  might 
take  op  the  matter  directly  with  the  lumber 
company,  on  condition  that  he  would  protect 
petitioner  for  his  brokerage.  Other  corre- 
spondence ensued  between  petitioner  and  de- 
fendant pertaining  to  the  sale  of  the  timber 
to  the  lumber  company.  On  March  0,  1909, 
defendant  informed  petitioner  that  he  had 
sold  the  timber,  whereupon  petitioner  re- 
quested the  name  of  the  purchaser,  stating 
that  he  had  spent  much  time  and  money,  had 
offered  the  property  extensively,  and  had 
promptly  furnished  defendant  with  the  names 
of  those  to  whom  he  had  offered  the  prop- 
erty. Defendant  concealed  from  petitioner 
the  name  of  the  purchaser,  and  on  April  19, 


1909,  willfully  and  falsely  asserted  to  peti- 
tioner that  he  had  heard  nothing  from  the 
Byers-Allen  Lumber  Company;  that  he  had 
not  sold  the  timber  to  that  company,  nor 
to  any  other  person  whose  name  had  been 
submitted  by  petitioner.  As  an  excuse  for 
withholding  the  name  of  the  purchaser  de- 
fendant said  he  had  been  compelled  to  sub- 
mit to  a  hold-up  by  one  of  the  parties  pur- 
chasing, and  it  would  not  do  to  give  the 
name.  Relying  on  the  positive  assurance 
that  the  defendant  had  not  sold  to  any  of 
the  persons  whose  names  were  furnished 
by  petitioner,  he  gave  the  following  receipt 
to  defendant:  "Received  of  E.  V.  Dunlevle 
of  Buffalo,  N.  T.,  the  sum  of  five  hundred 
dollars  in  complete,  full,  and  final  settlement 
of  all  claims  and  demands  against  him  of 
every  kind  and  description,  for  expenses, 
commissions,  and  otherwise,  for  and  in  con- 
nection with  his  timber  property  of  about 
18,000  acres  in  Liberty  county,  Georgia, 
which  property  I  have  been  endeavoring  to 
sell  to  Messrs.  Neely,  Glllman,  and  others, 
and  any  other  matters."  This  receipt  was 
written  by  defendant,  who  made  a  false  pre- 
text, fully  described  in  the  petition,  to  have 
it  signed  that  day,  and  for  petitioner  to 
leave  by  next  train  on  a  fictitious  business 
mission  to  another  state.  Three  days  after- 
wards lie  wrote  to  defendant  to  add  these 
words  to  the  receipt:  'This  settlement  is 
accepted  upon  the  condition  and  assumption 
that  the  lands  have  not  been  sold  to  any 
parties  to  whom  the  same  were  presented 
either  directly  or  indirectly  by  me."  Re- 
ceiving no  reply  to  this  letter,  on  May  5, 
1909,  he  wrote  to  defendant  that  the  receipt 
was  given  on  the  distinct  understanding  that 
the  buyers  of  the  property  did  not  receive 
their  information  from  petitioner.  On  May 
5,  1909,  defendant  wrote  to  petitioner,  and 
in  his  letter  declared  that  ''the  parties  to 
whom  I  have  contracted  the  Georgia  prop- 
erty are  not  parties  who  were  presented  to 
me  by  you  as  customers  of  yours,  I  assure 
you  positively  of  this  fact,  nor  were  they  in- 
troduced to  me  by  any  party  with  whom 
you  were  in  correspondence;  so  you  would 
not  be  entitled  to  any  commission  from  him." 
The  statement  contained  in  this  letter  lulled 
the  suspicion  of  petitioner,  and  it  was  not 
until  August,  1909,  that  he  learned  that  the 
defendant  on  February  27,  1909,  had  sold 
the  timber  to  the  Byers-Allen  Lumber  Com- 
pany, which  became  the  purchasers  of  the 
timber  as  the  result  of  petitioner's  exer- 
tions ;  petitioner  having  found  in  the  lumber 
company  a  purchaser  ready,  willing,  and 
able  to  enter  into  a  valid  contract  fixed  by 
the  defendant  for  the  purchase  of  the  prop* 
erty,  which  company,  being  then  and  there 
ready,  able,  and  willing  to  buy,  did  then 
and  there  actually  buy  on  the  terms  stipu- 
lated by  the  defendant  for  the  timber.  Peti- 
tioner brought  defendant  and  the  lumber 
company  together,  and  the  sale  was  made 
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through  the  agency  of  petitioner.  The  sale 
to  the  lumber  company  was  consummated  by 
written  conveyance  on  February  27,  1909, 
upon  the  same  terms  as  were  proposed  by 
the  company  to  petitioner  on  November  27, 
1908.  Petitioner's  commissions  according  to 
his  contract  amount  to  $26,500,  for  which  he 
sues.  The  receipt  of  April  17,  1909,  was  not 
an  accord  and  satisfaction,  for  the  reason 
that  he  did  not-  know  at  the  time  it  was 
executed  that  the  sale  of  the  timber  had 
been  made  by  defendant  to  the  lumber  com- 
pany. It  was  given  in  payment  of  peti- 
tioner's services  in  negotiating  a  sale  of  the 
timber  to  Neely  and  Gillman;  and,  a  con- 
troversy having  arisen  as  to  the  refusal  of 
the  defendant  to  sell  to  these  persons,  the 
money  was  accepted  solely  In  settlement  of 
this  controversy.  The  words,  "and  others, 
and  any  other  matters,"  were  either  not 
there  at  the  time  the  receipt  was  signed 
and  have  since  been  added,  or,  if  they  were 
there,  they  were  not  observed  by  petitioner. 
The  receipt  was  obtained  by  fraud  as  above 
set  forth.  Upon  the  discovery  of  the  fraud 
practiced  upon  him,  petitioner  wrote  to  de- 
f^idant  two  letters  asking  about  the  sale 
to  the  lumber  company.  Petitioner  was  re- 
ferred by  defendant  to  his  lawyers,  to  whom 
he  addressed  letters  on  August  26,  1909,  and 
September  1,  1909.  Falling  to  get  a  reply, 
he  brought  suit  on  October  29,  1909,  In  the 
city  court  of  Savannah  to  recover  his  commis- 
sions. At  the  trial  term  on  December  19, 
1910,  he  tendered  to  the  defendant  $500  and 
interest  from  April  19, 1909.  The  tender  was 
refused.  Thereupon  petitioner  dismissed  his 
action  in  the  city  court,  and  renewed  his 
offer  of  tender  on  the  same  day,  which  was 
again  refused.  Whereupon  he  paid  up  the 
costs,  and  renewed  his  action  in  the  superior 
oourt  The  prayer  of  the  petition  was  to 
reform  the  receipt  given  by  him  by  striking 
therefrom  the  words  "and  others,  and  any 
other  matters;"  that  the  receipt  be  declared 
fraudulent  and  void,  and  for  judgment  and 
process. 

Wilson  &  Rogers  and  P.  W.  Meldrim,  all 
of  Savannah,  for  plaintiff  in  error.  Adams  & 
Adams  and  GlgniUiat  &  Heldt,  all  of  Savan- 
nah, for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  gravamen  of  the  com- 
plaint is  that  the  defendant  fraudulently  r^>- 
resented  that  he  had  not  sold  the  timber  to 
any  of  the  plaintiff's  customers,  and  because 
of  such  fraudulent  representation  he  settled 
his  claim  for  commissions  for  the  sale  of  the 
timber  for  $500.  The  plaintiff  charges  that 
the  defendant  misrepresented  the  matter  to 
him,  deceived  him,  and  that  the  settlement 
was  obtained  by  deceit  He  does  not  charge 
that  he  and  the  defendant  agreed  on  a  con- 
tract of  settlement,  such  as  would  be  ex- 
pressed in  the  receipt  after  eliminating  the 
words  he  alleges  he  did  not  observe^    (Courts 


will  reform  a  writing  to  speak  the  real 
agreement  of  the  parties,  in  a  proper  case, 
but  will  not  reform  a  writing  into  a  contract 
to  which  the  parties  did  not  mutually  assent. 
[2]  2.  We  will  not  enter  into  any  discus- 
sion of  the  plaintiff's  right  to  recover  his 
commissions  (see  Doonan  v.  Ives,  73  6a. 
295),  for  the  reason  that  he  is  estopped  by 
his  acceptance  of  $500  In  satisfaction  of  all 
sums  due  him  for  services.  We  will  assume 
that  he  earned  his  commissions,  and  under- 
take to  show  that  he.  surrendered  his  right  to 
recover  them  by  the  acceptance  of  the  $500 
under  the  circumstances  alleged  in  the  peti- 
tion. The  plaintiff  had  negotiations  with 
several  prospective  purchasers  of  the  timber, 
whom  he  referred  to  the  defendant  He  then 
entered  into  a  contract  of 'settlement  with  his 
client,  by  which  he  received  $500,  which  was 
accepted  in  complete,  full,  and  final  settle- 
ment of  all  claims  and  demands  against  the 
defendant  for  expenses,  commissions,  or  oth- 
erwise in  connection  with  the  sale  of  the 
timber  on  the  liberty  county  lands.  This 
amounted  to  an  accord  and  satisfaction  of 
the  plaintiff's  right  to  commissions  under 
his  contract,  and  forecloses  any  action  there- 
for, unless  he  is  entitled  to  rescind  the  set- 
tlement agreement  on  the  ground  of  fraud. 
While  it  Is  true  that  fraud  vitiates  a  con- 
tract, yet  such  contract  is  nevertheless  not 
void,  but  voidable  only,  at  the  Instance  of 
the  person  defrauded.  '*A  contract  may  be 
rescinded  at  the  instance  of  the  party  de- 
frauded; but  in  order  to  the  rescission  he 
must  promptly,  upon  discovery  of  the  fraud, 
restore  or  offer  to  restore  to  the  other  what- 
ever he  has  received  by  virtue  of  the  con- 
tract, if  it  be  of  any  value."  Civil  Ck)de,  § 
4305.  As  appears  from  the  marginal  refer- 
ence, the  foregoing  section  was  a  codifica- 
tion of  the  principle  announced  and  applied 
in  the  case  of  East  Tennessee,  etc.,  Ry.  (^. 
V.  Hayes,  83  6a.  558,  10  S.  E.  350.  An  ex- 
amination of  that  case,  as  well  as  those  cases 
cited  in  the  opinion,  discloses  that  the  prin- 
ciple which  was  incorporated  in  the  code 
section  is  predicated  on  the  broad  equitable 
doctrine  that  he  who  asks  equity  must  do 
equity.  If  a  party  intends  to  rescind  a  con- 
tract on  the  ground  of  fraud,  he  must  prompt- 
ly disown  It,  return  the  property,  and  restOT« 
the  status.  Some  of  the  authorities  declare 
that  he  must  act  at  once.  6rymes  v.  Sand- 
ers, 93  U.  S.  55,  23  L.  Ed.  79&  Others  de- 
mand action  with  reasonable  promptitude. 
Blgelow  on  Fraud,  436.  But  in  the  great 
mass  of  adjudicated  cases,  of  which  Oould 
V.  Cayuga  National  Bank,  86  N.  Y.  75,  may 
be  said  to  be  a  leading  exponent,  the  require- 
ment is  that  one  who  sedu  to  rescind  an  ac- 
cord and  satisfaction  on  the  ground  of  fraud 
must  promptly  on  the  discovery  of  the  fraud 
restore,  or  offer  to  restore,  to  the  other  par- 
ty whatever  of  value  he  has  received  by  vir- 
tue of  it  What  is  the  meaning  of  the  word 
"promptly"  as  used  In  the  statute?  Some  of 
its  synonyms  are^  at  once^  quickly,  readily. 
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seasonably,  timely,  expeditiously.    Webster's 
New  International  Dictionary. 

[8]  When  the  fraud  is  discovered,  the  par- 
ty defrauded  is  put  to  his  election  to  dis- 
affirm the  contract     He  should  not  delay 
without  cause.    He  has  in  his  possession  the 
property  or  money  of  the  other  party,  which 
he  cannot  retain  if  he  intends  to  rescind. 
He  must  therefore  proceed  with  his  offer  to 
restore    what    he   has   received    with   that 
promptitude  which  the  nature  of  the  case 
and  the  environment  of  the  circumstances 
would  require,  as  manifesting  an  intention 
to  treat,  from  the  discovery  of  the  fraud 
what  he  has  received  as  the  property  of  the 
other   party.     What  might   be   termed    as 
prompt  action  in  one  case  might  in  another 
Instance  be  regarded  as  inexcusable  laches. 
There  is  a  statute  in  California  very  similar 
to  ours.     It  declares  that  the  party  "must 
rescind  promptly  upon  discovering  the  facts 
wjiich  entitle  him  to  rescind,'  •    •    t    hq^ 
he  must  restore  to  the  other  party  every- 
thing of  value  which  he  has  received  from 
him    under   the  contract,"   etc.     California 
Civil  Code  (1909)  §  1691.     Under  this  stat- 
ute, it  has  been  held  that  a  delay  of  three 
months  after  the  discovery  of  the  fraud  in 
offering  to  return  what  was  received  pre- 
vented a  rescission  of  a  contract  to  purchase 
stock  in  a  corporation.     Marten  v.  Bums, 
etc.,  Co.,  99  Cal.  355,  33  Pac.  1107.    In  an- 
other case  4%  months  was  held  to  be  too 
long  a  time  to  wait  before  offering  to  restore 
the  property.        Qamble  v.   Tripp,  99  Cal. 
223,  33  Pac.  851.    No  reasonable  excuse  was 
offered  In  either  case  for  the  delay  in  mak- 
ing the  offer  to  restore  the  status.    Our  stat- 
ute requires  restoration  (or  an  offer  to  re- 
store) of  whatever  of  value  has  been  received 
as  a  condition  precedent  to  rescission.     It 
is  not  sufKcient  that  a  party  on  discovery  of 
the  fraud  gives  notice  to  the  other  party  6f 
his  intention  to  disaffirm  the  contract.     He 
Djust  go  further,  and  offer  to  restore  the 
status  as  required  by  the  statute.    When  the 
opposite  party  gets  the  notice  of  his  election 
to  rescind  the  contract,  he  has  the  right,  un- 
der the  law,  to  expect  the  prompt  return  of 
his  property  in  the  possession  of  the  person 
claiming   to   be   defrauded.     If   the  latter 
waits  an  unreasonably  long  time  to  tender 
it  back,  the  other  party  may  well  assume  an 
abandonment  of  the  effort  to  rescind.    After 
discovery  of  the  fraud,  and  notice  of  an  in- 
tention to  rescind  the  contract,  what  equita- 
ble right  has  the  defrauded  party  to  retain 
or  use  the  consideration  of  the  alleged  fraud- 
ulent contract,  when  the  statute  is  manda- 
tory that  he  shall  promptly  offer  to  return 
it?    Such  conduct  would  be  inconsistent  with 
his  previous  notice  to  rescind.    If  he  waits 
unreasonably  long  before  making  a  tender, 
be  forfeits  his  right  to  rescission.     In  the 
case  in  hand  the  plaintiff  waited  16  months 
after  the  discovery  of  the  fraud,  and  after 
giving  the  defendant  notice  of  his  intention 


to  rescind  the  contract,  before  offering  to  re- 
turn the  money  which  he  received  In  consid- 
eration of  a  settlement  of  his  commissfon. 

Let  us  see  if  there  is  any  excuse  for  this 
long  delay  in  tendering  back  the  considera- 
tion of  the  contract  of  settlement.  Immedi- 
ately upon  the  discovery  of  the  fraud  the 
plaintfff  began  an  action  in  the  city  court  of 
Savannah  to  recover  his  commissions.  On 
the  trial  of  the  case,  16  months  thereafter, 
he  made  a  tender  of  the  money  he  had  re- 
ceived from  the  defendant  This  tender  was 
ineffectual  to  save  the  action,  as  was  held  in 
the  case  in  83  Ga.,  cited  supra.  The  suit  in 
the  city  court  was  dismissed.  The  tender 
was  renewed  and  declined,  and  about  six 
n^onths  after  the  dismissal  of  the  city  court 
suit  the  present  action  was  brought.  It  is 
clear  that  the  suit  in  the  city  court  did  not 
relieve  the  plaintiff  of  the  necessity  of  re- 
turning the  money,  and  certainly  did  not 
prevent  him  from  making  an  earlier  tender, 
bo  this  cannot  serve  in  any  way  to  excuse 
the  plaintiff's  laches  in  making  the  tender. 
It  is  no  answer  to  the  charge  of  laches  to 
say  that  tender  is  excused  because,  under 
the  facts  alleged,  and  admitted  on  demurrer 
to  be  true,  the  plaintiff  would  recover  large- 
ly in  excess  of  the  amount  he  received.  The 
acceptance  of  a  sum  in  settlement  of  the 
original  cause  of  action  discharged  all  lia- 
bility thereon,  so  long  as  the  contract  of 
settlement  is  not  rescinded.  This  was  ex- 
pressly ruled  in  East  Tenn.  Ry.  Co.  v.  Hayes, 
supra. 

The  plaintiff  waited  16  months  after  the 
discovery  of  the  fraud  before  offering  to  re- 
turn the  money  accepted  in  settlement  of  his 
commissions  for  the  sale  of  the  land.  This, 
in  the  absence  of  some  excuse  shown  for  the 
delay,  is  certainly  not  the  prompt  action  re- 
quired by  the  Code  as  a  condition  precedent 
to  rescission.  There  was  no  error  in  dismiss- 
ing the  petition  on  demurrer. 

.Judgment  affirmed.    All  the  Justices  con- 
cur. 


(139  Ga.  298) 

BELL  et  aL  v.  MAYOR,  ETC.,  OP  CITT  OP 

SAVANNAH. 

(Supreme  Court  of  Georgia.     Jan.  21,  1913.) 

(8yllahu9  hy  the  Court.) 

1.  Municipal  Oobpobations  (S  736*)— Tobts 
—Maintenance  of  Nxhsance. 

Although  municipal  authorities  may  have 
plenary  power  in  the  matter  of  collection,  re- 
moval, and  disposition  of  garbage,  yet  thej 
cannot  lawfully  create  in  connection  therewith 
a  nuisance  dangerous  to  health  or  life;  and, 
when  necessary  and  proper,  a  court  of  equity 
will,  at  the  instance  of  a  citizen  suffering  spe- 
cial injury  therefrom,  enjoin  against  the  mam- 
tenance  of  the  same.  Mayor,  etc..  of  Waycross 
y.  Houk,  113  6a.  964,  39  S.  E.  577,  and  cita- 
tions. 

[Ed.  Note.~-Por  other  cases*  see  Municipal 
Corporations,  Cent.  Dig.  |  1552:  Dec.  Dig.  I 
736.*] 


•For  otbOT  oaMS  te*  same  topie  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  IndexM 


166 


77  SOUTHEASTERN  REPORTER 


(Ga. 


2.  Municipal  Oobpobationb  (|  742*)— Tobts 

—A  CTiONB— Plea  Di  NO. 

It  was  error  to  dismiss  the  petition  on 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  15G0,  1563;  Dec. 
Dig.  I  742.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  W.  G.  Charlton,  Judge. 

Action  by  E.  W.  Bell  and  another  against 
the  Mayor  and  Aldermen  of  the  City  of  Sa- 
vannah. Judgment  for  defendant,  and  plain- 
tilfs  bring  error.    Reversed. 

E.  W.  Bell  and  Eldred  Simklns  instituted 
an  action  against  the  Mayor  and  Aldermen 
of  the  City  of  Savannah  to  enjoin  an  al- 
leged nuisance.  On  demurrer  to  the  petition 
the  case  was  dismissed,  and  the  plaintiffs  ex- 
cepted. The  petition  alleged  the  following  in 
substance: 

The  plaintiffs  owned  two  designated  lots 
in  Savannah,  a  city  of  65,000  inhabitants,  on 
which  were  located  62  one-story,  framed, 
double  tenement  houses  and  one  storehouse. 
They  are  located  in  a  thickly  settled  com- 
munity, and  valuable  for  renting,  for  which 
purpose  they  are  used.  On  property  border- 
ing that  of  the  plaintiffs,  and  in  close  prox- 
imity to  the  tenements  thereon,  the  defend- 
ant is  maintaining  what  is  known  as  the 
*'city  garbage  dump,*'  being  a  place  that  is 
used  In  the  following  manner:  The  garbage 
of  the  dty,  consisting  of  dead  animals  and 
decayed  vegetable  and  animal  matter  in  va- 
rious forms,  is  collected  throughout  the  city 
during  all  of  each  day,  and  transported  in 
uncovered  scavenger  wagons  and  carts,  and 
assembled  at  the  "city  dump."  This  dump  is 
equipped  with  railroad  tracks,  and  on  these 
open  cars  are  left  standing  all  day  for  the 
purpose  of  receiving  garbage  carried  there 
by  the  wagons  and  carts.  The  cars,  wholly 
or  imrtially  loaded  with  garbage,  are  kept 
standing  on  such  tracks  during  practically 
every  day  of  the  year.  Between  midnight 
and  sunrise  of  each  night  the  loaded  cars  pf 
garbage  are  transported  from  the  "city 
dump"  over  the  tracks  of  a  street  car  com- 
pany along  designated  streets  to  a  point  be- 
yond the  city  limits.  During  the  preceding 
year  the  amount  of  garbage  so  handled  was 
2,040  car  loads.  The  method  of  collecting, 
transporting,  handling,  and  removing  the  gar- 
bage, and  the  maintenance  of  the  "city 
dump,"  are  carried  on  in  disregard  of  the 
public  health,  and  particularly  of  the  health, 
comfort,  and  peace  of  mind  of  petitioners' 
tenants.  The  collection  at  one  point  of  so 
mudi  miscellaneous  garbage,  and  keeping  it 
there  for  so  many  hours,  make  the  "city 
dump'*  a  place  of  assemblage  and  propaga- 
tion of  enormous  quantities  of  flies,  mos- 
quitoes, and  other  germ-bearing  insects,  the 
presence  of  which  endangers  the  health  of 
the  people  generally,  and  that  of  petitioners' 
tenants  in  particular.  The  immediate  prox- 
imity of  the  "city  dump"  and  the  manner 
of  using  it  causes  a  large  portion  of  peti- 


tioners' houses  to  remain  untenanted.  The 
maintenance  of  the  "city  dump"  and  the 
method  of  using  it  is  a  continuous  nuisance, 
and  a  continual  source  of  injury  and  damage 
to  plaintiffs.  The  prayers  were  that  the  de- 
fendant be  required  to  show  cause  why  "the 
maintenance,  use,  and  operation  of  said 
dump"  should  not  be  restrained  and  enjoin- 
ed, "allowing  to  the  defendant,  however,  a 
reasonable  time  for  the  making  of  other  ar- 
rangements for  the  disposition  of  the  garbage 
of  the  city,"  and  that  the  defendant  be  per- 
manently enjoined  firom  "maintaining,  using, 
and  operating  said  dty  dump." 

Hitch  &  Denmark,  of  Savannah,  for  plain- 
tiffs in  error.  H.  E.  Wilson  and  D.  C.  Bar- 
row, both  of  Savannah,  for  defendant  in  tf- 
ror. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


039  Ga.  310) 
THOIklPSON  ▼.  FAIN. 
(Supreme  Court  of  Georgia.     Jan.  22,  1913.) 

(8yUahv9  by  the  Court,) 

1.  ExscuTiON  ((  168*)— Affidavit  of  Ills- 
qalitt— Detebmination. 

Where  an  affidavit  of  illegality  and  the 
execution  have  been  returned  into  court,  under 
Civil  Code  1910,  |  5307,  it  U  the  duty  of  the 
court  to  determine  "thereon"  at  the  first  term, 
unless  the  plaintiff  or  his  attorney  desires  to 
controvert  the  facts  contained  in  the  affidavit 
In  that  event  an  issue  shall  be  joined,  and 
tried  by  a  jury.  The  proper  method  of  joining 
issue  is  In  writing;  and  where  objection  is 
made  by  the  attorney  for  the  affiant  to  pro- 
ceeding to  the  jury,  in  the  absence  of  any  trav- 
erse or  issue  joined  or  tendered,  it  is  error  for 
the  court  to  overrule  the  objection  merely  be- 
cause the  attorney  for  the  plaintiff  states  orally 
that  he  joins  issue. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §|  487,  490-196;   Dec  Dig.  |  168.*] 

2.  Execution   (§  168*)— Affidavit  of  Iixe- 

QALITT— BUBDBN    OF    PBOOF. 

Where  /an  affidavit  of  illegality  contains 
allegations  of  fact  in  the  nature  of  affirmative 
defenses,  upon  issue  joined,  the  burden  of  estab- 
lishing them  rests  on  the  affiant 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  487,  490-496;  Dec  Dig.  |  168.*] 

3.  Execution  (J  167* )— Affidavits  of  Ille- 
gality—Striking  Out  Portions. 

The  ground  of  illegality  which  set  np  that 
some  part  of  the  costs  was  not  properly  taxed 
against  the  affiant  was  so  vague  and  indefinite 
as  to  show  no  reason  why  such  taxation  was  il- 
legal, and  was  properly  stricken. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |S  488,  489;  Dec  Dig.  |  167.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Claim  by  J.  B.  Thompson  to  property  lev- 
ied on  by  L.  H.  Fain.  Judgment  for  plain- 
tiff in  execution,  and  claimant  brings  er- 
ror.    Reversed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  In  er- 
ror. Moore  &  Branch,  of  Atlanta,  for  de- 
fendant In  error. 
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LUMPKIN,  J.  [1]  1.  When  an  affidavit  of 
ill^ality  to  the  levy  of  an  execution  lias 
been  filed,  and  the  execution,  affidavit,  and 
bond  have  been  returned  to  the  proper  court, 
*it  Bhall  be  the  duty  of  sf^id  court  to  de- 
termine thereon  at  the  first  term,  unless  the 
plalntijff  or  his  attorney  desire  to  controvert 
the  facts  contained  In  said  affidavit,  la  which 
case  an  Issue  shall  be  Joined,  which  Issue 
shall  be  tried  by  a  jury  at  the  same  term, 
unless  good  cause  is  shown  for  a  continu- 
ance." Civil  Code,  I  5307.  The  statement 
that  the  court  shall  *'det ermine  thereon  at 
the  first  term,*'  unless  it  Is  desired  to  con- 
trovert the  facts,  evidently  means  shall  de- 
termine the  case  on  the  face  of  the  record, 
from  an  Inspection  of  the  execution  and  the 
affidavit  of  Illegality.  If  the  plaintiff  Is  not 
satisfied  to  have  the  facts  stated  in  the  af- 
fidavit, and  not  conflicting  with  the  execu- 
tion and  entries  thereon,  to  be  assumed  to  be 
true,  he  must  make  it  appear  that  he  desires 
to  controTert  them.  In  that  event  the  stat- 
ute declares  that  "an  issue  shall  be  Joined, 
which  issue  shall  be  tried  by  a  jury."  Where 
the  statute  requires  an  issue  to  be  Joined,  es- 
pecially in  a  court  of  record,  the  proper  mode 
of  joining  It  is  in  writing,  not  merely  by  an 
oral  statement  of  counsel  that  he  Joins  is- 
sue. If  the  parties  proceed  to  try  the  ques- 
tions of  fact  raised  by  the  affidavit  of  ille- 
gality without  objection,  perhaps  they  might 
waive  or  estop  themselves  from  afterwards 
raising  the  point  that  issue  was  formally 
joined.  But  where  counsel  for  the  defendiint 
who  interposes  the  illegality  distinctly  rais- 
es the  point  that  there  has  been  no  traverse 
of  the  grounds  and  no  issue  Joined,  and  that 
the  only  question  before  the  court  for  deter- 
mination is  as  to  the  sufficiency  of  such 
grounds,  it  is  error  to  compel  him  to  proceed 
to  a  Jury  trial  without  any  joinder  of  issue, 
and  merely  on  the  stafement  of  adverse  coun- 
sel that  he  Joins  Issue. 

There  is  nothing  in  the  decisions  In  Dever 
V.  Akin,  40  Ga.  423,  Wactor  v.  Marshall,  102 
6a.  746,  20  S.  E.  703,  Miller  v.  Perkerson, 

128  Ga.  465,  57  8.  E.  787,  James  y.  Oooledge, 

129  Ga.  860,  60  S.  E.  182,  which  conflicts 
with  what  is  here  ruled,  when  the  language 
employed  In  those  decisions  is  considered  in 
connection  with  the  points  then  under  con- 
sideration. The  statute  requires  the  execu- 
tion  and  the  affidavit  of  illegality  to  be  re- 
turned to  the  court.  For  the  purpose  of  that 
case  they  become  in  the  nature  of  record, 
or,  aa  it  has  been  expressed,  the  execution 
and  the  affidavit  of  illegality  are  the  plead- 
ings. This  is  not  technically  exact  Plead- 
ings are  the  written  contentions  of  the  par- 
ties tending  to  .the  formation  of  an  issue. 
An  execution  is  not  the  written  contention  of 
a  party,  but  is  the  mandate  of  a  court.  Fur- 
thermore, pleadings,  strictly  so  called,  belong 
permanently  on  file  in  the  court  where  they 
are  deposited.  After  the  trial  of  an  issue 
raised  by  an  affidavit  of  illegality,  the  execu- 


tion is  not  forever  fastened  as  a  part  of  the 
pleadings  in  the  court  where  such  issue  was 
tried.  If  this  were  so,  how  would  the  exe- 
cution ever  proceed  further?  Could  the 
plaintiff  never  have  possession  of  it  to  levy 
on  other  property?  Could  the  defendant  de- 
stroy its  usefulness  as  an  active  mandate  by 
Inferposlng  an  affidavit  of  illegality  and  get- 
ting it  returned  into  court?  In  a  broad  and 
general  sense,  for  the  purpose  of  that  case, 
under  the  statutory  procedure,  the  execution 
and  the  affidavit  of  illegality  may  be  treated 
as  performing  the  functions  of  pleadings  and 
as  being  before  the  court  as  record,  and  sub- 
ject to  be  brought  to  this  court  as  a  part 
of  the  record,  should  there  be  an  exception. 

But  what  has  been  said  in  the  cases  men- 
tioned does  not  hold  the  execution  to  be 
pleading  in  the  strict  or  technical  sense,  or 
that  the  execution  and  the  illegality  are  all 
that  is  necessary  to  carry  the  case  to  a  Jury, 
over  objection  on  the  part  of  the  affiant  that 
the  facts  alleged  in  his  affidavit  must  be 
taken  to  be  true  unless  an  issue  is  joined. 
There  may  be  an  issue  of  la\v,  as  well  as  an 
issue  of  fact,  and  the  court  may  consider 
the  execution  and  the  affidavit  of  illegality 
in  determining  whether  the  grounds  of  ille- 
gality are  sufficient  or  meritorious.  But  If 
the  affiant  demands  that  the  records  of  the 
court  shall  show  whether  the  plaintiff  de- 
sired to  test  the  Issues  of  fact,  he  is  entitled, 
under  the  terms  of  the  statute,  to  have  this 
appear  in  permanent  form.  It  was  accord- 
ingly error  to  overrule  the  objection,  raised 
by  counsel  for  the  party  filing  the  affidavit  of 
illegality,  to  proceeding  to  the  jury  without 
any  issue  having  been  made  up  or  joined. 
Whether  this  would  be  true  of  such  addition- 
al matters  as  bringing  in  the  sheriff  as  a 
party  and  traversing  his  return  is  not  before 
us  for  determination. 

[2]  2.  Where  an  affidavit  of  illegality  is 
Interposed  to  a  levy,  and  contains  allegations 
of  fact  in  the  nature  of  affirmative  defenses, 
upon  an  Issue  formed,  the  burden  of  estab- 
lishing such  facts  rests  upon  the  affiant  Har- 
ris V.  Gormerly,  62  Ga.  160;  Smith  v.  Camp, 
84  Ga.  117,  10  S.  E.  539. 

[3]  3.  The  ground  of  the  affidavit  of  ille- 
gality which  alleged  that  some  part  of  the 
cost  was  not  properly  taxed  against  the  af- 
fiant was  vague  and  Indefinite,  and  did  not 
show  the  nature  of  the  case  or  sufficient  rea- 
son why  the  particular  items  of  cost  com- 
plained of  could  not  be  legitimately  taxed 
against  the  affiant.  There  was  no  error  in 
striking  it  on  motion. 

The  amount  involved  in  this  case  was 
small,  and  it  seems  to  have  been  tried  some- 
what hastily.  The  bill  of  exceptions  recites 
that  the  execution  which  formed  the  basis 
of  the  proceeding  was  not  in  court.  The  re- 
sult may  be  the  same  on  another  trial,  but  we 
think  that  the  Interest  of  proper  procedure 
requires  that  there  shall  be  one. 

Judgment  reversed.  All  the  Justices  oon- 
cur. 
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SOUTHERN  RT.  CO.  t.  WILLIAMS. 
(Supreme  Coart  of  Georgia.     Jan.  28,  1913.) 

(Syllabu*  5y  the  OourtJ 

L  PuBADiNO  ((  245*)— Time  fob  Amendment 
— Oarsiage  or  Goods— AcTioNB  for  Loss 
OB  Injubt. 

In  the  petition  filed  in  a  suit  against  the 
railway  company  for  the  recovery  of  damages, 
it  was  alleged  that  the  defendant  company  had 
injured  and  damaged  the  petitioner  in  a  stated 
sum;  that  petitioner  had  shipped  over  the  line 
of  the  defendant  a  car  load  of  lumber  from  a 
station  in  this  state,  billed  to  the  Lookout  Lum- 
ber Company,  at  Chattanooga,  Tenn.;  that  the 
car  load  of  lumber  was  never  delivered  by  the 
defendant  company  to  the  lumber  company, 
but  that  it  was  destroyed  in  consequence  of  the 
negligence  of  the  defendant  company.  I(  was 
not  error,  at  the  trial,  held  about  three  years 
after  the  institution  of  the  suit,  to  allow  an 
amendment,  over  objection  on  the  ground  that 
the  same  came  too  late,  and  that  the  plaintiff 
had  been  guilty  of  great  laches  in  making  the 
same,  alleging  that  the  defendant  company  con- 
tracted and  agreed  to  deliver  the  car  load  of 
lumber  to  the  lumber  company,  at  Chattanooga, 
Tenn.,  which  it  failed  to  do,  and,  if  any  part 
of  the  lumber  was  delivered  by  the  said  de- 
fendant, it  was  after  the  same  had  been  wreck- 
ed and  exposed  to  the  weather  for  two  weeks 
or  other  long  time,  and  after  the  same  had  be- 
come blue  and  almost  rotten,  and  was  totally 
worthless,  and  on  .account  of  this  the  con- 
signee refused  the  same,  to  the  loss  of  the 
plaintiff  in  the  amount  alleged. 

[EM.   Note.— For   other   cases,   see  Pleading, 
Cent  pig.  11  635,  653-675;   Dec  Dig.  S  245.*] 

2.  Cabbiebs  (f  137*)— Cabbiaoe  of  Goods^ 
Actions  fob  Loss  ob  Injubt  —  I nstbuc- 
noNs. 

There  being  evidence  tending  to  show  that 
the  loss  or  injury  complained  of  occurred  upon 
a  line  of  railway  referred  to  as  the  Belt  Line, 
the  court  did  not  err  in  instructing  the  jury, 
in  substance,  that  if  the  car  of  lumber  was 
delivered  to  the  defendant  company  as  plain- 
tiff contended,  and  *'was  carried  to  the  point  of 
destination  or  carried  to  Chattanooga  and  there 
delivered  to  the  Belt  Line,  and  the  Belt  Line 
undertook  to  carry  it  to  the  particular  point 
of  destination,  that  would  be  tne  same  as  the 
defendant  company.  In  other  words,  if  It  was 
carrying  it  as  agent  of  the  defendant  company, 
it  would  be  immaterial  whether  the  damage  was 
done  on  the  main  line  of  the  Southern  lUdlway 
Company,  the  defendant  company,  or  the  Belt 
line,  if  you  find  as  a  matter  of  fact  the  Belt 
Line  took  charge  of  the  car  and  undertook  to 
deliver  it  to  the  person  mentioned  in  the  dec- 
laration as  contended  by  the  plaintiff.  If  that 
be  true,  the  defendant  company  would  be  liable, 
although  the  injury  or  damage  may  have  oc- 
curred on  the  Belt  Line.**  The  principle  stat- 
ed in  the  charge  is  sound,  and  applicable  to  one 
phase  of  the  case  as  developed  by  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §  285;    Dec  Dig.  |  137.*] 

8.  Cabbiebs  (§  137*)— Damages  (|  214*)— 
Cabbiaoe  of  GrooDs— Actions  fob  Loss  ob 
Injubt— Instbugtions. 

The  court  erred  in  charging  the  jury  as 
fallows:  "If  the  plaintiff  is  entitled  to  recover 
at  an,  he  is  entitied  to  recover  the  fuU  amount 
claimed  in  his  contention,  there  being  no  con- 
troversy as  to  the  value  ot  the  lumber*'— al- 
though it  was  charged  in  immediate  connection 
therewith  that  if  the  lumber  was  not  such  as 
was  purchased  by  the  consignee,  if  it  was  of 
an  inferior  grade  and  was  rejected  by  the  con- 
signee on  that  ground,  the  plaintiff  could  not 
recover. 


(a)  The  lumber  was  to  be  delivered  at  Chat- 
tanooga. If  the  plaintiff  was  to  pay  the  freight 
(and  whether  he  was  to  do  so  or  not  does  nut 
clearly  appear)  in  order  to  be  entitied  to  the 
$8.50  per  1000  feet  of  lumber  which  he  claims 
was  the  price  he  was  to  receive  at  Chattanooga, 
he  was  not  entitied  to  recover  the  full  amount 
claimed,  as  that  would  include  the  freight, 
which  he  testifies  he  did  not  pay.  Whether 
consignor  or  consignee  was  to  pay  the  freight 
can  be  made  clear  on  the  next  trial. 

(b)  The  charge  as  given  excluded  entirely 
from  the  consideration  of  the  jury  the  question 
as  to  whether  or  not  it  was  practicable  for 
the  plaintiff  to  lessen  the  damages  by  the  use 
of  ordinary  care  and  diligence  in  disposing,  of 
the  lumber  which  was  not  injured  or  destroyed 
in  consequence  of  the  alleged  negligence  of 
the  defendant,  there  being  evidence  m  the  rec- 
ord tending  to  show  that  a  large  part  of  the 
lumber  was  uninjured  and  undamaged;  and  the 
Jury  would  have  been  authorized  to  find  that 
in  the  exerdse  of  ordinary  care  and  diligence 
the  plaintiff,  after  notice  of  the  damage  and  re- 
jection of  the  lumber  by  the  consignee,  might 
have  disposed  of  a  major  part  of  the  lumber 
actually  shipped  at  its  value,  and  have  thus 
materially  lessened  the  damages.  Civil  Cods 
1910,  §  4398:  Western  Union  TeL  Co.  ▼.  Reid, 
83  6a.  401,  10  S.  E.  919. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  285;  Dec.  Dig.  |  137:  Damages, 
Cent  Dig.  |  542;   Dec.  Dig.  |  214.*] 

Error,  from  Superior  Court,  W^tfield 
County;   A.  W.  Fite,  Judge. 

Action  by  W.  Ll  Williams  against  the 
Sonthem  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
Tersed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error.  W.  C  Martin  and 
F.  IL  McCutchen,  both  of  Dalton,  for  de- 
fendant in  error. 


BE3CK,  J.     Judgment 
Justices  concur. 


rcTersed.     All   the 


(130  Oft.  MS) 
HENLET  T.  FORTSON. 
(Supreme  Court  of  Georgia.    Jan.  23,  1913.) 

(8yUQhu9  hw  the  Court,) 

MOBTOAOES    (i  504*)— FOBBCIX>SUBB— INJUHO- 
TION. 

B.  obtained  a  loan  from  L.,  and  secured 
the  same  by  a  deed  conveying  a  house  and  lot 
owned  hjr  B.  Afterwards  B.  sold  the  prop- 
erty to  H.,  and  gave  him  a  bond  for  title  to  it, 
subject  to  the  loan  deed,  which  was  assnmed 
by  H.  Ll  died,  and  M.  qualified  as  executrix. 
The  latter,  by  authority  of  the  wiU  and  as  indi- 
vidual legatee,  sold  and  transferred  the  loan  note 
to  P.,  and  in  the  same  capacity  also  conveyed 
the  title  to  the  property  to  F.  When  the  loan 
became  due,  F.  obtained  judgment  and  filed  her 
quitclaim  deed;  and  the  sheriff  of  the  county 
was  proceeding  to  sell  the  property  under  a 
levy.  No  tender  of  the  debt  was  made  by  the 
plaintiif.  H.  filed  his  equitable  petition,  pray* 
ing  for  injunction  against  the  executrix  of  L., 
F.,  the  sheriff,  and  the  administrator  of  B.,  to 
prevent  the  selling  or  offering  to  sell  the  pr<v- 
er^  levied  on,  and  that  they  be  required  to  ac- 
cept the  amount  due  on  the  loan  of  B.,  and  to 
execute  title  to  H.,  and  that  the  deed  to  the 
administrator  of  B.  be  declared  null  and  void. 
Held^  that  the  court  did  not  err  in  dissolving 
the    temporary    restraining    order    previously 


*For  otner 
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granted,  nor  !n  denying  the  interlocutory  in- 
junction prayed  for. 

(a)  There  was  no  error  in  admitting  any  of 
the  evidence  complained  of,  nor  in  rejecting 
the  evidence  excluded. 

[Ed.  Note.—For  other  cases,  see  Mortgages. 
Gent.  Dig.  Si  1470,  1400-1500;  Dec  Dig.  J 
504.*] 

B^rror  from  Superior  Gourt,  Falton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  J.  T.  Henley  against  Janet  T. 
Fortson.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  8.  James,  of  Atlanta,  for  plaintiff  In  er- 
ror. A.  G.  Brown,  of  Atlanta,  for  defendant 
in  error. 

HILJ^  J.  Judgment  affirmed.  All  the 
Justices  concur. 


cm  Om.  S74> 

WRENN  ▼.  DAVIS. 
(Supreme  Court  of  Georgia.     Jan.  26,  1918.) 

(SyUdhut  by  the  Court,) 

1.  Costs    (|  32*)— Pxbsons  Entiti.bi>— Pbb- 
VAiuNO  Pabtt. 

Where  suit  was  brought  against  the  in- 
dorser  of  a  coupon  note  on  December  13,  1910, 
and  at  the  trial  term  of  court  the  plaintifit  in- 
troduced the  note  sued  on,  "which  defendant 
admitted  had  been  paid  by  the  heirs  at  law  of 
the  maker  thereof  after,  the  filing  of  the  suit," 
and  the  plaintiflTs  attorney  stated  that  at  the 
time  of  payment  he  expressly  reserved  all 
rights  to  claim  against  defendant  his  attorney's 
fees  and  costs  oi  this  suit,  and  the  credit  on 
the  note  was  worded,  "Received  $66.65  in  full 
of  this  coupon,  November  7,  1911,"  which  was 
signed  in  the  name  of  the  plaintifP  by  her  at- 
torney at  law,  it  was  error  to  enter  Judgment 
against  the  plaintiff  for  costs  of  suit. 

[Ed.  Note. — For  other  cases;  see  Costs,  Cent. 
Dig.  i!  108-132;    Dec.  Dig.  {  82.*] 

2.  Pleading  ({  129*)— Admissions— Failubb 
TO  Deny. 

The  coupon  note,  a  copy  of  which  was  in- 
troduced in  evidence,  contained  no  express  stip- 
ulation to  pay  attorney's  fees,  but  it  contained 
a  clause  stating  that  it  was  for  "semiannual 
interest  on  the  note  hereto  attached,  of  even 
date  herewith,  and  subject  to  all  the  conditions 
of  said  note."  The  main  note,  referred  to  "as 
hereto  attached,"  is  not  set  out  in  the  record 
or  bill  of  exceptions;  but  the  plaintiff  alleged 
in  his  petition  as  follows:  "That  said  coupon 
note  represents  the  semiannual  interest  upon 
&  certain  principal  note  for  the  sum  of  $2,000, 
indorsed  by  defendant,  which  said  note  con- 
tained a  (uause  obligating  defendant  to  pay 
10  per  cent,  as  attorney^  fees,  on  principiu 
and  interest,  waiving  notice  of  protest  and  pro- 
test and  nonpayment  of  said  note,  also  present- 
ment for  payment."  So  far  as  the  record 
shows,  no  answer  was  filed  denying  this  allega- 
tion. When  the  case  was .  presented  to  the 
court,  it  was,  therefore,  to  be  treated  as  prima 
facie  true.  Civ.  Code  1910,  t  5639.  If  such  be 
the  real  state  of  the  record,  judgment  should 
have  been  rendered  for  the  attorney's  fees  also. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  270-276;    Dec  Dig.  |  129.*] 

BSrror  from  Superior  Oourt,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  G.  IL  Wrenn  against  Wil- 
Uam  J.  Davis.  Judgment  for  defendant 
Plaintiff  brings  error.     Reversed. 


EL  L.  Douglas,  of  Atlanta,  for  plaintlfiF  in 
error.  R  V.  Carter,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(139  Ga.  346) 
LGFTIS  V.  ALEXANDER  et  aL 
(Supreme  Court  oi  Georgia.     JaiL  24,  1913.) 

(Syllabua  by  the  Court,) 

1.  MoBTOAGEs  (I  301*)  — Payment  — Tendeb 

BY  PUBGHASEB. 

Where  an  owner  of  land  borrowed  money 
and  gave  notes  therefor  and  a  deed  to  secure 
the  loan,  dnd  subsequent^  he  or  his  executor 
(under  power  conferred,  in  the  will)  sold  the 
land  to  another,  stipulating  in  the  bond  for 
title  that  the  purchaser  should,  as  a  part  of 
the  purchase  price,  pay  off  and  discharge  the 
debt  and  deed  to  secure  It,  the  purchaser  had  the 
right  to  make  a  tender  to  the  creditor  for  that 
purpose,  and  the  latter  could  not  refuse  to  ac- 
cept such  tender,  because  it  was  made  by  the 
purchaser  from  his  debtor's  executor  instead 
of  by  such  executor. 

(a)  There  is  no  allegation  that  any  bond  to 
reconvey  was  given  by  the  creditor,  nor  does 
it  appear,  if  given,  to  have  been  transferred 
for  ^ue  to  any  third  party.  No  question, 
therefore,  arises  as  to  what  effect  such  facts 
might  have,  if  they  existed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |i  876-881,  885,  887,  888;  Dec 
Dig.  I  30a.*J 

2.  intbbest  (i  50*)— mobtgagbs  ({  801*)— 
Assumption  by  I^ubchaseb— Satisfaction 
OF  Incumbbancb— Tendbb. 

If,  at  the  time  of  the  sale  and  the  maldng 
of  the  bond  for  title,  the  vendor  represented 
to  the  purchaser  that  there  would  be  no  diffi- 
culty in  paying  the  debt  at  maturity  (although 
the  vendor  knew  that  the  creditor  was  in  Eu- 
rope, and  would  not  return  for  several  months, 
and  that,  at  the  time  of  the  maturity  of  the 
debt,  there  would  be  no  one  at  the  place  of 
payment  to  accept  it,  which  was  unknown  to 
the  purchaser),  and  if  the  agent  and  attorney 
of  the  creditor,  with,  authority  so  to  do,  agreed 
that  his  principal  would  accept  payment  from 
the  purchaser,  and,  upon  his  return,  would  fix 
a  time  and  place  when  the  payment  could  be 
made,  and  would  notify  the  purchaser,  and  if» 
instead  thereof,  the  attorney  served  notice  on 
the  vendor  of  an  intention  to  sue  him  and 
claim  attorney's  fees  specified  in  the  note  (un- 
der avil  Code  1910,  |  4252),  which  he  did,  and 
this  was  without  any  notice  to  the  purchaser, 
who,  upon  hearing  of  it,  tendered  to  the  cred- 
itor, his  attorney,  and  the  vendor  severally  the 
full  amount  of  tne  principal  and  interest  due, 
equity  would,-  on  his  behalf,  relieve  the  land 
from  liability  for  the  interest  accruing  after 
a  continuing  tender  and  attorney's  fees,  in- 
cluded in  the  judgment  so  recovered. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  |  114;  Dec.  Dig.  {50;*  Mortgages, 
Cent  Dig.  ||  876-^1,  885,  887,  888;  Dec.  Dig. 
"  301.*] 


8.  Bills  and  Notes  (|  534*)— Mobtgagbs  (i 
301* )  —  Rights  of  Pabties  —  Attobnet'»? 
Fees. 

If  a  promissory  note  iucluded  a  provision 
for  the  payment  of  an  attorney's  fee,  and  suit 
was  brought  thereon,  but  the  process  and  serv- 
ice were  void,  and  an  order  was  taken  by  the 
plaintiff  for  the  issuance  of  new  process  and 
making  the  suit  returnable  to  a  later  term  of 
court,  this  became  the  return  term  of  the  case. 
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within  the  meaning  of  Civil  Code  1910,  |  4252, 
wliich  authorizes  the  debtor  to  pay  the  debt 
"on  or  before  the  return  day  of  the  term  to 
which  suit  is  brought,"  without  liability  for  at- 
torney's fees.  And  if  a  tender  was  duly  made 
by  the  debtor  after  the  suit  was  filed,  but  be- 
fore the  return  day  of  the  term  thus  fixed  had 
arrived,  attorney's  fees  could  not  be  collected. 

(a)  If  a  purchaser  of  land  from  the  debtor, 
with  an  agreement  to  pay  off  and  discharge  the 
debt  and  a  deed  made  by  the  vendor *s  testator  to 
secure  it,  made  a  tender,  he  could,  by  proper 
proceedings,  protect  the  land  from  the  lien  of 
a  judgment  for  attorney's  fees. 

[Ed.  Norte.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1946,  1947;  Dec.  Dig.  { 
534;*  Mortgages,  Cent.  Dig.  |§  876-881,  885, 
887.  888;    Dec.  Dig.  S  301.*] 

4.  Action  (|  50*)— Mobtgages  (§  202*)— M^b- 
joiNDEB— Nature  of  Proceeding. 

The  ground  of  the  demurrer,  based  on  mis- 
joinder of  parties  and  causes  of  action,  was  not 
meritorious. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  |§  511-547,  1130,  1152,  1504;    Dec.  Dig. 

L50  ;*   Mortgages,  Cent  Dig.  §S  762-771,  790 ; 
ec.  Dig.  §  292.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  Ia  Bell,  Judge. 

Action  by  W.  S.  Lof  tis  against  J.  W.  Alex- 
ander and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Jno.  A.  Boykln  and  J.  B.  Stewart,  both  of 
Atlanta,  for  plaintiff  in  error.  R.  B.  Black- 
bum,  Loundes  Calhoun,  and  L.  Z.  Bosser,  all 
of  Atlanta,  for  defendants  in  error. 

LUMPKIN,  J.  Loftls  brought  Ms  equita- 
ble petition,  seething  to  enjoin  the  collection 
of  an  execution  against  his  vendor  and  the 
land  bought  from  him  for  a  specilied  sum  as 
principal,  interest,  and  cost,  so  far  as  it  in- 
cluded interest  accruing  after  an  alleged  ten- 
der by  the  plaintiff,  and  attorney's  fees,  and 
also  praying  that  the  judgment  be  canceled, 
to  that  extent,  as  a  lien  on  the  land,  which 
bad  been  secured  by  a  deed  given  by  the 
former  owner  to  the  lender.  The  plaintiff 
offered  to  pay  into  court  the  full  amount  of 
the  execution,  and  prayed  that  the  amount 
admitted  to  be  due  might  be  paid  to  the 
plaintiff,  and  the  balance  be  held  by  the  sher- 
iff to  await  the  further  decree  of  the  court 
It  was  averred  that  the  estate  of  the  plain- 
tiff's vendor  was  not  liable  for  alleged  tor- 
tious acts  of  the  executor,  and  that  the  lat- 
ter, as  an  Individual,  was  insolvent 

[1]  1.  A  case  growing  out  of  the  same 
transaction  was  formerly  before  this  court 
Loftls  V.  Alexander,  137  Ga.  65,  72  S.  E. 
479.  When  Alexander,  the  holder  of  the 
notes  and  security  deed  made  by  Calhoun's 
testator,  brought  suit  against  Calhoun,  as  ex- 
ecutor, on  the  notes,  Loftls,  the  purchaser 
from  Calhoun,  sought  to  be  made  a  party, 
and  set  up  alleged  equities  against  the  plain- 
tiff and  defendant  in  that  case.  It  was  held 
that  he  could  not  do  so.  The  ruling  went 
only  to  that  mode  of  procedure.  It  did  not 
declare  that  Loftis  bad  no  equitable  right 
He  now  files  an  equitable  petition  against 


both  of  them.  According  to  bis  allegations, 
Alexander  held  the  notes  of  Calhoun's  testa- 
tor, and  a  deed  to  secure  their  payment 
Loftis  bought  the  tract  of  land  from  the 
executor  (who  bad  power  to  sell),  and  two 
bonds  for  title  were  given  to  him  for  two  dif- 
ferent parts  of  It  One  of  them  recited,  as  its 
consideration,  a  cash  payment  of  $1,500  and 
certain  notes  given  for  deferred  payments, 
and  also  that  the  land  was  subject  to  **a 
loan  deed"  given  to  Alexander  for  $4,500, 
which  Loftls  had  assumed.  The  other  bond 
recited,  as  its  consideration,  the  payment  of 
$1,000  cash  and  the  assumption  of  '*the  loan 
deed"  and  debt  to  Alexander,  and  obligated 
the  maker  to  execute  a  tiUe  to  the  pr6perty 
described  therein  upon  the  payment  of  the 
secured  debt  Thus,  as  to  both  parcels  which 
were  covered  by  the  deed  to  secure  the  loan, 
Loftis  was  a  purchaser  from  the  debtor's  ex- 
ecutor, with  part  of  the  purchase  money 
paid,  and  an  agreement  to  discharge  the  se- 
cured debt,  as  one  of  the  terms  of  the  pur- 
chase. As  to  one  of  the  parcels,  all  that  re- 
mained for  the  purchaser  to  do,  in  order  to 
acquire  a  title,  was  to  discharge  the  incum- 
brance. Relatively  to  the  vendor,  he  un- 
doubtedly had  the  right  to  do  so.  Relatively 
to  the  holder  of  the  incumbrance,  he  also  -had 
the  right  to  free  the  property  from  a  lien  or 
security  deed.  Whether  this  be  rested  on  the 
theory  of  subrogation  or  of  agency,  coupled 
with  an  interest,  equity  would  not  permit  the 
holder  of  an  Incumbrance  to  arbitrarily  re- 
fuse to  receive  payment  from  such  a  vendee 
of  the  debtor,  or  his  executor,  and  proceed 
to  subject  the  land  and  force  it  to  sale  by  the 
sheriff,  though  the  vendee  stands  ready  to 
pay,  and  tenders  payment 

In  Harris'  Law  of  Subrogation,  10,  it  is 
said:  "It  is  a  well-established  rule  that  any 
party  who  holds  an  interest  In  property, 
which  is  covered  by  mortgage  or  other  incum- 
brance, may,  for  his  own  protection,  by  pay- 
ing the  debt  which  is  a  charge  upon  it,  and 
removing  the  incumbrance,  thus  save  him- 
self from  loss  or  prejudice,  an^  then,  if  he 
is  subrogated,  it  presents  a  question,  or  may 
present  |i  question  of  successive  claims  on 
the  same  property.  A  mere  stranger  has  no 
right  to  tender  money  to  discharge  an  incum- 
brance on  property,  or  redeem  it  But  one 
who  has  an  interest  in  the  property  is  not  a 
stranger."  Id.  547.  In  as  early  an  authority 
as  Coke  upon  Littleton,  it  was  said  (side 
page  207b) :  "And  note,  be  that  hath  an  ia- 
terest  in  the  condition  on  the  one  side,  or  in 
the  land  on  the  other,  may  tender."  See, 
also,  Grafflin  v.  State,  103  Md.  171,  63  Atl. 
373,  7  Ann.  Cas.  1061,  and  note  on  page  1065 ; 
Harris  on  Tender,  91,  94.  In  this  state,  a 
deed  to  secure  a  debt  is  not  the  same  as  a 
mortgage.  Such  a  deed  conveys  title.  A 
mortgage  Is  only  a  lien.  But  a  deed  of  that 
character  is  in  several  particulars  similar  to 
a  common-law  mortgage;  and  one  of  them  is. 
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as  to  the  right  of  one  who  buys  the  property 
from  the  maker  of  the  deed,  and  obtains  an 
equitable  interest  therein,  to  protect  his  pur- 
diase  by  paying  oU  the  secured  loan,  espe- 
cially where,  as  part  of  the  contract  of  pur- 
chase, he  agrees  to  make  such  payment. 

It  l8  suggested  that  the  holder  of  the 
deed  to  secure  the  debt  ought  not  to  be  re- 
quired to  make  a  title  without  surrender  of 
his  bond  to  reconvey.  It  is  not  alleged  that 
any  bond  was  given  by  him.  .If  one  was 
made,  and  is  still  held  by  the  vendor  of  the 
present  plaintiff,  it  can  be  brought  in  and 
delivered  up  under  a  proper  decree.  If  it 
founS  its  way  into  the  hands  of  an  innocent 
assignee  for  value,  and  without  notice,  other 
than  Loftis,  this  might  raise  a  different 
question.  But  no  such  .thing  appears  from 
the  pleadings.  If  it  be  conceded  that  Loftis 
has  the  equitable  right  now  to  pay  off  the 
execution  in  full,  and  thus  clear  away  the 
incumbrance,  he  equally  had  the  right  to  pay 
the  debt  before  it  was  reduced  to  execution. 
We  hold  that,  under  the  allegations  of  the 
petition,  he  had  such  a  right,  and  Alexander, 
or  his  authorized  agent,  had  no  right,  to  re- 
fuse to  accept  payment  merely  because  the 
tender  was  made  by  Loftis,  the  purchaser, 
instead  of  by  his  vendor.  Th6  tender  was 
also  alleged  to  be  continuing. 

[2]  2.  If  Loftis  had  the  right  to  make  a 
tender,  did  he  do  so  in  proper  time?  He 
alleged  that  his  vendor  represented  that  there 
would  be  no  difficulty  in  paying  Alexander, 
although  the  vendor  knew  that  Alexander 
was  then  in  Europe  and  would  not  return  un- 
til after  the  maturity  of  the  debt,  but  this 
was  unknown  to  Loftis;  that  there  was  no 
one  accessible  at  the  maturity  of  the  debt, 
or  for  several  months  thereafter,  to  whom 
tender  or  payment  could  be  made;  that  the 
attorney  and  agent  of  Alexander,  who  had 
authority  to  do  so,  agreed  that  Alexander 
would  receive  payment  from  Loftis,  and,  on 
his  return  firom  Europe,  would  fix  a  time 
and  place  for  that  purpose  and  notify  Lof- 
tis; but.  Instead  of  so  doing,  he  gave  notice 
to  Calhoun,  executor,  and  brought  suit  on 
the  notes  of  the  testator  for  the  principal 
and  interest,  and  also  for  attorney's  fees, 
and  recovered  a  judgment,  although  Loftis 
tendered  to  Alexander,  his  attorney  and 
agent,  and  also  to  Calhoun,  executor,  the  full 
amount  of  principal  and  Interest;  and  that 
Loftis  was  not  informed  of  the  giving  of 
any  notice  of  an  intention  to  lue.  If  these 
allegations  be  assumed  to  be  true,  as  they 
must  be  on  demurrer,  the  plaintiff  was  mis- 
led and  caused  to  delay  making  a  tender. 
The  creditor  could  not  cause  him  to  delay, 
and  at  the  ^ame  time  add  attorney's  fees  to 
the  incumbrance  on  the  property  because  of 
such  delay. 

[3]  8.  Moreover,  it  was  alleged  that  the 
snlt  of  Alexander  against  Calhoun  veas  orig- 
inally brought  to  the  November  term,  1910, 


of  the  superior  court;  that  the  process  was 
addressed  to  Calhoun,  and  not  to  him  as 
executor;  that  the  suit  was  not  answered; 
that  thereafter,  on  February  14,  1911,  ou 
motion  of  the  attorney  of  Alexander,  an  or- 
der was  passed  by  the  court  amending  the 
process  and  directing  that  new  process  is- 
sue and  be  served;  that  such  process  was 
issued  and  served,  returnable  to  the  March 
term  of  court;  but  that  on  November  6th 
the  tender  had  been  made  by  Loftis.  By 
section  4252  of  the  Civil  Code,  it  is  declared 
that  obligations  to  pay  attorney's  fees  upon 
any  note  or  other  evidence  of  indebtedness, 
in  addition  to  interest,  are  void,  and  no  court 
shall  enforce  such  agreements,  unless  the 
debtor  shall  fail  to  pay  such  debt  "on  or 
before  the  return  day,  of  the  court  to  which 
suit  is  brought  for  the  collection  of  the  same: 
Provided,  the  holder  of  the  obligation  sued 
upon,  his  agent  or  attorney  notifies  the  de- 
fendant in  writing,  ten  days  before  the  suit 
is  brought,  of  his  intention  to  bring  suit, 
and  also  of  the  term  of  court  to  which  suit 
will  be  brought"  The  evident  purpose  of 
this  section  was  to  require  notice  to  the 
debtor  before  the  bringing  of  suit,  and  to 
grant  the  privilege  of  paying  the  debt  un- 
til the  return  day  of  the  term  to  which  suit 
is  brought  Attorney's  fees  spedfled  in  a 
note  can  only  be  collected  on  the  statutory 
terms;  otherwise  the  law  declares  the  agree- 
ment to  pay  them,  in  addition  to  interest,  to 
be  void.  Under  the  allegations,  as  to  this 
statute,  the  filing  before  the  November  term 
and  the  prayer  for  process  returnable  to 
that  term'  were  abrogated  by  the  act  of  the 
plaintiff's  attorney.  The  suit  was  no  longer 
returnable  to  that  term,  but  to  another  and 
later  term.  The  later  term  became  the  re- 
turn term  to  which  the  case  was  brought; 
and,  under  the  statute,  the  debtor  (or  one 
having  the  right  to  do  so)  could  make  the 
tender  before  the  return  day  of  that  term. 

[4]  4.  There  was  no  misjoinder  of  par- 
ties or  causes  of  action  in  Joining  the  vendor 
as  a  defendant  in  the  same  equitable  action 
with  the  holder  of  the  loan  deed.  It  is 
proper  that  all  parties  having  an  interest  in 
the  subject-matter  should  be  made  parties  to 
the  equitable  proceeding,  so  that  full  and 
complete  Justice  may  be  done.  No  distinct 
objection  was  raised  to  the  making  of  the 
attorney  and  alleged  agent  of  the  holder  of 
the  security  deed  a  party.  Apparently  he 
was  made  a  party  defendant  on  the  idea  that, 
as  the  attorney  who  brought  suit  on  the 
notes,  he  was  interested  in  the  collection  of 
the  stipulated  attorney's  fees,  which  Is  the 
main  cause  of  the  present  litigation. 

The  prayers  of  the  petition  are  somewhat 
meagre  for  a  complete  settlement  of  the  equi- 
ties of  all  parties  in  interest ;  but  the  demur- 
rer was  not  directed  against  them. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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LANGDAIiB  ▼.  J.  H.  BOWDBN  &  CO. 
(Supreme  Court  of  Oeor^'a.     Jan.  23,  1913.) 

(8yllahu9  ly  the  Court.) 

1.  RxPLsviN  (8  69*)— Necessity  of  Pobadino. 

Suit  was  brought  to  recover  certain  per^ 
Bonal  property.  The  defendant  denied  that  the 
property  belonged  to  the  plaintiffs,  and  alleged 
that  it  was  agreed  to  be  sold  by  the  defendant 
to  the  plaintiffs  on  certain  conditions,  which 
were  not  complied  with,  and  the  sale  was  never 
consummated.  The  plaintiffB  introduced  evi- 
dence to  show  that  they  had  bought  the  prop- 
erty from  the  defendant  for  a  stated  amount,  a 
part  of  which  was  to  be  paid  in  cash,  and  their 
notes  were  to  be  given  tor  deferred  payments, 
and  that  they  had  lawfully  received  possession, 
and  had  tendered  to  the  defendant  the  cash  pay- 
ment9  and  the  notes  as  agreed,  but  he  had  re- 
fused to  receive  them,  'and  had  wrongfully  re- 
taken possession  of  the  property  by  force. 
Heldt  that  in  such  case  evidence  that  the  pur- 
chasers (the  plaintiffs)  tendered  the  cash  pay- 
ment and  notes  was  admissible,  as  tending  to 
show  their  right  to  the  property,  without  any 
formal  pleading  of  a  tender. 

[Ed.  Note.—For  other  cases,  see  Replevin, 
Cent  Dig.  §§  257-279;   Dec.  Dig.  §  69.*1 

2.  Tbovsb  and  Conveiusxozi  a  54*)  —  Dak- 

AOES. 

In  an  action  to  recover  personal  property, 
usually   termed   trover,   under  the  statute,   the 

Slaintiff  is  not  entitled  to  recover  both  the 
ighest  proved  value  at  any  time  between  the 
conversion  and  the  trial  and  also  hire.  A 
charge  to  that  effect  was  erroneous.  Jacques  v. 
Stewart,  81  Ga.  81,  6  S.  B.  815. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {§  252,  255-257 ;  Dec 
Dig.  i  54.*] 

• 

3.  Instecctions. 

In  view  of  the  character  of  the  case,  and 
of  the  evidence^  there  was  no  error  in  the  an- 
nouncement of  the  presiding  judge  that  he 
would  not  charge  in  regard  to  a  timber  contract 
between  the  defendant  and  a  third  person,  or 
in  not  charging  in  regard  to  it  as  an  element  of 
set-off,  in  case  the  plaintiffs  obtained  a  verdict 
in  the  trover  case  to  recover  a  sawmill  and  ap- 
purtenancea 

4.  Instructions. 

The  portion  of  the  charge  to  which  excep- 
tion is  taken,  on  the  ground  that  it  contained 
an  intimation  of  opinion,  was  not  amenable  to 
that  criticism. 

5.  New  Trial  (}  24^)— Grounds— Error  in 
judousnt. 

An  error  in  entering  up  a  judgment,  by 
reciting  that  it  should  be  at  8,  instead  of  7, 
per  cent,  interest,  is  not  a  proper  ground  for  a 
motion  for  a  new  trial.  Such  action  might 
furnish  ground  for  a  direct  exception,  motion 
to  amend,  or  some  other  appropriate  remedy; 
iMit  it  would  be  no  cause  for  trying  tiie  case 
again  before  a  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  I  35 ;    Dec.  Dig.  {  24.*] 


Error  from  Superior  GoTUt,  CUnch  Goun- 
ty ;  T.  A.  Parlser,  Judge. 

Action  t>y  J.  H.  Bowden  &  Co.  against  J.  D. 
Langdale.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 


B.  W.  t  Edwards,  of  Valdosta,  and  R-  G. 
Dlckerson,  of  HomervlUe,  for  plaintiff  in  er- 
ror. S.  O.  Townsend,  of  St  Marys,  and  E. 
K.  Wilcox,  of  Valdosta,  for  defendants  in  er- 


ror. 


LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 

(12  Ga.  App.  »6) 

SOUTHERN  RY.  CO.  t.  BARBER. 

(No.   4,436.) 

(Court  *of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(Syllabus  hy  the  Court  J 

1.  Neoliobncb  (§  10§*)— Actions— Pleadiwq. 

Where  the  fulegations  of  a  petition  show 
that  the  acts  of  negligence  charged  against  the 
defendant  were  not  the  proximate  and  effective 
cause  of  the  injury  complained  of,  a  demurrer 
thereto  should   have  been  sustained. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §}  174.  175.  178,  180;  Dec.  Dig.  { 

(Additional  Sylldbue  hy  Editorial , Staff .) 

2.  Railboads  (§  282*)— NEOLiasNCE  —  Ac- 
tions—Pleading. 

A  petition  alleging  negligence  of  a  rail- 
road in  failing  to  fill  the  space  between  the 
rails,  or  to  build  a  crossing  where  it  was  neces- 
sary to  cross  the  track  to  place  a  shipment  on 
the  warehouse  platform,  and  that  plaintiff  was 
injured  through  the  frightening  of  his  mules 
by  an  object  on  the  platform,  and  the  upset- 
ting of  his  wagon  by  the  projecting  rails,  shows 
that  the  proximate  cause  of  the  injury  was  not 
the  negligence  alleged,  but  was  the  presence  of 
the  object  on  the  platform,  as  to  which  no  neg- 
ligence was  alleged,  and  the  petition  is  subject 
to  demurrer. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  910-923 ;    Dec  Dig.  }  282,*] 

Russell,    J.,   dissenting. 

Error  from  City  Court  of  Baxley;  A.  V. 
Sellers,  Judge. 

Action  by  C.  M.  Barber  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

Bennet,  Twitty  &  Reese,  of  Brunswick, 
and  J.  B.  Moore,  of  Baxley,  for  plaintiff  in 
error.  V.  E.  Padgett,  of  Baxley,  for  defend- 
ant In  error. 

HILL,  O.  J.  This  is  a  suit  brought  against 
the  Southern  Railway  Company  to  recover 
damages  for  personal  Injuries,  to  which  a  gen- 
eral demurrer  to  the  petition  was  overruled, 
and  the  question  to  be  decided  here  Is  as  to  the 
correctness  of  this  judgment  It  Is  necessary 
to  state  only  that  portion  of  the  petition 
which  particularly  describes  the  manner  in 
which  the  alleged  injuries  were  received,  in 
order  to  determine  the  question  of  liability. 
The  fourth  and  fifth  paragraphs  ot  the  peti* 
tlon  describe  the  manner  In  which  the  inju- 
ries complained  of  occurred. 

Petitioner  shows  that  on  November  18, 
1911,  he  endeavored  to  deliver  to  the  railway 
company,  at  its  depot,  a  bale  of  cotton,  which 
said  bale  of  cotton  he  had  in  a  wagon  drawn 
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by  two  mules ;  and,  when  he  arrived  at  the 
warehouse,  he  found  that  the  only  way  ac- 
cessible thereto,  so  as  to  deliver  the  cotton, 
was  by  passing  over  the  track  and  main  line 
and  delivering  the  same  either  on  the  north 
side  of  the  platform  or  at  the  west  end  there- 
ot  AS  the  si^e  track  south  of  the  depot  was 
occupied  by  a  line  of  box  cars,  which  were 
standing  within  one  or  two  feet  of  the  depot 
and  extended  beyond  the  depot,  so  that  he 
could  not  cross  the  side  track  or  approach 
the  south  side  of  the  depot;    that,  at  the 
time  he  approached  said  depot  for  the  pur- 
pose of  delivering  the  cotton,  he  saw  another 
wagon  standing  towards  the  north  end  of  the 
warehouse  and  platform,  being  loaded  with 
freight  from  the  warehouse;  that  It  was  us- 
ual and  customary  to  deliver  cotton  to  the 
railway  company,  and  the  cotton  was  receiv- 
ed by  it  on  the  platform  at  the  east  end  of 
the  warehouse,  said  platform  extending  some 
25  feet  easterly  from  the  warehou^,  and  the 
platform  on  the  north  side  of  the  warehouse 
being  only  3  or  4  ftet ;  and,  at  the  time  peti- 
tioner endeavored  to  deliver  said  ootton  to 
the  warehouse,  the  said  platform,  which  lies 
Immediately  north  of  the  depot,  was  filled 
with  freight,  and  the  only  place  to  deliver 
the  cotton  to  the  company  was  on  the  plat- 
form at  the  east  end  of  the  depot,  where  the 
same  is   usually   and  ordinarily   delivered; 
that  the  railroad  company  had  removed  from 
between  the  north  edge  of  the  platform  and 
the  main  line  track  all  of  the  dirt,  and  that 
the  railroad  track  or  irons  were  fully  expos- 
ed, and,  in  order  to  approach  the  platform, 
it  was  necessary  to  pass  over  the  railroad 
irons  after  having  passed  over  the  side  track 
situated  immediately  north  of  the  main  line ; 
that   he   approached  said   platform   in  the 
usual  manner,  and  endeavored  to  pass  over 
the  side  track  and  railroad  in  order  to  de- 
liver the  cotton  on  said  platform,  and,  In  so 
doing,  he  had  to  drive  diagonally  across  said 
track.  Just  immediately  east  of  the  west  end 
of  the  depot,  where  the  platform  starts,  and, 
in  driving  the  mules  across  the  irons,  it  nec- 
essarily jolted  the  wagon  and  caused  the 
same  to  tilt;   and,  just  about  the  time  that 
the  driver  of  said  mules  got  the  heads  of  the 
mules  about  even  with  the  east  end  of  the 
depot,  they  became  frightened,  and  in  an  ef- 
fort to  get  away  flrom  the  platform,  and 
from  whatever  object  it  was  on  the  platform 
which  had  frightened  them,  the  wheels  of 
the  wagon  struck  the  irons  of  the  main  line 
track,  and  said  irons  being  six  Inches  high, 
said  wheels  slipped  on  the  irons  and  made 
an  additional  noise,  frightening  the  mules, 
and,  so  slipping,  the  wheels  of  the  wagon 
locked   against  the  body,   and,   before   the 
mules  could  be  stopped,  they  jerked  the  wag- 
on across  the  main  line  track,  in  its  locked 
condition,  and  threw  petitioner  therefrom  to 
the  ground,  where  he  struck  one  of  the  Irons, 
in  falling,  with  his  right  arm,  and  broke 
both  bones  therein  Just  above  the  wrist 


The  particular  negligence  alleged  against  the 
railway  company  was  as  foUows:  (a)  In  not 
providing  a  crossing  and  properly  keeping 
and  maintaining  the  same  at  or  near  the 
west  end  of  Its  depot  or  cotton  platform,  so 
that  the  same  could  be  approached  with  safe- 
ty, (b)  That  said  railroad  company  was  neg- 
ligent in  keeping  the  line  of  cars  on  the 
south  side  of  the  warehouse  so  thaf:  the 
warehouse  could  not  be  approached  from 
that  side,  (c)  That  said  railroad  company 
was  negligent  in  not  filling  in,  between  the 
irons  of  the  main  line,  dirt  or  other  matter, 
so  that,  in  crossing  the  same,  one  could  drive 
over  said  Irons  with  reasonable  safety,  (d) 
That  the  railroad  company  was  negligent  in 
removing  dirt  and  other  matter  which  ac- 
cumulates between  the  iron  and  the  main 
line,  and  also  between  the  main  line  track 
and  the  depot,  because,  if  said  dirt  and  other 
noatter  was  not  so  removed,  it  would  not 
leave  the  railroad  irons  exposed  as  they  are 
now,  and  they  could  be  crossed  in  perfect 
safety. 

An  amendment  was  made  to  the  petition; 
but  the  allegations  of  the  amendment  do  not 
substantially  change  the  description  contain- 
ed in  the  original  petition,  showing  tiie  man- 
ner la  which  the  injuries  were  received  by 
the  petitioner,  nor  the  grounds  of  alleged 
negligence.  Ordinarily,  all  allegations  of 
negligence  should  be  determined  by  the  jury; 
but  we  seriously  doubt  if  the  allegations  of 
negligence  in  the  prteent  casev  assuming  that 
they  were  proved  by  the  plaintifr,  would  au- 
thorize a  recovery.  Construing  these  allega- 
tions most  strongly  against  the  pleader,  it 
does  not  clearly  appear  what,  duty  was  upon 
the  railroad  company  In  matters  wherein 
negligence  Is  alleged,  nor  wherein  the  duty 
was  violated.  Indeed,  if  any  duty  of  the 
railroad  company  is  shown  at  all  in  refer- 
ence to  these  matters,  so  far  as  the  plaintifl! 
was  concerned,  the  allegation  which  seems 
to  be  the  substance  of  the  negligence  com- 
plained of,  that  the  defendant  company  was 
negligent  in  having  and  maintaining  its 
traces  above  the  sorface  of  the  ground,  and 
thereby  causing  a  dangerous  situation  for 
any  one  who  attempted  to  cross  these  tracks 
in  order  to  deliver  freight  on  the  railroad 
platform,  clearly  shows  that  the  danger  of 
the  situation,  if  any,  was  manifest  and  obvi- 
ous; and  there  is  no  allegation  which  shows 
that  the  plaintiff  was  necessarily  compelled 
to  cross  these  tracks  In  order  to  get  ]:o  the 
platform  at  that  point,  or  why  he  could  not 
have  waited  and  gone  to  the  platform  at 
the  other  end,  for  the  purpose  of  delivering 
his  bale  of  cotton. 

[1,2]  But,  even  conceding  that  these  al- 
legations were  sufildent  to  make  out  a  prima 
fade  case  of  negligence,  the  plaintiff  could 
not  recover,  unless  the  alleged  negligence 
was  the  proximate  and  efficient  cause  of  his 
injuries.  It  must  be  manifest,  from  a  mere 
casual  reading  of  the  mannw  in  which  he 
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received  his  injuries,  that  this  condition  of 
the  rails  was  not  the  proximate  and  effective 
cause  of  his  Injuries,  but  that  the  fright  of 
the  mules  was  the  proximate  and  effective 
cause.  It  is  certain  that  no  injury  would 
have  been  received,  from  the  condition  of  the 
rails,  but  for  the  fright  of  the  mules.  The 
condition  of  these  rails  did  not  cause  this 
fright;  but,  according  to  the  plaintiff,  it  was 
caused  by  some  unknown  object  on  the  plat- 
form of  the  depot.  It  is  not  stated  what  ob- 
ject it  was  that  frightened  the  mules,  nor  is 
it  stated  that  the  railroad  company  was  neg- 
ligent in  having  on  its  platform  the  object 
which  frightened  them.  The  mules  might 
have  become  frightened  at  any  object  law- 
fully and  properly  upon  the  defendant's  plat^ 
form.  The  plaintiff's  mules  may  have  been 
easUy  frightened  at  any  unusual  object 
They  may  have  been  inherently  vicious  in 
t^is  respect  The  gist  of  the  whole  com- 
plaint is  that  the  mules  became  frightened 
at  some  object  on  the  platform  and  attempt- 
ed to  run  away.  This  fright  in  all  proba- 
bility, would  have  occurrecf,  with  its  results, 
even  if  the  mules  drawing  the  wagon  were 
not  at  the  time  crossing  the  railroad  tracks. 
In  other  words,  the  condition  of  the  tracks 
and  the  act  of  crossing  the  tracks,  according 
to  the  allegations  of  the  plaintiff,  had  noth- 
ing whatever  to  do  with  causing  the  fright 
of  the  mules.  There  is  nothing  to  show,  in 
any  of  the  allegations  of  the  petition,  that 
any  of  the  negligence  attributed  to  the  rail- 
road company  either  was  the  effective  or  the 
proximate  cause  of  the  injury,  or  had  any- 
thing to  do  with  the  injury  to  the  plaintiff; 
and  it  is  obvious,  from  the  petition,  that  the 
sole  effective  and  proximate  cause  was  the 
fright  of  the  mules  at  some  unknown  object 
on  the  platform,  and  their  attempt  to  run 
away. 

The  case  seems  to  be  almost  identical,  on 
the  facts,  with  that  of  Mayor,  etc.,  of  Ma- 
con V.  Dykes,  103  Ga.  847,  31  S.  B.  443.  In 
the  Dykes  Case  the  plaintiff,  while  driving  a 
horse  attached  to  a  two-wheel  road  cart 
along  the  street  in  Macon,  upon  which  the 
railroad  had  a  track,  attempted  to  drive 
across  the  track  at  an  angle  of  about  45  de- 
grees. When  the  wheels  of  the  cart  came  in 
contact  with  the  Iron  rails  of  the  track,  the 
wheels  slipped  along  the  rails  and  made  a 
scraping  noise.  The  horse  began  to  kick, 
jump,  and  run,  and  became  wholly  unman- 
ageable. He  ran  at  full  speed  along  the 
street  for  about  160  feet,  when  the  cart  col- 
lided with  a  wagon,  and  the  plaintiff  was 
violently  thrown  to  the  ground  and  seriously 
injured.  The  height  of  the  rails  of  the  track 
above  the  surface  of  the  street  was  variously 
estimated  by  the  witnesses  to  be  from  two 
to  four  inches.  An  ordinance  of  the  city 
made  tt  unlawful  for  any  street  railroad 


company  to  construct  or  place,  in  the  streets 
of  the  city,  any  track,  the  rails  of  which 
should  be  above  the  level  of  the  street  The 
negligence  alleged  against  the  company  was 
in  having  the  rails  above  the  street  in  viola- 
tion of  the  ordinance.  The  Supreme  Court 
held  that,  even  assuming  that  t^e  defendants 
were  negligent  in  this  respect,  this  negligence 
was  not  the  proximate  cause  of  the  plain- 
tiff's injury,  but  that  the  proximate  cause 
was  the  fright  of  his  horse. 

In  the  present  case  the  facts  are  even 
stronger,  for  while  in  the  Dykes  Case  it 
might  have  been  logically  inferred  that  the 
height  of  the  rails  produced  the  scraping 
noise  which  caused  the  fright  of  the  horse, 
and  thus  contributed  in  some  degree  to  the 
Injury,  and  but  for  this  the  horse  would  not 
have  become  frightened,  in  the  present  case 
the  height  of  the  rails,  or  the  noise  produced 
thereby,  had  nothing  to  do  with  the  fright 
of  the  mules.  This  was  caused  solely  by 
some  object  on  the  platform.  To  determine 
what  is  a  proximate  and  effective  cause  of 
an  injury  depends  upon  the  facts  of  each 
case;  but  the  rule  is  universally  well  set- 
tled that  the  law  gives  a  right  of  action 
only  for  the  principal,  leading,  effective  cause. 
Belding  v.  Johnson,  86  Ga.  177,.  12  S.  B.  804, 
11  L.  R.  A.  53;  Brown  v.  City  of  Atlanta,  66 
Ga.  71 ;  Gaskins  v.  City  of  Atlanta,  73  Ga. 
746;  Ayers  v.  L.  &  N.  B.  Co.,  5  Ga.  App.  454, 
63  S.  E.  530,  and  cases  cited. 

We  think,  for  the  reason  above  indicat- 
ed, that  the  lower  court  erred  in  not  sus- 
taining the  general  demurrer  to  the  petition. 

Judgment  reversed. 

RUSSELL,  J.  (dissenting).  I  think  the 
lower  court  ruled  correctly  In  refusing  to 
sustain  the  general  demurrer  to  the  plain- 
tiff's petition.  In  my  opinion,  it  was  for 
the  jury  to  say  whether  the  fright  of  the 
mules  was  the  cause  of  the  injury.  It  was 
for  the  jury  to  say  whether  the  efficient 
antecedent  cause  (which  alone  can  properly 
be  denominated  the  proximate  cause)  of  the 
injury  was  the  fright  of  the  mules,  caused 
by  some  object  on  the  defendant's  platform, 
or  whether  the  defendant's  negligence  In 
failing  to  provide  its  patrons  with  a  sate 
and  convenient  means  of  approach  to  the 
depot  or  platform,  in  loading  and  unloading 
freight  to  be  delivered  to  or  received  by  it, 
was  the  prime,  underlying,  efficient,  and  op- 
erative cause  to  which  the  Injury  was  due. 
It  is  very  rarely  that  a  court  can  judicially 
determine  that  any  act  of  negligence  must 
necessarily  defeat  the  plaintiff's  right  to  re- 
cover; and,  in  my  opinion,  this  case  does  not 
fall  within  the  exception,  but  rather  is  to 
be  classed  under  the  general  rule  that  Ques- 
tions of  negligence  are  for  exclusive  deter- 
mination by  the  Jury* 
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WEBB  T.  McGRANIE. 
McCBANIE  ▼.   WEBB.     (Nos.   4,268,   4,269.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(Syttahus  hy  the  Court.) 

Master  awD  Servant  (§  80*)— Cowtract  of 

E^PLOTMENT— -Wages. 

The  fact  that  wages  are  payable  weekly 
raises  the  presumption  that  the  contract  of  hir- 
ing was  by  the  week,  and,  there  being  no  eyi- 
dence  that  the  hiring  in  the  present  case  was 
for  a  longer  term,  the  judge  of  the  superior 
court  did  not  err  in  rendering  a  final  decision 
apon  the  certiorari,  and  entering  a  judgment 
against  the  defendant  for  the  sum  admitted  to 
be  the  weekly  wages  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §§  107-127;  Dea  Dig.  { 
80.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty: J.  T.  Pendleton,  Judge. 

Action  by  J.  T.  Webb  against  O.  G.  Mc- 
Cranie.  Judgment  for  plaintiff  on  certiorari 
for  less  than  the  amount  claimed  and  he 
brings  error,  and  defendant  assigns  cross- 
error.  Judgment  on  main  bill  of  exceptions 
affirmed,  and  cross-bill  dismissed. 

A.  H.  Dayis,  of  Atlanta,  for  plaintiff  in 
error.  Jerome  Moore,  of  Atlanta,  for  de- 
fendant in  error. 

RUSSEUj,  J.  This  case  concerns  the 
right  of  a  discharged  employ^  to  recover 
his  wages,  and  involves  a  construction  of  the 
following  contract:  "Atlanta,  Georgia,  Ful- 
ton County.  Agreement  between  K.  D.  Bur- 
gess, party  of  the  first  part,  and  J.  T.  Webb, 
party  of  the  second  part,  all  of  town  and 
county  aforementioned.  The  party  of  the 
first  part  desires  to  give  a  working  interest 
to  the  second  party,  and  does  so  on  the  fol- 
lowing terms  and  conditions  (the  first  party 
being  the  sole  owner  of  the  Jewell  Shirt  Co.). 
Commencing  January  1,  1912,  and  on  or 
about  the  first  of  each'  year  thereafter,  they 
shall  take  stock,  after  deducting  all  expenses 
that  have  accumulated  against  said  firm 
the  net  profits  shall  be  credited  as  follows: 
One-fourth  to  J.  M.  Jewell,  one-eighth  to  J. 
T.  Webb,  and  the  remainder  to  the  first 
party.  This  Is  to  keep  up  from  time  to  time 
until  there  shall  appear  a  credit  to  the  sec- 
ond party  of  five  hundred  dollars,  when  same 
passes  to  him  as  that  much  stock  in  the  firm. 
This  is  based  on  tbe  present  capital  of  the 
firm,  and  should  same  be  changed,  then  the 
second  party  shall  share  the  profits  only  in 
proportion  to  such  change.  The  considera- 
tion to  the  facts  set  out  above,  the  second 
party  is  to  remain  with  the  first  party,  to 
devote  his  whole  time  and  ability  to  the  in- 
terest of  the  firm,  and,  as  further  remuner- 
ation, he  shall  draw  a  salary  of  $25.00  per 
week  for  said  services.  His  main  duties 
shall  be  that  of  salesman,  but  at  any  time 
that  he  can  be  of  use  In  any  other  capadly 
he  shall  do  so.    If  for  any  unknown  reason 


the  second  party  should  at  any  time  sever 
his  connections  with  the  firm,  then  he  is  to 
be  credited  only  with  his  profits  up  to  the 
last  stock-taking  date.  This  agreement  in 
duplicate.  This  salary  and  service  account 
to  begin  Jan.  Ist,  1911.  K.  D.  Burgesa  T. 
J.  Webb." 

Under  this  contract  Webb  went  to  work 
with  the  Jewell  Shirt  Company,  and  he  re- 
mained with  the  partnership  until  July  11, 
1911,  when  he  was  discharged.  He  brought 
a  suit  for  four  weeks'  salary,  amounting  to 
$100,  and  the  jury  rendered  a  verdict  in  his 
favor.  A  certiorari  was  sustained,  and  it 
being  agreed  that  there  was  no  question  of 
fact  involved,  the  judge  of  the  superior  court 
rendered  a  final  judgment  in  favor  of  the 
plaintiff  for  $25.  The  plaintiff  excepts,  be- 
cause he  contends  the  certiorari  should  have 
been  overruled,  and  the  defendant  excepts 
upon  the  ground  that  tbe  court  should  have 
rendered  judgment  in  his  favor,  and  in  no 
event  should  have  rendered  judgment  for  a 
larger  sum  than  $8.84. 

As  appears  from  the  contract.  Burgess  must 
in  one  sense  have  owned  a  three^fourths  in- 
terest in  the  partnership  at  the  time  he  of- 
fered to  contract  with  Webb,  for  he  only  con- 
tracted to  credit  Webb  with  one-eighth  of 
the  net  profits,  and  he  reserved  one-quarter 
to  J.  M.  Jewell,  and  the  remainder  fwhich 
would  be  five-eighths)  to  himself,  and  the 
agreement  in  regard  to  the  one-eighth  of  the 
net  profits  which  was  to  be  paid  by  himself 
to  Webb,  together  with  the  provisions  in  re- 
gard to  Jewell's  one-quarter  of  the  profits, 
taken  in  connection  with  the  statement  that 
the  contract  declares  Burgess  to  be  the  sole 
owner  of  the  property  employed  in  the  busi- 
ness, leads  inevitably  to  the  conclusion  that 
the  promise  to  pay  one-eighth  of  the  net 
profits  contemplated  a  future  or  prospective 
partnership,  but  was  to  be  treated,  until  that 
time  arrived,  as  a  mere  bonus  to  encourage 
extraordinary  faithfulness  and  attention  to 
business. 

Before  the  first  year  mentioned  in  the  con- 
tract had  expired.  Burgess  sold  the  business 
to  the  defendant,  McCranie.  There  is  no  evi- 
dence that  McCranie  had  any  knowledge  of 
the  stipulations  in  regard  to  profits  and  the 
future  interest  of  Webb  or  others  in  the  busi- 
ness. According  to  the  evidence,  he  continu- 
ed Web|>  in  his  employment,  and  until  tkd 
time  of  Webb's  discharge,  paid  Webb  as  he 
had  been  previously  paid — at  the  rate  of  $25 
per  week.  It  may  be  that  Webb  would  have 
a  right  of  action  against  Burgess  for  any 
damages  accruing  to  him  as  a  result  of  the 
sale  to  McCranie  without  advising  the  latter 
as  to  his  liability  to  divide  profits  at  the  ex- 
piration of  the  year  from  the  making  of  the 
contract,  but,  so  far  as  appears  from  the 
plaintiJTB  evidence,  McCranie  bought  Bur- 
gess's business  (the  Jewell  Shirt  Company) 
without  notice  that  he  would  be  required  to 
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divide  the  net  profits;  and,  in  the  absence 
of  any  proof  upon  this  point,  certainly  Mc- 
Oranie  would  not  be  under  any  such  liabil- 
ity, and  the  only  question  which  can  now 
be  considered  is  whether  McOranie  by  reason 
of  continuing  Webb  in  his  employment  after 
he  himself  took  charge  of  the  business  would 
be  liable  to  Webb  upon  a  contract  of  hiring 
extending  for  a  longer  period  than  a  week 
at  a  time.  At  the  time  that  Webb  was  dis- 
charged he  had  worked  two  days  beyond  the 
end  of  the  week  for  which  he  had  been  paid, 
and,  after  his  discharge,  the  defendant  sent 
him  a  check  for  $8.84  in  payment  for  those 
two  days,  which  was  returned  by  Webb,  and 
thereafter  again  sent  another  check  for  the 
same  amount,  which  Webb  did  not  return, 
but  which  he  refused  to  collect  and  exhibit- 
ed at  the  trial. 

Section  3133  of  the  Civil  CJode  is  as  fol- 
lows: "That  wages  are  payable  at  the  stipu- 
lated period  raises  the  presumption  that  the 
hiring  is  for  such  a  period ;  but  if  anything 
in  the  contract  shows  that  the  hiring  was 
for  a  longer  term,  the  mere  reservation  of 
wages  for  a  lesser  time  will  not  control.  An 
indefinite  hiring  may  be  terminated  at  will 
by  either  party."  This  Code  section  is  prac- 
tically an  adaptation  of  section  1291  of  the 
second  volume  of  Story  on  Contracts  (5th 
Ed.),  which  is  quoted  with  approval  by  Justice 
Simmons  in  Magarahan  v.  Wright,  83  Ga.  778, 
10  S.  E.  585.  It  is  undisputed  that  the  wages 
of  Webb  were  payable  weekly.  This  raises 
the  presumption  that  the  hiring  was  only  for 
the  period  of  one  week  at  a  time.  The  ques- 
tion presented,  therefore,  is  whether  there  is 
anything  in  the  contract  to  show  that  the 
hiring  involved  in  the  present  case  was  for 
a  longer  term.  The  trial  judge  held  that 
there  was  not,  and  we  concur  in  this  conclu- 
sion. 

We  have  adverted  to  the  fact  that  the  Code 
section  was  taken  from  Mr.  Story's  work  on 
Contracts,  because,  upon  examination  of  the 
text  of  section  1203  of  the  second  volume, 
above  referred  to,  as  well  as  the  citations  on 
which  Mr.  Story's  opinion  is  based,  it  Is  very 
plain  that  under  the  ruling  of  the  English 
courts  the  presumption  that  the  hiring  was 
weekly  (which  arises  in  this  case  from  the 
fact  that  the  plaintlfiTs  wages  were  payable 
weekly)  cannot  be  rebutted  by  anything  ap- 
pearing in  the  contract  or  the  evidence.  The 
contract  dealt  with  two  distinct  matters — 
one,  the  interest  in  the  business,  dependent 
on  profits;  the  other,  wages,  which  depend- 
ed only  upon  the  plaintlfTs  service.  When 
Mr.  Burgess,  who  originally  contracted  with 
the  plaintiff,  sold  out,  MoCranle  did  not  ex- 
pressly assume  the  contract  of  hiring.  He 
found  Webb  in  the  business,  being  paid  $25 
per  week,  and  he  had  the  right  to  presume 
that  the  contract  was  one  of  hiring  by  the 
week.  There  is  no  evidence  to  show  that  Mr. 
Webb  informed  him  of  any  contrary  under- 
standing, and  consequently,  when  he  discharg- 


ed him,  after  only  two  days  service  (which  had 
not  been  paid  for),  McCranie  was  liable  for 
the  wages  for  the  week  which  had  not  been 
completed.  The  contract  which  Webb  made 
with  Burgess  cannot  be  construed  as  being 
indefiuite;  for,  so  far  as  the  profits  are  con- 
cerned, they  were  to  be  divided  at  the  ^id 
of  one  year.  It  cannot  be  treated,  so  far  as 
wages  are  concerned,  as  being  for  one  year; 
for  there  is  no  proof  of  the  custom  such  as 
appears  In  a  number  of  cases  in  which  the 
question  has  been  raised.  The  presumption 
is  not  to  be  rebutted  by  the  fact  tbat  Webb 
might  have  an  interest  in  the  profits;  for, 
so  far  as  appears  from  the  evidence,  Mc- 
Cranie was  not  bound  by  that  stipulation. 
For  these  reasons,  the  judgment  of  the  trial 
judge  upon  the  remainder  of  the  exceptions 
must  be  affirmed. 

The  contention  of  the  defendant,  in  the 
cross-bill  of  exceptions,  that  he  is  not  in  any 
event  indebted  to  Webb  in  an  amount  greater 
than  $8.34,  or  his  wages  for  two  days  which 
he  worked,  is  without  merit,  and  is  control- 
led by  what  has  already  been  ruled  in  the 
main  bill  of  exceptions,  and  for  that  rea- 
son the  cross-bill  of  exceptions  must  be  dis- 
missed. 

Judgment  upon  the  main  bill  of  exceptions 
afiirmed.    Cross-bill  of  exceptions  dismissed. 


(12  CkL  App.  294) 

GEORGIA  R.  R.  t.  HUNTER.     (No.  4,529.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(Syllabus  by  the  Court) 

1.  Appeal  and  Errob  (§  1195* )--Decisiow 
ON  Prior  Appeal  —  Effect  —  jRuling  oif 
Pleadings. 

It  having  been  settled  by  the  decision  of 
this  court,  when  the  case  was  here  at  a  pre- 
vious term,  that  the  petition  set  forth  a  cause 
of  action,  in  order  to  authorize  a  recovery  in 
favor  of  the  plaintiff,  it  was  only  necessary 
that  he  prove  his  case  substantially  as  laid 
in  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  4661-4665;  Dec  Dig.  S 
1195.*] 

2.  Master  and  Servant  (8  264*)— Injuries 
TO  Servant— Petition— Issues  and  Proof. 

Although  the  petition  alleged  that  the 
plaintiff  was  injured  by  reason  of  an  obstruc- 
tion negligently  maintained  in  a  railroad  yard 
jointly  owned  by  the  defendant  and  another 
railroad  company,  yet,  if  the  defendant  was 
liable  even  though  it  had  no  interest  in  or  con- 
trol over  the  yard,  failure  to  prove  joint  own- 
ership, as  alleged,  would  not  be  a  fatal  va- 
riance. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  861-«76;  Dec  Dig.  i 
264.*] 

3.  Master  and  Servant  (|  264*)— Injuries 
TO  Servant—Contributory  Negligence. 

In  a  suit  by  a  railway  employ^  to  recover 
damages  for  personal  injuries,  an  allegation  in 
the  petition  of  freedom  from  fault  on  his  part, 
and  a  plea  that  he  failed  to  exercise  ordinary 
care,  puts  in  issue  the  question  whether  the  re- 
covery should  be  diminished  by  reason  of  the 
fact  that  he  was  guilty  of  contributory  negli- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Die.  Key-No.  Series  Jk  Rep*r  Indexes 
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genee  not  amoimtiiig  to  a  failure  to  exerdae 
ordinaiy  care. 

[JSd.  Note.— For  other  casee,  tee  Master  and 
Servant,  Cent  Dig.  |§  861-876;  Dec.  Dig.  I 
264.*] 

4.  BfASTBB  AND  Sbbvant  (|§  278»  281*)— In- 
juries TO  Sebvant— Railboads— Yabd  Ob- 
STBUCTION&— Negligence  —  Contbibutoby 
Negligence— Evidence. 

There  was  evidence  to  sastain  the  material 
averments  of  the  petition  in  reference  to  the 
negligence  of  the  defendant  and  the  diligence 
of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J§  «54-972,  077,  987-996; 
Dec  Dig.  SI  278,  Ssi.*] 

5.  Masteb  and  Sebvant  (|  160*)— Injuries 
TO  Sebvant— Railroads— Duty  to  Inspect 
AND  Warn— Pbemisbs  of  Third  Prmson— 
Statutoby  Duty. 

Where  a  servant,  in  the  regnlar  coarse  of 
his  employment,  is  sent  by  the  master  to  per- 
form work  for  the  latter  on  the  premises  of  a 
third  person,  the  obligation  of  the  master  to 
inspect  the  premises  and  warn  the  servant  of 
dangers  therein  is  the  same  as  if  the  master 
was  himself  the  owner  of  the  premises.  This 
principle  is  applicable  to  a  railroad  company 
which  sends  one  of  its  switchmen  to  the  yard 
of  a  connecting  carrier  to  make  delivery  of 
freight  cars,  although  such  delivery  is  made 
solely  in  obedience  to  statutory  requirement, 
and  not  as  a  matter  of  contractual  obligation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  297,  299-802,  305-307; 
Dec  Dig.  {  150.*] 

e.  Masteb  and  Sebvant  <|  238* )— Injuries 
to  Servant— Contributory  Neguqenob— 
Evidence. 

Where  a  servant  is  injured  in  performance 
of  the  master's  business,  he  may,  in  order  to 
acquit  himself  of  a  charge  that  the  manner  of 
performing  the  service  was  negligent  and  im- 
proper, show  that  the  superior  employes  of  the 
master,  under  whose  control  the  servant  was, 
had  known  of  and  acquiesced  in  this  manner  of 
performing  the  service  both  by  the  injured 
servant  and  other  employes  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  681,  743-748;  Dec  Dig. 
{  23a*] 

7.  Master  and  Servant  (H  101,  102*)— In- 
JUBIES  to  Sebvant— Safe  Place  to  Wobk 
—Selection  and  Maintenance. 

It  is  the  duty  of  the  master  to  furnish 
his  servant  with  a  safe  place  in  which  to  work; 
but  he  is  responsible  to  the  servant  only  if 
he  fails  to  exercise  ordinary  care  in  the  selec- 
tion and  maintenance  of  tiie  place.  The  in- 
structions of  the  trial  judge  were  not  out  of 
harmony  with  this  rule,  and,  while  in  some 
respects  inapplicable  and  slightly  inaccurate, 
were  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  135,  171,  174.  178,  179, 
180-184,  192;    Dec.  TMg.  fS  101,  lOJ.*] 

a  Appeal  and  Ebbob  (|  1066* )— Review- 
Instructions— Pbejudice. 

The  foregoing  deals  with  all  of  the  mate- 
rial assignments  of  error.  The  evidence  au- 
thorised the  verdict,  and  no  material  error  ap- 
pears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec  Dig.  |  1066.*] 

Error  from  City  Court  of  Richmond  Coun- 
ty; Wm.  F.  syre,  Judge. 
Action  by  J<^m  Hunter  against  the  Geor- 


gia Railroad.     Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

See,  also,  9  Ga.  App.  382,  71  S.  B.  681. 

Jos.  B.  &  Bryan  Cumming,  Jas.  M.  Hull, 
Jr.,  and  W.  K.  Miller,  all  of  Augusta,  for 
plaintiff  In  error.  T.  F.  Harrison  and  A. 
U  Franklin,  both  of  Augusta,  for  defendant 
in  error. 

POTTLE,  J.  The  plaintiff,  together  with 
other  employes  of  the  defendant  company, 
was  engaged  in  making  delivery  of  freight 
cars  to  the  Charleston  &  Western  Carolina 
Railway  Company,  a  connecting  carrier.  The 
track  upon  which  the  cars  were  to  be  deliv- 
ered was  owned  by  the  Cl^Lrleston  &  West- 
em  Carolina  Railway  Company,  and  was  oc- 
cupied, at  the  time,  by  one  of  its  freight 
traina  This  train  was  moving  out  over  the 
track  in  the  direction  of  a  switch,  which  it 
was  necessary  for  the  plaintiff  to  throw  in 
Qrder  that  the  cars  which  the  Georgia  Rail- 
road was  delivering  might  be  placed  upon 
this  track.  The  plaintiff  took  hold  of  the 
grabiron  of  one  of  the  cars  which  the  en- 
gine of  the  Charleston  &  Western  Carolina 
Railroad  Company  was  pulling  and  swung 
upon  the  car  in  order  to  ride  down  to  the 
switch.  While  he  was  thus  riding,  with  one 
foot  resting  upon  the  grease  box,  his  other 
foot  struck  a  pile  of  clinkers,  scrapiron,  and 
rock,  two  feet  high,  and  about  as  large 
around  as  the  head  of  a  barrel,  and  he  was 
knocked  from  the  train  and  fell  under  the 
car  on  the  track  and  was  severely  injured. 
He  brought  suit  against  the  Georgia  Rail- 
road to  recover  for  the  injuries  thus  receiv- 
ed. It  is  alleged  that  the  yard,  where  the 
cars  were  being  delivered,  was  the  joint 
yard  of  the  two  companies  above  mentioned ; 
that  the  plaintiff  was  injured  on  a  dark  and 
foggy  morning,  had  never  been  in  the  yard 
before,  except  at  night,  did  not  know  of  the 
pile  of  clinkers,  and  was  exercising  ordinary 
care,  and  was  wholly  free  from  fault  at  the 
time  he  was  injured.  A  Judgment  overruling 
a  general  demurrer  to  the  petition  was  af- 
firmed by  the  Court  of  Appeals.  Georgia 
Railroad  v.  Hunter,  9  Ga.  App.  382,  71  S.  E. 
681.  The  case  went  to  trial  and  resulted  in 
a  verdict  In  favor  of  the  plaintiff.  The  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  it  excepted. 

[1]  1.  The  judgment  oTerrullng  the  gener- 
al demurrer  to  the  petition  settled  the  law 
of  the  case.  It  therefore  follows  that,  if  the 
plaintiff  proved  his  case  substantially  as 
laid  in  his  petition,  he  is  entitled  to  recover ; 
and  the  verdict  in  his  favor  should  not  be 
set  aside,  unless  some  material  error  of 
law  has  been  committed.  That  decision  is 
conclusive  that  the  defendant  company  was 
negligent  in  sending  its  servant  to  work  in 
a  yard  where  there  was  a  dangerous  obstruc- 
tion, and  that  the  plaintiff  alleged  a  suffi- 
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clent  excuse  for  failing  to  observe  the  ob- 
struction in  time  to  avoid  injury  to  himself. 

[2]  2.  The  plaintiff  in  error  recognizes,  of 
course,  the  correctness  of  the  rule  above 
stated,  but  contends  that  the  plaintiff  failed, 
in  material  particulars,  to  establish  the  truth 
of  the  allegation  in  his  petition.  It  is  insist- 
ed that  the  evidence  does  not  authorize  a 
finding  that  the  yard  was  Jointly  owned  and 
controlled  by  the  two  companies,  but  that  it 
demands  a  finding  that  the  yard  was  the 
property  of  the  Charleston  &  Western  Caro- 
lina Railway  Company,  and  under  its  sole 
dominion  and  control.  As  we  have  reached 
the  conclusion,  as  will  appear  hereafter,  that 
the  defendant  company  was  liable  even 
though  it  had  nd  interest  in  or  control  over 
the  yard,  we  do  not  think  that  there  was 
a  fatal  variance  between  the  allegations  and 
the  proof,  even  assuming  that  the  evidence 
did  not  authorize  a  finding  that  the  defend- 
ant company  had  an  interest  in  the  yard.  If 
the  fact  of  joint  ownership  was  material  at 
all,  it  would  simply  increase  the  obligation 
of  the  defendant  to  see  that  the  yard  was 
in  a  safe  condition  and  to  warn  a  servant 
against  dangers  which  were  not  obvious  to  a 
person  exercising  ordinary  care  for  his  own 
safety.  If  the  defendant  was  liable,  although 
not  a  joint  owner  of  the  yard,  then  the  fail- 
ure to  prove  joint  ownership  is  not  a  matter 
against  which  it  can  justly  complain.  In 
the  decision  of  this  court  when  the  case  was 
here  before,  there  is  nothing  to  justify  the 
conclusion  that  the  opinion  was  entertained 
that  proof  of  joint  ownership  of  the  yard  by 
the  two  companies  was  absolutely  essential 
to  the  plaintiff^s  case.  The  material  question 
in  the  case  is  whether  or  not  the  defendant 
was  guilty  of  negligence  in  sending  the 
plaintiff  to  work  at  a  place  where  there  was 
a  dangerous  obstruction,  without  warning 
him  of  the  danger,  and  whether,  if  so,  the 
plaintiff  was  lacking  in  ordinary  care  in 
failing  to  observe  the  obstruction  in  time  to 
avoid  injury  to  himself. 

[31  3.  It  is  next  insisted  that  the  plain- 
tifTs  evidence  demanded  a  finding  that  the 
plaintiff  was  lacking  in  ordinary  care  in 
failing  to  observe  the  obstruction  which  was 
the  proximate  cause  of  his  injury.  In  this 
connection,  attention  is  ealled  to  the  follow- 
ing excerpt  from  the  opinion  of  this  court 
when  the  case  was  here  before.  ''While  the 
plaintiff  ihay  have  some  difficulty  in  proving 
hifl  allegation  that  he  did  not  know  the  con- 
dition of  this  yard,  still  he  sets  forth  a  fair 
excuse  for  his  lack  of  knowledge;  that  is, 
that  the  morning  in  question  was  dark  and 
foggy,  and  that  he  had  never  been  in  the 
yard  before,  except  on  a  few  occasions  and 
at  night"  The  trial  judge  took  the  view, 
and  instructed  the  jury,  that  the  plaintiff, 
having  alleged  his  own  freedom  from  fault, 
would  not  be  entitled  to  recover  if  he 
was  guilty  of  any  negligence  which  con- 
tributed in  any  degree  to  his  injury.    While 


this  Instruction,  of  course,  U  one  which  af- 
fords the  defendant  no  cause  for  complaint, 
it  does  not,  in  our  opinion,  correctly  state 
the  law. 

Under  the  employer's  liability  act  of  1909 
(Civil  Code,  §  2782  et  seq.),  contributory 
negligence  on  the  part  of  the  plaintiff  would 
not  completely  defeat  his  right  to  recover,  but 
would  simply  diminish  the  amount  of  the  re- 
covery in  proportion  to  the  negligence  which 
the  jury  might  find  attributable  to  him.  The 
trial  judge  was  of  the  opinion  that,  as  the 
plaintiff  had  elected  to  sue  for  a  full  re- 
covery, upon  the  theory  that  he  was  wholly 
free  from  fault,  he  would  not  be  entitled  to 
recover  at  all,  if  guilty  of  contributory  neg- 
ligence. It  often  happens  that  a  plaintiff  al- 
lies more  than  he  can  prove.  He  frequent- 
ly lays  his  damages  in  a  larger  sum  than  he 
can  sustain  by  proof.  He  sometimes  alleges 
an  act  of  negligence,  and  is  unable  to  intro- 
duce evidence  in  support  of  it  The  greater 
nearly  always  Includes  the  less.  The  f&ct 
that  an  injured  plaintiff  may  claim  $10,000. 
upon  the  theory  that  he  was  wholly  free 
from  fault,  would  not  prevent  the  jury  from 
giving  him  $2,000  upon  the  theory  that  he 
was  guilty  of  some  negligence  which  contrib- 
uted to  the  injury,  but  that  this  negligence 
did  not  amount  to  a  failure  to  exercise  ordi- 
nary care.  In  our  opinion,  in  a  case  of  this 
character  the  Jury  may  diminish  the  recov- 
ery, if  they  find  the  plaintiff  guilty  of  con- 
tributory negligence  not  amounting  to  a  fail- 
ure to  exercise  ordinary  care,  even  though 
the  plaintiff  does  not  allege  in  Ills  petition 
that  he  was  guilty  of  such  negligence,  and 
even  though  the  defendant  does  not  specifi- 
cally plead  that  he  was.  An  allegation  of 
freedom  from  fault,  and  a  plea  that  the 
plaintiff  filled  to  exercise  ordinary  care,  put 
in  issue  also  the  question  whether  or  not 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence.^not  amounting  to  a  failure  to  exer- 
cise ordinary  cara 

[4]  4.  The  plaintiff  testified  that  it  was 
customary  for  the  employes  of  the  caiarles- 
ton  &  Western  Carolina  Railway  Company 
and  of  the  Georgia  Railroad  to  ride  on  each 
other's  trails  in  doing  th^r  work,  and  that 
in  the  yard  where  he  was  injured,  this  cus- 
tom was  known  to  and  acquiesced  in  by  the 
superior  employte  in  charge  of  the  work 
of  the  two  companies  in  the  yard.  He  fur- 
ther testified  that  he  was  injured  between 
six  and  half  past  six  o'clock  in  the  morning ; 
that  he  had  put  out  his  lantern;  that  the 
sun  was  rising ;  that  the  morning  was  "kind 
or*  foggy  and  hazy;  that  he  looked  In  the 
direction  in  which  he  was  going,  and  did 
not  know  of  the  existence  of  the  pile  of 
clinkers;  that  he  had  always  been  in  the 
yard  at  night  and  that  the  morning  on  which 
he  was  injured  was  the  first  time  he  had 
been  in  the  yard  In  the  day ;  that  he  swung 
himself  on  the  moving  car  and  rode  about 
50  feet,  with  one  foot  swinging  down,  be- 
fore he  struck  the  pile  of  clinker&     Ife  la 
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Insisted  that,  under  this  testimony,  the  plain- 
tur  was  not  entitled  to  recorer,  since  a  find- 
ing was  demanded  that  he  was  lacking  in 
ordinary  care  for  his  own  safety  in  failing 
to  see  the  obstmctlon  which  brought  about 
his  injury.  The  testimony,  we  think,  made 
a  question  for  the  jury.  The  plaintiff  may 
have  been  guilty  of  some  negligence;  but 
It  cannot  be  said  tliat  the  Jury  were  com> 
pelled  to  find  that  he  was  guilty  of  such  neg- 
ligence as  amounted  to  a  failure  to  exercise 
ordinary  care.  According  to  his  testimony, 
he  had  no  reason  to  suspect  the  presence  of 
the  pile  of  clinkers,  and  he  was  performing 
his  duty  in  the  usual  and  ordinary  way — 
one  which  was  known  to  and  acquiesced  in 
by  the  superior  employes  in  charge  of  the 
company's  business  in  the  yard.  He  had  a 
right  to  assume  that  the  yard  would  be  free 
from  defects  and  dangers  which  would  cause 
Injury  to  him  while  pursuing  his  work  in 
the  usual  and  ordinary  way.  Unless  the 
danger  was  apparent  to  an  ordinarily  pru- 
dent person,  the  plaintiff  ought  not  to  be 
charged  with  such  negligence  as  would  whol- 
ly defeat  his  recovery  in  failing  to  discover 
the  pile  of  clinkers  before  or  at  the  time  he 
swung  up  on  the  car,  or  during  the  short 
interval  thereafter  which  elapsed  before  the 
injury.  It  was  for  the  Jury,  and  not  for 
this  court,  to  say  whether,  under  all  the  cir- 
cumstances, the  obstruction  was  so  obviously 
dangerous  that  the  plaintiff  was  lacking  in 
ordinary  care  in  falling  to  see  it 

The  doubt  expressed  by  this  court  in  ref- 
erence to  the  plaintiff's  ability  to  prove  that 
he  did  not  know  the  condition  of  the  yard 
was  resolved  by  the  Jury  in  the  plaintiff's 
favor;  and  we  cannot  say  that  there  was 
not  some  evidence  to  support  their  finding 
in  this  respect,  as  well  as  their  conclusion, 
that  it  was  negligence  to  permit  the  pile  of 
clinkers  to  rema^  in  the  yard.  See  4 
Thompson  on  Negligence,  S  4339.  The  case 
differs  entirely  from  that  of  Lee  v.  Central 
Railroad  &  Bkg.  Co.,  86  Ga.  231,  12  S*.  B. 
307,  where  a  brakeman  descended  from  a 
moving  engine  and  stepped  upon  one  clinker, 
about  five  or  six  inches  long,  lying  on  the 
margin  of  the  railroad  track.  That  deci- 
sion is  authority  for  the  proposition  that  a 
railroad  company  is  not  bound  to  keep  its 
premises  ftee  from  all  objects  which  may 
cause  an  employ^  to  slip  up  or  fall  down, 
but  does  not  support  the  proposition  that  it 
would  not  be  negligent  to  maintain  a  large 
and  dangerous  obstruction,  such  as  the  one 
by  which  the  plaintiff  was  injured.  Central 
Railroad  v.  De  Bray,  71  Ga.  406.  The  case 
of  Zlpperer  t.  Seaboard  Air  line  Railway, 
129  Ga.  387,  58  S^  m  872,  is  dted  to  sus- 
tain the  defendant's  contention.  In  that 
caae  the  plaintiff  was  injured  by  striking 
his  foot  against  a  steel  raU  lying  along  the 
side  of  the  track.  It  was  not  shown  that  it 
was  not  necessary  for  the  rail  to  be  where 
it  was,  or  that  it  was  not  placed  there  In 


the  proper  manner  and  in  the  necessary  con- 
duct of  the  defendant's  business. 

[6]  5.  The  trial  judge  instructed  the  jury 
that,  even  if  the  yard  where  the  plaintiff 
was  injured  was  not  jointly  controlled  by 
the  defendant  and  the  other  railroad  com- 
pany, as  alleged  in  the  petition,  yet  if  the 
defendant  sent  the  plaintiff  to  work  there, 
and  he  was  performing  his  duties  in  the 
usual  course  of  employment  and  by  direction 
of  his  master,  the  defendant  would  be  as 
much  liable  as  if  it  had  joint  control  over 
the  yard  with  the  other  railroad  company. 
It  is  insisted,  in  behalf  of  the  defendant, 
that  the  law  requires  the  Georgia  Railroad 
to  deliver  these  cars  to  the  connecting  car- 
rier in  the  latter's  yard ;  that  there  was  no 
contractual  relation  between  the  two  com- 
panies; that  the  relationship  was  that  sole- 
ly imposed  by  law;  that  the  Georgia  Rail- 
road had  no  control  over  the  yard  in  ques- 
tion, and  had  no  right  to  remove  obstruc- 
tions therefrom;  and  that  the  plaintiff  was 
chargeable  with  notice  of  the  legal  duty  of 
the  Georgia  Railroad  to  make  delivery  of 
the  cars  of  freight  to  its  connecting  carrier, 
knew  that  the  defendant  had  no  control  over 
the  railroad  yard,  and  assumed  the  risk  of 
injury  caused  from  defects  or  dangers  in 
the  yard  negligently  placed  or  maintained 
there  by  one  other  than  the  defendant  Stat- 
ed briefly,  the  defendant's  contention  is  that 
the  duty,  on  the  part  of  the  master,  to  exer- 
cise ordinary  care  to  furnish  his  employes 
with  a  safe  place  to  work  does  not  extend 
to  the  premises  of  another  where  the  em- 
ployer is  compelled  to  transact  his  business, 
and,  in  so  doing,  sends  an  employ^  to  assist 
in  the  work.  The  master  is  bound  to  exer- 
cise ordinary  care  to  furnish  a  safe  place 
to  work. 

The  law  imposes  the  absolute  and  nondel- 
egable duty  on  the  part  of  the  master  to  in- 
spect the  place  and  see  that  it  is  free  from 
dangers,  except  such  as  are  incident  to  the 
business  in  hand,  and,  if  not  safe,  to  warn 
the  servant,  that  he  may  be  on  equal  foot- 
ing with  the  master  in  reference  to  such  dan- 
gers. The  master  cannot  excuse  himself  by 
saying  that  he  did  not  know  of  the  danger. 
It  is  his  duty  to  know ;  and  negligent  igno- 
rance is  in  law  equivalent  to  knowledge.  It 
is  not  material  who  owns  the  premises  or  the 
place  where  the  servant  is  sent  to  work.  If 
he  is  put  there  by  the  master  in  the  course 
of  his  employment,  and  to  perform  a  duty 
which  his  contract  of  service  requires  him 
to  perform,  and  which  he  must  perform  or 
leave  the  master's  empl03rment,  no  good  rea- 
son occurs  to  us  why  the  same  duty  does  not 
rest  upon  the  master  to  furnish  his  servant 
a  safe  place  in  which  to  work,  where  the 
master  is  using  the  premises  of  another  for 
the  conduct  of  his  business,  as  where  the 
master  himself  owns  the  premises.  If  the 
master,  in  the  conduct  of  his  business,  em- 
ploys an  instrumentality  owned  and  controls 
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led  by  another,  such  owner  is,  relatively  to 
the  servant,  an  agent  of  the  master,  and  the 
master  is  as  much  liable  for  the  default  of 
such  an  agent  as  he  would  be  for  the  default 
of  another  agent  in  reference  to  an  instru- 
mentality owned  and  controlled  by  the  mas- 
ter. The  fact  that  the  employer  has  no  con- 
trol over  the  Instrumentality,  and  is  there- 
fore unable  to  remedy  any  defects  therein, 
does  not  absolve  him  from  liability,  since  he 
ought  not  to  set  his  servant  to  work  with  an 
appliance  or  upon  premises  which  he  either 
knows  to  be  unsafe  or  which  he  could,  by  the 
exercise  of  ordinary  care,  have  ascertained 
to  be  so.  1  Labatt,  Master  &  Servant,  S  I'^l* 
It  is  no  answer  to  say  that  the  defendant 
was  obliged  to  use  the  railroad  yard  for  the 
delivery  of  the  cars.  It  may  be  that,  since 
the  statute  compels  such  delivery  to  be  made, 
the  company,  having  the  actual  control  over 
the  yard,  would  not  be  deemed  to  be  the 
agent  of  the  delivering  company  so  as  to 
make  the  latter  liable  in  all  cases  for  the  de- 
fault of  the  former  in  falling  to  keep  and 
maintain  its  premises  in  a  safe  condition. 
But  the  defendant  was  not  for  this  reason 
absolved  from  its  duty  to  its  servant  to  dis- 
cover the  danger  and  to  warn  the  servant 
thereof.  If  the  servant  also  knew  of  the 
danger,  or  could,  by  the  exercise  of  ordinary 
care,  have  discovered  it,  the  master  would 
not  be  liable.  But  it  is  ordinarily  for  the 
Jury  to  say  whether  the  servant  did  have 
such  knowledge,  or  was  lacking  in  ordinary 
care  in  failing  to  discover  the  danger. 

In  "Story  v.  Concord  Railroa^d,  70  N.  H. 
364,  48  Atl.  288,  a  fireman  on  a  locomotive 
was  injured  by  reason  of  a  defective  track 
over  which  he  was  running  his  engine  in  the 
course  of  his  employment.  The  track  was 
owned  by  another  company,  whose  duty  it 
was  to  keep  it  in  repair,  and  this  was  known 
to  the  fireman.  The  Supreme  Court  of  New 
Hampshire  held  that  this  did  not  relieve  the 
fireman's  employer  from  the  duty  of  furnish, 
ing  a  safe  place  to  work.  Nor  was  the  em- 
ployer relieved  of  liability  by  reason  of  the 
fact  that  the  fireman  might  have  sued  the 
owner  of  the  track  for  damages.  It  was 
further  decided  that,  while  the  owner  of  the 
track  might  have  been  liable  over  to  the 
other  company  using  it  by  permission  of  the 
owner,  this  in  no  wise  affected  the  liability 
of  the  employer  of  the  injured  servant  The 
same  conclusion  as  that  reached  by  the  Su- 
preme Court  of  New  Hampshire  was  an- 
nounced by  the  United  States  Circuit  Court 
of  Appeals  in  the  case  of  Grand  Trunk  By. 
Co.  V.  Tennant,  66  Ted.  922,  14  C.  C.  A.  190. 

The  plaintiff  in  error  relies  upon  the  deci- 
sion of  the  Supreme  Court  of  Georgia  in 
the  case  of  Dunlap  v.  Bichmond  &  Danville 
BaUroad  Co.,  81  Ga.  136,  7  S.  E.  283.  But 
that  case  Is,  in  our  opinion,  clearly  distin- 
guishable from  the  present  case.  There,  the 
plaintiff,  an  engineer,  voluntarily  consented 
to  go  upon  the  track  of  another  company  for 
temp<^rary  service,  and  was  Injured  by  rea- 


son of  the  bad  condition  of  the  track.  The 
principle  upon  which  that  decision  rested 
sufiidently  appears  from  the  following  ex- 
tract from  the  opinion:  *The  employer  could 
not,  by  authority  of  the  contract,  order  him 
to  go,  for  the  duty  of  going  was  not  embrac- 
ed in  the  contract  of  employment.  Had  he 
objected  and  been  discharged  for  It,  his 
wages  for  the  unexpired  month  would  have 
gone  on  notwithstanding.  We  think  the  case 
is  much  like  that  of  a  farmer  sending  his 
hired  man  to  plow  for  a  neighbor  a  few  days. 
If  the  neighbor's  field  is  not  safe,  has  sink 
holes  in  it,  for  instance,  or  the  plow  is  not 
adapted  to  the  soil,  and  from  one  or  both 
of  these  causes  the  hired  man  is  injured,  his 
employer,  it  seems  to  us,  would  not  be  to 
blame,  and  would  not  be  responsible,  unless 
he  knew  the  facts  which  exposed  his  servant 
to  unusual  peril,  and  concealed  his  knowl- 
edge or  failed  to  communicate  it" 

In  the  present  case  the  servant  was,  under 
his  contract  of  service,  compelled  to  obey  his 
master's  orders;  the  work  was  in  the  line 
of  his  duty;  he  had  no  option  to  refuse,  ex- 
cept to  lose  his  employment;  he  was  in  no 
sense  a  volunteer.  Beliance  is  also  placed 
by  the  plaintiff  in  error  upon  the  case  of 
Central  of  Georgia  By.  Co.  v.  McClifford,  120 
Ga.  90,  47  S.  B.  690.  fhe  verdict  in  that 
case  was  in  favor  of  the  employ 6,  and  the 
Judgment  overruling  the  defendant's  motion 
for  a  new  trial  was  afiirmed.  There  is  no 
ruling  in  that  case  contrary  to  the  conclu- 
sion we  have  reached  in  this  case.  It  is 
true  that  in  the  opinion  the  court  cited  the 
case  of  Dunlap  v.  Bichmond  &  Danville  B. 
Co.,  supra,  as  authority  for  the  proposition 
that  the  master  would  never  be  liable  unless 
he  knew  of  the  defective  condition  of  an 
instrumentality  owned  and  controlled  by  one 
other  than  the  master,  and  with  which  his 
servant  had  been  directed  by  the  master  to 
work.  This  language  stated  the  ruling  in 
the  Dunlap  Case  too  broadly,  as  appears 
from  the  above-<iuoted  extract  from  the  opin- 
ion in  that  case. 

[6]  6.  Error  is  assigned  upon  the  admis- 
sion of  the  following  testimony  of  the  plain- 
tiff: "It  was  customary  for  the  employes  of 
the  Charleston  &  Western  Carolina  Bailroad 
and  of  the  Georgia  Bailroad  in  the  old  Port 
Boyal  Bailroad  yard  to  ride  each  other's 
trains  to  do  our  work.  Our  bosses  knew  of 
it,  and  it  was  acquiesced  In  by  them.  The 
men  do  ride  the  trains  there  quite  frequent- 
ly; and  it  is  known  by  the  company  aud 
acquiesced  in  by  it"  The  objection  was 
that  evidence  of  custom  could  not  be  intro- 
duced as  justification  of  an  otherwise  negli- 
gent act,  or  as  tending  to  establish  whether 
an  act  is  or  is  not  negligent  There  was  no 
error  in  the  admission  of  this  testimony. 
According  to  the  evidence  introduced  in  be^ 
half  of  the  plaintiff,  he  was  in  the  discharge 
of  his  duty  and  performing  it  in  the  usual 
and  ordinary  way.  It  was  competent  to 
show  that  his  superior  officers,  in  charge  of 
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the  company's  business  In  and  about  the 
place  where  he  was  at  work,  knew  the  cus- 
tom among  the  employes  of  performing  the 
work  In  the  manner  In  which  the  plaintiff 
was  doing  it,  and  acquiesced  in  this  manner 
of  its  performance.  ETvidence  of  such  a  cus- 
tom will  not  excuse  an  employ^  who  Is  not 
engaged  in  the  discharge  of  some  duty  wlilch 
it  is  incumbent  upon  him  to  perform,  unless 
the  act  was  done  in  obedience  to  some  order 
which  he  was  bound  to  obey.  But  if  he  was 
in  the  discharge  of  a  duty  which  he  owed 
to  the  company,  and  his  superior  employ^ 
knew  and  acquiesced  in  this  manner  of  its 
performance,  the  company  will  not  be  ab- 
solved from  liability  mer^y  because  there 
was  another  way  in  which  the  duty  might 
have  been  performed.  Chattanooga  Southern 
Railroad  Co.  v.  Myers,  112  Ga.  287,  37  S.  B. 
439;  Richmond  &  Danville  Railroad  Co.  t. 
Watts,  92  Ga.  89,  17  S.  R  983. 

It  appears  from  the  evidence  that  the 
plaintiff  was  engaged  in  the  performance  of 
his  duty,  and  he  climbed  upon  'the  car  for 
the  purpose  of  facilitating  the  business  of 
his  master.  This  being  so,  it  was  competent 
for  him  to  show  that  the  company  knew  of, 
and  acquiesced  in,  the  manner  in  which  this 
duty  was  being  performed. 

[7]  7.  Complaint  is  made  that  the  court, 
in  charging  in  reference  to  the  various  duties 
imposed  upon  the  master,  such  as  the  exer- 
cise of  ordinary  care  In  the  selection  of  servr 
ants  and  the  furnishing  of  machinery  such 
as  that  in  general  use,  etc.,  erred  in  adding 
that  the  master  was  under  an  obligation  to 
furnish  the  servant  a  safe  place  to  work. 
It  is  insisted  that  it  was  confusing  to  charge 
the  jury  in  reference  to  the  selection  of  serv- 
ants and  the  furnishing  of  machinery,  since 
the  only  negligence  alleged  was  that  of  a 
ftdlure  of  the  master  to  furnish  a  safe  place 
to  work.  While  this  part  of  the  charge  was 
inapplicable,  and  the  instructions  should 
have  been  confined  to  the  allegations  sup- 
ported by  evidence,  still  we  do  not  think  the 
charge,  as  given,  was  so  prejudicial  as  to  re- 
quire a  new  trial. 

Special  exception  is  made  to  the  instruc- 
tion that  it  was  the  duty  of  the  master  to 
furnish  the  plaintiff  with  a  safe  place  to 
work,  upon  the  ground  that  the  correct  rule 
is  that  tiie  duty  of  the  master  is  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  to  work.  Pelham  Mfg.  Co.  v.  Powell, 
6  Ga.  App.  308,  64  8.  B.  1116.  The  duty  of 
the  ma&ter  is  one  thing,  and  the  degree  of 
care  to  be  exercised  in  the  performance  of 
this  duty  is  another  thing.  It  is  the  mas- 
ter's duty  to  furnish  his  employes  with  a 
safe  place  to  work.  He  is  responsible  to  the 
servant  only  for  a  failure  to  use  ordinary 
care  in  the  selection  of  a  reasonably  safe 
place.  The.  instructions  ta  the  jury  in  the 
present  case  are  not  subject  to  the  objection 
that  the  master  Is  therein  held  liable  to  the 
servant  in  all  cases  where  the  place  Is  un- 


safe, without  reference  to  the  care  he  had 
exercised  in  its  selection.  Considering  the 
charge  altogether,  the  jury  must  necessarlljr 
have  understood  that  the  defendant  company 
was  bound  to  exercise  ordinary  care  in  the 
selection  of  the  place  in  which  It  sent  Its 
servants  to  work,  and  that  it  would  be  lia- 
ble only  in  the  event  that  It  failed  to  exer- 
cise such  care. 

[8]  &  The  foregoing  deals  with  all  the 
material  assignments  of  error  In  the  record. 
The  instruction  that,  if  the  yard  was  the 
joint  yard  of  the  Charleston  &  Western  Car- 
olina Railway  Company  and  the  Georgia 
Railroad,  they  would  be  jointly  liable  was 
not  pr^udlcial,  although  no  question  of  lia- 
bility on  the  part  of  the  Charleston  &  West- 
ern Carolina  Railway  Company  was  Involved 
In  the  case.  The  evidence  was  sufficient  to 
authorize  the  verdict,  and  we  find  no  mate- 
rial error  in  the  record. 

Judgment  aflirmed. 

(12  Ga.  App.  276) 
MURDOCK  V.  ADAMSON.    (No.  4,354.)  ' 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and   EIbrob  (|  1002*>— Review- 
Questions  OF  Fact. 

The  evidence  as  to  the  controlling  issue  of 
fact  was  in  sharp  conflict,  and  the  issue  is  set- 
tled by  the  verdict. 

[Hid.  Note.--For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3935-3937;  Dec.  Dig.  f 
1002.*] 

2.  Xbial  <|  295*)— Instbttotiows— Constkuo- 
TioN  AS  A  Whole. 

Objections  made  to  excerpts  from  the 
charge,  although  they  may  be  inaccurate  and 
inapt,  when  considered  disconnected  from  the 
general  charge,  are  not  sufficient  to  warrant  the 
grant  of  a  new  trial,  when,  considered  in  con- 
nection with  the  entire  charge,  it  clearly  ap- 
pears that  the  errors  in  the  excerpts  were  ren- 
dered immaterial  and  harmless. 

[Ed.  NQte.~For  other  cases,  see  Trial,  Cent 
Dig.  §§  703-717 ;    Dec.  Dig.  §  296.*] 


3.  Evidence  (§§  236,  276*)— Declaeationb— 
By  Decedents  Against  Intebest. 

An  exception  to  the  rule  which  excludes 
hearsay  is  made  in  all  cases  of  self-disserving 
declarations  by  deceased  persons,  strangers  to 
the  controversy,  who  were  in  a  position  to 
know  matters  concerning  which  they  spoke. 
Therefore  a  declaration  made  by  the  son^  who 
was  run  over  and  killed  by  an  automobile,  to 
his  father,  to  the  effect  that  the  injury  was  not 
caused  by  anv  fault  of  the  defendant,  and  was 
an  unavoidable  accident,  was  admissible  in  evi- 
dence in  a  suit  brought  by  the  father  to  recov- 
er damages  for  the  homicide  of  his  son,  where 
these  self-disserving  declarations  of  his  son 
were  proved  by  the  evidence  of  the  fatiber,  or 
were  admitted  by  the  father  on  the  trial  of  the 
case  to  have  been  made  by  the  son  to  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  876-882,  1135 ;  Dec  Dig.  {§  236, 
276.*! 

(Additional  SyUahw  by  Bditorial  Bialf,) 

4.   APPI5AL    AND    EBBOB    (§    1052*)— REVIEW— 

Harmless  Ebbob— Admission  of  Evidence. 
Error  in  the  admission  of  testimony  of  de- 
fendant that  plaintiff  had  stated  that  nis  son 


•For  other  cases  see  same  topic  and  section  NX7MBBII  in  Deo.  Dig.  ft  Am.  Dig.  Ke7-No.  Secies  *  B^'r  Indexes 
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had  exonerated  defendant  from  faalt  for  the 
accident  resulting  in  the  son's  death  was  cured 
by  the  testimony  of  the  plaintiff  as  to  such 
statements  by  the  son. 

[£]d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  4171-4177;  Dec  Dig.  S 
1052.*] 

Error  from  City  Court  of  OarroUton ;  Jas. 
Beall,  Judge. 

Action  by  B.  A.  Murdock  against  J.  R. 
Adamson.  Judgment  for  defendant,  and 
plain  tier  brings  error.     Affirmed. 

J.  M.  McBrlde,  of  Tallapoosa,  and  W.  F. 
Brown,  of  Carrollton,  for  plaintiflf  in  error. 
S.  Holdemess,  J.  O.  Newell,  and  R.  W. 
Adamson,  all  of  C&rrollton,  and  R  S.  Grif- 
4th,  of  Buchanan,  for  defendant  in  error. 

HILL,  C.  J.  This  was  a  suit  by  a  father 
to  recover  damages  for  the  homicide  of  his 
minor  son,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  in  running 
an  automobile  in  the  town  of  Carrollton. 
The  jury  found  a  verdict  in  favor  of  the  de- 
fendant The  plaintiff's  motion  for  new  tri- 
al, based  upon  the  general  grounds  and  up- 
on alleged  error  In  the  admission  of  certain 
*  testimony,  and  in  instructions  of  the  court  to 
the  Jury,  was  overruled,  and  the  case  is  here 
for  review. 

[1]  1.  As  to  the  general  grounds  It  may  be 
stated  that  the  allegations  of  the  petition 
charged  negligence  in  the  running  of  an  au- 
tomobile in  the  town  of  Carrollton  at  a  reck- 
less rate  of  speed,  to  wit,  30  miles  an  hour, 
and  in  violation  of  the  town  ordinance  which 
limits  the  rate  of  speed  on  the  streets  of  the 
town  to  6  miles  an  hour.  There  was  evi- 
dence in  support  of  this  allegation,  and  with- 
out more,  the  Jury  would  have  been  author- 
ized, under  the  facts  and  the  law  applicable 
thereto,  to  render  a  verdict  for  the  plaintiff. 
The  defendant  denied  the  allegations  of  neg- 
ligence made  against  him,  and  the  evidence 
in  his  behalf  showed  that,  at  the  time  of  the 
Injury  which  caused  the  death  of  the  boy, 
he  was  not  running  the  automobile  at  a  reck- 
less rate  of  speed,-  but  was  running  it  at  less 
than  sir  miles  an  hour,  and  that  the  Injury 
was  unavoidable  so  far  as  he  was  concerned, 
and  was  caused  by  the  negligence  of  the  boy 
in  jumping  off  a  dray,  and  without  notice, 
immediately  in  front  of  his  automobile,  so 
near  to  it  that  It  was  Impossible  for  him  to 
stop,  although  he  made  every  exertion  to  do 
so  before  striking  and  running  over  the  boy. 
The  verdict  for  the  defendant  is  therefore 
seen  to  be  supported  by  the  evidence;  and 
unless  material  and  prejudicial  errors  oc- 
curred, either  In  the  admission  of  testimony 
or  in  the  charge  of  the  court,  the  verdict 
should  stand. 

[2]  2.  Numerous  excerpts  from  the  charge 
are  assigned  as  error.  We  have  examined 
each  one  of  these  excerpts  very  carefully, 
in  connection  with  the  general  instructions. 


and,  while  some  of  the  lan^age  la  inaccu- 
rate and  inapt,  yet  the  charge  as  a  whole 
presents  fully,-  fairly,  and  correctly,  the  law 
applicable  to  every  issue  made  by  the  plead- 
ings and  the  evidence.  It  would  answer  no 
profitable  purpose  to  take  up  each  excerpt 
considered  in  connection  with  the  charge 
and  the  evidence,  and  show  this  fact  No 
new  or  interesting  questions  of  law  of  a  gen- 
eral character  are  raised  by  any  of  these  as- 
signments of  error,  and  the  law  is  well  set- 
tled as  to  every  question  made  by  these  as- 
signments, and  this  general  statement  as  to 
their  correctness  in  connection  with  the  gen- 
eral charge  is  deemed  sufficient. 

[8, 4]  3.  The  trial  court  admitted,  over  the 
objection  of  the  plaintiff,  evidence  by  the  de- 
fendant to  the  effect  that,  after  the  burial 
of  the  little  boy,  the  plaintiff  came  to  him, 
and  said  that  he  wanted  to  talk  to  him  about 
the  accident,  and  wanted  to  ^ve  the  defend- 
ant thoroughly  to  understand  that  he  held 
him  entirely  blameless,  that  he  had  inves- 
tigated the  matter,  and,  from  what  his  little 
boy  had  told  him,  he  thought  that  the  defend- 
ant was  entirely  blameless;  that  the  accident 
was  not  due  to  any  negligence  of  the  defend- 
ant, but  was  entirely  unavoidable;  that  he 
based  this  opinion  upon  a  statement  made 
to  him  by  his  son  before  his  death,  and  that 
he  (the  son)  was  to  blame  for  the  accident, 
and  not  the  defendant  The  same  testimony, 
in  substance,  by  several  other  witnesses,  re- 
lating to  conversations  between  him  and  the 
defendant,  was  allowed  in  evidence,  over  the 
objection  of  the  plaintiff.  It  was  objected 
that  all  the  testimony  was  inadmissible  and 
incompetent,  upon  the  ground  that  it  was  ir- 
relevant; that  the  plaintiff  was  not  present 
at  the  time  of  the  accident,  and  knew  noth- 
ing of  how  it  occurred;  and  that  the  state- 
ment of  the  plaintiff  was  based  upon  declara- 
tions or  conversations  had  with  his  son  on 
the  subject,  and  was  therefore  hearsay ;  and 
tliat  what  the  son  had  stated  to  the  father 
was  Incompetent  and  Inadmissible  as  evi- 
dence. When  this  testimony  was  offered,  we 
think  It  was  not  aidmissible^  and  an  analysis 
of  the  testimony  shows  that  the  statement  of 
the  plaintiff  was  based  entirely  upon  a  conver- 
sation which. he  had  with  his  son  relating  to 
the  facts  of  the  accident,  in  which  the  son  had 
expressed  an  opinion  that  the  defendant  was 
blameless,  and  that  he  himself  was  to  blame. 
The  statement  of  the  son  as  to  the  occurrence 
would  be  material  and  relevant  evidence,  if 
proof  of  the  statement  had  been  made  in  ac- 
cordance with  proper  rules  of  evidence;  in 
other  words,  if  the  father  or  any  other  per- 
son had  testified  that  the  statements  were 
made  to  him,  then,  in  our  opinion,  this  evi- 
dence would  have  been  admissible,  but  the 
testimony  of  the  defendant  and  other  wit- 
nesses who  had  not  heard  the  declaration 
made  by  the  son  but  heard  merely  the  srtate- 
ment  of  the  father  as  to  what  this  declara- 
tion was,  and  the  opinion  which  he  had  form- 
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ed,  based  upon  snch  declaration,  was  clearly 
hearsay.  An  exception  to  the  rule  which  ex- 
cludes hearsay  is  made  in  all  cases  of  self- 
disserving  declarations  by  deceased  persona, 
strangers  to  the  controversy,  who  were  in  a 
position  to  Icnow  of  matters  of  which  they 
spoke.  4  ETncyc.  of  Evidence,  p.  87.  It  was 
held  by  the  Supreme  Court  that:  '*An  admis- 
sion by  a  person  tending  to  show  that  a 
physical  injury  received  by  him  and  which 
sQbsequently  resulted  in  his  death  was  caused 
by  an  accident,  and  not  by  the  negligence  of 
a  railroad  company  of  which  he  was  an  em- 
ploy^ was  admissible  in  evidence  for  the  de- 
fendant on  the  trial  of  an  action  for  the 
homicide  of  such  i>erson  brought  by  his  wid- 
ow against  the  company."  Georgia  R.  Co.  v. 
Fitzgerald,  108  Ga.  507,  34  S.  B.  316,  49  L. 
R.  A..  175.  See,  also,  Field  v.  Boynton,  33 
6a.  239.  And,  if  the  matter  had  rested  here, 
we  would  not  hesitate  to  hold  that  the  ad- 
mission of  this  testimony  was  reversible  er* 
ror;  for  in  the  almost  equally  balanced  evi- 
dence of  the  living  witnesses  who  had  seen 
the  accident  this  statement,  alleged  to  have 
been  made  by  the  boy  who  was  killed,  must 
haTe  had  great  weight  with*  the  jury.  It  is 
a  familiar  rule,  however,  that  any  error  in 
the  admission  of  evidence  on  the  ground  that 
it  was  irrelevant,  immaterial,  or  hearsay, 
may  be  subsequently  cured  by  evidence  which 
is  competent  anH  admissible.  Now,  this 
statement  of  the  defendant  and  his  witnesses 
as  to  the  conversation  with  the  plaintiff,  pur- 
porting to  give  a  statement  which. had  been 
made  to  him  by  his  son,  when  originally  of- 
fered was  objectionable  because  it  was  simply 
hearsay,  but  subsequently  the  plaintiff  was 
introduced  In  his  own  behalf  and  unequivo- 
cally testified  that  he  had  made  to  the  de- 
fendant the  statements  which  the  defendant 
and  his  witnesses  had  testified  about,  which 
gave  the  version  of  the  accident  given  by  his 
son  to  him  before  his  death.  This  admission 
of  the  plaintiff  was  equivalent  to  evidence 
by  the  plaintiff  that  his  son  had  made  these 
self -disserving  declarations  to  him,  and^.we 
think,  eliminated  the  hearsay  character  of 
the  evidence  when  originally  offered,  and 
proved  in  a  legal  manner  these  declarations 
made  by  the  son  as  to  how  the  accident  oc-. 
curred,  and  who  was  at  fault  in  connection 
therewith.  The  exception  to  the  rule  exclud- 
ing hearsay  testimony,  above  referred  to,  Is 
found  in  the  Civil  Code  (1910)  |  5768,  as  fol- 
lows: *The  declarations  and  entries  of  a  per- 
son, since  deceased,  against  his  interest,  and 
not  made  with  a  view  to  pending  litigation, 
are  admissible  in  evidence  in  any  case."  The 
declarations  of  a  son,  made  to  his  father, 
were  against  his  interest  and  they  were  not 
made  with  a  view  to  any  pending  litigation. 
They  were  simply  self-disserving  declara- 
tions, and,  under  the  rule  and  this  section 
of  the  Code,  when  properly  proven  by  the 
evidence  of  his  father,  they  were  admissible, 
although,  when  originally  offered,  they -were 


not  admissible  because  then  not  within  this 
exception  of  the  hearsay  mle. 
Judgment  affirmed. 


03  Oa.  App.  864) 

WILI.IAMS  V.  STATE.    (Na  4,610.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1913.) 

(Syllalus  hy  ike  OouriJ 

(?BnfiNAL  Law  (§  564*)— Venub— Evidbnce. 

Where  one  is  charged  with  cruelty  to  ani- 
mals, and  it  appears  that  during  the  time  the 
cruel  treatment  took  place  the  accused  had  the 
animals  in  three  difi^rent  counties,  but  it  is 
not  shown  in  which  county  the  acts  of  cruelty 
were  committed,  the  venue  is  not  proved,  and 
a  motion  for  new  trial,  distinctly  raising  this 
question,  should  have  been  granted.  Smith  v. 
State,  69  Ga.  768. 

FBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  726,  1277-1284;  Dec  Dig. 
{  564.*] 

EIrror  from  City  Court  of  Sparta;  B.  W. 
Moore,  Judge. 

Henry  Williams  was  convicted  of  cruelty 
to  animals,  and  brings  error.    Reversed. 

T.  M.  Hunt,  of  Sparta,  for  plaintiff  in  er- 
ror. R.  L.  Merritt,  Sol.,  of  Sparta,  for  the 
State. 

POTTLB,  J.    Judgment  reversed. 


(12  Ga.  App.  850) 

POWELL  ft  KENDALL  v.  LAWSON. 

(No.  4,393.) 

(Court  of  Appeals  of  Georgia.     Feb.  18,  1913.) 

(SyUalms  hy  the  Court.) 

Loos  AND  Logging  (|  3*)~Evidencb  (§  451*) 
— Dekd  of  Timbbb— Ungsbtaintt  of  Dk- 

80BIPTI0N. 

A  deed,  headed  "Georgia^  Brooks  County," 
contained  the  following  description  of  the  prop- 
erty intended  to  be  conveyed:  "All  of  the  tim- 
ber upon  the  following  described  tract  of  land, 
for  the  purpose  of  boxing,  working,  and  other- 
wise using  said  timber  for  turpentine  purposes, 
to  wit:  All  the  turpentine  timber  on  lot  No. 
226  owned  by  me.''  Held,  the  description  of 
the  premises  or  property  intended  to  be  convey- 
ed is  too  indefinite  and  uncertain  for  identifica- 
tion of  the  land  on  which  the  timber  is.  and  the 
deed  is  therefore  void  for  uncertainty  of  descrip- 
tion. The  deed  is  not  recorded,  and  there  is 
nothing  in  the  words  of  description  which  in- 
dicate where  the  land  is  located,  nor  the  amount 
of  land  or  turpentine  timber  owned  by  the  ven- 
dor on  lot  No.  225.  The  description  not  only 
fails  to  identify  the  property  conveyed,  but 
also  fails  to  furnish  means  for  identifying  it  by 
parol  evidence,  under  the  maxim,  "Id  certum  est 
quod  certum  reddi  potest,"  Glover  v.  Newsome, 
132  Ga.  797,  66  S.  B.  64;  McSwain  v.  Ricket- 
son,  129  Ga.  176,  68  S.  B.  666;  Douglass  v. 
Bunn,  110  Ga.  169,  86  a  B.  339;  Eetes  v. 
Winn,  136  Ga.  344,  71  &  B.  470,  and  cases 
cited. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ||  6-12;  Dec  Dig.  8  3;* 
Evidence,  Cent  Dig.  {§  2086-2092 ;  Dec  Dig.  § 
461.*] 

Error  from  CJity  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 
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Action  by  Irwin  Lawson  against  Powell  & 
Kendall.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

L.  L.  Moore  and  Sbipp  &  Kline,  all  of 
Moultrie,  for  plaintiffs  in  error.  Bennet  & 
Long,  of  Quitman,  and  T.  H.  Parker,  of  Moul- 
trie, for  defendant  in  error. 

HILL,  01  J.    Judgment  reversed. 


(12  Oa.  Ap».  MD 

JENKS  V.  STATBi     (No.  4,597.) 

(Court  of  Appeals  of  Georgia.     Feb.  18,  1913.) 

(SyUahus  by  the  Court.) 

1.  HoiaciDB    (I    800*)— Instbuctions— Self- 
Defense. 

The  instmction  of  which  complaint  is  made 
in  the  motion  for  a  new  trial  is  practically  in 
accordance  with  the  principle  announced  in 
Gann  v.  State,  30  Ga.  67;  and  the  defendant's 
theory  that  the  shooting  by  him  was  in  self- 
defense  was  fully  and  accurately  presented,  in 
connection  with  the  statement  that  if  both  par- 
ties mutually  intended  to  fight,  and  went  and 
got  their  weapons  for  that  purpose,  they  would 
be  guilty  of  the  offense  of  shooting  at  another. 

[EJd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  614,  616-^0,  622-630;  Dec  Dig. 
§  300.*] 

2.  Sufficiency  or  Evidence. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Early  County; 
W.  C.  WorriU,  Judge. 

Jesse  Jenlis  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Rambo  &  Wright,  of  Blakely,  for  plaintiff 
in  error.  J.  A.  Lalng,  SoL  Gen.,  of  Dawson, 
B.  T.  Castellow,  Sol.  Gen.,  of  Cuthbert,  and 
R.  R.  Arnold,  of  Atlanta,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(12  Oa.  App.  251) 

OAIKB  v.  ARMENIA  LODGE  NO.  1,930,  G. 
U.  O.  O.  F.,  et  al.     (No.  4,041.) 

(Court  of  Appeals  of  Georgia.     Feb.  11,  1913.) 

(ByllahuM  by  the  Court.) 

1.  Associations  (§  20*)  —  Urincobpobatbd 
Organization. 

Where  a  party  sued  is  described  in  the 
,  petition  only  as  "Armenia  Lodge,  No.  1,930,  of 
the  Grand  United  Order  of  Odd  Fellows  in 
America,"  which  is  alleged  to  be  *'an  unincor- 
porated organization  in  the  nature  of  a  mutual 
msurance  company,  and  is  a  local  lodge,"  it  is 
not  erroneous,  in  the  absence  of  an  offer  to 
amend,  to  dismiss  the  petition,  upon  the  ground 
that  no  party  defendant  is  described  therein. 
Barbour  v.  Albany  Lodge,  73  Ga.  474 ;  Western 
&  Atlantic  Railroad  Co.  ▼.  Dalton  Marble 
Works,  122  Ga.  774,  50  S.  E.  97a 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent  Dig.  il  3^-43;  Dec.  Dig.  {  20.*J 

2.  Plbadino  (§  238*)— Offer  to  Aheno. 

An  offer  to  amend  must  be  unconditional. 
The  refusal  to  grant  an  oral  request  that,  if  the 
presiding  Judge,  who  had  taken  a  case  under 
advisement,  should  determine  that  the  petition 


was  demurrable  for  any  of  the  reasons  insisted 
upon  in  the  written  demurrer  Uiereto,  the  plain- 
tiff should  be  allowed  to  amend  in  certain  par- 
ticulars specified  in  the  request,  cannot  be  made 
the  basis  of  an  assignment  of  error  in  the  re- 
viewing  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  «  602,  620-625 ;   Dec.  Dig.  S  238.* J 

3.  Pbocess   (§   63*)—Revibw--Extension    of 
Time  to  Perfect  Service. 

The  foregoing  ruling  is  also  applicable  to  a 
request  presented  for  an  extension  of  time  to 

gerfect  service  upon  one  of  the  defendants,  who 
ad  not  been  served. 

(Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  §§  71-75 ;   Dec.  Dig.  {  63.*] 

4.  Briefs  —  Questions  Presented  for  Re- 
view. 

The  foregoing  rulings  deal  with  all  the 
questions  argued  in  the  brief  of  counsel  for 
plaintiff  in  error. 

5.  Dismissal  and  Nonsuit  (|  56*)— Designa- 
tion OF  Defendant. 

The  cause  of  action  attempted  to  be  set 
forth  in  the  petition  against  defendants  other 
than  the  one  first  mentioned  being  dependent 
upon  the  right  of  the  plaintiff  to  recover  agaiust 
Armenia  Lodge,  No.  1,930,  of  the  Grand  United 
Order  of  Odd  Fellows  in  America,  as  a  person 
capable  of  being  sued,  it  was  not  error  to  dis- 
miss the  petition  as  against  all  of  the  defend- 
ants. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  §§  95,  124-128;  Dec.  Dig. 
{  56.*] 

Error  from  City  Court  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Action  by  Frank  Caine  against  Armenia 
Lodge,  No.  1,980,  of  the  Grand  United  Or- 
der of  Odd  Fellows,  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
AfiSrmed. 

Oliver  &  Oliver,  of  Savannah,  for  plain- 
tiff in  error.  C.  P.  Goree,  of  Atlanta,  for 
defendants  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(12  Ga.  App.  3S6) 
NOBI^S  et  aL  v.  STATE.    (No.  4,568.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1913.) 

(Syllalu*  ly  the  Court,) 

"L.  JuBT  (i  136*)— Pessicptobt  C^hallenqes 
—Joint  indictacent. 

Where  two  or  more  persons  are  jointly  in- 
dicted, and  put  on  trial  for  an  offense  for  which 
one  may  be  convicted  and  the  others  acquitted* 
each  is  entitled  to  the  same  number  of  peremp- 
tory challenges  as  would  be  allowed  him  if  the 
case  against  him  had  been  tried  separately. 
This  rule  is  applicable  in  misdemeanors  as  well 
as  in  felony  cases. 

[Ed.  Note.— For  other  cases,  see  Jury,  C!ent. 
Dig.  §§  607-618;  Dec  Dig.  §  136.*] 

2.  Assault  and  Battery  (§§  66,  95*)— Jus- 
tification —  Questions  Pbopounded  by 
Grand  Jubob. 

Where  the  sayings  or  conduct  of  one  as- 
saulted do  not  as  a  matter  of  law  justify  the 
assault,  it  is  not  error  so  to  instruct  the  jury. 
Lawful  questions  in  good  faith  propounded  to 
a  witness  by  a  member  of  a  grand  jury  afford 
no  justification  for  a  battery  afterwards  com- 
mitted upon  the  grand  juror  by  a  relative  of  the 


*For  oiber  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  &  Aiu.  Dig.  Key-No.  Series  ft  Rep'r  Indexos 
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person  whose  conduct  wat  ander  InTestigation 
in  the  grand  jury  room. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  §§  W,  95,  141 ;  Dec.  Dig.  M 
66,  ^.•J 

3.  Assault  asb  Battery  (§  96*)— Justitica- 

nox— Defense  of  Brother. 

The  law  relating  to  the  defense  by  one 
brother  of  another  in  peril  was  not  applicable 
to  any  theory  of  the  evidence,  and  the  trial 
jodge  properly  refused  to  give  such  law  in 
charge  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,   Cent  Dig.  ||  14^150;    Dec.  Dig.  i 

Error  from  Superior  Ooiirt»  Laurens  Coun- 
ty;  K.  J.  Hawkins,  Judge. 

Dave  Nobles  and  others  were  indicted  for 
an  assault.  One  was  acquitted*  and  two  con- 
victed, and  the  latter  bring  error.    Reversed. 

T.  E.  Hightower  and  J.  Q.  Howard,  both 
of  Dublin,  xor  plaintiiEis  in  error.  E.  D.  Gra- 
ham, SoL  GeUn  of  Mc  Bae,  for  the  State. 

POTTLE,  J.  Three  brothers  were  Jointly 
indicted  and  tried  for  the  ofPense  of  assault 
and  battery.  One  was  acquitted,  and  two 
were  convicted.  Those  convicted  filed  a  mo- 
tion for  new  trial,  which  was  overruled,  and 
they  excepted. 

[1]  1.  The  prisoners  consented  to  be  tried 
jointly.  Upon  arraignment  they  moved  the 
court  to  allow  them  21  peremptory  chal- 
lenges. This  motion  was  denied,  and  the 
prisoners  were  allowed  only  seven  strikes. 
At  common  law  defendants  jointly  indicted 
had  no  right  to  sever,  but  the  crown  could 
require  them  to  do  so.  The  crown  had  no 
right  of  peremptory  challenge  at  all,  but  the 
prisoner  had.  This  right  of  the  prisoner  to 
peremptory  challenges  was,  however,  confin- 
ed to  felony  cases.  Such  challenges  were 
not  allowed  in  misdemeanors.  24  Cyc.  232; 
4  Blackstone,  853  (6).  It  seems  that,  unless 
the  statute  confers  upon  one  jointly  indicted 
the  right  to  a  separate  trial,  it  is  discretion- 
ary with  the  court  whether  the  defendants 
shall  be  tried  jointly  or  separately.  12  Oya 
506.  The  general  rule  is  that,  unless  there 
is  some  statute  which  expressly  or  by  rea- 
sonable construction  confers  upon  persons 
jointly  indicted  the  right  of  peremptory  chal- 
lenge as  if  they  were  tried  s^[>arately,  such 
right  does  not  exist  1  Thomp.,  Trials  (2d 
Ed.)  I  45.  In  this  state,  where  persons 
are  jointly  Indicted,  any  one  of  them  may 
demand  a  separate  trial,  and  the  state  also 
has  the  right  of  severance.  Penal  Code,  § 
995.  In  felony  cases  "every  person  indicted** 
is  allowed  a  specified  number  of  peremptory 
challenges,  varying  with  the  diflTerent  classes 
of  felonies.  Penal  Code,  |  1000.  It  is  the 
settled  law  of  this  state  that  a  proper  con- 
struction of  this  statute  requires  that  where 
two  are  Med  jointly  for  an  offense  for  which 
one  may  be  convicted*,  though  the  other  be 
acquitted,  each  is  entitled  to  his  full  statu- 
tory   allowance   of  peremptory    challenges. 


Cruce  V.  State,  59  Ga.  84;  Gumming  ▼. 
State,  09  Ga.  663,  27  S.  B.  177;  Rawlins  v. 
State,  124  Ga.  48,  52  S.  B.  1.  It  is  insisted 
In  behalf  of  the  state  that  this  rule  is  not 
applicable  in  misdemeanor  cases,  and  that  as 
to  such  cases  there  is  no  statute  which  per- 
mits separate  challenges  where  the  persons 
are  jointly  tried.  It  is,  of  course,  conceded 
that  in  misdemeanor  cases  the  prisoners  have 
the  right  of  severance  Just  as  in  felony  cases. 
Bearing  In  mind  the  general  rule  that  the 
right  to  separate  challenges  does  not  exist 
unless  conferred  by  statute,  the  question  pre- 
sented depends  upon  the  construction  of  sec- 
tions 858,  861,  Penal  Ck)de.  Section  858  pro- 
vides that  in  civil  cases  and  In  cases  of  mis- 
demeanors eadi  party  may  demand  a  full 
panel  of  24  jurors  from  which  to  strike. 
Section  861  provides  that  from  this  panel 
"the  accused  shall  have  the  right  to  chal- 
lenge seven  peremptorily,  and  the  state  five." 
The  right  to  challenge  and  the  right  to  sever 
go  hand  in  hand.  At  common  law  the  prison- 
ers could  not  sever.  They  are  permitted  to 
do  so  in  this  state,  and  there  is  no  distinc- 
tion between  felony  and  misdemeanor  cases. 
The  statute  allowing  i)eremptory  challenges 
in  felony  cases  is  not  more  mandatory  than 
the  statute  which  allows  such  challenges  in 
misdemeanors.  In  the  first  class  of  cases  the 
statute  requires  that  "every  person  indicted" 
shall  be  allowed  to  challenge  so  many  per- 
emptorily. In  misdemeanor  cases  the  lan- 
guage is  that  "the  accused"  shall  have  the 
right  to  challenge  seven  peremptorily.  We 
do  not  see  how  it  can  be  successfully  argued 
that  the  rule  which  has  been  held  by  the 
Supreme  Court  to  be  applicable  to  felony 
cases  should  not  also  be  applied  in  misde- 
meanor cases.  Before  the  decision  in  the 
Cruce  Case,  it  was  very  seriously  doubted 
whether  the  prisoner  should  be  allowed  sepa- 
rate challenges  In  felony  cases.  So  in  Haw« 
kins  V.  State,  18  Ga.  322,  58  Am.  Dec.  517, 
it  was  held  that  persons  jointly  indicted  for 
an  affray  should  not  be  allowed  separate 
challenges,  though  this  ruling  was  put  upon 
the  ground  that  the  offense  charged  was  a 
joint  one  and  the  acquittal  of  one  was  the 
acquittal  of  alL  The  rule  being  now  well 
settled,  however,  that  In  felony  cases  persons 
Jointly  indicted  are  entitled  to  separate  chal- 
lenges, we  see  no  reason  why  the  same  rule 
should  not  apply  In  misdemeanor  cases.  The 
refusal  of  the  court  to  permit  separate  chal- 
lenges deprived  the  defendants  of  a  substan- 
tial right,  and  entitled  them  to  a  new  trial. 

[2]  2.  The  difficulty  between  the  accused 
and  the  prosecutor  grew  out  of  an  investiga- 
tion whidi  had  been  made  before  the  grand 
jury  of  which  the  prosecutor  was  foreman. 
It  seems  that  the  prosecutor  had  Inquired  of 
witnesses  in  the  grand  jury  room  if  they  had 
not  bought  whisky  from  the  wife  of  one  of 
the  accused  and  the  mother  of  all  three  of 
them.    For  this  the  accused  took  the  prose- 
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cntor  to  task,  and  the  assault  and  battery 
upon  him  resulted.  The  accused  claimed  In 
their  statements  on  the  trial  that  the  prose- 
cutor struck  first,  but  he  denied  this,  and  tes- 
tified- that  the  accused  attacked  him  solely 
because  of  the  investigation  in  the  grand  Jury 
room.  The  court  charged  the  Jury  that  the 
conduct  of  the  prosecutor  as  foreman  of  the 
grand  Jury  in  interrogating  the  witnesses  in 
reference  to  the  matter  under  investigation 
afforded  no  provocation  for  the  assault  upon 
him  by  the  accused.  There  was  no  error  in 
this  instruction.  Opprobrious  words  or  abu- 
sive language  may  Justify  a  battery,  it  being 
for  the  Jury  to  determine  whether  the  provo- 
cation is  sufficient  Penal  Code,  {  103. 
Where,  however,  language  used  by  one  as- 
saulted would  not  as  a  matter  of  law  Justi- 
fy an  assault  upon  him,  it  is  not  error  to 
charge  the  Jury  that  the  use  of  such  language 
would  be  no  defense.  More  especially  is  this 
true,  where  the  language  claimed  to  be  of- 
fensive was  not  used  in  the  presence  of  the 
person  making  the  assault  Berry  v.  State, 
105  Ga.  683,  81  S.  E.  592 ;  Cole  v.  State,  2  Ga. 
App.  734,  59  S.  E.  24. 

3.  There  was  nothing  in  the  evidence  to 
require  an  Instruction  upon  the  legal  right 
of  one  brother  to  defend  another  in  peril. 
Under  the  state's  theory  of  the  case,  the  ac- 
cused made  an  unprovoked  assault  upon  the 
prosecutor,  having  conspired  together  for 
this  purpose.  Under  the  theory  of  the  ac- 
cused, they  struck  the  prosecutor  after  he 
had  first  assaulted  them. 

Judgment  reversed. 

(12  Ga.  App.  315) 

POTTER  V.  STATE.     (No.  3,962.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1913.) 

(BylldhuB  hy  the  Court.) 

1.  Seduction  <§  45*)— Evidekcb. 

There  was  no  material  error  of  law,  and 
the  evidence  authorized  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Gent  Dig.  §|  80-82 ;  Dec  Dig.  §  45.*] 

±  OiKiNAL  Law  (§  938*)  —■  New  Tbial  — 
Newlt  Discovered  E)vioence. 

The  alleged  newly  discovered  testimony  was 
merely  cumulative  and  impeaching,  and  there 
was  no  error  in  overruling  this  ground  of  the 
motion  for  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
I  AW,  Cent  Dig.  {§  230^2315,  2317;  Dec  Dig. 
i  938.*1 

3.  Criminal  Law   ({  854*)— Tbiai>-Sbpaba- 
TiON  OP  Jury. 

Both  law  and  sound  policy  forbid  the  sepa- 
ration of  juries  after  they  are  charged  with 
the  trial  of  a  felony.  Where  it  appears,  how- 
ever, that  the  temporary  absence  of  one  juror, 
for  the  purpose  of  telephoning  his  sick  wife, 
could  not  have  been  injurious  to  the  accused,  a 
new  trial  will  not  necessarily  result. 

[E3d.  Note.— B\>r  other  cases,  see  Criminal 
Law.  Cent  Dig.  ti  2039-2047;  Dec.  Dig.  { 
864.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;  John  W.  Maddox,  Judge. 


Isaac  Potter  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

EL  A.  Jackson  and  J.  E.  Rosser,  both  of  La 
Fayette,^  and  Copeland,  Hamilton  &  Hutch- 
ens  and*  Ennis  &  Shaw,  all  of  Rome,  for 
plaintiff  In  error.  John  W.  Bale,  Sol.  Cren., 
of  Rome,  for  the  State. 

RUSSELL^  J.  [1]  The  defendant  was  ac- 
cused of  seduction,  and,  upon  his  conviction, 
made  a  motion  for  a  new  trial,  which  was 
overruled.  In  the  motion  for  a  new  trial, 
it  is  assigned  as  error  that  the  verdict  is 
contrary  to  the  evidence  and  contrary  to  law, 
and  the  defendant  asks  also  that  a  new  trial 
be  granted  because  of  newly  discovered  evi- 
dence, and  because  J.  R.  Ponder,  one  of  the 
Jurors  who  tried  the  case,  separated  himself 
from  his  fellow  jurors,  while  the  jury  had 
the  case  under  consideration,  and  was  away 
from  the  remainder  of  the  jury  and  out  of 
their  hearing  for  about  10  minutes,  during 
which  time  he  had  a  conversation  over  the 
telephone. 

According  to  the  evidence  for  the  state, 
the  prosecutrix  (who,  though  a  widow,  was 
less  than  18  years  of  age)  was  Induced  by 
the  accused  to  consent  to  sexual  intercourse 
through  her  love  for  and  confidence  in  him, 
and  the  act  was  not  agreed  to  in  considera- 
tion of  a  present  promise  of  marriage, 
though,  coincident  with  his  solicitations,  the 
accused  more  than  once  repeated  his  promise 
to  marry  and  exhibited  to  her  a  marriage 
licensee*  So  far  as  the  testimony  for  the 
state  is  concerned,  there  is  nothing  to  indi- 
cate that  the  intercourse  was  part  of  a  mere 
meretricious  transaction  (where  consent  to 
the  intercourse  is  based  upon  a  promise  to 
marry  merely  as  a  consideration),  for  it 
plainly  appears  that  there  was  a  subsisting 
engagement  to  marry;  that  the  prosecutrix 
was  much  attached  to  the  defendant;  that 
he  had  procured  a  marriage  license  authoriz- 
ing him  to  marry  the  prosecutrix,  which 
was  used  by  him  to  accentuate  his  protests 
of  fidelity  and  affection;  and  that  the  in- 
jured female  was  virtuous,  within  the  mean- 
ing of  that  term  as  applicable  to  the  offenser 
of  seduction. 

The  testimony  for  the  state  as  to  the 
courtship  does  not  evidence  the  iridescent 
glow  of  such  refined  sentiment  as  would  be 
expected  in  circles  more  exclusive  socially, 
nor  does  the  record  disclose  that  the  prose* 
cutrix  was  wooed  and  won  by  thoughts  that 
breathe  and  words  that  bum,  clothed  in  such 
a  panoply  of  finished  rhetoric  as  to  expose 
the  lover's  heart  in  the  sweet  symmetry  of 
love's  first  dream.  The  prosecutrix  was  only 
a  factory  girl.  But  it  la  shovm,  not  only 
by  her  own  testimony,  but  the  testimony  of 
numerous  witnesses  besides,  that  for  several 
months  the  defendant  \?as  a  frequent  visitor 
at  her  house,  and  almost  constantly  in  her 
company,  whenever  she  had  leisure  from  her 
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labors.  The  testimony  upon  that  score  is 
amply  sufficient  to  corroborate  the  testimony 
of  the  prosecutrix,  and  to  satisfy  the  jury 
that  the  defendant  succeeded  in  impressing 
her  with  the  old,  old  story  of  love,  no  matter 
bow  inapt  his  language  or  how  awkward  his 
presentation  of  his  case.  The  testimony  au- 
thorized the  Jury  to  find  that  the  prosecutrix, 
not  from  passion,  nor  to  bind  a  bargain  of 
marriage,  but  solely  actuated  by  her  affection 
for  the  defendant  and  her  implicit  confidence 
In  his  love  for  her,  as  well  as  in  his  engage- 
ment and  promise  to  marry,  yielded  to  the 
repeated  persuasions  of  an  artful  seducer 
who  heartlessly  accomplished  her  ruin. 

Upon  the  trial,  the  defendant  did  not  at- 
tempt to  explain  the  many  circumstances  in 
proof  which,  outside  of  the  testimony  of  the 
prosecutrix  herself,  tended  to  indicate  his 
guilt  He  contented  himself  with  the  fol- 
lowing statement:  ^'Gentlemen  of  the  jury,  I 
am  not  guilty  of  this.  I  am  not  guilty.  That 
woman  has  run  after  me,  but  I  did  not  have 
anything  to  do  with  her,  and  would  not  have, 
and  I  am  not  guilty."  All  of  the  other  testi- 
mony Introduced  in  behalf  of  the  defendant 
was  directed  to  the  effort  to  prove  that  the 
prosecutrix  was  not  a  virtuous  woman,  and 
to  impeach  her  testimony  by  proof  of  her 
general  bad  character.  So  far  as  the  testi- 
mony is  concerned,  the  case  really  narrowed 
down  to  the  single  issue  as  to  whether,  in 
fact,  the  prosecutrix  was  a  virtuous  woman; 
and  the  Jury  resolved  this  issue  in  favor  of 
the  state. 

[2]  There  was  no  error  in  refusing  to 
grant  a  new  trial  for  the  alleged  newly  dis- 
covered evidence,  for  it  was  either  partly 
cumulative  of  evidence  already  introduced, 
as  to  the  lewd  character  of  the  prosecutrix, 
or  as  to  her  general  reputation  for  veracity. 
One  ground  of  the  motion  for  new  trial  as- 
signs error  because  during  the  trial  of  the 
case,  and  after  the  Jury  had  received  the 
charge  of  the  court,  and  while  they  were 
considering  the  case,  endeavoring  to  reach  a 
verdict,  J.  R.  Ponder,  one  of  the  Jurors,  sep- 
arated himself  from  the  other  members  of 
the  Jury,  leaving  them  at  the  courthouse, 
and  came  over  to  the  hotel  in  Lafayette 
(about  100  feet  from  the  courthouse),  and 
stayed  away  from  the  remainder  of  the  Jury 
about  10  minutes,  unaccompanied  by  the  offi- 
cer in  charge  of  the  Jury,  or  by  any  one  else, 
and  had  a  conversation  with  some  one  over 
the  telephone  at  the  said  hotel,  and  was  out 
of  the  hearing  of  the  remainder  of  the  Jury. 

[3]  On  the  hearing  of  the  motion  for  a 
new  trial,  the  state  made  a  counter  showing 
which,  we  think,  clearly  evidences  that  the 
temporary  separation  of  the  Juror  from  his 
fellows  could  not  in  any  way  have  affected 
the  result  of  the  trial  or  have  been  injurious 
to  the  accused.  The  Juror,  whose  conduct 
was  attacked,  made,  an  affidavit  to  the  fol- 
lowing   facts,    which    was    uncontradicted: 


While  the  Jury  was  considering  the  case, 
they  were  carried  to  a  boarding  'iouse  for 
supper,  and  in  returning  to  the  courthouse 
after  supper,  and  while  passing  the  Foster 
House  (a  hotel  near  the  courthouse),  they 
stopped  on  the  sidewalk,  at  his  request,  and 
he  went  to  the  telephone,  in  sight  of  the  Jury 
and  about  25  feet  from  them.  The  Juror's 
wife  was  sick,  having  given  birth  to  a  baby 
but  a  week  before,  and  the  baby  was  very 
sick.  The  Juror  said  nothing  over  the  tele- 
phone, except  to  ask  for  connection  with  his 
home  and  inquire  of  his  mother-in-law,  who 
was  staying  at  his  house,  as  to  the  condition 
of  his  wife  and  baby.  It  is  uncontradicted, 
therefore,  that  anything  transpired,  in  the 
way  of  conversation  or  communication  with 
any  one,  which  even  remotely  related  to  the 
case  on  trial,  and  consequently  the  Juror's 
conversation  could  not  have  affected  the  de- 
fendant injuriously. 

The  members  of  this  court  favor  the  strict- 
est adherence  to  every  rule  of  law  which  in 
any  way  tends  to  safeguard  Inviolate  the 
right  of  trial  by  Jury.  No  practice  should 
for  a  moment  be  countenanced  if,  by  any 
possibility,  It  can  be  inferred  that  it  may 
have  had  a  tendency  to  prejudice  the  rights 
of  one  accused  of  crime.  And  yet  we  all 
know  that  instances  will  arise  in  which  it  is 
absolutely  necessary  for  one  of  the  jurors  to 
be  temporarily  withdrawn  from  his  fellows. 
Of  course,  such  a  separation,  no  matter  how 
necessary,  should  not  be  permitted  without 
the  knowledge  and  sanction  of  the  presiding 
judge;  but,  as  it  appears  from  the  uncon- 
tradicted testimony  of  the  Juror  that  he  was 
in  sight  of  his  fellow  jurors  and  did  not 
speak  to  any  one  with  reference  to  the  case, 
we  agree  with  the  trial  Judge  that  it  would 
be  an  excess  of  caution,  and  an  unreasonable 
exercise  of  discretion,  to  grant  a  new  trial 
upon  this  ground  in  this  case. 

Judgment  affirmed. 


(12  Ga.  App.  869) 
HOLMES  V.  STATE.     (No.  4,575.) 
(Court  of  Appeals  of  Georgia,    Feb.  18, 1913.) 

(Byllahut  hy  the  Court.) 

1.  Intoxicating  Liquobs  (|  233*)— Illegal 
Salk— Evidence. 

Upon  the  trial  of  one  charged  with  the 
sale  of  mtozicating  liquor,  testimony  that  va- 
rious persons  were  seen  to  go  at  different  in- 
tervals at  night  from  a  neighboring  house 
where  an  entertainment  was  in  progress  to  the 
house  of  the  accused,  shut  the  door,  and  re- 
main some  time,  was  not  admissible;  there  be- 
ing no  evidence  that  any  liquor  was  sold  in 
that  house  on  the  occasion  referred  to. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {(  293-297,  298^;  Dec 
Dig.  S  233.*] 

2.  Intoxicating    Liquors    (|    227*)— Bvi- 

OENOE. 

On  the  trial  of  one  charged  with  the  sale 
of  intoxicating  liquor,  it  was   error  to  admit 
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testimony  that  he  had  been  living  in  a  state 
of  adultery  with  a  named  woman. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing liquors,  Cent  Dig.  |  287;  Dec.  Dig.  | 
227.*] 

3.  Intoxicating  Liquors  (|  233*)— Iixsoal 
Sale— EviDKNCB. 

In  the  trial  of  one  charged  with  the  sale 
of  intoxicating  li<^uor,  it  was  not  error  to  al- 
low the  introduction  In  evidence  of  a  number 
of  quart  bottles  containing  whisky  and  a  num- 
ber of  empty  bottles  which  had  contained 
whisky,  all  of  the  bottles  having  been  found 
in  the  house  where  the  sale  was  alleged  to 
have  taken  place. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  ({  293-297,  298^;  Dec. 
Dig.  {  233.*] 

4.  Intoxicating  I/IQuobs  (|  236*)— Illegal 

Sale— Evidence. 

In  the  trial  of  an  indictment  charging  sole- 
ly the  sale  of  intoxicating  liquor,  it  was  error 
to  charge  the  jury,  in  substance,  that,  if  they 
believed  the  accused  had  intoxicating  liquor  at ' 
his  place  of  business  or  at  a  public  place,  that : 
was  a  circumstance  from  which  the  jury  might 
infer  guilt,  unless  they  believed  from  the  evi- 
dence that  the  whisky  was  not  the  property  of 
the  accused. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent   Dig.  §§  300-322;    Dec.  Dig.  § 

Error  from  City  Court  of  Bainbrldge; 
W.  M.  Harrell,  Judge. 

Boston  Holmes  was  convicted  of  an  illegal 
sale  of  liquor,  and  brings  error.    Reversed* 

R.   Q.  Hartsfield  and  Erie  M.  Donalson, 
both  of  Bainbridge,   for  plaintiff  In  error.  ^ 
M.  Eu  O'Neal,   Sol.,  of  Bainbridge,  for  the 

State. 

I 

POTTLE,  J.     [2]  The  trial  judge  erred  in 
permitting, the  state  to  prove  that  the  accused 
had  been  living  in  a  state  of,  adultery  with  a'  '> 
named  woman.    We  do  not  see  how  this  con- ; 
duct  of  the  accused,  although  unlawful,  could  [ 
illustrate  the  question  of  his  guilt  or  inno- ' 
cence  of  the  offense  of  selling  intoxicating 
liquor. 

[1,4]  It  was  error  to  charge  that,  if  the 
accused  had  intoxicating  liquor  in  his  place 
of  business,  this  was  a  circumstance  from 
which  the  jury  might  infer  that  he  was 
guilty  of  selling  it.  It  has  been  often  held 
by  this  court  that  the  possession  of  an  unusu- 
al quantity  of  liquors  might  authorize  the  in- 
ference that  they  were  being  kept  for  an 
Illegal  purpose;  but  it  has  never  been  held 
that  the  mere  possession  of  liquor  in  any 
quantity  or  at  any  place  was  a  circumstance 
from  which  the  jury  might  infer  that  the 
possessor  had  already  been  guilty  of  selling  it 

[81  It  was  competent  to  introduce  In  evi- 
dence the  bottles  of  whisky  found  in  the 
house  of  the  accused  where  the  alleged 
sale  had  taken  place.  This  evidence  of  it- 
self alone  was  worth  little,  but  taken  in  con- 
nection with  the  testimony  as  to  the  sale,  it ' 
might  have  some  corroborative  value.  Mere 
opportunity  to  commit  a  crime  is  of  itself 
no  evidence  of  guilt,  but  proof  of  opportunity 
may  sometimes  corroborate  other  evidence 
of  guilt    The  error  In  charging  and  in  ad- 


mitting testimony  above  referred  to  was  boSL- 
ciently  prejudicial  to  require  a  new  trial. 
Judgment  reversed. 

02  Oa.  App.  863) 

BELMAS  y.  STATE.      (No.  4,605.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1913.) 

,(8vUahu9  hy  iU  Court.) 

Labcent  (I  55*)— Evidence. 

Plaintitc  in  error  was  convicted  of  simple 
larceny,  and  his  motion  for  a  new  trial,  based 
upon  the  general  grounds,  was  overruled.  The 
indictment  (omitting  formal  parts)  was  as  fol- 
lows: "Said  Gabriel  Belmas  did  on  the  25tb 
day  of  November,  A.  D.  1911,  in  the  connty 
aforesaid,  unla'vi^ully  and  with  force  and  arm^ 
and  '  wrongfully  and  fraudulently,  take  and 
carry  away,  with  intent  to  steal  the  same,  fif- 
teen bushels  Indian  com  in  die  shuck,  of  the 
value  of  $12.00,  and  being  then  and  there  the 
personal  goods  and  chattels  of  one  R.  P. 
Hicks."  The  evidence,  briefly  stated,  is  as 
follows:  The  accused  sold  to  a  merchant  in  a 
nearby  town,  about  the  time  alleged  in  the  in- 
dictment, $3  worth  of  "ear  corn."  The  corn 
was  not  in  the  shuck,  and  was  in  crocus  sacks. 
The  merchant  paid  the  accused  75  cents  a 
bushel  for  it,  and  on  several  other  occasions  the 
same  merchant  purchased  from  the  accused 
small  quantities  of  com,  for  which  he  gave 
the  accused  provisions.  The  evidence  of  the 
prosecutor  was  that,  at  or  about  the  time 
charged  in  the  indictment,  he  lost  from  his  pile 
of  corn,  which  was  in  his  crib,  about  15  bush- 
els of  "corn  in  the  shuck."  The  accused  was 
a  cropper  for  the  prosecutor  and  had  a  key 
to  the  crib,  given  to  him  by  the  prosecutor. 
The  accused  had  made  com  that  year  on  his 
own  farm,  and  was  cropping  with  the  prose- 
cutor on  halves,  and  the  prosecutor  had  bought 
all  of  his  com.  H^d,  the  evidence  did  not 
prove  that  the  accused  was  ^ilty  as  alleged 
in  the  indictment,  and  his  conviction  was  whol- 
ly unauthorized. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {§  152,  164,  165,  167-169;  Dec  Dig. 
§55.*] 

Error  from  City  Court  of  Johnson;  K.  J. 
Hawkins,  Judge. 

Gabriel  Belmas  was  convicted  of  crime, 
and  brings  error.     Reversed. 

J.  L.  Kent,  of  Wrightsville,  for  plaintiff  in 
error.  E.  L.  Stephens,  Sol.  Gen.,  of  Wrii^ta- 
ville,  for  the  State. 

HILL,  C.  J.    Judgment  reversed. 


02  Ga.  App.  88S) 
SIMS  ▼.   STATE.      (No.   4,598.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1918.) 

(Syllabus  hy  the  Court.) 

L  Weapons   (|  17*)— Cabbting  Wkapons— 

License. 

On  the  trial  of  one  chanced  with  the  of- 
fense of  carrying  a  pistol  without  a  license,  it  is 
not  necessary  for  the  state  to  affirmatively 
negative  the  existence  of  the  license.  Blocker 
V.  State,  12  Ga.  App.  — ,  76  S.  B.  784:  WU- 
Uams  V.  State,  12  Gsl  App.  — ,  76  S.  E.  785. 

[Ed.  Note.*-For  other  cases,  see  Weapons, 
Cent  Dig.  ii  20,  22^:33;    Dec  Dig.  {  17.*] 

2.   SUFFICIENCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict 
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Error  from  City  Odnrt  of  Jackson;  H.  M. 
Fletcher,  Judge. 

Cbarlle  Sims  was  convicted  of  having  a 
pistol  without  a  license,  and  brings  error. 
Affirmed. 

J  T.  Moore,  of  Jackson,  for  plaintiff  in  er- 
ror, a  L.  Bedman,  Sol.,  of  Jackson,  for  the 
State. 

POTTLE,  J.    Judgment  affirmed. 

(12  Ga.  App.,  860) 

YOUNG  V.  OTATB.     (No.  4,581.) 
(Coart  of  Appeals  of  Georgia.    Feb.  18, 1918.) 

(BwUabu9  by  the  Court.) 

BXVIEW   ON  Appsal. 

No  error  of  law  is  complained  of»  and  the 
evidence  fally  warrants  the  verdict. 

Error  from  Superior  Court,  Effingham 
Goonty;  W.  W.  Sheppard;  Judge. 

Bobert  Young  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  Hartridge  Smith,  of  Eden,  for  plaintiff 
in  error.  N.  J.  Norman,  Sol.  Gen.,  of  Savan- 
nah, for  the  State. 

HUAi,  O.  J.    Judgment  affirmed. 


(12  Qa.  App.  836) 

DAVIS  V.  D.  G.  BLOUNT  &  CO.    (No.  4,240.) 

(Gbnrt  of  Appeals  of  Georgia.    Feb.  18^  1913.) 

(Syllalut  hy  the  Court) 

Afpeai.    and    Ebbob    (I    1010*)— Review— 

Findings  of  Fact. 

Upon  ali  the  substantial  issues,  tlie  finding 
of  the  judge  of  the  superior  court  (who  tried 
the.  case  without  the  intervention  of  the  jury), 
being  supported  by  some  evidence,  is,  so  far  as 
this  court  is  concerned,  conclusive,  and  the 
judge  of  the  superior  court  did  not  err  in  over- 
ruling the  certiorari 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  897&-3982;    Dec.  Dig.  8 

ioio.ri 

EtTor  from  Superior  Court,  Johnson  Coun- 
ty; K.  J.  Hawkins,  Judge. 

Action  between  L.  J.  Davis  and  D.  G. 
Blount  &  Co.  From  the  Judgment,  Davis 
brings  error.     Affirmed. 

B.  Lb  Stephens,  of  Wrightsvllle,  for  plain- 
tiff in  error.  B.  B.  Blount,  of  WrightSTllle, 
for  defendants  in  error. 

BUSSBLL,  J.    Judgment  aflirmed. 


(12  Ga.  App.  3S7) 

WILLIAMS  T.  STATE.     (Na  4,260.) 
CCoort  of  Appeals  of  Georgia.    Feb.  18,  1918.) 

I 

(ByUahuM  hy  th^  Court.) 

1.  HoMiciDB  a  840*)— InsTBuonoifs— Habm- 
I.I88  Ebbob. 

One  charged  with  murder,  but  who  is  con- 
victed of  voluntary  manslaughter,  is  not  pre- 
sumed to  be  hurt  by  an  erroneous  instruction 


upon  the  subject  of  malice,  for  the  reason  that 
it  is  apparent  that  the  jury  found  there  was 
no  malice. 

[£d.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  H  715-717,  720 ;   Dec.  Dig.  S  340.*] 

2.  Cbiicinal   Law    (K   782,   823*)— Instbuo- 

TIONS— PBSPONDBBANOB  OF  EVIDBNCB. 

In  the  trial  of  one  charged  with  homicide, 
it  is  error  to  instruct  the  jury  that  they  may 
acquit  the  defendant,  if  they  are  satisfied,  by 
the  preponderance  of  testimony,  that  the  de- 
fendant was  acting  in  self-defense,  or  was  other- 
wise justified.  One  accused  of  crime  is  in  no 
case  required  to  establish  his  innocence  by  a 
preponderance  of  evidence. 

(a)  The  error  in  an  instruction,  such  as  that 
referred  to  above,  is  not  cured  by  adding,  "or 
if  you  have  a  reasonable  doubt  on  that  question, 
under  the  law,  it  will  be  your  duty  to  give  the 
defendant  the  benefit  of  the  doubt  and  acquit 
him."  The  erroneous  instruction  should  have 
been  expressly  withdrawn. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1847.  1849,  1851.  1852, 
1877,  1878,  1880-1882.  1906,  1907,  190^-1911, 
I960,  1966,  1967,  1992-1995,  3158;  Dec.  Dig. 
II  7fe,  823.*] 

8.  Cbiminal  Law  (|  923*)  —  Disqualitioa- 

TTON  OF  JUBOB— EmEOT  ON  VEBDICT. 

One  convicted  of  larceny  was  infamous  at 
common  law,  and  not  Qualified  to  serve  as  a 
juror.  The  provisions  oi  article  6,  {  18,  par.  2, 
of  the  Constitution  (Civ.  Code  1910,  |  6546),  in 
preserving  inviolate  the  right  of  trial  by  jury, 
guarantee  that  every  person  charged  with  crime 
shall  be  tried  by  uprignt  jurors.  Hence  one  who 
has  been  convicted,  or  has  pleaded  guilty  of  an 
offense  involving  moral  turtdtude,  is  disqualified 
from  serving  as  a  juror;  and,  unless  the  dis- 
qualification is  expressly  or  impliedly  waived  by 
both  parties  to  the  case,  a  verdict  rendered  by 
such  a  juror  is  void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2225-2237;  Dec.  Dig.  I 
923.*] 

4.  Constitutional  Law  tf  46*)— Constitu- 
tionality OF  Statutb— Nbgessitt  of  De- 
termination. 

The  determination  of  the  question  as  to 
whether  section  2  of  the  act  of  August  21, 1911, 
as  to  practice  in  courts  of  review  (Acts  1911, 
p.  149),  is  unconstitutional,  not  being  necessary 
to  a  decision  in  this  case,  the  instruction  of  the 
Supreme  Court  will  not  be  asked  to  ascertain 
whether  the  section  mentioned  is  unconstitu- 
tional because  in  conflict  with  article  6,  {  16» 
par.  6,  or  article  3,  S  7,  par.  8,  of  the  Constitu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ||  43-45;  Dec.  Dig.  §  46.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty; Jas.  B.  Park,  Judge. 

E.  C.  Williams  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 

E.  W.  Butler,  of  Madison,  and  Sam'l  H. 
Sibley,  of  Union  Point,  for  plaintiff  in  error. 
Jo&  E.  Pottle,  SoL  Gen.,  of  MlUedgeviUe^  for 
tbe  State. 

RUSSELL,  J.  The  defendant  was  con- 
victed of  voluntary  manslaughter,  and  ex- 
cepts to  the  overruling  of  his  motion  for  new 
trial.  We  shall  deal  with  only  such  of  the 
assignments  of  error  as  control  our  Judgment, 
or  may  be  material  upon  another  trial  of  the 
case,  which  we  feel  constrained  to  grant 

[3]  It  is  not  necessary  to  elaborate  any  of 
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the  questions  presented  by  tbe  assignments 
of  error,  save  one:  In  the  eighth  ground  of 
the  motion  for  a  new  trial,  It  is  insisted  that 
H  new  trial  should  have  been  granted  because 
the  Jury  which  was  impaneled  to  try,  and 
did  try,  said  case  was  illegally  constituted, 
in  that  it  contained,  as  one  of  its  mem- 
bers, Frank  Hames,  who  on  January  12,  1912, 
in  the  city  coujrt  of  Madison,  Ga.,  pleaded 
guilty  to  the  diar^u  of  simple  larceny,  and 
had  obeyed  and  endured  the  sentence  im- 
posed; tiiat  this  fact  disqualified  said  juror, 
and  his  presence  on  the  Jury  was  illegal,  and 
reduced  the  number  of  competent  jurors  to 
11,  thereby  depriving  the  defendant  of  a  full 
jury,  and  making  his  conviction  illegal.  In 
support  of  this  ground  of  the  motion,  the  de- 
fendant put  in  proof  the  accusation  of  simple 
larceny  against  the  juror  Hames,  the  record 
of  the  plea  of  guilty  by  Hames,  dated  Jan- 
uary 12,  1912,  and  the  sentence  thereunder. 
He  also  submitted  to  the  court  afiidavits 
showing  that  neither  the  accused  nor  his 
counsel  knew,  or  had  ever  heard,  of  the  fact 
of  Hames  having  pleaded  guilty  of  larceny, 
until  after  the  trial.  We  think  that,  upon 
this  ground  of  the  motion  alone,  the  defend- 
ant was  entitled  to  a  new  trial;  that  the 
verdict  against  him  was  void;  and,  indeed, 
the  whole  trial  was  void.  There  is  no  right 
to  which  Anglo-Saxons  more  tenaciously  cling 
than  the  right  of  Jury  trial.  There  is  cer- 
tainly no  right  which  should  be  considered 
more  sacred,  because  upon  the  maintenance 
of  this  right  depends  the  assertion  or  de- 
fense of  every  other  right  which  the  citizen 
enJoy&  The  Constitution  of  the  state  de- 
clares that  the  right  of  trial  by  Jury  ''shall 
remain  inviolate."  Civil  Code,  i  6545.  This 
provision,  in  substantially  the  same  form,  is 
to  be  found  in  every  Constitution  of  this 
state.  The  statement  of  the  Constitution, 
that  the  right  of  trial  by  Jury  shall  remain 
inviolate,  refers  to  the  right  as  it  existed  at 
common  law  at  the  time  of  the  incorporation 
of  this  provision  into  our  Constitution,  and 
consequently  the  expression  means  that  the 
right  of  trial,  as  it  existed  in  England, 
should  be  inviolate  or  unaltered.  At  common 
law,  one  who  was  found  guilty  of  larceny 
was  "infamous" ;  and,  by  reason  of  that  In- 
famy, he  was  disqualified  from  Jury  service. 
It  must  follow,  therefore,  that,  in  the  ab- 
sence of  any  provision  in  our  organic  law 
affecting  the  right  of  jury  trial,  a  Jury  trial 
in  Georgia,  to  be  valid,  must  be  governed  by 
the  same  rules  as  prevailed  in  England  at 
the  time  that  we  adopted  our  Constitution. 
And  as  at  common  law  one  accused  of  crime 
was  entitled  to  a  trial  by  12  upright  men,  so 
likewise  it  is  essential  that  one  accused  of 
crime  shall  in  Georgia  be  accorded  a  trial 
before  12  men,  upright  and  intelligent,  if  the 
right  is  to  be  preserved  inviolate. 

It  is^true  that  the  Constitution  does  not 
provide  for  the  method  in  which  jurors  shall 
be  selected  from  the  body  of  our  citizenry, 
and  expressly  delegates  that  duty  to  the  Gen- 


eral Assembly;  but  it  does  expressly  declare 
that  it  shall  be  the  duty  of  the  General  As- 
sembly, by  appropriate  legislation,  to  insure 
the  selection  of  upright  and  intelligent  men 
as  jurors,  and  upright,  intelligent,  and  ex- 
perienced men  as  grand  Jurors.  Civil  Code,  | 
6546.  The  Legislature  might  have  chosen 
different  machinery  for  the  selection  of  jurors 
than  the  medium  of  Jury  commissioners.  It 
was  within  the  power  of  the  Legislature  to 
pass  an  act  devolving  upon  the  Judge,  or  any 
other  officer,  in  its  discretion,  the  duty  of 
selecting  Jurors;  but  it  was  not  within  the 
power  of  the  Legislature,  under  the  Constitu- 
tion, to  increase  the  number  of  those,  from 
whom  Jurors  might  be  selected,  by  adding 
any  who  were  not  upright  and  intelligent. 
The  Legislature  having  imposed  upon  the 
Jury  commissioners  the  duty  of  designating, 
from  among  the  upright  and  intelligent  citi- 
zens, those  whom  they  wished  to  select  as 
suitable  for  jury  'duty,  there  may  be  some 
question  whether  the  decision  of  the  Jury 
commission,  as  to  the  ui^ightness  and  in- 
telligence of  a  particular  citizen  selected  by 
it  for  jury  service,  can,  in  the  first  instance, 
be  inquired  into.  We  do  not  now  rule  that 
the  courts  can  review  the  determination 
(whether  it  be  a  judgment  or  not)  of  the  Jury 
commission  that  those  citizens,  whose  names 
the  Jury  conmilssion  places  in  the  Jury  box, 
are  qualified  within  the  terms  of  the  Con- 
stitution. 

We  are  not  called  upon  to  decide,  and  do 
not  now  hold,  that  the  Jury  commissioners 
of  a  county  might  not  properly  adjudge  one 
upright  and  intelligent  who  had,  at  some 
time  or  some  period  in  his  life,  been  guilty, 
or  had  pleaded  guilty  of  an  offense  involving 
moral  turpitude,  because  it  has  sometimes 
happened  that  men  who  afterward  became 
model  citizens  had  in  their  youth  committed 
offenses  which  were  fully  expiated  or  atoned 
for  by  a  subsequent  course  of  exemplary  rec- 
titude. In  such  a  case  it  might  be  presumed 
that  the  Jury  commissioners,  with  full  knowl- 
edge of  all  the  facts,  adjudged  the  citizen 
then  under  their  investigation  to  be  qualified, 
notwithstanding  his  early  indiscretion,  be- 
cause he  had  proved  that  he  had  become  up- 
right, and  was  upright  at  the  time  his  name 
was  placed  In  the  Jury  box.  But  that  ques- 
tion is  not  raised  in  this  case,  for  with  due 
regard  to  the  presumption  that  the  Jury  com- 
missioners did  their  duty,  and  conceding,  for 
the  purposes  of  this  case,  that  the  decision 
of  the  jury  commissioners  in  the  selection  of 
jurors  is  final,  still,  though  the  jury  com- 
missioners may  properly  have  placed  the 
name  of  Juror  Hames  in  the  jury  box  at  the 
time  they  revised  the  list  in  August,  and  as 
the  Juror  did  not  plead  guilty  to  larceny  un- 
til January,  1912,  it  cannot  be  said  that  hold- 
ing that  the  Juror  bore  a  reputation  of  being 
upright  in  August  (even  if  he  was  not)  would 
qualify  him  as  a  Juror  in  spite  of  the  fact 
that  in  January  he  pleaded  guilty  to  simple 
larceny.    The  fact  that  Hames  was  a  quail- 
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fled  jnror  in  August  would  no  more  establish, 
as  a  fact,  his  qualifications  as  a  Juror  in  Jan- 
uary, if  he  had  remored  beyond  the  limits 
of  the  county  or  the  state^  than  if  he  had 
committed  the  offense  of  simple  larceny.  We 
think  the  two  propositions  are  practically 
identical,  and  show  that  the  court  could  prop- 
erly deal  with  any  disqualification  arising 
after  the  action  of  the  Jury  commission  and 
the  revision  of  the  Jury  lists.  If  Hames  was 
disqualified,  then,  under  the  ruling  of  the  Su- 
preme Court  in  Georgia  Railroad  v.  Cole,  73 
Ga.  713,  as  well  as  of  this  court  in  Smith  v. 
State,  2  Ga.  App.  574,  59  S.  E.  311,  the  trial 
was  void.  As  was  said  in  the  case  last  cited: 
''One  reason  why  a  new  trial  is  demanded, 
where  there  is  no  doubt  as  to  the  disquaUfl- 
cation  of  the  Juror  (and  where  such  disquali- 
fication is  not  waived  by  knowledge  of  the 
fact),  is  that  the  verdict  is  illegal  and  void." 
The  court  then  quoted  from  the  Cole  Case  as 
follows:  "If  the  parties  consent  to  the  Ju- 
rors, or  have  knowledge  of  their  incompeten- 
cy, then  they  will  be  held  to  have  waived  the 
same.  It  cannot  be  said  that  the  defendants 
in  error  have  had  their  case  tried,  certainly 
not  legally,  although  the  verdict  may  be  in  ac- 
cordance with  the  facts,  and  such  as  a  lawful 
Jury  should  have  rendered;  yet  it  is  no  ver- 
dict, and  the  court  did  right  to  set  it  aside." 

We  shall  briefiy  refer  to  some  other  points 
made  in  the  record,  though  our  ruling  is 
based  upon  the  disqualification  of  the  Juror, 
because  there  will  be  another  trial.  The 
fifth  and  sixth  grounds  of  the  motion  for  a 
new  trial  will  not  be  referred  to,  because 
it  is  presumed  that  the  minor  errors,  which 
are  clearly  pointed  oat  in  the  assignment  of 
error,  will,  upon  the  next  trial,  be  obviated 
or  corrected.  The  Judgn\ent  of  the  trial 
Judge,  refusing  to  set  aside  the  verdict,  is 
reversed,  because,  in  our  opinion,  the  moral 
disqualification  of  the  Juror  voided  the  en- 
tire trial;  and,  in  what  we  now  say  as  to 
other  and  more  important  assignments  of 
error,  we  are  to  be  considered  only  as  taking 
the  liberty  of  suggesting  to  the  learned  trial 
Judge  some  observations,  which  may  prevent 
error  when  the  case  is  tried  again. 

[2]  It  is,  of  course,  well  settled  that  one 
accused  of  crime,  even  when  the  burden  of 
proof  is  fthifted  upon  him,  does  not  have 
to  satisfy  the  Jury  of  his  innocence  by  the 
preponderance  of  testimony ;  and  we  have  no 
idea  that  the  trial  Judge  intended  to  con- 
vey any  such  impression  to  the  Jury.  Yet, 
we  cannot  say  Uiat  the  language  used  in 
the  charge  complained  of  in  the  fourth 
ground  of  the  amendment,  to  the  motion  for 
a  new  trial  was  not  likely  to  have  that  ef- 
fect If  the  Jury  could  construe  the  state- 
ment of  the  judge  as  meaning  that  they  could 
not  acquit  the  defendaiat,  unless  they  were 
ntisfied  of  tbe  defendant's  innocence  by  the 
preponderance  of  testimony,  then  the  con- 
dading  statement  that,  if  the  Jury  had  rea- 
sonable doubt  on  the  question,  they  should 


acquit  the  defendant  would  not  only  be  con- 
fusing to  the  Jury  (who  must  take  the  law 
from  the  court),  but  it  was  also  calculated 
to  place  upon  the  defei^dant  a  burden  that 
the  law  does  not  impose. 

We  think,  too,  that  there  is  some  merit  in 
the  exceptions  contained  in  the  second  and 
third  grounds  of  the  amendment  to  the  mo 
tion  for  a  new  trial,  as  the  defendant,  as  a 
general  rule,  is  only  permitted  by  law  to 
make  one  statement  He  cannot  make  a  sup- 
plemental statement,  unless  the  Judge,  in  his 
discretion,  permits  it,  and  he  is  dependent 
entirely  upon  the  Judge's  exercise  of  this 
discretion,  unless  the  case  be  one  where  it  is 
obvious  that  the  abuse  of  discretion  resulted 
in  flagrant  injustice.  For  this  reason,  the  state 
should  be  required  to  produce,  when  proceed- 
ing to  make  out  its  case,  any  and  all  mate- 
rial evidence  upon  which  it  expects  to  rely 
for  conviction,  and  especially  in  cases  in 
which  the  particular  motive  of  the  alleged 
criminal  act  must  be  proved.  In  no  case 
should  a  trial  Judge  allow  a  party  to  bolster 
his  case  by  reiteration  of  testimony  which 
has  already  been  introduced  In  the  exam- 
ination in  chief.  The  party  who  assumes 
the  burden  of  proof  should  be  limited,  in 
his  rebuttal,  to  the  contradiction  and  dls- 
proval  of  the  facts  which  the  opposite  party 
sought  to  prove  in  the  introduction  of  his 
testimony.  The  object  to  be  attained  is  the 
same  as  in  the  order  of  examination  of  a 
single  witness,  and  should  be  attained  in 
the  same  way.  Evidence  cumulative  of  the 
plaintiff's  case,  as  submitted  in  chief,  should 
be  introduced  out  of  its. proper  order  only 
in  the  discretion  of  the  court,  and  for  some 
good  cause  shown,  such  as  oversight  previ- 
ous unavoidable  absence  of  a  witness,  or 
ignorance  that  the  fact  could  be  proved  by 
tbe  witness  sought  to  be  introduced  upon  re- 
buttal. 

[4]  We  shall  not  pass  upon  the  question 
raised  under  the  general  assignment  of  er- 
ror, as  to  the  constitutionality  of  the  act  of 
1911,  as  to  practice  in  courts  of  review  (Acts 
1011,  p.  149),  for  tbe.  reason  that  we  have 
held  that  tbe  entire  trial  was  void. 

Judgment  reversed. 

(12  Cku  App.  S6S) 
HOWARD  ▼.  TUCSKBR.     (No.  4,866.) 
(Court  of  Appeals  of  Geoigia.    Feb.  18,  1913.) 

(8yllaJ)U9  by  the  Court.) 

Finis  <S  13*)^Imfbi80nmsnt— Disohabgi  of 
Pbisoneb. 

This  case  is  fully  controlled  by  the  decision 
of  the  Supreme  Court  in  Williams  ▼.  Mize,  72 
Ga.  129.  See,  also^  Russell  v.  Tatum,  104  Ga. 
332,  30  S.  E.  812. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  S§  14-16;   Dec.  Dig.  {  13.»] 

Error  from  City  Court  of  Sandersville; 
E.  W.  Jordan,  Judge. 

Application  by  Philip  Howard  against 
George  S.  Tucker  for  discharge  of  his  broth- 
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er,  Lee  Howard,  on  habeas  corpus.    Writ  de- 
nied, and  relator  brings  error.    Reversed. 

Gross  &  Swlnt,  of  Sandersville,  and  Hines 
&  Jordan,  of  Atlanta,  for  plaintiff  in  error. 
A.  R.  Wright,  of  Sandersville,  for  defendant 
in  error. 

HILL,  G.  J.  Lee  Howard  having  been  ar- 
rested and  placed  in  Jail,  a  petition  for  the 
writ  of  habeas  corpus,  praying  for  his  dis^ 
charge,  was  presented  to  the  judge  of  the 
city  court,  and,  on  the  hearing,  he  was  re- 
manded to  the  custody  of  the  sheriff;  and 
this  Judgment  is  assigned  as  error. 

The  undisputed  evidence  is  as  follows: 
Lee  Howard  pleaded  guilty,  in  the  city  court 
of  Sandersville,  to  an  accusation  of  the  of- 
fense of  carrying  concealed  weapons,  and 
was  thereupon  sentenced  to  pay  a  fine  of  $50 
and  the  costs  of  the  prosecution,  or,  in  de- 
fault thereof,  be  confined  in  the  chain  gang 
of  Washington  county  for  six  months.  Im- 
mediately upon  the  imposing  of  this  sentence 
by  the  court,  Mr.  L.  J.  Zachery  approached 
the  deputy  sheriff  of  Washington  county, 
who  had  custody  of  the  defendant,  and  re- 
quested that  the  defendant  be  released,  and 
stated  that  he  (Zachery)  would  be  responsi- 
ble for  the  fine.  The  deputy  sheriff  accepted 
Mr.  Zachery's  promise  and  released  the  de- 
fendant Shortly  thereafter  Mr.  Zachery  de- 
livered to  the  sheriff  of  the  county  his  check 
for  the  amount  of  the  fine  and  the  costs, 
making  the  date  of  the  payment  of  the  check 
the  following  Saturday,  stating  as  a  reason 
for  postdating  the  check  that  he  expected 
the  defendant  to  bring  him  some  rent  cotton 
by  that  time,  and  that,  if  he  failed  to  bring 
the  cotton,  he  would  turn  the  defendant  back 
to  the  sheriff.  The  sheriff  held  the  check 
until  the  Saturday,  and,  hearing  nothing 
from  Mr.  Zachery  or  the  negro,  on  the  next 
Monday  he  deposited  it  in  the  bank.  Some 
time  about  the  middle  or  last  of  the  week, 
he  received  notice  from  the  bank  that  the 
check  had  not  been  paid  by  Mr.  Zachery, 
and  that  he  had  refused  payment  The 
check  was  dated  Septtoiber  28th.  On  Octo- 
ber 8th,  following,  the  sheriff  rearrested  the 
defendant  and  put  him  in  Jail. 

In  Williams  v.  Mlze,  72  Ga.  129,  It  was 
held  that  where  the  sheriff  discharged  the 
prisoner,  taking  the  promise  of  another  to 
pay  the  fine,  he  could  not  thereafter  take 
the  defendant,  or  arrest  him,  for  not  pay- 
ing it;  that  by  making  this  arrangement  the 
aheHff  became  liable  for  the  amount  of  the 
fine,  and  must  look  to  the  person  on  whose 
promise  he  acted.  The  defendant  was  not 
liable  to  an  arrest  and  Imprisonment  on  ac- 
count of  a  failure  to  pay.  The  facts  of  the 
present  case  are  not  substantially  different 
from  those  in  the  Williams  Oase,  supra,  and 
that  decision  seems  to  be  controlling.  In 
Russell  T.  Tatum,  lOi  Ga.  882,  30  S.  E.  812, 


the  Williams  Case,  supra,  was  referred  to» 
and  the  opinion  therein  approved;  the  court 
holding,  in  the  Russell  Case,  that  the  sheriff 
treated  the  undertaking  of  the  third  person 
as  payment  of  the  fine.  This  transaction 
was  perfectly  lawful,  and  the  Judgment  of 
the  court  was  thus  satisfied;  the  sheriff  be- 
coming liable  for  the  payment  of  the  fine» 
if  the  i)erson  who  contracted  failed  to  pay. 

We  do  not  think  the  fact  that  in  the  pres- 
ent case  the  sheriff  took  the  check  of  the 
third  person,  Mr.  Zachery  postdated,  coupled 
with  the  condition  that,  unless  the  defend- 
ant brought  some  cotton  to  him  by  the  date 
of  the  check,  he  would  surrender  the  defend- 
ant to  the  sheriff,  takes  the  case  out  of  the 
principle  decided  in  the  Williams  Case,  and 
approved  in  the  Russell  Oase.  The  giving  of 
the  check  was,  of  course,  not  payment  of 
the  fine  until  the  check  was  itself  paid;  but 
the  sheriff  took  the  check  and  released  the 
defendant  In  the  Williams  Case  the  sheriff 
took  the  verbal  promise  of  another  to  pay 
the  fine.  In  the  present  case,  when  the  sher- 
iff took  the  check,  he  took  the  risk  of  its 
payment,  as  well  as  the  risk  of  compliance  by 
the  defendant  with  the  condition  to  deliver 
cotton  to  Mr.  Zachery  by  the  date  on  which 
the  check  was  dated.  The  sheriff,  under  these 
facts,  is  responsible  for  the  payment  of  the 
fine;  and  the  prisoner,  under  the  above 
statement  of  facts  and  the  decisions  of  the 
Supreme  Court  cited,  should  have  been  dis- 
charged on  habeas  corpusL 

Judgment  reversed. 


(12  Ga.  App.  391) 

POSTAL  TELEGRAPH-CABLE  CO. 

▼.  MAYOR,  ETC.,  OF  COR- 

DBLB.     (No.  4,33a) 

(Court  of  Appeals  of  Georgia.    Feb.  19,  1913.) 

(Byllabus  "by  the  Court.) 

Violation  of  Municipal  Obdinancb— Con- 
viction Reversed. 

The  Supreme  Court  having,  in  answer  to 
questions  certified  to  it  by  this  court,  held  that 
the  municipal  ordinance  for  the  violation  of 
which  the  plaintiff  in  error  was  convicted  was 
unconstitubonal,  as  being  an  unlawful  inter- 
ference with  interstate  commerce,  it  follows 
that  the  conviction  of  the  plaintiff  in  error 
must  be  set  aside,  and  that  tne  court  erred  in 
overruling  the  petition  for  certiorari. 

Error  from  Superior  Court,  Crisp  County. 

The  Postal  Telegraph^^ble  Company  was 
convicted  of  violating  a  municipal  ordinance 
of  the  City  of  Cordele,  and  brings  error. 
Question  certlfled  to  Supreme  Court  See  76 
S.  E.  744.    Reversed. 

J.  T.  EQll,  of  Cordele,  and  Anderson,  Felder, 
Rountree  &  Wilson,  of  Atlanta,  for  plaintiff 
In  error.  E.  F.  Strozler,  of  Oord^e^  for  de» 
fendant  In  error. 

POTTLE^  J.   Judgment  reversed. 
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CBNTEAIi  OF  GEORGIA  RY.  CO.  v.  GAR- 
RISON et  al.     (No.  3,960.) 

(Court  of  Appeals  of  Georgia.    Feb.  19,  1913.) 

(Bylldhiu  Jnf  the  Court.) 

1.  EmnxNT  Domain  (M  101,  177*)-OBSTRtJC- 
TioN  OF  Streets — LiABiLiriEs—PABTiEs. 

A  railway  company,  which,  with  the  con- 
sent of  the  municipal  authorities  of  a  city,  un- 
dertakes to  alter  the  condition  of  existing 
streets  of  a  city,  will  be  liable  to  one  who  is 
damaged  thereby  (even  though  the  railway  com- 
pany be  employed  by  the  municipal  corporation 
to  do  the  work,  and  though  it  may  appear  that 
such  work  is  a  part  of  a  general  plan  of  munic- 
ipal improvement),  if  it  appears  that  the  work 
was  undertaken  by  the  railway  company  with 
a  view  of  acquiring  substantial  benefits  for  it- 
self, and  that  it  had  an  interest  in  the  pro- 
posed improvement  beneficial  to  itself. 

(a)  One  damaged  by  a  public  improvement 
which  is  of  mutual  benefit  to  the  municipality 
and  the  railway  company  is  not  required  to 
join  both  these  tort-feasors  in  an  action 
brought  to  recover  his  damages.  He  may  sue 
either  or  both  of  them,  according  to  the  circum- 
stances of  the  case. 

[Ed.  Note.— For  other  cases,  see  EJminent  Do- 
main, Gent.  Dig.  {{  269,  270.  478,  480,  481, 
4S3,  485 ;    Dec.  Dig.  H  101,  177.*] 

2.  Eminent     Domain     «     222*)— Streets— 
Rights  op  Abutting  Owneba. 

Every  owner  of  proper^  which  abuts  upon 
a  street  has  a  property  right  in  the  street,  as 
an  easement  for  the  purpose  of  access  to  his 
premises,  and  a  deprivation  of  this  private 
riffht  is  prima  facie,  in  the  absence  of  proof  of 
compensation,  contrary  to  law.  For  this  rea- 
son the  instructions  of  the  trial  judge,  to  the 
effect  that  if  the  Jury  were  satisfied  that  the 
plaintiffs'  right  to  the  enjoyment  of  their  prop- 
erty was  unlawfully  invaded  by  the  defendant, 
and  injury  resulted,  the  plaintiffs  would  be  en- 
titled to  recover  damages,  would  not  warrant 
the  grant  of  a  new  trial  upon  the  ground  that 
the  evidence  failed  to  show  that  the  defendant 
bad  taken  any  part  of  the  plaintiffs*  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fS  562-667;  Dec.  Dig.  | 
222.*] 

3.  ThIAI.     (f     29e*)--lNSTBt70TlON&— CtrUE     BY 
OtHEB    iNSTBUGTIONa 

The  instruction  that  any  interference  with 
the  access  to  one*8  property  abutting  on  a 
street  will  entitle  the  owner  to  compensation 
is.  when  viewed  by  itself,  too  broad ;  but  when 
this  excerpt  Is  considered  in  connection  with 
the  explicit  instruction  of  the  court  to  the  ef- 
fect that  if  the  interference  with  the  plaintiffs' 
right  of  ingress  and  egress  was  caused  by  a 
public  improvement  which  was  a  part  of  a  gen- 
eral plan  of  the  municipality,  and  in  which  the 
defendant  company  had  no  interest,  the  plain- 
tiffs could  not  recover,  the  defendant  could  not 
complain. 

(Ed.  Note.— For  other  cases,  see  Trial  Cent 
^.^K  705-713.  715,  7ie,  718;    Dec  Dig.  | 

4,  5.  Appeal  and  Ebbob  ({  1064*)— B^visw— 
Habmlebs  Ebbob— Instbuctionb. 

Instructions  as  to  the  manner  in  which  the 
worlc  was  done^  and  as  to  the  authorization  of 
the  mayor  and  council  to  do  the  work,  would 
be  considered  harmless,  even  if  they  were  er- 
roneous, because  it  was  admitted  that  the  work 
was  done  in  a  perfectly  proper  manner  and  un- 
der the  express  authority  of  the  municipality. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  421^,  4221-4224;  Dec 
Dig.  i  1064.*] 


6.  TbIAL     (I     296*)- iNSTBUCTIONft-ClTia     OF 

Erbob  by  Withdbawai^ 

An  instruction,  to  the  effect  that  if  the  de- 
fendant, without  authority,  destroyed  the  plain- 
tiffs* right  of  access  to  their  premises  and  oth- 
erwise damaged  their  property  as  alleged,  the 
jury  would  not  be  authorized  to  set  off  any  in- 
creased market  value  resulting  f^om  the  im* 
provement;  though  it  may  be  erroneous,  was 
harmless  m  the  present  case,  because  It  was 
explicitly  and  expressly  withdrawn  by  the 
court  upon  the  statement  of  the  attorneys  for 
the  plaintiffs,  in  open  court,  that  the  defendant 
had  authority  to  oo  the  work  in  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  705-713,  715,  710,  718;  Vwi.  Dig.  { 
296.n 

7.  Homestead   <|   57*)— ETvidencb— Applioa- 
noN. 

The  oonrt  did  not  err  in  repelling  the  rec- 
ord of  what  purported  to  be  an  application  for 
homestead,  inasmuch  as  the  application  did  not 
state  who  were  the  proposed  beneficiaries  of 
the  homestead,  if  any,  and  there  was  no  effort 
to  show  that  there  were  any  beneficiaries. 

[EU.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  83-66 ;  Dec  Dig.  |  67.*] 

a  Homestead  Q  id2*)— Judgment  (|  67»*)— 
Actions  fob  injubibs— Pabties. 

Though  the  recovery  obtained  in  an  action 
for  damages  to  homestead  property  is  for  the 
use  of  the  beneficiaries,  if  the  property  injured 
is  in  fact  a  homestead,  flie  head  of  the  family 
can  properly  maintain  the  action,  and  a  recov- 
ery by  him  will  bar  any  subsequent  action  by 
beneficiaries  for  the  same  tort 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cf^nt  Dijr.  I  SaS:  Dec  Dig.  f  102  :♦  Judgment, 
Cent  Dig.  |  1200;   Dec. -Dig.  g  e79.»J 

9.  No    Matebial    E2BB0B— Evidence    Suffi- 
cient—New Tbial  Refused. 

There  was  no  material  error  upon  the 
trial,  the  evidence  authorized  the  verdict,  and 
the  amount  recovered  was  not  excessive.  Tlie 
judge  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

Error  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Action  by  M.  J.  Garrison  and  others  against 
the  Central  of  Georgia  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Harris  ft  Harris,  of  Macon,  and  Shackel- 
ford ft  Shackelford,  of  Athens,  for  plaintiff 
in  error.  Cobb  ft  Erwin,  of  Athens,  for  de- 
fendants in  error. 

RUSSELL,  J.  James  D.  Garrison,  jointly 
with  his  wife,  brought  an  action  against  the 
Central  of  Georgia  Railway  Company.  The 
plaintiffs  recovered  a  verdict  The  defend- 
ant excepts  to  the  refusal  of  a  new  trial. 
Pending  the  motion  for  a  new  trial,  Garri- 
son died,  and  his  administrator  was  substi- 
tuted as  one  of  the  parties  plaintiff.  The 
action  was  for  damage  claimed  to  have  been 
done  to  the  lot  in  the  city  of  Athens  on  which 
the  plaintifTs  resided,  by  reason  of  the  low- 
ering of  the  grade  of  the  street  in  front  of 
the  house,  in  consequence  of  which  the  prem- 
ises were  made  inaccessible.  There  was  con- 
flict in  the  evidence  as  to  whether  the  mar^ 
ket  value  of  the  premises  had  in  fact  been 
depreciated,  but  there  Is  sufficient  evidence 
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on  this  subject  to  authorize  the  finding  of 
the  jury.  There  is  also  conflict  as  to  wheth- 
er the  work  was  done  by  the  railway  com- 
pany solely  as  a  contractor  and  wholly  as  a 
part  of  a  general  plan  of  public  improvement 
on  the  part  of  the  mayor  and  council  of  the 
city  of  Athens,  or  whether,  as  a  matter  of 
fact,  the  work  of  the  railway  company,  both 
upon  its  terminal  property  and  in  Thomas 
street,  was  part  of  a  general  scheme  for  the 
benefit  of  both  the  city  and  the  railway,  and 
was  done  in  pursuance  of  the  agreement  be- 
tween the  city  and  the  railway  company  for 
the  benefit  of  the  railway  as  well  as  of  the 
city.  There  was  evidence  which  indicated 
that  the  railway  company  was  Induced  to 
undergo  the  expense  of  grading  Thomas  street 
because  its  terminals  abutted  on  that  street, 
and  its  traffic  could  be  facilitated,  not  only 
generally  by  the  improvement  of  Thomas 
street,  but  specially  because  of  easy  access 
to  its  terminals  from  Thomas  street 

[1]  1.  One  of  the  contentions  of  the  plain- 
tiff in  error  is  that  the  cause  of  action  should 
properly  have  been  Instituted  against;  the 
city  and  not  against  the  railway  company. 
It  may  be  that  the  plaintiffs  could  have  sued 
the  municipality,  but  they  were  not  compell- 
ed to  this  election,  because  they  had  the  right 
to  sue  either  the  city  or  the  railway  com- 
pany, or  both  jointly.  In  support  of  their 
contention  that  the  municipality  should  have 
been  sued,  counsel  for  the  plaintiff  in  error 
relied  upon  the  ruling  in  Atlantic  &  Bir- 
mingham Ry.  Ck>.  V.  McKnlght,  125  6a.  331, 
54  S.  E.  148.  An  examination  of  the  decision 
in  that  case  plainly  demonstrates  that  where 
It  was  said,  "If  the  grading  of  these  streets 
was  simply  a  part  of  a  general  plan  devised 
by  the  aty  authorltieB  to  grade  the  streets, 
independent  of  the  use  of  the  same  by  the 
railway  company,  and  the  railway  company 
was  in  effect  the  employ^  or  contractor  of 
'  the  dty  to  do  this  work,  it  may  he  (italics 
ours)  that  there  would  be  no  right  of  action 
In  the  plaintiff  against  the  railway  company, 
but  he  would  be  remitted  to  his  action  against 
the  city,"  the  court  was  not  stating  an  au- 
thoritative ruling.  The  entire  subsequent 
discussion  of  the  subject  evidences  that  the 
court  was  not  ruling  that  where  a  railway 
company,  with  the  consent  of  the  municipal 
authorities  of  the  city,  undertakes  to  alter 
the  condition  of  existing  streets,  for  the  pur- 
pose of  benefiting  itself  (although  the  change 
in  the  grade  of  the  street  may  be  of  benefit 
to  the  general  public),  one  who  may  be  in- 
jured by  reason  of  such  a  public  improve- 
ment is  remitted  to  an  action  against  the 
municipality  alone. 

It  is  very  apparent,  if  the  ruling  in  that 
case  is  to  be  taken  as  conclusive  authority 
upon  the  point  now  before  us,  that  the  ques- 
tion as  to  whether  the  railway  company  (al- 
though it  may  be  considered  as  a  contractor 
carrying  on  the  work  subject  to  the  supervl- 
«ion  of  the  city)  acquires  substantial  benefits 


by  reason  of  the  agreement  under  which  it 
is  carrying  on  the  work  Is  quite  important; 
for,  immediately  following  the  sentence  quot- 
ed above,  it  Is  said:  "However,  If  the  change 
in  the  grade  of  the  streets  was  for  the  bene- 
fit and  convenience  of  the  railway  company, 
and  was  done  by  it  under  the  authority  of 
the  city  to  facilitate  the  construction  of  its 
railroad,  and  not  as  a  part  of  a  general  plan 
of  street  grading,  the  plaintiff  would  have  his 
action  against  either  the  city  or  the  railway 
company,"  etc.  But  the  Judgment  in  the  Mc- 
Knlght Case  was  afiirmed;  the  court  holding 
that,  when  the  evidence  in  that  case  Is  taken 
as  a  whole,  "it  is  sufficient  to  authorize  a 
finding  that  the  change  in  the  grade  of  the 
street,  although  beneficial  to  the  public  with- 
out reference  to  the  rights  of  the  railway 
company,  also  inured  to  the  benefit  of  the 
railway  company,  and,  it  having  received 
this  benefit  resulting  from  a  change  in  the 
grade.  It  must  compensate  those  whose  prop- 
erty was  damaged  by  the  grading  done  for 
its  benefit"  The  first  headnote  in  that  case 
lays  down  the  rule  that  where  it  does  not 
appear  that  the  change  in  the  grade  of  a 
street  by  a  railroad  company.  Is  solely  a  part 
of  a  general  plan  of  the  municipality  in  grad- 
ing its  streets,  one  whose  property  is  dam- 
aged as  a  result  of  the  change  in  the  grade 
Is  entitled  to  recover  damages  from  the 
railway  company,  though  the  change  in  grade 
was  made  with  the  consent  or  under  the  au- 
thority of  the  municipality,  where  it  appears 
that  the  purpose  of  the  railroad  in  effecting 
the  cliange  was  to  facilitate  the  operation  of 
its  trains. 

We  think  that  the  benefit  which  might  be 
derived  by  the  railway  company  in  facilitat- 
ing its  business,  by  providing  means  of  con- 
venient access  to  its  trains,  depot  and  other 
terminals,  will  stand  upon  the  same  footing 
as  a  benefit  from  the  greater  ease  and  ex- 
pedition in  the  handling  of  its  trains,  and 
consequently  that  the  ruling  in  the  McEiilght 
Case,  supra,  disposes  also  of  the  seventh  and 
eighth  assignments  of  error,  in  which  com- 
plaint is  made  that  the  court  erred  in  quali- 
fying a  request  for  instructions,  presented 
by  the  plaintiff  in  error,  to  the  effect  that 
the  railway  company  would  not  be  liable  if 
the  grading  was  simply  a  part  of  a  general 
plan  devised  by  the  cily  authorities  to  grade 
the  streets,  independently  of  the  use  of  the 
same  by  the  railway,  and  the  railway  com- 
pany was  in  fact  an  employ^  and  contractor 
of  the  city,  by  inserting  the  words  "with  any 
interest  therein.'*  We  think  that  the  court 
was  authorized  to  direct  the  consideration 
of  the  Jury  to  the  interest  of  the  railway 
company  in  the  proposed  improvement  in  the 
grade  of  the  street  because  there  is  undis- 
puted evidence  which  authorizes  the  infer- 
ence that  the  grading  was  the  result  of  an 
agreement  between  the  dty  and  the  railway 
company,  in  whidi  it  was  contemplated  that 
the  work  should  be  beneficial  to  the  railway 
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as  well  as  to  the  city,  and  that  the  work 
was  nndertaken  by  the  railway  company,  not 
upon  other  considerations,  but  upon  this 
alone. 

[2]  2.  Complaint  is  made  because  It  Is  al- 
leged that  the  court  erred  in  charging  the 
jury  that  if  they  were  satisfied,  from  the 
evidence,  that  the  plaintiffs  were  the  owners 
of  the  property  in  question,  and  that  their 
right  to  its  enjoyment  was  invaded  by  the 
defendant  unlawfully,  and  injury  resulted, 
then  the  plaintiffs  would  be  entitled  to  re- 
cover damages  for  the  injuries  sustained.  It 
may  be  that  the  word  ''unlawfully"  could 
well  have  been  omitted,  as  insisted  by  the 
learned  counsel  for  the  plaintiff  in  error; 
but  we  cannot  see  wherein  the  casual  use  of 
this  word  was  so  prejudicial  as  to  require 
the  grant  of  a  new  trlaL  One  of  the  defin- 
itions of  '^unlawful,"  given  by  Mr.  Webster, 
is  "illegal,''  and  both  Webster  and  Bouvier, 
in  his  Law  Dictionary,  define  it  as  ''contrary 
to  law.'*  Used  in  this  sense,  the  jury  could 
well  understand  the  instruction  of  the  court 
to  refer  to  the  f^ct  that  an  invasion  of  a 
private  right,  without  compensation,  is  con- 
trary to  law.  The  criticism  of  the  plaintiffs' 
counsel,  that  the  charge  was  error  because 
there  was  no  evidence  that  the  defendant 
had  invaded  the  plaintiffs'  property,  the 
work  being  done  in  the  street,  is  without 
point,  for  every  abutting  owner  has  a  prop- 
erty right  in  the  street,  as  an  easement,  for 
the  purpose  of  access  to  his  premises.  Nor 
do  we  think  that  the  complaint  that  this  in- 
struction raised  issues  which  should  not  have 
been  submitted  to  the  jury,  and  were  calcu- 
lated to  mislead  and  confuse  them,  is  well 
taken ;  for  later  in  the  charge  all  the  issues 
were  clearly  presented. 

[3]  3.  The  assignments  of  error  contained 
in  the  second  and  third  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  are 
neither  of  them,  in  our  opinion,  meritorious. 
The  statement  of  the  court,  that  any  inter- 
ference with  the  access  to  the  premises  of 
an  owner  of  property  abutting  on  a  street, 
whidi  impedes  or  renders  difficult  ingress 
or  egress,  would  entitle  the  owner  to  com- 
pensation, is  too  broad.  But  this  dissevered 
fragment  must  be  considered  in  connection 
with  the  charge  as  a  whole,  and  as  the  Judge, 
further  on  in  the  diarge,  explicitly  instructed 
the  jury  that  if  the  interference  with  the 
plaintiffs'  right  of  ingress  and  egress  was 
caused  by  a  public  improvement  which  was 
a  part  of  a  general  plan  of  the  municipality, 
in  which  the  defendant  railway  company  had 
no  interest,  the  plaintiffs  could  not  recover, 
this  defense  was  fully  presented.  It  would 
be  immaterial  whether  the  work  was  done 
with  or  without  the  consent  of  the  municipal 
authorities,  if  the  work  resulted  in  a  depre- 
dation of  the  plaintiffs'  property,  and  if  the 
work  was  done  for  the  benefit  of  the  railway 
company  as  well  as  for  the  benefit  of  the 
c-ity. 

[4,  S]  4.  There  is  no  error  in  the  charge  as 


complained  of  in  the  fifth  ground  of  the 
amendment  to  the  motion  for  a  new  trial, 
upon  any  of  the  grounds  assigned.  It  relates 
simply  to  the  alleged  right  of  the  defendant 
to  set  off  the  enhanced  market  value  of  the 
property  against  the  damages  claimed  by  the 
plaintiffs,  in  case  the  jury  sustained  the  de- 
fense that  the  grading  of  Thomas  street 
by  the  defendant  was  done  under  the  direc- 
tion of  the  mayor  and  council  of  the  dty  of 
Athens. 

5.  As  to  the  complaint,  made  In  the  sixth 
ground  of  the  amendment  to  the  motion  for 
a  new  trial,  that  the  instruction  of  the  court, 
that  if  the  jury  were  satisfied  that  the  work 
of  grading  of  the  street  was  done  with  rea- 
sonable and  proper  care  and  skill,  etc.,  in- 
jected a  new  element,  and  placed  too  great 
a  burden  upon  the  defendant,  which  it  would 
be  required  to  carry  before  the  jury  might 
diminish  or  extinguish  the  plaintiffs'  claim 
for  damages,  it  cannot  be  said  that  this  was 
an  error;  for  it  was  a  fact,  uncontradicted 
in  the  evidence,  that  the  gra^ng  of  the  street 
and  the  construction  of  the  sidewalks  was 
first  class  in  every  reerpect,  and  therefore  the 
Instruction  could  not  have  been  harmful. 
The  same  statement  applies  to  the  contention 
that,  under  the  judge's  charge  the  defendant 
could  not  set  off  the  increase  of  market  value 
against  the  damages,  unless  it  was  shown 
that  the  work  was  done  by  the  authority 
and  under  the  direction  of  the  mayor  and 
city  council.  This  was  an  undisputed  fact 
and  was  admitted  by  the  plaintiff,  as  will 
appear  hereafter. 

[6]  6.  In  the  eleventh  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  error  is 
assigned  because  the  court  charged:  "If  you 
find,  from  the  evidence,  that  the  plaintiffs 
owned  the  property  in  question,  and  you  should 
find  that  the  defendant  had  no  authority  to 
grade  down  the  street  and  sidewalk,  and 
that  such  grading  destroyed  the  plaintiffs' 
right  of  ingress  and  egress,  and  otherwise 
damaged  their  property  as  alleged,  you  would 
not  be  authorized  to  set  off  any  Increased 
market  value  to  the  plaintiffs'  property.  If 
you  find  there  was  an  increased  market  val- 
ue to  the  property  of  the  plaintiffs.  That  is 
to  say,  if  the  railroad  company  had  no  au- 
thority from  the  mayor  and  council  of  the 
city  of  Athens  to  do  the  work,  then  It  does 
not  make  any  difference  how  much  improve- 
ment or  how  much  it  enhanced  the  proper- 
ty, you  could  not  set  off  that  increased  val- 
ue ;  but  if  they  did  have  the  authority,  and 
there  was  an  enhanced  value,  then  you  could 
set  it  off."  We  think  this  charge  was  error, 
because  it  was  not  applicable  to  the  plead- 
ings or  the  evidence.  It  was  undisputed 
that  the  work  was  done  with  the  authority  of 
the  mayor  and  council.  But  we  do  not  think 
that  this  error  affected  the  verdict  In  any 
way,  and  it  could  not  have  been  prejudidal 
to  the  plaintiff  in  error,  because,  when  the 
jury  had  retired,  the  plaintiffs'  counsel  stated 
to  the  court  that  they  conceded  that  the  de- 
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fendant  did  have  anthorlty  to  do  the  work 
they  had  performed,  and  thereupon,  with  the 
consent  of  the  parties  the  court  recalled  the 
jury  and  charged  them,  In  this  Immediate 
connection  (after  reading  the  above  excerpt 
from  the  charge):  "It  is  conceded  by  the  at- 
torneys for  the  plaintilRi  that  the  defendant 
did  hare  authority  to  do  the  work  they  per- 
formed, so  I  withdraw  this  section  of  the 
charge."  A  trial  judge  can  well  confuse  a 
jury  by  instructions  in  the  general  charge 
which  are  contradictory;  but  even  in  such  a 
case  it  has  been  held  that  the  evil  can  be 
remedied  by  an  express  retraction  of  the  in- 
struction which  is  erroneous  and  a  reitera- 
tion of  the  correct  instruction.  Manifestly, 
where  the  judge  only  once  refers  to  a  partic- 
ular phase  of  the  evidence,  and  thereafter 
expressly  and  unequivocally  withdraws  all 
he  has  said  upon  that  phase  of  the  case,  the 
jury  can  neither  be  confused  nor  affected  by 
the  language  used;  but  their  attention  is, 
by  the  very  circumstances  of  the  case,  spe- 
cially fixed  upon  the  withdrawal. 

[7]  7.  The  court  did  not  err  in  refusing  to 
admit  the  record  showing  that  the  plaintiff 
J.  D.  Garrison  had  applied  for  a  homestead 
in  the  property  described  in  the  petition, 
which  was  approved  on  September  4,  1873; 
the  application  not  stating  who  were  the 
beneficiaries  of  the  homestead  sought  to  be 
obtained.  Perhaps,  if  the  defendant  had 
stated  to  the  court  that  it  expected  to  show 
that  there  were  beneficiaries,  and  wlho  they 
were,  the  record  might  have  been  admissible. 
But  this  is  questionable,  since  section  3378 
of  the  Civil  Code  (1910)  requires  that  the  ap- 
plication for  homestead  shall  designate  the 
beneficiary,  and  it  is  questionable  whether 
the  approval  of  an  application  which  does 
Dot  name  any  beneficiary  is  not  void,  when 
considered  as  a  judgment  setting  aside  home- 
stead to  one  as  head  of  a  family,  where,  so 
far  as  it  appears  from  the  face  of  the  pro- 
ceedings, he  has  no  family.  But  aside  from 
this,  the  exclusion  of  the  record  was  not 
harmful  to  the  defendant  and  does  not  re- 
quire a  new  trial,  for  it  appears  that  Garri- 
son's coplaintlff  was  his  wife,  and  was  there- 
fore necessarily  one  of  the  beneficiaries  of 
the  homestead,  and  there  was  no  effort  to 
prove  that  there  are  any  other  beneficiaries. 

[8]  8.  The  plaintiff  in  error  insists  that 
the  recovery  by  the  plaintiffs  In  the  present 
case  would  not  be  a  bar  to  a  second  recovery 
by  the  beneficiaries,  and  that  for  this  reason 
the  rejection  of  the  record  was  prejudicial. 
In  our  opinion,  J.  D.  Garrison,  as  the  head 
of  the  family  and  the  holder  of  the  legal 
title,  has  such  right  to  maintain  the  present 
action  as  would  preclude  any  suit  on  the 
part  of  the  beneficiaries,  though  the  recovery 
may  be  merely  a  trust  fund  for  the  use  of 
the  beneficiaries,  if  the  property  alleged  to 
have  been  injured  was,  in  fact,  legally  set 


apart  as  homestead.  We  entertain  no  doubt 
that,  as  head  of  tlie  ftunily,  Garrison  could 
maintain  the  present  action,  and  that  a  re- 
covery by  him  would  bar  any  subsequent 
action  on  the  part  of  the  b^ieficiaries  of  the 
homestead.  See  Gkx>wley  ▼.  Freeman,  9  Ga. 
App.  1,  70  8.  B.  8^;  Zellers  T.  Beckman,  64 
Ga.  747;  Shattles  y.  Melton,  d5  Ga.  464; 
Brady  v.  Brady,  67  Ga.  368;  Taylor  v.  James, 
109  Ga.  327-386, 34  S.  B.  674.  Under  some  cir- 
cumstances, the  beneficiaries  of  a  homestead 
may  sue  for  an  Injury  done  to  the  homestead 
estate;  but  generally  the  right  of  action  Is 
in  the  husband,  as  head  of  the  family  and 
quasi  trustee. 

[9]  9.  Upon  the  assignments  of  error  that 
the  verdict  was  excessive,  and  ttiat  it  was 
without  evidence  to  support  it,  we  rule  that 
there  is  evidence  to  support  the  verdict,  and 
also  to  sustain  the  amount  returned  by  the 
jury.  As  heretofore  stated,  there  was  con- 
fiict  as  to  whether  the  value  of  the  premises 
was  enhanced  or  diminished,  and  it  appears 
that  the  jury  themselves,  by  consent  of 
parties,  viewed  the  premises;  and^  the  trial 
judge  having  approved  the  finding,  we  could 
not  interfere,  unless  some  error  had  been 
committed  upon  the  trial  which  seemingly 
induced  or  contributed  to  the  result 

A  close  examination  of  the  various  grounds 
of  the  motion  for  new  trial  and  the  briefs 
falls  to  convince  us  that  any.  error  was  com- 
mitted which  would  warrant  the  grant  of 
a  new  trial.  The  main  Insistence  of  couns^ 
for  the  plaintiff  in  error  is  that  the  instruc- 
tions of  the  trial  judge  authorized  the  jury 
to  find  against  the  defendant,  even  though 
the  jury  might  be  satisfied  that  the  defend- 
ant graded  the  street  under  the  authority  of 
the  municipal  officers,  and  according  to  their 
direction,  as  a  part  of  a  general  plan  of 
street  improvement,  in  case  the  jury  also 
found  that  it  was  a  part  of  a  general  plan 
for  the  Improvement  of  the  railway  compa- 
ny's property  and  they  actually  derived  a 
benefit  from  the  improvement,  which  con- 
currently  worked  injury  to  the  plaintiff^ 
We  agree  with  the  trial  judge  that  this  con- 
tention is  without  merit,  and  hold  that  If 
the  authority  of  the  city  council  was  obtained 
and  the  work  was  done  by  the  railway  com- 
pany with  the  purpose  and  with  the  eileet  of 
conferring  a  benefit  upon  the  railway  com- 
pany as  well  as  upon  the  dty,  and,  as  a  con- 
sequence of  the  improvement  of  the  railway 
company's  facilities,  the  plaintiffs  were  in- 
jured,  they  could  recover,  notwithstanding 
the  work  was  also  in  furtherance  of  the  gen- 
eral plan  of  the  municipal  authorities  to 
improve  the  streets,  and  notwithstanding 
that  it  appears  without  contradiction  that 
the  work  was  actually  done  as  directed  by 
the  dty  and  resulted  in  an  improvement  of 
a  public  thoroughfare. 

Judgment  affirmed. 
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n2  Geu  App.  319) 

EVANS  V.  SOUTHERN  RT.  CO.    (No.  3,993.) 

(Court  of  Appeal*  of  Georgia.    Feb.  18,  1913.) 

(ByUahu9  by  the  Court.) 

1.  PiXAiyiNO   (I  246*)— l!fJT7BT  TO  PaSSBNOSB 

—Petition— AiuBNDMXNT. 

The  rejected  amendment  merely  amplified 
the  allegations  of  the  petition.  It  did  not  af- 
fect the  substance  of  the  case  alleged,  nor  alter 
its  nature  in  any  respect.  The  amendment 
should  have  been  allowed. 

£E3d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ft  676-688 ;   Dec  IMg.  §  246.*] 

2.  CaBJUEBS  (§  347*)— INJTTBT  TO  Passengsb— 
AXIGHTING  FBOlf  MOVINO  TBAIN. 

The  court  properly  struck  on  special  de- 
murrer the  allegations  of  sufbdlTision  "d"  of 
paragraph  14)  of  the  petition,  but  the  ruling 
upon  the  general  demurrer  is  controlled  by  the 
decision  of  the  Supreme  Court  in  Suber  v.  Geor- 
gia, Carolina  &  Northern  Railway  Co.,  96  Qa. 
42  (3),  23  S.  £2.  387,  and  Turley  v.  Atlanta. 
KnozvUle  &  Northern  Ry.  Co„  127  Ga.  594,  56 
S.  E.  748,  8  L.  R.  A.  (N.  S)  695,  as  well  as  by 
the  ruling  of  this  court  in  Pierce  ▼.  Georgia 
Railroad  Co.,  9  Ga.  App.  666,  72  S.  Vk  66.  It 
cannot  be  held  as  a  matter  of  law  that  it  is 
negligence  to  alight  from  a  moving  train  at  or 
near  a  station  at  which  it  is  the  duty  of  a  rail- 
road company  to  bring  its  trains  to  a  stop,  un- 
less it  further  appears  that  the  danger  attending 
the  attempt  to  alight  is  so  great  as  to  be  obvious 
to  any  i>erson  of  common  prudence  and  ordinary 
intelligence.  There  is  nothing  in  the  allegations 
of  the  petition  to  take  it  out  of  the  general  rule 
that  negligence  is  a  question  for  the  jury. 

lEid.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  J§  1346,  1350-1386,  1388-1397, 
1402 ;   Dec  Dig.  {  347.*] 

Error  from  City  Court  of  Forsyth;  T.  B. 
Gabaniss,  Judge. 

Action  by  H.  W.  Evans  against  the  South- 
ern liallway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

The  suit  was  for  damages  on  account  of 
personal  injuries.  The  original  petition  made 
the  following  ease:  The  plaintiff  at  the  time 
of  his  injury  was  a  passenger  on  the  de- 
fendant's railroad.  He  had  purchased  a 
ticket  at  Macon  for  a  station  known  as 
"Pope's  ferry,*'  which  was  a  regular  stopping 
place.  The  conductor  had  taken  up  his  tick- 
et, and  knew  that  he  was  to  stop  at  Pope's 
ferry.  On  approaching  the  station  an  em- 
ploy€  cried  out,  '*A11  out  for  Pope's  ferry," 
and,  upon  this  announcement,  the  plaintiff 
got  up  and  walked  to  the  door,  and  down  on 
the  steps  of  the  car,  preparatory  to  alighting. 
**The  train  slowed  up,  and,  as  petitioner 
thought  it  was  about  to  stop,"  he  "prepared 
to  immediately  step  off,  but,  before  he  could 
do  so,  the  train  increased  its  speed  again, 
bat  of  the  extent  to  which  the  speed  was 
increased  petitioner  was  not  aware  at  the 
time,  and  he  therefore  rushed  down  the  steps 
and  tried  to  alight  •  ♦  ♦  At  the  time  he 
undertook  to  alight  he  had  already  seen  his 
daughter  with  a  conveyance  at  tlie  station 
for  him,  and  on  the  spur  of  the  moment, 
thinking  the  train  would  not  stop  at  all,  he 
undertook  to  alight,  believing  he  could  do  so 
without  danger.    ♦    •    •    When  he  did  un- 


dertake to  alight,  he  was  throvm  across  the 
side  track  violently  by  the  rapid  speed  of  the 
train,  and  injured"  in  the  manner  described. 
The  specific  acts  of  negligence  alleged  are: 
(a)  Failing  "to  stop  said  train  at  said  sta- 
tion so  as  to  allow  the  petitioner  to  alight 
therefrom  with  safety."  (b)  Refusing  **to 
stop  said  train  at  said  station  so  as  to  al- 
low petitioner  to  alight  in  safety."  (c)  Flail- 
ing to  "slow  up  said  train  so  as  to  allow  pe- 
titioner to  alight  in  safety."  (d)  Increasing 
the  speed  of  the  train  while  petitioner  was 
attempting  to  alight  therefrom,  when  the  de- 
fendant's agent  and  employ^  thereon  knew, 
or  in  the  exercise  of  ordinary  care  shoidd 
have  known,  of  this  attempt  To  this  peti- 
tion a  demurrer  was  filed,  and  the  petition 
was  amended  by  adding  the  allegation  that 
"said  train  slowed  up  as  if  to  stop,  but  the 
said  train  did  not  stop,  or,  if  it  stopped.  It 
stopped  only  for  an  instant  which  was  not 
perceptible  to  the  plaintiff,"  and  that  the  de- 
fendant was  negligent  in  that  the  train  did 
not  stop  *'a  sufficient  length  of  time  to  al- 
low the  plaintiff  to  step  from  the  same  to 
the  ground  in  safety."  Upon  the  allowance 
of  this  amendment,  the  defendant  renewed  its 
demurrer  to  the  petition,  original  and  amend- 
ed, and  the  judge  orally  announced  that  he 
would  sustain  the  demurrer  and  dismiss  the 
case.  Upon  this  announcement,  counsel  for 
the  plaintiff,  before  the  signing  of  a  judg- 
ment of  dismissal,  asked'  leave  to  offer  an 
addiflbnal  amendment,  as  follows:  ''That  pe- 
titioner was  on  the  steps  at  the  time  that  he 
recognized  that  the  train  was  not  going  to 
stop,  or,  if  it  had  stopped,  it  had  stopped 
only  for  an  instant,  a  second  or  two,  which 
was  not  a  sufficient  time  for  him  to  alight 
In  safety,  and  that  when  he  saw  the  train 
was  going  to  the  next  station,  he  went  down 
to  the  bottom  step  as  rapidly  as  he  could  go, 
and  attempted  to  alight.  Petitioner  shows 
to  the  court  that  at  the  time  he  went  down 
the  steps  the  train  was  not  running  more 
than  two  miles  an  hour,  and  he  thought  he 
could  alight  without  danger,  and  so  under- 
took to  do  so.  Petitioner  further  alleges 
that,  as  he  stepped  off,  the  train  Increased 
its  speed  suddenly,  and  in  stepping  off  he 
was  injured  as  herein  alleged."  The  amend- 
ment was  rejected,  and  the  court  then  ren- 
dered a  judgment  sustaining  the  demurrer  to 
the  petition ;  and  the  plaintiff  excepted.  The 
bill  of  exceptions  assigns  error  in  rejecting 
the  amendment  and  in  sustaining  the  de- 
murrer and  dismissing  the  case. 

R.  L.  Bemer,  of  Macon,  and  Fletcher  & 
Zellner,  of  Forsyth,  for  plaintiff  in  error. 
Harris  &  Harris,  of  Macon,  for  defendant  in 
error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  rejection  of  the  proposed 
amendment  was  in  response  to  an  oral  de- 
murrer that  it  was  "inconsistent  with  the 
original  petition."    A  comparison  of  the  re- 
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jected  amendment  wltb  the  petition  as 
amended  convinces  us  that  the  court  erred  in 
his  conclusion.  The  substantial  allegation 
of  the  amendment  Is  that,  If  the  train  had 
stopped,  it  had  stopped  only  an  Instant,  or 
a  second  or  two,  which  was  not  sufficient 
time  for  him  to  alight  in  safety,  which  Is 
a  statement  practically  identical  with  that 
contained  in  an  amendment  previously  al- 
lowed, that,  "when  he  saw  the  train  was 
going  to  the  next  station,  he  went  down  to 
the  bottom  step  as  rapidly  as  he  could  go, 
and  attempted  to  alight"  The  original  peti- 
tion did  not  state  where  the  petitioner  was 
at  the  time  he  ascertained  that  the  train  had 
not  stopped  or  was  increasing  its  speed.  It 
alleges  that  as  the  train  was  approaching 
the  station  the  petitions  started  for  the 
door,  and  that  he  did  this  to  be  ready  to 
alight  as  soon  as  the  train  should  stop,  but 
it  did  not  state  how  far  he  went  or  where 
he  stopped.  The  original  petition  further  al- 
leged that  "the  train  slowed  up,  and,  as  peti- 
tioner thought  it  was  about  to  stop,  petitioner 
prepared  to  immediately  step  off,  but  before 
he  could  do  so  the  train  increased  its  speed 
again,  but  of  the  extent  to  which  the  speed 
was  Increased  petitioner  was  not  aware  at 
the  time,  and  he  therefore  rushed  down  the 
steps  and  tried  to  alight"  We  think  that  as 
the  original  petition  did  not  state  where  the 
petitioner  was  going  at  the  time  he  started 
to  the  door,  nor  how  far  he  actually  went 
when  he  hurried  down  the  steps,  the  state- 
ment that  he  attempted  to  alight  from  the 
bottom  step  was  not  only  merely  an  amplifica- 
tion of  his  original  allegation,  but  was  per- 
haps necessary  to  prevent  the  inference  that 
he  might  have  jumped  from  the  first  or  top 
step,  and  had  thereby  voluntarily  exposed 
himself  to  a  greater  risk  than  would  have 
been  the  case  if  he  had  alighted  from  the 
bottom  step.  As  it  appears  from  the  original 
petition  that  the  plaintiff  did  not  himself 
know  the  speed  of  the  train  when  his  petition 
was  originally  filed,  the  averment  of  the 
amendment,  to  the  effect  that  "at  the  time 
that  he  went  down  the  steps  the  train  was  not 
running  more  than  two  miles  an  hour,  and 
he  thought  that  he  could  alight  without  dan- 
ger and  so  undertook  to  do  so,"  was  allow- 
able. It  is  not  inconsistent  or  unreasonable 
to  suppose  that  the  plaintiff  has,  since  his 
petition  was  filed,  discovered  testimony  by 
which  he  can  establish  the  speed  of  the  train 
at  the  time  of  his  injury.  Even  if  it  should 
seem  unreasonable  to  us  that  one  could  be 
injured  by  stepping  from  a  train  which  is 
only  running  at  a  speed  of  two  miles  per 
hour,  and  improbable  that  an  injury  under 
such  circumstances  could  be  due  to  negligence 
on  the  part  of  the  company,  the  jury,  after 
all,  is  to  determine  this  question  after  con- 
sideration of  all  the  circumstances  in  proof. 
The  allegation  of  the  amendment  that  as  the 
petitioner  "stepped  off  the  train  increased 
its  speed  suddenly,  and  in  stepping  off  he 


I  was  injured  as  herein  alleged,**  may  at  first 
blush  seem  somewhat  in  conflict  with  the  al- 
legation on  this  point  in  paragraph  9  of  the 
original  petition,  wherein  it  is  averred  that, 
''when  he  did  undertake  to  alight,  he  was 
thrown  across  the  side  track  vlolenUy  by  the 
rapid  speed  of  the  train,  and  Injured  as  here- 
inafter set  forth,"  but  when  paragraph  9  is 
taken  In  connection  with  the  charge  of  specif- 
ic negligence,  that  the  employte  increased  the 
speed  of  the  train  when  petitioner  was  at- 
tempting to  alight,  the  apparent  confilct  be- 
tween the  amendment  and  the  petition  is  re- 
moved. 

We  have  made  this  comparison  between  the 
original  petition  and  the  proposed  amendment 
borause  the  judgm^it  of  the  learned  trial 
judge  was  apparently  based  on  the  ground 
that  the  amendment  was  repugnant  to  the 
petition,  and  we  cannot  concur  in  this  view. 
But  even  If  the  conflicting  allegations  might 
be  used  against  the  plaintiff;  or  if  he  should 
be  compelled  to  elect  on  trial,  they  would  not 
necessarily  afford  good  ground  for  rejecting 
the  amendment  Ellison  v.  Georgia  R.  R. 
Ck>.,  87  Ga.  691,  13  S.  E.  809.  The  rejected 
amendment  merely  amplified  the  allegations 
of  the  petition.  It  did  not  affect  the  sub- 
stance of  the  case,  as  originally  alleged,  nor 
alter  its  nature  in  any  respect  The  amend- 
ment did  not  come  too  late.  It  was  physical- 
ly offered  "before  any  order  or  judgment  had 
been  entered;  and,  although  the  court  had 
announced  orally  that  the  motion  to  dismiss 
was  sustained,  was  in  time."  Lytle  ▼.  De 
Vaughn,  81  Ga.  226,  7  S.  B.  281. 

[2]  The  real  question  in  the  case  is  whether 
the  court  can  in  any  case  adjudge  that  it  is 
negligence  for  a  passenger  to  jump  from  a 
moving  train,  and,  if  so,  what  must  be  the 
nature  of  the  circumstance  which  will  au- 
thorize the  court  to  withdraw  the  question 
of  negligence  from  the  jury.  In  the  opinion 
of  the  writer  the  question  as  to  whether  the 
act  of  a  passenger  in  jumping  from  a  moving 
train  is  negligence  is  in  every  case  primarily 
one  for  the  jury.  Of  course,  this  allows  the 
court  as  a  matter  of  law  to  adjudge  that  in 
a  case  where  the  passenger  jumped  under 
circumstances  of  obvious  rashness  the  ver- 
dict cannot  stand,  and  his  judgment  would 
be  afllrmed  upon  the  theory  upon  which  a 
judgment  directing  a  verdict  is  affirmed,  to 
wit:  That  while  it  is  an  error  in  the  par- 
ticular case,  it  is  harmless  error.  However, 
the  Supreme  Court  has,  we  think,  laid  down 
a  rule  which  cannot  be  misunderstood,  to  the 
effect  that  it  will  not  be  held  negligence  per 
se  for  a  passenger  to  alight  from  a  moving 
train,  unless  the  danger  is  obviously  great; 
1.  e.,  that  the  circumstances  are  such  that  the 
danger  must  be  admitted  by  aU  persons* of 
reasonable  mind  to  be  obvious.  Under  this 
rule  a  judge  is  authorized  to  dismiss  a  peti- 
tion where,  from  its  allegations,  it  is  appar- 
ent that  all  reasonable  men  would  concur 
that  it  was  so  apparently  dangerous  for  the 
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passenger  to  have  Jumped  from  the  train 
that  he  must  be  presumed  to  have  taken  all 
the  risks,  and  consequently  could  not  look  to 
the  carrier  as  in  any  sense  the  cause  of  the 
Injury  which  he  received.  It  Is  true  there 
is  some  apparent  conflict  in  the  rulings  of 
the  Supreme  C3ourt  upon  this  subject,  but, 
under  the  well-settled  rule  that  the  oldest  de- 
cision controls,  it  is  clear  that  we  are  con- 
trolled by  the  ruling  of  the  Supreme  Court 
in  Suber  y.  Georgia,  Carolina  &  Northern 
Railroad  Co.,  96  Ga.  42,  23  S.  E.  387,  rather 
than  the  later  decisions  on  which  learned 
counsel  for  the  defendant  in  error  rely.  Es- 
pecially is  this  true  since  the  ruling  In  Sim- 
mons y.  Seaboard  Air  Line  Railway  Co.,  120 
Ga.  225,  47  S.  EI  670,  1  Ann.  Cas.  777,  cited 
by  counsel,  was  practically  overruled  in  Tur- 
ley  y.  Atlanta,  Knoxville  ft  Northern  Rail- 
road C6.,  127  Ga.  594,  56  S.  E.  748,  8  L.  R.  A. 
(N.  S.)  695.  In  the  latter  case  Justice  Beck 
quotes  approvingly  from  the  Suber  Case,  sp- 
pra,  as  follows:  "It  is  not  necessarily  as  a 
matter  of  law  negligent  for  a  person  to  leave 
a  moving  train.  Whether  it  is  negligent  or 
not  in  a  particular  case  must  depend  upon 
the  circumstances  of  danger  attending  the 
act  and  the  special  justification  which  the 
person  leaving  the  train  had  for  doing  so. 
Ordinarily,  in  cases  of  this  kind,  the  question 
of  what  is  or  is  not  negligence  is  one  for  the 
jury;  and  unless  the  danger  Is  obviously 
great,  as  -where  the  train  is  moving  at  full 
speed,  the  court  cannot  hold  that  leaving  the 
train  is  as  a  matter  of  law  such  negligence  as 
should  preclude  a  recovery."  And,  also,  in 
the  same  case,  quoting  from  3  Hutchinson  on 
Carriers  (3d  Ed.)  1377  (J  1179) :  "The  weight 
of  modem  authority  seems  to  sustain  the 
view  that  an  attempt  by  the  passenger  to 
alight  from  a  railway  train  while  it  is  passing 
a  place  where  it  should  stop  to  enable  him 
to  alight,  or  at  which  it  has  failed  to  stop  a 
reasonable  time  to  permit  him  to  leave  it, 
will  not  as  a  matter  of  law  be  considered  a 
negligent  act,  unless  the  attending  circum- 
stances so  clearly  show  that  he  acted  impru- 
dently or  rashly  that  reasonable  minds  could 
arrive  at  no  other  conclusion,  and  that  the 
question  whether  the  act  of  the  passenger 
in  so  attempting  to  alight  from  the  train 
was  negligent — ^that  is,  whether  he  exercised 
for  his  safety  that  degree  of  care  and  caution 
which  a  person  of  ordinary  prudence  would 
be  expected  under  like  circumstances  to  ex- 
ercise— ^must  ordinarily  be  submitted  to  the 
jury." 

The  present  case  is  not  affected  by  the 
ruling  of  the  Supreme  Court  in  Louisville  ft 
Nashville  Railroad  Co.  v.  E^dmondson,  128 
Ga.  478,  57  S.  BL  877,  because  the  present 
plaintiff  alleges  that  he  did  not  know  the 
rate  of  speed,  and  he  cannot  be  construed  as 
admitting  in  his  petition  that  the  train  was 
running  at  a  high  rate  of  speed.  In  the  case 
at  bar  the  plaintiff  knew  that  the  train  was 
slowing  up  as  if  to  stop.  It  could  not  there- 
fore have  been  running  at  a  high  rate  of 


speed.  It  may  have  stopped  for  an  instant, 
but,  if  it  did  so,  the  period  of  time  was  so 
brief  as  to  be  practically  imperceptible.  It 
cannot  be  said  to  be  entirely  unnatural  that 
a  man  in  the  plaintiff's  situation  may  not 
have  detected  the  stoppage  of  the  train,  if 
it  was  only  momentary  or  instantaneous,  es- 
pecially if  it  should  appear  that  it  was  the 
custom  of  the  railroad,  in  some  instances, 
not  to  bring  its  trains  to  a  complete  stop  at 
a  mere  flag  station  if  the  passenger  alighted 
before  there  was  a  complete  stop,  or  as  the 
train  was  about  to  come  to  a  stop.  Accord- 
ing to  the  allegations  of  the  petition  the 
plaintiff  thought  he  could  alight  in  safety, 
and  no  reason  appears  why  ordinarily  he 
could  not  have  done  so.  Under  the  circum- 
stances as  related  by  him,  however,  the  train 
began  to  increase  its  speed  just  as  he  step- 
ped from  the  bottom  step  of  the  car.  This 
may  be  found  by  the  jury  to  be  the  main 
contributing  cause  of  his  injury,  the  prime 
negligence  which,  in  connection  with  the  neg- 
ligence of  the  company  in  not  stopping  the 
train,  although  they  knew  that  the  station 
was  his  destination,  caused  the  injury  of 
which  he  complains.  Certainly  the  allega- 
tion as  to  the  speed  of  the  train,  as  it  is 
stated  in  the  amendment,  sufficiently  per- 
fected the  petition  to  enable  it  to  withstand 
a  general  demurrer  (Augusta  Southern  Ry. 
Co.  V.  Snider,  118  Ga.  146,  44  S.  E.  1005; 
Sanders  v.  Southern  Railway  Company,  107 
Ga.  132, 32  S.  E.  840) ;  for  the  plaintiff  alleges 
that  the  train  was  not  running  over  two 
miles  an  hour.  When  it  comes  to  the  proof, 
the  jury  may  conclude  that  it  was  not  pos- 
sible for  the  plaintiff  to  have  been  injured 
as  he  was  by  a  train  not  running  in  excess 
of  that  speed,  but  the  court  cannot  say  so. 
The  petition  as  amended  states  a  case  not 
dissimilar  to  that  with  which  we  dealt  In 
Pierce  v.  Georgia  R.  R.  ft  Banking  Co.,  9 
Ga.  App.  666,  72  S.  B.  66.  It  cannot  be  held 
as  a  matter  of  law  that  it  is  negligence  to 
alight  from  a  moving  train  at  or  near  a 
station  at  which  it  is  the  duty  of  the  rail- 
road company  to  bring  its  trains  to  a  stop, 
unless  it  further  appears  that  the  danger 
attending  the  attempt  to  alight  is  so  great 
as  to  be  obvious  to  any  person  of  common 
prudence  and  ordinary  intelligence.  There 
was  nothing  in  the  allegations  of  the  peti- 
tion in  the  present  case  to  take  it  out  of  the 
general  rule  that  negligence  is  a  question  for 
the  jury. 

The  court  properly  sustained  the  general 
demurrer  to  subdivision  "d"  of  paragraph  14 
of  the  petition,  in  which  it  was  sought  to 
charge  the  defendant  with  willful  or  wanton 
negligence.  The  plaintiff  does  not  unequivo- 
cally allege  that  the  agents  of  the  defendant 
knew  that  the  petitioner  was  attempting  to 
alight  at  the  time  that  they  increased  the 
speed  of  the  train,  and  the  qualification  stat- 
ed that,  "in  the  exer<Ase  of  ordinary  care, 
they  should  have  known"  that  he  was  at- 
tempting to  alight,  ia  fatal  to  the  charge  of 
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willfulness  and  wantonness.    One  cannot  act 
willfully  or  wantonly  except  when  he  acts 
knowingly. 
Judgment  reversed. 


(12  Qa.  App.  829) 

TRUITT  ▼.  ANSLBY.     (No.  4,231.) 
(Court  of  Appeals  of  Georgia.     Feb.  18,  1913.) 

(8yllabu$  hv  the  Court.) 

L  OONTBAOTB  ({  11S*>— LbOALITY— CoWTBAOT 

OF  Salb— Doubtful  Titus  of  Vbndob. 

An  ostensible  owner  of  land,  wbo  employs 
a  real  estate  agent  to  sell  it,  may  so  contract 
with  the  agent  as  that  the  agent's  right  to  com- 
missions will  depend  upon  the  validity  of  the 
principars  title  to  the  land;  or  the  contract 
may  be  of  such  a  nature  that  the  right  to  com- 
missions will  depend  upon  the  agent's  procuring 
one  who  will  purchase  without  regard  to  the 
vendor's  title.  One  might  be  willing  to  pay 
even  larger  commissions  to  an  agent  to  sell 
property  when  his  title  is  questionable  or  doubt- 
ful; or,  but  for  this  state  of  the  title,  he  might 
not  be  willing  to  pay  commissions  at  all;  and 
no  rule  of  law  or  morals  forbids  a  real  estate 
agent  from  undertaking  to  sell  property  for  an 
ostensible  owner  whose  title  is  in  dispute  or 
doubtful,  provided  the  agent  does  not  fraudulent- 
ly misrepresent  the  state  of  the  title,  or  conceal 
from  the  proposed  purchaser  any  material  fact 
in  relation  to  it  which  it  is  his  duty  to  disclose. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  %%  521-Ml ;   Dec.  Dig.  t  113.*] 

2.  Brokers  (§  88*)-<k>NFUGTiNO  Bvidbnce— 

DiBECTING    VEBDICT. 

In  view  of  the  conflict  in  the  evidence  as 
to  the  understanding  of  the  parties  with  regard 
to  the  nature  and  terms  of  the  contract,  the 
court  erred  in  directing  a  verdict 

[£]d.  Note.— For  other  cases,  see  Brokers. 
Cent  Dig.  {§  121,  123-130;   Dec.  Dig.  {  SS:*] 

Error  from  City  Court  of  Atlanta;  H.  VL 
Reid,  Judge. 

Action  by  William  S.  Ansley  against  Alfred 
Trultt  Judgment  for  plaintiff,  and  defeud- 
ant  brings  error.    Reversed. 

Alex.  W.  Smith  and  W.  O.  Wilson,  both  of 
Atlanta,  for  plaintiff  in  error.  Moore  & 
Pomeroy,  of  Atlanta,  for  defendant  In  error. 

RUSSELL,  J.  The  court  erred  In  direct- 
ing a  verdict  In  this  case.  The  direction  of 
a  verdict  is  error  requiring  a  new  trial,  un- 
less under  the  evidence  submitted  the  case 
has  resolved  Itself  into  a  question  of  law. 
As  was  held  in  Davis  v.  Klrkland,  1  Ga.  App. 
10,  58  S.  E.  209,  the  court  Is  allowed  to  di- 
rect a  verdict  only  when  there  Is  no  issue  of 
fact,  or  when  there  is  but  one  solution  which 
will  fuse  the  proven  facts  Into  homogeneity, 
and  when,  after  throwing  the  light  of  the  ev- 
idence In  every  direction,  it  presents  but  one 
view,  and  It  Is  certain  that  no  other  verdict 
than  that  directed  can  be  legally  reached.  It 
appears  from  the  evidence  that  Trultt  owned 
a  farm  in  Bartow  county,  and  employed  Ans- 
ley, as  a  real  estate  agent,  to  sell  this  farm, 
or  exchange  It  for  real  estate  In  the  city  of 


Atlanta.  After  something  like  a  year's  ne* 
gotlatlon,  Ansley  found  a  purchaser  In  the 
heirs  of  E.  P.  Black,  who  were  willing  to 
sell  their  property  located  on  the  corner  of 
Peachtree  and  Sixth  streets,  and  to  accept, 
at  a  valuation  of  $17,500,  Trultt's  farm  In 
Bartow  county  as  part  payment  of  the  pur- 
chase price.  Trultt  and  the  Blacks  entered 
into  a  contract,  which  Is  set  out  In  the  rec- 
ord, by  which  Trultt  agreed  to  convey  to 
them  two  tracts  of  land  therein  described, 
aggregating  about  1,200  acres.  The  contract 
stipulated  that  Trultt  was  to  convey  these 
tracts  of  land  on  or  before  the  1st  day  of 
November  by  proper  warranty  deed  "free 
from  any  claim,  right  or  contract  on  the 
part  of  W.  D.  Craig  and  J.  M.  Craig  and  J. 
Z.  Estes  and  B.  F.  Williams,  or  either  of 
them,  or  their  representatives  or  assigns,  and 
free  from  all  liens  and  adverse  claims  of 
whatsoever  nature  In  favor  of  whomsoever.** 
It  was  stipulated  that  the  titles  to  the 
Atlanta  property  should  be  examined  by  Tru- 
ltt, and  titles  to  the  Bartow  county  property 
should  be  examined  by  the  Blacks,  and  'ii 
the  title  to  either  of  said  parcels  of  prop- 
erty is  shown,  upon  examination,  not  to  be 
good  and  merchantable*'  in  the  party  pro- 
posing to  sell  it,  the  contract  should  be  at 
an  end.  The  testimony  is  undisputed  that 
upon  examination  of  the  titles  of  the  Bartow 
county  land  of  Trultt  the  attorneys  of  the 
Blacks  were  of  the  opinion  that  the  said 
titles  were  not  good  or  merchantable,  though 
it  does  not  appear,  as  a  fact,  why  they  were 
not  good,  nor  upon  what  principle  of  law 
they  were  deemed  to  be  invalid.  Some  ref- 
erence Is  made  to  the  fact  that  one  of  the 
counsel,  upon  the  examination  of  the  will  of 
one  Hawkins,  reached  the  conclusion  that 
Trultt  owned  only  a  life  interest,  and  not 
the  fee,  in  the  farm  land  which  he  proposed 
to  sell;  but  the  will  of  Hawkins  does  not 
appear  to  have  been  exhibited  to  the  court. 
However,  Trultt  seems  to  have  conceded  that 
his  title  was  not  merchantable.  The  con- 
tract was  treated  by  both  parties  as  a 
nullity,  and  Black  later  sold  the  Peachtree 
street  property.  Ansley  demanded  of  Tru- 
ltt $S75  as  his  commission  on  the  sale  at 
$17,500  at  the  rate  of  5  per  cent,  and  the 
court  directed  a  verdict  in  his  favor  for 
that  amount,  with  interest 

If  this  were  all  that  appeared  in  the  rec- 
ord, a  verdict  in  favor  of  the  plaintiff  might 
be  sustained,  as  being  supported  by  the  facts. 
The  Judge,  no  doubt,  based  his  judgment  in 
directing  a  verdict  upon  the  theory  that 
these  were  the  only  material  and  substantial 
facts,  because  he  ruled  as  follows :  * 'Consid- 
ering the  two  contracts  together,  and  con- 
sidering them  as  evidence  in  the  case,  the 
court  is  of  the  opinion,  upon  all  the  evidence, 
including  the  two  contracts  aforesaid,  that 
the  plaintiff  Is  entitled  to  recover,  and,  there 
being  no  dispute  in  the  evidence  as  to  the 
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amonnt  of  the  recovery,  the  court  directs  a 
verdict  In  favor  of  the  plaintiff  for  the 
amount  sued  for." 

If  the  contract  between  the  Blacks  and 
Trnltt,  to  which  we  have  referred,  were  con- 
trolling In  this  case,  the  judgment  of  the 
learned  trial  judge  might  be  right.  But,  as 
we  view  It,  this  contract  merely  affords  cir- 
cumstantial evidence,  which  at  best  can  only 
Bhed  light  upon  what  was  thcf  real  contract 
between  Truitt  and  Ansley.  The  fact  that 
the  contract  evidences  that  Truitt  agreed  up- 
on certain  terms  to  sell  the  Blacks  his  land 
In  Bartow  county,  and  that  in  doing  this  he 
agreed  to  sell  it  free  from  any  lien  or  incum- 
brance whatever,  and  to  convey  a  titles  that 
would  be  good  and  merchantable,  does  not 
conclude  Truitt  from  asserting  that  his  con- 
tract with  Ansley  contained  a  different  stip- 
ulation as  to  the  title.  This  latter  provision 
of  the  contract  would  be  sufficient  to  dispute 
and  destroy  any  assertion  on  the  part  of 
Truitt  that  the  Blacks  were  obliged  to  take 
bis  land  at  the  stipulated  price  without  re- 
gard to  the  title.  It  would  estop  him  from 
setting  up  any  claim  to  that  effect  It  might 
successfully  contradict  any  claim  on  the  part 
of  Truitt  (If  Ansley  was  the  real  estate  agent 
who  procured  the  Blacks  as  purchasers)  to 
the  effect  that  Ansley  had  agreed  to  sell  the 
property  at  some  price,  although  Truitfs  ti- 
tle was  doubtful.  However,  it  would  not 
necessarily  have  that  effect,  for,  as  Ansley 
had  to  prove,  outside  of  the  contract  between 
Truitt  and  the  Blacks,  that  he  was  the  real 
estate  agent  employed  by  Truitt,  who  pro- 
cored  the  Blacks  as  purchasers,  so  also,  if 
Truitt  denies  that  the  terms  of  his  contract 
were  identical  with  those  embodied  in  the 
contract  Into  which  he  entered  with  the 
Blacks,  he  must  necessarily  prove  that  the 
terms  were  the  same.  Truitt  did  not  deny 
that  the  terms  were  the  same.  lie  did  not 
deny  making  the  contract  in  this  case  with 
the  Blacks,  but  he  did  deny  that  the  terms 
of  his  contract  with  Ansley  embraced  the 
provision  which  was  contained  in  his  con- 
tract with  the  Blacks,  with  reference  to  war- 
ranting the  title.  He  asserted,  on  the  con- 
trary, that  he  distinctly  informed  Ansley 
that  his  title  to  the  lots  in  question  was 
doubtful,  and  suggested  that  as  a  reason  why 
he  was  willing  to  take  property  Instead  of 
money.  Furthermore,  Mr.  Wilson,  as  a  wit- 
ness'for  Truitt,  testified  to  the  same  effect 
It  is  true  that  the  plaintiff  testified  that  this 
was  not  one  of  the  conditions  of  his  contract 
with  'Mr.  Truitt,  and  that  he  did  not  know, 
until  after  the  contract  with  the  Blacks  was 
signed,  that  there  was  any  difficulty  or  doubt 
in  regard  to  Trultt's  title,  and  he  is  corrob- 
orated on  this  point  by  the  fact  that  in  the 
contract  with  the  Blacks  Truitt  agreed  to 
convey  a  title  free  from  any  lien  or  in- 
cumbrance whatsoever  or  from  whomsoever. 
Farther,  It  is  to  be  presumed  that  ordinarily 
•ne  who  offers  real  estate  for  sale  includes 


in  the  offer  a  warranty  that  the  title  is  good 
and  merchantable^  Gowdery  t.  Greenlee,  126 
Ga.  790,  55  S.  a  918,  8  L.  R.  A.  (N.  S.)  13T; 
26  Am.  ft  Bug.  Sue.  L.  (2d  Ed.)  106;  Roberts 
V.  Kimmons,  65  Miss.  332,  334,  3  South.  736. 
[1]  But  unless  this  latter  presumption  is 
conclusive,  and  cannot  under  any  circum- 
stances be  rebutted,  the  real  question  in  the 
case  is,  not  what  was  the  contract  between 
the  Blacks  and  Truitt,  but  what  was  the  con- 
tract between  Ansley  and  Truitt,  and  wheth- 
er, if  it  be  a  fact  that  the  contract  was  as 
Truitt  testifled,  Ansley  is  entitled  to  any 
commissions  at  all.  We  are  unable  to  find 
any  case  where  the  point  now  before  us  has 
been  Involved,  but  unless  the  law  forbids  the 
ostensible  owner  of  real  estate  to  sell  his  in- 
terest, whatever  it  may  be,  and  forbids  him, 
in  furtherance  of  such*  a  sale,  to  employ  an 
agent  to  sell  it  for  him,  it  must  be  true  that 
Truitt  had  the  right  to  prove  that  his  agree- 
ment to  pay  Ansley  commissions  was  de- 
pendent upon  Ansley  selling  the  land  with 
such  title  as  he  Informed  him  (the  real  es- 
tate agent)  he  actually  possessed,  and  not 
such  as  he  would  ordinarily  be  presumed  to 
have.  The  whole  question  turns  on  whether 
Ansley  knew  or  did  not  ki^ow  at  the  time  he 
undertook  to  sell  the  land  that  the  title  was 
doubtful,  imperfect,  or  invalid.  If  he  did, 
and  undertook  to  sell  under  an  agreement 
that  his  commissions  depended  upon  the  sale 
regardless  of  the  title.  It  would  make  no  dif- 
ference that  Truitt  afterguards  bound  him- 
self to  Black  to  make  a  good  title,  even  if  he 
had  done  so  unqualifiedly ;  because  it  is  well 
settled  that  the  owner  of  realty  can  himself 
sell  his  land  upon  terms  different  from 
those  under  which  he  delegated  to  an  agent 
the  right  to  sell.  But,  when  the  contract  be- 
tween the  Blacks  and  Truitt  is  construed  al- 
together, there  was  no  express  warranty  on 
the  part  of  Truitt,  other  than  that  ordinari- 
ly presumed,  that  his  titles  were  good  and 
merchantable;  for  it  was  provided  that  his 
titles  should  be  examined  by  the  opposite 
party,  and  if  found  defective,  by  reason  of 
the  rights  of  certain  named  persons  or  for 
any  other  reason  whatsoever,  the  $500  which' 
he  (Truitt)  had  paid  on  the  Peachtree  street 
lot  should  be  returned  to  him,  and  the  con- 
tract should  be  at  an  end«  There  is  no  pro- 
yision  in  the  contract  subjecting  the  $500  to 
forfeiture  in  case  of  any  misrepresentation 
on  Trultt's  part,  or  any  other  stipulation  for 
damages  In  case  he  had  misrepresented  his 
title.  The  contract  is  apparently  very  simi- 
lar to  the  one  in  general,  use  by  real  estate 
dealers.  Conceding  that  the  evidence  shows 
that  Ansley  procured  the  contract  with  the 
Blacks,  Truitf  s  signature  to  this  contract 
might  be  treated  as  a  waiver  of  the  terms  he 
originally  imposed  upon  Ansley,  and  the  jury 
might  find  that  it  amounted  to  a  novation, 
by  which  Truitt  would  be  bound  for  commis- 
sions, In  case  Trultt's  lack  of  title  or  defec- 
tive title  alone  defeated  the  sale  of  his  prop- 
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erty.     But  does  the  implication  of  such  a 
waiver  create  an  estoppel  at  law?    We  think 
not     And,   if  it  does  not,   then  the  court 
oonld  not  direct  a  rerdict  upon  this  point 
There  remains  then  only  the  naked  ques- 
tion whether  a  real  estate  agent  could  re- 
cover commissions  for  failure  of  the  sale  of 
property  due  wholly  to  the  owner's  defective 
title  when  the  agent  was  notified,  in  advance 
tliat  the  title  was  defective.     It  is  vdthin 
the  power  of  the  ostensible  owner  of  a  tract 
of  land  to  so  contract  with  a  real  estate 
agent  as  that  the  commissions  of  the  latter 
will  be  dependent  upon  the  validity  of  the 
principal's  title  to  the  land  which  he  seeks 
to  sell,  or  the  contract  may  be  of  such  a 
nature  that  the  real  estate  agent's  right  to 
collect  commissions   will   depend   upon   his 
ability   to  procure  one  who  will  purchase 
without  regard  to  the  validity  of  the  ven- 
dor's title.    One  might  be  willing  to  pay  even 
larger  commissions  to  a  real  estate  agent  to 
sell  property  when  his  title  thereto  was  ques- 
tionable or  doubtful;  or,  but  for  this,  might 
not  be  willing  to  pay  commissions  at  all,  and 
no  rule  of  law  or  morals  forbids  a  real  es- 
tate agent  from  undertaking  to  sell  a  piece 
of  property  the  ostensible  owner's  tttie  to 
which  is  in  dispute  or  doubtful,  provided 
he  does  not  fraudulentiy  conceal  from  the 
proposed  purchaser,  or  misrepresent  to  him, 
any   material  fact  in  relation  to  the  title 
which  it  is  his  duty  to  disclose.    Of  course, 
the  testimony  for  the  plaintiff  is  to  the  effect 
that  the   agent  had  no  knowledge   of  the 
defect;    but  there  is  ample  testimony   for 
the  defendant  to  authorize  the  Jury  to  find 
that  the  plaintiff  did  know,  in  advance  of 
Truitt'8  contract  with  the  Blacks,  that  the 
trade  would  perhaps  fall  through  by  reason 
of  the  defect  in  Truitt's  titie.     The  Jury 
would  be  authorized  to  find  that  he  knew  as 
much  about  the  defects  in  Truitt's  titie  as 
Truitt  himself  knew.     In  this  view  bf  the 
matter,  to  allow  a  real  estate  agent  to  collect 
commissions  in  a  case  where  he  knew  that 
the  sale  could  not  be  effected  upon  the  prin- 
ciple that  the  sale  was  defeated  by  the  very 
defect  which  he  knew  in  advance  would  de- 
feat it,  it  seems  to  us,  would  be  a  travesty  on 
common  Justice.    In  all  the  cases  where  an 
agent  has  been  allowed  commissions,  though 
no  sale  was  in  fact  effected  by  his  efforts,  the 
finding  has  been  supported  by  the  fact  that 
the  agent  had  done  all  that  he  had  contract- 
ed to  do,  and  that  there  would  have  been  a 
sale,  but  for  some  act  on  the  part  of  his 
principal  for  which  he  (the  agent)  was  not 
responsible,  or  but  for  a  defect  in  the  titie, 
of  which  the  agent,  so  far  as  appeared,  had 
no  knowledge.    Of  course,  in  such  a  case  the 
agent  has  done  all  that  he  had  contracted  to 
do,  because,  if  he  procured  a  purchaser  who 
was  ready,  able,  and  willing  to  buy  upon  the 
terms  proposed  by  the  seller,  nothing  remain- 
ed but  for  the  seller  to  accept  the  purchase 
price  and  execute  a  conveyance:  and  neither 
of  these  things  could  be  done  by  the  agent 


And  in  the  case  in  which,  although,  because 
of  the  defect  of  title^  the  sale  was  not  con- 
summated, the  real  estate  agent  was  allowed 
to  collect  his  commissions,  if  he  procured  a 
purchaser  who  was  willing  to  take  the  prop- 
erty on  the  terms  and  at  the  price  proposed 
by  the  seller,  but  was  unwilling  to  buy  a  bad 
or  doubtful  titie,  the  recovery  was  allowed 
on  the  theory  that  one  who  offers  to  sell 
land  may  be  presumed  to  have  titie,  and  that, 
in  the  absence  of  the  disclosure  by  the  owner 
to  the  agent  of  any  defect  in  his  titie,  the 
agent  acted  upon  that  presumption,  and, 
having  done  all  that  it  would  have  been  nec- 
essary for  him  to  do  in  case  the  title  had 
been  good,  the  owner  would  not  be  permit- 
ted to  have  the  value  of  his  services  when.  If 
the  facts  had  been  disclosed,  such  services 
would  have  been  unnecessary,  and  would 
not  have  been'  rendered  by  the  agent  The 
fact  that  Truitt  testified  that  he  told  Ansley 
several  times  that,  though  there  was  a  ques- 
tion about  his  titie,  it  was  not  dear,  and  that 
he  was  perfecting  it  Just  as  fast  as  he  could, 
does  not  show  that  Ansley  did  not  have 
notice  of  the  defect  in  Truitt's  titie  or  that 
Truitt  was  obligating  himself  to  clear  away 
the  difficulty.  He  only  said  he  was  perfecting 
the  title  as  fast  as  he  could,  and,  If  Truitt's 
statement  is  true,  it  was  Ansley's  duty  not 
to  offer  the  property  for  sale  until  Tmltt 
notified  him  that  he  had  succeeded  in  perfect- 
ing the  titie,  unless  he  was  willing  to  take 
the  risk  of  having  any  proposed  contract  of 
sale  he  might  make  abrogated  on  account  of 
the  defect  in  the  titie. 

In  Humphries  v.  Smith,  5  Ga.  App.  342, 
63  S.  E.  248,  we  held  that  a  contract  of  sale, 
binding  both  the  seller  and  the  purchaser,  is 
a  sale  within  the  meaning  of  the  rule  ap- 
plicable to  such  relations,  and  cited  Rice  v. 
Mayo,  107  Mass.  550,  as  authority  for  that 
principle;  In  neither  of  these  cases,  how- 
ever, is  the  point  that  the  agent  had  notice 
of  the  defect  in  the  titie  presented.  They 
were  cases  in  which  the  ordinary  principle 
to  which  we  have  above  referred  was  ap- 
plied. The  agent  in  good  faith  had  done 
all  that  he  had  agreed  to  do.  The  failure 
of  the  sale  was  due  to  matters  over  which 
the  agent  had  no  control,  and  the  sales  were 
made  by  the  agent  without  any  notice  what- 
ever that  there  was  a  defect  in  the  title,  and 
acting  upon  the  presumption  that  the  owner 
had  a  good  titie.  For  the  same  reason,  the 
case  of  Fenn  v.  Ware  &  Owens,  100  Ga.  665, 
28  S.  E.  238,  is  not  in  point,  and  this  is 
true  also  as  to  the  ruling  of  the  Supreme 
Court  of  Nebraska  in  Lunney  v.  Healey, 
56  Neb.  313,  76  N.  W.  558,  44  L.  JEL  A. 
593.  All  of  the  cases  dted  by  the  defend- 
ant in  error  are  cases  in  which  the  real  es- 
tate agent  had  the  right  to  assume  that  the 
owner  had  a  good  and  sufficient  titie,  and 
that,  if  he  (the  agent)  performed  his  con- 
tract by  bringing  to  the  owner  a  purchaser 
who  was  ready,  able,  and  willing  to  buy  up- 
on the  terms  proposed  by  the  owner,  a  sale 
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wonld  be  consummated,  and  bis  commis- 
sions would  therefore  be  earned.  In  the 
present  case,  according  to  the  evidence  for 
the  defendant  In  the  lower  court,  the  real 
estate  agent  knew  that  his  commissions 
would  not  be  earned  If  the  rule  above  stated 
were  applied,  unless  the  purchaser  would 
accept  from  the  owner  a  disputed  or  doubt- 
ful title,  and  he  certainly  had  no  right  to 
assume  this.  In  Davis  v.  Morgan,  96  Ga.  518, 
23  &  E.  417,  Gresham  v.  Gonnally,  114  Oa. 
908,  41  S.  E.  42,  Phinizy  v.  Bush,  129  Ga. 
486,  59  &  E.  259,  and  Id.,  135  Ga.  678,  70  S. 
B.  243,  and  in  Knapp  v.  Wallace,  41  N.  Y. 
477,  Birmingham  U  &  L.  Go.  v.  Thompson, 
86  Ala.  146,  5  South.  473,  Martin  v.  Ede,  103 
Gal.  157,  87  Pac.  199,  and  Conkling  v.  Kra- 
kauer,  70  Tex.  735, 11  S.  W.  117,  it  was  held 
that  a  real  estate  agent  was  entitled  to  his 
commissions  notwithstanding  that  the  pur- 
chaser declined  to  take  the  property  because 
of  defects  in  the  title  or  because  there  were 
incumbrances  against  it,  but  in  none  of  these 
cases  was  the  point  with  which  we  are  now 
conoemed  involved,  for  in  none  of  them 
was  the  agent  put  upon  notice  that  the  title 
of  the  proposing  seller  was  defective  or 
doubtfoL  Each  of  these  cases  falls  within 
the  general  principle  to  which  we  have  here- 
tofore adverted.  In  the  case  of  Roberts  v. 
Eimmons,  65  Miss.  832,  334,  8  South.  736, 
dted  supra,  it  was  held  that  a  contract  con- 
taining a  condition  that  the  title  shall  be 
made  dear  and  satisfactory  to  the  purchaser 
is  but  an  expression  of  wiuit  is  implied  by 
law  in  the  absence  of  an  agreement  that  the 
purchaser  will  take  the  risk  of  the  title,  and 
will  not  bar  the  broker's  right  to  conmiis- 
sions  if  the  title  proves  defective.  If  that 
statem^it  of  the  rule  be  true,  e  oonverso  It  is 
equally  true,  that,  If  a  real  estate  agent 
attempts  to  sell  property  knowing  that  the 
title  thereto  is  defective,  he  cannot  recover 
commissions  if  the  defect  prevents  a  consum- 
mation of  the  sale; 

We  think,  therefore^  that  the  trial  judge 
should  have  submitted  to  the  jury  the  issue 
of  fact  Involved  In  the  conflict  existing  in 
regard  to  the  terms  of  the  original  contract 
between  Truitt  and  Ansley,  and  that  he 
erred  in  directing  a  verdict  for  the  plaintiff. 
If,  upon  another  trial,  it  should  appear  that 
the  contract  was  as  contended,  it  would  be 
the  duty  of  the  jnry  to  render  a  verdict  in 
his  favor,  but,  tf  the  jury  should  find  the 
testimony  of  the  defendant  and  his  witnesses 
to  be  the  truth  of  the  case,  the  verdict 
should  be  for  the  defendant  While  the 
law  does  not  intend  that  any  man  shall  ob- 
tain fbr  naught  the  services  of  another, 
rendered  in  good  faith  in  his  behalf,  it 
does  not  ];>ermit  one  who  performs  services 
for  another,  knowing  at  the  time  they  are 
useless,  void,  and  nugatory,  to  thereafter 
obtain  compensation  for  efforts,  which,  to  say 
the  least,  might  have  been  avoided. 

Judgment  reversed. 


(12  Ob.  App.  878) 
BANKERS*  HEALTH  ft  LIFE  INS.  GO.  v. 
GIWINS.     (No.  4,136.) 

(Gourt  of  Appeals  of  Georgia.    Feb.  19,  1913.) 

(Syllalm  hy  the  Court.) 

IifsuBANCE    (8    392*>— Default    in   Assess- 
ments—Waives  OF  FOBFEITURB. 

Where  the  insurer  by  his  custom  an^. 
course  of  dealing  with  the  insured,  in  receivlL^, 
without  objection,  premiums  or  assessments 
past  due,  and  when  the  insurer  could  have  in- 
sisted upon  a  forfeiture,  has  induced  the  belief 
on  the  part  of  the  insured  that  he  can  pay  his 
premiums  or  assessments  within  a  reasonable 
time  after  they  mature,  the  insurer  cannot 
claim  a  forfeiture  because  the  insured,  at  the 
time  of  his  death,  had  failed  to  pay  assess- 
ments, which,  had  he  lived,  it  is  reasonable  to 
suppose  would  have  been  accepted  upon  the 
same  terms  as  other  deferred  payments  had 
been  received. 

[Ed.  Note.-*For  other  cases,  see  Insurance, 
Gent  Dig.  H  1041-1066,  1068-1070;  Dec  Dig. 
i  392.*] 

Error  from  Superior  Gourt,  COiatham  Goun- 
ty;  W.  G.  Gharlton,  Judge. 

Action  by  Minnie  Givvins  against  the 
Bankers'  Health  ft  life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wm.  B.  Hewlett  and  Herschel  P.  Gobb,  both 
of  Savannah,  for  plaintiff  in  error.  F.  A. 
Morgan,  of  Savannah,  for  defendant  in  error. 


RUSSELL,  3.  Minnie  Givvins  was  the  oen- 
eflciary  named  in  a  policy  of  insurance  in 
the  Bankers'  Health  ft  Life  Insurance  Com- 
pany of  Macon,  Ga.  Upon  the  death  of  Gtis 
Jones,  the  insured,  she  brought  suit  to  re- 
cover the  amount  for  which  his  life  had  been 
insured.  The  insurance  company  defended 
upon  the  ground  that  at  the  time  Gtis  Jones 
died  he  was  In  arrears  more  than  four  week- 
ly premiums,  that  his  membership  had  not 
been  renewed,  and  that,  in  consequence  of 
this  breach  of  the  stipulation  of  the  contract 
which  called  for  prompt  payment  of  .the  pre- 
miums, the  policy  had  been  forfeited.  The 
particular  clauses  of  the  insurance  policy 
upon  which  the  defense  Is  based  are  as  fol- 
lows: "(14)  All  premiums  must  be  paid  on 
Monday  of  each  week  and  any  one  failing  to 
pay  for  four  Mondays  forfeits  all  he  or  she 
may  have  paid  the  company."  "(Id)  No  re- 
newal of  membership  shall  be  had  except  on 
payment  of  all  back  dues,  and  not  then  unless 
the  insured  is  in  good  health."  Gn  the  trial 
both  sides  agreed  that  the  passbook  or  re- 
ceipt book  of  the  insured  correctly  represent- 
ed the  premium  payments  which  the  insured 
had  made,  as  well  as  the  date  when  such 
payments  should  have  been  made,  if  the 
contract  had  been  strictly  complied  with. 

The  testimony  showed  that  the  insured 
died  Saturday,  August  20,  1910,  and  the  pass- 
book showed  that  his  last  payment  to  the 
company  was  made  on  August  16,  1910,  but 
that  this  last  payment  was  applied  by  the 
company  in  satisfaction  of  the  premium  due 
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July  18,  1910.  The  application  of  the  pay- 
ment made  by  the  insured  on  the  regular 
pay  day,  Monday,  August  15th,  in  extinguish- 
ment of  a  premium  Indebtedness  of  record  as 
of  July  18th,  is  not  referred  to  as  a  cir- 
cumstance indicating  that  i)erhaps  there  was 
a  failure  to  acknowledge  the  receipt  of  some 
payments  which  were  in  fact  made,  or  per- 
haps a  failure  to  enter  them  as  of  the  cor- 
rect date  (for  it  is  conceded  that  all  pay- 
ments are  correctly  entered),  but  because  the 
passbook  or  receipt  book  furnished  to  the  in- 
sured by  the  company  shows  in  a  column  par- 
allel to  that  in  which  payments  are  acknowl- 
edged the  exact  day  of  the  month  (or  ^on- 
day)  when  each  premium  should  have  been 
paid,  if  paid  at  all,  In  strict  compliance  with 
the  contract  If  all  previous  payments  had 
been  made  promptly  prior  to  the  particular 
Monday,  July  18th,  the  receipt  book  itself 
shows  that  when  the  Insured  tendered  his 
last  payment,  and  before  it  was  accepted  by 
the  company  he  was  indebted  for,  or  Was  in 
arrears,  five  payments,  to  wit,  the  payments 
which  should  have  been  made  July  18th  and 
25th,  and  August  1st  and  8th,  as  well  as 
the  premium  due  that  day  (August  15th). 
Under  the  letter  of  the  contract,  the  insured 
had  forfeited  all  he  had  paid,  and,  if  com- 
pliance with  the  stipulations  of  the  contract 
in  regard  to  the  prompt  payment  of  pre- 
miums, as  well  as  the  necessity  for  formal 
reinstatement,  was  to  be  insisted  upon,  it  was 
the  duty  of  the  company  and  of  its  agent 
to  decline  to  receive  any  more  money  from 
the  insured,  and  to  declare  a  forfeiture,  as 
the  contract  gave  it  the  right  to  do.  From 
the  insured's  passbook,  to  which  we  have  al- 
ready referred,  it  appears  that  there  had 
been  several  previous  instances  in  which  the 
company  had  accepted  assessments  for  which 
the  policy  could  have  been  lapsed  under  the 
provision  which  we  have  quoted.  There  is 
no  evidence  that  the  company  required  com- 
pliance with  the  provisions  of  paragraph  10, 
with  relation  to  the  renewal  of  the  insured's 
membership  in  any  of  these  instances.  The 
insurer's  course  of  dealing  with  the  insured 
fully  authorized  th«  conclusion  that,  if  the 
insured  had  not  died,  the  deferred  payments 
which  were  in  default  at  the  time  of  his 
death  would  hav6  been  accepted,  if  they  had 
been  tendered.  The  evidence  was  sufficient  to 
show  the  insurer's  custom  of  business;  and 
where  the  insurer,  by  its  custom  and  course 
of  dealing  with  the  insured,  in  receiving  past- 
due  premiums  when  it  could  have  insisted 
upon  a  forfeiture  of  the  contract,  induced 
the  belief  that  the  insured  could  pay  his 
premiums  within  any  reasonable  time  after 
they  matured,  in  case  he  should  live  and  con- 
tinue to  pay  premiums,  it  would  be  unjust 
and  inequitable  to  hold  that  the  insurer 
could,  nevertheless,  disown  the  contract  be- 
cause the  insured  died  when  premiums  were 

due. 
We  are  clear  that  the  learned  judge  of  the 


(( 


superior  court  correctly  overruled  the  cer- 
tiorari; and,  even  if  we  had  any  doubt,  we 
would  feel  inclined  to  affirm  his  judgment 
because  it  appears  that  there  have  been  sev- 
eral trials  of  this  case;  and  the  beneficiary 
of  the  policy  has  been  long  delayed  in  col- 
lecting a  benefit  which  the  insurer  according 
to  the  record  could  long  ago,  in  the  lifetime 
of  the  insured  have  declared  to  be  forfeited. 
Interest  reipublicae  ut  sit  finis  lltium." 
Judgment  affirmed. 


(12  Oa.  App.  826) 
REA  T.  McGAHEEv    (No.  4,052.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1913.) 

(Syllahus  ly  the  Court,) 

Justices  op  the  Peace  (f  99*)— Pugadino-^ 
Amendment— Service  of  Bill  of  Pabtio- 

TTLARS. 

Section  6269  of  the  CXvil  Code,  relating  to 
service  of  a  bill  of  particulars  upon  the  defend- 
ant or  his  attorney,  is  a  rule  applicable  only  to 
the  superior  court  and  such  other  courts  as  by 
statute  have  adopted  the  practice  and  procedure 
applicable  to  superior  courts.  The  general  rule 
is  that  amendments  to  pleadings  need  not  be 
sen'ed  upon  the  opposite  party  or  his  counsel; 
and,  there  being  no  statutory  requirement  to 
the  contrary,  this  general  rule  is  applicable  to 
justices*  courts.  The  filing  in  that  court  of  an 
amendment  attaching  a  bill  of  particulars  is 
sufiScient,  although  no  service  or  the  amend- 
ment is  made  upon  the  defendant  or  his  coun- 
seL 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  334;    Dec.  Dig.  {  99.*] 

Russell,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  T.  F.  McGahee  against  W..  S. 
Rea  before  a  justice.  Judgment  for  plaln- 
tilT.  From  an  order  overruling  a  certiorari 
by  defendant,  the  latter  brings  error.  Af- 
firmed. 

T.  F.  McGabee  brought  suit  in  a  justice's 
court  against  the  plaintiff  in  eiu*or.  The 
cause  of  action  is  stated  in  the  summons  as 
follows:  ''An  action  predicated  on  an  acct 
for  thirty  and  ^^/loo  dollars,  besides  inter- 
est" And  following  this  is  the  statement, 
without  date:  "W.  S.  Rea,  in  Acct  with  T. 
F.  McGahee,  Amt  of  acct,  $30.32."  At  the 
first  term,  and  before  pleading,  the  defendant 
filed  in  writing  a  demurrer  and  a  demand  for 
a  bill  of  particulars.  The  case  was  con- 
tinued, and  a  bill  of  particulars  was  filed  in 
the  justice's  court,  but,  so  far  as  appears 
from  the  answer  of  the  magistrate,  was  not 
served  upon  the  defendant  or  his  attorney, 
and  service  was  not  waived.  The  defend- 
ant, not  having  been  served  with  a  bill  of 
particulars,  did  not  appear  at  the  trial,  and 
judgment  was  rendered  in  favor  of  the  plain- 
tiff. The  defendant  sought,  by  certiorari,  to 
set  aside  the  judgment,  and  the  judge  of  the 
superior  court  overruled  the  certiorari,  hold- 
ing that  the  filing  of  the  bill  of  particulars 
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In  the  Justice's  court  was  substantially  in 
compliance  with  the  law. 

Thos.  Im  Bishop,  of  Atlanta,  for  plaintiff  in 
error.  Horton  Bros.  &  Burress,  of  Atlanta, 
for  defendant  in  error. 

POTTLE,  J.  There  is  no  statute  requiring 
that  an  amendment  attaching  a  bill  of  par- 
ticulars in  a  Justice's  court  shall  be  served 
upon  the  defendant  or  his  counsel.  Section 
6269  of  the  Civil  Code  is  a  rule  of  the  su- 
perior court,  and  whUe,  under  section  4641 
of  the  Civil  Code,  It  has  the  force  and  effect 
of  a  statute,  nevertheless  it  is  applicable  only 
to  cases  tried  in  the  superior  courts  and  in 
such  other  courts  as  have  the  same  practice 
and  procedure  as  that  which  prevails  in  the 
superior  court  The  general  rule  is  that 
amendments  to  pleadings  need  not  be  serv- 
ed on  the  opposite  party,  and  the  only  excep- 
tions to  this  rule  are  those  specially  provid- 
ed for  by  statute.  Section  6269  of  the  Civil 
Code^  which  requires  service  upon  the  de- 
fendant of  an  amendment  attaching  bUl  of 
particulars,  being  applicable  only  to  the  su- 
perior courts  and  to  such  courts  as  have  the 
practice  and  procedure  that  prevails  in  those 
courts,  and  there  being  no  statute  requiring 
that  such  amendments  in  justices'  courts 
shall  be  served  upon  the  opposite  party,  the 
general  rule  will  be  held  to  apply  to  such 
courts.  The  filing  in  those  courts  of  amend- 
ments attaching  bills  of  particulars  is  suffi- 
cient. There  are  various  statutes  which 
undertake  to  prescribe  the  practice  and  pro- 
cedure in  Justices'  courts,  and  it  differs  in 
many  respects  from  that  prevailing  in  supe- 
rior and  city  courts.  In  the  absence  of  stat- 
utory authority,  it  cannot  be  held  that  this 
particular  rule  of  the  superior  court,  differ- 
ing from  the  general  rule  of  practice,  is  ap- 
plicable to  suits  brought  in  the  Justices' 
courts.  The  certiorari  was  properly  over- 
ruled. 

Judgment  affirmed. 

RUSSEIili,  J.,  dissents. 

(12  Oa.  App.  360) 

STARR  V.  STATBl     (No.  4,690.) 
<Court  of  Appeals  of  Georgia.     Feb.  18,  1913.) 

(SyllahuM  hy  ike  Court.) 

Intoxicating   Liquobs    (|   224*)— Cbiminal 
Prosecutions— Burden  op  Proof. 

The  conviction  of  the  accused  of  selling 
intoxicating  liquor  is  abundantly  supported  up- 
on the  application  of  the  familiar  i)rinciple 
that,  where  it  is  shown  that  one  furnished  to 
another  intoxicating  liquor,  and  received  there- 
for money  or  other  thing  of  value,  he  is  pre- 
sumed to  be  the  seller ;  and  the  burden  is  upon 
him  to  show  that  he  was  not*  the  actual  seller 
of  the  liquor,  but  was  acting  solely  as  agent 
for  the  buyer.  Cheatwood  v.  City  of  Buchan- 
an, 9  6a.  App.  828.  72  S.  B.  284.  Unless  the 
jurj  accept  the  explanation,  this  burden  is  not 
carried  by  the  mere  claim  of  the  accused,  in 
Ids  statement  on  the  trial,  that  he  was  acting 


as  agent  for  the  purchaser,  and  In  fact  bought 
the  whisky  from  a  person  whom  he  named. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  275-281;  Dec.  Dig.  i 
224.*1 

Error  from  Superior  Court,  Henry  County ; 
R.  T.  Daniel,  Judge. 

Lem  Starr  was  convicted  of  selling  intoxi- 
cating liquor,  and  brings  error.    Affirmed. 

Brown  &  Brown,  of  McDonough,  for  plain- 
tiff in  error.  J.  W.  Wise,  Sol.  Gen.,  of  Fay- 
ettevllle,  and  E.  M.  Ow«i,  SoL  Qen.,  of  Zebu- 
Ion,  for  the  State. 

POTTLB^  J.    Judgment  affirmed. 


(12  Gku  App.  Sd) 
WARDLAW  V.  STATa     (No.  4,594.) 
(Court  of  Appeals  of  Georgia.    Feb.  18^  1913.) 

(BylldhuB  hy  the  Court,) 

INTOXIGATINO     lilQUOBS    <|    236*)— CBIinNAL 
PbOSECUTIONS— SUFFICIENCT    OP    BVIDBWCE. 

The  evidence  being  wholly  insufficient  to 
prove  the  guilt  of  the  accused,  his  conviction 
was  unauthorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liauors,  Cent  Dig.  H  300-^322;    Dec  Dig.   § 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzie^  Judge. 

Gus  Wardlaw  was  convicted  of  soliciting 
orders  for  the  sale  of  liquor,  and  brings 
error.    Reversed. 

T.  W.  Mattox,  of  Moultrie,  for  plaintiff  in 
error.  Alfred  R.  Kline,  Sol.  of  Moultrie,  for 
the  State. 

HILL^  CL  J.  Wardlaw  was  convicted  on 
an  accusation  charging  him  with  a  violation 
of  Penal  Code  1910,  {  434,  in  that  he  did  so- 
licit orders  for  the  sale  of  malt,  '"vinous," 
and  Intoxicating  liquors;  his  motion  for  a 
new  trial,  based  upon  tiie  general  grounds 
alone,  was  overruled,  and  he  brings  error. 

The  evidence  in  support  of  the  accusation, 
briefly  stated,  is  as  follows:  The  accused, 
while  on  the  street  in  the  city  of  Moultrie, 
was  asked  by  one  d^lark  if  he,  the  accused, 
knew  where  he  could  get  some  liquor,  and 
in  reply,  the  accused  said  that  he  thought 
that  "one  HoUis,  who  was  at  his  [accused*sl 
house,  had  some  liquor";  that  the  witness 
went  there  and  found  HoUls,  who  had  about 
a  quart  and  a  half  of  "Uquor,"  and  that  he 
bought  a  drink  of  it  from  HoUis,  and  that 
the  defendant  did  not  solicit  him  to  buy  the 
liquor;  that  it  was  "rye  liquor,"  and  he 
paid  Hollis  75  c^its  for  a  pint  of  it  Another 
witness  testified  that  on  the  occasion  above 
mentioned  he  also  went  to  the  house  of  the 
accused,  where  he  saw  Hollis  sell  a  pint  of 
liquor  to  the  witness,  Clark;  that  he  went 
in  and  found  five  pints  of  liquor  and  several 
quarts ;  that  accused  was  on  the  front  porch. 
This  was  all  the  evidence,  and  we  think  it 
wholly  insufficient  to  support  the  accusation. 
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If  the  accused  had  voluntarily  Informed 
Clark  that  he  could  buy  whisky  from  his 
(the  accused's)  house,  the  jury  mlgbt  have 
been  authorized  in  inferring  that  the  ac- 
cused was  interested  in  the  sale  of  the  liquor, 
and  was  soliciting  customers  for  Hollis.  It 
was  a  suspicious  circumstance  that  Hollis 
was  selling  liquor  at  the  house  of  the  ac- 
cused; and.  if  the  accused  had  informed 
others  that  liquor  could  be  bought  from  Hol- 
lis at  his  house,  the  evidence  might  have  au- 
thorized the  verdict,  but  instead  of  this  being 
the  evidence,  the  witness  for  the  state,  relied 
upon  to  prove  the  act  of  solicitation,  swore 
positively  that  he  asked  the  accused  if  he 
knew  where  he  could  get  some  liquor,  and 
that  the  accused  did  not  solicit  him  to  buy 
the  Uquor.  The  accused  was  not  indicted  for 
the  offense  of  selling  intoxicating  liquors, 
but  for  soliciting  orders  for  the  sale  of  in- 
toxicating liquors;  and,  manifestly,  the 
proof,  most  strongly  construed  against  the 
accused,  wholly  falls  to  prove  the  truth  of 
the  charge  against  him,  and  therefore,  Ma 
conviction  was  unauthorized  by  law. 
Judgment  reversed. 

(12  Qa.  App.  850) 

WATTS  V.  STATE.     (No.  4,546.) 
(Court  of  Appeals  of  Georgia.    Feb.  18^  1913.) 

(SyUabu9  by  the  Owrt.) 

Bastards  ({  46*)— Bastabdt  Pboceedinos— 
commiticent  of  defendant. 

Where  bajBtardy  proceedings  are  taken 
against  the  putative  father  of  a  bastard  child, 
it  is  the  UDiform  practice  in  this  state  for  the 
mother  to  make,  before  a  justice  of  the  peace, 
the  affidavit  for  the  warrant  against  the  puta- 
tive father.  When  the  putative  father  is  ar- 
rested on  such  a  warrant,  and  brought  before 
the  magistrate,  and  the  magistrate  demands  of 
him  the  statutory  bond,  and  he  refuses  to  give 
it,  it  is  the  doty  of  the  magistrate  to  commit 
hun  for  triaL  It  is  not  necessary  for  the  jus- 
tice who  issued  the  warrant,  and  who  made  the 
demand  of  the  putative  father  for  the  bond,  to 
make  any  written  entrv  on  the  warrant  that 
he  has  demanded  the  bond  of  the  defendant, 
and  the  defendant  has  refused  to  give  it.  Al- 
though the  better  practice  would  be  to  enter  a 
formal  judgment  of  committal,  reciting  these 
facts,  they  may  be  shown  by  parol  evidence  of 
the  magistrate,  on  the  trial  of  the  putative  fa- 
ther in  the  superior  court  for  refusing  to  give 
the  statutory  bond. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  {{  lia-122;   Dec  Dig.  9  45.*] 

Error  from  Superior  Court,  Greene  (boun- 
ty;  B.  F.  Walker,  Judge. 

Robert  Watts  was  convicted  of  bastardy, 
and  brings  error.    Affirmed. 

Noel  P.  Park,  of  Greensboro,  for  plaintiif 
in  error.  Jos.  E.  Pottle,  SoL  Gen.,  of  Mil- 
ledgevllle,  and  Jas.  Davison,  SoL,  of  Greens- 
boro, for  the  State. 

HILli,  C.  J.  This  was  a  prosecution  for 
the  offense  of  bastardy,  under  section  1332 
of  the  Penal  Ck>de  of  1910.  The  proceedings 
took  place  In  the  county  court;   and,  after 


conviction,  the  superior  court,  on  certiorari, 
affirmed  the  judgment  of  the  lower  court  It 
was  complained  in  the  petition  for  certiorari, 
that  the  preliminary  proceedings,  taken  be- 
fore the  committing  magistrate,  were  not  in 
compliance  with  the  Penal  Code  of  1910,  S9 
1330,  1331 ;  that  these  sections  required  that 
the  woman,  the  mother  of  the  bastard  child, 
should  be  brought  before  the  justice,  and,  if 
she  discovers,  under  oath,  the  father,  the  jus- 
tice shall  then  issue  a  warrant  requiring 
that  the  person  thus  sworn  to  be  the  father 
of  the  child  shall  be  brought  before  him; 
that  in  this  case  this  was  not  done,  but  that 
in  the  first  Instance  the  mother  of  the  child 
went  before  the  justice,  and  did  not  swear 
who  was  the  father  of  the  child,  but  swore 
only  that  the  defendant  had  committed  the 
offense  of  bastardy,  the  affidavit  not  even  de- 
claring the  year  in  which  the  offense  was 
committed;  and  upon  this  affidavit  a  war- 
rant was  issued  for  the  arrest  of  the  defend- 
ant It  Is  Insisted  that  upon  these  pcoo^ed- 
ings  the  justice  was  not  anthorlsBed  to  make 
the  demand  for  a  bond;  that  the  statute 
contemplated  that  the  woman  should  disoov^ 
er  on  oath  the  father  of  the  child  iHreceding, 
and  not  subsequent  to,  the  issuance  of  the 
warrant  for  his  arrest ;  that  it  Is  neither  for 
the  woman  nor  the  justice  of  the  peace  to 
say  that  the  defendant  lias  committed  the 
offense  of  bastardy;  but  that  the  statute 
requires  that  the  defendant  shall  answer  by 
his  bond  such  complaint  as  Is  proper,  the 
same  to  be  preferred  t>y  the  solicitor  generaL 
Penal  Code  1910,  {  1332.  In  other  words.  It 
is  contended  that  before  any  steps  can  be 
taken  for  the  arrest  of  the  putative  father, 
and  for  the  exaction  of  a  bond  from  him  to 
support  the  child,  there  must  be  a  warrant 
issued  for  the  mother,  requiring  her  to  be 
brought  before  the  justice ;  that  there  Is  no 
provision  of  law  for  the  voluntary  act  of  the 
mother  in  going  in  the  first  place  before  the 
magistrate  of  her  own  motion;  that  she 
must  be  brought  before  the  magistrate  by 
the  officer  to  whom  the  warrant  la  directed. 
The  only  question  in  this  case  arises  out 
of  the  manner  in  which  the  def^idant  was 
called  upon  to  give  the  bastardy  bond.  The 
proceedings  were  not  under  section  1330  of 
the  Penal  Code,  supra.  This  section  applies 
to  proceedings  against  the  mother  of  a  bas- 
tard child,  requiring  her  to  be  brought  be- 
fore the  magistrate  to  give  bond  for  the  sup- 
port and  maintenance  of  the  child.  In  the 
present  case,  no  bond  was  required  of  the 
woman,  because  she  went  before  the  magis- 
trate and  made  an  affidavit  for  the  arrest  of 
the  defendant,  charging  him  with  the  offense 
of  bastardy ;  and  on  this  affidavit  a  warrant 
was  issued  by  the  justice  for  the  father,  who 
was  arrested  and  brought  before  the  magis- 
trate, where  he  refused  to  give  the  bond,  and 
was  thereupon  bound  over  to  the  superior 
court  by  the  magistrate  in  pursuance  of  the 
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statute.  No  formal  Judgment  of  the  magis- 
trate was  necessary,  although  the  better 
practice  would  be  to  enter  a  formal  judgment 
of  committal,  reciting  the  demand  for  bond 
and  the  refusal  to  give  it  The  warrant  for 
the  defendant,  and  parol  proof  that  the  jus- 
tice demanded  the  statutory  bond  for  the 
support  and  maintenance  of  the  child,  and 
the  defendant's  refusal  to  give  the  bond,  au- 
thorized the  magistrate  to  commit  the  de- 
fendant for  the  offense  of  bastardy.  See 
AValker  v.  State,  6  Ga.  491.  It  was  not  nec- 
essary for  the  mother  to  be  brought  before 
the  magistrate,  for  the  proceedings  were 
against  the  father,  and  the  uniform  practice 
In  this  state  has  been,  in  such  cases,  for  the 
mother  to  make  the  affidavit,  giving  the  name 
of  the  putative  father.  Davla  v.  State,  68 
Ga.  174. 

It  was  immaterial  that  the  affidavit  made 
by  the  mother  in  the  present  case  failed  to 
give  the  date  when  the  offense  was  com- 
mitted. It  was  only  material  tliat  the  af- 
fidavit T)e  made  by  her  that  the  person  nam- 
ed was  the  father  of  her  bastard  child.  The 
offense  of  the  father  is  not  that  of  being  the 
father  of  a  bastard  child,  but  the  statutory 
offense  of  bastardy,  which  is  prima  fade 
shown  by  the  refusal  -of  the  putative  father, 
when  brought  before  the  justice,  to  give  the 
required  bond  for  the  maintenance  and  edu- 
cation of  the  child,  and,  where  the  child 
has  not  been  bom,  the  expense  of  lying  in, 
boarding,  nursing,  and  maintenance,  while  the 
mother  is  confined;  and  if  the  putative  fa- 
ther shall  fail  to  give  such  security,  when 
required  to  do  so  by  the  magistrate,  the  jus- 
tice shall  bind  him  over  to  appear  before  the 
next  superior  or  county  court  to  answer  such 
complaint  as  may  then  and  there  be  lodged 
against  him.  The  only  evidence  of  his  guilt 
that  Is  necessary  is  that  he  failed  and  re- 
fused to  give  the  statutory  bond  when  re- 
quired to  do  so  by  the  magistrate,  and  the 
further  proof  that  he  is  the  father  of  the 
bastard  child.  The  magistrate's  own  evi- 
dence establishing  these  facts  on  the  trial 
of  the  defendant  in  the  superior  or  county 
court  would  be  sufficient  The  proceedings 
before  the  magistrate  were  substantially  reg- 
ular, and  there  is  no  merit  In  any  of  the  as- 
signments of  error,  and  the  judge  of  the 
superior  court  properly  overruled  the  cer- 
tiorari. 

Judgment  affirmed. 


(12  Oa.  App.  268) 

JOHNSON  V.  COTHBRN.    (No.  4,167.) 
(Court  of  Appeals  of  Georgia.    Feb.  U,  1913.) 

(BylldhuM  hy  the  Court.) 
L  CoNTBACTS  (§  54*)— Dbbt  of  Thibd  Peb- 

S0N--PB0MI6E  TO  PaT— CONSIDBBATION— Rb- 
LEASE. 

The  release  of  a  laborer  from  his  contract 
of  employment  is  a  sufficient  consideration  to 
support  the  promise  of  a  third  person  to  pay  a 


debt  of  the  laborer  to  his  employer ;  the  debtor 
being  likewise  released  from  payment  of  the 
debt  Wilson  v.  McDougald.  76  S.  B.  756; 
McDaniel  v.  Akridge,  76  S.  iS.  765. 

[Ed.  Note.—For  other  cases,  see  Contracts, 
Cent  Dig.  J§  233-239,  242,  243,  251,  254,  255, 
291-315 ;   Dec.  Dig.  §  54.*] 

2.  Fbauds,  Statute  or  (S  18*>— Debt  or  An- 

OTHEB— PaBOL  PBOMISE  TO  PaT. 

A  parol  promise  of  the  nature  above  indi- 
cated is  valid  and  binding,  if  the  employer,  in 
consideration  of  the  agreement  to  pay  the  debt, 
performs  his  part  of  the  contract  by  releasing 
the  debtor  from  the  indebtedness  and  from  the 
contract  of  labor. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  C^nt  Dig.  |{  27-81 ;   Dec.  Dig.  {  1&*] 

8.  DEMT7BBEB— Petition. 

The  demurrer  to  the  petition  was  properly 
overruled. 

4.  Vebdict— BviDBNOE— Absiqnmxnts  or  Bb- 

BOB. 

There  was  evidence  to  anthorize  the  verdict, 
and  none  of  the  assignments  of  error  upon  the 
admission  of  evidence  and  the  charge  of  the 
court  are  erroneous  for  any  of  the  reasons  al- 
leged. 

Error  from  OLtj  Court  6t  Douglas ;  W.  O. 
Lankford,  Judge. 

Action  between  Clifford  Johnson  and  M.  T. 
Oothem.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

V.  E.  Padgett,  of  Bazley,  and  Rogers  h 
Heath,  of  Douglas,  for  plaintiff  In  error. 
O'Steen  ft  Wallace,  of  Douglas,  for  defend- 
ant in  error. 

RUSSELL^  J.    Judgment  affirmed. 


(12  Ga.  App.  8S7) 

MASHBURN  v.  HARRELL.     (Now  4,092.) 
(Court  of  Appeals  of  Georgia.    Feb.  18^  1913.) 

(Syllabui  hy  the  Court.) 
Oabnishment  (S  178*)  —  Answbb  of  Gab- 

NISHEE—TlMB    TOB    FiLINO. 

The  garnishee  failed  to  file  an  answer  up- 
on the  first  day  of  the  second  term,  and  the 
plaintiff,  having  previously  obtained  a  judgment 
against  the  defendant,  moved  the  court  to  per- 
mit him  to  enter  judgment  against  the  gar- 
nishee for  the  amount  of  his  judgment  The 
court  refused  tUs  motion.  After  being  in  ses- 
sion for  two  days,  the  court  took  a  recess  on 
account  of  the  illness  of  the  judge,  but  passed 
an  order  allowing  all  parties  until  March  1, 
1912,  to  ffie  answers  and  defenses  as  they 
might  see  fit,  and  thereupon  the  garnishee  ffied 
an  answer  denyins  any  indebtedness  to  the  de- 
fendant. The  plaintiff  moved  to  strike  the 
garnishee's  answer,  and,  in  response  to  this 
motion,  the  garnishee  filed  a  sworn  answer 
stating,  in  substance,  that  he  was  under  the 
impression  that  he  was  to  testify  in  the  mat- 
ter orally:  that  the  case  was  not  put  upon  the 
calendar  in  accordance  with  the  custom  and 
practice  of  the  attorneys  at  law  at  Moultrie, 
Ga.,  to  arrange  and  publish  a  calendar;  that 
the  case  was  never  called  in  its  regular  order; 
that  his  answer  as  garnishee,  denying  that  he 
owed  the  defendant  anything,  was  filed  during: 
the  second  term  of  the  court;  and  that  he  had 
not  damaged  or  injured  the  plaintiff  in  any  way 
by  failing  to  answer  sooner,  nor  used  any  bad 
faith  or  colluded  with  any  one  to  defeat  plain- 
tiff in  the  collection  of  his  debt  Upon  this 
showing,    the    court    overruled   the   motion  to 
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strike  the  answer  to  the  garDisbment.  Held, 
■that  the  garnishee  was  required  to  answer  by 
thn  first  day  of  the  second  term.  Averback  v. 
Spivey,  122  Ga.  IS.f  And  though  the  court 
might,  for  good  reasons  shown,  allow  addi- 
tional time  for  the  filing  of  an  answer,  neither 
the  fact  that  the  garnishee  waa  under  the  im- 
pression that  he  must  answer  orally,  nor  the 
fact  that  the  case  was  not  placed  upon  the  cal- 
endar by  the  attorneys,  afforded  any  sufficient 
reason  for  refusing  to  permit  the  plaintiff  to 
enter  judgment  against  the  ga^nisnee.  The 
other  reasons  assigned  by  t^e  garnishee  all 
depend  upon  matters  subsequent  to  the  date 
upon  which  his  answer  should  have  been  filed, 
and  it  is  evident  that  they  could  not  have  in- 
fluenced him  in  not  sooner,  filing  the  answer; 
and  for  that  reason  they  were  immateriaL 
It  is  not  within  the  discretion  of  the  court  to 
extend  the  time  allowed  by  law  to  the  gar- 
nishee for  filing  his  answer,  unless  the  reason 
or  explanation  of  the  delay  depends  upon  some- 
thing more  substantial  than  the  garnishee's 
assertion  of  ignorance  of  the  law;  and  the 
court  erred  in  not  granting  the  motion  of  the 
plaintiff  to  strike  the  answer  of  the  garnishee. 
Bearden  v.  Metropolitan  Street  Railway  Com- 
pany. 82  Ga.  605,  9  S.  B.  603;  O'Neill  v.  Ahr- 
ens  &  Ott  Manufacturing  Co.,  110  Ga.  656,  36 
S.  E.  66. 

[Ed.  Nate. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  i{  329-^34;   Dec.  Dig.  |  378.*] 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzle,  Judge. 

Garnishment  proceedings  by  D.  A.  Mash- 
bum  against  H.  L.  HarrelL  Judgment  for 
plaintiff,  and  the  garnishee  brings  error.  Re- 
versed. 

T.  W.  Mattox,  of  Moultrie,  for  plaintiff  in 
error.  Jas.  Humphreys,  of  Moultrie,  and  G. 
C.  Edmondson,  of  Quitman,  for  defendant  in 
error. 

RUSSELL,  J.    Judgment  reversed. 


(12  Oa.  App.  318) 

SOUTHERN  EXPRESS  CO.  Y.  COWAN. 

(No.  3,987.) 

(Court  of  Appeals  of  Georgia.    Feb.  18,  1913.) 

(Syllabus  hy  the  Court,} 

1.  CoNTBACTS  (§  332*)— Actions— PusADiifQ. 
When  the  plaintiff's  cause  of  action  can,  in 
strictness,  adversely  to  the  {deader,  be  con- 
strued as  one  founded  in  and  dependent  upon  a 
contract  alleged  in  the  petition  to  have  been 
made  between  the  parties,  the  defendant  is 
entitled  (as  a  matter  of  right,  in  order  to  prop- 
erly prepare  his  defense)  to  be  informed  as  to 
the  terms  and  conditions  of  the  alleged  con- 
tract. And  this  is  true  notwithstanding  that 
the  indebtedness  is  upon  an  open  account  made 
in  pursuance  of  the  contract,  and  a  bill  of  par- 
ticulars is  attached.  This  right  is  especially 
important  if  the  contract  rests  in  parol. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {§  161&-1639;   Dec  Dig.  |  332.*] 

2.   COBPORATIONS    (fi    513*)— ACTIONS— PLEAD- 
ING. 

Since  a  corporation  acts  only  through 
agents,  and  is  not  originally  bound  by  a  con- 
tract unless  the  a^pent  purporting  to  make  it 
was  in  fact  authorized  to  make  the  particular 
contract  the  defendant  corporation  was  enti- 
tled to  know  which  one  of  its  agents  made  the 
alleged  contract  in  its  behalf,  and  at  what  time 
the  contract  was  made,  and  the  extent  of  its 


duration,  the  price  stipulated  to  be  paid  for  the 
services  which  plaintiff  alleges  he  undertook  to 

fterform,  and  when  payments  were  to  be  made, 
t  was  therefore  error  to  overrule  a  timely  spe- 
cial demurrer  which  properly  required  and  call- 
ed upon  the  plaintiff  to  set  out  the  terms  of 
the  contract.  The  plaintiff  should  have  amend- 
ed to  meet  the  objection  raised  bv  the  demur- 
rer, and,  upon  refusal  or  failure  of  the  plaintiff 
to  so  amend,  the  general  demurrer  should  have 
been  sustained  and  the  petition  dismissed. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  2017-2027,  2031-2094^ 
203(V-2O45;   Dec.  Dig.  {  513.*] 

8.   OXfiSB  ASSIONICENTS  NOT  CONSIDEBEO. 

A  consideration  of  the  other  assignments 
of  error  is  useless,  because  the  error  of  the 
court  in  refusing  to  sustain  the  demurrer  was 
such  that  the  subsequent  proceedings  in  the 
trial  were  nugatory. 

Error  from  Olty  Court  of  Ashbnm;  B.  L. 
Tipton,  Judge. 

Action  by  W.  W.  Cowan  against  the  South- 
em  Elzpress  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

John  B.  Hutcheson,  of  Ashbum,  for  plain- 
tiff in  error.  J.  A.  CJomer,  of  Ashbum,  for 
defendant  in  error. 

RUSSELL^  J.    Judgment  reversed. 


(12  Oa.  App.  SSS) 
BOI/rON  V.  STATE.     (No.  4,571.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1913.) 

(8yViabu9  ly  ifts  Court  J 
Fish   (§  15*)— -CaiMiNiLL  Pbosecutions— Ao- 

OUSATION 

Penal  (^ode  1910,  |  612,  is  as  foUows:  "If 
any  person  shall  catch  or  take  any  fish  with 
seine,  net,  gig,  or  spear,  or  like  device  from 
any  of  the  waters  of  this  state,  between  the 
first  day  of  February  and  the  first  day  of  July 
in  each  year,  except  with  book  and  line,  he 
shall  be  guilty  of  a  misdemeanor."  The  accu- 
sation against  the  plaintiff  in  error  alleged 
that  he  '^did  on  the  20th  day  of  May,  1912,  in 
county  aforesaid,  unlawfully  and  with  force  and 
arms,  catch  and  take  fish  from  the  waters  of 
Flint  river,  with  a  basket,  commonly  called  a 
fish  basket,  contrary  to  the  laws  of  said  state," 
etc.  A  demurrer  was  filed,  setting  up  that 
no  offense  was  described  in  tne  accusation,  and 
that  it  did  not  show,  with  the  certainty  requir- 
ed by  law,  "the  means  or  instrument  with 
which  the  accused  is  charged  with  catching  and 
taking  fish,"  and  also  that  it  failed  to  specify 
that  the  taking  of  the  fish  was  in  the  closed 
season.  The  demurrer  was  properly  overruled, 
(a)  The  allegation  that  the  criminal  act  was 
committed  on  the  20tfa  day  of  May,  1912,  was 
sufficient  to  charge  that  it  was  within  the  clos- 
ed season;  the  dosed  season  fixed  by  the  stat- 
ute being  the  period  extending  from  the  Ist 
day  of  February  to  the  1st  day  of  July,  (b) 
It  was  not  necessary  to  allege  that  the  "fish 
basket"  used  by  the  accused  was  a  device  like 
a  "seine,  net,  gig,  or  spear,"  for,  whether  a 
"like  device"  or  not,  the  statute  expressly  says 
that  between  the  dates  specified  no  fish  shall  be 
caught  or  taken,  "except  with  hook  and  line," 
from  any  of  the  waters  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  §§  27-80;   Dec.  Dig.  S  15.*] 

Error  from  Olty  Court  of  Albany;  D.  B. 
Crosland,  Judge. 
James  G.  Bolton  was  convicted  of  unlaw* 
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fully  taking  fisb  out  of  season,  and  brings 
error.    Affirmed. 

Ed.  B.  Jones  and  R.  J.  Bacon,  both  of  Al- 
bany, for  plaintlflr  in  error.  Jesse  W.  Wal- 
ters, SoL,  of  Albany,  for  tbe  State. 

HIUj,  G.  J.    Judgment  affirmed. 


(12  Ga.  App.  880) 

EMPIRE  LIFE  INS.  GO.  v.  EINSTEIN. 

(No.  4,282.) 

(Court  of  Appeals  of  Georgia.    Feb.  Ij9,  1918.) 

(Syllabui  hv  ihs  Court.) 

1.  Appeal  aitd  Ebrob  (S  882^)— Rbvixw— Eb- 
TOPPEii  TO  Allege  Esbob. 

A  party  who  induces  or  procures  a  wrong 
ruling  of  the  court  will  not  thereafter  be  heard 
to  complain  of  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (^ent.  Dig.  f§  8691-8610;  Dec  Dig.  i 
882.*] 

2.  Witnesses  ({  308*)~EzAMiNATioN'-Paivi- 
LEGE  OF  Witness. 

The  court  did  not  err  in  declining  to  re- 
quire a  witness  to  testify  who  claimed  the  privi- 
lc;;e  of  refusing  to  testify  because  the  answer 
Sought  to  be  elicited  would  tend  to  incriminate 
him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  §{  1065-1067;  Dec.  Dig.  \  308.*] 

8.  Witnesses  (S  808*)— Examination— Pbivi- 
LEGE  OF  Witness. 

As  a  general  rule,  it  is  the  province  of  the 
court  to  determine  the  competency  of  both  the 
evidence  and  the  witness ;  and,  if  the  judge  de- 
cides tliat  the  witness  is  incompetent  his  ruling 
will  not  be  interfered  with,  unless  it  is  mani- 
festly erroneous.  A  trial  judge  may  determine 
the  competency  of  a  witness  without  submitting 
to  him  questions  designed  to  elicit  specific  in- 
formation as  to  particnlav  points.  In  this 
event,  the  oourtpasses  upon  tne  competency  of 
the  witness.  Wnen,  however,  the  witness  is 
otherwise  competent,  he  may  aecline  to  answer 
questions  whlcn  tend  to  criminate  him,  and  in 
this  event  the  witness,  and  not  the  Judge,  is  to 
determine  whether  the  answer  to  the  question 

J  propounded  to  him  will  have  the  effect  of  sub- 
ecting  him  to  punishment  for  crime. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  i\  106&-1067 ;  Dec  Dig.  |  80&-*] 

4.  Insurance    (|    146*)  —  Construction    of 
Policy— Gonsidbbation  in  Favob  of  In- 

SUBED. 

An  exception  In  a  policy  of  insurance  is  to 
be  taken  most  strongly  against  the  insurer.  The 
contract  is  to  be  construed  most  liberally  in  fa- 
vor of  the  insured. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Gent  Dig.  ||  292,  2&4-208 ;  Dec.  Dig.  {  146.*] 

5.  INSUBANCE  ({  447*)— Amount  of  Recoybby 
—  Death  Bbsultino  isom  Violation  of 

IjAW. 

The  provision  in  a  policy  of  insurance  that, 
*if  the  insured  shall  within  one  year  from  the 
date  hereof  die  as  the  result  of  a  violation  of 
the  law,**  the  amount  payable  under  the  policy 
shall  be  confined  to  the  premiums  which  have 
been  paid,  with  interest  thereon,  will  not  defeat 
or  prevent  recovery  of  the  full  amount  of  the 
policy,  unless  it  appears  that  the  violation  of 
the  law  on  the  part  of  the  insured  was  the  di- 
rect, natural,  and  legally  proximate  cause  of  his 
death. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1151 ;    Dec.  Dig.  §  447.*] 


6.  Inbubancb  (I  447*)— AMOUNT  of  Becoveby 
—  Death  Rbsultino  fbov  Violation  of 
Law. 
I  Though,  in  a  certain  sense,  the  act  of  the 

insured  in  the  present  case  caused  liis  death  (be- 
cause he  provoked  the  difficulty  in  which  he  was 
killed),  yet  since  his  death  could  not  reasonably 
have  been  anticipated  as  a  result  of  liis  viola- 
tion of  the  law,  and  was  not  shown  to  be  the 
natural  and  proper  legal  consequence  thereof, 
the  insurer  failed  to  carry  the  burden  resting 
upon  it  of  sustaining  its  defense,  and  the  judge 
did  not  err  in  directing  a  verdict  for  the  plain- 
tiff. The  insurer  having  assumed  the  burden  of 
showing  that  the  death  of  the  insured  by  homi- 
cide was  the  result  of  his  own  violation  of  the 
law,  the  nsnal  rale  that  the  slayer's  ruilt  must 
be  established  t>eyond  a  reasonable  doubt  was 
not  applicable,  and  it  devolved  upon  the  insurer 
to  prove  that  the  slayer  was  guiltless. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1151;   Dec.  Dig.  (  447.*] 

7.   INBUBANCE  ({  443*)— AMOUNT  OF  RBCOVBBT 

—Death  Resulting  fbom  Violation   of 

Law. 

As  no  reason  appears  why  the  slayer  should 
have  killed  the  insured,  except  through  anger, 
and  as  the  law  will  not  justify  a  killing  in  re- 
sentment of  opprobrious  words,  nor  permit  the 
use  of  a  deadly  weapon  in  resistance  of  a  mere 
assault  with  the  hands,  the  defendant  failed  to 
justify  the  killing  of  the  insured.  The  circum- 
stances by  which  the  insurer  sought  to  carry 
the  burden  of  proving  that  the  killing  was  caus- 
ed by  the  reasonable  fears  of  the  slayer  cannot 
be  held  to  warrant  any  inference  that  the  slay- 
er was  actuated  by  such  fears. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  f  1149;  Dec  Dig.  i  443.*] 

Error  from  City  Court  of  Camilla;  R.  L. 
Shipp,  Jndge.  « 

Action  by  E}dna  B.  Einstein  against  the 
Empire  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

F.  A.  Hooper,  of  Atlanta,  and  Pope  & 
Bennet,  of  Albany,  for  plaintiff  in  error.  E. 
E.  Cox,  of  Camilla,  for  defendant  in  error. 

RUSSELL,  J.  There  are  two  questions 
raised  by  the  record:  (1)  Whether  the  court 
improperly  debarred  the  defendant  from  elic- 
iting from  a  witness  evidence  which  might 
have  caused  a  different  result;  and,  (2)  if  the 
court  did  not  err  in  that  resp'^ct,  whether 
the  verdict  which  the  court  directed  was  de- 
manded by  the  evidence  submitted. 

The  defendant  complains  that  the  court 
permitted  the  witness  to  determine  for  him- 
self whether  the  answers  to  certain  questions 
which  were  propounded  to  him  would  tend 
to  criminate  him.  As  to  this  we  think  the 
court  correctly  ruled.  In  a  note  to  the 
fourth  ground  of  the  amended  motion  for 
new  trial  the  trial  Judge  sets  forth  what 
took  place  as  to  this.  After  counsel  for  the 
defendant  had  asked  the  witness  one  or  more 
questions,  the  court  interposed,  and  said  to 
the  witness:  "Have  you  any  attorney  to 
represent  you  In  any  way  in  this  matter? 
I  don't  know  whether  the  witness  knows  his 
rights.  I  do  not  care  to  go  into  it  If  he 
does.*'    The  witness  then  answered:    "Yes, 
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sir;  Mr.  DavlB  represents  me.*'  The  court 
then  said  to  the  witness:  "Do  yon  under- 
stand that  you  do  not  have  to  answer  ques- 
tions If  you  do  not  want  to?  Do  you  under- 
stand that  view  of  the  case?*'  The  witness 
replied.  **Tes,  sir.  I  do  not  know."  The 
court  then  said  to  the  witness:  "I  shall  be 
glad  to  have  Mr.  Davis  present,  and  have 
him  signify  as  to  any  question  that  is  asked 
you  on  examination."  At  this  point  Mr. 
Hooper,  of  counsel  for  the  defendant,  said 
to  the  court:  ''I  think  the  witness  has  a 
right  to  use  privilege  whenever  he  pleases." 
And  thereupon  the  court  said  to  the  witness: 
"You  need  not  answer  any  question  you  do 
not  want  to.  In  the  absence  of  your  counsel 
you  can  exercise  your  own  judgment,  pro- 
vided you  think  your  answer  might  criminate 
70U."  Counsel  for  the  defendant  thereupon 
objected,  and  contended  that  the  court 
should,  in  each  instance,  pass  upon  the  ques- 
tion as  to  whether  the  answer  might  crim- 
inate the  witness.  The  court  then  said  to 
the  witness:  ''Tou  heard  the  statement  that 
Ur.  Hooper  made  with  reference  to  what 
fou  have  to  answer  and  what  you  do  not?" 
The  witness  replied:  "I  do  not  care  to  tell 
anything  about  It  I  do  not  care  to  testify 
at  all."  The  court  then  said:  "My  ruling 
was  made  under  the  statement  as  to  what 
you,  counsel  for  the  defendant,  say  is  the 
law."  After  the  section  of  the  Code,  which 
provides  that  "no  person  shall  be  compelled 
to  give  testimony  tending  in  any  manner  to 
criminate  himself  had  been  read,  the  court 
said  to  the  witness:  "You  will  have  to  be 
the  judge;  the  court  cannot  be  the  judge. 
You  will  have  to  be  the  judge  of  what  may, 
or  may  not.  tend  to  criminate  you."  There- 
upon Mr.  Bennet,  of  counsel  for  the  defend- 
ant, stated  that  if  the  witness  were  permit- 
ted to  answer  the  questions  which  counsel 
sought  to  ask,  he  expected  him  to  testify  that 
he  was  first  attacked  by  D.  D.  Einstein,  and 
that  before  the  witness  shot  at  all,  he  was 
shot  throu^rh  the  wrist  by  D.  D.  Einstein, 
and  that  the  witness  shot  under  circum- 
stances of  justification,  believing  his  life  was 
in  danger.  Thereupon  the  court  said  to  the 
witness:  "You  have  heard  him  state  what 
he  expected  to  prove  by  you.  Now  you  can 
either  tell  that  to  the  jury  or  not,  just  as 
you  see  fit  You  will  either  have  to  tell  It, 
or  refuse  to  tell  it  on  the  ground  that  you 
fear  it  would  incriminate  you."  Upon  this 
ruling  the  witness  replied:  "I  do  not  care 
to  testify  at  all."  And  though  the  court 
stated  that  he  must  place  his  refusal  to  tes- 
tify on  the  ground  just  stated  by  the  court, 
the  witness  declined  to  testify  further. 

[1]  We  do  not  think  the  assignment  of  er- 
ror, when  qualified  by  the  note  of  the  pre- 
siding judge,  presents  a  meritorious  excep- 
tion; for,  when  the  counsel,  Mr.  Hooper,  as 
is  expressly  stated  by  the  Judge,  invoked  or 
induced  the  ruling  which  the  judge  first 
made,  by  his  statement  to  the  effect  that  the 


witness  had  the  right  to  use  the  privilege 
whenever  he  pleased  (although  Mr.  Bennet, 
his  associate,  seemed  to  have  taken  a  differ- 
ent view),  an  ample  opportunity  was  offered 
the  witness  to  answer  the  questions,  if  he  so 
desired,  and  there  is  nothing  to  show  that 
he  did  not  understand  the  purport  of  the 
questions  from  the  statement  of  Mr.  Bennet 
as  to  what  he  expected  to  prove  if  the  ques- 
tions were  answered.  If  the  judge's  ruling 
had  been  based  entirely  upon  Mr.  Hooper's 
statement  of  his  undertsanding  of  the  law, 
the  defendant  could  not  complain,  for  noth- 
ing is  better  settled  than  that  one*  cannot 
complain  of  a  ruling  which  he  himself  in- 
vokes. He  will  not  be  heard  to  complain, 
even  if  the  ruling  be  erroneous. 

[2]  But  aside  from  this,  the  ruling  of  the 
court  was  not  erroneous,  for  when  a  witness 
claims  his  privilege  upon  the  ground  that  he 
may  criminate  himself  by  answering  ques- 
tions propounded  to  him,  he  at  last,  and  not 
the  court,  must  determine  whether  the  in- 
formation given  by  his  response  to  the  ques- 
tion will  have  the  effect  of  jeopardizing  his 
liberty,  by  tending  to  show  his  guUt  of 
crime.  There  is  nothing  to  the  contrary  of 
this  In  the  ruling  of  the  Suinreme  Court  in 
Pledger  v.  State,  77  Ga.  242,  3  S.  E.  320.  In 
that  case  nothing  more  is  ruled  on  this  point 
than  that  the  witness  could  not  stand  in 
silence,  not  claiming  his  privilege  and  per- 
mitting the  court  to  pass  upon  It,  and  re- 
fuse to  testify  at  all,  without  being  in  con- 
tempt of  court  The  court  said  that  he 
might  have  dedined  to  answer  any  question 
having  such  a  tendency,  and  he  would  have 
been  protected  had  he  insisted  upon  such  a 
right  "He  did  not  wait  for  an  opportunity 
to  make  the  question — ^he  made  no  such 
question — ^but,  apprehending  in  advance  that 
he  might  be  placed  in  a  perilous  position,  he 
refused  stubbornly,  before  the  exigency  had 
arisen,  to  testify  at  all."  In  the  present  case, 
according  to  the  explanatory  note  of  the 
judge,  the  witness  was  fully  apprised,  by 
the  statement  of  Mr.  Bennet  as  to  the  scope 
of  the  examination  to  which  he  was  to  be  sub- 
jected, and  the  character  of  the  answers  ex- 
pected; and,  under  the  judge's  ruling  that 
if  the  answers  would  criminate  him,  he 
might  decline  to  answer  them,  he  did  decline. 
It  is  true  the  court  left  it  to  the  witness  to 
judge  whether  the  answers,  if  he  answered 
truthfully,  would  tend  to  criminate  him; 
and  in  this  the  court  was  right.  Sometimes 
only  a  slight  circumstance  is  needed  to  fix 
guilt  upon  one  who  could  not  be  convicted 
but  for  proof  of  that  circumstance.  And 
again,  who  but  the  accused  can  so  well  know 
the  importance  of  concealing  particular  facts 
and  circumstances  which  may^be  the  means 
of  his  undoing? 

In  the  trial  of  Aaron  Burr,  Fed  Gas.  No. 
14,692e,  the  Chief  Justice  ruled  as  follows: 
"When  a  question  is  propounded,  it  belongs 
to  the  court  to  consider  and  to  decide  wheth- 
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er  any  direct  answer  to  It  can  implicate  the 
witness.  If  this  be  decided  In  the  negative, 
then  he  may  answer  It  without  violating  the 
privilege  which  is  secured  to  him  by  law.  If 
a  direct  answer  to  It  may  criminate  himself, 
then  he  must  be  the  sole  Judge  of  what  his  an- 
swer would  be.  The  court  cannot  participate 
with  him  In  this  judgment,  because  they  can- 
not decide  on  the  effect  of  his  answer  without 
knowing  what  it  would  be,  and  a  disclosure 
of  that  fact  to  the  judges  would  strip  him  of 
the  privileges  which  the  law  allows,  and 
which  he  claims.  It  follows  necessarily,  then, 
from  this  state  of  things  that,  If  the  question 
be  of  such  a  description  that  the  answer  to 
it  may  or  may  not  criminate  the  witness,  ac- 
cording to  the  purport  of  that  answer,  it  must 
rest  with  himself,  who  alone  can  tell  what  It 
would  be,  to  answer  the  question  or  not.  If 
in  such  a  case  he  says,  upon  his  oath,  that 
his  answer  would  criminate  himself,  the 
court  can  demand  no  other  testimony  of 
the  fact**  And  In  answering  the  construc- 
tion placed  by  the  counsel  for  the  United 
States  upon  tills  rule,  and  which  the  Chief 
Justice  declared  to  be  too  narrow,  the  court 
says  that  "to  compel  a  witness  to  answer  a 
question  when  the  answer,  connected  with 
other  testimony,  would  be  sufficient  to  con- 
vict him  of  crime  would  be  rendering  the 
rule  almost  perfectly  worthless.  Many  links 
frequently  compose  that  chain  of  testimony 
which  is  necessary  to  convict  any  Individual 
of  a  crime.  It  appears  to  the  court  to  be 
the  true  sense  of  the  rule  that  no  witness  Is 
compellable  to  furnish  any  one  of  them 
against  himself.  It  Is  certainly  not  only  a 
possible,  but  a  probable,  case  that  a  vrltness, 
by  disclosing  a  single  fact,  may  complete 
the  testimony  against  himself,  and  to  every 
effectual  purpose  accuse  himself  as  entirely 
as  he  would  by  stating  every  circumstance 
which  would  be  required  for  his  conviction. 
That  fact  of  Itself  might  be  unavailing,  but 
all  other  facts  without  It  might  be  insuffi- 
cient While  that  remains  concealed  within 
his  own  bosom  he  is  safe,  but  draw  It  from 
thence,  and  he  Is  exposed  to  prosecution. 
The  role  that  declares  that  no  man  Is  com- 
pelled to  accuse  himself  would  most  obvious- 
ly be  infringed  by  comiielling  a  witness  to 
disclose  a  fact  of  this  description.  What 
testimony  may  be  possessed,  or  is  attainable, 
against  any  individual  the  court  can  never 
know.  It  would  seem,  then,  that  the  court 
ought  never  to  compel  a  witness  to  give  an 
answer  which  discloses  a  fact  which  might 
form  a  necessary  and  essential  part  of  a 
crime,  which  is  punishable  by  the  laws." 
1  Burr's  Trial,  244,  245.  See  Brown  v.  Walk- 
er, 161  U.  S.  613,  16  Sup.  Ct  644,  40  li.  Ed. 
827. 

[S]  But  we  can  go  further  than  tbls  in  the 
present  case^  because  the  court  would  have 
been  Justified  in  holding,  after  the  witness 
stated  that  he  did  not  desire  to  testify,  and 
the  reason  therefor   was  apparent   to   the 


court,  that  he  was  not  a  competent  witness, 
In  the  sense  that  he  was  not  such  a  v^itness 
as  should  be  compelled  to  testify  at  all.  Evi- 
dence had  already  been  introduced  before 
the  court  showing  that  Campbell  (the  present 
witness)  had  killed  Einstein,  and  no  evidence 
of  such  a  character  was  Introduced  as  would 
have  given  him  immunity  dn  case  his  testi- 
mony would  have  had  a  tendency  to  crim- 
inate himself.  There  is  nothing  In  the  record 
to  show  whether,  at  the  time  of  this  trial, 
Campbell  had  been  tried  for  the  homicide, 
or  that  he  would  not  be  tried.  There  was  no 
evidence  that  he  had  been  tried  and  acquit- 
ted. And,  of  course,  if  he  should  be  indicted 
for  murder,  no  length  of  time  would  bar  the 
prosecution.  As  a  general  rule  it  is  the  prov- 
ince of  the  court  to  determine  the  compe- 
tency of  both  the  evidence  and  the  vTltness. 
3  Bncyc.  Evidence,  168.  In  Peterson  v.  State, 
47  Ga.  624,  it  was  held  that  the  court  could 
judge  of  the  competency  of  a  child ;  and  so 
we  think  it  can  be  held  that  the  judge  can, 
without  godng  through  a  formal  examination 
of  the  witness,  adjudge  that  one  who  has 
committed  an  act  which,  according  to  the 
evidence,  may  be  adjudged  a  crime,  and  can, 
if  such  a  one  desires  to  avaU  himself  of  his 
privilege,  summarily  adjudge  him  to  be  an 
incompetent  witness  as  to  the  transaction  in 
which  his  guUt  or  innocence  may  be  involved. 
Of  course  this  right  of  the  Judge  to  pass 
upon  tile  competency  of  witnesses  is  one 
which  he  must  exercise  of  his  own  discretion, 
without  the  intervention  of  any  one.  In 
Simpson  T.  State,  31  Ind.  90,  it  was  held 
to  be  error  for  the  court  to  refer  the  com- 
petency of  witnesses  to  referees,  who  retired 
with  the  witnesses  and  made  a  private  exam- 
ination. Whenever  questions  of  law  alone 
are  involved  in  the  determination  of  com- 
petency the  court  must  decide  them.  State 
V.  Wdlliams,  67  N.  C.  12;  Commonwealth  v. 
Gray,  129  Mas&  474,  37  Am.  Rep.  378. 

We  think  that  under  the  rule  which  per- 
mits the  witness  to  judge  for  himself  wheth- 
er the  information  sought  to  be  elicited  from 
him  will  tend  to  criminate  him,  the  Judge 
did  not  err  in  his  ruling,  and  that,  even  if 
he  did  not  permit  the  questions  to  be  asked, 
he  would  not  have  erred ;  for  it  is  apparent 
from  the  testimony  of  other  witnesses  that 
no  questions  could  be  asked  of  this  witness 
material  to  the  investigation  then  pending 
(to  wit,  as  to  the  details  of  the  insured's 
death)  which  would  not  tend  to  criminate  the 
witness;  and,  therefore,  if  he  claimed  his 
privilege,  he  could  well  be  held  altogether 
incompetent  to  testify. 

[4]  We  agree  with  the  contention  of  counsel 
for  the  plaintiff  in  error  that  the  stipulation 
of  the  policy  with  which  tiie  present  litiga- 
tion is  concerned  does  not  provide  for  a  for- 
feiture; and  for  that  reason,  the  rule  tliat 
the  courts  will  seek  for  an  excuse  to  avoid 
a  forfeiture,  upon  the  ground  that  forfeitures 
are  odious,  does  not  apply.  But  it  is  one  of 
the  conditions  of  the  policy ;  and,  under  the 
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general  rule  that  policies  of  insurance  are  to 
be  construed  most  liberally  in  favor  of  the 
insured,  because  the  ccntract  was  proposed 
by  the  insurer,  this  exception  will  be  taken 
most  strongly  against  the  insurer.  By  this 
we  mean  that  in  such  a  case  as  that  before 
us,  where  the  insurer  attempts  to  defend  up- 
on proof  of  a  violation  of  the  contract  by  the 
insured,  it  will  be  required  that  the  insur- 
er carry  the  burden  which  it  has  assumed, 
and  prove  its  defense  by  plain  and  unequiv- 
ocal evidence.  We  do  not  tiiink  the  insurer 
has  succeeded  in  doing  this  in  the  present 
case.  The  burden  which  it  assumed  was  that 
of  proving  that  the  death  of  the  insured  was 
the  result  of  his  violation  of  the  law,  and  we 
are  therefore  to  ascertain  whether  the  pre- 
ponderance of  the  evidence  so  establishes 
tiiat  fact  as  that  the  jury  would  have  been 
authorized  to  find  a  verdict  different  from 
t^at  directed  by  the  court 

[6]  The  provision  in  a  policy  of  insurance 
that,  "if  the  insured  shall,  within  one  year 
from  the  date  hereof,  die  as  a  result  of  a 
violation  of  the  law,'*  the  amount  payable 
under  the  policy  shall  be  confined  to  the 
premiums  which  have  heen  paid,  with  inter- 
est thereon,  will  not  defeat  or  prevent  the 
recovery  of  the  full  amount  of  the  policy, 
unless  it  appears  that  the  violation  of  the 
law  on  the  part  of  the  Insured  was  the  di- 
rect, natural,  and  legal  proximate  cause  of 
his  death. 

[6]  The  plaintiff  in  error  contends  that  the 
Jury  would  have  been  authorized  to  find  from 
the  evidence  that  Campbell  was  only  guilty 
at  most  of  voluntary  manslaughter,  and  a  Ju* 
ry  might  have  found  that  he  was  justifiable. 
It  is  not  so  important,  In  our  opinion,  what 
the  jury  might  have  found  Campbell  to  be 
guilty  of  as  whether  the  jury  could  have  found 
that  the  death  of  Mnstein  was  the  direct,  nec- 
essary, reasonable,  and  legally  proximate  re- 
sult of  his  ovm  unlawful  act  The  real  ques- 
tion Is  whether  Einstein's  violation  of  the 
law  was  the  proximate  cause  of  his  death. 
All  other  issues,  such  as  what  offense,  if  any, 
Campbell,  who  killed  Mm,  might  be  guilty  of, 
or  whether  in  fact  he  was  justifiable,  are 
subordinate  to  this.  If  it  Is  immaterial  that 
Einstein  provoked  the  difficulty  by  using  op- 
proibrious  words  and  striking  Campbell,  be- 
cause this  cannot  be  held  to  be  tlie  causa 
causans  of  Einstein's  death,  then  the  judge's 
ruling  as  to  Campbell's  testimony  Is  unim- 
portant; for  even  if  Campbell  had  testified 
to  such  a  state  of  facts  as  must  have  con- 
vinced a  jury  that  he  was  justifiable  in  kill- 
ing Einstein,  still  the  Insurer  would  not  be 
relieved  If ,  as  a  matter  of  fact,  Einstein 
did  not  have  In  mind,  and  could  not  reason- 
ably have  expected,  death  as  a  result,  and  if 
no  other  reasonable  man  would  have  antici- 
pated that  death  would  probably  result  from 
his  original  unlawful  act 

[7]  We  do  not  think  there  was  any  evi- 
dence sifi>mitted  which,  in  any  view  of  the 
case^  would  have  authorized  the  jury  to  con- 1 


elude  that  Campbell  was  justified  in  killing 
Einstein.  Under  our  law  opprobrious  words, 
however  offensive,  cannot  be  resented  by  the 
use  of  deadly  weapons,  nor  would  the  use  of 
deadly  weapons  be  justified  In  resistance  of  a 
mere  assault  with  one's  hands.  The  burd^i 
was  upon  the  defendant  insurer  to  establish 
its  defense  by  the  preponderance  of  evidence, 
and  we  do  not  think  that  the  jury  could 
have  found  any  evidence  which  would  have 
authorized  this  conclusion.  It  is  not  neces- 
sary for  us,  however,  to  decide  what  the  Jury 
might  have  found  upon  this  point,  for  we 
base  our  decision  upon  the  proposition  that 
the  evidence  wholly  failed  to  show  that  Ein- 
stein's original  unlawful  act  was  the  prime 
cause  of  his  death.  If  his  unlawful  act  was 
not  the  cause  of  his  death,  his  death  could 
not  be  "the  result  of  a  violation  of  the  law," 
within  the  terms  of  the  policy ;  and,  viewing 
all  the  evidence  most  favorably  to  the  in- 
surer, because  the  verdict  was  directed,  and 
conceding  every  inference  which  the  insur- 
er can  raise  from  the  testimony  submitted, 
the  defense  here  set  up  Is  precluded  be- 
cause the  cause  implied  from  the  word  "re- 
sult" must  be  the  cause  permitted  by  law. 
We  are  precluded  from  anticipating  a  result 
which  the  law  forbids,  and  EUnstein  could 
not  reasonably  have  anticipated  that  death 
would  be  the  result  of  his  unlawful  act  in 
using  opprobrious  words  and  striking  Camp- 
bell; and  no  one  else — citizen  or  juror — would 
have  the  right  to  reasonably  expect  such  a  re- 
sult for  the  law  expressly  forbids  that  death 
shall  be  a  result  ensuing  upon  this  violation 
of  the  law.  We  think,  however,  that  as  no 
witness,  at  any  stage  of  the  difficulty,  saw 
any  pistol  in  Einstein's  hand,  and  as  none 
was  found  either  in  his  possession  or  near 
him  after  he  had  fallen  helpless  to  the  floor, 
it  would  have  been  impossible  for  the  Jury 
to  reasonably  find  that  the  wound  in  Camp- 
bell's arm  was  caused  by  or  due  to  anything 
else  than  himself.  Testimony  is  undisputed 
that  he  had  his  left  arm  around  Einstein's 
neck;  that  one  of  the  shots  fired  hy  him 
while  in  this  position  grazed  Einstein's  neck ; 
and  the  Jury  could  not  have  reached  any 
other  conclusion  than  that  this  same  bullet, 
after  passing  Einstein's  neck,  entered  Camp- 
bell's left  wrist  which  was  around  it  Un- 
der the  facts  in  the  record,  and  the  law  of 
Georgia  in  regard  to  the  use  of  opprobrious 
words,  there  is  no  view  of  the  case  In  which 
Campbell's  shooting  of  Einstein  could '  be 
held  Justifiable.  If  not,  it  cannot  be  said 
that  Einstein's  original  unlawful  provocation 
was  the  prime  cause  of  his  death.  Further- 
more, under  our  law,  no  one  Is  permitted  to 
repel  by  the  use  of  a  pistol  or  other  deadly 
weapon  an  assault  made  with  the  hand 
alone;  so  Campbell's  shooting  of  Einstein 
cannot  be  Justified  upon  the  ground  that 
Einstein  struck  the  first  blow,  when  the  evl*- 
dence  is  plain  that  this  blow  was  inflicted 
with  nothing  but  Einstein's  hand. 
We  have  said  this  much  In  regard  to  the 
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matter  of  Juatificatloii  of  an  offense  of  which  r  quences  are  not  to  be  presumed  to  follow  the 


Campbell  might  probably  be  guilty  because 
this  view  of  the  case  was  argued  at  con- 
siderable length  by  counsel  for  both  parties ; 
but  the  true  test,  to  which,  we  have  already 
adverted,  Is  laid  down  In  Supreme  Lodge 
Knights  of  Pythias  v.  Crenshaw,  129  Ga. 
105,  58  S.  W.  628.  13  L,  R.  A.  (N.  S.)  258, 
121  Am.  St  Rep.  216,  12  Ann.  Cas.  307. 
That  Is :  Was  the  unlawful  act  of  the  Insured 
the  direct,  reasonable  cause  of  his  death? 
Was  death  the  result  that  any  reasonable 
man  would  have  expected  to  follow,  as  a 
consequence,  of  the  acts  done  by  Einstein? 
We  think  not,  and  therefore  we  think  the 
judge  did  not  err  In  directing  a  verdict 
In  the  Crenshaw  Case,  supra,  as  Is  pointed 
out  by  Justice  Cobb,  the  husband  who  dis- 
covered Crenshaw  In  adultery  with  his  wife 
was  not  guilty  of  any  offense  In  slaying 
him — ^under  our  law  he  had  an  undoubted 
right  to  slay  him — and  yet  the  Supreme 
Court  held  that  Crenshaw's  death,  though 
the  result  of  his  own  unlawful  act,  would 
not  defeat  the  collection  of  the  policy,  be- 
cause It  was  not  a  result  anticipated  by  him, 
nor  such  a  result  as  would  necessarily  and 
naturally  follow;  for  while  an  injured  hus- 
band, under  our  law,  is  excused  if  he  slay 
the  adulterer  in  the  act,  still  there  are  many 
cases  In  which  the  adulterer,  though  detect- 
ed, is  not  slain.  Upon  the  same  reasoning  as 
that  given  in  the  Crenshaw  Case,  the  case  at 
bar  affords  a  far  stronger  example  of  a  case 
in  which  death  could  not  reasonably  have 
been  anticipated;  for,  while  the  law  ex- 
cuses the  husband  for  slaying  the  adulterer, 
the  same  law  positively  forbids  the  killing  of 
one  for  the  use  of  opprobrious  words,  no 
matter  how  offensive,  or  in  resentment  of  a 
blow,  when  only  the  weapons  which  nature 
has  provided  are  used. 

We  think  the  exact  point  decided  In  this 
case  is  decided  by  the  Supreme  Court  of  Ar- 
kansas In  Supreme  Lodge  of  Knights  of  Pyth- 
ias V.  Bradley.  73  Ark.  274,  83  S.  W.  1055, 
67  L.  R.  A.  770,  108  Am.  St  Rep.  38,  3  Ann. 
Cas.  872,  a  case  In  which  the  policy  con- 
tained a  provision  In  the  identical  words  of 
the  contract  now  before  us,  and  the  reason- 
ing of  the  court  Is,  to  us,  convincing,  and 
the  conclusion  unanswerable.  Hill,  C.  J.,  in 
delivering  the  opinion  of  that  court,  says: 
**It  is  Insisted  that,  if  there  is  a  causative 
connection  between  the  assault  and  the 
death,  then  the  death  is  the  proximate  re- 
sult of  the  assault  Such  reasoning  contains 
the  fallacy  that  an  assault  will  be  repelled 
with  more  than  lawful  force.  Such  is  often, 
perhaps  usually,  the  rule  where  blood  Is 
hot,  and  the  strength  sufficient,  or  the  weap- 
on handy  enough.  But  such  is  not  the  result 
to  be  expected  under  the  law.  An  assault 
calls  for  a  repulsion  of  it  by  just  such  force 
as  ia  necessary  to  overcome  it,  and  more 
than  that  Is  unlawful,  and  unlawful  conse- 


act  When  Bradley  attacked  Morescheimer 
with  a  piece  of  iron,  then  Morescheimer  was 
justified  In  overcoming  that  attack,  and,  if 
necessary  to  overcome  It,  in  taking  Bradley's 
life,  and  a  death  resulting  while  so  lawfully 
resisting  the  attack  would  be  the  natural  re- 
sult expected  to  flow  from  such  attack,  and 
there  would  be  a  causative  connection  be- 
tween the  assault  and  the  death;  In  other 
words,  the  attack  would  then  be  the  cause  of 
the  death.  «  •  •  Therefore  the  first  vio- 
lation of  the  law  by  Bradley  was  not  the 
proximate  cause  of  his  death,  but  the  subse- 
quent unlawful  act  of  Morescheimer  in  shoot- 
ing his  retreating  assailant  was  the  proxi- 
mate cause."  We  agree  that  there  is  a 
clear  distinction  between  a  provision  which 
avoids  a  policy  of  Insurance  if  the  insured 
is  killed  in  a  violation  of  the  law,  and  one 
in  which  there  is  a  stipulation  that  the  full 
amount  of  the  policy  will  not  be  paid  if 
the  insured  Is  killed  as  a  result  of  a  viola- 
tion, and  that  In  the  latter  case  the  policy 
is  not  collectible  if  an  unlawful  act  of  thn 
insured  in  the  legal  sense  caused  his  death. 
But  while  the  Supreme  Court  of  this  state 
has  not  had  occasion  to  deal  with  a  policy 
of  insurance  containing  the  precise  verbiage 
employed  in  the  policy  now  before  us,  and 
in  the  cases  which  were  decided  the  for- 
feiture was  conditioned  upon  the  fact  that 
the  insured  should  be  killed  "in  the  viola- 
tion of  the  law,''  and  not,  as  here,  "as  a 
result  of  a  violation  of  a  law,"  still,  in 
several  rulings  in  this  state,  as  well  as  in 
other  jurisdictions,  it  is  pointed  out  that  the 
insurer  can  escape  liability  only  where  it  is 
made  to  appear  that  the  act  of  the  insured 
was  the  direct,  proximate  cause  of  his  death, 
and  also  that  death  was  the  result  which 
might  reasonably  have  been  expected  ftom 
the  unlawful  act  of  the  insured. 
Judgment  affirmed. 

(12  Qa.  App.  429) 
GEORGIA  IRON  &  COAL  CO.  v.  ROGERS, 
BROWN  &  CO.  (No.  4,519. ) 

(CJourt  of  Appeals  of  Georgia.    Feb.  18,  1913. 
Rehearing  Denied  Feb.  25,  1913.) 

(Byllahiu  hy  the  OovriJ 

1.  Brobxbs   (§   64*) —Compensation  — Per- 
formance OF  Contract. 

The  right  of  a  broker  to  his  commission 
does  not  depend  upon  the  carrying  out  of  the 
contract  of  sale  by  the  purchaser,  but  be  is  en- 
titled to  it  when  the  purchaser  nas  been  pro- 
cured by  him,  and  the  seller  has  accepted  the 
purchaser  and  entered  into  a  binding  and  en- 
forceable contract  of  sale.  Odell  v.  Dozier,  104 
Ga.  203,  30  S.  E.  813,  cited  in  11  AnxL  Cas. 
786,  note. 

[Ed.    Note. — For   other   cases,    see   Brokers, 
Cent.  Dig.  §S  (J7,  97;  Dec  Dig.  |  64.*] 

2.  Brokers    (§   69*)  —  Compensation  —  Per- 
formance OF  Contract. 

A.,  acting  as  broker  for  B.,  made  a  con- 
tract with  C.  for  the  sale  of  3,000  tons  of  pig 
iron.     B.   accepted   the  contract  as   made   for 
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him  by  A.  C.  refused  to  comply  with  it,  and 
thereupon  B.  brought  suit  for  breach  of  the  con- 
tract, and  obtained  a  judgment  against  G.  for 
the  full  amount  that  he  was  entitled  to  receive 
under  the  contract  as  made  for  him  by  A. 
Held,  A.  was  entitled  to  receive  from  B.  the 
full  amount  of  his  commissions  under  the  con- 
trax^t,  without  any  deduction  for  expenses  to 
which  B.  was  put  in  his  suit  to  enforce  the  con- 
tract, and  which  resulted  in  a  judgment  in  his 
favor. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  65;  Dec.  Dig.  S  69.*] 

8.  BB0KEB8  (I  64*)— Compensation  — De- 
fenses. 
A  plea  setting  up,  in  effect,  that  A.,  the 
broker,  was  not  entitled  to  his  commissions  be- 
cause, when  he  made  the  contract  for  C.  with 
B.  he  knew  that  C.  did  not  intend  to  perform 
the  contrajct,  intended  to  breach  the  same  if  it 
was  to  his  interest  to  do  so,  and  waa  litigious, 
was  immaterial,  and  constituted  no  defense  on 
the  ground  of  fraud  by  A.  in  procuring  accept- 
ance of  the  contract,  since,  whatever  was  the 
character  of  C.  and  whatever  had  been  his 
purpose  in  making  the  contract  with  B.,  B. 
had  enforced  it  against  C.  and  recovered  a 
judgment  in  his  favor  for  the  full  amount  to 
whic^  he  was  entitled  thereunder.  , 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §§  67,  97;   Dec.  Dig.  |  64.*] 

4.  Sufficiency  of  EJvidence— Admissibiutt 
OF  Evidence. 

The  undisputed  evidence  demanded  the  ver- 
dict as  directed  by  the  court  in  favor  of  the 
plaintiff,  and,  if  any  error  was  committed  in 
the  admission  of  testimony,  it  was  immaterial. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Rodgers,  Brown  &  Co.  against 
the  Georgia  Iron  &  Coal  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Anderson,  Felder,  Roimtree  ft  Wilson,  of 
Atlanta,  for  plaintiff  in  error.  Mayson  ft 
Johnson,  of  Atlanta,  for  defendant  in  error. 

HIUj^  C.  J.    Judgment  affirmed. 

(12  Oa.  App.  M2) 

BARRON  T.    STATE.     (No.  4.285.) 
(Court  of  Appeals  of  Georgia.     Feb.  18^  1918.) 

(8yUdhu%  hy  the  Cawri.) 

1.  FoROEBT  <§r  12,  14,  27,  30,  32*)— Indict- 
ment   AND    INFOEMATION    (§    ©5*)  —  SUFin- 

cxenct—Allbginq   Matters  of  Bvidengb 
—••Utter." 

The  indictment  was  not  defective  for  any 
of  the  reasons  pointed  out  in  the  demurrer. 

(a)  The  charge  that  the  filling  in  of  the 
blanks  and  the  signing  of  the  name  of  "W.  R. 
Amason,  W.  H.  B.,"  was  fraudulently  done 
cured  the  defect  due  to  tbe  omission  of  the 
woid  ''fraudulently**  before  the  word  "forge," 
in  the  beginning  of  the  charge  in  the  indict- 
ment 

(b)  The  accusation  fully  sets  out  the  con- 
tents and  location  of  the  interlineations  in  the 
alleged  forged  instrument  as  completed. 

(c)  The  alleged  forged  instrument  was  in  ef- 
fect an  order  for  money,  and  the  amount  there- 
of was  stated;  but  in  an  indictment  under 
section  245  of  the  Penal  Code  of  1910,  it  is 
unnecessarjr  to  allege  that  articles  described  in 
the  forged  instrument  are  of 'value. 

(d)  It  was  unnecessary  for  the  indictment  to 
allege   what  was  the  connection,  if   any,   be- 


tween the  person  whose  name  was  alleged  to 
have  been  forged  and  the  person  defrauded. 
These  extrinsic  facts,  though  requisite  to  ren- 
der the  writing  efficient  as  the  means  of  con- 
summating a  fraud,  could  be  shown  by  the  evi- 
dence. McLean  v.  State,  8  Ga.  App.  600,  60 
S.  E.  332. 

(e)  In  an  Indictment  for  forgery  it  is  not 
necessary  to  allege  or  prove  that  actual  loss 
resulted  from  the  forgery. 

(f)  The  indictment  alleging  that  the  name  oi 
A  person,  other  than  either  of  the  defendants, 
was  signed  to  the  instrument  alleged  to  have 
been  forged,  it  wajB  not  subject  to  demurrer, 
upon  the  ground  that  it  failed  to  charge  that 
the  defendants  had  silked  the  name  of  an- 
other; for,  although  it  appears  from  the 
indictment  that  the  alleged  forged  paper  was 
signed  by  an  agent,  the  indictment  does  not 
disclose  that  the  agent  referred  to  was  one  of 
the  defendants. 

(g)  An  indictment  founded  upon  section  236 
of  the  Penal  Code  of  1910  must  allege  that  the 
forged  paper  was  uttered  and  published  as 
true,  but  in  an  indictment  founded  upon  sec- 
tion 245  this  allegation  is  not  required;  for, 
under  the  latter  section,  the  crime  of  uttering 
consists  in  publishing  or  tendering  a  paper 
knowing  the  writing  to  be  forged. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  |§  28-47,  62.  64,  82-84 ;  Dec.  Dig. 
§§  12,  14.  27,  30,  32;*  Indictment  and  Infor- 
mation, Cent  Dig.  §  187;    Dec.  Dig.  {  65.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7251-7252.] 

2.  Cbihinal  Law  (§  822^)— Fobokbt  (i  48*> 
— Instbuctions. 

An  assignment  of  error,  to  the  effect  that 
a  certain  charge,  in  itself  correct,  is  erroneous 
because  of  the  court's  failure  to  charge  some 
additional  proposition  of  law,  is  without  merit 
However,  the  charge  of  the  court  in  the  present 
case  is  not  subject  to  the  objection  made;  for 
an  instruction  to  the  effect  that  the  jury  must 
be  satisfied  that  the  instrument  in  questioD 
was  fraudulently  forged  is  equivalent  to  an 
instruction  that  the:^  must  be  satisfied  that  the 
writing  was  made  with  the  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1990,  1991,  1994,  1995, 
3158;  Dec  Dig.  |  822;*  Forgery,  CJent  Dig. 
"    124-148;    Dec  Dig.  {  48.*] 


3.  FoRGEBT  ({  48*)— Criminal  Pbosecxttion 
—Instbuctions. 

The  court  did  not  err  in  giving  in  charge 
to  the  jury  the  provisions  of  section  245  of  the 
Penal  Code  of  1910.  The  accusation  is  found- 
ed upon  that  section,  and  the  instructions  of 
the  court,  for  that  reason,  were  specially  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Ont  Dig.  {«  124-128;    Dec  Dig.  |  48.*] 

4.  Reasonabls  Doubt— Suffioibnct  of  In- 
stbuctions. 

In  the  absence  of  a  request  for  further 
instructions,  the  charge  of  the  court  upon  the 
subject  of  reasonable  doubt  was  suflSiciently  ex- 
plicit, and  not  for  any  reason  erroneous. 

5.  Cbiminal  Law  d  824*)— Trial— Insxbuo- 

TION&— NeCESSITT    fob    REQUEST. 

The  guilt  of  the  accused  not  being  wholly 
dependent  upon  circumstantial  evidence,  it  waa 
not  error,  in  the  absence  of  a  timely  written 
request,  to  omit  to  give  in  charge  to  the  jury 
section  1010  of  the  Penal  0)de  of  1910. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1996-2004;  Dec  Dig.  | 
824.*] 

a  CanaNAL  Law  (|  1136*)— Wbit  of  Bbbob 
—RiOHT  TO  Allege  E2rbob. 

While  it  is  true  that  it  is  not  within  the 
power  of  a  trial  judge  to  direct  a  verdict  in  a 
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criminal  case,  there  was  nothing  in  the  lan- 
guage used  by  the  judge  which  intimated  any 
opinion  as  to  the  guilt  of  the  plaintiff  in  error ; 
and,  as  be  fails  to  show  injury,  it  does  not  lie 
in  his  month  to  complain  of  the  act  of  the 
court  as  to  another  defendant  Monteomery 
▼.  State,  10  Ga.  App.  801,  74  S.  B.  285. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3006,  8006;  Dec  Dig.  § 
1136.*] 

7.  FoBGEBT  (il  6,  8^)— Elements  of  Offense. 
To  constitute  forgery,  the  writing  made 
must  purport  to  be  the  writing  of  another  par- 
ty than  the  person  making  it  The  mere  false 
statement  or  implication  of  a  fact  not  having 
reference  to  the  person  by  whom  the  instru- 
ment is  executed  will  not  constitute  the  crime. 
Where  one  executes  an  instrument,  purporting 
on  its  face  to  be  executed  by  him  as  the  agent 
of  the  principal,  he  is  not  guilty  of  forgery,  al- 
though he  has  in  fact  no  authority  from  such 
principal  to  execute  the  same.  This  is  not  the 
falae  making  of  the  instrument  bnt  merely  a 
false  and  fraudulent  assumption  of  authority* 
The  essence  of  forgery  is  the  making  of  a  false 
writing,  with  the  intent  that  it  shall  be  re- 
ceiyed  as  the  act  of  another  than  the  party 
signing  it;  and  where  it  appears  that  it  could 
not  have  been  intended  that  the  false  writing 
should  be  received  as  other  than  what  it  pur- 
ports to  be  the  maker  may  be  guilty  of  cheat- 
ing and  swindling,  bnt  cannot  be  guilty  of  for- 
gery. 

[Ed.  Note.— For  other  cases,  see  Forgery* 
Cent  Dig.  §§  7,  26;    Dec  Dig.  {{  6,  8.^ 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2900-2910;   voL  8,  p.  7665.] 

(AddiUofMl  8yUal>U9  5y  Editorial  Staff.) 

&  FoBOB&T  ({  6*)— Definition. 

Forgery,  at  common  law,  is  the  false  mak- 
ing or  material  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine,  might 
be  of  legal  efficacy  or  the  foundation  of  a  legal 
liability,  and  not  the  doing  of  something  in  the 
name  of  another  which  does  not  profess  to  be 
the  other  person's  act 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  §  7 ;   Dec.  Dig.  §  t>.*] 

Error  from  Superior  Court,  Johnson  Coun^ 
ty;   K.  J.  Hawkins,  Judge. 

W.  H.  Barron  was  convicted  of  forgery, 
and  brings  error.    Reversed. 

J.  L.  Kent  B.  B.  Blount,  B.  H.  Moye,  Wm. 
Faircloth,  C.  S.  Claxton,  and  E.  L.  Stephens, 
all  of  Wrlghtsvllle,  for  plaintiff  in  error.  Al- 
fred Herrington,  Sol.  Gen.,  of  Swalnsboro, 
and  Hlnes  &  Jordan,  of  Atlanta,  for  the 
State. 

RUSSELL,  J.  The  various  grounds  of 
the  demurrer,  and  all  of  the  grounds  of  the 
motion  for  new  trial  save  one,  are  sufficient- 
ly dealt  with  In  the  first  six  headnotes,  and 
need  no  further  discussion. 

[7]  But  we  feel  conslralned  to  reverse  the 
judgment  refusing  a  new  trial,  upon  the 
ground  that  the  court  committed  error  in  two 
resi>ect8:  (1)  In  Instructing  the  Jury  as  fol- 
lows: "If  you  believe  the  defendant,  Barron, 
in  this  case  had  authority  to  sign-  the  name 
of  W.  R.  Amason,  per  W.  H.  B.,  to  a  draft  or 
order,  in  payment  for  seed  that  he  actually 
purchased,  he  would  not  be  authorized  to 
sign  it  to  a  ivaper  of  that  kind  and  procure 


money,  pretending  that  he  had  purchased 
seed,  when  in  fact  he  had  not;"  and  (2)  es- 
pecially because,  under  the  evidence  adduced 
upon  the  trial,  the  defendant  could  not  law- 
fully be  convicted  of  the  offense  of  forgery. 
This  portion  of  the  charge  of  the  court  we 
deal  with  in  connection  with  what  we  shall 
say  In  regard  to  the  evidence,  for  the  reason 
that,  while  the  instruction  quoted  was  appli- 
cable to  the  testimony,  it  was,  however,  none 
the  less  erroneous  and  injurious  to  the  accus- 
ed, for  one  of  the  reasons  stated  in  the  as- 
signment of  error,  to  wit,  that  the  Jury  would 
naturally  be  led  to  infer  that  the  accused 
would  be  guilty  of  forgery,  even  if  the  Judge 
had  not  intended  his  language  to  bear  that 
construction.  In  our  opinion,  the  Jury  were 
not  authorized  to  find,  in  any  view  of  the 
case,  that  .the  accused  was  guilty;  for  he 
was  authorized  to  write  the  order.  The  evi- 
dence very  plainly  dlsdoses  that  the  accused 
did  not  ftdsely  sign  a  name  which  he  was 
not  authorized  to  sign,  but  he  signed  Mr. 
Amason's  name  in  the  manner  in  which  he 
was  authorized  to  sign  it,  and  to  a  paper 
which  he  was  authorized  to  execute,  although 
his  use  of  his  authority  in  the  present  in- 
stance may  have  been  false  and  fraudulent 
In  our  view  of  the  case,  the  defendant  may 
be  guilty  of  cheating  and  swindling,  or  of 
obtaining  'money  under  false  pretenses,  but, 
under  the  evidence  in  the  record,  he  cannot 
be  convicted  of  the  offense  of  forgery.  There 
is  some  confiict  in  the  authorities  upon  this 
subject,  but  the  sounder  view  seems  to  be 
that  forgery  cannot  be  predicated  of  a  writ- 
ing which  is  not  in  itself  false,  is  not  intend- 
ed to  be  a  semblance  of  something  other  than 
what  it  purports  to  be;  and  the  mere  fact 
that  a  paper  is  issued  with  fraudulent  in- 
tent is  not,  of  itself,  sufficient  to  constitute 
the  crime  of  forgery,  if  the  paper  purports 
to  be  executed  by  an  agent,  although,  in 
truth  and  in  fact,  there  may  have  been  no 
agency  at  all.  The  reason  is  plain;  for,  in 
the  latter  case,  the  fraud,  if  perpetrated  at 
all,  is  effected  by  inducing  confidence  in  the 
validity  of  the  agency  alleged  to  exist,  where- 
as, in  the  case  of  real  forgery,  the  fraud  is 
committed  by  inducing  the  belief  that  the 
paper  was  executed  or  signed  by  him  who 
purported  to  have  signed  it,  when,  in  truth 
and  in  fact,  such  was  not  the  case.  In  for- 
gery the  false  instrument  must  carry  on  its 
face  the  semblance  of  that  for  which  it  is 
counterfeited,  although  it  Is  not  necessary 
that  the  semblance  be  exact.  2  Arch.  Crim. 
Practice,  866. 

[6]  The  court  did  not  err  in  oveiTullng 
the  sixth  ground  of  the  demurrer,  in  which 
this  objection  was  raised  against  the  indict- 
ment; for  it  did  not  appear  from  the  Indict- 
ment that  the  case  was  not  one  of  forgery. 
It  was  only  after  the  coming  in  of  the  evi- 
dence that  it  was  manifest  from  the  testi- 
mony of  the  prosecutor  himself  that  the  Inl- 
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tials  "W.  H.  B.,**  which  appeared  In  the  In- 
dictment; referred  to  the  defendant,  and  also 
that  the  defendant  was  authorized  by  Mr. 
Amason  to  sign  his  name  in  the  manner  in 
which  it  was  signed  to  the  receipt  for  cot- 
ton seed.  When  the  prosecutor  testified  that 
the  defendant  whs  authorized  to  sign  his 
name  in  the  ordinary  course  of  his  agency 
and  whenever  he  bought  cotton  seed,  and  it 
appeared  that  In  the  present  case  the  defend- 
ant had  not  signed  the  name  otherwise  than 
as  he  was  authorized  to  do,  the  case  was  not 
one  in  which  the  accused  had  signed  a  paper 
purporting  to  be  sometMng  which  It  was  not, 
but  one  in  which  he  had  signed  a  paper  pur- 
porting to  be  exactly  what  it  was,  although 
the  paper  may  have  been  signed  with  a  false 
and  fraudulent  intent  to  use  it  for  a  differ- 
ent purpose  than  had  been  intended  by  his 
principal.  In  Hale  v.  State,  120  Ga.  1,83,  47 
S.  Bl  531,  the  Supreme  Court  held  that  '*the 
essence  of  forgery  is  the  making  of  a  false 
writing,  with  the  intent  that  it  shall  be  re- 
ceived as  the  act  of  another  than  the  party 
signing  it"  In  that  case  a  Judgment  of  con- 
viction was  affirmed,  because,  though  the 
check  alleged  to  have  been  forged  was  sign- 
ed **J.  A.  Grier,'*  there  was  sufficient  evidence 
to  prove  that  it  was  the  intent  of  the  ac- 
cused to  forge  the  name  of  "J.  A.  Greer.*' 
It  was  only  a  case  of  misspelling,  and  the 
evidence  was  sufficient  to  show  the  defend- 
ant's intent  that  the  signing  of  the  check 
should  be  taken  as  the  act  of  some  other  per- 
son than  himself.  In  the  present  case,  how- 
ever, the  prosecutor  himself  testified  that 
Barron  was  employed  by  liim  to  buy  cotton 
seed  and  weight  the  same  and  to  sign  the 
tickets  in  payment  for  them  Just  as  those  are 
signed  in  the  ticket  which  la  the  basis  of  the 
present  prosecution.  "I  instructed  him  to 
sign  tlie  same,  and  to  iiave  a  signature  for 
his  own  name.  'W.  H.  B.'  Is  what  he  adopt- 
ed for  his  own  signature."  It  appears,  also, 
from  the  testimony  of  Miss  Harris,  to  whom 
the  seed  ticket  was  presented,  tliat  she  was 
the  bookkeeper  at  the  store  where  these  tick- 
ets were  paid  off,  that  she  was  familiar  with 
the  signature  as  signed  by  Barron,  and  knew 
that  he  had  the  right  to  sign  the  tickets,  and 
she  had  the  authority  to  pay  the  tickets  sign- 
ed in  that  manner.  The  case  is  one  in  wliich 
It  appears,  even  viewing  the  state's  testi- 
mony in  its  strongest  light,  that  Barron 
made  or  issued  a  ticket  for  cotton  seed  which 
ne  had  not  bought  or  weighed,  and  which, 
according  to  the  testimony  of  the  prosecutor, 
ne  was  therefore  not  authorized  to  issue; 
but  in  the  making  of  the  seed  ticket  he  sign- 
ed the  name  of  Amason  Just  as  he  was  au- 
thorized to  do  in  bona  fide  transactions,  and 
Just  as  the  party  to  whom  the  ticket  was  in- 
tended to  be  presented  knew  Amason  had 
authorized  these  tickets  to  be  signed.  If, 
as  was  held  In  the  Hale  Case,  supra,  the  es- 
sence of  forgery  is  the  making  of  a  false 
writing,  with  the  intent  that  it  shall  be  re- 
solved as  the  act  of  another  than  the  party 


signing  it,  then  Barron  was  not  proven  to  be 
guilty  of  ^e  offense  of  forgery;  for  it  is 
clear,  from  the  evidence,  that  the  writing, 
though  it  may  have  been  false  and  fraudu- 
lent, was  Intended  by  Barron  to  be  received 
as  the  signature  of  Amason,  signed  by  him- 
self as  procurator. 

[3, 8]  At  common  law  there  were  many 
embarrassing  questions  as  to  what  kinds  of 
writings  were  forgeries.  But  as  to  what 
constitutes  forgery  of  those  instruments 
which  may  be  the  subject  of  forgery,  the  def- 
initions at  common  law  and  in  our  Code  are 
the  same.  "Forgery,  at  common  law,  is  the 
false  making  or  material  altering,  with  in- 
tent to  defraud,  of  any  vn^ting  which,  if  gen- 
uine, might  be  of  legal  efficacy  or  the  founda- 
tion of  a  legal  llabUlty."  2  Bishop's  Crim. 
Law  (8th  Ed.)  S  623.  From  the  notes  to  this 
section  of  Bishop,  it  is  plain  that  the  lead- 
ing descriptive  words  are  "false  making.** 
Section  245  of  the  Penal  Oode,  under  which 
the  accused  was  indicted,  declares  that,  "if 
any  person  shall  fraudulently  make,  sign, 
forge,  counterfeit,  or  alter,  or  be  concerned 
in  the  fraudulent  making,  signing,  forging, 
counterfeiting  or  altering  of  any  other  writ- 
ing not  herein  provided  for,  or  shall  fraud- 
ulently utter,  publish,  pass,  or  tender  the 
same,  knowing  the  said  writing  to  be  forged, 
or  counterfeited  or  ftilsely  and  fraudulently 
altered,  with  Intent  to  defraud  any  person, 
firm  or  corporation,  or  shall  fraudulently 
cause  or  procure  the  same  to  be  done,*'  he 
shall  be  punished  as  prescribed.  The  Code 
section  does  not  attempt  to  define  precisely 
the  word  "forge,"  and  for  that  reason  the 
proper  meaning  of  the  term,  as  applicable  to 
a  case  like  that  at  bar,  must  be  ascertained 
by  reference  to  the  construction  given  and 
the  scope  attached  to  the  term  in  decisions 
based  upon  the  common  law  and  similar  stat- 
utes by  other  courts  of  high  authority  to 
this  country. 

The  statement  of  Judge  Westbrook,  in 
Mann  v.  People,  15  Hun  (N.  Y.)  166,  that 
"forgery  Is  the  attempted  imitation  of  anoth- 
er's personal  act,  and  by  means  of  such  imi- 
tation to  cheat  and  defraud,  and  not  the  do- 
ing of  something  in  the  name  of  another 
which  does  not  profess  to  be  the  other  per- 
son's act,  but  that  of  the  doer  thereof,  who 
claims  and  Insists,  by  and  in  the  act  Itself, 
that  he  is  authorized  to  obligate  the  individ- 
ual whom  he  is  assuming  to  obligate  precise- 
ly as  he  undertakes  to  do,**  is  well  sustained 
by  the  Ehiglish  courts.  2  Russell  on  Crimes 
(9th  Am.  Ed.)  946,  947 ;  2  Cox's  Crim.  Cases, 
210;  Rex  ▼•  Storey,  Russell  &  Ryan,  81 ;  Rex 
V.  Arscott,  6  Car.  &  Payne,  408;  2  Bishop's 
Crim.  Law  (7th  Ed.)  {  582;  Conner's  Case,  3 
City  H.  Rec.  (N.  Y.)  59;  Heilbonn's  Case,  1 
Parker  Cr.  R.  (N.  Y.)  429.  In  Mann  v.  Peo- 
ple to  which  we  have  Just  referred,  the  court 
said:  "The  ordinary  and  popular  meaning 
of  the  word  'forge*  must  not  be  forgotten. 
When  a  note  or  instrument  is  spoken  of  as 
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forged,*  it  te  understood  to  be  a  counterfeit 
one :  and  tbis  understanding  Is  in  conformity 
with  the  definition  given  to  the  two  words 
by  our  best  lexicographers.  •  ♦  •  When- 
ever, therefore,  the  expression  'forged  note/ 
or  'counterfeit  note,'  is  used,  we  understand 
the  speaker  to  refer  to  an  instrument  by 
which  some  one  has  undertaken  to  utter  and 
pass,  as  the  genuine  and  personal  act  of  an- 
other, something  which  he  has  himself  pre- 
pared in  the  similitude  and  likeness  of  the 
other's  act,  and,  by  such  similitude  and  like- 
ness which  he  has  endeavored  to  impress  up- 
on the  spurious  instrument,  has  undertaken 
to  deceive  and  defraud."  in  Commonwealth 
V.  Baldwin,  11  Gray  (Mass.)  197,  71  Am. 
Dec.  703,  Baldwin  was  convicted  of  the  of- 
fense of  forgery  in  the  false  making  and 
forging  of  a  promissory  note.  According  to 
tb<>  evidence,  the  note  was  signed  "Schouler, 
Baldwin  ft  Go.,"  and  the  defendant  wrote 
the  signature,  representing  himself  to  be  a 
member  of  the  alleged  partnership,  which  he 
said  was  composed  of  himself  and  William 
Schouler,  of  Columbus;  and  he  said  that  no 
person  was  represented  by  the  words  "ft  Go." 
The  prosecution  proved  that  there  had  never 
been  a  luatnership  between  Schouler  and  the 
defendant,  or,  if  a  partnership  had  ever  ex- 
isted, that  it  bad  been  dissolved  prior  to  the 
signing  of  the  note.  In  announcing  the  opin- 
ion of  the  court,  Thomas,  J.,  said:  ''It 
would  be  difficult,  perhaps,  by  a  single  def- 
inition of  the  crime  of  forgery  to  include  all 
pos^ble  cases.  Forgery,  speaking  in  gener- 
al terms,  is  the  false  making  or  material  al- 
teration of  or  addition  to  a  written  instru- 
ment for  the  purpose  of  deceit  and  fraud. 
It  may  be  the  making  of  a  false  writing  pur- 
T)orting  to  be  that  of  another.  It  may  be  the 
alteration  in  some  material  particular  of  a 
genuine  instrument  by  a  change  of  its  words 
or  figures.  It  may  be  the  addition  of  some 
material  provision  to  an  instrument  other- 
wise genuine.  It  may  be  the  appending  of 
a  genuine  signature  of  another  to  an  instru- 
ment for  which  it  was  not  intended.  The 
false  writing,  alleged  to  have  been  made, 
may  purport  to  be  the  instrument  of  a  per- 
son or  firm  existing,  or  of  a  fictitious  person 
or  firm.  It  may  be  even  in  the  name  of  the 
prisoner,  if  it  purports  to  be,  and  is  desired 
to  be  received  as,  the  instrument  of  a  third 
/)erson  having  the  same  name.  [See  Barfield 
V.  State,  29  Ga.  127,  74  Am.  Dec.  49,  for  a 
similar  ruling  on  this  point]  As  a  general 
rule,  however,  to  constitute  forgery,  the 
writing  falsely  made  must  purport  to  be  the 
writing  of  another  party  than  the  person 
making  it  The  mere  false  statement  or  im- 
plication of  a  fact  not  having  reference  to 
the  person  by  whom  the  instrument  is  exe- 
cuted will  not  constitute  the  crime." 

In  the  leading  case  of  Regina  v.  White,  1 
Denison,  208,  2  Cox  C.  C.  210,  2  Oarr.  &  Kir- 
wan,  404,  the  prisoner  indorsed  a  bill  of  ex- 
change "per  procuration,  Thomas  Tomlinson, 


Kmanuel  White."  He  had  no  authority  to 
make  the  Indorsement,  but  the  12  Judges 
unanimously  held  that  the  act  was  no  forgery. 
In  that  case  Pollock,  O.  B.,  said:  "It  pur- 
ports to  be  the  name  of  a  party,  written  by. 
his  authority,  and  it  is  his  name  written 
within  that  authority."  Willmore  (for  the 
prisoner):  "Rather  it  purports  to  be  the 
writing  of  the  prisoner,  and  It  is  so."  And 
tbis  was  the  final  holding  of  the  court  In 
Regina  v.  Rogers,  8  Car.  ft  P.  629,  the  in- 
dictment was  for  uttering  a  forged  accept- 
ance of  a  bill  of  exchange;  It  was  signed 
and  delivered  by  the  defendant  as  the  ac- 
ceptance of  Nicholson  ft  Co.  There  was  some 
evidence  that  it  was  accepted  by  one  T.  Nich- 
olson, in  the  name  of  a  fictitious  firm;  but, 
the  Jury  having  found  that  the  acceptance 
was  not  written  by  T.  Nicholson,  the  case 
went  no  further.  In  State  v.  Young,  46  N. 
H.  286,  88  Am.  Dec.  212,  the  court  said: 
"The  term  falsely  ♦  ♦  •  has  reference, 
not  to  the  contents  or  tenor  of  the  writing, 
or  to  the  fact  stated  in  the  writing,  «  •  • 
but  it  implies  that  the  paper  or  writing  is 
false,  not  genuine;  fictitious,  not  a  true  writ- 
ing; without  regard  to  the.  truth  or  false- 
hood of  the  statement  it  contains." 

In  State  v.  Willson,  28  Minn.  52,  9  N.  W. 
28,  in  which  the  accused  executed  a  false 
paper  which  purported,  on  its  face,  to  be  ex- 
ecuted by  him  as  the  agent  of  a  named  prin- 
cipal, the  coprt  held  that  a  conviction  for 
forgery  could  not  be  sustained.  In  ruling 
upon  the  case  Mitchell,  J.,  said:  "Where  one 
executes  an  instrument  purporting,  on  its 
face,  to  be  executed  by  him  as  the  agent  of 
a  principal  therein  named,  when,  in  fact,  he 
has  no  authority  from  such  principal  to  ex- 
ecute the  same,  he  is  not  guilty  of  forgery. 
The  instrument  is  not  a  false  or  fraudulent 
deed,  within  the  meaning  of  the  statute. 
This  is  not  false  making  of  the  instrument, 
but  merely  the  false  assumption  of  authority. 
Therefore,  when  such  an  Instrument  is  ut- 
tered by  a  party  who  thus  signs  it  under 
the  false  assumption  of  authority,  he  is  not 
guilty  of  uttering  a  false  deed,  within  the 
meaning  of  the  statute  cited."  In  State  v. 
Taylor,  46  La.  Ann.  1332,  16  South.  190,  25 
L.  R.  A.  591,  49  Am.  St  Rep.  351,  it  was  held 
that  where  the  instrument  purported  on  its 
face  to  have  been  executed  by  an  authorized 
agent,  the  defendant,  an  apparent  agent, 
was  not  guilty  of  forgery,  though  he  had  no 
authority  in  fact;  and  the  court  ruled  that 
the  agency  expressed  took  the  instrument  out 
of  the  category  of  false  making  in  the  sense 
of  forgery. 

While  there  have  been  holdings  apparently 
to  the  contrary  in  some  Jurisdictions,  the 
view  here  announced  is  suiq;)orted  by  the  rul- 
ing of  the  Supreme  Courts  of  California, 
Iowa,  Missouri,  North  Carolina,  and  Ohio, 
in  addition  to  those  already  cited  from  Mas- 
sachusetts, New  York,  Minnesota,  Louisiana, 
I  and  New  Hampshire^  and  the  English  courts. 
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See  People  v.  Bendlt,  111  Cal.  274,  43  Pac. 
901,  31  L.  R.  A.  831,  62  Am.  St  Rep.  186; 
State  V.  Davis,  53  Iowa,  252,  5  N.  W.  149; 
State  V.  Mlllner,  131  Mo.  432,  33  S.  W.  15; 
'  State  V.  Thornburg,  28  N.  C.  79,  44  Am.  Dea 
67;  Kegg  v.  State,  10  Ohio,  175.  In  our 
judgment,  the  true  rule  is  stated  In  5  Ency- 
clopedia of  Evidence,  860,  that  ''evidence 
showing  that  the  defendant  did  the  acts  for 
another,  though  the  authority  was  false  and 
fraudulently  assumed,  will  not  sustain  a 
prosecution  for  forgery."  For  this  reason, 
in  our  opinion,  the  learned  trial  judge  erred 
in  refusing  the  motion  for  new  trlaL 
Judgment  reversed. 

(12  Ga.  App.  312) 

SUTTON   V.   HURLEY.     (No.  3,946.) 
(Court  of  Appeala  of  Georgia.    Feb.  18,  1913.) 

(tiyllabuM  "by  the  Court.) 

L  Bills  and  Notes  (f  477*)  —  Compromise 

AND   Settlement   (§  23*)  —  Set-0f7  and 

Counterclaim  (§  44*)— Validity  of  Note 

—Duress— Parties  to  Counterclaim. 

The  court  did   not  err  in  sustaining   the 

demurrer   to   the   defendant's   answer,   nor   in 

thereafter  entering  judgment  in  favor  of  the 

plaintiff. 

(a)  Generally,  the  execution  of  a  promissory 
note  is  prima  facie  evidence  of  the  full  settle- 
ment of  ail  accounts  up  to  the  date  of  the  note. 
A  compromise,  or  mutual  accord  and  satiafac- 
tioiL  is  binding  on  both  parties. 

(b)  The  facts  as  alleged  in  the  defendant's 
answer  are  wholly  insufficient  to  show  that  the 
note  was  executed  under  duress;  and,  in  fact, 
the  statement  of  the  answer  is  too  general  for 
the  court  to  be  able  to  decide  that  anything 
whatever  was  done  to  coerce  the  will  of  the 
maker  of  the  note. 

(c)  It  is  plain,  from  the  answer,  that  the  de- 
fendant's right  to  recoup  is  against  the  part- 
nership of  which  the  plaintiff  is  alleged  to  have 
been  a  member,  and  not  against  the  plaintiff 
individually.;  but  even  if  this  did  not  appear 
the  allegatioivs  of  the  defendant  are  too  vague 
and  indefinite  to  be  the  basis  of  a  finding. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  §§  1524-1526,  1558;  Dec. 
Dig.  %  477;*  Compromise  and  Settlement,  Cent. 
Dig.  §§.  91-&4 ;  Dec.  Dig.  f  23  ;*  Set-Off  and 
Counterclaim,  Cent  Dig.  §§  82-96,  98,  99; 
Dec  Dig.  {  44.*] 

(AddiUonal  ByUalut  ly  Editorial  Btaif.) 

2.  Pleading  (S  8*)— Form  of  Allegations 
—Matters  of  Fact  ob  Conclusions. 
An  allegation  in  an  answer,  that  plaintiff's 
attorney  approached  defendant  about  the  date 
of  the  note,  and  threatened  him  to  such  an 
extent  that  he  signed  some  l^ind  of  writing 
to  pay  something,  without  giving  the  facts,  is 
a  mere  conclusion  of  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  12-28% ;    Dec  Dig.  §  8.*] 

Error  from  City  Court  of  Atlanta  Coun- 
ty; H.  M.  Reid,  Judge. 

Action  by  V.  J.  Hurley  against  O.  M.  Sut- 
ton. Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Frank  L.  Neufville,  of  Atlanta,  for  plain- 
tiff in  error.  Arnaud  &  Donehoo  and  Paul 
Donehoo,  all  of  Atlanta,  for  defendant  in 
error. 


RUSSELL,  J.  Hurley,  the  defendant  in 
error,  brought  a  suit  against  Sutton  upon  a 
promissory  note.  The  defendant's  plea  and 
answer  was  demurred  to  by  the  plaintiff  as 
setting  forth  no  defense,  and.  the  court,  upon 
this  demurrer,  struck  the  answer  and  entered 
Judgment  by  default.  The  plaintiff  in  error 
excepts  to  the  Judgment  sustaining  the  de- 
murrer, and  to  the  final  Judgment  upon  the 
note. 

[1]  The  answer  of  the  defendant,  In  part, 
attempts  to  set  up  a  failure  of  consideration, 
and  asks  for  damages  by  way  of  recoupment. 
It  also  attempts  to  set  up  that  the  note  is 
void,  because  it  was  obtained  by  duress.  It  is 
admitted,  however,  that  the  defendant  ex- 
ecuted the  note;  and,  construing  the  answer 
as  it  was  drawn  by  the  defendant,  it  la  ap- 
parent that  the  purpose  of  the  defendant  Is 
to  go  behind  the  settlement  evidenced  by 
his  note,  which  must  be  presumed  to  have 
been  given  in  accord  and  satisfaction  of  any 
differences  of  account  existing  between  the 
parties  at  that  time.  There  would  be  no  dif- 
ficulty on  this  point,  so  far  as  the  Jurisdic- 
tion of  the  city  court  is  concerned,  if  the  de- 
fendant had  a  case  for  even  equitable  relief, 
because,  while  the  city  court  has  no  Juris- 
dTction  to  grant  affirmative  equitable  relief, 
the  aid  of  equity  may  be  invoked  to  defend 
against  injustice. 

From  the  allegations  of  the  defendant's 
own  answer,  it  appears  that  he  gave  the 
note  in  question;  and  that  it  was  not  given 
in  consideration  of  the  original  purchase  from 
Renfroe  &  Hurley,  but  for  services  perform- 
ed for  him  by  Hurley.  This  being  true,  of 
course,  the  defendant  coul4  not  recoup  as 
against  Hurley  for  damages  growing  out  of 
a  breach  of  his  contract  with  Renfroe  ft 
Hurley,  though  he  might  have  a  right  of  ac- 
tion against  the  partnership  in  a  separate 
suit 

As  the  execution  of  the  note  is  admitted, 
it  fs  apparent,  from  the  defendant's  answer, 
that  the  giving  of  this  unconditional  promise 
to  pay  was  In  accord  and  satisfaction  of 
Hurley's  claim  for  wages,  as  set  out  in  the 
note;  and  this,  of  course,  would  cover  all 
transactions  between  these  parties,  as  indi- 
viduals, prior  to  the  execution  of  the  note, 
and,  unless  the  note  was  obtained  by  fraud 
or  duress,  both  parties  would  be  concluded 
from  going  behind  the  settlement  evidenced 
by  the  note. 

[2]  The  defendant's  plea  of  duress  was 
properly  stricken.  He  claims  that  the  note 
was  obtained  from  him  under  duress  and 
threats,  but  no  fact  is  stated  from  which 
duress  can  legally  be  implied.  The  only 
statement  in  the  answer  tending  in  this  di- 
rection is  that  the  plaintiff's  attorney  ap- 
proached him  about  the  date  of  the  note,  and 
threatened  him  to  such  an  extent  that  he 
signed  some  kind  of  writing  to  pay  some- 
thing. It  cannot  be  determined  from  this 
allegation  even  that  the  plaintiff's  attorney 
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threatened  the  defendant  at  all;  for  the 
statement  that  he  threatened  him,  without 
the  facts  being  given,  most  be  treated  as  a 
mere  conclusion  of  the  pleader.  Let  us  grant 
that  the  plalntUTs  attorney  did  threaten  him. 
Mere  idle  threats  have  never  yet  been  held 
to  constitute  duress.  There  must  be  some- 
thing more  than  this  before  It  can  be  as- 
sumed, as  a  matter  of  law,  that  the  will  of 
the  party  allied  to  have  been  coerced  was 
subverted  and  placed  under  the  control  of 
another.  Let  us  suppose  that  the  attorney 
threatened  to  have  Sutton  put  in  }alL  If  no 
warrant  had  been  Issued  and  no  sheriff  was 
present,  and  the  defendant  was  not  in  fact 
guilty  of  any  offense,  such  a  threat  might 
very  probably  produce  a  personal  altercation 
between  the  parties;  but  it  would  be  incon- 
ceivable  that  it  would  so  coerce  the  reason 
and  understanding  of  the  party  threatened, 
and  80  subvert  his  will,  that  he  would  con- 
sent to  give  a  note  for  a  debt  which  he  knew 
to  be  wholly  and  totally  unjust  Williams 
▼.  Stewart,  115  Oa.  864,  42  S.  B.  256;  Strange 
Y.  Franklin,  126  Oa.  715,  55  S.  E.  943. 

As  we  have  already  stated,  it  is  apparent 
from  the  allegations  of  the  defendant's  an- 
swer that  if  he  had  any  right  of  recoupment 
at  all,  it  was  against  Renfroe  ft  Hurley  as  a 
partnership,  and  was  not  available  in  an  ac- 
tion brought  by  Hurley  to  recover  upon  a 
note  payable  to  himself  individually.  Of 
course,  we  do  not  mean  to  say  that  the  de- 
fendant might  not  have  shown  by  parol  evi- 
dence that  the  consideration  of  the  note  was 
different  from  what  it  purported  to  be.  He 
might  have  shown  that  the  note  was  given  to 
settle  a  claim  for  an  unpaid  balance  of  the 
purchase  price  of  the  shop,  etc.;  but,  in  or- 
der to  do  this,  he  would  have  had  to  file  a 
good  plea  of  duress  or  fraud,  and  even  then 
he  could  not  have  recouped  against  Hurley 
f6r  any  damages  he  might  have  sustained  at 
the  hands  of  Renfroe  ft  Hurley,  a  partnep* 
ship. 

Judgment  affirmed. 


(98  &  a  627) 
TOWN  OP  HARTSVILLB  t.  MUNGBR. 

(Supreme  Court  of  South  Carolina.     Feb.  15, 

1913.) 

L  IHTOXICATINO    LiQUOBS    (f    236*)— UNLAW- 
FUL  Transportation  —  Rvidence  —  Suffi- 

CZENCT. 

Evidence  held  to  sustain  a  conviction  of 
transporting  intoxicating  liquors  for  unlawful 
use. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  SI  300-322;  Dec.  Dig.  f 
236.*] 

2.  Crivinai.  Law  <J  351*)— Bvidbncr. 

False  and  conflicting  statements  by  accus- 
ed, and  attempted  flight,  constitute  evidence  of 
guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I-aw.  Cent.  Dig.  |§  776,  778^785;  Dec  Dig.  S 
351.*] 


Appeal  from  General  Sessions  Circuit 
Court  of  Darlington  County;  T.  H.  Spain, 
Judge. 

Dan  Munger  was  convicted  of  transport- 
ing intoxicating  liquor  for  unlawful  use,  and 
he  appeals.    AflSnued. 

Geo.  W.  Brown,  of  Darlington,  for  appel- 
lant Lb  M.  Lawson,  of  Hartsvllle,  for  re- 
spondent, 

FRASER,  J.  The  following  statement  is 
taken  from  the  case:  "This  is  a  criminal 
prosecution  for  the  transportati<m  of  intoxi- 
cating liquor  for  unlawful  use  In  the  town 
of  Hartsvllle  on  December  4,  1911.  The  de- 
fendant was  tried  by  the  mayor  without  a 
Jury  and  without  counsel  on  said  day,  and 
was  convicted  and  sentenced  to  pay  a  fine 
of  1100  or  serve  SO  days  on  the  chain  gang, 
from  which  sentence  the  defendant  appealed 
to  the  court  of  general  sessions,  which  court 
affirmed  the  judgment  of  the  mayor's  court, 
and  from  the  judgment  of  the  court  of  gen- 
eral sessions  the  defendant  appeals  to  this 
court" 

[1]  The  only  exception  is  as  follows:  "That 
there  was  no  testimony  to  sustain  the  judg* 
ment  of  the  court  of  sessions.*'  There  was 
testimony:  That  the  appellant  and  one  Mil- 
ton Rogers  came  from  Florence,  where  there 
is  a  dispensary.  That  Rogers  was  arrested 
on  the  street  in  Hartsvllle,  having  in  his 
possession  a  suit  case,  in  which  there  was  a 
jug,  two  quarts,  one  pint,  and  one  half-pint 
of  whisky.  While  Rogers  was  under  arrest, 
Munger  came  up,  and  was  himself  arrested. 
He  at  first  denied  all  knowledge  of  the  own- 
ership of  the  suit  case  and  its  contents. 
Afterwards  Munger  claimed  to  own  the  suit 
case  and  a  part  of  the  contents.  That  Mun- 
ger told  Rogers  to  take  the  stuff  and  try  to 
get  away.  He  himself  tried  to  get  away. 
Afterwards  the  appellant  stated  that  he  had 
the  whisky  for  his  owu  use  and  the  use  of 
his  family  as  a  remedy  for  typhoid  fever. 

[2]  False  and  confiicting  statements  and 
attempts  to  run  away  have  always  been  re- 
garded as  some  evidence  of  guilty  knowledge 
and  intent 

This  court  cannot  say  there  was  no  evi- 
dence to  sustain  the  judgment,  and  it  is  af- 
firmed. 


(98  &  C.  529) 

HERLONG  V.   SOUTHERN  STATES 
LUMBER  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  16, 

1913.) 

1.  ETviDBNCB  <§  443^)— Pabol  Evidencb  Af- 
fecting WBrriNQ — ^Admissibujtt. 

The  general  rule,  which  excludes  parol  evi- 
dence to  affect  a  written  contract,  does  not' ap- 
ply where  the  writing  refers  to  a  verbal  agree- 
ment as  a  part  of  the  contract 

[Ed.   Note. — For   other  cases,    see  Evidenceb 
Cent  Dig.  §§  2048-2051 ;   Dec.  Dig.  §  443.*] 
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2.  Master  aitd  Sebvant  (|  30*)— iJ)MissiB£L- 

IIT  OF   E}7IDBN0B. 

Wliere,  in  an  action  for  breach  of  a  con- 
tract to  employ  plaintiff,  defendant  first  dis- 
closed during  the  trial  a  claim  that  plaintiff 
broke  the  contract,  the  latter  was  properly  per- 
mitted to  show  that  the  acts  relied  on  by  de- 
•  fendant  as  constituting  a  breach  were  authoris- 
ed by  a  superior. 

[Ed.  Note.— 'For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {{  12,  45,  46 ;  Dec.  Dig.  f 

Appeal  firom  Oommon  Pleas  Glrciiit  Ck>urt 
of  Barnwell  County ;  R  E.  CJopes,  Judge. 

Action  by  H.  W.  Herlong  against  tbe 
Southern  States  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Bates  ft  Sinuns,  of  Barnwell,  Mordecal 
ft  Gadsden  and  Rntledge  ft  Hagood,  all  of 
Charleston;  tor  appellant.  J.  O.  Patterson, 
<xf  Barnwell,  for  respondent. 

FRASER,  J.  This  was  an  action  by  the 
plaintiff  respondent  to  recover  six  months' 
salary  alleged  to  be  due  by  the  defendant 
appellant 

The  plaintiff  alleged  that  he  had  a  con- 
tract with  defendant  to  manage  its  mill  and 
wood  operations  near  Dunbarton,  in  this 
state,  at  an  agreed  salary  of  $3,000  per  an- 
num, payable  monthly  in  installments  of 
$250.  The  contract  was  made  on  the  4th 
day  of  May,  1910,  and  on  the  10th  day  of 
November,  1910,  the  defendant  discharged 
the  plaintiff.  The  answer  contained  a  gen- 
eral denial  for  a  first  defense.  The  second 
defense  is  as  follows:  **(2)  That  the  plain- 
tiff was  in  the  employ  of  the  defendant,  and 
upon  the  10th  day  of  November,  1910,  the 
employment  was  terminated  by  defendant, 
the  plaintiff's  service  being  no  longer  desira- 
ble, he  having  failed  throughout  in  the  per- 
formance of  his  duties  under  said  employ- 
ment; and  since  said  termination,  if  plain- 
tiff has  been  idle,  it  has  not  been  through 
any  fault  of  this  defendant,  but  by  reason 
of  plaintiff's  fault  or  misfortune,  he  having 
become  incapacitated  for  labor  by  reason  of 
illness  or  otherwise." 

The  Jury  found  for  the  plaintiff  for  $1,500, 
but  the  verdict  was  reduced  by  the  presid- 
ing judge  to  allow  credit  to  the  defendant 
for  some  time  (about  two  weeks)  when  the 
plaintiff  was  sick  and  could  not  work.  Judg- 
ment was  rendered  for  the  reduced  amount, 
and  the  defendant  appealed. 

There  are  three  exceptions,  which  will  be 
considered  in  their  order. 

[1]  Exception  1:  ''Because  his  honor  erred 
in  permitting  plaintiff  to  testify  orally  as  to 
a  contract  and  to  the  interlocum  occurring 
previous  to  the  execution  of  the  written  con- 
tract, it  being  admitted  that  there  was  a 
written  contract;  whereas,  his  honor  should 
have  held  that  the  written  contract  was  the 
only  contract  In  the  case,  except  such  oral 
enlargement  of  the  same  which  may  have 


been  made  subsequent  to  the  execution  of  the 
said  written  contract" 

When  the  plaintiff  was  on  the  stand,  he 
was  asked  if  the  contract  was  in  writing. 
He  answered  that  it  was  partly  in  writing 
and  partly  verbaL  The  defendant  intro- 
duced the  following: 

''Southern  States  Lumber  Co.,  Pittsburg, 
Pa.  Mr.  H.  W.  Herlong,  Dunbarton,  S.  C— 
Dear  Sir:  The  writer  returned  home  this 
morning,  and  after  conferring  with  Mr.  FUnt 
and  Mr.  Erving  concerning  our  proposed  deal 
with  you,  we  iiave  decided  to  accept  your 
proposition,  which  was  to  accept  the  manager- 
ship of  this  property,  having  charge  of  mill 
and  woods  operation,  under  the  general  di- 
rection of  the  officers  of  the  company  in 
Pittsburg,  for  one  year,  at  a  salary  of  $250 
per  month.  The  administration  of  the  com- 
pany's affairs  to  be  along  the  lines  which  I 
talked  of  with  you  when  at  Dunbarton  on 
Saturday.  I  will  be  glad  to  have  you  report 
to  Dunbarton  promptly  and  take  charge  of 
affairs  there,  and  will  write  you  more  fully 
regarding  various  matters  that  will  need 
attention  there  to-morrow.  I  have  writ- 
ten this  letter  in  duplicate,  and  if  you  will 
kindly  indorse  on  one  copy  of  it  your  ac- 
ceptance of  the  arrangement,  I  believe  that 
is  all  that  will  be  necessary  to  show  the  na- 
ture of  our  agreement  I  inclose  you  a  let- 
ter directed  to  Mr.  Lowe,  advising  him  of 
the  closing  of  our  arrangement  with  him  and 
instructing  him  to  turn  over  the  direction  of 
affairs  to  you.  Mr.  Lowe  stated  he  was 
willing  to  remain  at  Dunbarton  for  another 
month,  until  you  got  thoroughly  settled  iu 
the  saddle,  and  I  have  no  doubt  his  assist- 
ance will  be  of  considerable  value  to  you. 
It  likely  will  be  a  couple  of  weeks  before 
any  of  us  can  get  down  again,  although  I 
will  try  to  have  Mr.  GlllUand,  whose  advice 
we  followed  largely  in  settling  on  the  plans 
for  the  new  mill,  go  down  and  go  over  same 
with  you,  so  that,  as  far  as  possible,  you  can 
work  in  harmony  with  these  plans  in  the 
erection  of  the  mill.  Yours  truly,  Southern 
States  Lumber  Co.  [Signed]  E.  H.  Stoner, 
Treasurer. 

"The  communication  on  other  side  Is  con- 
curred in  and  accepted.  [Signed]  H.  W. 
Herlong.     Dunbarton,   S.  C,  May  4,  1910.** 

The  defendant  moves  to  exclude  aU  parol 
evidence  in  reference  to  the  contract 

The  general  rule  is  undoubtedly  that, 
where  there  is  a  written  contract,  parol  evi- 
dence is  excluded.  There  are  exceptions,  and 
this  is  one  of  them.  Where  a  written  con- 
tract refers  to  a  verbal  contract  or  under- 
standing, then  tliat  verbal  contract  or  under- 
standing is  a  part  of  t^e  contract,  and 
must  of  necessity,  be  proven  before  the 
whole  contract  is  before  the  court  The 
proof,  or  that  part  that  is  by  parol,  is,  of 
necessity,  by  parol.  The  written  contract 
says,  "The  administration  of  the  company's 
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affairs  to  be  along  the  Hues  which  I  talked 
of  with  you  when  at  Dnnbarton  on  Sator- 
day."  The  talk  at  Dunbarton  was  adopted 
as  a  part  of  the  contract,  and,  of  course, 
could  be  proved  only  by  parol.  This  excep- 
tion la  overmled. 

[2]  The  second  exception  Is  as  follows: 
''Because  his  honor  erred  in  permitting  testi- 
mony on  the  part  of  the  plaintiff  in  reply, 
tending  to  prove  a  different  state  of  f^cts 
than  that  advertised  in  the  pleadings  in 
this:  That  under  the  complaint  plaintiff. al- 
leged a  performance  of  his  contract,  which 
defendant  in  its  answer  denied,  and  the  wit- 
nesses for  the  defendant  were  summoned  and 
were  present  to  testify  upon  the  pleadings 
as  made  up,  and  when  the  plaintiff  was  al- 
lowed to  testify  in  reply,  over  defendant's 
objection,  that  plaintiff  had  not  complied 
with  his  contract,  as  alleged  in  his  com- 
plaint, and  excused  his  noncompliance  upon 
the  ground  that  defendant  has  authorized 
him  in  so  failing,  such  testimony  was  not 
in  reply,  and  took  the  defendant  by  sur- 
prise." 

The  defendant  did  not  advise  the  plaintiff, 
in  his  answer,  as  to  the  particulars  in  which 
he  had  failed  to  carry  out  the  contract,  and, 
so  far  as  the  case  discloses,  the  plaintiff 
learned,  for  the  first  time,  during  the  trial 
how  it  was  that  the  defendant  claimed  he 
had  broken  the  contract  It  was  in  strict 
reply  for  the  plaintiff  to  say,  at  his  first 
opportunity  in  the  orderly  conduct  of  the 
case:  "I  did  some  of  the  things  complained 
of  under  the  direction  of  my  superior  of- 
ficeiB,  and  under  the  direction  of  the  very 
agent  of  the  defendant  who  employed  me, 
and  was  intrusted  by  the  defendant  to  sign 
the  contract  In  its  name,  as  provided  for  in 
the  contract."    This  exception  is  overruled. 

Exception  8:  "Because  his  honor  erred  in 
refusing  a  motion  for  a  new  trial  upon  the 
minutes ;  whereas,  he  should  have  held  that 
defendant  was  entitled  to  a  new  trial,  for 
the  reason  that  defendant  had  been  sur- 
prised in  having  an  entirely  new  issue  pre- 
sented on  the  reply  testimony  of  the  plain- 
tiff, not  advertised  in  the  pleadings.'* 

What  has  been  said  under  the  second  ex- 
ception applied  here,  and  this  exception  is 
X  overruled. 

The  judgment  of  this  court  is  that  the 
Judgment  ai^;)ealed  from  is  afiirmed. 


(9a  S.  C.  638) 

SHOCKLEY  V.  SOUTHERN  BY.  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  15, 

1913.) 

1,  Cabbubs  (i  287*)— Passengebs--Inji7biss 
—  iNSTBUonoNs -- Apflicabilitt  to  Evi- 
msNCE. 

Where  a  railroad  passenger  testified  that 
tbe  agent  promised  to  inform  her  when  her 
train  would  arrive,  and  did  not  do  so  upon  the 
train's  arrival,  and  that  she  remained  awake,  an 
instruction  that,  when  a  passenger  requests  a 


carrier  to  notify  him  of  the  arrival  of  a  trafn 
In  time  to  board  it,  the  carrier  is  liable  if  it 
negligently  fails  to  do  so,  was  proper. 

[Ed.  Note.-*For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1154-1166;  Dec  Dig.  S  287.*] 

2.   CaBBIBBB  (i  283*)— PaSSSNOSBS— BOABDIKO 

Tbains. 

If  railroad  station  agents  undertake  to 
give  information  to  passengers,  the  information 
given  must  be  correct  to  relieve  the  company 
from  liability  for  damages  from  giving  incorrect 
information. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  1119-1124, 1140,  1141 ;  Dec.  Dig. 
1 283.*]  -^  .  , 

8.  Oabbiebs  (i  819*>— Passsnoebs— AenoN— 
JuBT  QuxsnoN— Punitive  Damages. 

Plaintiff  was  traveling  alone  with  her  in- 
fant child,  and  was  sick  and  nervous,  and  while 
in  that  condition  asked  defendant's  station  agent 
to  inform  her  when  the  train  an*ived,  because 
it  was  important  that  she  take  that  particular 
train,  and  the  agent,  after  promising  to  inform 
her  of  the  train's  arrival,  did  not  do  so,  and 
insultingly  ignored  her  request  for  further  aid 
after  the  train  had  left  the  stetion.  Held. 
that  it  was  within  the  Jury's  discretion  to  award 
punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ii  133^-1345;   Dec.  Dig.  §  319.*] 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Orangeburg  County;  R.  E.  Copes,  Judge. 

Action  by  Mamie  Bhockley  against  tbe 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Raysor  &  Summers,  of  Orangeburg,  for 
appellant  Adam  H.  Moss,  of  Orangeburg, 
for  respondent 

FRASER,  J.  This  is  an  action  brought 
by  the  respondent  against  the  appellant  for 
negligence.  Plaintiff  alleges  that  she  was 
a  passenger  on  defendant's  train  on  her  way 
to  Augusta,  Oa. ;  that  it  was  necessary  for 
her  to  reach  Augusta  as  quickly  as  possible, 
and,  in  order  to  do  so,  she  was  advised  to  go 
to  a  station  on  defendant's  road  called  Black- 
ville,  where  she  arrived  about  2  o'clock  in 
the  morning;  that  the  agents  of  the  defend- 
ant told  her  that  she  could  catch  a  train  for 
Augusta  at  4  o'clock  a.  m.,  and  that  tbe 
train  would  reach  Augusta  in  time  to  enable 
her  to  transact  her  business  and  leave  Au- 
gusta that  afternoon;  that  she  informed  the 
agent  at  Blackville  that  it  was  very  Import- 
ant for  her  to  reach  Augusta  on  that  train ; 
that  she  was  sick,  and  was  traveling  alone, 
except  her  baby  in  her  arms;  that  she  re- 
quested the  agent  repeatedly  to  notify  her 
of  the  arrival  of  her  train  as  she  might  not 
know  when  it  came,  and  that  the  agent 
promised  her  to  notify  her;  that  the  agent 
failed  to  notify  her,  and,  after  her  train  had 
left,  she  again  applied  for  information,  and 
was  told  in  an  insulting  manner  that  her 
train  had  left  20  minutes,  and  the  agent  then 
refused  to  answer  inquiries ;  that  the  failure 
to  notify  her  was  willful,  wanton,  reckless 
and  malicious,  and  she  was  damaged  $2,000. 
The  defendant,  by  way  of  answer,  made  a 
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general  denial.  The  canse  was  tried  and  re- 
sulted In  a  yerdict  for  the  plaintiff  for  $750. 
From  the  judgment  entered  on  this  yerdict, 
the  defendant  appealed  upon  six  exceptions. 

[1]  The  first  is  as  follows:  "Because  his 
honor,  the  presiding  judge,  erred  in  charg- 
ing the  jury  at  the  plaintifTs  request  *that 
when  a  passenger  requests  a  common  carrier 
to  notify  him  of  the  arriyal  of  a  train,  in 
time  to  board  the  train,  that  it  is  the  duty 
of  the  common  carrier  to  so  notify  that 
passenger.'"  His  honor  did  not  leaye  the 
subject  there.  He  at  once  quali^ed  the 
charge,  and  afterwards  specifically  stated 
that  the  plaintiff  must  show  negligence  in 
order  to  recoyer. 

[2]  This  court  has  held  repeatedly  and  re- 
cently that,  if  the  agents  of  a  railroad  under- 
take to  giye  information,  they  must  giye 
correct  information.  The  plaintiff  testified 
that  the  agent  undertook  and  promised  to 
notify  her,  and  did  not  do  so.  It  is  true  the 
agent  denied  it  and  its  conductor  said  that 
he  went  to  the  waiting  room  and  announced 
the  departure  of  the  train.  In  reply  the 
plaintiff  was  asked:  Q.  Was  that  train  an- 
nounced then?  A.  It  certainly  was  not  Q. 
Did  you  go  to  sleep. there?  A.  No,  sir;  I 
did  not"  There  was  testimony,  therefore, 
that  made  the  charge  as  modified  pertinent, 
and  this  exception  is  oyerruled. 

The  other  fiye  exertions  will  be  consider- 
ed together,  as  they  raise  but  a  single  ques- 
tion. 

"(2)  Because  his  honor,  the  presiding 
judge,  erred  in  refusing  the  motion  of  the  de- 
fendant made  at  the  dose  of  plaintiff's  case 
for  the  direction  of  a  yerdict  as  to  punitiye 
damages. 

"(3)  Because  his  honor,  the  presiding 
judge,  refused  to  charge  defendant's  request 
'that  under  the  testimony  in  this  case,  there 
can  be  no  recoyery  for  punitiye  damages,  as 
there  was  no  eyidence  of  wantonness  or  reck- 
lessness or  of  a  conscious  disregard  of  the 
rights  of  the  plaintiff.' 

"(4)  Because  his  honor,  the  presiding 
judge,  erred  in  charging  the  jury  that  'if 
the  eyidence  satisfied  you  by  its  preponder- 
ance that  the  defendant  was  willful  and  wan- 
ton in  any  of  the  particulars  alleged  in  the 
complaint,  and  that  that  willfulness  and 
wantonness  was  the  direct  and  proximate 
cause  of  the  plaintiff's  injury,  if  she  was  in- 
jured, then,  in  addition  to  actual  damages, 
she  would  be  entitled  to  recover  punitive 
damages,'  when  there  was  no  evidence  that 
defendant  was  willful  and  wanton  in  any 
of  the  particulars  alleged  in  the  complaint 

*'(5)  Because  his  honor,  the  presiding 
judge,  erred  in  refusing  the  motion  for  a  new 
trial  on  the  ground  that  there  was  no  evi- 
dence to  support  a  verdict  for  punitive  dam- 
ages. 

"(6)  Because  his  honor,  the  presiding 
judge,  after  charging  the  jury  *that  if  the 
evidence  satisfied  you  by  its  preponderance 


that  the  defendant  was  willful  and  wanton 
in  any  of  the  particulars  alleged  in  the  com- 
plaint, and  that  that  willfulness  and  wanton- 
ness was  the  direct  and  proximate  cause  of 
the  plaintiff's  injury,  if  she  was  injured, 
then,  in  addition  to  actual  damages,  she 
would  be  entitled  to  recover  punitive  dam- 
ages,' erred  in  not  granting  a  new  trial,  as 
there  was  no  evidence  that  the  defendant 
was  willful  and  wanton  in  any  of  the  partic- 
ulars alleged  in  the  complaint,  and  no  evi- 
dence upon  which  willfulness  or  wantonness 
could  be  inferred." 

[3]  All  these  exceptions  raise  the  single 
question  as  to  whether  there  was  any  evi- 
dence to  support  punitive  damages.  There 
was  testimony  that  the  plaintiff,  a  woman 
traveling  alone  except  her  baby  in  her  arms, 
in  a  strange  place,  sick  and  nervous,  ap- 
plied to  the  agent,  and  states  that  she  was 
hurrying  to  complete  important  business,  and 
asks  h€dp  to  catch  her  train ;  that  the  agent 
promises  the  assistance,  did  not  render  it, 
and  then  becomes  insulting  and  heedless  of 
her  appeals  for  help.  The  agent  does  not 
claim  to  have  done  anything  or  tried,  to  have 
done  anything  to  help  after  he  knew  that  she 
had  been  left  and  was  in  trouble.  It  is  true 
some  of  this  was  denied,  but  this  court  can- 
not say  that  there  was  no  evidence  upon 
which  to  base  punitive  damages,  and  these 
exceptions  are  overruled. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  is  aflirmed. 


osi  N.  c.  Ml) 
BANK  OF  GREENVILLE  v.  GORNTO. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1913.) 

1.  Husband  and  Wife  ({  14*)— Estates  bt 
Entibeties— Rights  or  Pabties. 

The  rights  of  husband  and  wife  ovniing 
real  estate  by  entireties  are  determined  by  the 
common  law,  under  which  the  possession  dur- 
ing their  joint  lives  rests  in  the  basband,  and, 
subject  to  the  limitation  that  neither  can  con- 
vey during  their  joint  lives  so  as  to  defeat  the 
right  of  the  survivor  to  the  whole  estate,  the 
husband  may  lease  the  property,  which  lease 
will  be  good  against  the  wife  during  coverture 
and  will  fail  only  in  the  event  of  her  surviving 
him. 

[ESd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i|  71-89;    Dec  Dig.  f  14.*] 

2.  Husband  and  Wife  (I  14*)— Estates  by 
Entireties— Rights  of  fabties. 

Const  art  10,  §  6,  declaring  that  the  prop- 
erty of  any  female  acquired  before  marriage 
and  all  property  to  which  she  may  after  mar- 
riage become  entitled  shall  be  her  sole  and  sep- 
arate property,  does  not  change  the  rights  of 
husband  and  wife  to  real  estate  owned  by  en- 
tireties. 

[E3d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  71-89 ;   Dec.  Dig.  §  14.*] 

3.  Husband  and  Wife  <|  14*)— EJstats  bt 
Entibett— Lease— Rights  of  Pubchaseb. 

Where  husband  and  wife  owning  real  es- 
tate by  entireties  executed  a  lease  which  was 
duly  recorded  without  the  privy  of  examination 
of  the  wife,  and  the  husband  and  wife  there- 
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after  daly  cosTeyed  the  real  estate  to  a  pnr^ 
chaser,  the  purchaser  occupied  no  hetter  posi- 
tion than  the  hushand,  and,  where  he  had  rec- 
ognized the  ri^ht  of  the  lessee  to  exercise  the 
privilege  of  renewal,  the  purchaser  took  sub- 
ject to  such  right;  tiie  lessee  having  actual 
possession. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  K  71-89;    Dec.  Dig.  i  14.*] 

4.   liAKDLOBD  AND  TENANT  (§  83*)— RSNEWAIi 

Clause— Validity— BtFFKCT. 

A  renewal  clause  in  a  lease  for  a  fixed 
term,  "with  the  privilege  of  ten  years  thereaft- 
er, on  the  same  terms,"  is  sufficient  in  form 
and  a  valid  part  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  tS  263,  264,  266-278^ 
295 ;    Dec.  Dig.  f  83.*] 

5.  Landlord  and  Tenant  (|  83*)— Renewal 
Clause— Co  VENA  NTS. 

Covenants  to  renew  a  lease  are  not  per- 
sonal, and  they  run  with  the  land,  and  are 
binding  on  the  legal  successors  of  the  lessee  as 
well  as  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {§  263,  264,  266-278»  295 ; 
Dec  Dig.  t  83.»] 

Appeal  from  Superior  Court,  Pitt  County; 
Cline,  Judge. 

Action  by  the  Bank  of  Greenville  against 
George  Gomto.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

The  action  is  brought  to  recover  posses- 
sion of  a  lot  and  building  conveyed  by  J.  A. 
Brady  and  wife,  Georgia,  to  plaintiff  on 
April  29, 1912,  by  deed  recorded  May  6, 1912. 
The  lot  was  leased  January  8, 1910,  by  Brady 
and  wife  to  Gomto  for  two  years,  commenc- 
ing February  1,  1910,  "with  the  privilege  of 
10  years  thereafter,,  on  the  same  terms," 
etc,  recorded  April  2,  1912.  The  privy  ex- 
amination of  Mrs.  Brady  was  never  taken  to 
the  lease.  All  the  conditions  of  the  lease 
have  been  complied  with  by  the  lessee,  and 
he  has  given  due  notice  in  apt  time  that 
he  will  continue  the  lease  for  10  years.  It 
is  admitted  that  the  property  was  conveyed 
by  a  deed  to  Brady  and  his  wife  and  that 
they  hold  an  estate  by  entireties.  His  honor 
rendered  judgment  for  defendant,  and  the 
plaintiff  appealed. 

Jarvls  &  Blow  and  Harding  &  Pierce,  all 
of  Greenville,  for  appellant  Harry  Skinner 
and  Albion  Dunn,  both  of  Greenville,  for 
appellee. 

BROWN,  J.  The  principal  question  pre- 
sented by  this  appeal  is  the  validity  of  the 
lease  for  10  years  made  by  Brady  to  de- 
fendant without  the  privy  examination  of 
Brady's  wife.  As  to  her,  of  course,  the 
lease  is  void. 

[1]  As  Brady  and  his  wife  held,  not  as 
tenants  in  common  or  joint  tenants,  but  by 
entireties,  their  rights  must  be  determined 
by  the  rules  of  the  common  law,  according  to 
which  the  possession  of  the  property  during 
their  joint  lives  rests  in  the  husband,  as  it 
does  when  the  wife  is  sole  seised.  Neither 
can  conyey  during  their  joint  lives  so  as  to 


bind  the  other  or  defeat  the  right  of  the  sur- 
vivor to  the  whole  estate.  Subject  to  the 
limitation  above  named,  the  hu£^nd  has 
the  same  rights  in  it  which  are  incident  to 
his  own  proi)erty.  By  the  overwhelming 
weight  of  authority  the  husband  has  the 
right  to  lease  the  property  so  conveyed  to 
him  and  his  wife,  which  lease  will  be  good 
against  the  wife  during  coverture  and  will 
fail  only  in  the  event  of  her  surviving  him. 
Pray  v.  Stebbins,  141  Mass.  219,  4  N.  E. 
824,  55  Am..  Rep.  462;  15  Am.  &  Eng.  849; 
Washburn  v.  Bums,  34  N.  J.  Law,  18;  Bar- 
ber V.  Harris,  15  Wend.  (N.  Y.)  615;  Jack- 
son T.  McConnell,  19  Wend.  (N.  Y.)  175,  82 
Am.  Dec.  439;  Fairchild  v.  Chastelleux,  1 
Pa.  176,  44  Am.  Dea  117;  PoUock  v.  Kelly, 
6  Ir.  C.  L.  367-375;  Godfrey  v.  Bryan,  14 
Ch.  Div.  516.  In  this  state  our  decisions 
have  long  since  been  settled  in  accordance 
with  the  common  law.  Topping  y.  Sadler, 
50  N.  a  359;  Simonton  y.  Cornelius,  98  N. 
C.  437,  4  S.  B.  38;  Bruce  y.  Nicholson,  109 
N.  C.  204,  18  &  E.  790,  26  Am.  St  Rep.  562; 
West  v.  Railroad,  140  N.  C.  621,  53  S.  E.  477, 
6  Ann.  Casi  360;  Bynum  y.  Wicker,  141  N. 
C.  96,  53  S.  E.  478,  115  Am.  St  Rep.  675. 
In  this  last-named  case  it  Is  said:  'This 
estate  by  entirety  is  an  anomaly,  and  it  is 
perhaps  an  oversight  that  the  Legislature 
has  not  changed  it  into  a  cotenancy,  as  lias 
been  done  in  so  many  states.  This  not  hay- 
ing been  done,  it  still  possesses  here  the 
same  properties  and  incidents  as  at  com- 
mon law." 

[2]  The  properties  and  incidents  of  this 
estate  are  not  changed  or  affected  by  article 
10,  t  6,  of  our  state  Constitution,  as  to  rights 
of  married  women.  Long  v.  Barnes,  87  N. 
0.333. 

[3]  It  is  contended  that  the  10-year  exten- 
sion clause  is  void  and  cannot  be  enforced 
against  the  plaintiff.  The  lease  being  valid 
during  the  lessor's  life,  the  plaintiff  occu- 
pies no  better  position  than  he.  It  was 
duly  recorded  prior  to  the  conveyance  to 
plaintiff,  thereby  giving  full  notice  by  which 
plaintiff  is  bound.  It  is  admitted  that  de- 
fendant gave  due  notice  of  his  intention  to 
exercise  the  privilege  of  renewal  for  10  years 
and  also  continued  in  possession,  and  it  ap- 
pears that  the  lessor,  Brady,  acknowledged 
defendant's  right  to  do  so. 

[4]  We  think  the  renewal  clause  sufficient 
in  form  and  a  valid  part  of  the  lease.  Bar- 
bee  V.  Greenberg,  144  N.  C.  432,  57  S.  B. 
125,  12  Ann.  Cas.  967.  In  this  case  the  lease 
was  for  three  years  'Vith  the  privilege  of 
three  years  more." 

[6]  Covenants  to  renew  are  not  personal. 
They  run  with  the  land,  and  are  binding 
upon  the  legal  successors  of  the  lessee  ar 
well  as  the  lessor.  They  are  entitled  to  the 
benefits  and  are  burdened  with  the  obliga- 
tions which  such  covenants  confer  on  the 
original  parties.    24  Ore  996. 

The  judgment  is  affirmed. 
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PERRELL  T.  HINTON  et  aL 

(Supreme  (Dourt  of  North  (Carolina.     Feb.  10, 

19;3.) 

1.  TRIAL  <S  72*)— Issues— EviDKNCB. 

On  the  trial  of  an  action  to  recover  land 
which  defendants  claimed  under  mortgasre  fore- 
closure, where  after  argument  they  asked  the 
court  to  open  the  case  and  permit  them  to  show 
that  the  statute  of  limitations  against  the 
mortgage  had  been  tolled  by  payments  by  the 
mortgagor,  and  evidence  on  that  issue  was  in- 
troduced by  both  parties,  the  question  of  pay- 
ment was  properly  submitted  to  the  jury. 

[Ed.  Note:— For  other  cases,  see  Trial,  Gent 
Dig.  §  168 ;   Dec.  Dig.  S  72.*] 

2.  Appeal  and  Ebboe  (§  882*)— Pebsons  En- 
titled TO  Allege  Ebbob. 

Where  an  issue  was  based  on  evidence  in- 
troduced upon  the  request  of  defendants,  after 
the  case  had  been  closed  and  argued,  defend- 
ants cannot  complain  of  the  submission  of  the 
issue  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tS  3591-3610;  Dec  Dig.  f 
882.*] 

3.  Appeal  and  E^bbob  <|  262*)— Necbssitt  07 
Objection. 

Defendants,  who  failed  to  except  to  the 
submission  of  an  issue  to  the  jury,  cannot  ob- 
tain relief  on  appeal,  though  they  assigned  the 
submission  of  the  issue  as  error. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  St  1582-1695;  Dec.  Dig.  f 
262.*J 

Appeal  from  Superior  Court,  Camden  Coun- 
ty; Lane,  Judge. 

Action  by  Floyd  Ferrell  against  C  L.  Hin- 
ton  and  others.  From  a  judgment  for  plaln- 
tiff,  defendants  appeal.    Affirmed. 

These  issues  were  submitted: 

"(1)  Did  W.  C.  Ferrell  malie  payment  on 
the  mortgage  debt  in  question,  as  claimed  by 
defendants?    Answer:   No. 

"(2)  Are  plaintiffs  the  owners  and  entitled 
to  the  possession  of  the  lands  in  question? 
Answer:   Tes. 

''(3)  What  is  the  annual  rental?  Answer: 
$20." 

Ward  &  Thompson,  of  Elizabeth  City,  for 
appellants.  E.  F.  Aydlett,  of  Elizabeth  City, 
for  appellee. 

BROWN,  J.  This  is  an  action  to  try  the 
title  to  land.  Plaintiffs  and  defendants  claim 
under  a  common  source.  Defendants  claim 
under  a  mortgage  executed  by  W.  C,  Ferrell 
and  wife  January  6,  ISDO,  and  due  January 
1,  1S97,  to  C.  G.  Btheridge.  This  mortgage 
was  foreclosed  under  povveir  of  sale  June  6, 
1910,  and  deed  executed  to  defendants. 
Plaintiffs  contend  that  the  mortgage  and 
debt  secured  in  it  were  barred  by  the  stat- 
ute of  limitations  (Revisal,  §  391,  subd.  3), 
and  that  the  power  of  sale  was  inoperative, 
and  the  sale  and  deed  made  in  pursuance  of 
it  void.  The  defendants  contend  that  there 
is  no  such  plea  set  up  in  the  complaint,  and 
that  therefore  his  honor  erred  in  submitting 
the  first  issue. 

[1]  It  Is   unnecessary   to  pass  upon   this 


point,  as  we  do  not  think  It  Is  open  now  to 
defendants  to  raise  it  The  record  discloses 
that  after  the  conclusion  of  the  evidence  and 
after  argument  to  the  court,  the  defendants' 
counsel  aslced  the  court  to  open  the  case  and 
permit  them  "to  offer  evidence  tending  to 
show  that  the  mortgage  had  been  li^ept  in 
date  by  payments  within  10  years  from  the 
foreclosure."  The  court  permitted  this  to 
be  done  at  the  instance  of  defendants,  and 
evidence  was  offered  by  both  parties.  This 
request  of  defendants,  in  our  opinion,  ren- 
dered the  submission  of  the  first  issue  appro- 
priate and  necessary. 

[2]  The  evidence  having  been  introduced 
upon  request  of  defendants,  It  is  not  open  to 
them  to  object  to  the  submission  of  an  issue 
made  necessary  by  their  conduct 

[8]  Again,  the  record  does  not  show  that 
defendants  entered  an  exception  to  the  sub- 
mission of  this  issue,  although  it  constitutes 
an  assignment  of  error.  The  record  shows 
that  after  the  evidence  was  finally  dosed, 
counsel  argued  that  the  first  issue  was  not 
material  and  not  raised  by  the  pleadings, 
and  should  not  be  submitted;  but  the  rec- 
ord fails  to  show  that  an  exception  to  the 
submission  of  the  issue  was  taken  and  en- 
tered at  the  time. 

The  judgment  of  the  superior  court  to  af- 
firmed. 

CLARK,  C.  J.,  concurs  In  the  opinion  of  the 
court  for  the  reason  given,  and  for  the  fur- 
ther reason: 

The  complaint  alleges  that  the  plaintiff  to 
the  owner  and  entitled  to  the  possession  of 
the  land  in  question,  without  setting  out  hto 
chain  of  title.  The  defendant  answered,  de- 
nying the  allegations  of  the  complaint  and 
without  setting  out  any  chain  of  title.  It 
was  therefore  open  to  the  defendant  to  at- 
tack the  validity  of  any  deed  offered  by  the 
plaintiff,  without  having  pleaded  Its  Invalid- 
ity. For  a  stronger  reason,  It  was  open 
to  the  plaintiff  to  attack  the  validity  of  any 
deed  offered  by  the  defendant  without  hav- 
ing pleaded  its  invalidity.  Indeed,  he  could 
not  foresee  what  deeds  the  defendant  would 
offer. 

When  the  defendant  offered  the  deed  ttom 
the  trustee  in  a  power  of  sale,  under  a  mort- 
gage which  fell  due  January  1,  1897,  and  11 
appeared  that  the  mortgage  had  been  fore- 
closed under  said  power  of  sale  June  6,  1910, 
the  plaintiff  was  entitled  to  rely  upon  that 
evidence  to  assert  the  invalidity  of  the  deed 
executed  by  the  trustee.  Under  Rev.  t  1044, 
such  power  of  sale  was  inoperative  after  the 
lai)se  of  10  years.  If  there  had  been  pay- 
ments which  would  have  taken  such  deed  out 
of  the  statute,  the  burden  was  upon  the  de- 
fendant to  show  such  fact  The  plaintiff 
could  not  have  pleaded  the  statute  of  limita- 
tions to  a  mortgage  and  power  of  sale  which 
were  not  set  out  in  the  answer.  Besides,  a 
reply  to  not  required,  except  when  the  answer 
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lets  up  a  counterclaim.  Wlien  the  answer 
contains  matter  of  defense  merely,  or  by  way 
of  avoidance,  the  plaintiff  is  not  required  to 
reply  unless  so  ordered  by  the  court.  Rev. 
i  485. 

HOKE,  J.,  concurs  in  concurring  opinion. 


OSi  N.  C.  851) 

HARDY  et  aL  ▼.  MITCHBLU 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1913.) 

1.  TbIAL      <i      296*)  —  INSTBUOTZONS  —  EbBOB 

Cubed  bt  Gitino  Othbb  Instbuctions. 
Where,  in  an  action  on  a  note,  the  court 
instructed  that  the  burden  was  on  plaintiff  to 
show  that  he  had  no  knowledge  of  the  infirmity 
in  the  note,  and  no  notice  of  any  defect  in  the 
title  of  the  person  negotiating  it,  it  was  not 
error,  in  charging  who  was  a  holder  in  due 
coarse,  to  fail  to  state  that  he  must  be  a  holder 
in  good  faith  for  value,  without  notice,  at  the 
time  it  was  negotiated  to  him,  of  any  infirmity 
in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it,  as  provided  by  the  nego- 
tiable instruments  statute  (Revisal  1905,  f 
2201). 

[Ed.  Note.*-For  other  cases,  see  TtiaL  Cent 
Dig.  B  705-713,  716,  710,  718;  Dec.  Dig.  S 
29a*] 

2.  Appeal  and  Bbbob  (|  215*)-~Pebsenta- 
Tiow  Below— Statement  of  Fact— Con- 
clusion OF  Law. 

An  erroneous  statement  in  an  instruction 
that  a  certain  fact  is  admitted  will  not  be  re- 
viewed, when  not  called  to  the  trial  court's  at- 
tention at  the  time;  the  rule  being  different 
from  that  in  the  case  of  an  error  in  a  conclu- 
sion of  law  embodied  in  the  charge,  in  which 
case  an  exception  to  the  error -may  be  noted 
after  the  trial  is  over. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  1309-1314;  Dec.  Dig.  fi 
215.'»] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty;  Justice,  Judge. 

Action  by  R.  H.  Hardy  and  another  against 
N.  G.  MitchelL  From  the  Judgment,  defend- 
ant  appeals.    A£9rmed. 

For  former  opinion,  see  156  N.  C.  76,  72 
S.  E.  95. 

These  issues  were  submitted  to  the  Jury : 

''First  Was  the  note  given  for  a  valuable 
consideration?   Answer:  No. 

"Second.  Was  the  note  sued  on  procured 
by  traad,  and  under  circumstances  against 
public  policy,  as  set  out  in  the  answer? 
Answer:  Yes. 

^Third.  Was  the  note  sued  on  indorsed  to 
plaintUTs  in  due  course  and  before  maturity? 


From  the  Judgment  raidered,  the  defend- 
ant appealed. 

J.  P.  Frizzelle,  of  Snow  Hill,  G.  V.  Oowper, 
of  Kingston,  and  L.  R.  Varser,  of  Lumberton, 
for  appellant  L.  V.  Morrill,  of  Snow  HiU^ 
and  L.  I.  Moore,  of  New  Bern,  for  appellees. 

BROWN,  J.  This  case  was  before  this 
court  at  a  former  term,  and  is  reported  In 


1 156  N.  C.  76,  72  S.  B.  95,  which  is  referred 
to  for  a  statement  of  the  facts. 

[1]  His  honor  instructed  the  Jury  upon 
the  third  issue  as  follows:  "Was  the  note 
sued  on  indorsed  to  the  plaintiffs  In  due 
course  and  before  maturity?  The  burden 
of  that  Issue  is  upon  the  plaintiffs  to  satisfy 
you  by  the  weight  of  the  evidence  that  they 
received  the  note  in  due  course.  In  the  case 
of  a  negotiable  instrument,  the  law  applies 
to  it,  when  you  say  'due  course,*  the  follow- 
ing: That  the  holder  in  due  course  is  the 
holder  who  has  accepted  the  instrument  un- 
der the  following  conditions:  That  the  in- 
strument is  complete  and  regular  upon  its 
face,  and  that  he  became  the  holder  of  it 
before  it  was  overdue,  and  without  notice 
that  it  had  betti  previously  dishonored,  if 
such  is  the  fact" 

The  defendant  excepted  to  so  much  of  said 
charge  as  defines  the  meaning  of  *'due  course*' 
as  used  in  our  statute  (Revisal,  c.  54,  |  2201), 
commonly  known  as  the  negotiable  instru- 
ment statute.  We  think  the  e:^ceptlon  is 
not  well  taken.  It  is  true  that  his  honor 
omitted  two  essential  parts  of  the  definition 
as  laid  down  in  this  case  (156  N.  O.  .76,  72 
S.  E.  95)  and  Bank  v.  Fountain,  148  N.  C. 
590,  62  S.  B.  738,  viz. :  "In  good  faith  and 
for  value ;  "and  at  the  time  it  was  negotiated 
to  him  he  had  no  notice  of  any  infirmity  in 
the  instrument,  or  any  defect  in  the  title 
of  the  person  who  negotiated  it** 

We  think  the  omission  was  fully  supplied 
in  subsequent  parts  of  the  charge,  wherein 
the  Jury  were  instructed  that  the  burden 
was  on  the  plaintiff  to  show  that  he  had  no 
knowledge  of  the  infirmity  in  the  note,  and 
no  notice  of  any  defect  in  the  title  of  the 
person  negotiating  it 

[2]  Defendant  excepts  because  his  honor 
instructed  the  Jury  that  "there  is  no  con- 
troversy upon  the  question  that  Mewborn 
paid  9225  for  the  note  of  $250,  and  that  it  is 
admitted  that  $225  was  paid  for  the  note.** 
It  is  true  we  find  no  such  admission  in  the 
record,  but  it  may  have  been  made  orally 
during  the  trial  and  not  appear  of  record; 
but  the  instruction  was  a  statement  of  a  fact 
made  to  the  Jury  by  the  court  It  was  not  a 
conclusion  of  law.  If  it  was  an  inadvert^ice 
upon  the  part  of  the  Judge,  it  was  the  duty  of 
counsel  for  defendant,  at  the  conclusion  of 
the  charge,  or  at  some  appropriate  moment 
before  the  case  was  finally  given  to  the  Jury, 
to  call  the  Judge's  attention  to  it,  so  that  the 
misunderstanding  could  be  cleared  up  and 
the  error  corrected  at  the  time.  Counsel 
will  not  be  permitted  to  sit  still  and  acqui- 
esce in  a  statement  by  the  court  that  a  fact 
is  admitted,  when  it  is  not  Counsel  should 
give  the  court  opportunity  to  correct  title  er- 
ror, if,  in  fact,  one  was  made. 

It  is  different  in  regard  to  matters  of  law 
embodied  in  the  charge.  To  those  instruc- 
tions counsel  may  note  exception  after  the 
trial  is  over,  and  are  not  required  to  except 
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or  call  the  court's  attention  to  them  Immedi- 
ately at  conclusion  of  the  charge.  "We  must 
assume,"  says  Mr.  Justice  Allen,  "that  the 
Judge  correctly  stated  the  admission  of  the 
parties;  and  if,  by  inadvertence,  he  did  not 
it  ought  to  have  been  called  to  his  atten- 
tion at  the  time,  and  cannot  be  made  the  sub- 
ject of  exception  for  the  first  time  in  the  case 
on  appeal."  La  Roque  v.  Kennedy,  166  N.  C. 
360,  72  S.  E.  454. 

We  think  it  needless  to  consider  the  other 
exceptions.  We  have  examined  them,  and 
found  them  to  be  without  merit. 

Affirmed. 


(in.  N.  c.  SIS) 

WINDLBY  et  al.  t.  McCLINBT  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1913.) 

1.  Religious  Sooikties  <fi  11*)— Conorbqa- 

TIONAL    StBTSM    OF    60VEBNHSNT--C0NTB0I« 

or  Majositt. 

Under  the  congregational  polity  followed 
by  Baptist  Churches,  each  congregation  is  in- 
dependent in  government,  and  a  majority  of 
its  members  control 

[Ed.  Note.— For  other  cases,  see  Religious 
Societies,  Cent  Dig.  {{  80-86;  Dec.  Dig.  i 
II.*] 

2.  Religious  Socibtiss  (j  22*)— Religious 
Sebvicbs— Rights  of  members  to  Wob- 
sniF. 

The  congregation  of  a  Baptist  Church,  in- 
dependent in  its  government  and  controlled  by 
a  majority  of  its  members,  collectively  purchas- 
ed its  church  property  which  was  conveyed  to 
trustees  of  the  *^ree  Will  Baptist  Church," 
and  subsequently  defendant  trustees,  represent- 
ing a  two- thirds  majority  of  its  members,  unit- 
ed in  a  conference  known  as  ''United  American 
Free  Will  Baptist"  Church,  and  adopted  its 
discipline  and  chose  a  pastor,  whereupon  plain- 
tiffs, a  minority  of  the  membership,  were  drop- 
ped from  membership,  withdrew,  and  chose  an- 
other ^nstor.  It  appeared  that  there  was  no 
such  difference  in  doctrine  or  discipUne  as  to 
effect  a  transfer  of  the  church  to  another  de- 
nomination, and  that  it  still  remained  an  orig- 
inal Free  Will  Baptist  Church.  Held,  that  the 
majority  were  entitled  to  the  free  and  unre- 
strained use  of  the  church  building,  subject  to 
the  right  of  the  minority  to  attend  their  regu- 
lar services. 

[Bid.  Note.— For  other  cases,  see  Religious 
Societies,  Cent  Dig.  §  146;    I>ec,  Dig.  §  22.*] 

Appeal  flrom  Superior  Oourt,  Beaufort 
Ctounty;  Bragaw,  Judge. 

Action  by  George  Wlndley  and  others, 
tmstees,  against  Harmon  McCUney  and 
ottiers,  trustees.  Judgment  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

Daniel  &  Warren,  of  Washington,  N.  CL, 
and  R%  T.  Martin,  of  Belhaven,  for  appel- 
lants. Ward  &  Grimes,  of  Washington,  N. 
C,  for  appellees. 

CLiARK,  0.  J.  The  plaintiffs,  represent- 
ing 55  of  the  membership  of  the  colored  Free 
Will  Baptist  Church  at  Pantego,  brought  this 
action  against  the  defendants,  represent- 
ing 105  of  said  membership,  to  restrain  them 
from   worshipping   in   the  church   building 


which  was  owned  by  the  congregation.  The 
case  in  its  general  features  nearly  resembles 
that  of  Conference  y.  Allen,  156  N.  C.  524, 
72  S.  E.  617,  which  is  decisive  of  this  case. 
[1 ,  2]  This  church,  like  all  Baptist  Churches, 
was  congregational  in  its  church  polity,  and 
each  congregation  is  independent  in  govern- 
ment, and  a  majority  of  its  members  control. 
The  judge  finds  as  facts  that  this  and  other 
colored  Baptist  Churches  of  that  section  unit- 
ed In  an  Annual  Conference  known  as  "Unit- 
ed American  Free  Will  Baptist"  Church  and 
adopted  a  discipline;  that  in  one  of  these 
conferences  held  in  1908  there  was  a  revision 
of  the  discipline,  on  which  subject  there  was 
division,  and  at  the  next  Conference  those 
churches  which  had  voted  to  reject  the  re- 
vision were  denied  a  seat  In  the  Conference ; 
that  subsequently  at  a  quarterly  meeting  of 
the  Pantego  church  August  30,  1912,  being 
the  regular  annual  meeting  for  the  election 
of  a  minister  for  said  church.  Rev.  John 
Windley  was  elected  pastor  by  a  vote  of  105 
to  55,  and  at  the  same  time  the  congregation 
voted  to  adopt  the  revised  discipline.  There- 
upon the  minority  (whom  the  plaintiffs  In 
this  case  represent)  withdrew,  and  chose  an- 
other pastor.  Subsequently  In  October,  1912, 
the  congregation  by  a  vote  of  105  ^ected  a 
board  of  trustees,  who  are  the  defendants 
in  this  action,  together  with  the  pastor,  said 
Rev.  John  Windley.  The  judge  further  finds 
as  facts  that  "neither  the  General  nor  An- 
nual Conference  of  the  United  American  Free 
Will  tBaptist  Church  (with  which  the  defend- 
ants afiiliate)  nor  the  Annual  Conference  of 
the  Free  Will  Baptists  (with  which  the  plain- 
tiffs affiliate)  has  any  control  or  govern- 
mental authority  over  the  individual  congre- 
gation, but  that  each  congregation  owns  its 
own  property,  elects  its  own  pastor,  trustees, 
and  other  officers;  that  this  church  property 
at  Pantego  was  purchased  by  the  congr^a- 
tlon  collectively,  without  any  assistance  from 
any  organization  of  any  denomination."  He 
further  finds  that  the  disciplines  adhered  to 
respectively  by  the  plaintiffs  and  defendants 
"are  not  essentially  different  In  doctrine  and 
do  not  repres^it  different  denominational 
creeds:  that  the  said  denomination  is  not 
controlled  by  a  bishop,  but  is  congregational, 
and  the  Annual  (Conferences  are  merely  an 
association  of  churches  for  the  purpose  of 
joining  their  efforts  for  general  churdi  work, 
but  that  the  Individual  churches,  with  re- 
spect to  their  local  work  and  local  s^f-gov- 
emment,  are  Independent;  that  since  the 
Section  <m  August  dO,  1912,  and  the  with- 
drawal of  the  minority  (55  members),  the 
names  of  those  withdrawing  have  been  drop- 
ped from  the  roll  of  the  Pantego  church,  no 
effort  having  been  made  by  the  minorl^  to 
participate  in  the  meetings  of  the  majority 
remaining  at  the  time  of  the  withdrawal." 
Upon  the  above  findings,  the  court  dissolved 
the  restaining  order,  anid  held  that  the  de- 
fendants were  entitled  to  the  free  and  un- 
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restrained  use  of  the  church  building,  but  that 
his  Judgment  should  not  be  construed  as  re- 
straining the  plaintiffs  or  any  other  members 
of  the  congregation  from  attending  the  reg- 
ular religious  services  held  by  the  majority 
of  members  of  the  congregation. 

If  it  had  appeared  that  there  had  been  a 
change  in  church  doctrine  or  in  church  polity 
so  material  in  its  nature  as  to  make  the  hold- 
ing of  the  church  by  the  defendants  in  effect 
a  transfer  of  the  church  to  another  denom- 
inatlon,  a  very  different  question  would  have 
been  presented  which  we  are  not  now  called 
upon  to  decide.  It  is  true  that  the  deed  for 
the  church  property  was  made  to  the  trus- 
tees of  the  "Free  Will  Baptist  Church  (color- 
ed),'* but  subsequently  thereto  in  1890  this 
congregation  united  with  other  churches,  and 
changed  their  designation  to  the  "United 
American  Free  Will  Baptist  Church."  In 
1908  there  was  a  revision  of  the  discipline 
for  which  the  delegate  of  Pantego  church 
voted  and  the  majority  of  its  members  voted 
indorsing  that  action.  The  majority,  105  In 
number,  are  In  possession  of  the  church,  and 
are  represented  by  the  defendants  in  this 
action.  The  minority,  consisting  of  .55  object- 
ing to  the  revision  ^and  styling  themselves 
simply  the  "Free  Will  Baptist  Church,"  are 
claiming  to  control  because  this  was  the  orig- 
inal designation  of  the  church  at  the  time  the 
deed  was  made.  This  is  the  point  in  the  con- 
troversy. It  is  true  that  the  deed  was  made 
to  "Trustees  of  the  Free  Will  Baptist  Church 
of  Pantego."  But  the  congregation  had  the 
right  to  join  an  Annual  Conference  or  Asso- 
ciation, styling  Itself  "United  American  f^ee 
Will  Baptist,"  and  to  adopt  a  discipline  pre- 
scribed by  such  Conference.  This  did  not 
destroy  their  individuality  and  independence 
as  a  congregation,  nor  cause  them  to  cease 
to  be  the  "Free  Will  Baptist  Chijirch  of 
Pantego."  Indeed,  the  prefix  "United  Ameri- 
can" before  the  words  "Free  Will  Baptist" 
simply  showed  an  association  of  the  churches 
of  the  latter  order.  The  congregation  voted 
to  join  that  conference  in  1890,  and  adopted 
Its  discipline  without  any  division.  The  con- 
troversy over  the  revision  of  that  discipline 
the  judge  finds  was  not  as  to  a  matter  caus- 
ing an  essential  or  material  change  in  church 
doctrine.  On  examination  of  the  disclplUies 
sent  up  in  the  record,  we  are  of  opinion  that 
the  revision  does  not  change  in  any  way  the 
identity  of  Pantego  church.  It  is  still,  as 
styled  in  the  deed,  "the  Free  Will  jBaptist 
Church"  of  Pantego. 
The  plaintiffs  asked  the  court  below  to 
'  exclude  105  members.  The  judgment  ex- 
cludes neither  the  105  represented  by  the  de- 
fendants nor  the  55  represented  by  the  plain- 
tiffs, bat  permits  all  to  attend,  and  recog- 
nizes the  ownership  and  control  of  the  church 
as  being  in  the  whole  membership,  and  that 
their  will  must  be  determined  by  the  majority. 
Affirmed. 


ae2  N.  c.  B16) 

BOWEN  et  aL  v.  JOHN  L.  ROPER  LUMBER 

CO. 

(Supreme  Court  of  North  Carolina.    Feb.  19, 

1913.) 

1.  Tbxal  (I  96^  —  Deglasations  as  to 
Boundaries  — FEBSONAL  Observations  of 
Witness— Motion  to  Stbiks. 

In  trespass  quare  clausum  fre^t,  where 
the  location  of  plaintifiTs  land  was  m  contro- 
versy, the  refusal  of  the  court  to  strike  testi- 
mony  by  plaintiff  as  to  the  location  end  bound- 
aiies  of  certain  deeds  is  proper,  though  it  was 
based  in  part  on  the  declarations  of  his  deceas- 
ed father,  where  it  was  also  based  on  his  ob- 
servations as  to  a  survey. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent* 
Dig.  i  248;  Dec.  Dig.  {  96.*] 

2.  Trespass  (§  36*)— Parties. 

In  trespass  quare  clausum  fregit,  the  only 
necessary  parties  plaintiff  are  those  who  owned 
the  land  at  the  time  of  the  trespass,  and  who 
are  Interested  in  the  recovery. 

[I'M.  Note. — For  other  cases,  see  Trespass, 
Cent,  Dig.  I  74;   Dea  Dig.  f  sfe.*] 

3.  Appeal  and  Ebrob  (S  1002*)— Revibw- 
Yerdictb. 

In  trespass,  where  title  to  land  was  in  is* 
sue,  depending  on  adverse  possession,  a  find- 
ing of  the  jury  under  a  proper  instruction  is 
conclusive  on  appeal;  the  evidence  being  con- 
flicting. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  3935-3937;  Dec.  Dig.  | 
1002,*] 

Appeal  from  Superior  Court,  Washington 
County;    Bragaw,  Judge. 

Trespass  quare  clausum  fregit  by  W.  D. 
Bowen  and  others  against  the  John  L.  Roper 
Lumber  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

On  issues  submitted,  the  jury  rendered 
the  following  verdict: 

"(1)  Are  the  plaintifTs  the  owners  of  the 
swamp  land  described  in  the  court  map  as 
'land  in  controversy'  within  the  lines  of  Y, 
X,  y,  U,  and  east  of  the  line  8,  9?  Answer: 
Yes. 

"(2)  If  so,  did  defendant  trespass  on  said 
lands?    Answer:     Yes. 

"(3)  If  so,  is  plaintiff's  claim  for  damages 
barred  by  statute  as  alleged?    Answer:    No. 

"(4)  What  damages,  if  any,  are  plaintiffs 
entitled  to  recover?    Answer:  f  1,500." 

Judgment  on  the  verdict  for  plaintiffs,  and 
defendant  excepted  and  appealed. 

A.  D.  MacLean,  of  Washington,  N.  C,  W. 
M.  Bond,  of  Edenton,  and  W.  M.  Bond,  Jr., 
of  Plymouth,  for  appellant.  Ward  &  Grimes, 
of  Washington,  N.  C,  for  appellees. 

PER  CURIAM.  The  court  has  carefully 
examined  the  record,  and  finds  no  exception 
to  the  proceedings  which  gives  the  defend- 
ant any  just  ground  of  complaint  The  title 
to  the  land  was  shown  to  be  out  of  the  state 
under  a  patent  to  Joseph  Dwight,  dated  in 
1758.  See  Bowen  v.  Lumber  Co.,  153  N,  C. 
366,  69  S.  E.  258.  Plaintiff  then  exhibited  a 
line  of  deeds,  beginning  in  1786  to  1892,  three 
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to  his  own  family  and  himself,  bearing  date, 
respectively,  In  1821,  1847,  1892,  and  offered 
evidence  tending  to  show  that  these  deeds, 
more  especially  those  of  1821, 1847, 1892,  cov- 
ered the  land  In  controversy,  and  that  with- 
in the  boundaries  on  the  highland  the  plain- 
tiff and  those  under  whom  he  claimed  had 
lived  continuously,  to  plaintiff's  personal 
knowledge,  for  44  years,  60  acres  being  un- 
der fence  and  cultivated,  with  house,  barn, 
stables,  etc.,  and  that  they  exercised  such 
dominion  and  control  over  the  swamp  land 
within  the  boundary  as  the  same  permitted, 
and  that  this  occupation  and  control  were 
continuous  and  exclusive.  Under  a  correct 
charge  the  Jury  have  accepted  this  as  the 
true  version  of  the  facts,  and  the  question 
of  title,  therefore,  has  been  properly  deter- 
mined In  plaintiff's  favor. 

[1]  The  only  objection  seriously  urged  for 
error  before  us  was  that  the  court  refused 
to  strike  out  a  portion  of  plaintiff's  testi- 
mony relevant  to  the  issue.  The  land  hav- 
ing been  surveyed  and  plots  made  and  ex- 
hibited on  the  trial,  the  plaintiff,  testifying 
in  his  own  behalf,  said,  among  other  things, 
that  the  deeds  of  1821,  1847,  and  1892  cov- 
ered the  land  In  controversy,  and  proceeded 
to  state  more  In  detail  as  to  certain  lines 
and  corners  of  the  laud,  and  more  particu- 
larly as  to  the  placing  of  the  point  of  con- 
tact with  the  Ross  patent,  one  of  the  ter- 
mini called  for  in  the  deeds;  the  objection 
urged  being  that  the  testimony  referred  in 
part  to  deeds  which  were  older  than  the 
witness,  and  that  he  testified  only  from  what 
his  deceased  father  had  told  him  about  the 
boundary.  Under  the  decisions  and  on  the 
facts  presented,  this  source  of  Information 
may  have  been  entirely  legitimate  for  it  was 
based  in  part  on  a  declaration  of  the  de- 
ceased father  before  any  controversy,  and 
as  to  the  boundary  of  the  Ross  patent,  a 
tract  adjoining  his  own,  and  thus  may  have 
been  entirely  competent  under  the  principle 
Illustrated  and  applied  in  Halstead  v.  Mul- 
len, 93  N.  G.  252 ;  Mason  t.  MoCk>rmick,  85 
N.  O.  220,  and  other  like  cases.  If,  however, 
the  contrary  be  conceded,  the  objection  is 
not  open  to  defendant  on  the  record,  for  the 
witness  stated  that  in  saying  the  deeds  in 
question  covered  the  land  he  spoke  from  in- 
formation received  from  his  father  and  oth- 
ers, and  he  also  said  he  had  seen  the  land 
surveyed,  and  knew  of  himself  of  the  posi- 
tion of  certain  lines  and  comers  marked  and 
recognized  as  part  of  the  boundary.  The 
statement  of  the  witness,  therefore,  did  not 
rest  alone  on  Information  derived  from  his 
deceased  father,  and  the  coort  made  a  cor- 
rect ruling  In  refusing  to  strike  out  the  tes- 
timony. 

[2]  Those  who  owned  the  land  at  the  time 
of  the  trespass  committed  and  all  who  have 
any  interest  In  the  recovery  are  parties  of 
record  and  the  objection  for  defect  of  par- 


ties is  without  merit  Daniels  r.  Railroad, 
168  N.  0.  418,  74  S.  E.  331. 

[3]  The  evidence  offered  tending  to  show 
adverse  occupation  of  the  locus  in  quo  on  the 
part  of  the  defendant  or  its  grantors  under 
the  deed  from  Anne  Blount,  administratrix, 
was  properly  submitted  to  the  jury  and  re- 
jected. The  issue  between  the  parties  de- 
pend^it,  chiefly,  on  questions  of  fact,  has 
been  submitted  to  the  jury  under  a  correct 
and  proper  charge,  and,  as  stated,  we  find 
no  reason  for  disturbing  the  conclusion  they 
have  reached. 

There  is  no  error,  and  the  judgment  la 
plaintiff's  favor  must  be  affirmed. 

No  error. 

'"™"™"  (Jitt  N.  c.  M4) 

CULLENS  et  aL  v.  OULLENS  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  19» 

1913.) 

L  Deeds  (§  105*)— Constbuotiow— OBAWXEKa 
Under  a  conveyance  to  a  woman  and  her 
children  they  take  as  tenants  in  common,  so 
that  only  those  bom  at  the  date  of  the  deed 
take,  unless  there  be  a  child  in  ventre  sa  mere. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  278-291,  372-374;  Dec  Dig.  |  105.*] 

2.  Deeds  (J  129* )— Estates  Conveyed. 

A  deed,  executed  prior  to  1879,  which  In 
the  premises  conveyed  ''unto  C.  and  her  chil- 
dren" and  in  the  habendum  ^^nnto  her  the  said 
C.  and  her  children  forever,"  without  the  word 
**heirs,"  gave  to  each  of  the  grantees  only  a  life 
estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i§  300-365,  416-435;   Dec.  Dig.  i  129.*] 

Appeal  from  Superior  dmrU  Hertford 
County;  Webb,  Judge. 

Action  by  Nathan  L.  Cullens  and  others 
against  William  B.  Cullens  and  another. 
From  a  judgment  for  plaintiffs,  defendants 
appeaL    Reversed,  and  new  trial  granted. 

The  plaintiffs  allege  that  Sarah  A.  Cul- 
lens died  seised  in  fee  of  said  lands  and  at 
her  death  they  descended  to  her  children, 
the  plaintiffs  and  defendant  Wm.  E.  Cullens. 
The  defendant  Wm.  E.  Cullens  answers  that 
he  denies  section  2  and  alleges  that  Sarah 
A.  Cullens  died  seised  In  fee  of  only  an 
undivided  one-fourth  Interest  In  the  land 
therein  described,  and  that  he  (defendant) 
was  a  tenant  owning  an  undivided  one- 
fourth  interest  In  fee  In  said  land.  He  fur- 
ther says  that  upon  the  death  of  Sarah  A. 
Cullens  one-eighth  of  her  one-fourth  Interest 
descended  to  him,  and  that  he  is  now  the 

owner  In  fee  of  part  In  the  land 

aforesaid.  The  defendant  Perry  makes  the 
same  answer  as  his  codefendant  and  claims 
to  be  the  owner  of  his  Interest  In  the  lands» 
which  have  be^i  sold  by  agreement  pending 
this  proceeding,  and  the  litigation  Is  over 
the  proceeds.  His  honor  gave  judgment  that 
plaintiffs  are  tenants  In  common  in  fee  with 
defendant  Wm.  B.  Cullens,  each  of  an  undi- 
vided one-eighth  Interest,  as  heirs  at  law 
of  Sarah  A.  Cullens.  The  defendants  Cul- 
lens and  J.  W.  Pwry  appealed. 
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Wlnbome  &  ^Hnbome,  of  Murfireesboro, 
and  Murray  Allen,  of  RaleLgb,  for  appel- 
lants. Pmden  ft  Ptnden,  of  Edenton,  and 
S.  Brown  Shepherd,  of  Balelgh,  for  aiH^iellees. 

BROWN,  J.  The  only  question  presented 
on  this  appeal  is:  What  interest  has  the 
defendant  Wm.  E.  Cullens  in  the  land  sold 
for  partition?  It  is  admitted  that  Wm.  Las- 
siter  owned  the  land  in  controversy  and  on 
August  16,  1865,  conveyed  the  same  by  deed 
to  his  daughter,  Sarah  A.  Cullens,  and  her 
children,  reserving  a  life  estate  to  himself 
and  his  wife,  Parthenia.  The  language  of 
the  deed  in  the  premises  is  "unto  Sarah  A. 
Cullens  and  her  children,**  and  in  the  haben- 
dum "unto  her  the  said  Sarah  A.  Cullens 
and  her  children  forever.**  There  Is  a  clause 
of  warranty  in  these  words:  "and  I,  the 
said  William  Lassiter,  for  myself,  my  heirs 
and  assigns,  do  and  will  warrant  and  defend 
the  right  and  title  of  the  above-described 
tract  of  lands  unto  the  said  Sarah  A.  Cul- 
lens and  her  children  forever  against  the 
lawful  claim  or  claims  of  all  persons  whom- 
soever." The  plaintiffs  contend  that  the 
deed  to  Sarah  A.  Cullens  and  her  children 
conveyed  only  a  life  estate,  on  account  of 
the  absence  of  the  word  "heirs". ip  connec- 
tion with  the  name  of  the  grantee,  and  that 
all  her  children  took  equally  an  undivided 
one-eighth  interest;  The  defendants  claim 
that,  under  said  deed,  Sarah  A.  Cullens  and 
her  three  chjlldren  living  at  the  date  of  the 
deed  became  owners  of  the  land  in  fee  sim- 
ple, subject  to  the  life  estate  of  the  Lassiter& 
At  the  date  of  the  deed  Sarah  had  three 
children ;  the  defendant  W.  E.  Cullens  being 
one  of  the  three.  One  of  the  three  children 
died  young  prior  to  the  death  of  Parthenia, 
who  survived  her  husband.  After  the  death 
of  Parthenia,  Sarah  had  bom  unto  her  sev- 
eral other  children,  all  of  whom  survived 
their  mother,  who  died  in  1911. 

[1]  We  think  it  well  settled  that  where 
land  is  conveyed,  as  in  this  case,  to  a  wo- 
man and  her  children,  they  take  as  tenants 
in  common,  and  only  those  born  at  the  date 
of  the  deed  take,  unless  there  is  one  in  ven- 
tre sa  mere,  and  then  such  child  would  also 
take;  but  that  fact  did  not  exist  in  this 
ease.  Dupree  v.  Dupree.  45  N.  C.  164,  59 
Am.  Dec  590;  Gay  t.  Baker,  68  N.  C.  344, 
08  Am.  Dec.  229 ;  Heath  v.  Heath,  114  N.  C. 
547,  10  S.  B.  155 ;  Campbell  v.  Everhart,  139 
N.  O.  511,  52  8.  B.  201. 

[2]  The  next  question  Is:  What  estate 
did  Sarah  and  her  children  (living  at  date 
of  the  deed)  take  tOider  tt?  The  plaintiffs 
contend  that  only  a  Ufe  estate  passed  under 
the  deed,  while  the  defendants  contend  a  fee 
simple  passed. 

As  the  word  "heirs"  nowhere  appears  in 
the  deed  In  connection  with  the  grantees, 
Sarah  Cnllens  and  her  children,  we  are  of 
opinion  that  the  said  grantees  each  todk  only 
tn  estate  for  his  or  her  life.    In  the  recent 


case  of  Boggan  y.  Somers*  152  N.  C.  S90,  67 
S.  E.  965,  it  is  held  that  deeds  to  land  made 
prior  to  1879  will  not  be  construed  as  in 
fee  in  the  absence  of  the  word  "heirs"  in 
th^  conveyance,  connected  with  the  name  of 
the  grantee,  and  descriptive  in  some  way  of 
the  estatQ  he  is  to  take ;  and  a  fee  will  not 
pass  when  it  appears  only  in  connection  with 
the  name  ,of  the  grantor.  In  a  well-consider- 
ed opinion  reviewini;  the  precedents,  Mr. 
Justice  Hoke  says:  "While  our  court  has 
long  shown  a  disposition  to  interpret  deeds 
as  conveying  a  fee  simple  where  such  a  con< 
struction  would  manifestly  best  effeetuate 
the  intent  of  the  parties,  in  deeds  bearing 
date  prior  to  the  statute  of  1879,  they  have 
always  required,  for  the  creation  of  SQCh  an 
estate,  that,  as  a  mere  construction  of  the 
legal  title  on  the  face  of  the  instrument,  the 
word  'heirs*  should  appear  in  the  deed  as 
connected  with  the  name  of  the  grantee,  and 
descriptive  in  some  way  of  his  estate,  and 
that  such  a  construction  was  not  permissible 
when  it  only  appears  in  connection  with  the 
name  of  the  grantor.'*  See,  also,  Real  Es- 
tate Co.  V.  Bland,  152  N.  C.  225,  67  S.  E.  483, 
and  Anderson  y.  Logan,  105  N.  O.  266,  11  S. 
E.  861.  In  this  last  case  it  is  expressly  held 
that  "where  there  are  no  words  of  convey- 
ance in  the  instrument,  or  where  the  word 
'heirs*  does  not  appear  in  any  part  of  the 
deed  except  In  connection  with  the  name  of 
the  bargainor,  or  with  some  expression,  such 
as  'party  of  the  first  part,'  used  in  the  clause 
of  warranty,  or  elsewhere,  to  designate  the 
grantor,  the  deed,  if  executed  before  the  act 
of  1879  was  passed,  will  be  construed  as 
vesting  only  a  life  estate  in  the  bargainee.** 
Stell  V.  Barham,  87  N.  C.  62. 

We  are  advertent  to  a  line  of  cases  which 
hold  that  where  the  word  "heira"  does  not 
appear  anywhere  in  the  deed,  ui)on  an  alle- 
gation in  the  pleadings  of  mistake,  etc.,  a 
court  of  equity  will  construe  the  deed  as 
passing  a  fee  simple,  when  upon  the  instru- 
ment itself  such  intention  plainly  appears. 
Tickers  v.  Leigh,  104  N.  C.  248,  10  S.  B.  308 ; 
Real  Estate  Co.  v.  Bland,  supra.  The  plead- 
ings in  this  case  fall  to  present  such  ques- 
tion. The  answers  of  the  defendants  contain 
no  allegation  that  the  word  "heirs"  wa« 
omitted  by  mistake,  and  that  it  was  the 
plain  intention  of  the  grantor,  Wm.  Lassiter, 
to  convey  the  land  to  his  daughter  Sarah 
and  her  then  liviug  children  In  fee.  The 
defendant  asks  for  no  equitable  relief.  But 
we  are  not  prepared  to  say  that  upon  the  face 
of  this  deed  it  was  the  manifest  intention  of 
Wm.  Lassiter  to  give  the  land  to  Sarah  Cul- 
lens and  her  th^i  living  children  in  fee  to 
the  exclusion  of  those  after  bom.  It  was 
more  likely  his  intention  to  convey  It  to 
Sarah  herself  in  fee,  and  after  her  death  to 
her  children,  using  the  word  "children**  tn 
the  sense  of  heirs  of  her  body.  But  under 
the  settled  decisions  of  this  court  the  in- 
strument fails  to  effectuate  such  purpose. 
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and  In  onr  opinion  conyeys  to  Sarah  and 
her  children  living  at  date  of  the  deed  an 
estate  for  life  as  tenants  in  common.  It 
therefore  follows  that  the  defendant  Wm. 
E.  Cullens  Is  the  owner  for  his  life  of  one- 
fourth  Interest  in  the  land,  and  is  entitled 
to  the  same  life  interest  in  one-fourth  of  the 
proceeds  of  sale.^ 

It  may  be  that  when  Wm.  Lassiter  died 
the  fee  descended  to  Sarah,  his  daughter, 
If  she  was  his  only  heir,  and,  if  so,  the  de- 
fendant Wm.  E.  Cullens  would  inherit  along, 
with  the  other  heirs  at  law  of  Sarah.  That 
will  be  inquired  Into  on  next  trial. 

The  effect  of  the  special  proceeding  for 
partition  In  1865  between  the  heirs  at  law 
of  Wm.  Lassiter  was  not  passed  on  by  the 
judge  below  and  Is  not  presented  on  this 
appeal  by  any  assignment  of  error,  and  the 
same  Is  true  as  to  evidence  which  the  court 
declined  to  hear,  that  Sarah  Oullens  had 
been  in  the  adverse  possession  of  the  land 
from  1867  to  her  death  in  191L  As-  Sarah 
was  a  life  tenant,  and  as  such  In  possession, 
we  fail  to  see  how  she  acquired  title  to  the 
*fee  by  adverse  possession;  but  that  matter 
may  also  be  gone  into  on  the  next  trlaL 

New  trial. 

(161  N.  C.  822) 

MITCHELL  V.  FREEMAN. 

(Supreme  Court  of  North  Carolina.    Feb.  19, 

1913.) 

Adverse  Possession  (S  41*)— Suffioienot  ov 

Possession. 

Where  plaintiff,  in  1882,  merely  gave  de- 
fendant's grantor  possession  under  a  parol 
agreement  by  the  latter  to  purchase  and  pay 
the  purchase  money,  no  part  of  which  was  ev- 
er tendered,  and  there  was  no  showing  of  ad- 
verse possession  until  the  conveyance  to  de- 
fendant in  March,  1900,  defendant  cannot  claim 
under  the  statute  of  limitations. 

[B3d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  SI  184-^206;  Dec  Dig.  S 
41.»1 

Appeal  from  Superior  Gonrt,  Bertie  Coun- 
ty; Cline,  Judge. 

AcUon  by  J.  W.  Mitchell  against  V.  H. 
Freeman.  F^om  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Wlnbome  &  Wlnbome,  of  Murfreesboro, 
Murray .  Allen,  of  Ualelgh,  and  Winston  ft 
Matthews,  of  Windsor,  for  appellant  L^  L. 
Smith,  of  Gatesville,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  sold  the  land 
in  controversy,  20  acres,  to  J.  B.  Ruffin,  for 
the  sum  of  |60,  upon  a  parol  conditional  sale 
under  which  he  entered  into  possession  in 
1882.  In  March,  1909,  the  diildren  of  J.  B. 
Rufiln,  he  being  dead,  conveyed  a  tract  of 
land  to  the  defendant.  Freeman,  within  the 
boundaries  of  which  was  embraced  the  20 
acres  in  controversy.  There  are  several  ex- 
ceptions, but  the  only  one  that  requires  con- 
sideration is  the  defense  of  the  statute  of 
Hmitationa. 


The  plaintiff  executed  no  conveyance  or 
written  agreement  to  convey  to  J.  B.  Ruffln 
or  his  heirs.  Ruffin  entered  into  possession 
under  a  parol  agreement  to  pay  the  purchase 
money.  No  part  of  this  has  been  paid,  nor 
has  t^ere  been  any  offer  to  pay,  though  the 
plaintiff  is  willing  to  accept  the  same  with  in- 
terest thereon.  There  is  no  evidence  of  any 
adverse  possession  until  the  conveyance  to 
the  defendant  In  March,  1909,  and  this  ac- 
tion was  begun  in  September  of  that  year. 
The  plea  of  the  statute  could  not  avail  the 
defendants. 

No  error. 


(162  N.  C.  508) 

PATE  V.  SNOW  HILL  BANKING  &  TRUST 

CO. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1913.) 

TBIAL    (I    256*)  ^INSTBUOTIONB— RBQUKSIS— 

Necessity. 

Where,  in  an  action  for  the  balance  due 
on  a  deposit,  plaintiff  claimed  that  he  made 
two  deposits  of  the  same  amount  on  the  same 
day,  while  the  bank  claimed  that  only  one 
deposit  was  made,  and  the  stub  of  plaintiff*s 
checkbook  contained  an  entry  by  the  cashier 
showing  two  deposits,  but  plaintifrs  passbook 
showed  only  one  deposit,  a  charge  that,  if  plain- 
tiffs claim  was  true,  defendant  was  indebted 
to  him,  while  otherwise  plaintiff  could  not  re- 
cover, was  not  affirmatively  erroneous,  and,  in 
the  absence  of  a  special  prayer,  the  omission 
to  charge  that  the  entry  of  both  deposits  in  the 
checkbook  was  prima  facie  evidence  that  the 
deposits  were  made  was  not  reVersible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  628-641;    Dec.  Dig.  §  256.*! 

Appeal  from  Superior  Goort,  Greene  Coun- 
ty: Cline,  Judge. 

Action  by  McD.  Pate  against  the  Snow 
Hill  Banking  &  Trust  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

G.  W.  Lindsay,  fbr  appellant  L.  Y.  Mor- 
rill, of  Snow  Hill,  for  appellee. 

PBR  CURIAM.  This  Is  an  action  to  re- 
cover the  balance  of  a  d^osit  alleged  by  the 
plaintiff  to  have  been  made  on  December  17, 
1910,  with  defendant,  the  balance  which 
plaintiff  claims  being  91,105.69.  Plaintiff  al- 
leges that  he  made  two  deposits  on  this  date, 
each  in  the  amount  of  |l,d92.35,  one  in  the 
morning  and  the  other  in  the  afternoon  of 
the  same  day.  Defendant  denied  this  alle- 
gation, and  alleged  that  plaintiff  made  only 
one  deposit  of  f  1,892.85  in  the  morning  of 
December  17,  1910.  If  this  is  true,  plaintiff 
is  indebted  to  defendant  in  the  sum  of  $286.- 
70,  but,  if  plaintiff's  allegations  be  true,  the 
defendant  owes  him  $1405.59,  the  difference 
between  the  amount  of  the  second  deposit 
and  the  said  balance  of  $28a76,  which  he 
would  owe  the  defendant  if  his  allegation  is 
not  true,  and  whidi  was  pleaded  as  a  ooun- 
terclaim. 
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llie  jury  returned  the  following  verdict: 

"(1)  Is  the  defendant  indebted  to  the  plain- 
tiff, and  if  so,  in  what  amount?  Answer: 
Nothing. 

"(2)  Is  the  plaintiff  indebted  to  the  de- 
fendant upon  its  GounterclaizQ,  and  if  so,  in 
what  amonnt?    Answer:  $286.76." 

The  conrt  instructed  the  jury  that  it  was 
largely  a  question  of  fact  If  the  Jury  found 
from  the  evidence  according  to  plaintiff's  al- 
legations and  his  account  of  the  transaction, 
then  the  first  issue  should  be  answered,  "Yes," 
$1,105.59.  and  the  second  issue,  "Nothing;" 
but,  if  they  found  the  other  way  their  an- 
swer to  the  first  i^sue  would  be  "No,"  and 
to  the  second  issue,  "Yes;  $286.76."  The 
plaintiff  excepted  upon  the  ground  that  the 
presiding  Judge  should  have  charged  that  the 
entry  of  both  deposits  on  the  stub  of  plain- 
ttiTs  checkbook  by  the  cashier  was  prima 
fade  evidence  that  the  deposits  were  made. 
No  such  instruction  was  requested  by  the 
plaintiff,  and,  in  the  absence  of  a  special 
prayer,  the  omission  to  so  charge,  there  be- 
ing no  affirmative  error,  is  not  ground  for 
reversal,  even  if  plaintiff  would  have  been 
entitled  to  the  instruction.  McKinnon  v. 
Morrison,  104  N.  G.  354,  10  S.  E.  513;  Sim- 
mons V.  Davenport,  140  N.  C.  407,  53  S.  B. 
225.  The  instruction  to  which  exception  was 
taken  merely  meant  that  the  entries  were 
not  so  controlling  or  conclusive  as  to  pre- 
vent the  Jury  from  finding  as  an  Independent 
fact  that  the  second  deposit  was  or  was  not 
made  by  the  plaintiff,  though  the  Jury  had 
the  right  to  consider  them.  Plaintiff's  pass- 
book did  not  show  the  deposit,  and  did  not 
correspond  with  the  checkbook.  A  careful 
examination  and  analysis  of  the  testimony 
impresses  ns  with  the  belief  that  the  two 
entries  represented  in  fact  but  one  deposit, 
and  that,  therefore,  there  was  a  mistake  in 
the  entries  on  the  checkbook.-  It  is  a  singu- 
lar coincidence  that  the  plaintiff,  who  had 
not  counted  the  money  before  he  carried  it 
to  the  bank,  should  have  had  two  parcels  of 
precisely  the  same  amounts,  even  to  the 
cents.  The  verdict  appears  to  be  correct  up- 
on the  merits,  and  the  proceedings  are  free 
from  error. 

No  error. 


(Id  N.   C.  307) 

DRAPER   T.   ATLANTIC   COAST  LINE  R. 

CO. 

(Supreme  Ck>nrt  of  North  Carolina.     Feb.  26, 

1913.) 

1.  RaIIJIOADS    (i    397*)^lNJUBIES'-£vinEIVCE 

—Relevancy. 

In  an  action  for  damages  for  death  of 
plaintiff's  deceased,  who  was  admitted  to  have 
been  lying  on  the  track,  evidence  as  to  how 
fBLT  a  man  standing  up  could  be  seen  with  an 
electric  headlight  was  competent  to  show  the 
force  of  the  headlight  as  a  circumstance  upon 
the  question  within  what  distance  the  engineer 
coald  see  a  man  lying  on  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.   IS  1344-1355;.  Dec  Dig.  f  397.*i 


2.  Appeal  and  Ebbob  (I  1048*)— Habmlbss 
Ebrob— Admission  of  Testimony. 

Although  a  question  as  to  the  distance  re- 
quired to  stop  a  passenger  train  did  not  speci- 
fy the  size,  weight,  or  speed  of  the  train,  the 
answer  thereto  was  not  prejudicial,  where,  on 
cross-examination,  the  witness  testified  that 
he  knew  nothing  about  the  train  in  question, 
and  had  only  seen  light  trains,  going  at  20  or 
25  miles,  stop  in  the  space  he  specified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4140-4145,  4151,  4158- 
4160;  Dec  Dig.  §  104a»] 

3.  Evidence  (§  514* )— Opinion  Bvidbncb- 
Basis  of  Opinion. 

An  answer  of  a  witness  that  the  train 
which  killed  deceased,  properly  equipped,  and 
at  the  speed  it  would  attain  from  the  last 
stopping  place,  could  be  stopped  within  200 
yards,  was  competent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2319-2323;  Dec  Dig.  |  514.*] 

4.  Appeal  and  Ebbob  (f  1033*)— Habmlbss 
Ebbob— Admission  of  testimony. 

Testimony  of  plaintiffs  witness  that  the 
train  which  killed  plaintiiTs  deceased  could 
have  been  stopped  in  200  yards,  if  incompetent, 
was  not  prejudicial,  where  defendant  was  at- 
tempting to  establish  the  fact  that  the  train 
could  not  be  stopped  in  less  than  200  yards, 
and  deceased  was  first  seen  165  yards  ahead. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4052-4062;  Dec  Dig.  | 
1033.*] 

5.  Trial   (f  235*)— Classes  of  Evidence— 
Instbuctions. 

There  is  no  distinction  that  can  be  drawn 
in  an  instruction  between  the  evidence  of  the 
engineer  of  a  train  and  other  witnesses  as  to 
the  distance  in  which  a  train  operated  by  such 
engineer  could  be  stopped,  except  that  the  jury 
may  consider  the  better  opportunity  of  the 
engineer  to  know. 

[Ed.  Note.^-For  other  cases,  see  Trial,  Cent 
Dig.  H  530-541,  543-548,  551;  Dec  Dig.  i 
235.*] 

0.  Appeal  and  Ebbob  (S  263*)— Assignments 
OF  Ebbobt— Exceptions. 

An  assignment  of  error,  based  on  error 
in  a  part  of  the  charge  to  which  there  is  no 
exception,  cannot  be  considered  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  151&-1532;  Dec  Dig.  S 
263.*] 

7.  Tbial  (§  296*)— Instbuctions— CoNSTBUc- 
TiON  TooiffTHEifr— SunroiBifCT. 

Although  an  instruction  that  the  jury  had 
"a  right  to  give  this  man  $500,  |2,000,  or  any 
amount  that  you  may  come  to  the  conclusion 
he  is  entitled  to  recover,  basing  your  findings 
upon  the  evidence,"  if  standing  alone,  would  be 
erroneous  for  not  setting  out  a  measure  of 
damages,  it  was  not  error  where,  in  the  pre- 
ceding sentence,  the  correct  rule  of  damages 
was  stated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.^H  705-713,  715,  716,  718;    Dec  Dig.  f 

8.  Railboads  (8  396*)— Pebsons  on  Tback— 
Last  Cleab  Chance— Bubden  of  Pboof. 

In  an  action  for  the  death  of  deceased, 
who  was  alleged  to  be  lying  helpless  on  de- 
fendant's track,  the  burden  was  on  plaintillf  to 
prove  that  the  intestate  was  killed  by  defend- 
ant's train;  that  at  the  time  of  the  killing  in- 
testate was  down  on  the  track  in  an  apparently 
helpless  condition;  and  that  defendant,  by  the 
exercise  of  ordinary  care,  could  have  discovered 


•For  4tli*r  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  4k  Rep'r  Ind 
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:he  intestate  in  time  to  stop  the  train '  and 
avoid  the  killing. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  U  1341-1343,  1357;  Dec  Dig.  | 
396.»] 

9.  Railboads  (t  398* )— Persons  oh  Track— 
Personal  Injuries— Evidence. 

In  an  action  for  death  of  plaintiflTs  intes- 
tate, evidence  held  to  warrant  a  finding  that 
defendant,  by  ordinary  care,  could  have  dis- 
covered the  intestate  in  time  to  stop  the  train 
and  avoid  the  killing. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1856,  1358;    Dec.  Dig.  {  398.*] 

10.  Evidence    (|   568* ) —Effect  — Opinion 
Evidence.  • 

The  jury,  in  a  personal  injury  case,  is  not 
bound  by  the  opinion  of  witnesses  as  to  the 
distance  within  which  a  train  could  stop,  but 
may  consider  all  relevant  facts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ${  239^2394;    Dec  Dig.  §  568.*] 


he  first  saw  the  object  be  knew  it  was  a 
man;  that  his  body  was  in  the  center  of 
the  track,  with  his  legs  over  the  right-hand 
rail;  and  that  the  body  was  not  concealed, 
but  was  a  little  lower.  The  conductor  testi- 
fied, among  other  thhigs,  that  a  man  could 
be  seen  about  200  yards  on  the  track. 

There  was  evidence  on  the  part  of  the 
defendant  that  the  train  was  properly  equip- 
ped; that  a  careful  lookout  was  maintained; 
that  the  intestate  could  not  have  been  seen 
a  greater  distance  than  165  yards;  that  the 
train  could  not  have  been  stopped  in  less 
than  200  yards. 

There  was  a  verdict  and  Judgment  in  fa- 
vor of  the  plaintiff,  and  the  defendant  ex- 
'cepted  and  appealed. 

Mason,  Worrell  &  Long,  of  Jackson,  and 
F.  S.  Sprulll,  of  Rocky  Mount,  for  appellant 


W.  E.  Daniel,  of  Weldon,  and  Peebles  &  Har- 
Appeal  from  Superior  Court,  Northampton  I  rls  and  Gay  ft  Midyette,  all  of  Jackson,  for 


County;  Webb,  Judge. 

Action  by  Ada  Draper,  administratrix, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afi^med. 

This  action  is  to  recover  damages  for  the 
alleged  negligent  killing  of  the  plaintiff's  in- 
testate. It  was  admitted  at  the  trial  that 
in  the  early  morning  of  July  1,  1911,  at  3:25 
o'clock,  while  it  was  very  dark,  the  plaintiff's 
intestate  lay  down  on  his  back  upon  the 
defendant's  track  between  Weldon  and  Garys- 
burg,  aud  was  in  this  position  when  he  was 
struck  and  killed  by  defendant's  train.  It 
was  also  admitted  that  the  track  was  straight 
from  Weldon  to  the  point  where  the  intes- 
tate of  plaintiff  was  struck,  a  distance  of  a 
mile  and  upgrade,  and  that  the  train  was 
going  from  Weldon  to  point,  and  beyond, 
where  plaintiff's  intestate  was  hit,  and  that 
defendant's  said  passenger  train  ran  over  and 
against  the  plaintiff's  Intestate;  that  said 
train  was  equipped  with  the  best  electric 
headlight;  and  that  plaintlfiTs  intestate  died 
in  a  short  time  after  the  accident,  as  a  re- 
sult of  his  injuries.  It  was  in  evidence  that 
the  intestate  was  very  drunk,  and  that  he 
was  inquiring  for  a  place  to  sleep  a  short 
time  before  he  was  killed. 

The  train  consisted  of  the  engine,  a  bag- 
gage car,  an  express  car,  and  four  heavy 
Pullmans,  and  the  body  was  found,  after 
the  killing,  under  the  first  truck  of  the  sec- 
ond car  from  the  engine.  It  was  a  clear 
night;  the  track  was  straight;  the  train  was 
moving  slightly  upgrade  at  a  speed  of  30  or 
40  miles  an  hour ;  and  there  was  evidence 
that  the  electric  headlight  would  enable  the 
engineer  to  see  a  man  standing  up  four  or 
five  hundred  yards.  The  train  was  equipped 
with  the  best  appliances,  and  the  engineer 
testified  that  he  discovered  a  man  was  on 
the  track  when  165  yards  distant,  and  that  he 
could  stop  the  train  in  the  "neighborhood  of 
200  yards" ;  that  200  yards  was  "as  near  as 
he  could  stop  it"    He  also  testified  that  when 


appellee. 

ALLEN,  J.  There  are  several  exceptions 
to  evidence,  none  of  which  require  extended 
discussion. 

[1  ]  It  was  competent  to  prove  that  a  man 
standing  could  be  seen  with  an  electric  head- 
light four  or  five  hundred  yards,  for'  the 
purpose  of  showing  the  force  of  the  head- 
light, as  a  circumstance  upon  the  question 
within  what  distance  the  engineer  could  see 
a  man  down  on  the  track;  and  it  also  ap- 
pears that  this  fact  was  not  In  dispute,  as  a 
witness  for  the  defendant  testified:  "How 
far  you  can  see  an  object  on  the  track  with 
an  electric  headlight  depends  on  how  the 
object  is.  The  size  of  a  man  standing  up 
you  could  see  four  or  five  hundred  yards." 

[2]  The  question  asked  the  witness  for  the 
plaintiff,  "How  far  would  you  say,  then, 
that  it  would  take  to  stop  a  passenger  train 
after  it  began  to  stop?"  and  his  answer, 
"Seventy-five  yards,"  ought  to  haye  been  ex- 
cluded, unless  it  is  assumed  that  the  ques- 
tion and  answer  were  based  on  the  facts  in 
evidence  as  to  the  speed  of  the  train.  Its 
length  and  weight,  and  the  condition  of  the 
track ;  hut  the  whole  evidence  of  this  witness 
shows  that  the  opinion  he  expressed  could 
not  have  Infiuenced  the  verdict  He  said,  on 
cross-examination,  "that  he  had  seen  trains 
stop  with  emergency  air  brakes,  but  he  could 
not  give  an  instance ;  nor  had  he  ever  meas- 
ured the  distance  from  the  application  of 
the  brake  to  the  stopping  place  of  the  train. 
The  train  upon  which  he  saw  the  emergency 
brakes  applied  was  a  light  Seaboard  train, 
running  not  over  20  or  25  miles  an  hour; 
and  he  knew  nothing  at  all  about  how  long 
it  would  take  the  emergency  air  brakes  to 
stop  a  heavy  Pullman  train,  running  30  or 
40  miles  an  hour.  He  had  never  ridden  en 
an  Atlantic  Coast  Line  train." 

[3,4]  The  answer  of  the  witness  for  the 
plaintiff  that  the  train  which  killed  the  in- 
testate, properly  equipped,  and  at  the  speed 
It  would  attain  from  Weldon  to  the  place 
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of  the  killing,  coold  be  stopped  within  200 
yards,  was  co^mpetent ;  but^  If  not,  this  was  a 
fact  the  defendant  was  endeavoring  to  es- 
tablish, and  the  engineer  and  the  conductor 
testified  that  the  train  conld  be  stopped  with- 
in 200  yards. 

[S]  The  eleventh  exception  Is  to  the  fail- 
ure to  charge  that  the  evidence  of  the  en- 
gineer as  to  when  he  did  or  conM  discover 
the  Intestate  was  positive  evidence,  while  the 
testimony  of  the  plalntUTs  witness  on  this 
question  was  not  positive.  The  form  of  the 
prayer  for  instruction  shows  the  difficulty 
confronting  the  defendant's  counsel.  He  was 
endeavoring  to  contrast  positive  and  negative 
testimony;  and,  while  he  asserted  that  the 
evidence  of  the  engineer  was  positive,  he"  was 
not  willing  to  commit  himself  to  the  state- 
ment that  the  evidence  of  the  plaintiff's  witr 
neSs  was  negative.  We  fail  to  see  the  dis- 
tinction attempted  to  be  drawn,  and  are  of 
opinion  that  the  evidence  of  an  engineer  that 
he  could  or  could  not  have  discovered  within 
a  certain  distance  belongs  to  the  same  class 
with  that  of  another  witness,  who  testifies 
to  the  same  fact;  and  that  the  only  differ- 
ence between  the  two  is  that  the  jury  may 
consider  the  better  opportunity  of  the  en- 
gineer to  Imow, 

[6]  The  thirteenth  assignment  of  error 
cannot  be  considered,  because  it  is  based  on 
alleged  error  In  a  part  of  the  charge  to 
which  there  is  no  exception  in  the  case  on 
appeal.  Worley  v.  Logging  Co.,  157  N.  O.  4©8, 
73  a  B.  107. 

[7]  The  fourteenth  assignment  of  error  is 
to  the  concluding  sentence  in  the  charge  on 
damages:  "You  have  a  right  to  give  this 
man  $500,  $2,000,  or  any  amount  that  you 
may  come  to  the  conclusion  that  he  Is  enti- 
tled to  recover,  basing  your  findings  upon 
the  evidence  in  the  case  as  you  see  it,  not 
exceeding  $2,000."  Standing  alone,  this 
diarge  would  be  objectionable,  because  it 
furnishes  no  rule  for  the  admeasurement  of 
damages;  but  it  thrust  be  considered  in  con- 
nection with  other  parts  of  the  charge,  and 
Immediately  before  the  sentence  quoted  the 
court  charged  the  Jury,  clearly  and  at  length, 
as  to  the  correct  rule  of  damages,  to  which 
no  exception  was  taken. 

This  disposes  of  the  exceptions  relied  on 
in  the  brief  of  the  defendant,  except  those 
relating  to  the  motion  to  nonsuit 

[8]  The  burden  was  on  the  plaintiff  to  es- 
tablish three  facts:  (1)  That  the  Intestate 
of  the  plaintiff  was  killed  by  the  train  of 
the  defendant  (2)  That  at  the  time  of  the 
killing  the  intestate  was  down  on  the  track 
in  an  apparently  helpless  condition.  (3)  That 
the  defendant  by  the  exercise  of  ordinary 
care,  could  have  discovered  the  Intestate  in 
time  to  stop  the  train  and  avoid  the  killing. 

[9]  The  first  fact  was  admitted ;  and  there 
was  ample  evidence  to  sustain  a  finding  in 
favor  of  the  plaintiff  on  the  second.     The  _ 

third   was  in   more  doubt;  and,   while  we  |  vol.  8,  p.  6923.] 


think,  on  the  whole  evidence,  the  jury  might 
have  found  this  in  accordance  with  the  con- 
tention at  the  defendant  we  cannot  say  there 
is  no  evidence  to  supporjt  a  finding  in  favor 
of  the  plaintiff.  According  to  the  evidence 
of  the  defendant  the  train  could  be  stopped 
within  200  yards;  and  the  engineer  testified 
that  he  discovered  it  was  a  man  on  the  track 
when  165  yards  distant  It  was  also  in  evi- 
dence that  a  man  standing  could  be  seen  by 
the  aid  of  the  electric  headlight  four  or  five 
hundred  yards.  If  so,  was  it  not  a  reason- 
able inference  that  the  engineer  could  have 
discovered  that  there  was  an  obstruction  on 
the  track  more  than  200  yards  away,  and 
that  if  he  had  then  gotten  the  train  under 
control  he  could  have  stopped  it  in  time  to 
avoid  the  killing,  after  he  discovered  it  was 
a  man? 

[10]  Again,  the  jury  was  not  bound  by  the 
opinion  of  witnesses  as  to  the  distance  with- 
in which  the  train  could  be  stopped,  and 
had  the  right  to  consider  the  evidence  of  the 
condition  of  the  track,  the  grade,  the  length 
and  weight  of  the  train,  the  speed,  and  other 
relevant  circumstances  in  connection  with 
these  opinions,  and  from  the  whole  evidence 
to  determine  within  what  distance  it  could 
be  stopped.  Wright  v.  Railroad,  127  N.  O. 
226,  37  S.  £}.  221 ;  Davis  v.  Railroad,  136  N. 
a  117,  ^  S.  E.  591,  1  Ann«  Gas.  214.  If  so, 
there  was  evidence  that  the  train  could  be 
stopped  in  less  than  200  yards,  and  in  time 
to  avoid  the  killing. 

The  motion  for  judgment  of  nonsuit  was 
properly  overruled,  and  on  the  whole  case  we 
find  no  reversible  error. 

No  error. 

'    aei  N.  C.  480) 

LYTTON  MFG.   CO.   v.  HOUSD  LUMBER 

00. 

(Supreme  Court  of  North  Oaiollna.     FeK  26. 

1913.) 

1.  DviDBNCB  (§  442*)  — Parol  Bvin«NOi  — 
Varying  CoNTRACTa 

An  entire  contract  reduced  to  writing  In 
plain  terms  may  not  be  contradicted  or  altered 
by  parol,  but,  where  a  contract  is  only  partly  in 
writing,  oral  stipulationB  not  contradicting  tlie 
part  in  writing  may  be  established. 

[Ed.  Note.— For  other  cases,  see  EMdence. 
Cent  Dig.  ii  1874r-1899;    Dec  Dig.  {  442.*1 

2.  fi^riDENCB  (S  441*)  — Parol  Evidence  — 
Varying  Contracts— **Terms:  Net  OasA 
30  Days  After  Installation." 

The  expression,  "Terms:  Net  cash  30  days 
after  installation,"  in  an  order  in  wpting  for 
the  purchase  of  an  appliance  for  a  specified 
price,  refers  only  to  the  time  and  amount  <^ 
payment,  and  the  passing  of  title,  and  does  not 
specify  the  method  of  payment,  and  a  subse- 
quent oral  agreement  for  the  purchase  of  an- 
other appliance,  and  that  the  seller  will  take 
back  the  old  appliance,  and  that  the  buyer  wiU 

Say  a  specified  additional  sum,  may  be  estab- 
shed. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §§  171^1845,  2030^3047 ;   Dec.  Dig! 

For  other  definitions,  see  Words  and  Phrases, 
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S.  Judgment  (|  252*)— Bbxaoh  of  Guabantt 

—    GOUNTEEOULIM    —    PLEADING    —    SUFFI- 
CIENCY. 

A  buyer,  who,  when  sued  for  the  price  of 
an  appliance  for  a  SRMified  purpose,  alleged  and 
proved  that  the  appliance  waa  g^uaranteed  to 
do  specified  work,  that  it  failed  to  do  the  work, 
that  the  seller  thereafter  agreed  to  exchange 
*  the  appliance  for  a  larger  one  and  allow  a  re- 
turn of  the  original  appliance,  and  that  the 
seller  refused  so  to  do,  was  entitled  to  recover 
the  damages  sustained  for  the  breach  of  the 
guaranty,  though  such  relief  was  not  asked. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  441.  442 ;  Dec,  Dig.  {  252.«] 

4.  Judgment    (§   252*)— Belief— Conformity 
WITH  Pleading. 

Neither  a  particular  form  of  statement  in  a 
pleading  nor  a  special  prayer  for  relief  is  con- 
trolling, but  the  judgment  must  be  based'  on  the 
facts  alleged,  and  properly  established. 

[E^.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §1  441,  442 ;    Dec  Dig.  {  252.*] 

Appeal  from  Superior  Court,  Halifax 
County;   Daniels,  Judge. 

Action  by  the  Lytton  Manufacturing  Com- 
pany against  the  House  Lumber  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed. 

Plaintiff  complained  of  defendant,  and  al- 
leged: 

That  on  January  1,  1912,  U  sold  and  de- 
livered to  defendant  a  return  trap  No.  34  at 
the  contract  price  of  $250  under  a  written 
contract,  in  terms  as  follows: 

"Lytton  Manufactur^g  Corporation, 
Franklin,  Va. 

"Order  No.  26. 

"Ship  to  A.  C.  House  Lumber  Company, 
Weldon,  N.  C. 

"Date,  January  3,  1912. 

"Via  S.  A.  L.  Ry. 

"Terms:  Net  cash  30  days  after  installa- 
tion. 

**Type  of  trap.  Return,  Quantity  1.  Serie, 
34.  Inlet,  2.  Outlet,  2%.  Size  of  trap 
body,  


<*i 


*Price  $250.00. 

'*Remartes:    f.  o.  b.,  Franklin,  Va. 

"All  traps  are  guaranteed  by  Lytton  Man- 
ufacturing Corporation  to  be  free  from  de- 
fective material  and  worl^mans^hip  and  sub- 
ject to  30  days'  trial  before  acceptance. 

"Signature  of  Purchaser:  A.  C.  House 
Lbr.  Co. 

"Signature  of  Salesman:  R.  D.  White- 
home.*' 

A  return  trap  Is  an  implement  by  which 
water  is  taken  from  a  dry  kiln  and  put  back 
in  the  boiler.  That  no  part  of  said  price 
had  been  paid.  There  was  evidence  offered 
by  plaintiff  t^iding  to  support  the  allega- 
tions including  the  written  contract  as  above 
set  out  Defendant  answered,  admitting  the 
sale,  delivery  of  the  trap  Na  34  at  the  price 
of  |I250,  and  that  no  part  of  the  same  had 
been  paid,  and  admitted,  further,  the  sign- 
ing of  the  paper  writing,  claimed  by  plain- 
tiff to  be  the  entire  >^^ntract  between  the 
parties.  By  way  of  counterclaim  and  as 
a  further  defense  defendant  answered  fur- 


ther and  alleged:  "And,  further  answer- 
ing the  said  complaint  by  way  of  counter- 
claim, this  defendant  says:  ^hat  hereto- 
fore it  purchased  from  the  plaintiff  for 
the  uses  of  its  business,  during  the  fall  of 
1910,  a  trap,  style  No.  33,  to  take  care  of 
35,000  feet  of  pipe  in  connection  with  its 
dry  kilns,  and  that  this  trap  was  guaranteed 
to  do  this  at  the  time  of  the  sale  and  in- 
stallation. It  was  ascertained  theoreafter 
that  the  trap  was  not  large  enough  to  take 
care  of  the  water,  and  there  was  consider- 
able waste  water  in  the  kilns,  and  In  using 
this  trap  it  was  found  that  four  kilns  failed 
to  dry  as  much  lumber  as  three  previously 
dried.  That  defendant  thereupon  took  the 
matter  up  with  the  plaintiff,  and  was  told 
to  try  the  trap  out  thoroughly,  and,  if  It 
would  not  take  care  of  the  pipe,  the  plaintiff 
would  exchange  the  installed  trap  for  one 
of  larger  size  and  allow  the  defendant  to  re- 
turn the  No.  33  trap,  which  was  the  one  in- 
stalled, and  put  in  one  of  a  larger  size,  a 
No.  34  trap,  and  pay  the  difference,  which 
is  the  sum  of  .$50.  That  thereafter  the  in- 
stalled trap  No.  33  was  given  a  thorough 
trial  up  to  the  month  of  January,  1912,  when 
this  defendant  found  it  useless  to  try  to  use 
it  longer  as  it  was  deficient  and  not  accord- 
ing to  its  guaranty,  and  on  the  5th  day  of 
January,  1912,  an  order  was  given  for  the 
larger  trap.  No.  34,  in  accordance  with  the 
agreement  to  exchange,  and  at  the  time  of 
the  giving  of  the  order  this  defendant, 
through  its  president,  stated  to  the  plaintiff's 
president  and  salesman  that  he  gave  the  or- 
der in  accordance  with  the  agreement  to  ex- 
change with  payment  of  the  difference  in 
price,  and  that  he  would  not  pay  the  pur- 
chase price  of  $250  for  the  new  trap  ordered, 
No.  34,  and  keep  the  old  trap.  That  the 
trap  referred  to  in  said  order  was  ordered 
with  this  understanding  on  the  part  of  de- 
fendant, and  was  shipped  with  this  knowl- 
edge on  the  part  of  the  plaintiff.  That  this 
defendant  has  at  all  times  been  willing  to 
return  the  old  trap,  and  has  offered  to  do 
so,  and  pay  the  sum  of  $50,  which  was  the 
difference  in  price  between  the  two  traps." 
There  was  evidence  offered  by  defendant 
tending  in  one  aspect  to  sustain  the  position 
that  the  old  trap  was  to  be  taken  back  in 
part  payment  of  the  contract  price  of  $250, 
and  tending  also  to  support  a  claim  for  dam- 
ages by  reason  of  a  breach  of  a  guaranty 
made  in  the  sale  of  the  former  trap,  No.  33. 
After  hearing  the  statement  of  the  witness, 
the  court  "excluded  all  evidence  bearing  on 
the  counterclaim**  as  set  up  in  the  answer, 
and  charged  the  jury,  if  they  believed  the 
evidence,  to  refider  a  verdict  for  plaintiff 
for  contract  price  of  $250. 

W.  £.  Daniel,  of  Weldon,  for  appellant 

HOKB,  J.  [1]  The  declsl(»i8  of  this  state 
are  in  full  recognition  of  the  principle  that, 
when  the  entire  contract  between  parties  has 
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been  put  In  wiltlQif  and  expressed  In  terms 
plain  of  meaning,  It  may  not  be  contradicted 
or  altered  by  parol  testimony  (Fertilisser.Ca 
V.  McLawhom,  158  N.  C.  274,  T3  S.  E3.  883; 
Jeffords  v.  Waterworks,  157  N,  O.  10,  72  a 
B.  624;  Bank  ▼.  Moore,  138  N.  a  529,  51  S. 
E,  79),  and  tbey  are  also  In  affirmance  of  the 
position  tbat,  when  the  contract  is  partly 
in  writing,  tlie  oral  stipulations  can  be  made 
available  when  they  do  not  contradict  the 
part  that  is  written  for,  as  said  by  the  Chief 
Justice  in  Walker  y.  Venters,  148  N.  O.  at 
page  889,  62  S.  E.  at  page  611:  "The  written 
word  abides."  The  doctrine  as  It  obtains 
here  Is  very  well  stated  in  the  first  head- 
note  to  Evans  r.  Freeman,  142  N.  C.  61,  54 
a  E.  847,  as  follows:  *'The  role  that,  when 
parties  reduce  their  agreement  to  writing, 
parol  evidence  is  not  admissible  to  contra- 
dict, add  to,  or  explain  it,  applies  only  when 
the  entire  contract  has  been  reduped  to  writ- 
ing; and,  where  a  part  has  been  written 
and  the  other  part  left  in  parol,  it  is  compe- 
tent to  establish  the  latter  by  oral  evidence, 
provided  it  does  not  conflict  with  what  has 
been  written."  In  that  well-considered  opin- 
ion and  in  a  case  in  the  next  volume  (Type 
Writer  Co.  v.  Hardwood  Co.,  148  N,  O.  97, 
55  a  B.  417),  it  was  held,  in  effect,  that, 
when  a  note  is  given  payable  in  money  or  so 
many  dollars,  without  further  written  speci- 
fication, parol  evidence  may  be  received 
tending  to  establish  as  part  of  the  contract 
a  contemporaneous  agreement  that  a  differ- 
ent method  of  payment  should  be  accepted. 
[2]  In  Browne  on  Parol  Evidence,  i  117,  it 
is  stated  as  a  recognized  proposition  that 
**parol  evidence  is  admissible  to  show  an 
agreed  mode  of  payment  and  discharge  other 
than  that  specified  in  the  bond."  The  words 
appearing  on  the  face  of  the  order,  "Terms: 
Net  cash  30  days  after  installation,"  in  no 
wise  affect  the  position,  for  these  words,  by 
correct  interpretation,  have  reference  only 
to  the  time  and  amount  of  payment  and  the 
passing  of  the  title,  and  do  not  and  were 
not  intended  to  specify  or  control  the  method 
of  such  payment  Mead  v.  McLoughlin  et 
al.,  42  Mo.  198;  Foley  and  Woodslde  v.  Ma- 
son, 6  Md.  37;  Austin  v.  Welch,  31  Tex.  Civ. 
App.  526,  72  a  W.  881.  In  Woodson  v.  Beck, 
151  N.  C.  144,  65  a  E.  751,  31  L.  R.  A.  (N. 
S.)  235,  the  application  of  the  principle,  as 
heretofore  stated,  was  denied  because  the 
parol  evidence  offered  tended  to  establish 
throughout  a  radical  change  in  the  contract, 
of  which  the  note  sued  on  was  an  admitted 
part,  and  in  Walker  v.  Venters,  supra,  the 
same  ruling  was  made  because  a  specific 
method  of  payment  was  expressly  stipulated 
for  in  the  writing,  to  wit,  '*80  many  bales 
of  cotton,  weighing  500  lbs.  each,". and,  cot- 
ton being  high  at  the  time,  it  was  held  that 
the  offer  to  show  a  parol  agreement  that 
payment  could  be  made  in  money  of  a  less 
amount  was  of  the  substance  and  in  di- 
rect oontradiction  of  the  written  stipulation. 


In  the  case  before  xm  the  written  contrad 
stated  the  price  of  trap  to  be  net  $250.  The 
testimony  offered  by  defendant,  recognizing 
as  it  did  the  full  measure  of  the  obligation 
as  contained  in  the  paper  writing,  tended,  as 
it  now  Stands  and  in  one  aspect  of  it,  to 
show  as  part  of  the  contract  that  there  was 
an  agreement  that  the  trap  presently  sold 
should  be  paid  for  by  taking  back  the  trap 
previously  bought  and  paying  $50  additional. 
It  tended  only  to  show  a  different  method  of 
payment,  and,  und^  the  authorities  dted, 
we  are  of  opinion  that  the  same  should  have 
been  received  and  considered  on  the  issue  as 
to  the  amount  due. 

[3]  Again,  while  the  testimony  may  not  es- 
tablisdi  that  plaintiff  agreed  to  accept  a  dif- 
ferent method  of  payment,  this  bdng  indi- 
cated by  a  proposed  question  and  answer  to 
a  witness  of  defendant,  which  were  exclud- 
ed, the  facts  set  up  by  way  of  counterclaim 
and  the  evidence  offered  in  support  of  same 
amounted  to  an  averment  that  there  ha0 
been  a  breach'  of  guaranty  in  the  sale  of 
the  former  trap,  causing  damage  to  defend- 
ant, and,  in  case  the  former  position  should 
be  determined  against  defendant,  he  is  enti- 
tled to  have  this  aspect  of  his  case  presented 
under  proper  issues  and  the  amount  of  dam- 
age, if  any,  ascertained  and  declared  by  vray 
of  counterclaim,  and,  under  our  decisions, 
this  right  is  not  affected  because  no  such  re- 
lief is  asked. 

[4]  As  said  in  Cheese  Oo.  v.  Pipkin,  155 
N.  0.  400,  71  a  E.  444,  37  L.  R.  A.  (N.  a) 
606:  "In  numerous  and  repeated  decisions 
of  this  court,  we  have  held  that  neither  a 
particular  form  of  statement  nor  a  special 
prayer  for  relief  should  be  allowed  as  deter- 
minative or  controlling  but  that  rights  are 
declared  and  Justice  administered  on  the  facts 
which  are  alleged  and  properly  established" 
—citing  WiUiams  v.  Railroad,  144  N.  C.  498- 
505,  57  a  E.  216,  12  L.  R.  A.  (N.  S.)  191,  12 
Ann.  Cas.  1000;  Bowers  v.  Railroad,  107  N. 
O.  721,  12  a  E.  452,  and  other  decisions,  and 
Brewer  v.  Wynne,  154  N.  C.  467,  70  S.  B. 
947,  is  a  recent  and  well-considered  case  in 
support  of  the  position. 

There  is  error  in  the  ruling  by  which  the 
defendant's  evidence  was  excluded,  and  this 
will  be  certified  that  thd  cause  may  be  tried 
before  another  Jury. 

Error. 


a61  N.  C.  834) 

BRADY  V.  BRADY  et  aV 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1913.) 

1.  Venub  (J  4*)-^tjRisDicTioN— "Local  Ac- 
tion"—"TKANsrroBY  AcnoN." 

Within  the  rule  that  a  cause  of  action, 
when  local,  may  be  tried  only  in  the  state 
where  the  transaction  relied  on  occurred,  and, 
when  transitory,  may  be  tried  elsewhere,  ac- 
tions are  *'transitory"  when  the  transactions  re- 
lied on  might  have  taken  place  anywhere,  and 
are  "local"  when  they  could  not  occur  except 


•For  other  cases  see  sams  topio  ano  section  NUMBER  in  Dec.  Dig.  Ik  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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In  8om«  partlcQiar  place :  the  distinction  being  ( transitory,  the  action  may  be  maintained  in 
in  the  nature  of  the  subject  of  the  injury,  ajid    tliis  state.    Actions  are  tramsitory  when  the 


not  in  the  means  used  or  the  place  at  which 
cbe  cause  of  action  arises. 

[Ed.  Note.— For  other  cases,  see  Venae,  Cent 
Dig.  J  8 ;   Dec.  Dig  S  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4202-4203;  voL  8,  pp.  7708;  707^ 
7074.] 

2.  Venue   (|  7*)— JuBisDicnon— TaANsiTOBT 
Ajctjojx. 

An  action  for  money  received  by  defend- 
ant from  the  sale  of  timber  cat  from  plalntiff*s 
land  in  another  state,  being  transit<Sry  and  not 
local  in  that  it  is  for  the  value  of  the  timber, 
and  not  for  damages  from  the  wrongful  cutting 
and  removal  of  the  trees,  could  be  maintainea 
in  this  state. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  §§  13-16;    Dec.  Dig.  {  7.*] 

3.  Action  (8  28*)--Trespass— Conversion. 

An  owner,  having  a  cause  of  action  for 
damages  for  the  wrongful  catting  and  removal 
of  trees  from  land,  may  waive  the  trespass, 
and,  treating. the  trees  as  personalty  after  sev- 
erance, may  sue  for  their  wrongful  conversion. 

•  [Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Di^.  §1  ll>e-215 ;    Dec.  Dig.  §  2a*] 

4.  Pleading  (|  34*)  —  Complaint  —  Stjfbi- 

CIENCY. 

A  complaint  will  be  liberally  construed  so 
as  to  do  substantial  justice,  and  will  be  sus- 
tained when,  from  Its  general  scope,  it  appears 
that  the  plaintiff  has  a  cause  of  action,  al- 
though not  stated  with  technical  accuracy. 

[Ed.  Note.— -For  other  cases,  see  Pleading, 
Cent  Dig.  §^  6G-75 ;  Dec.  Dig.  {  34.*] 

Appeal  from  Superior  Court,  Hertford 
County;   Webb,  Judge. 

Action  by  J.  B.  Brady  against  E.  B.  Brady 
and  others.  The  action  was  dismissed,  and 
plaintiff  appeala    Reversed. 

This  action  is  to  recover  $900  in  the  pos- 
session of  the  defendant  Brid?er.  The  plain- 
tiff alleges,  in  substance,  that  he  is  the  own- 
er of  a  tract  of  land  in  Virginia;  that  the 
defendant  R.  B.  Brady  has  sold  the  timber 
on  said  land,  and  has  caused  the  same  to 
be  cut  and  removed;  that  $000  of  the  money 
paid  for  the  timber  Is  now  in  the  possession 
of  the  defendant  Bridger,  as  attorney  for  the 
defendant  Brady;  and  that  he  has  made  de- 
mand for  said  money,  which  has  been  re- 
fused. There  is  no  allegation  of  an  unlawful 
entry  upon  said  land,  nor  that  the  cutting 
and  removal  was  wrongful;  and  the  plain- 
tilf  does  not  ask  to  recoyer  damages  to  the 
land,  but  that  he  recover  said  sum  of  $900. 

When  the  action  was  called  for  trial,  it 
was  dismissed,  on  the  motion  of  the  defend- 
ant, upon  the  ground  that  the  courts  of  this 
state  didr'bot  have  jurisdiction  thereof,  and 
the  plaintiff  excepted  and  appealed. 

Winbome  &  Winbome,  of  Murfreesboro, 
and  Murray  Allen,  of  Raleigh,  for  appellant 
Smith  ft  Banks,  of  Gatesville,  and  R.  O. 
Bridger,  of  Wlntoii,  for  appellees. 

AliLEN,  J.  [1]  If  the  cause  of  action  set 
out  in  4;he  complaint  ]a  local,  the  courts  of 
Virginia  alone  have  Jurisdiction  of  it;  and,  if 


transactioiui  on  which  they  are  baaed  might 
take  place  anywhere,  and  are  local  when 
they  could  not  occur  ezc^t  In  some  particu- 
lar place.  The  distinction  exists  in  the  na- 
ture of  the  subject  of  the  injury,  and  not  in 
the  means  used,  or  the  place  at  which  the 
cause  of  action  arises.  Mason  v.  Warner, 
31  Mo.  510;  McLeod  v.  Railroad,  58  Vt  732, 
6  Ati.  648;  Perry  ▼.  Railroad,  153  N.  O.  HB, 
68  S.  B.  1060. 

[2]  The  subject  of  the  injury  complained 
of  by  the  plaintiff  la  the  refusal  by  the  d»> 
fendants  to  surrender  to  him  money,  the  pro- 
ceeds of  the  sale  of  certain  timber,  which 
he  alleges  belonged  to  him;  and  there  is 
nothing  in  the  complaint  which  would  en- 
title him  to  recover,  here  or  elsewhere,  dam- 
ages for  injury  to  the  land.  He  does  not 
allege  an  unlawful  and  wrongful  entry  or 
other  trespass  upon  the  land,  nor  that  the 
land  was  injured,  and  contents  himself  with 
a  statement  of  a  cause  of  action  for  money 
in  the  hands  of  the  defendants  in  this  state. 
We  have  said  recently  in  Williams  v.  Lum- 
ber Co.,  154  N.  C.  309,  70  S.  B.  632,  Ann. 
Cas.  1912 A,  917:  "If  one  entered  upon  the 
land  of  another  and  cut  trees  thereon,  the 
owner  of  the  land  and  of  the  trees  had  his 
election  at  common  law  to  sue  in  trover  and 
conversion  or  in  trespass  de  bonis  asportatis 
for  the  value  of  the  trees,  or  in  trespass 
quare  clausum  freglt  for  injury  to  the. free- 
hold, the  land,  or  to  the  possession  of  it" — 
and  the  first  two  of  these  actions  are  transi- 
tory, and  the  last  locaL 

[3]  If  the  owner  elects  to  sue  for  the  re- 
covery of  damages  to  the  land,  he  must  al- 
lege a  trespass,  but  can  waive  the  trespass, 
consider  the  trees  as  personalty  after  sever- 
ance from  the  land,  and  sue  for  the  wrong- 
ful conversion  or  wrongful  carrying  away  of 
the  trees,  in  which'  event  he  would  recover 
their  value.  The  reason  the  action  quare 
clausum  fregit  Is  local  is  that  the  injury  to 
the  land  can  only  be  done  on  the  land,  and 
the  other  actions  are  transitory  because  the 
trees,  after  severance,  may  be  carried  away 
and  converted  elsewhere.  The  question  has 
arisen  in  other  jurisdictions,  and  has  been 
decided  in  accordance  with  these  views. 

In  McGonigle  r.  Atchison,  33  Kan.  726,  7 
Pac.  550,  the  plaintiff  sued  in  the  courts  of 
Kansas  to  recover  damages  for  the  removal 
of  sand  from  land  in  Missouri,  and  the  court, 
discussing  the  right  to  maintain  the  action, 
said:  'If  the  facts  show  a  cause  of  action 
in  the  nature  of  trespass  de  bonis  asportatis, 
or  trover,  then  the  action  is  certainly  transi- 
tory; but,  if  they  show  only  a  cause  of  ac- 
tion in  the  nature  of  trespass  quare  clausum 
fregit,  then  the  action  is  admittedly  locaL 
*  *  *  He  [the  plaintiff]  seems  to  waive 
all  the  wrongs  and  injuries  done  with  ref- 
erence to 'his  real  estate  and  to  his  posses- 
sion thereof,  provided  the  di^;ing  and  the 
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removal  of  fhe  sand  was  any  Injury  to  ei- 
ther, and  saea  only  for  the  value  of  the 
sand  which  was  converted.  We  think  it  is 
true,  as  is  dalmed  by  the  defendant,  that 
the  petition  states  facts  sufficient  to  consti- 
tute a  cause  of  action-  in  the  nature  of  tres- 
pass quare  dausum  fregit;  but  it  also  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  the  nature  of  trespass  de  bonis  as- 
portatis,  and  of  trover;  and  we  think  the 
plaintiff  may  recover  upon  ^ther  of  these 
latter  causes  of  action,  for  they  are  un- 
questionably transitory.  •  •  •  When  the 
sand  was  severed  from  the  real  estate,  it  be- 
came personal  property;  but  the  title  to  the 
same  was  not  changed  or  tranaf erred.  It 
still  remained  in  the  plaintiff.  He  still  own- 
ed the  sand,  and  had  the  right  to  follow  it 
and  reclaim  it,  into  whatever  Jurisdiction  it 
might  be  taken.  He  could  recover  it  in  an 
action  of  replevin  (Richardson  v.  York,  14 
lie.  216;  Harlan  v.  Harlan,  15  Pa.  507  [53 
Am.  Dec.  612];  Halleck  v.  Mixer,  16  Gal. 
574);  or  he  could  maintain  an  action  in  the 
nature  of  trespass  de  bonis  asportatis  for 
damages  for  its  unlawful  removal  (Wadleigh 
V.  Janvrin,  41  N.  H.  603,  520  [77  Am.  Dec. 
780];  Bulkley  v.  Dolbeare,  7  CJonn.  232); 
or  he  could  maintain  an  action  in  the  nature 
of  trover  for  damages  for  its  conversion,  if 
it  were  in  fact  converted  (Tyson  v.  McGuine- 
as,  25  Wis,  (556;  Whidden  v.  Seelye,  40  Me. 
247,  255.  256  [63  Am.  Dec.  661];  Riley  v. 
Boston  W.  P.  Co.,  65  Mass.  [11  Cush.]  11; 
Nelson  v.  Burt,  15  Mass.  204;  Forsyth  v. 
Wells,  41  Pa.  291  [80  Am.  Dec  617] ;  Wright 
V.  Guier,  9  Watts  [Pa.]  172  [36  Am.  Dea 
lOS];  Mooers  v.  Wait,  3  Wend.  [N.  Y.]  104 
[20  Am.  Dea  667]);  or  he  could  maintain 
an  action  in  the  nature  of  assumpsit  for  dam- 
ages for  money  had  and  received,  if  the  tres- 
passer sold  the  property  and  received  money 
therefor  (Powell  v.  Rees,  7  Ad.  &  Li.  426; 
Whidden  v.  Seelye,  40  Me.  255  [63  Am.  Dec. 
661];   Halleck  v.  Mixer,  16  GaL  674).'* 

In  Tyson  v.  McGuineas,  25  Wis.  658,  the 
court  said  of  a  cause  of  action  to  recover 
damages  in  the  courts  of  Wisconsin  for  the 
cutting  of  trees  on  lands  in  Michigan:  **The 
cause  of  action  stated  in  the  complaint  is 
for  approp^ating  and  converting  by  the  de- 
fendants, to  their  own  use,  3,0(X),000  feet  of 
pine  timber  and  saw  logs,  the  property  of 
the  plaintiffs.  To  sustain  this  cause  of  ac- 
tion, various  witnesses  were  sworn  upon  the 
part  of  the  plaintiffs,  who  gave  evidence 
tending  to  show  that  these  logs  were  cut 
upon  lands  belonging  to  them  in  Michigan. 
But  the  cause  of  action  relied  on  is  mani- 
festly not  trespass  to  the  realty.  It  is  not 
claimed  tliat  there  can  be  any  recovery  for 
damages  to  the  real  estate  in  this  action. 
But  it  is  said,  tn  answer  to  the  objection 
that  the  action  Is  local,  that,  as  soon  as  the 
trees  and  timber  were  severed  from  the  real- 
ty, they  became  personal  property,  and  that 
trover  will  lie  against  any  one  removing  and 
converting  them.    The  authorities  dted  hiy 


the  couns^  for  the  plaintiff^  certainly  estab- 
lish the  principle  that,  when  the  trees  on 
the  plaintiffs'  land  were  severed  from  the 
freehold  and  carried  away,  they  became  per- 
sonal property,  and  that  an  action  of  trover 
might  be  maintained  for  their  value.  Whid- 
den V.  Seelye,  40  Me.  247  [63  Am.  Dec.  661] ; 
Moody  V.  Whitney,  84  Me.  563;  Pierrepont 
V.  Barnard,  5  Barb.  [N.  Y.]  364 ;  Sampson  v. 
Hammond,  4  CaL  184,  and  cases  there  cited. 
It  must  be  admitted  that  trover  is  a  transi- 
tory action,  and  may  be  maintained  in  this 
state  for  a  conversion  of  personal  property 
in  another  state.  Whidden  v.  Seelye,  supra ; 
Glen  V.  Hodges,  9  Johns.  [N.  T.]  66;  1  CMt- 
ty's  PI.  269 ;   Gould's  PL  Oh.  3." 

In  Whidden  v.  Seelye,  40  Me.  255,  68  Am. 
Dec.  661,  the  plaintiff  sued  in  the  courts  of 
Maine  to  recover  damages  for  cutting  and 
removing  timber  from  lands  in  New  Bruns^ 
wick,  and  the  court  said:  "The  trees  on  the 
plaintiff's  land,  when  severed  from  the  free- 
hold and  carried  away,  became  personal 
property,  and  his  title  thereto  was  not  divestr 
ed  by  the  wrongful  acts  of  the  defendant 

•  •  •  When  there  has  been  a  severance 
of  what  belongs  to  the  freehold  and  an  as- 
portation, the  action  of  trover  may  be  main- 
tained. 3  Stephens*  N.  P.  2C65.  The  title  to 
the  property  severed  remiEiins  unchanged,  and 
the  owner  may  regard  it  as  personal  prop- 
erty and  maintain  replevin.  Richardson  v. 
York,  14  Me.  216.  So,  the  tort  being  waived, 
if  the  property  severed  has  been  sold,  the 
action    of   assumpsit    may    be   maintained. 

♦  ♦  ♦  The  Jury  have  found  that  the  plain- 
tiff was  in  possession  of  the  mortgaged  prem- 
ises, and  that  the  defendant  cut  thereon  the 
logs  in  controversy.  The  logs  having  been 
severed  from  the  freehold,  and  after  such 
severance  being  personal  property,  and  hav- 
ing been  carried  away  and  converted  by  the 
defendant  to  his  own  use,  trover  is  the  fitting 
and  appropriate  form  of  action  In  which  to 
recover  the  damages  resulting  from  their 
conversion.  It  is  a  transitory  action,  and 
may  be  maintained  in  this  state  for  a  con- 
version of  personal  property  in  a  foreign 
Jurisdiction.'' 

It  thus  appears  that  the  plaintiff  could 
maintain  this  action  under  the  forms  of  ac- 
tion at  common  law ;  and,  if  so,  his  right  to 
do  so  cannot  be  doubted  under  a  system  like 
ours,  which  has  abolished  forms  of  action, 
and«  looking  onl^  to  the  substance,  requires 
a  simple,  concise  statement  of  the  fiicts,  and 
affords  the  party  the  relief  to  which  he  is 
entitled  upon  the  facts. 

[4]  Pleadings  are  now  construed  liberally, 
with  a  view  to  substantial  Justice  between 
the  parties;  and  if  it  can  be  seen  from 
their  general  scope  that  a  party  has  a  cause 
of  action,  although  not  stated  with  technical 
accuracy;  the  pleading  will  be  sustained. 
Stokes  V.  Taylor,  104  N.  C.  395,  10  S.  Bl 
566;  Blackmore  v.  Winders,  144  N.  O.  215, 
56  S.  B.  874;  Brewer  v.  Wynne,  154  N.  C. 
471,  70  S.  BL  947.    The  cases  of  Cooperage 


238 


77  SOUTHEASTERN  REPORTER 


(N.C. 


Co.  T.  Lumber  Co.,  151  N.  C.  455»  66  S.  E. 
434,  and  Perry  v.  Railroad,  153  N.  O.  117. 
68  S.  E.  1060,  are  not  In  conflict  with  this 
position,  because  In  each  the  cause  of  ac- 
tion was  to  recover  damages  for  injury  to 
the  land. 

Being  of  opinion,  therefore,  that  the  cause 
of  action  stated  In  the  complaint  la  to  re- 
cover the  value  of  the  trees,  and  Is  transi- 
tory, we  hold  that  It  can  be  maintained  in 
this  state. 

Reversed. 

(162  N.  C.  671) 

STATE  V.  ANDE5RS0N. 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1913.) 

1.  Labcbny  (I  64*>—EviDBNCB  — Recently 
Stolen  Pbopeett— Effect  of  Possession. 

The  recent  possession  of  stolen  property  is 
a  circumstance  tending  to  establish  guilt,  and 
raises  a  presumption  of  guilt,  in  the  absence  of 
explanation,  if  so  recent  as  to  nuike  it  probable 
that  the  possessor  stole  the  property. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  170-178;   Dec.  Dig.  §  64.*] 

2.  Labcent  (I  64*)— Evidence —- Possession 
OF  Pbopebtt. 

Where  accused  was  not  shown  to  have  been 
in  possession  of  a  stolen  cow  until  30  days  after 
its  loss,  and  accusedv  who  carried  the  cow  to 
market  in  his  freight  boat,  where  it  was  sold  in 
open  market,  denied  haying  stolen  it,  the  pre- 
sumption arising  from  the  doctrine  of  possession 
of  recently  stolen  proper^  would  not  apply. 

[£3d.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §§  170-178;    Dec.  Dig.  §  64.«] 

3.  Labceny  (§  64*>— Evidence— Pbesumption 
fbom  Possession. 

The  presumption  of  guilt  arising  fr<mi  the 
recent  possession  of  stolen  property  is  merely  a 
presumption  of  fact,  which  may  be  explained. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  17(^178;    Dec.  Dig.  §  64.*] 

4.  Labcent  (§  77*)— Instbuctions— Reason- 
able Doubt— Recent  Possession  of  Pbop- 
ebtt. 

Where  the  evidence  affords  a  reasonable  ex- 
planation, consistent  with  innocence,  of  recent 
possession  of  stolen  property,  the  court  should 
instruct  that  if  the  evidence  offered  in  explana- 
tion raises  a  reasonable  doubt  of  guilt  the  jury 
should  acquit. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {§  199,  202-204i;    Dec.  Dig.  §  77.*1 

Appeal  from  Superior  Court,  Hyde  Coun- 
ty; Lane,  Judge. 

J.  B.  Anderson  was  convicted  of  larceny, 
and  appeals.  Reversed,  and  new  trial  or- 
dered. 

Among  other  things,  the  court  charged  the 
jury  as  follows:  'The  law  is  that,  when- 
ever a  person  is  found  in  possession  of  prop- 
erty which  has  been  stolen*  and  recently  aft- 
er the  theft,  the  law  presumes  that  the  per- 
son so  found  in  possession  is  the  one  who 
has  stolen  the  property,  and  this  presump- 
tion is  strong  or  weak  according  to  the  length 
of  time  which  has  passed  between  the  time 
of  the  stealing  and  the  time  the  said  prop- 
erty is  found  in  his  possession;  and  the 
burden  then  shifts  to  the  person  so  found  in 


possession  to  show,  not  beyond  a  reasonable 
doubt,  but  to  the  satisfaction  of  the  Jury, 
that  he  came  by  the  property  in  a  lawful 
manner,  and  thus  rebut  such  presumption.'* 
Defendant  excepted.  Verdict  of  guilty.  Judg- 
ment on  the  verdict,  i(nd  defendant  excepted 
and  appealed. 

Ward  &  Grimes,  of  Washington,  N.  C, 
Spencer  &  Spencer,  of  Swan  Quarter,  and 
Thomas  Long,  of  Lal^e  Landing,  for  appel- 
lant T.  W.  Blcljett,  Atty.  Gen.,  and  T.  H. 
Calvert,  Asst  Atty.  Gen.,  for  the  State. 

HOKEI,  J.  There  was  evidence  on  the 
part  of  the  state  tending  to  show  that  the 
prosecutor,  a  resident  of  Hyde  county,  at  or 
in  said  county,  had,  within  the  past  three 
months  before  the  trial,  lost  several  cattle 
by  theft,  an  ox  and  six  cows.  About  30  days 
before  the  trial,  he  had  found  the  hide  of 
one  of  the  cows,  recently  killed  and  well 
identified,  in  possession  of  a  dealer  in  Wash- 
ington, N.  C,  and  this  hide  had  just  been 
bought  from  A.  A.  Nichols,  a  butcher  in 
Washington.  There  was  other  testimony 
tending  to  show  a  theft  of  the  cattle. 

Said  A.  A.  Nichols,  for  the  state,  among 
other  things,  testified  as  follows:  **I  know 
Anderson,  who  was  in  command  of  a  boat, 
and  had  several  men  with  him.  I  bought 
some  cattle  from  Anderson  in  October.  I 
buy  cattle  frequently  from  boat  captains.  A 
low  colored  man  came  to  me  and  asked  me 
if  I  had  bought  any  cattle  from  Anderson. 
I  told  him  *Yes.*  I  sold  the  hides  to  Mr. 
Hudson  and  Mr.  Cutler.  I  bought  an  old 
cow  from  Anderson.  She  was  poor,  and  I 
turned  her  out  to  fatten.  I  bought  six  or 
eight  with  that  lot  I  am  not  sure  of  the 
exact  number.  I  kept  her  a  month  before 
I  killed  her.  Anderson  runs  a  boat  regular- 
ly from  Hyde  county  to  Washington,  and 
carries  fright  for  the  public  for  a  toll. 
Boats  go  to  Washington  frequently  with  cat- 
tle, and  the  captains  of  the  boats  sell  them. 
Anderson  sold  these  cattle  In  the  open  mar- 
ket, as  is  the  custom  with  all  boatmen  who 
ship  cattle.  It  has  been  about  a  month  since 
I  killed  this  cow.  I  bought  her  about  two 
months  ago,  and  kept  her  about  a  month 
before  killing.  (Hide  shown  to' witness  at 
this  point,  and  witness  identified  it  as  the 
hide  of  the  cow  last  above  referred  to.)" 
Witness  further  stated  he  was  able  to  do  this 
positively  by  reason  of  the  location  and  char- 
acter of  the  bullet  wound,  as  he  killed  the 
cow  himself. 

The  defendant,  a  witness  in  his  own  be- 
half, testified  as  follows:  '*!  am  the  defend- 
ant; bom  and  raised  in  Hyde  county.  I  run 
a  freight  boat  from  Hyde  county  to  Wash- 
ington; live  at  Sladesville.  I  carry  freight 
to  Washington  for  the  public  generally.  I 
have  been  at  it  for  four  years.  I  carry  a 
great  many  cattle  to  Washington.  I  may 
have  carried  the  one  from  which  the  hide 
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here  shown  wag  taken,  and  may  have  sold 
it  to  Mr.  Nichols.  Have  never  stolen  any 
cattle,  nor  received  any  on  my  boat,  knowing 
they  were  stolen.  I  have  no  means  of  telling 
where  I  got  this  particular  cow.-  I  cannot 
tell  the  date  she  was  shipped.  I  carry  cat- 
tle for  the  public,  and  sell  them  as  other 
boatmen  do  in  the  open  market,  and  carry 
the  ovmer  his  money.  Both  of  the  other  de- 
fendants were  working  for  me  on  my  boat 
the  week  before  and  the  week  of  the  Assem- 
bly. I  carried  cattle  for  a  number  of  persons 
[naming  them],  but  I  do  not  know  for  whom 
I  carried  this  particular  cow." 

[1]  Upon  this,  the  testimony  chiefly  rele- 
vant to  the  question  presented,  we  do  not 
think  the  court  laid  down  the  correct  rule  to 
guide  the  jury  in  their  deliberations.  Where 
a  theft  is  established,  the  recent  possession 
of  the  stolen  property  is  very  generally  con- 
sidered a  relevant  (drcumstance  tending  to 
establish  guilt;  and  when  the  possession  is 
so  recent  as  to  make  it  extremely  probable 
that  the  holder  is  the  thief — ^''that  is,  where, 
in  the  absence  of  explanation,  he  could  not 
have  reasonably  gotten  possession,  unless  he 
had  stolen  them  himseir* — there  is  a  pre- 
sumption of  guilt  justifying  and,  in  the  ab- 
sence of  such  explanation,  perhaps  requiring 
a  conviction;  but  on  the  facts  in  evidence 
no  such  presumption  should  obtain  in  this 
case. 

[2]  While  the  testimony  does  not  fix  the 
time  with  any  great  definiteuess,  there  were, 
as  we  understand  it,  not  less  than  30  days 
from  the  loss  of  the  cow  till  possession  was 
shown  to  be  in  defendant;  and-  this  lapse 
of  time,  together  with  the  denial  of  defend- 
ant, and  the  facts  and  conditions  under  which 
the  cow  was  carried  to  Washington  and  sold 
in  open  market,  are  nsuch  as  to  exdude  the 
application  of  the  principle,  and  require  that 
the  possession  of  the  cow  should  be  consid- 
ered only  a  relevant  circumstance  tending 
to  show  guilt  and,  in  connection  with  other 
circumstances,  sufficient  to  justify  a  convic- 
tion, if,  in  the  opinion  of  the  jury,  they  es- 
tablish such  guilt  beyond  a  reasonable  doubt 

[3, 4]  Again,  while  the  recent  possession  of 
stolen  goods  may  be  of  such  a  character  as 
to  raise  a  presumption  of  guilt  on  the  part 
of  the  holder,  in  some  of  the  cases  expressed 
by  the  phrase,  ''the  law  presumes  such  holder 
to  be  the  thief,"  by  correct  interpretation  it 
is  never  a  presumption  of  law  in  the  strict 
sense  of  the  term,  shutting  out  all  evidence 
to  the  contrary,  but  it  is  always  a  presump- 
tion of  fact  open  to  explanation;  and  when 
there  are  facts  in  evidence  which  would  af- 
ford reasonable  explanation  of  such  posses- 
sion, consistent  with  defendant's  innocence, 
and  which,  if  accepted,  do  explain  it  satis- 
factorily, the  correct  rule  does  not  require 
the  defendant  to  satisfy  the  jury  that  his 
evidence  in  explanation  is  true.  But  in 
such  case,  stating  the  law  as  to  the  presump- 


tion arising  from  recent  possession,  the  court 
should  tell  the  jury  that  if  the  testimony 
offered  in  explanation  raises  a  reasonable 
doubt  of  guilt  defendant  la  entitled  to  ac- 
quittal. These  views  are  in  accord,  we  think, 
with  the  better  considered  cases  here  and 
elsewhere,  as  applicable  to  the  facts  present- 
ed in  the  record.     State  v.  Neville,  157  N. 

0.  591,  72  S.  Bl  7»8;  State  v.  Record,  151 
N.  C.  696,  65  S.  EX  1010,  25  L.  R.  A.  (N.  S.) 
561,  19  Ann.  Gas.  527 ;  State  v.  Hullen,  133 
N.  O.  656,  45  S.  B.  513 ;  State  v.  McRae,  120 
N.  a  608,  27  S.  m  78,  58  Am.  St  Rep.  808 ; 
State  V.  Rights,  82  N.  O.  675 ;  State  v.  Smith, 
24  N.  O.  402;  McOain,  Criminal  Law,  |  617. 

For  the  error  indicated,  we  are  of  opinion 
that  defendant  is  entitled  to  have  his  cause 
heard  before  another  jury;  and  it  is  so  or- 
dered. 

New  triaL 

(161  N.  O.  814) 
GRAOB)   CHURCH   et   aL  ▼.   ANGB. 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1913.) 

1.  Chabities  (§  48*)— Sah  of  Pbopbbtt— 
Purposes  of  Trust. 

In  the  absence  of  a  x)ower  conferred  by 
the  will,  property  devised  to  a  church  for  a 
rectory  cannot  be  sold  for  any  other  purpose 
than  the  one  designated. 

[Bd.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  §§  78,  81,  104, 106;  Dec  Dig.  §  4B*J 

2.  Charities  (§  48*)— Disposition  of  Truot 
Property  —  WILL  Creating  Trust  — Stat- 
utes. 

A  will  devising  land  with  a  residence  there- 
on to  trustees  of  a  church  and  their  successors, 
to  be  held  as  a  rectory  and  not  to  be  sold  or 
used  for  any  other  purpose,  if  not  contemplat- 
ing a  sale  and  reinvestment  in  other  land  suit- 
able for  a  rectory,  does  not  foi1>id  it,  and  under 
Revisal  1905,  §  2673,  relating  to  conveyances 
of  land  by  religious  societies,  the  trustees  may 
sell  for  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  §§  78,  81, 104, 106 ;  Dec.  Dig.  §  48.*1 

3.  Charities  (§  48*)— Sale  of  Trust  Prop- 
erty—Authority OF  Court. 

Under  the  jurisdiction  of  courts  of  equity 
to  sell  property  devised  for  charitable  uses, 
where,  op  account  of  changed  conditions,  the 
charity  would  fail,  or  its  useiulness  be  material- 
ly impaired  without  a  sale,  the  court  will  sanc- 
tion the  sale  by  church  trustees  of  property  de- 
vised for  a  rectory,  and  for  no  other  use,  and  its 
reinvestment  in  other  land  more  suitable  for  a 
rectory. 

[E5d.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  §§  78,  81, 104,  106;  Dec.  Dig.  §  48.*1 

Appeal  from  Superior  Court,  Washington 
County;    Bragaw,  Judge. 

Action  by  Grace  Church  and  others  against 
W.  W.  Ange.  Controversy  submitted  without 
action  on  statement  of  facts.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

This  is  a  controversy  submitted  without 
action  on  the  following  statement  of  facts: 

*'Sec.  1.  That  Clarence  Latham  and  the 
other  individual  plaintiffs  named  above  con- 
stitute the   wardens,   vestrymen,   and  trus- 
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tees  of  Grace  Church,  of  Plymouth,  N.  C, 
and  are  authorized  by  law  to  sell  and  con- 
vey real  estate  belonging  to  the  said  church. 
That  the  said  church  is  an  organization,  with 
those  powers  and  rights  as  prescribed  in 
sections  2672,  2673,  etc.,  of  RevisaL 

"Sec.  2.  That  Mrs.  M.  P.  Spruill,  who  died 
on  or  about  March  — ,  1881,  lefjt  a  last  will 
and  testament,  which  said  will  was  regularly 
executed  and  properly  probated  and  docket- 
ed in  Washington  county.  A  copy  of  the 
only  material  parts  of  said  will  is  hereto  an- 
nexed and  made  a  part  hereof. 

"Sec.  3.  That  those  lots  in  the  town  of 
Plymouth  mentioned  in  item  6  of  said  will, 
to  wit,  upon  parts  of  lots  158,  159,  160,  161, 
had  standing  thereon,  at  the  time  said  will 
took  effect,  a  residence  of  the  testatrix,  to- 
gether with  her  furniture  and  household  ef- 
fects, and  that  she  owned  same  in  fee  simple. 

"Sec.  4.  That  immediately  after  the  death 
of  the  testatrix  the  said  Grace  Episcopal 
Church  took  possession  of  the  said  four 
lots  mentioned,  to  wit,  in  1881,  and  used 
same  for  the  purpose  of  rectory  or  residence 
for  the  ministers  of  said  church. 

"Sec.  5.  That  in  1886,  or  thereabout,  the 
dwelling  house  on  said  lots  was  destroyed 
by  fire,  and  ever  since  said  time  there  has 
been  no  residence  on  said  lots.  The  said 
church,  however,  has  held  actual,  quiet,  con- 
tinuous, and  notorious  adverse  possession 
of  said  lots  since  said  date  until  the  present 
time  claiming  said  parcel  of  land  as  its  own. 

"Sec.  6.  That  the  location  of  said  lots  is 
duch  that  a  residence  could  not  be  satisfac- 
torily used  thereon,  said  lots  lying  in  close 
proximity  to  the  freight  depot  and  yards 
of  a  railroad  company,  and  being  totally  un- 
fit for  residential  purposes. 

"Sec.  7.  That  it  is  the  purpose  of  the  plain- 
tiffs to  sell  said  lots  and  use  the  proceeds 
arising  therefrom  for  the  purpose  of  buying 
a  rectory  and  residence  for  the  ministers  of 
the  said  church  at  a  more  proper  and  suit- 
able location.  That  said  plaintiffs  contend 
that,  under  the  provisions  of  section  6  of 
said  wiU,  they  have  a  right  to  so  convey  said 
property ;  the  funds  arising  therefrom  to  be 
used  for  the  purpose  above  mentioned. 

"Sec.  &  That  the  plaintiff^  contend  that 
they  are  the  owners  in  fee  simple  of  said 
property,  and  have  a  right  to  convey  same 
in  fee  simple. 

"Sec.  9.  That  the  plahitiffs,  being  properly 
authorized  so  to  do  by  said  church,  and  act- 
ing within  the  scope  of  their  power,  have 
agreed  to  sell,  and  the  defendants  have 
agreed  to  purchase,  the  said  four  lots  men- 
tioned in  item  6  of  the  said  will  at  the  price 
of  eleven  hundred  dollars  ($1,100).  That  the 
plaintiffs  have  tendered  deed,  and  the  defend- 
ant has  refused  to  accept  same  on  the  ground 
that  plaintiffs  cannot  convey  a  good  title,  in 
fee  simple,  for  the  said  four  lots. 

"Sec.  10.  That  it  is  agreed  that  in  the  ex- 
ercise of  good  Judgment  it  would  be  wise  for 


the  plaintiffs  to  bM  said  land,  and  to  build 
or  buy  a  rectory  at  a  more  soitable  location 
for  the  same. 

"Sec.  11.  By  consent,  Judgment  herein  may 
be  rendered  in  vacation. 

"Wherefore,  it  Is  jwrayed  that,  if  the  court 
be  of  the  opinion  that  plaintiffs  can  make  a 
good  title.  It  80  adjudge,  and  that  defendant 
be  required  to  pay  the  purchase  price  and 
take  deed;  if,  on  the  oCher  hand,  the  court 
be  of  the  opinion  that  plaintiff  cannot  make 
a  good  title,  that  it  so  adjudge." 

Will  of  Mrs.  Spruill: 

"Item  6th.  I  give  and  bequeath  and  de- 
vise the  upper  parts  of  lots  No.  158,  159,  160 
and  161,  in  the  town  of  Plymouth,  lying  on 
the  south  side  of  Water  street,  together  with 
all  of  the  furniture,  books,  portraits,  works 
of  art,  plate,  silverware,  apparel,  privilege 
and  appurtenances  thereunto  in  any  wise  be- 
longing to  the  wardens,  vestry  and  trustees 
of  Grace  Episcopal  Ghurdi  of  Plymouth,  N. 
C,  and. the  members  of  said  congregation,  it 
being  Protestant  Episcopal  Church,  in  the 
diocese  of  North  Carolina,  and  their  heirs 
and  successors  in  office,  to  be  by  them  held 
as  a  rectory  or  residence  for  the  ministers 
of  said  church,  and  I  hereby  will  and  declare 
that  the  same  shall  not  be  disposed. of,  sold 
or  used  In  any  other  way,  or  for  any  other 
purpose  than  the  one  designated  in  this 
clause  of  my  will. 

"Item  7th.  I  give  and  devise  to  the  said 
wardens  and  vestry  and  trustees  of  said 
church  and  the  members  of  the  said  con- 
gregation, and  their  heirs  and  successors  in 
office,  the  water  part  of  lot  No.  148,  and  my 
two-thirds  of  the  upper  part  of  said  lot  in 
the  town  of  Plymouth,  to  be  held,  used  and 
enjoyed  and  disposed  of  by  them  for  benefit 
of  said  church." 

Judgment  was  rendered  in  favor  of  the 
plaintiffs,  and  defendant  excepted  and  ap- 
pealed. 

W.  M.  Bond,  Jr.,  of  Plymouth,  N.  C,  for 
appellant.  S.  B.  Spruill,  of  Plymouth,  N.  C, 
for  appellees. 

ALLEN,  J.  [1]  The  will  under  considera- 
tion contains  no  restraint  upon  alienation 
that  the  law  would  not  have  imposed  upon 
the  declaration  of  trust  in  favor  of  Grace 
Church,  as  the  property  is  devised  In  trust, 
and,  in  the  absence  of  a  power  conferred  by 
the  will,  could  not  be  sold  for  any  other  puiv 
pose  than  the  one  designated,  and  the  Ian* 
guage  used  can  have  no  legal  signification 
except  to  confer  the  power  to  sell. 

[2]  The  language,  the  property  "shall  not 
be  disposed  of,  sold,  or  used  in  any  other 
way  or  for  any  other  purpose  than  the  one 
designated  In  this  clause  of  my  wUl,"  mani- 
fests an  intention  to  effectuate  the  trust,  and 
to  permit  a  sale  if  the  purpose  declared  of 
providing  a  rectory  can  be  thereby  promoted, 
but,  if  this  power  to  sell  and  reinvest  in 
other  land  suitable  for  a  rectory  is  not  con- 
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tcmplated  t^  the  will,  It  is  not  forbidden, 
and  under  the  statnte  (ReY.  |  2673)  the  plain- 
tiffs can  sell. 

[3]  If,  however,  this  was  doubtful,  the 
sale  In  this  case  has  the  sanction  of  the 
court,  and  courts  of  equity  have  long  ex- 
ercised the  Jurisdiction  to  sell  property  de- 
vised for  charitable  uses,  where,  on  account 
of  changed  conditions,  the  charity  would  fail, 
or  its  usefulness  would  be  materially  im- 
paired, without  a  sale.  Lackland  v.  Walker, 
151  Mo.  210,  52  N.  W.  427;  Brown  v.  Baptist 
Soc.  9  R.  I.  184;  Stanley  v.  Colt,  72  U.  S. 
(5  Wall.)  119,  18  Ix  Ed.  602;  Jones  v.  Haber- 
sham, 107  IT.  S.  183,  2  Sup.  Ct  336,  27  L. 
Ed.  401.  In  the  last  case,  the  court  said  of 
an  express  provision  against  alienation:  "It 
will  not  prevent  a  court  of  chancery  ftrom 
permitting.  In  case  of  necessity  arising  from 
unforeseen  change  of  circumstances,  the  sale 
of  the  land  and  the  application  of  the  pro- 
ceeds to  the  purposes  of  the  trust.  Tudor 
on  Charitable  Trusts  (2d  Ed.)  298;  Stanley 
V.  Colt,  5  Wall.  119,  leo  [18  Ix  Ed.  502]." 

We  are  of  opinion  that  the  sale  is  valid, 
and  the  judgment  of  the  superior  court  is  af- 
firmed. 

Affirmed. 


a«i  N.  C.  296) 

MADRY  V.  MOORE. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1913.) 

1.  Ejectment  (|  106*)— Evidence— Nonsuit. 

Where,  in  an  action  to  recover  lands,  to 
which  both  plaintiff  and  defendant  claimed  ti- 
tle under  deeds  from  a  common  source,  there 
was  evidence  that  defendant's  deeds  did  not 
cover  the  land  in  controversy,  it  was  error  to 
dismiss  the  action  as  npon  a  nonsuit  for  total 
lack  of  proof  to  sustain  plaintiff's  contention 
upon  this  point. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  f §  307-310 ;    Dec  Dig.  |  106.*J 

2.  Trial    (|   165*)— Motion    fob    Nonsoit— 
Weight  ot  Evidence. 

In  passing  upon  a  motion  for  nonsuit, 
the  court  must  view  the  testimony  in  the  light 
most  favorable  to  the  plaintiff. 

[Ed.  Note.— For  other  cases*  see  Trial,  Cent 
Dig.  U  373,  874;    Dec  Dig.  f  165.«1 

8.  Ejectment  (|  106*)— Sufficienot  or  Evi- 
dence—No  nsuit. 

Evidence,  in  an  action  to  recover  land,  to 
which  both  plaintiff  and  defendant  claimed  title 
under  deeds  from  the  same  source,  held  to  re- 
quire the  question  whether  plaintiff  owned  the 
land  in  controversy  to  be  submitted  to  the  jury, 
and  to  make  it  error  to  grant  a  nonsuit 

/Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  ||  307-310;   Dec.  Dig.  {  106.*] 

Appeal  trom  Superior  Court,  Halifax 
County;    Webb,  Judge. 

Action  by  D«  A.  Madiy  against  H.  H. 
Moore.  From  a  dismissal  of  tbe  action, 
plaintiff  appeals.    New  trial. 

G.  M.  T.  Fountain  &  Son,  of  Tarboro,  for 
appellant  E.  L.  Travis,  of  Halifax,  and  A. 
V.  Kltchln,  of  Scotland  Neck,  for  appellee. 


WALKER,  J.  This  action  was  brought  to 
recover  the  possession  of  10  acres  of  land 
lying  on  the  south  side  of  a  certain  black 
gum  and  ditch  mentioned  in  some  of  the 
deeds.  Both  parties  claimed  title  under 
James  Rogers  and  wife,  Emerliza  Rogers. 
James  Rogers  purcha«;ed  the  entire  tract  of 
60  acres  by  deed  from  M.  D.  Allsbrook,  dated 
December  13;  1892,  in  which  the  land  is  de- 
scribed as  follows:  '*That  tract  of  land 
formerly  owned  by  Bennett  Allsbrook,  ad- 
joining the  lands  of  Kelley  Eldwards,  Dick 
Joyner,  Dr.  W.  T..  Savage,  James  Rogers, 
and  the  Grey  land,  containing  about  00 
acres."  James  Rogers,  on  February  18,  1001, 
conveyed  by  deed  to  Jesse  Manning  a  tract 
of  land  by  the  follotrlng  description:  'That 
tract  of  land  formerly  owned  by  M.  D.  Alls- 
brook, adjoining  the  lands  of  Kel  Edwards, 
Dick  Joyner,  Miniza  White,  and  others,  com- 
mencing at  a  black  gum  and  ditch,  contain- 
ing 60  acres,  more  or  less."  Plaintiff  con- 
tends that  this  deed  conveys  6n\y  a  part  of 
the  original  Bennett  Allsbrook  tract  of  land, 
while  defendant  insists  that  it  conveys  all  of 
it — 60  acres  of  it — ^and  not  the  10  acres 
north  of  the  ditch.  Jesse  Manning,  on  Jan- 
uary 26,  1905,  conveyed  to  A.  P.  Kitchin  a 
tract  of  land  with  the  following  description: 
•*That  tract  of  land  formerly  owned  by  M. 
D.  Allsbrook,  conveyed  to  said  Mamiing  by 
James  Rogers  and  wife  by  deed,  In  Book  149, 
page  593,  in  the  register's  office  of  said  coun- 
ty, containing  60  acres,  more  or  less,  bound- 
ed on  the  north  by  Mrs.  Emerliza  Rogers,  on 
the  west  by  the  land  of  the  estate  of  Ben 
T^wls,  on  the  south  by  the  land  of  Olive 
White,  and  on  the  east  by  M.  D.  Joyner  and 
A.  P.  Kitchin."  The  same  contention  is 
made  in  regard  to  this  tract  as  in  the  case 
of  the  one  just  mentioned.  A.  P.  Kitchin 
conveyed  to  H.  H.  Moore,  the  defendant,  a 
tract  of  land  by  the  following  description: 
"That  tract  of  land  known  as  the  M.  D.  Alls- 
brook tract,  containing  60  acres,  more  or 
less,  which  was  conveyed  to  said  A.  P.  Kit- 
chin by  Jesse  Manning  and  wife,  adjoining 
the  first-mentioned  tract  on  the  east,  the 
lands  of  Allie  White  on  the  south,  along  a 
branch,  the  Grey  land  on  the  west,  and  the 
home  place  of  the  late  James  Rogers  on  the 
north."  Said  deed  also,  contains  the  follow- 
ing warranty:  "And  the  said  parties  of  the 
first  part  covenant  to  and  with  the  said 
Moore  and  his  heirs  and  assigns  that  thej 
are  seised  of  said  premises  in  fee,  and  that 
they  have  the  right  to  convey  the  same,  and 
that  they  will  warrant  and  defend  the  title 
to  same  against  all  lawful  claims,  except  10 
acres  on  the  north  side  second  tract  men- 
tioned above,  which  is  in  dispute,  but  which 
is  the  property  of  the  said  A.  P.  Kitchin,  but 
is  claimed  by  one  D.  A.  Madry."  This  de- 
ralgns  the  defendant's  paper  title.  The 
plaintiff  claims  title  under  deeds  from  Emer- 
liza Rogers  and  Dolly  Cobb,  containing  the 
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8ame  description,  and  conveying  the  10 
acres  wblch  are  in  dispute.  The  title  is  out 
of  the  state,  and  both  parties  claim  from 
the  same  source.  The  question  of  difference 
between  them  is  whether  the  defendant's 
deeds  cover  the  10-acre  tract ;  and,  if  they  do, 
she  plaintiff  alleges,  and  attempted  to  show, 
that  it  was  not  Intended  to  be  embraced  by 
the  descriptive  words  of  the  deeds,  but  was 
Included  therein  by  mutual  mistake  of  the 
parties  and  the  Inadvertence  of  the  draughts- 
man. 

[1]  It  will  not  be  necessary  to  consider  the 
equity  thus  set  up,  as  we  are  of  the  opinion 
that  there  was  evidence  that  the  defendant's 
deeds  did  not  cover  the  locus  in  quo,  and  the 
Judge  therefore  erred  in  dismissing  the  ac- 
tion, as  upon  a  nonsuit,  for  the  total  lack  of 
proof  to  sustain  the  plalntiff^s  first  conten- 
tion. The  jury  may  find  at  the  next  trial 
that  defendant's  deeds  do  not  embrace  the 
10  acres,  and  for  this  reason  the  deed  may 
not  require  correction  in  the  particular  al- 
leged. But  if  it  should  become  necessary  to 
pass  upon  the  plaintiff's  alleged  equity,  we 
think  that  evidence  was  rejected  wblch,  with 
that  admitted,  was  sufficient  for  the  consid- 
eration of  the  Jury  upon  the  question  of 
mistake,  though  we  do  not  intimate  any  opin- 
ion upon  the  other  question  raised  by  the 
defendant  as  to  plaintiff's  right  to  assert 
that  equity;  it  being  alleged  that  he  is  a 
mere  volunteer,  and  that  the  consideration  of 
the  deed  to  him  by  Emerliza  Rogers  was 
champertous. 

[2]  Passing  to  the  other  question,  it  must 
now  be  taken  as  settied  that  the  testimony 
upon  a  nonsuit  must  be  viewed  most  favor- 
ably for  the  plaintiff.  Brittain  v.  Westhall, 
X  135  N.  O.  492,  47  S.  B.  616;  Deppe  v.  Rail- 
road, 152  N.  C.  79,  67  S.  £.  262.  We  stated 
the  rule  thus  in  Brittain  v.  Westhall,  supra: 
"It  is  well  settied  that,  on  a  motion  to  non- 
suit or  to  dismiss  under  the  statute,  which 
is  like  a  demurrer  to  evidence,  the  court  is 
not  permitted  to  pass  upon  the  weight  of  the 
evidence,  but  the  evidence  must  be  accepted 
as  true  and  construed  in  the  light  most  fav- 
orable to  the  plaintiff ;  and  every  fact  which 
it  tends  to  prove  must  be  taken  as  estab- 
lished, as  the  Jury,  if  the  case  had  been  sub- 
mitted to  them,  might  have  found  those  fticts 
upon  the  testimony  (Purnell  v.  Railroad,  122 
N.  G.  832  [29  S.  E.  953];  Hopkins  v.  Rail- 
road, 131  N.  G.  463  [42  S.  B.  902]);"  and,  as 
thus  stated,  the  rule  was  expressly  ap- 
proved in  Morton  v.  Lumber  Co.,  152  N.  G 
54,  67  S.  B.  67,  and  Deppe  v.  Railroad,  152 
N.  C.  79,  67  S.  B.  262. 

[3]  With  this  rule  kept  in  view,  we  pro- 
ceed to  consider  the  testimony  with  refer- 
ence to  the  correctness  of  the  Judgment  of 
nonsuit  Without  attempting  to  analyze  the 
evidence  minutely,  and  to  consider  its 
strength  and  effect,  which  might  prejudice 
one  or  the  other  of  the  parties  at  the  next 
trial,  we  content  ourselves  with  stating  gen- 


erally that  there  was  evidence  upon  the  face 
of  the  several  deeds,  the  difference  in  the 
number  of  acres  conveyed,  the  change  in  the 
phraseology,  from  that  employed  to  describe 
the  land  in  the  deeds  from  James  Rogers  to 
Jesse  Manning,  and  from  the  latter  to  A.  P. 
Kitchln,  to  that  of  the  deed  from  the  latter 
to  H.  H.  Moore.  In  the  two  former  deeds, 
the  land  is  described  as  "the  tract  formerly 
owned  by  Bennett  AUsbrook,"  or  "the  tract 
formerly  owned  by  M.  D.  AUsbrook,"  while 
in  the  latter  deed  the  description  is  "the  land 
known  as  the  M.  D.  Allsbrook  tract"  A 
part  of  a  tract  of  land  mighty  well  be  de- 
scribed as  the  land  formerly  owned  by  Ben- 
nett Allsbrook  or  M.  D.  Allsbrook,  when  he 
owned  the  entire  tract  for  he  is  as  much  the 
owner  of  a  part  as  the  whole;  but  when  the 
tract  is  described  as  the  one  known  as  the  M. 
D.  Allsbrook  tract  it  means  a  separate  and 
distinct  tract  by  tiiat  name,  and  not  a  part 
of  a  larger  tract  which  had  that  designation, 
or  at  least  the  Jury  would  be  well  warranted 
in  considering  the  difference  in  description  as 
some  evidence  of  location.  Again,  the  num- 
ber of  acres  in  the  last  of  the  deeds  is  in- 
creased by  10  over  the  acreage  of  the  tract 
described  in  the  earlier  deeds.  There  was 
room  here  for  the  Jury  to  inquire  why,  if  the 
former  description  included  the  10  acres.  It 
was  not  sufficient  to  follow  it  even  literally 
in  the  last  deed.  The  deed  from  M.  D.  Alls- 
brook to  James  Rogers  conveyed  a  tract 
"containing  about  60  acres,"  the  deeds  from 
James  Rogers  to  Jesse  Manning  and  from 
Manning  to  A.  P.  Elitchin  convey  by  the 
same  description  a  tract  "containing  50  acres 
more  or  less,"  or  10  acres  less  than  the  first 
deed,  and  the  deed  of  Kitchln  to  defendant 
a .  tract  "containing  60  acres  more  or  less," 
or  10  acres  more  than  the  other  two  deeds. 
There  are  other  considerations  that  might 
be  noted,  which  arise  upon  a  careful  reading 
of  all  the  deeds  under  which  the  defendants 
claim.  We  also  think  that  there  was  oral  tes- 
timony bearing  upon  the  question  of  location. 
There  was  evidence  that,  after  the  deeds 
were  executed  to  Manning  and  Kitchln,  they 
took  possession  only  of  the  land  on  the  south 
side  of  the  ditch,  and  Jesse  Rogers,  as  long 
as  he  lived,  and  Mrs.  Rogers,  his  widow, 
after  his  death  continued  to  occupy  the  land 
on  the  north  side  of  the  ditch;  that  is,  the 
10  acres  in  dispute.  It  also  appeared,  with- 
out objection,  that  Mrs.  Rogers  had  called 
upon  one  of  the  parties  to  inquire  why  he 
claimed  her  land;  and,  while  he  asserted  his 
titie  to  it  she  was  offered  $50  for  her  claim, 
or  a  life  estate  in  the  land  if  she  would  pay 
for  a  part  of  the  ditching.  She  also  testified 
that  the  10  acres  are  a  part  of  the  M.  D.  Alls- 
brook tract  of  land,  and  that  she  did  not 
comply  with  the  agreement  to  ditch  the  land, 
as  she  found,  when  she  read  the  paper,  that 
it  required  her  to  do  all  of  the  ditching  for 
the  entire  farm,  instead  only  of  that  on  her 
side  of  the  ditch,  and  It  was  not  what  she 
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agreed  to  do,  and  cost  too  much  for  her  to 
pay. 

It  must  not  be  understood  that  we  are  inti- 
mating any  opinion  as  to  the  force  or  weight, 
of  the  evidence,  but  consider  only  the  ques- 
tion whether  there  Is  any  evidence,  leaving 
the  weight  of  it  entirely  to  the  jury.  Upon 
a  review  of  all  the  testimony,  our  conclusion 
is  that  the  case  should  have  been  submitted 
to  the  jury,  with  proper  instructions  from 
the  court  upon  the  question  of  location ;  that 
Is,  to  determine  whether  or  not  the  ditch  is 
the  dividing  line. 

New  triaL 

(161  N.  a  323) 

STEPHENS  ▼.   MIDYEOrrE  et.aL 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1913.) 

1.  Evidence  (§  461*)  —  Pasol  Evidence^ 
Vabying  Wkitten  Instbuments. 

Where  the  lessee  in  a  written  lease  for  five 
years,  1909-1913,  inclusive,  cultivated  the  land 
for  two  years,  and  on  November  12,  1910,  as- 
signed in  writing  the  lease  for  the  remaining 
term  of  three  years,  evidence  that  it  was  agreed 
at  the  time  of  the  assignment  that  the  transfer 
should  talce  effect  January  1,  1911,  did  not  con- 
tradict the  writing,  and  was  admissible  as  ex- 
planatory of  the  agreement 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
CJent  Dig.  i{  212^2133 ;   Dec.  Dig.  v|  461.*] 

2.  Landlobd  and  Tenant  (§  78*)— Assioif- 
HENTs  OF  Leases— Requisites. 

Revisal  1905,  S  976,  requiring  leases  for 
more  than  three  years  to  be  in  writing,  does 
not  require  the  use  of  a  seal  on  an  assignment 
of  a  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  233-243 ;    Dec.  Dig. 

3.  Frauds,  Statute  of  (§|  150,  152,  157*>— 
Pleading — Necessity. 

An  objection  based  on  the  statute  of  frauds 
can  only  be  taken  by  answer,  and  not  by  de- 
murrer or  objection  to  evidence. 

[Ed.  Note. — ^For  other  cases^  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §§  360-362,  363-366,  371, 
372.  377;    Dec.  Dig.  H  150.   152,  157.*] 

Appeal  from  Superior  Court,  Pamlico  Coun- 
ty;  Daniels,  Judge. 

Action  by  A.  H.  Stephens  against  L.  B. 
Midyette  and  others.  From  a  Judgment  for 
plaintifr,   defendants   appeal.     Affirmed. 

A.  D.  Ward,  of  New  Bern,  and  H.  L.  Glbbs, 
of  Oriental,  for  appellants.  D.  L.  Ward,  of 
New  Bern,  for  appellee. 

CLARK,  C.  J.  The  defendants  leased  to 
W.  J.  Moore  the  land  in  question  for  the 
fiye  years  190^1913,  inclusive.  Said  Moore 
cultivated  the  land  for  two  years.  On  No- 
vember 12,  1910,  Moore  assigned  the  lease 
to  the  plaintiff,  in  writing  as  follows:  "I 
herewith  transfer  to  A.  H.  Stephens,  my 
lease  on  the  Midyette  farm  for  the  remaining 
term  of  three  years.  Said  lease  to  be  de- 
livered upon  demand.*' 

[1]  Objection   was  made  that  the  assign- 


ment was  not  under  seal.  The  plaintiff, 
Stephens,  was  also  allowed  to  testify,  over 
objection,  that  it  was  agreed  at  the  time, 
that  the  transfer  should  take  effect  on  Jan- 
uary 1,  1911.  This  did  not  contradict  the 
writing  because  it  was  specified  therein  that 
the  assignment  was  for  the  ''remaining  three 
years."  It  was  in  evidence,  also,  that  the  de- 
mand was  made,  in  pursuance  of  the  written 
assignment,  on  January  1,  1911.  Besides,  if 
the  assignment  had  talcen  place  November 
12th  it  specified  that  it  was  for  "the  re- 
maining three  years."  The  evidence  was  not 
contradictory  of  the  written  agreement,  but 
was  explanatory  and  indeed  in  pursuance  of 
its  evident  meaning. 

[2,3]  Revisal,  §  976,  requiring  leases  for 
more  than  three  years  to  be  put  in  writing, 
does  not  require  the  use  of  a  seal  on  an  as- 
signment Moreover  the  statute  of  frauds 
was  not  pleaded  nor  contract  denied,  and  an 
objection  on  that  ground  can  only  be  taken 
by  answer,  and  not  by  a  demurrer  or  objec- 
tion to  evidence.  Williams  v.  Lumber  Co., 
118  N.  C.  928,  24  S.  E.  800;  Hemmings  v. 
Doss,  125  N.  C.  402,  34  S.  B.  511.  The  as- 
signment, even  of  a  mortgage,  is  not  required 
to  be  registered.  Williams  v.  Brown,  127  N. 
C.  51,  37  S.  B.  86. 

No  error. 


(71  W.  Va.  61«) 

STATE  ex  rei.  MAYS  v.  BROWN,  Warden  of 
State  Penitentiary. 

STATE  ex  rel.  NANCE  v.  SAME. 

(Supreme  (Jourt  of  Appeals  of  West  Virginia. 

Dec.  19,  1912.) 

(Byllahua  hy  the  Court) 

1.  Wab  (§  31*)— Mabtial  Law— Declabation 
—Power  of  Govebnob. 

The  Governor  of  tiiia  state  has  power  to 
declare  a  state  of  war  in  any  town,  city,  dis- 
trict, or  county  of  the  state,  in  the  event  of  an 
invasion  thereof  by  a  hostile  military  force  or 
an  insurrection,  rebellion,  or  riot  therein,  and, 
in  such  case,  to  place  such  town,  city,  district, 
or  county  under  martial  law. 

[Ed.  Note.— For  other  cases,  see  War,  Cent. 
Dig.  §§  211-214 ;    Dec.  Dig.  §  31.*] 

2.  Wab  (§  31*)— State  Sovereignty— Consti- 
tutional Guaranties— Habeas  Cobpus. 

The  constitutional  guaranties  of  subordina- 
tion of  the  military  to  the  civil  power,  trial  of 
citizens  for  offenses  cognizable  by  the  civil 
courts  in  such  courts  only,  and  maintenance  of 
the  writ  of  habeas  corpus,  are  to  be  read  and 
interpreted  so  as  to  harmonize  with  other  pro- 
visions of  the  (Constitution  authorizing  the  main- 
tenance of  a  military  organization,  and  its  use 
by  the  executive  to  re^el  invasion  and  suppress 
rebellion  and  insurrection,  and  the  presumption 
against  intent  on  the  part  of  the  people,  in  the 
formulation  and  adoption  of  the  Constitution,  to 
abolish  a  generally  recognized  incident  of  sov- 
ereignty, the  power  of  self-preservation  in  the 
state  by  the  use  of  its  military  power  in  cases 
of  invasion,  insurrection,  and  riot. 

[Ed.  Note.— For  other  cases,  see  War,  Cent. 
Dig.  §1  211-214 ;  Dec.  Dig.  {  31.*] 
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8.  OoNsnTunoNAL  Law  Q  68*)  —  Dbclaba- 
TioN— Review  bt  Courts. 

It  is  within  the  exclusive  province  of  the 
executive  and  legislative  departments  of  the 
tpoverxunent  to  aay  whether  a  state  of  war  ex- 
ists, and  neither  their  declaration  thereof,  nor 
executive  acts  under  the  same^  are  reviewable 
by  the  courts,  while  the  military  occupation 
continues. 

[Bd.  Note.-*For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  125-127;    Dec.  Dig.  § 

ea*] 

4.  War  ({  32*)  —  Mujtabt  CoiiMissiON  — 
Trial  of'Otfbnsb. 

The  authorised  application  of  martial  law 
to  territory  in  a  state  of  war  includes  the  pow- 
er tx>  appoint  a  military  commission  for  the  trial 
and  punishment  of  offenses  within  such  terri- 
tory. 

[Ed.  Note.— For  other  cases,  see  War,  Cent. 
Big.  II  215-220;    Dec.  Dig.  f  32.*] 

5.  War  (|  81*>— Mabtial  Law  —  Powbb  of 
Courts. 

Martini  law  may  be  instituted,  in  case  of 
invasioQ,  iusurrcction,  or  riot,  in  a  magisterial 
diBtrict  of  a  county,  and  oiTonders  therein  pun- 
ished by  the  military  commission,  notwithstand- 
ing the  civil  courts  are  open  and  sitting  in  other 
portions  of  the  county. 

[Bd.  Note.— For  other  cases,  see  War,  Cent. 
Dig.  H  211-214 ;  Dec  Dig.  i  8L»1 

a  War  (§  ;>ii»)-MAiiTiAL  Law  —  Military 
Commission— Offenses. 

Acts  committed  in  a  short  interim  between 
two  military  occupations  of  a  territory  for  the 
suppression  of  insurrectionary  and  riotous  up- 
risings, and  such  in  their  general  nati^re  as 
those  characterizing  the  uprising,  are  punishable 
by  the  military  commission  within  the  territory 
and  ix^rit-fi  of  the  military  occupation. 

[Ed.  Note.— For  other  cases,  see  War,  Cent. 
D[g.  {{  215-220;  Dec.  Dig.  |  S2.'»] 

Robinson,  J.,  dissenting. 

Habeas  corpus  by  the  State  on  relation  of 
L.  A.  Mays,  and  on  relation  of  F.  S.  Nance, 
to  secure  relator's  release  from  custody  of 
M.  L.  Brown,  Warden  of  the  State  Peniten- 
tiary.    Writs  denied. 

H.  W.  Houston  and  A.  M.  Belcher,  both  of 
Charleston,  tx  petitioner.  Wm.  O.  Conley, 
Atty.  Gen.,  Geo.  S.  Wallace,  Acting  Judge  Ad- 
vocate General,  of  Charleston,  and  J.  O.  Hen- 
son,  Asst,  Atty.  Gen.,  for  respondent 

POFFBNBARGBB,  X  L.  A.  Mays  and  S. 
F.  Nance,  In  the  cnstody  of  M.  L.  Brown, 
warden  of  the  penitentiary  of  this  state,  un- 
der sentences  of  a  military  commission,  ap- 
pointed by  the  Governor,  to  sit  in  a  terri- 
tory corresponding  in  area  and  bonndariee 
with  the  magisterial  district  of  Cabin  creek, 
In  the  county  of  Kanawha,  In  which  the 
said  Governor  had  declared  a  state  of  war 
to  exist,  by  proclamation  duly  issued  and 
published,  seek  discharges  and  liberation 
upon  writs  of  habeas  corpus  duly  issued  by 
this  court  Upon  these  writs,  lack  of  au- 
thority in  the  Governor  to  institute,  in  cases 
of  insurrection,  invasion,  and  riot  martial 
law  Is  denied  in  argument  A  further  con- 
.  tentlon  is  that  hts  power  to  do  so  extends 
only  to  the  inauguration  or  establishment  of 
a  limited  or  qualified  form  of  such  law,  sub- 


ordinate to  the  dvll  Jurisdiction  and  power 
to  a  certain  extent;  and  certain  provisions 
of  the  state  Constitution  are  relied  upon  as 
working  this  restraint  ui)on  the  executive 
power,  among  them  the  provision  of  section 
4  of  article  3,  saying,  'The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspend- 
ed,*' and  the  provision  of  section  12  of  the 
same  article  saying,  "The  military  shall  be 
subordinate  to  the  civil  pow^;  and  no  citi- 
zen, unless  engaged  in  the  military  service 
of  the  state,  shall  be  tried  or  punished  by 
any  military  court,  for  any  offense  that  Is 
cognizable  by  the  dvll  courts  of  the  state." 
A  minor  question  Is  whether  offenses  com- 
mitted immediately  before  the  proclamation 
of  martial  law,  but  connected  with  the  in- 
surrection and  operative  therein,  may  be 
punished  by  a  military  commission,  acting 
within  the  period  of  martial  occupation  and 
rule. 

All  agree  as  to  the  character  and  scope  of 
martial  law,  unrestrained  by  constitutional 
or  other  llmitation&  The  will  of  the  mili- 
tary chief,  In  this  Instance  the  Governor  of 
the  state,  acting  as  commander  in  chief  of 
the  army,  is,  subject  to  slight  limitations, 
the  law  of  the  military  zone  or  theater  of 
war.  It  is  sometimes  spoken  of  as  a  sub- 
stitute for  the  civil  law.  It  is  said,  also,  that 
the  proclamation  of  martial  law  ousts  or 
suspends  the  dvll  Jurisdictions.  These  ex- 
pressions are  hardly  accurate.  The  Invasion 
or  insurrection  sets  aside,  suspends,  and 
nullifies  the  actual  operation  of  the  Consti- 
tution and  law&  The  guaranties  of  the 
Constitution,  as  well  as  the  common  law  and 
statutes,  and  the  functions  and  powers  of 
the  courts  and  officers,  become  inoperative 
by  virtue  of  the  disturbance.  The  prodama- 
tion  of  martial  law  simply  recognizes  the 
status  or  condition  of  things  resulting  from 
the  invasion  or  insurrection,  and  declares  it 
In  sending  the  army  into  such  territory  to 
occupy  it  and  execute  the  will  of  the  mili- 
tary chief  for  the  time  being,  as  a  means  of 
restoring  peace  and  order,  the  executive 
merely  adopts  a  method  of  restoring  and 
making  effective  the  Constitution  and  laws 
within  that  territory.  In  obedience  to  his 
sworn  duty  to  support  the  Constitution,  and 
execute  the  laws. 

[1]  This  power  la  a  necessary  incident  of 
sovereignty.  It  is  necessary  to  the  preserva- 
tion of  the  state.  Subject  to  the  Jurisdiction 
and  powers  of  the  federal  govemmeoit  as 
delegated  or  surrendered  up  by  the  provi- 
sions of  the  federal  Constitution,  this  state 
is  sovereign  and  has  the  powers  of  a  sover- 
eign state.  Like  all  others,  it  must  have  the 
power  to  preserve  itself.  Where  that  power 
resides,  and  how  it  is  to  be  exercised,  are 
questions  about  whidi  there  lias  been  some 
difference  of  opinion  among  Jurists  and 
statesmen.  Whether  the  executive,  without 
legislative  authority,  may  exerdse  it  need 
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not  be  discussed.  Section  92  of  chapter  18 
of  the  Code  confers  upon  the  Governor  au- 
thority to  declare  a  state  of  war  in  towns, 
cities,  districts,  and  counties  in  which  then' 
are  disturbances  by  invasion,  insurrection, 
rebellion,  or  riot  Moreover,  section  12  of 
article  7  of  the  Constitution  itself  seems  to 
confer  such  authority  upon  the  Governor, 
saying  he  "may  call  out*'  the  military  forces 
•to  execute  the  laws,  suppress  insurrection, 
and  repel  invasion."  Hence  we  may  say 
the  inauguration  of  martial  law  in  any  por- 
tion of  this  state,  by  proclamation  of  the 
Governor,  has  both  constitutional  and  1^^ 
iative  sanction  in  express  terms. 

[2]  The  provisions  against  the  suspension 
of  the  writ  of  habeas  corpus  and  trial  of 
citizens,  by  military  courts,  for  offenses 
cognizable  by  the  dvil  courts  cannot,  in  the 
nature  of  things,  be  actuaPy  operative  In 
any  section  in  which  the  Constitution  Itself 
and  the  functions  of  the  courts  have  been 
ousted,  set  aside,  or  obstructed  in  their  oper- 
ation by  an  invasion,  insurrection,  rebellion, 
or  riot.  In  such  cases,  the  constitutional 
guaranties  of  life,  liberty,  and  property  have 
ceased  to  be  operative  and  efficacious.  The 
lives,  liberty,  and  property  of  the  people  are 
at  the  mercy  of  the  Invading,  Insurrectiona- 
ry, rebellious,  or  riotous  dement  in  controL 
Their  will  and  desires,  not  the  Constitution 
and  laws,  role  and  govern.  There  is  no 
court  with  power  to  grant  or  enforce  the 
writ  of  habeas  eorpus  within  the  limits  of 
such  territory.  There  is  no  court  in  which  a 
citizen  can  be  tried,  nor  any  whose  process 
can  be  made  effective  fbr  any  purpose.  No 
doubt  the  Constitution  and  laws  of  the  state 
are  theoretically  or  potentially  operative; 
but  they  are  certainly  not  in  actual  and 
effective  operation.  The  exercise  of  the 
military  power,  disregarding,  for  the  time 
being,  the  constitutional  provisions  relied 
upon,  la  obviously  necessary  to  the  restora- 
tion of  the  eff^BCtlveness  of  all  the  provisions 
of  the  Constitution,  including  those  which 
are  said  to  limit  and  restrain  that  power. 

To  ascertain  the  extent  and  purpose  of  the 
incorporation  of  these  restrictive  provisions 
of  the  Constitution,  they  must  be  read  in  the 
light  of  principles  developed  by  governmental 
experience  in  all  ages  and  countries,  and  uni- 
versally recognized  at  the  date  of  the  adop- 
tion of  the  Constitution,  and  not  expressly 
abolished  or  precluded  from  operation  by 
any  terms  found  in  the  instrument  In  the 
interpretation  of  contracts,  statutes,  and  con- 
stitutional provisions,  words  are  often  limit- 
ed and  restrained  to  a  scope  and  effect  some- 
wliat  narrower  than  their  literal  import,  up- 
on a  presumption  against  intent  to  interfere 
witli,  or  innovate  upon,  well-established  and 
generally  recognized  rules  and  prlhdples  of 
public  policy  not  expressly  abolished.  Rail- 
way Co.  V.  Conley  &  Avis,  67  W.  Va.  129, 165, 
67  S.  E.  613;  Reeves  v.  Ross,  62  W.  Va.  Z 
57  S.  B.  284;    Brown  v.  Gates,  15  W.  Va. 


181;  Cope  ▼.  Doherty,  2  Deg.  ft  J.  614;  ,Dil« 
Ion  V.  County  Court,  60  W.  Va.  839,  56  S. 
E3.  382.  Nothing  can  be  higher  in  character 
or  more  tudispensable  than  this  power  of 
self-preservation.  The  experience  of  all  civ- 
ilization has  demonstrated  its  necessity  as 
an  incident  of  sovereignty.  In  the  organiza- 
tion of  the  state,  its  citizens  likely  did  not 
intend  to  omit  or  dispense  'with  a  power 
Vital  to  its  very  existence  or  the  mainte- 
nance and  efficiency  of  its  powers,  under  cir- 
cumstances which  inevitably  arise  in  the  life 
of  every  state.  Hence  there  la  strong  ground 
for  a  presumption  in  favor  of  the  retention 
of  the  power  in  question,  which  finds  sup- 
port in  other  constitutional  provisions,  au- 
thorizing .the  maintenance  of  a  military  or- 
ganization, and  the  use  of  it  by  the  execu- 
tive in  the  repulsion  of  invasion  and  sup- 
pression of  insurrections  and  riots.  Article 
7,  I  12.  No  rebuttal  of  the  presumption  nor 
abolition  of  this  sovereign  power  is  found 
in  any  express  terms  of  the  Constitution. 

The  guaranties  of  supremacy  of  the  civil 
law,  trial  by  the  civil  courts,  and  the  opera- 
tion of  the  writ  of  habeas  corpus  should  be 
read  and  interpreted  so  as  to  harmonize 
with  the  retention  in  the  executive  and  legis- 
lative departments  of  power  necessary  to 
maintain  the  existence  of  such  guaranties 
themselves.  It  is  reasonable  and  logical. 
Otherwise  the  whole  scheme  of  government 
may  fall.  So  Interpreted,  they  have  wide 
scope  and  accomplish  their  obvious  purpose. 
The  attempt  to  extend  them  further  would 
be  futile  and  result  in  their  own  destruction. 
The  interruption  is  of  short  duration.  It  Is 
only  while  military  government  is  used  as 
an  instrument  of  warfare  that  the  command- 
er's will  is  law.  New  Orleans  v.  Steamship 
Co.,  20  WalL  887,  22  L.  Bd.  354;  E2x  parte 
Milligan,  4  Wall.  2,  127,  18  L.  Ed.  281.  That 
a  military  occupation  of  a  territory,  in  a 
state  of  peace  and  order,  differs  radically 
from  the  prosecution  of  a  war  in  the  same 
territory  is  well  established.  In  Bz  parte  Mil- 
Ugan,  dted  In  the  former  case,  the  military 
is  subordinate  to  the  dvil  power,  no  matter 
whether  the  occupancy  under  tranquil  condi- 
tion precedes  or  follows  the  military  opera- 
tions. Martial  law  Is  operative  only  in  such 
portions  of  the  country  as  are  actually  in 
a  state  of  war,  and  continues  only  until  pac- 
ification. Ordinarily  the  entire  country  is 
in  a  state  of  peace,  and,  on  extraordinary 
occasions  calling  for  military  operations, 
only  small  portions  thereof  become  theaters 
of  actual  war.  In  these  disturbed  areas, 
the  paralyzed  dvil  authority  can  neither 
enforce  nor  suspend  the  writ  of  habeas 
corpus,  nor  try  dtlzens  for  offenses,  nor  sus- 
tain a  relation  of  either  supremacy  or  subor- 
dination to  the  military  power,  for  in  a  prac- 
tical sense  it  has  ceased.  But,  in  all  the  un- 
disturbed, peaceable,  and  orderly  sections, 
the  constitutional  guaranties  are  in  actual 
operation  and  cannot  be  set  aside.  Bx  parte 
Milligan,  cited.    In  most,  If  not  all,  of  the 
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instances  In  wlil<A  tbe  dyfl  courts  have  treat- 
ed sentences  of  military  commissions  as  void, 
the  commissions  acted,  and  the  sentences 
were  pronounced,  in  tranquil  territory,  not 
covered  by  any  proclamation  of  martial  law, 
in  which  there  was  no  actual  war,  and  in 
which  the  Constitution  and  laws  were  in  full 
and  unobstructed  operation.  An  Insurrection 
in  a  given,  portion  of  a  state,  or  an  invasion 
thereof  by  a  foreign  force,  does  not  produce 
a  state  of  war  outside  of  the  disturbed  area. 
A  nation  may  be  at  war  with  a  foreign  pow- 
er, and  yet  have  no  occasion  to  institute  mar- 
tial law  anywhere  within  its  own  boundaries, 
as  in  the  case  of  the  United  States  in  the 
war  with  Sx>ain.  So,  during  the  Civil  War, 
there  were  vast  areas  and  whole  states  in 
which  there  was  no  actual  war. 

[3]  It  seems  to  be  conceded  that,  if  the 
Governor  has  the  power  to  declare  a  state 
of  war,  his  action  in  doing  so  is  not  review- 
able by  the  courts.  Of  the  correctness  of 
this  view,  we  have  no  doubt  The  function 
belongs  to  the  executive  and  legislative  de- 
partments of  the  government,  and  is  beyond 
the  Jurisdiction  and  powers  of  the  courts. 
There  is  room  for  speculation,  of  course,  as 
to  the  consequences  of  an  arbitrary  exercise 
of  this  high  sovereign  power ;  but  the  people, 
in  the  adoption  of  their  Constitution,  may 
well  be  supposed  to  have  proceeded  upon 
a  well-grounded  presumption  agalust  any  such 
action,  and  assumed  that  the  evil  likely  to 
flow  from  an  attempt  to  hamper  and  restrain 
the  sovereign  power  in  this  respect  might 
largely  outweigh  such  advantages  as  could 
be  obtained  therefrom.  We  are  not  to  be 
understood  as  saying  there  would  be  a  lack  of 
remedy  in  such  case.  The  sovereign  power 
rests  in  the  people,  and  may  be  exerted 
through  the  Legislature  to  the  extent  of  the 
impeachment  and  removal  from  office  of  a 
Governor  for  acts  of  usurpation  and  other 
abuses  of  power. 

[4]  Power  to  establish  a  military  commia- 
;aon  for  the  punishment  of  offenses  commit- 
ted within  the  military  zone  is  challenged  in 
argument;  but  we  think  such  a  commission 
is  a  recognized  and  necessary  incident  and 
instrumentality  of  martial  government  A 
mere  power  of  detention  of  offenders  may 
be  wholly  inadequate  to  the  exigencies  and 
effectiveness  of  such  government  How  long 
an  insurrection  or  a  war  may  last  depends 
upon  its  character.  Such  insurrections  as 
are  likely  to  occur  in  a  state  like  this  are 
mild  and  of  short  duration.  But  no  man 
can  foresee  and  foretell  the  possibilities,  and 
a  government  must  be  strong  enough  to  cope 
with  great  Insurrections  and  rebellions,  as 
well  as  mild  ones. 

[6]  That  the  courts  of  Kanawha  county 
sit  within  the  limits  of  that  county  and  out- 
side of  the  military  zone  does  not  preclude 
the  exercise  of  the  powers  here  recognized 
as  vested  in  the  executive  of  the  state. 
These  petitioners  wore  arrested  within  the 
limits  of  the  martial  zone.     There  the  pro- 


cess of  the  courts  did  not  and  could  not  run 
during  the  period  of  military  occupation,  and 
presumptively  the  state  of  affairs  in  that 
district,  at  the  time  of  the  military  occupa- 
tion and  immediately  before,  was  such  as  to 
preclude  the  free  course  and  effectiveness  of 
the  civil  law  and  the  process  of  the  court 
however  effective  they  may  have  been  in  oth- 
er sections  of  Kanawha  county.  The  Oon* 
stltution  and  laws  themselves  admit  the  ob< 
vious  inadequacy  and  insufficiency  of  ordi- 
nary process  and  penalties,  in  cases  of  insur- 
rection, by  authorizing  military  suppression 
thereof.  Participants  therein,  arrested  and 
conmiitted  to  the  dvil  authorities,  could  easi- 
ly find  means  of  delaying  trial,  and,  liberated 
on  bail,  return  to  the  insurrectionary  camp 
and  continue  to  render  aid  and  give  encour- 
agement by  unlawful  acts;  and  demonstra- 
tion of  their  ability  to  do  so  would  itself 
contribute  to  the  maintenance  of  the  upris- 
ing. The  dvil  tribunals,  officers,  and  pro- 
cesses are  designed  for  vindication  of  rights 
and  redress  of  wrongs  in  times  of  peace. 
They  are  wholly  Inadequate  to  the  exigen- 
cies of  a  state  of  war,  incident  to  an  inva- 
sion or  insurrection.  So  the  Legislature  evi- 
dently regards  them,  since  it  expressly  au- 
thorizes the  Governor,  'In  his  discretion," 
to  ^'declare  a  state  of  war  in  towns,  cities, 
districts,  and  counties."  He  is  not  required, 
by  any  principle  of  international  or  martial 
law,  the  Constitution,  or  statute,  to  institute 
it  when  proper  by  counties.  On  the  con- 
trary, the  statute  authorizes  it  as  to  a  town, 
a  city,  or  a  district  and  he  is  not  limited  to 
towns,  cities,  and  districts  in  which  the 
courts  sit  in  times  of  peace,  nor  forbidden  to 
put  a  town,  city,  or  district  of  a  county  un- 
der martial  law  rule  by  the  sitting  of  courts 
elsewhere  in  the  county.  Section  2  of  chap- 
ter 17  of  the  Virginia  Code  of  1860  was  the 
same  in  principle,  authorizing  the  Governor 
to  call  forth  the  militia  to  suppress  combina- 
tions for  dismembering  the  state  or  estab- 
lishing a  separate  government  in  any  part 
of  it  or  for  any  other  purpose^  powerful 
enough  to  obstruct,  in  any  part  of  the  state, 
the  due  execution  of  the  laws  thereof,  in 
the  ordinary  course  of  proceeding.  The  Vir- 
ginia constitutional  guaranties  werel  then 
about  the  same  as  ours.  *'There  was  a  pro- 
vision against  suspension  of  the  writ  of  ha- 
beas corpus  in  any  case."  Article  4,  §  15. 
In  these  statutes  are  found  legislative  con- 
structions of  Constitutions,  harmonizing  with 
the  conclusions  here  stated  as  to  the  rela- 
tion and  purposes  of  the  constitutional  pro- 
visions, and  also  the  power  to  place  a  part 
of  a  county  under  martial  rule,  notwith- 
standing the  courts  may  be  open  in  some 
other  part  thereof. 

[I]  The  offenses  for  which  the  petitioners 
were  punished  were  committed  In  an  interim 
between  two  successive  periods  of  martial 
government  The  first  proclamation  was 
raised  about  the  middle  of  October,  and  the 
disturbances  which  had  occasioned  it  im* 
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mediately  broke  oat  again,  and  these  of- 
fenses were  of  the  kind  and  character  which 
had  made  the  occupation  necessary.  About 
the  middle  of  NoTcmber  there  was  a  second 
proclamation  of  a  state  of  war.  Just  a  few 
days  before  this  second  declaration,  these  of- 
fenses were  conmiitted,  and  the  offenders 
were  found  within  the  military  zone,  and 
were  arrested,  tried,  and  convicted.  If  the 
offenses  had  been  wholly  disconnected  with 
the  insurrection  and  not  in  furtherance 
thereof,  there  might  be  doubt  as  to  the  au- 
thority of  the  military  commission  to  take 
cognizance  of  them,  although  there  are  au- 
thorities for  such  Jurisdiction  and  power  as 
to  any  sort  of  offense  committed  within  the 
territory  over  which  martial  law  has  been 
declared,  and  remaining  unpunished  at  the 
time  of  the  declaration  thereof. 

We  are  not  reviewing  the  sentences  com- 
plained of,  nor  ascertaining  or  declaring 
their  legal  limits.  Our  present  inquiry  goes 
only  to  the  question  of  legality  of  the  cus- 
tody of  the  respondent  at  the  present  time 
and  under  the  existing  conditions.  The  ter- 
ritory in  which  the  offenses  were  committed 
Is  still  under  martial  rule.  It  suffices  here 
to  say  whether  the  imprisonment  is,  under 
present  conditions,  authorized  by  law,  and 
we  think  it  is.  We  are  not  called  upon  to 
say  whether  the  end  of  the  reign  of  mar- 
tial law  in  the  territory  in  question  will 
terminate  the  sentences,  and  upon  that  ques- 
tion we  express  no  opinion. 

Upon  the  facts  set  forth  in  the  petition, 
we  are  of  the  opinion  that  the  petitioners 
are  in  lawful  custody,  and  we  therefore  re- 
mand them  to  the  custody  of  the  respondent 

Petitioners  remanded. 

ROBINSON,  J.  (dissenting).  The  major- 
Ity  opinion  boldly  asserts  that  the  sacred 
guaranties  of  our  State  Constitution  may  be 
set  aside  and  wholly  disregarded  on  the  plea 
of  necessity.  It  had  long  been  supposed  that 
such  a  doctrine  was  forever  condemned  and 
foreclosed  in  this  State.  It  was  believed 
that  the  ringing  denouncement  against  that 
doctrine  in  the  opening  sentences  of  our  Con- 
stitution was  sufficient  to  bar  it  from  recog- 
nition by  any  citizen,  official,  or  Judge.  The 
unmistakable  words  were  supposed  to  be  too 
clear  ever  to  endanger  our  people  by  a  dis- 
regard of  their  meaning.  Hear  them:  **The 
provisions  of  the  Constitution  of  the  United 
States,  and  of  this  State,  are  operative  alike 
in  a  period  of  war  as  in^  time  of  peace,  and 
any  departure  thereform,  or  violation  there- 
of, under  the  plea  of  necessity,  or  any  other 
plea,  is  subversive  of  good  government^  and 
tends  to  anarchy  and  despotism.**    Art  1,  §  3. 

How  closely  akin  are  these  words  to  those 
that  were  uttered  by  the  Supreme  Court  of 
the  United  States  shortly  prior  to  the  adop- 
tion of  our  Oonstltutton:  **TIie  Constitution 
of  the  United  States  Is  a  law  for  rulers  and 
people,  equally  in  war  and  in  peace,  and  cov- 
ers with  the  shield  of  its  protection  all  dasa- 


es  of  men,  at  all  times,  and  under  all  cir- 
cumstances. No  doctrine,  involving  more 
pernicious  consequences,  was  ever  invented 
by  the  wit  of  man  than  that  any  of  its  pro- 
visions can  be  suspended  during  any  of  the 
great  exigencies  of  government  Such  a  doc- 
trine leads  directly  to  anarchy  or  despotism, 
but  the  theory  of  necessity  on  which  it  is 
based  is  false;  for  the  government,  within 
the  Constitution,  has  all  the  powers  granted 
to  it  which  are  necessary  to  preserve  its 
existence."  £2x  parte  Milllgan,  4  WaU.  120, 
18  L.  Bd.  281. 

A  decision  based  on  that  which  our  people 
have  so  clearly  condemned  and  inhibited 
from  recognition  in. our  State  government, 
and  which  the  highest  tribunal  in  the  land 
has  80  plainly  declared  to  be  pernicious  and 
to  have  no  place  in  oar  form  of  government, 
meets  my  emphatic  dissent 

It  is  not  difficult  to  compn^end  why  our 
State  Constitution  contains* such  a  dear  and 
unmistakable  protest  against  the  disregard 
of  constitutional  guaranties  under  the  plea 
of  necessity.  During  the  decade'  immediately 
preceding  the  making  and  adoption  of  tiiat 
instrument,  this  doctrine  of  necessity  was  a 
live  Issue  before  the  American  people.  In- 
deed, Just  at  the  close  of  the  Civil  War,  and 
Immediately  thereafter,  the  doctrine  was  one 
of  the  foremost  Issues  of  the  times.  HSvents 
brought  It  vividly  before  the  nation.  Those 
who  api)lied  the  doctrine  during  the  war  and 
at  its  close  for  the  summary  trial  and  ex- 
ecution of  non-combatants  were  met  with 
the  accusation  of  murder  from  both  North 
and  South.  E2ven  in  one  of  the  counties  of  ' 
this  State  a  citizen  was  summarily  deprived 
of  his  life  under  the  plea  of  military  rule 
and  the  doctrine  that  necessity  suspended 
the  Constitution.  Instances  of  this  charac- 
ter, as  well  as  the  many  instances  of  impris- 
onment without  dvll  trial,  caused  the  ques- 
tion to  come  inmnediately  before  the  states- 
men of  the  times,  and,  by  the  debates  upon 
It,  to  come  directly  before  all  the  people. 
The  people  had  become  thoroughly  familiar 
with  the  subject  Great  men  of  the  Nortl^ 
foremost  among  them  the  Illustrious  Gar- 
field, had  thundered  against  the  doctrine. 
And  at  last,  the  great  Judidal  tribunal  of 
the  nation  had  set  its  seal  of  condemnation 
upon  it  E2z  parte  Milllgan,  supra.  Qut 
even  after  this,  and  only  .two  years  prior  to 
the  assembling  of  our  constitutional  conven- 
tion, the  question  came  again  before  the 
country  In  the  celebrated  cases  in  North 
Carolina  arising  from  the  use  of  the  militia 
of  that  State  in  the  suppression  of  the  Ku 
Klux  Klan.  Bx  parte  Moore  and  others,  64 
N.  C.  802.  These  cases»  because  of  the  mark- 
ed clash  between  the  military  power  and  the 
Judiciary,  again  made  the  country  to  notice 
the  question  and  to  observe  that  the  prin- 
dple  of  necessity,  though  denounced  by  the 
Supreme  Court  of  the  United  States,  was 
dalmed  for  the  porpose  of  ignoring  the  guar- 
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antles  of  a  State  Constitution.  And  again,  In 
the  face  of  the  most  stubborn  resistance  from 
the  executive  and  military  arm  of  the  gov- 
ernment of  North  Oarolina,  the  principle  that 
the  plea  of  necessity  could  deprive  one  of 
constitutional  trial  by  jury  was  rejected, 
with  marked  emphasis,  in  an  opinion  by  the 
eminent  Chief  Justice  Pearson  of  that  State. 

So  it  was  that  when  our  constitutional 
convention  assembled  in  1872^  the,  persistent 
claim  that  necessity  could  abrogate  a  consti- 
tutional provision  naturally  came  to  be  con- 
sidered. That  convention  saw,  by  the  re- 
cent example  in  North  Carolina,  that  not- 
withstanding the  condemnation  that  this 
doctrine  of  necessity  had  received  from  the 
greatest  and  most  cautious  minds  of  the 
country,  it  was  likely  still  to  be  claimed  in 
state  government  Hence,  the  strong  men  of 
that  convention  deemed  It  essential  to  make 
dear  pronouncement  against  such  a  doctrine 
ever  finding  hold  in  West  Virginia.  They 
had  become  fully  advised  about  the  question 
by  having  been  face  to  fiace  with  it  Tde 
people  who  approved  and  ratified  the  Con- 
stitution were  advised  t>y  the  same  experi- 
ence. They  hated  the  doctrine  that  a  Con- 
stitution might  be  set  aside  or  declared  in- 
operative at  the  will  of  an  ofiioial  created 
by  that  Constitution  itself,  as  all  lovers  of 
constitutional  government  hate  such  a  doc- 
trine. Therefore,  as  a  part  of  their  comx>act 
of  government,  they  adopted  the  forceful 
declaration  against  abrogating  the  guaran- 
ties of  that  compact,  at  any  time,  on  the  plea 
of  necessity.  Let  us  again  bring  that  dec- 
laration to  mind:  "The  provisions  of  the 
Constitution  of  the  United  States,  and  of 
this  State,  are  operative  alike  in  a  period 
of  war  as  in  time'  of  peace,  and  any  depar- 
ture therefrom,  or  violation  thereof,  under 
the  plea  of  necessity,  or  any  other  plea,  is 
subversive  of  good  ffovert^ment,  and  tends  to 
anarchy  and  despotism.**  Can  there  be  any 
mistake  about  the  meaning  of  these  words? 
Were  they  put  in  the  Constitution  for  mere 
sound?  No,  they  were  put  there  to  bind^ 
to  be  sacredly  kept 

Martial  law  can  not  rightly  be  sanctioned 
in  West  Virginia  in  the  face  of  this  consti- 
tutional declaration.  For,  as  the  majority 
opinion  admits,  martial  law  is  a  •  departure 
from  the  Constitution,  a  plain  violation 
thereof,  under  the -plea  of  necessity.  It  sub- 
stitutes the  law  of  a  military  commander 
for  the  law  of  the  Constitution.  It  is  the 
total  abrogation  of  orderly  presentment  and 
trial  by  jury,  so  jealously  guarded  by  the 
Constitution.  Then,  since  martial  law  is 
such  a  plain  departure  from  the  Constitution, 
that  instrument  itself  brands  martial  law  as 
subversive  to  good  government  and  as  tend- 
ing to  tmarchy. 

Having  made  this  general  declaration 
against  martial  rule,  the  makers  of  our  Con- 
stitution went  further.  They  provided  that 
the  privilege  of  the  writ  of  habeas  corpus 


should  not  be  suspended.  This  was  a  radi- 
cal change  from  the  Constitution  of  1863,  and 
was  radically  different  from  the  Constitu- 
tion of  the  United  States.  Our  Constitution 
of  1863  had  provided:  "The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended 
except  when  in  time  of  invasion,  insurrec- 
tion or  other  public  danger,  the  public  safety 
may  require  it"  Art  2,  |  1.  The  Constitu- 
tion of  the  United  States  provides:  "The 
privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may 
require  It"  But  in  the  making  of  our  pres- 
ent Constitution,  In  dealing  with  the  great 
writ  of  freedom,  no  exception  was  made. 
Again  unmistakable,  imperative  words  were 
used:  •'The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended.'*  Art  3,  f  4. 
The  people  clearly  meant  something  by  the 
change.  They  evidently  meant  exactly  what 
they  sald-T^that  the  great  writ,  which  any 
citizen  deprived  of  his  liberty  without  due 
form  of  law  may  command,  should  In  no  case 
be  suspended  under  a  claim  of  necessity  for 
military  rule.  Having  so  plainly  declared 
In  general  terms  against  the  doctrine  of  ne- 
cessity, in  the  former  provision,  as  we  have 
seen,  they  made  this  provision  as  to  the  priv- 
ilege of  the  writ  of  habeas  corpus  to  con- 
form to  that  former  declaration.  They  well 
knew  that  the  exceptions  contained  in  their 
former  constitution,  If  retained,  would  lead 
to  the  temptation  of  encroachment  on  the 
guaranties  of  the  constitution  they  were 
making.  By  providing  that  the  privilege  of 
the  writ  of  habeas  corpus  should  at  all  times 
be  available,  they  were  simply  again  provid- 
ing against  the  daim^  that  constitutional 
guaranties  may  be  suspended  on  the  plea  of 
necessity;  for,  as  long  as  the  writ  of  habeas 
corpus  is  available,  constitutional  guaranties 
can  not  be  ignored.  That  which  Blackstone 
said  about  the  constitution  of  his  country  Is 
equally  applicable  to  ours:  "Magna  Carta 
only,  in  general  terms,  declared,  that  no  man 
should  be  Imprisoned  contrary  to  law;  the 
habeas  corpus  act  points  him  out  effectual 
means,  as  well  to  release  himself,  though 
committed  even  by  the  king  in  council,  as 
to  punish  all  those  who  shall  thus  unconsti- 
tutionally misuse  him."  Book  4,  439.  This 
great  effective  writ,  by  the  terms  of  our 
State  Constitution,  is  always  available  to 
any  citizen  deprived  of  a  constitutional  guar- 
anty. Since  it  is  so  available  at  all  times, 
how  can  any  departure  from  the  Constitu- 
tion be  allowed?  Indeed  the  provision  that 
the  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended  is  itself  virtually  a 
prohibition  against  martial  law,  for  the 
availability  of  the  writ  and  the  reco^ltlon 
of  ma:rtlal  law  are  totally  inconsistent 
"Suspension  of  the  writ  of  habeas  corpus 
I  is  essentially  a  declaration  of  martial  law.*' 
I  Messages  and  Papers  of  the  Presidents,  Vol. 
[lO,  page  466.    "Promulgation  and  operaUon 
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of  martial  law  wlthlii  the  limits  of  the  Un- 
ion would  necessarily  be  a  vMrial  suspension 
of  the  habeas  corpus  writ  for  the  time  be- 
ing." I>eHart's  Military  Law,  18.  **The  dec- 
laration of  martial  law  In  the  State  has  the 
effect  of  suspending  It**  Cooley,  Principles 
of  Constitutional  Law,  301.  "Practically,  in 
England  and  the  United  States,  the  essence 
of  martial  law  fs  the  suspension  of  the  priylp 
lege  of  the  writ  of  habeas  corpus,  that  Is, 
the  withdrawal  of  a  particular  person  or  a 
particular  place  or  district  of  country  ftom 
the  authority  of  the  civil  tribunals."  Hal- 
leck's  International  Law,  VoL  1,  page  502. 
See  also  May's  Constitutional  History,  ch. 
11.  The  Great  Lincoln  so  understood  it  In 
his  proclamations  he  merely  suspended  the 
writ  of  habeas  corpus.  Messages  and  Papers 
of  the  Presidents,  Vol.  6.  The  founders  of 
our  state  government  really  could  have  in- 
hibited martial  law  by  no  stronger  terms: 
••The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended." 

Not  content  with  the  two  declarations 
against  martial  law  which  we  have  seen, 
the  founders  grew  even  more  specific.  They 
again  said:  "The  mdlltary  shall  be  subordi- 
nate to  the  civil  power ;  ■  and  no  citizen,  un- 
less engaged  in  the  military  service  of  the 
State,  shall  be  tried  or  puni^ed  by  any 
military  court,  for  any  offense  that  is  cogni- 
zable by  the  dvil  courts  of  the  State."  Art 
3,  I  12.  There  is  no  ambiguity  in  these 
words.  He  who  runs  may  read.  They  direct- 
ly strike  at  martial  law;  they  directly  in- 
hibit martial  law.  For,  tJie  height  of  martial 
law  is  the  supplanting  of  the  dvil  courts  by 
military  courts.  But  this  provision  expressly 
ordains  that  military  courts  shall  never  take 
the  place  of  the  civil  courts  of  the  State  for 
the  trial  of  civil  offense.  No  military  sen- 
tence for  a  dvU  offense  can  rightly  stand  in 
*the  face  of  these  words.  Nor  can  these  words 
rightly  be  ovel*looked  In  order  to  uphold  any 
such  military  sentence.  To  do  so  is  to  make 
the  constitution  a  rope  of  sand. 

The  men  of  the  Constitutional  Convention 
of  1872  had  all  witnessed  the  suspension  of 
the  privilege  of  the  writ  of  habeas  corpus 
and  the  trial  and  sentence  of  dtlzens  by 
military  courts.  They  had  learned  that 
dQ;>arture  from  the  Constitution,  though  dic- 
tated by  the  best  of  motives,  was  liable  to 
abuse.  Experience  admonished  them  to 
guard  against  anything  of  the  kind  in  the 
future  of  tiieir  State.  They  no  doubt  be- 
lieved that,  by  the  three  provdslons  which  we 
have  nofiicedf  they  had  banished  an  claim 
for  martial  law  in  this  State.  Determina- 
tion to  do  so  was  i^lnly  dictated  to  them  by 
the  experiences  through  which  they  ^d 
passed.  By  those  experiences  they  had  come 
to  know  the  truth  of  tbat  which  Hamilton  had 
written  long  years  before:  "Every  breach 
of  the  fundamental  laws,  though  dictated  by 
necessity.  Impairs  that  sacrM  reverence, 
wbidti  ought  to  be  maintained  in  the  breast 
of  rulers  tdward  the  eonstitutloa  of  a  coun- 


try, and  forms  a  precedent  for  other  breach- 
<^s,  where  the  same  plea  of  necessity  does  not 
exist  at  all,  or  is  less  urgent  and  palpable." 
The  PederaMst,  No.  26. 

Can  these  direct  provisions  of  our  Consti- 
tution be  overcome  by  any  Implication  that 
the  people  meant  to  retain  martial  law 
whenever  an  executive  declared  it  necessary? 
Is  there  a  presumption,  as  the  majority  opin- 
ion claims,  against  intent  on  tihe  part  of  the 
people  to  abolish  martial  law?  Can  any  such 
presumption  prevail  against  the  direct  dec- 
larations which  absolutely  negative  any  such 
presumption?  No,  the  principle  of  martial 
law  can  not  be  Inherently  connected  with  any 
constitutional  government  in  which  the  con- 
s13t!ution  Itself  directly  declares  against  the 
prindple  as  our  Constitution  does. 

It  is  said  that  the  State  must  live.  So 
must  the  dtizen  live  and  have  liberty — ^the 
constitutional  guaranties  vouchsafed  to  him« 
The  founders  of  our  State  government  saw 
fit  to  exdude  t^iis  claimed  theory  of  implied 
or  presumed  right  of  self-defense  in  a  State. 
They  knew  it  to  be  absolutely  unnecessary 
as  to  any  State  in  the  American  Union  under 
the  Constitution  of  the  United  States.  They 
knew  that  it  was  even  more  likely  to  lead  to 
abuse  than  to  good.  They  could  well  afford 
to  disclaim  it  by  positive  prohibitions  against 
its  exercise ;  for  the  Constitution  of  the  Un- 
ion fully  protected  the  State.  Were  they  not 
consistent  in  denoundng  and  prohibiting  a 
prindple  of  self-defense  wholly  out  of  har- 
mony with  constitutional  government,  and 
in  relying  on  the  safety  vouched  to  the  State 
by  the  general  government  of  the  Union  of 
which  it  Is  a  part?  Was  not  the  guaranty 
of  the  great  general  government  sufiSdent 
for  the  continued  life  of  the  State?  That 
guaranty  speaks  plainly:  ''The  United  States 
shall  guarantee  to  every  state  in  this  Union 
a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion;  and 
on  application  of  the  legislature,  or  of  the 
executive  (when  the  legislature  cannot  be 
convened),  against  domestic  violence."  Art 
4,  f  4.  Does  the  State  for  its  preservation 
need  methods  so  at  variance  with  constitu- 
tional guarantieit  as  Is  martial  law  when  It 
may  obtain  the  power  of  the  Union  to  sup> 
press  even  domestic  violence?  Can  not  the 
militia  and  the  United  States  army  padfy 
any  section  of  the  State,  or  the  tyhole  State, 
by  methods  strictly  within  the  Constitution 
and  laws?  It  was  so  believed  when  the  Fed- 
eral government  was  formed.  Federalist,  No. 
42.  Referring  to  tills  guaranty  by  the  gen- 
eral government  a  renowned  author  and 
judge  says:  '*Thls  artlde,  as  has  been  truly 
said,  becomes  an  Immense  acquisition  ot 
strength  and  additional  force  to  the  aid  of 
any  state  government  in  case  of  tntemal 
rebellion  or  insurrection  against  lawful  au- 
thority." Cooley,  Prlndples  of  Constitutional 
Law,  206.  See  also  1  Tucker's  Bladcstone, 
App.  367. 

It  is  claimed  that  the  power  given  by  the 
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Oonstitntlon  to  tbe  Gtovemor,  as  commander- 
in-chief  of  the  military  forces  of  the  State, 
to  "call  out  the  same  to  execute  the  laws, 
suppress  dnsurrection  and  repel  invasion,*^ 
authorizes  a  proclamation  of  martial  law. 
Are  these  words  to  undo  every  other  guar^ 
anty  in  the  instrument?  Can  we  overturn 
the  many  clear,  direct,  and  explicit  pro- 
visions, all  tending  to  protect  against  sub- 
stituting the  will  of  one  for  the  wdll  of  the 
people,  by.  merest  implication  from  the  pro- 
vision quoted?  That  provision  gives  the  Gov- 
ernor power  to  use  the  militia  to  execute 
the  laws  as  the  Constitution  and  legislative 
acts  made  in  pursuance  thereof  provide  th^ 
shall  be  executed.  It  certainly  gives  him  no 
authority  to  execute  them  ol^ierwise.  '  In 
the  execution  of  the  laws  the  Constitution 
itself  must  be  executed  as  the  superior  law. 
The  Governor  may  use  the  militia  to  sup- 
press insurrection  and  repel  invasion.  But 
that  use  is  only  for  the  purpose  of  executing 
and  upholding  iSde  laws.  He  can  not  use  the 
militia  in  such  a  way  as  to  oust  the  laws  of 
the  land.  It  is  put  into  his  hands  to  de- 
mand allegiance  and  obedience  to  the  laws. 
It,  therefore,  can  not  be  used  by  him  for  the 
trial  of  civil  offenses  according  to  his  own 
will  and  law;  for,  to  so  use  it  would  be  to 
subvert  t2ie  very  purpose  for  which  it  is 
put  into  his  hands.  By  the  i)ower  of  the 
militia  he  may.  If  the  necessity  exists,  ar- 
rest and  detain  any  citizen  offending  against 
the  laws;  but  he  can  not  imprison  him  at 
his  will,  because  the  Constitution  guaranties 
to  that  offender  trial  by  Jury,  the  judgment 
of  his  peers.  He  may  use  military  force 
where  force  in  disobedience  to  the  laws  de- 
mand it;  but  military  force  against  one 
violating  the  laws  of  the  land  can  have  no 
place  dn  the  trial  and  punishment  of  the  of- 
fender. The  necessity  for  military  force 
is  at  an  end  when  the  force  of  the  offender 
in  his  violation  of  the  laws  is  overcome  by 
his  arrest  and  detention.  There  may  be  force 
used  in  apprehending  the  offender,  and  in 
bringing  him  to  constitutional  Justice,  but 
surely  none  can  be  applied  in  finding  his 
guilt  and  fixing  his  punishment 

It  is  further  claimed  that  the  statute  which 
says  that  the  Governor  may  declare  a  state 
of  war  in  towns,  cities,  ddstricts>  or  counties 
where  invasion^  insurrection,  rebellion  or  riot 
exists,  is  legislative  authority  for  martial 
law.  Code  1906,  c  18,  §  92.  The  readiest 
answer  to  this  argument  is  that  a  declaration 
of  war  is  not  a  declaration  of  martial  law. 
The  mere  presence  of  war  does  not  set  aside 
constitutional  rights  and  the  ordinary  course 
of  the  law&  Civil  courts  often  proceed  in  the 
midst  of  war.  Again,  if  the  act  could  be 
construed  to  contemplate  martial  law.  It 
would  be  plainly  contrary  to  the  provisions 
of  the  State  Constitution  which  we  have  no- 
ticed and  would  be  utterly  invalid.  More- 
over, it  is  not  within  the  power  of  a  State 
legislature,  even  when  not  so  directly  for- 
bidden as  in  ours,  to  authorize  martial  law. 


Martial  law  rests  not  on  constitutional,  con- 
gressional, or  legislative  warrant;  it  rests 
wholly  on  actual  necessity.  Nothing  else 
can  ever  authorize  it  And  that  necessity 
is  reviewable  by  the  courts.  These  views 
are  ably  supported  by  one  of  the  most 
thoughtful  and  impartial  students  of  the  sub- 
ject of  martial  law  that  recent  years  has 
produced — ^himself  Judge-Advocate-General  of 
the  United  States  Army — G.  Norman  lieber. 
In  his  learned  re\^ew  on  the  subject,  pub- 
lished as  a  War  Department  Document,  here- 
inafter to  be  specifically  dted,  he  says:  *'It 
has  also  been  asserted  that  the  principle 
that  the  constitutional  power  to  declare  war 
includes  the  power  to  use  the  customary  and 
necessary  means  effectively  to  carry  it  on 
lies  at  the  foundation  of  martial  law.  I 
cannot  agree  to  the  proposition.  It  is  posi- 
tively repudiated  by  those  who  Justify  mar- 
tial law  on  the  ground  of  necessity  alone, 
and  the  Supreme  Court  of  the  United  States 
stands  committed  to  no  such  theory."  This 
is  high  authority,  coming  as  it  does  from  a 
military  source.  The  Judge-Advocate-General 
rests  not  content  with  individual  assertions ; 
he  resorts  to  the  decisions  and  to  sound 
reasons  for  his  conclusions.  He  repudiates 
the  view  of  the  minority  judges  in  the  Mil- 
ligan  case.  He  says  further:  '*If  the  ques- 
tion were  at  the  present  time  to  arise  wheth- 
er the  legislature  of  a  State  has  the  power 
to  declare  martial  law,  we  would,  in  the 
first  place,  consult  the  Constitution  of  the 
United  States,  and  there  we  would  find  this 
prohibition: 

"  *No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  nor  shall 
any  State  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.' 

'The  ConsUtuUon  of  the  United  States  af- 
fords protection,  therefore,  against  the  dan- 
gers of  a  declaration  of  martial  law  by  the 
legislature  of  a  State  as  well  as  against  the 
danger  of  its  declaration  by  Congress.  The 
principle  holds  true  both  as  to  the  United 
States  and  the  States  that  the  only  justifica- 
tion of  martial  law  Is  necessity. 

*'It  is  a  well-settled  pnlnciple  that  when 
a  person  is  vested  by  law  with  a  discretion- 
ary power  his  decision  within  the  range  of 
his  discretion  is  conclusive  on  all,  and  there- 
fore blndang  on  the  courts.     This  rule  has 
been  applied  to  the  subject  of  martial  law, 
and  it  has  been  contended  that  the  officers 
who  enforce  it  are  acting  within  the  range 
of   their  discretion,   and  are   protected   by, 
the  prlncii^e  which  makes  them  the  Judges, 
of  the  necessity  of  the  acts  done  in  the  ex-; 
erdse   of  a  martial-law  power.     E^om  my- 
standpoint  such  an  application  of  the  prin-j 
ciple  is  entirely  wrong — for  the  reason  that'- 
if  martial  law  is  nothing  more  than  the  doc-  i 
trine  of  necessity  called  out  by  the  State's  v 
right  of  self-defense  the  officer  can  have  no  ' 
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discretion  in  the  matter.  He  will  or  be  will 
not  be  able  to  Justtf^  according  to  bis  ability 
to  prove  the  necessity  for  his  act;  be  will 
find  no  toleration  of  the  plea  that  the  neces- 
sity for  bis  act,  and  therefore  its  justifica- 
tion, can  not  be  inquired  into  by  the  courts 
because  he  was  acting  within  the  sphere  of 
his  lawful  discretion.  The  officer  is  not  by 
any  law  vested  with  a  discretion  in  tiiis  mat- 
ter. Such  a  discretion  and  the  doctrine  of 
necessity  can  not  exist  together. 

"But  this  necessity  need  not  be  absolute, 
as  determined  by  events  subsequent  to  the 
exercise  of  the  power.  The  Supreme  Court 
has»  as  we  have  already  seen,  laid  down 
the  rule  much  more  favorable  to  ttxe  person 
using  the  power.    It  is  worth  repeating: 

**  *In  deciding  upon  this  necessity,  however, 
the  state  of  the  facts,  as  they  appeared  to 
the  ofiacer  at  the  time  he  acted  must  govern 
title  decision  for  he  must  necessarily  act  upon 
the  information  of  others  as  well  as  his 
own  observations.  And  if,  with  such  infor- 
mation as  he  bad  a  right  to  rely  nj^n,  there 
is  reasonable  ground  for  believing  that  the 
peril  is  hnmediate  and  menacing,  or  the 
necessity  urgent,  he  lis  Justified  in  acting 
upon  it,  and  the  discovery  afterwards  that 
it  was  false  or  erroneous  will  not  make  him 
a  trespasser.  But  it  is  not  sufiicient  to  show 
that  he  exercised  an  honest  judgment,  and 
took  the  property  to  promote  the  public 
service;  he  must  show  by  proof  the  nature 
and  character  of  the  emergency,  such  as  he 
had  reasonable  grounds  to  believe  it  to  be, 
and  it  is  then  for  a  jury  to  say  whether  it 
was  so  pressing  as  not  to  admit  of  delay; 
and  the  occasion  such,  according  to  the  in- 
formation upon  which  he  acted,  that  private 
rights  must  for  the  time  give  way  to  the 
common  and  public  good.'  Mitchell  v.  Har- 
mony. 13  How.  135,  14  L.  Ed.  75. 

"Under  the  Constitution  of  the  United 
States  there  can  never  be  any  justification 
for  the  exercise  of  the  military  power  to 
which  these  remarks  relate  other  than  the 
rule  of  necessity  as  thus  applied." 

In  the  North  Carolina  cases,  supra,  it  was 
sought  to  justify  the  acts  of  the  Governor 
on  provisions  of  the  Constitution  and  stat- 
utes of  that  State  similar  to  those  relied  on 
in  the  cases  before  us ;  that  is  to  say,  that 
tile  Governor  may  call  out  the  militia,  and 
may  declare  a  state  of  war  to  exist  But 
the  Oonstltution  of  that  State  provided  exact- 
ly as  ours  provides:  **The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspend- 
ed." That  which  was  said  by  the  Chief 
Justice  of  North  Carolina,  in  an  opinion  ap- 
proved by  his  associates,  aptly  applies  to 
our  own  Constitution  and  laws,  and  to  the 
cases  under  consideration: 

"Mr.  Badger,  of  counsel  for  hi^  ESbccellency, 
relied  on  the  Constitution,  Art  12,  {  3, 
*The  Governor  flball  be  Commander-in-Chief, 
and  hare  power  to  call  out  the  militia  to 
execute  the  law,  suppress  riots  or  insurrec- 
tions, and  to  repel  invasion,' — and  on  the 


Statute  of  1869-70,  c  27,  J  1— -The  Governor 
is  hereby  authorized  and  enqK>wered^  when- 
ever in  his  judgment  the  civil  authorities  in 
any  County  are  unable  to  protect  its  citizens 
in  the  enjoyment  of  Ufe  and  property,  to 
declare  such  County  to  be  in  a  state  of  in- 
surrection, and  to  call  into  active  service  the 
nollitia  of  the  State,  to  such  an  extent  as 
may  become  necessary  to  suppress  the  insur- 
rection ;'  and  he  insisted  that: 

"1.  This  clause  of  the  Constitution,  'and 
the  statute,  empowered  the  Governor  to  de- 
clare a  County  to  be  in  a  state  of  insurrec- 
tion, whenever,  in  Jida  judgment,  the  civil  au- 
thorities are  unable  to  protect  Us  citizens 
in  the  enjoyment  of  life  and  property.  Tbe 
Governor  has  so  declared  dn  regard  to  the 
County  of  Alamance,  and  the  judiciary  can- 
not call  his  action  in  question,  or  review  it, 
as  the  matter  Is  confided  solely  to  the  judg- 
ment of  the  Governor ; 

"2.  The  Constitution  and  this  statute^  con- 
fer on  the  Grovemor,  all  the  powers  'neces- 
sary' to  suppress  the  insurrection,  and  the 
Grovemor  has  taken  military  possession  of 
the  county,  and  ordered  the  arrest  and  deten- 
tion of  the  petitioner  as  a  military  prUoner. 
This  was  necessary,  for  unlike  other  insur- 
rections, it  was  not  open  resistance,  but  a 
novel  kind  of  insurrection,  seeking  to  effect 
Its  purpose  by  a  secret  association  spread 
over  the  country,  by  scourging,  and  by  othei 
crimes  committed  in  the  dark,  and  evading 
the  civil  authorities,  by  masks  and  fraud, 
perjury  and  intimidation ;  and  that, 

"3.  It  follows,  that  the  privilege  of  the 
writ  of  habeas  corpus,  is  suspended  in  that 
county,  until  the  Insurrection  be  suppressed. 

"I  accede  to  the  first  proposition;  full 
faith  and  credit  are  due  to  the  action  of  the 
Governor  in  this  matter,  because  he  is  the' 
competent  authority,  acting  in  pursuance  of 
the  constitution  and  the  law.  The  power, 
from  its  nature^  must  be  exercised  by  the 
executive,  as  in  case  of  invasion  or  open 
insurrection.  The  extent  of  the  power  is 
alone  the  subject  of  judicial  determination. 

"As  to  the  second,  it  may  be  that  the  arrest 
and  also  the  detention  of  the  prisoner  Is 
necessary,  as  a  means  to  suppress  the  in- 
surrection. But  I  cannot  yield  my  assent 
to  the  concltiBlon:  the  means  must  be  proper, 
as  well  as  necessary,  and  the  detention  of  the 
petitioner  as  a  military  prisoner,  is  not  a 
proper  means.  For  it  violates  the  Declara- 
tion of  Rights,  'The  privilege  of  the  writ  of 
habeas  corpus,  shall  not  be  suspended.'  Con- 
stitutton.  Art  1,  f  21. 

"This  is  an  cippresa  provision,  and  there  is 
no  rule  of  construction,  or  principle  of  con- 
stitutional law,  by  which  an  express  provi- 
sion can  be  abrogated  and  made  of  no  force 
by  an  implication  from  any  other  provision 
of  the  instrument  The  clauses  should  be 
construed,  so  as  to  give  effect  to  each,  and 
prevent  conflict  This  is  done,  by  giving 
to  art.  12,  §  3,  the  effect  of  allowing  military 
possession  of  a  county  to  be  taken,  and  the 
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arrest  of  aU  suspected  persons,  to  be  made 
by  military  authority,  but  requiring,  by  force 
of  art  1,  f  21,  the  persons  arrested,  to  be 
surrendered  for  trial,  to  the  civil  author- 
ities, on  habeas  corpus,  should  they  not  be 
delivered  over  without  the  writ 

"This  prevents  conflict  with  the  habeas 
corpus  clause,  and  harmonizes  with  the  oth- 
er articles  of  the  ^Declaration  of  Rights,' 
i.  e.  trial  by  Jury,  etc,  all  of  which  have 
been  handed  down  to  us  by  our  fathers,  and 
by  our  English  ancestors,  as  great  funda- 
mental principles,  essential  to  the  protection 
of  dvil  liberty. 

"I  declare  my  opinion  to  be,  that  the  priv- 
ilege of  the  writ  of  habeas  corpus  has  not 
been  suspended  by  the  action  of  his  Excel- 
lency; that  the  Governor  has  power,'  under 
the  Constitution  and  laws,  to  declare  a  coun- 
ty to  be  in  a  state  of  insurrection,  to  take 
military  possession,  to  order  the  arrest  of 
all  suspected  persons,  and  to  do  all  things 
necessary  to  suppress  the  insurrection,  but 
he  has  no  power  to  disobey  the  writ  of  ha- 
beas corpus,  or  to  order  the  trial  of  any  citi- 
zen otherwise  than  by  jury.  According  to 
the  law  of  the  land,  such  action  would  be  in 
excess  of  his  power. 

**The  judiciary  lias  power  to  declare  the 
action  of  the  Executive,  as  well  as  the  acts 
of  the  General  Assembly,  when  in  violation 
of  the  Constitution,  void  and  of  no  effect" 

No  power  for  the  recognition  of  martial 
law  could  be  found  in  our  CousUtutlon,  even 
were  those  provisions  which  directly  con- 
demn and  prohibit  it  not  in  the  instrument 
To  say  that  merest  implication  or  presump- 
tion totally  at  variance  with  express  Inhibi- 
tions, and  directly  overthrowing  all  the  Im- 
•{portant  guaranties  of  the  instrument  itself, 
may  be  resorted  to  for  the  purpose  of  justi- 
fying martial  law,  introduces  a  new  rule  of 
constitutional  construction.  The  constitu- 
tional purposes  of  the  militia  can  not  rightly 
be  so  subverted.  True,  the  militia  exists  by 
the  Constitution.  But  that  military  eBtab-> 
lishment  is  not  raised  by  it  ever  to  take  the 
place  of  the  Constitution,  its  creator.  The 
mere  raising  of  a  militia  does  not  signify,  as 
the  majority  conceive,  that  it  is  raised  for 
martial  law.  It  is  raised  to  enforce  the  laws 
by  constitutional  methods.  It  is  raised  to 
comply  with  the  great  military  organization 
of  the  Federal  Government,  under  the  provi- 
sions of  the  Constitution  of  the  Union.  Art. 
1,  f  8,  subd.  Id. 

Let  us  look  at  some  guaranties  of  our 
Constitution  that  may  now  lightly  be  ig- 
nored by  the  force  of  the  majority  decision 
— that  may  be  cast  aside  by  the  Governor  of 
this  State  and  he  not  be  made  to  answer  for 
ignoring  them.  Let  us  see  what  express 
words  of  the  instrument  other  than  those 
already  observed  are  torn  down  by  this  re- 
sort to  mere  implication  and  presumption. 
Let  us  see  provisions  which  the  people  as  a 
whole  deemed  necessary  for  good  govern- 


ment, and  sought  to  place  beyond  power  of 
change,  which  are  now  held  to  be  under 
the  control  of  the  commander-in-chief  of  the 
militia,  by  resort  to  a  denounced  plea  of 
necessity  judged  by  a  single  Individual.  It 
is  well  enough  at  least  to  preserve  them 
here: 

Art  3,  {  4: 

««•  0  0  fjo  person  shall  be  held  to  aii- 
swer  for  treason,  felony  or  other  crime, 
not  cognizable  by  a  justice,  unless  on  pre- 
sentment or  indictment  of  a  grand  jury.  No 
bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  a  contract  shall 
be  passed." 

Arts,  f  10: 

"No  person  shall  be  deprived  of  Ufe,  lib- 
erty, or  property,  without  due  process  of 
law,  and  the  judgment  of  his  peers." 

Art.  3,  I  14 : 

"Trials  of  crimes,  and  misdemeanors,  un- 
less herein  otherwise  provided,  shall  be  by 
a  jury  of  twelve  men,  public,  without  un- 
reasonable delay,  and  in  the  county  where 
the  alleged  offence  was  committed,  unless 
upon  petition  of  the  accused,  and  for  good 
cause  shown,  it  Is  removed  to  some  other 
county.  In  all  such  trials,  the  accused  shall 
be  fully  and  plainly  Informed  of  the  char- 
acter and  cause  of  the  accusation,  and  be 
confronted  with  the  witnesses  against  him, 
and  shall  have  the  assistance  of  counsel,  and 
a  reasonable  time  to  prepare  for  his  defence ; 
and  there  shall  be  awarded  to  him  compul- 
sory process  for  obtaining  witnesses  in  his 
favor." 

Art  3,  S  17: 

**The  courts  of  this  State  shall  be  open, 
and  every  i)erson,  for  an  injury  done  to  him. 
In  his  person,  property  or  reputation,  shall 
have  remedy  by  due  course  of  law ;  and  jus- 
tice shall  be  administered  without  sale,  de- 
nial or  delay." 

Can  the  absolute,  unrestrained,  and  unre- 
viewable will  of  the  Governor  be  substituted 
for  these  provisions?  That  it  may  Is  the 
decision  of  the  majority  of  this  court  One 
gross  error  of  that  decision  Is  that  it  bases 
the  right  to  martial  law  solely  on  the  de- 
cision and  proclamation  of  the  Governor  and 
not  on  actual  necessity.  No  mere  decision 
or  proclamation  can  justify  martial  law, 
even  where  it  might  be  legally  recognized. 
It  can  only  be  justified  by  the  absolute  ne- 
cessity of  fact  for  it  War  must  be  so  ef- 
fective as  to  make  the  necessity  for  martial 
law.  War  must  have  made  it  wholly  im- 
possible to  enforce  or  invoke  the  dvil  laws 
before  martial  law  can  be  Invoked.  Even 
then  the  military  commander  is  accountable 
before  the  dvil  laws  when  the  exigency  has 
passed.  His  judgment  as  to  the  necessity 
may  be  reviewed.  There  must  be  ultimate 
responsibility.  It  is  even  so  as  to  the  sus- 
pension of  the  writ  of  habeas  corpus,  when 
a  constitution  authorizes  the  suspension 
Gooley,   Piindples   ot  Constitutional  Law, 
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300.  The  military  commander  may  be  com- 
pelled to  show  reasonable  ground  for  be- 
llevlDg  that  the  Infringement  of  personal  and 
property  rights  was  demanded  by  the  oc- 
casion. Stephen,  History  of  Criminal  Law, 
214.  We  have  seen  these  principles  enunci- 
ated by  lieber,  above.  See  also  Ballantlne, 
post  And  as  long^  as  there  is  a  dvil  court 
that  has  the  power  to  try  an  offender  for 
breach  of  the  dvil  law,  martial  law  cannot 
be  applied  for  the  trial  of  that  offender. 
Blackstone,  Book  1,  413.  If  a  civil  court 
exists  that  may  take  cognizance,  then  ne- 
cessity for  martial  trial  does  not  exist.  As 
long  as  the  dvil  law  can  be  executed  by  the 
presence  and  operation  of  dvil  courts,  mar- 
tial law  through  military  courts  cannot  take 
its  place.  Martial  law  can  only  operate 
where  the  dvil  law  has  become  InoperatiTe 
by  the  absence  of  courts.  It  is  the  actual, 
physical  annihilation  of  the  dvil  courts  by 
the  war,  that  makes  the  only  necessity  upon 
which  trial  by  martial  law  may  ever  be  had. 
It  is  not  merely  the  dedslon  of  the  execu- 
tive or  the  legislature  that  military  courts 
will  be  more  effective  than  the  existing  dvil 
courts,  that  can  make  the  necessity.  Noth- 
ing short  of  the  absence  of  dvil  resort  for 
trial,  can  ever  justify  military  trial  of  dvil 
offenses.  "If,  in  foreign  Invasion  or  dvil 
war,  the  courts  are  actually  closed,  and  ft 
is  Impossible  to  administer  criminal  justice 
according  to  law,  then,  on  the  theatre  of 
active  military  operations,  where  war  really 
prevails,  there  is  a  necessity  to  furnish'  a 
substitute  for  the  dvil  authority,  thus  over- 
thrown, to  preserve  the  safety  of  the  army 
and  sodety;  and  as  no  power  is  left  but 
the  military^  it  is  allowed  to  govern  by  mar- 
tial rule  until  the  laws  can  have  thdr  free 
course.  As  necessity  creates  the  rule,  so  it 
limits  its '  duration ;  for,  if  this  government 
is  continued  after  the  courts  are  re-instated, 
it  is  a  gross  usurpation  of  power."  Ex  parte 
Mllllgan,  supra. 

We  shall  now  soon  proceed  to  see  how 
these  principles,  announced  by  the  Supreme 
Court  of  the  United  States,  sustained  pre- 
eminently by  the  best  thought  of  all  consti- 
tutional governments,  as  a  research  will 
show,  apply  to  the  cases  of  the  petitioners, 
Nance  and  Mays.  But  before  proceeding 
thereto,  it  will  be  necessary  to  show  the  ac- 
tual status  of  these  cases.  It  may  be  Ins 
ferred  from  the  majority  opinion  that  Nance 
and  Mays  are  mere  prisoners  of  war.  They 
occupy  no  such  relation.  Nor  are  they  mere- 
ly detained  by  the  militia  In  the  suppression 
of  riot,  insurrection  or  rebellion.  Their  peti- 
tion for  writs  of  habeas  corpus,  and  the  re^ 
turns  of  the  Warden  of  the  Penitentiary 
thereto  make  no  such  cases  against  theml 
Nor  was  it  argued  at  the  bar  Ot  in  the  briefs 
that  they  have  any  such  relation.  It  plain- 
ly appears  that  they  are  citizens  of  Kanawha 
County,  not  connected  with  the  military 
service,  charged  before  a  military  commis- 


sion for  violations  within  that  county  of 
certain  proviBions  of  the  statutes  of  West 
Virginia  amounting  thereunder  to  misde- 
meanors,  arrested  by  th^  militia,  tried  by 
military  commission  pursuant  to  the  order  of 
the  Governor,  sentenced  for  specliic  terms 
in  the  Penitentiary,  and  transported  thereto 
for  Imprisonment  for  their  respective  terms 
of  sentence  by  the  approval  of  the  Governor 
as  commander-in-chief,  all  at  a  time  when 
the  criminal  courts  of  Kanawha  County  were 
open,  able  and  with  full  jurisdiction  to  try 
the  charges  against  them.  In  other  words, 
these  petitioners  are  held,  as  the  returns 
show,  on  spedflc  sentences,  one  for  five 
years,  the  other  for  two.  In  the  Penitentiary, 
as  dvil  offend^s  tried  and  committed  by  a 
military  court  under  the  guidance  of  the  fol- 
lowing military  order: 

"State  Capitol. 

'Charleston^  November  16|  1912. 
"General  Orders  No.  23. 

"The  following  is  published  for  the  giUd*- 
ance  of  the  Military  Commission,  organized 
under  General  Orders  No.  22,  of  this  office, 
dated  November  16,  1912: 

"L  The  Military  Commission  is  substitut- 
ed for  the  criminal  courts  of  the  district 
covered  by  the  martial  law  proclamation  and 
all  offenses  against  the  dvil  laws  as  they  ex- 
isted prior  to  the  proclamation  of  Novemb^ 
15,  1912,  shall  be  regarded  as  offences  under 
the  military  law  and  as  a  punishment  there- 
for, the  Military  Commission  can  Impose 
such  sentences,  either  lighter  or  heavier 
than  those  imposed  under  the  dvil  law,  as 
in  their  judgment  the  offender  n^ay  merit 

"2.  Cognizances  of  offences  against  the  dv- 
il law  as  they  existed  prior  to  November 
15,  1912,  committed  prior  to  the  declaration 
of  martial  law  and  unpunished,  will  be  taken 
by  the  Military  Commission. 

"3.  Persons  sentenced  to  imprisonments, 
will  be  confined  in  the  penitentiary,  at 
MoundsvlUe,  West  Virginia. 

By  Command  of  the  Governor: 

"O.  D.  BlUott, 

"Adjutant  General." 

The  returns  of  the  Warden  do  not  pretend 
to  justify  his  authority  to  hold  petitioners 
other  than  under  sentences  for  specific  terms, 
by  this  military  commission.  He  justifies 
under  no  other  commitments.  It  is  to  the 
commitments  that  we  must  look  in  these 
proceedings  to  determine  the  legality  of  the 
imprisonment  Says  the  great  commentator: 
"The  glory  of  the  English  law  consists  in 
defining  the  time,  the  causes,  and  the  extent, 
when,  wherefore,  and  to  what  degree  tbe 
imprisonment  of  the  subject  may  be  lawful. 
This  it  is  which  induces  the  absolute  neces- 
sity of  expressing  upon  every  commitment 
the  reason  for  which  it  Is  made;  that  the 
court  upon  an  habeas  corpus  may  examine 
into  its  validity."  Blackstone,  Book  8,  page 
133. 
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Wbat  actual  necessity  Justified  tbe  crea- 
tion of  this  military  commission  and  the 
recognition  of  its  powers  to  supplant  the 
cItII  courts?  As  we  have  seen,  nothing  but 
the  complete  lack  of  power  of  the  dvil  courts 
for  the  trial  of  the  charges  against  Nance 
and  Mays,  arising  by  the  annihilation  and 
InoperaUon  of  those  courts,  could,  if  martial 
law  was  at  all  allowable,  justify  their  mili- 
tary trial  and  sentence.  Gould  Nance  and 
Mays  have  been  tried  for  the  offenses  with 
which  they  were  charged  by  the  civil  courts, 
under  the  ordinary  forms  of  law,  as  an  actu- 
al fact?  We  know  by  the  record  of  these 
cases,  we  know  Judicially,  that  they  could 
have  been  so  tried.  But  an  answer  that  is 
attempted  is  this,  that  the  Governor  by  his 
proclamation  had  set  off  the  portion  of  the 
county  in  which  the  offenses  were  conmiitted 
and  the  offenders  were  arrested,  as  a  martial 
law  district  Again  we  say  the  mere  procla- 
mation could  not  alone  make  the  necessity. 
The  physical  status  must  make  it.  No  physi- 
cal status  existed,  like  the  destruction  of  the 
ordinary  courts,  to  make  it  necessary  to  try 
Nance  and  Mays  other  than  they  would  have 
been  tried  if  no  disturbances  had  existed  in 
Cabin  Greek  District  Those  disturbances 
had  not  interrupted  the  very  court  that 
would  have  tried  them  if  there  had  been  no 
such  disturbances.  Those  disturbances  did 
not  physically  prevent  the  transportation  of 
Nance  and  Mays  out  of  the  riotous  district 
to  the  county  seat  for  trial.  If  they  could 
be  transported  out  of  that  district  to  Mounds- 
ville  for  imprisonment,  as  they  were,  they 
could  readily  have  been  transported  to 
Charleston  for  trial.  It  is  said  that  the 
process  of  the  court  was  prevented  from 
^ecutlon  in  that  district  by  the  disturbanc- 
es. That  made  no  necessity  for  trial  there. 
Surely  the  militia  which  was  in  possession  of 
the  district  could  execute  all  process  of  the 
court,  or  cause  the  sheriff  so  to  do.  That 
was  a  very  proper  sphere  of  the  militia  in  a 
riotous  district  Ballantine,  post  It  can 
legally  assist  in  the  execution  of  the  process 
of  the  civil  courts.  Thus,  it  may  assist  in 
the  execution  of  the  laws.  But  plainly  it 
can  not  supplant  operative  civil  courts.  The 
militia  must  aid  the  courts,  not  supplant 
them.  Both  are  created  by  the  same  Consti- 
tution. They  belong  to  the  same  people. 
They  must  work  in  harmony  as  the  people 
contemplated  when  they  establish  both.  The 
proper  province  of  the  army  in  such  cases 
of  disturbance  as  those  on  Cabin  Creek  was 
observed  in  the  beginning  of  the  govern- 
ment, at  the  time  of  the  Whiskey  Insurrec- 
tion in  Western  Pennsylvania  in  1793.  "Pres- 
ident Washington  did  not  march  with  his 
troops  until  the  Judge  of  the  United  States 
District  Court  had  certified  that  the  Marshal 
was  unable  to  execute  his  warrants.  Though 
the  parties  were  tried  for  treason,  all  the 
arrests  were  made  by  the  authority  of  the 
civil  officers.     The  orders  of  the  Secretary 


of  War  stated  that  *the  object  of  the  expedi- 
tion was  to  assist  the  Marshal  of  the  Dis- 
trict to  make  prisoners.*  '  Every  movement 
was  made  nnder  the  direction  of  the  civil 
authorities.  So  anxious  was  Washington  on 
this  subject,  that  he  gave  his  orders  with 
the  greatest  care,  and  went  in  person  to  see 
that  they  were  carefully  executed.  He  Is- 
sued orders  declaring  that  'the  army  should 
not  consider  themselves  as  Judges  or  execu- 
tioners of  the  laws,  but  only  as  employed  to 
support  the  proper  authorities  in  the  execu^- 
tion  of  the  laws.* "  Garfield's  Works  (Hins- 
dale),  Vol.   1,  page  162. 

The  offenses  of  Nance  and  Mays  were  cog- 
nizable by  a  civil  court  That  is,  they  were 
capable  of  being  tried  in  the  proper  criminal 
court  of  Kanawha  County,  by  a  Jury,  upon 
presentment  and  indictment  by  a  grand  Jury. 
The  disturbances  did  not  make  it  Impossible 
to  give  them  the  constitutional  course  of  tri- 
al. Thus  no  necessity  Justified  the  course 
pursued.  No  acttial  physical  fact,  in  the 
widest  view,  prevented  the  operation  of  the 
direct  shield  of  the  Constitution,  wherein 
it  provides:  "No  citizen  ♦  ♦  ♦  shall  be 
tried  or  punished  by  any  military  court,  for 
an  offense  that  is  cognizable  by  the  civil 
courts  of  the  State.*'  The  offenses  charged 
against  Nance  and  Mays  were  plainly  cog- 
nizable by  a  civil  court— capable  of  being 
presented  and  tried  there.  The  only  excuse 
for  their  not  being  tried  there  Is  that  the 
Governor  ordered  otherwise.  Thus  the  Gov- 
ernor alone  made  the  necessity.  Under  the 
circumstances,  in  any  considerate  view,  their 
trials  and  sentences  were  not  by  due  process 
of  law,  and  were  grossly  illegal  and  void. 

There  were  no  courts,  other  than  those  of 
Justices,  within  the  actual  theatre  of  the  dis- 
turbances on  Cabin  Creek  that  could  be  ren- 
dered inoperative  by  the  riotous  condition 
there.  The  criminal  court  that  pertained  to 
that  part  and  to  the  whole  of  the  county  was 
tSLT  from  the  seat  of  riot  and  wholly  unaf- 
fected in  its  powers  for  regular  and  orderly 
presentment  and  trial.  Even  as  to  offenses 
cognizable  only  by  Justices,  there  was  power 
and  opportunity  to  bring  offenders  from  that 
region  to  trial  before  justices  in  undisturbed 
districts  of  the  county.  But  it  does  not  even 
appear  that  the  disturbances  in  the  district 
rendered  it  impossible,  by  the  aid  of  the  mi- 
litia there  present,  for  the  courts  of  Justices 
of  the  peace  there  to  mete  out  Justice  accord- 
ing to  the  civil  law.  The  war  must  put  the 
ordinary  courts  out  of  business,  out  of  reach, 
before  military  courts  can  ever  take  their 
place.  This  of  course  may  be  different  in 
foreign  conquered  territory  where  the  courts 
of  the  conquered  country  are  not  in  sympa- 
thy with  the  obligations  of  the  conquering 
army  to  society.  It  can  not  be  gainsaid  that 
the  ordinary  courts  for  Cabin  Creek  X>istrict 
were  at  all  times  during  the  disturbances 
within  reach  and  in  operation.  The  militia 
could  reach  them  with  prisoners  for  trial 
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mnch  more  easily  than  it  conld  readi  the  Pen- 
itentiary with  prisoners  for  imprisonment 
The  State  conrts  were  more  accessible  than 
the  State  prison.  This  principle,  that  acces- 
sibility to  the  ordinary  civil  courts  excludes 
resort  to  martial  law,  is  established  by  the 
decision  in  the  MllUgan  Case  in  no  uncertain 
language.    We  need  no  greater  precedent 

Some  of  that  which  we  have  written  in 
preceding  paragraphs,  is  based  on  the  as- 
sumption of  the  tolerance  of  martial  law, 
simply  of  course  for  the  purposes  of  argu- 
ment. We  reiterate  that  it  can  never  be 
rightly  tolerated  in  this  State.  Indeed  mar- 
tial law  to  the  extent  of  trial  and  sentence 
for  civil  offenses  anywhere  within  our  fair 
land  deserves  no  support  from  any  student 
of  constitutional  history.  Garfield,  by  his 
great  argument  and  review  of  history,  before 
the  Supreme  Court  of  the  United  States,  in 
the  Milligan  Case,  convinces  any  thoughtful 
reader,  in  this  behalf.  No  greater  exposi- 
tion of  the  subject,  no  severer  condemnation 
of  martial  law  as  connected  with  constitu- 
tional government,  was  ever  given  to  the 
world.  It  was  given  yoluntarily,  gratuitous- 
ly, faithfully,  solely  in  behalf  of  constitu- 
tional government  Yet  it  is  but  one  among 
the  many  supporting  the  great  weight  of 
opinion  on  the  subject  Garfield's  Works 
(Hinsdale),  Vol.  1,  page  143. 

The  most  recent  review  of  the  subject  of 
martial  law  is  that  by  Professor  Ballantlne, 
of  the  University  of  Montana.  It  deals  with 
all  the  adjudged  cases,  and  assures  one  of 
the  soundness  of  its  conclusions.  Specific  ci- 
tation to  it  will  hereinafter  be  made.  It  de- 
nies that  martial  law  may  be  applied  in 
State  government.    This  writer  says: 

'*It  is  believed  that  there  is  no  warrant  in 
the  history  of  constitutional  government  for 
vesting  in  the  governor,  as  commander  of 
the  military  forces  of  the  state  the  absolute 
discretionary  power  of  arrest,  and,  as  a  log- 
ical consequence,  of  life  and  death,  so  that 
his  command  or  proclamation  may  take  the 
place  of  a  statute,  and  convert  larceny  into 
a  capital  offense,  in  going  beyond  legislative 
power,  deprive  citizens  unreasonably  and  ar- 
bitrarily of  life  or  liberty  without  review  in 
the  courts.  Johnson  v.  Jones  (1867)  44  111. 
142  [92  Am.  Dec  159] ;  Ela  v.  Smith  (1855) 
5  Gray  (Mass.)  121  [06  Am.  Dec.  356]. 

•TThe  true  view,  undoubtedly,  is  that  dur- 
ing a  riot  or  other  disturbance  militia-men 
and  their  officers  are  authorized  to  act  mere- 
ly as  a  body  of  armed  police  with  the  ordi- 
nary powers  of  police  officers.  Franks  v. 
Smith  (1911)  [142  Ky.  232]  134  S.  W.  484 
(Ann.  Cas.  1912D,  319].  This  is  as  far  as 
the  actual  decision  goes  in  Luther  v.  Borden 
(1849)  7  How.  1  [12  L.  Ed.  581],  Their  mil- 
itary character  cannot  give  them  immunity 
for  unreasonable  excess  of  force.  The  gov- 
ernor of  a  state,  as  commander  of  the  mili- 
tia. Is  merely  the  chief  conservator  of  the 
peace,  and  entirely  destitute  of  power  to  pro- 


claim martial  law,  punish  criminals  or  suN 
ject  citizens  to  arbitrary  military  orders 
which  he  unreasonably  believes  to  be  de- 
manded by  public  emergency. 

^  0  0  0  ^  m 
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In  a  garrisoned  city,  held  as  an  outpost 
of  loyal  territory,  or  in  home  districts  threat- 
ened or  recently  evacuated  by  the  enemy, 
military  necessity  for  the  public  defense 
would  certainly  justifjr  all  temporary  restric- 
tions on  the  liberty  of  citizens  essential  to 
military  operations,  such  as  the  extinguish- 
ment of  lights,  the  requiring  of  military 
passes  to  enter  or  depart,  and  the  quelling  of 
public  disorder.  But  the  prosecution  and 
punishment  of  persons  suspected  of  conspir- 
acy, sedition,  or  disloyal  practices,  and  of 
treason  itself,  belongs  to  the  tribunals  of 
the  law,  and  not  to  the  sword  and  bayonet  of 
the  military.  Where  the  army  is  not  invad- 
ing enemy  territory  of  a  recognized  belliger- 
ent, but  is  in  its  own  territory,  the  military 
authorities  remain  liable  to  be  called  to  ac- 
count either  in  habeas  corpus  or  any  other 
judicial  proceeding  for  excess  of  authority 
toward  citizens,  no  matter  whether  it  oc- 
curred in  propinquity  to  the  field  of  actual 
hostilities  or  while  the  courts  were  closed,  or 
after  a  proclamation  of  Martial  Law." 

The  issue  involved  in  these  cases  la^  a 
marked  one:  Shall  a  citizen  be  subjected 'to 
trial  before  a  military  commission  regard- 
less of  constitutional  guaranties  at  any  time 
the  Governor  may  see  fit,  and  that  citizen 
have  absolutely  no  redress  from  such  pro- 
cedure? In  other  words:  May  any  citizen 
be  absolutely  within  the  pow»  of  the  Exec- 
utive and  the  militia  which  has  been  placed 
in  his  hands?  These  questions  are  indeed 
more  momentous  than  the  people  of  this 
busy  era  may  conceive.  The  affirmative  an- 
swer to  them  annuls  that  true  liberty  which 
was  bought  by  blood  aud  sacrifice  and  which 
long  has  been  jealously  guarded  and  defend- 
ed.  It  seems  necessary  that  we  should  re- 
peat what  Mr.  Justice  Davis  said  in  the  Mil- 
ligan  Case: 

**It  is  claimed  that  martial  law  covers 
with  its  broad  mantle  the  proceedings  of  this 
Military  ODmmlsslon.  The  proposition  is 
this:  That  in  a  time  of  war  the  commander 
of  an  armed  force  (if  in  his  opinion  the  ex- 
igencies of  the  country  demand  it,  and  of 
which  he  is  to  judge),  has  the  power,  within 
the  lines  of  his  military  district,  to  suspend 
all  civil  rights  and  their  remedies,  and  sun- 
ject  citizens  as  well  as  soldiers  to  the  rule  of 
his  will;  and  in  the  exercise  of  his  lawful 
authority  cannot  be  restralaed,  except  by  Ms 
superior  officer  or  the  President  of  the  Unit- 
ed States. 

"If  this  position  la  sound  to  the  extent 
claimed,  then  when  war  exists,  foreign  or 
domestic,  and  the  country  is  subdivided  into 
military  departments  for  mere  convenience, 
the  commander  of  one  of  them  can,  if  he 
chooses,  within  the  limits,  on  the  plea  of  ne- 
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cesBity,  with  the  approval  of  the  Executive, 
substitute  military  force  for.  and  to  the  ex* 
elusion  of  the  laws,  and  punish  all  persons, 
as  he  thinks  right  and  proper,  without  fixed 
or  certain  mles. 

"The  statem^it  of  this  proposition  shows 
its  importance;  for,. If  true,  republican  gov- 
ernment is  a  failure,  and  there  is  an  end 
of  liberty  regulated  by  law.  Martial  law, 
established  on  such  a  basis,  destroys  every 
guaranty  of  the  Constitution,  and  effectual- 
ly renders  the  'military  Independent  of  and 
superior  to  the  dvil  power' — the  attempt  to 
do  which  by  the  King  of  Great  Britain  was 
deemed  by  our  fathers  such  an  offense,  that 
they  assigned  It  to  the  world  as  one  of  the 
causes  which  Impelled  them  to  declare  their 
independence.  Olvil  liberty  and  this  kind  of 
martial  law  cannot  endure  together;  the 
antagonism  is  Irreconcilable  and,  in  the  con- 
flict, one  or  the  other  must  perish. 

**Thl8  nation,  as  experience  has  proved, 
cannot  always  remain  at  peace,  and  has  no 
right  to  expect  ^hat  It  will  always  have  wise 
and  humane  rulers,  sincerely  attached  to  the 
principles  of  the  Constitution.  Wicked  men, 
ambitious  of  power,  with  hatred  of  liberty 
and  contempt  of  law,  may  fill  the  place  once 
occupied  by  Washington  and  Lincoln;  and 
if  this  right  is  conceded,  and  the  calamities 
of  war  again  befall  us,  the  dangers  to  hu- 
man liberty  are  frightful  to  contemplate. 
If  our  fathers  had  failed  to  provide  for  just 
such  a  contingency,  they  would  have  been 
false  to  the  trust  reposed  in  them.  They 
knew — the  history  of  the  world  told  them — 
the  nation  they  were  founding,  be  its  exist- 
ence short  or  long,  would  be  Involved  in 
war;  how  often  or  how  long  continued,  hu- 
man foresight  could  not  tell ;  and  that  nnllmltr 
ed  power,  wherever  lodged  at  such  a  time, 
was  especially  hazardous  to  freemen.  For 
this,  and  other  equally  weighty  reasons,  they 
secured  the  inheritance  they  had  fought  to 
maintain,  by  Incorporating  in  a  written  Con- 
stitution the  safeguards  which  time  had  prov- 
ed were  essential  to  its  preservation.  Not 
one  of  these  safeguards  can  the  President  or 
Congress  or  the  Judiciary  disturb,  except  the 
one  concerning  the  writ  of  habeas  corpus. 

"It  is  essential  to  the  safety  of  every  gov- 
ernment that,  in  a  great  crisis,  like  the  one 
we  have  just  passed  through,  there  should 
be  a  power  somewhere  of  suspehding  the  writ 
of  habeas  corpus.  In  every  war,  there  are 
men  of  previously  good  character,  wicked 
enough  to  counsel  their  fellow  citizens  to 
resist  the  measures  deemed  necessary  by  a 
good  government  to  sustain  its  just  authority 
and  overthrow  its  enemies;  and  their  influ- 
ence may  lead  to  dangerous  combinations. 
In  the  emergency  of  the  times,  an  immediate 
public  investigation  according  to  law  may 
not  be  possible;  and  yet,  the  peril  to  the 
country  may  be  too  imminent  to  suffer  such 
persons  to  go  at  large.  .Unquestionably,  there 
is  then  an  exigency  which  demands  tiiat  the 


government,  if  it  should  see  fit,  in  the  exer- 
cise of  a  proper  discretion,  to  make  arrests, 
should  not  be  required  to  produce  the  person 
arrested  In  answer  to  a  writ  of  habeas  corpus. 
The  Constitution  goes  no  furtlier.  It  does 
not  say  after  a  writ  of  habeas  corpus  is 
denied  a  citizen,  that  he  shall  be  tried  other- 
wise than  by  the  course  of  common  law.  If 
it  had  intended  this  result.  It  was  easy  by 
the  use  of  direct  words  to  have  accomplished 
it  The  illustrious  men  who  framed  that  in- 
strument were  guarding  the  foundations  of 
dvil  liberty  again$t  the  abuses  of  unlimited 
power;  they  were  full  of  wisdom,  and  the 
lessons  of  history  informed  them  that  a  trial 
by  an  established  court,  assisted  by  an  im- 
partial jury,  was  the  only  sure  way  of  pro- 
tecting the  citizen  against  oppression  and 
wrong.  Knowing  this,  they  limited  the  sus- 
pension to  one  great  right,  and  left  the  rest 
to  remain  forever  inviolate.  But  it  is  In- 
sisted that  the  safety  of  the  country  in  time 
of  war  demands  that  this  broad  claim  for 
martial  law  shall  be  sustained.  If  this  were 
true,  it  could  be  well  said  that  a  country, 
preserved  at  the  sacrifice  of  all  the  cardinal 
principles  of  liberty,  Is  not  worth  the  cost 
of  preservation." 

A  search  of  the  books,  extending  over 
many  days  of  labor  in  the  Investigation  of 
this  subject,  discloses  that  no  State  in  the 
Union  has  ever  declared,  by  judidal  ded- 
slon  or  otherwise,  prindples  to  the  extent 
of  those  announced  by  the  majority  opinion 
of  this  court  West  Virginia,  bom  of  a  love 
for,  and  an  adherence  to,  constitutional  gov- 
ernment seems  now  to  have  departed  fur- 
thest therefrom.  In  Colorado  and  Idaho  ar- 
rests and  extended  detention  by  the  militia  for 
the  suppressing  of  riot  and  insurrection  h^ve 
been  upheld  as  authorized  by  the  exigencies 
existing  and  as  necessary  for  the  suppres- 
sion of  uprisings.  But  further  than  thte  no 
State  has  ever  gone.  The  Supreme  Court  of 
the  United  States  went  no  further  in  the 
Moyer  Case,  212  U.  S.  78,  29  Sup.  Ct  235,  53 
L.  Ed.  410.  No  court  ever  before  upheld 
the  action  of  a  governor  in  ousting  the  courts 
of  their  jurisdiction  as  to  dvil  offenses  and 
in  substituting  himself  therefor. 

This  State  is  a  government  of  its  own  peo- 
ple. It  should  matter  not  that  dvil  rights 
may  at  some  time  have  been  transgressed 
elsewhere.  We  should  not  permit  them  to 
be  transgressed  here.  The  insignia  of  the 
State  bears  our  legend  of  freedom.  It  cannot 
he  kept  unless  we  sacredly  observe  the  Con- 
stitution by  which  all,  whether  guilty  or  in* 
nocent  are  bound  alike.  Freedom  for  a 
West  Virginian  means- the  giving  to  him  what 
his  State  Constitution  and  that  of  the  nation 
guarantee  to  him.  Nor  does  it  matter  wheth- 
er that  West  Virginian  be  rich  or  poor,  idler 
or  laborer,  millionaire  or  mountaineer.  The 
Constitution  is  no  respecter  of  persona 

A  sense  of  duty  has  Impelled  the  writing 
of  this  opinion.  If  it  may  in  the  future  only 
cause  the  doctrine  promulgated  by  the  majori« 
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ty  to  be  questioned,  the  labor  wUl  not  hare 
been  In  vain. 

Will  the  reader  of  this  opinion  reserve 
basty  judgment  against  conclusions  which  It 
announces*  until  be  has  made  studious  ex- 
amination of  the  citations  herein  and  the 
three  following  expositions  on  the  subject  of 
martial  law,  together  with  the  cases  cited 
In  them: 

"Military  Ck)mmission8,"  Garfield's  Works 
(Hinsdale),  Vol.  1,  page  143. 

"What  is  the  Justification  of  Martial  Law/» 
lileber,  War  Dept  Doc.  No.  79 ;  North  Ameri- 
<aui  Review,  Nov.  1896. 

"Martial  Law,"  Ballantine,  Columbia  Law 
Review,  June  1912. 

The  decisions  and  treatises  relied  on  here- 
in make  no  distinction  in  the  test  for  mar- 
tial law,  whether  in  pacific  districts  or  in  tJie 
theater  of  actual  war.  In  the  one  place  as 
well  as  in  the  other  the  test  is  the  same — the 
want  of  operative  civil  courts.  An  examina- 
tion of  the  subject  will  not  sustain  a  conten- 
tion that  the  courts  and  the  writers  referred 
to  were  dealing  only  with  martial  law  outside 
of  the  theater  of  actual  v>ar.  They  clearly 
show  that  martial  law  is  as  objectionable  in 
the  one  place  as  in  the  other,  unless  it  Is 
justified  by  the  absence  of  civil  law. 

Will  the  reader  who  refers  to  the  decisions 
and  treatises  cited  also  note  that  there  is  a 
clear  distinction  between  the  power  to  use 
martial  acts  for  the  suppression  of  riot,  in- 
surrection or  rebellion  and  the  power  to  use 
martial  law  for  the  trial  of  civil  ofTenses. 
Martial  acts  are  one  thing;  martial  law  is 
another. 

It  may  be  said  that  the  treatises  referred 
to  are  not  judicial  in  character.  The  same 
is  true  as  to  every  text  book  of  the  law. 

And  now,  how  applicable  are  the  words  of 
David  Dudley  Field,  that  ardent  advocate  of 
^constitutional  government: 

"1  could  not  look  into  the  pages  of  English 
law — I  could  not  turn  over  the  leaves  of  Eng- 
lish literature — ^I  could  not  listen  to  the  ora- 
tors and  statesmen  of  England,  without  re- 
marking the  uniform  protest  against  martial 
usurpation,  and  the  assertion  of  the  undoubt- 
ed right  of  every  man,  high  or  low,  to  be 
judged  according  to  the  known  and  general 
law,  by  a  jury  of  his  peers,  before  the  judges 
of  the  land.  And  when  I  turned  to  the  his- 
tory, legal,  political,  and  literary,  of  my  own 
country, — ^my  own  undivided  and  forever  in- 
divisible country, — I  found  the  language  of 
freedom  intensified.  Our  fathers  brought 
with  them  the  liberties  of  Englishmen. 
Throughout  the  colonial  history,  we  find  the 
Colonists  clinging,  with  Immovable  tenacity, 
to  trial  by  jury.  Magna  Cbarta,  the  princi- 
ple of  Representation,  and  the  Petition  of 
Right  They  had  won  them  in  the  Father- 
land in  many  a  high  debate  and  on  many  a 
bloody  field;  and  they  defended  them  here 
against  the  emissaries  of  the  crown  of  Eng- 
land and  against  the  veteran  troops  of  France. 
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We,  their  children,  thought  we  had  superadd- 
ed to  the  liberties  of  Englishmen  the  greater 
and  better  guarded  liberties  of  Americans." 
Brewer's  Orations,  VoL  6,  page  2154. 

Additional  Opinion. 

POFFENBARGER,  P.  The  attempt,  in  the 
dissenting  opinion  prepared  since  the  filing 
of  the  court  opinion,  to  apply  to  these  case? 
principles,  deemed  clearly  inapplicable  by  al) 
concurring  in  the  decision,  renders  it  proper, 
in  our  judgment,  to  file  an  additional  opinion, 
pointing  out  more  specifically  the  grounds  of 
distinction,  and  also  to  direct  attention  to 
the  nonjudicial  and  speculative  character  of 
much  of  the  matter  quoted  in  the  dissenting 
opinion. 

The  MilUgan  Case,  4  Wall.  2, 18  L.  Ed.  281, 
the  opinion  in  which  constitutes  the  real 
basis  of  the  elaborate  argument  against  the 
views  t>f  the  majority  of  the  court,  arose  in 
the  state  of  Indiana,  in  which  there  was  no 
actual  war  nor  any  pretense  thereof.  That 
state  was  in  a  military,  but  nevertheless 
peaceable,  district  Milligan  was  a  citizen  of 
the  state,  arrested  therein  upon  a  charge  of 
conspiracy  against  the  government  of  the 
United  States,  tried  on  that  charge  by  a  mil- 
itary commission,  convicted  and  sentenced  to 
death.  The  spedficationa  under  the  charge 
were  substantially  as  follows:  That  Milligan 
with  others,  in  a  time  of  actual  war,  set  on 
foot  a  secret  military  organization  for  the 
purpose  of  overthrowing  the  government,  and 
conspired  to  seize  the  United  States  and 
state  arsenal,  and  to  release  the  prisoners  of 
war  confined  in  the  military  prison  under 
charge  of  the  military  authorities,  to  arm 
these  prisoners,  to  join  with  them  such  other 
forces  as  they  could  raise,  and  to  march  into 
Kentucky  and  Missouri  and  to  co-operate 
with  the  Rebel  forces  there;  that  the  con- 
spirators communicated  with  the  enemy  to 
induce  them  to  invade  the  states  of  Kentucky, 
Indiana,  and  Illinois,  intending  themselves 
to  join  and  co-operate  with  the  enemy  in  the 
event  of  such  an  invasion;  and  that  they 
armed  themselves  for  that  purpose.  Of  the 
character  of  the  case,  the  court  said:  "It  will 
be  borne  in  mind  that  this  is  not  a  question 
of  the  power  to  proclaim  martial  law,  when 
war  exists  in  a  conmiunlty  and  the  courts 
and  civil  authorities  are  overthrown.  Nor  is 
it  a  question  what  rule  a  military  command- 
er, at  the  head  of  his  army,  can  imi>ose  on 
states  in  rebellion  to  cripple  their  resources 
and  quell  the  insurrection.  The  jurlsdictiop 
claimed  is  much  more  extensive.  The  neces- 
sities of  the  service,  during  the  late  Rebel- 
lion, required  that  the  loyal  states  should  be 
placed  within  the  limits  of  certain  military 
districts  and  coihmanders  appointed  in  them 
and  it  is  urged  that  this,  in  a  military  sense, 
constituted  them  the  theater  of  military  op- 
erations; and,  as  In  this  case,  Indiana  had 
been,  and  was  again,  threatened  with  inva- 
sion by  the  enemy.    The  occasion  was  furnish- 
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ed  to  establish  martial  law.  The  conclusion 
does  not  follow  from  the  premises.  If  armies 
were  collected  in  Indiana,  they  were  to  be 
employed  in  another  locality,  where  the  laws 
were  obstructed  and  the  national  authority 
disputed.  On  her  soil  there  was  no  hostile 
foot;  if  once  invaded,  that  invasion  was  at 
an  end,  and  with  it  all  pretext  for  martial 
law.  Martial  law  cannot  arise  from  a  threat- 
ened invasion.  The  necessity  must  be  actual 
and  present,  the  invasion  real,  such  as  ef- 
fectually closes  the  courts  and  deposes  the 
civil  administration.  It  is  difficult  to  see  how 
the  safety  of  the  country  required  mar- 
tial law  in  Indiana.  If  any  of  her  citizens 
were  plotting  treason,  the  power  of  arrest 
could  secure  them,  until  the  government  was 
prepared  for  their  trial,  when  the  courts  were 
open  and  ready  to  try  them.  It  was  as  easy 
to  protect  witnesses  before  a  civil,  as  a  mili- 
tary, tribunal ;  and  as  there  could  be  no  wish 
to  convict,  except  on  sufficient  legal  evidence, 
surely  an  ordained  and  established  court 
were  better  able  to  judge  of  this  than  a  mili- 
tary tribunal  composed  of  gentlemen  not 
trained  to  the  profession  of  the  law." 

Of  the  class  of  cases  to  which  this  one  be- 
longs, and  that  one  did  not,  the  court  said: 
*'It  follows,  from  what  has  been  said  on  this 
subject,  that  there  are  occasions  when  mar- 
tial rule  can  be  properly  applied.  If,  in  for- 
eign invasion  or  civil  war,  the  courts  are  ac- 
tually closed,  and  it  is  impossible  to  adminis- 
ter criminal  justice  according  to  law,  then,  on 
the  theater  of  actual  military  operations, 
where  war  really  prevails,  there  is  a  neces- 
sity to  furnish  a  substitute  for  the  civil  au- 
thority, thus  overthrown,  to  preserve  the 
safety  of  the  army  and  society;  and,  as  no 
power  is  left  but  the  military,  it  is  allowed 
to  govern  by  martial  rule  until  the  laws  can 
have  their  free  course.  As  necessity  creates 
the  rule,  so  it  limits  its  duration ;  for,  if  this 
government  Is  continued  after  the  courts  are 
reinstated,  it  is  a  gross  usurpation  of  power. 
Martial  rule  can  never  exist  where  the  courts 
are  open  and  In  the  proper  and  unobstructed 
exercise  of  their  jurisdiction.  It  is  also  con- 
fined to  the  locality  of  actual  war.  Because, 
during  the  late  Rebellion,  it  could  have  been 
enforced  in  Virginia,  where  the  national  au- 
thority was  overturned  and  the  courts  driv- 
en out,  it  does  not  follow  that  it  should  ob- 
tain in  Indiana,  where  that  authority  was 
never  disputed,  and  justice  was  always  ad- 
ministered. And  so  in  the  case  of  a  foreign 
Invasion,  martial  rule  may  become  a  neces- 
sity, in  one  state,  when,  in  another,  it  would 
be  *mere  lawless  violence."*  It  was  against 
the  attempted  misapplication  of  martial  law 
to  the  pacific  state  of  Indiana  and  her  citi- 
zens, on  the  ground  of  the  existence  of  a 
state  of  actual  war  in  other  portions  of  the 
Union,  but  not  extending  into  Indiana,  that 
the  thunderous  eloquence  and  invincible  logic 
of  Garfield,  Blacls,  McDonald,  and  Mr.  Jus- 
tice Davis  were  directed.    All  of  them  admit- 


ted its  proper  application  to  the  theater  of 
actual  war  in  the  Southern  states. 

During  the  greater  part  of  the  period  of 
the  Civil  War,  the  situation  in  most  of  the 
state  of  West  Virginia  was  similar  to  that 
of  Indiana.  It  was  pacific  territory,  though 
within  the  lines  of  a  military  district  flere, 
as  in  Indiana  and  elsewhere,  there  were 
abuses  of  military  authority  on  a  mere  pre- 
text of  necessity,  since  there  was  no  actual 
war  in  it,  and  the  functions  of  the  courts 
were  not  obstructed.  Acts  and  practices  sanc- 
tioned by  the  principles  of  martial  law,  when 
applicable,  were  indulged  in  by  the  military 
officers  and  soldiers.  This  history  was  fresh 
in  the  recollections  of  the  framers  of  the 
Constitution  of  1872.  The  friends  and  rela- 
tives of  delegates  to  that  convention,  and 
perhaps  some  of  the  delegates  themselves, 
had  been  victims  of  such  illegal  acts.  To 
give  effect  to  the  provisions  of  the  national 
and  state  Constitutions  in  all  pacific  terri- 
tory in  a  period  of  war,  as  in  time  of  peace, 
closes  the  avenue  of  such  abuses  of  power  as 
that  condemned  In  the  Milligan  Case.  That 
this  was  the  evil  the  provision  quoted  in  the 
dissenting  opinion  from  article  1  of  the  Con- 
stitution was  intended  to  remedy  is  made 
manifest  by  the  conditions  and  experiences, 
in  the  light  of  which  it  was  framed  and 
adopted.  Constitutional  and  statutory  provi- 
sions are  always  to  be  interpreted  in  the  light 
of  the  evils  they  were  obviously  designed  to 
remedy,  and  do  not,  as  a  rule,  extend  beyond 
such  purpose.  No  other  rule  of  interpreta- 
tion is  more  firmly  established  or  more  gen- 
erally recognized.  It  is  a  rule  of  common 
sense. 

Nor  do  the  terms  of  the  section  above  re- 
ferred to  justify  or  sustain  the  broad  view 
and  claim  for  which  it  is  cited.  It  makes 
no  reference  to  the  theater  of  actual  war. 
It  does  not  say  the  constitutional  provisions 
shall  be  operative  in  invaded,  insurrection- 
ary, or  rebellious  portions  of  the  state.  It 
specifies  times,  not  places,  saying  the  provi- 
sions shall  be  operative  (where  they  can 
operate)  "alike  in  a  period,"  not  a  place,  'Vrf 
war  as  in  time  of  peace."  In  the  preceding 
war,  the  military  authorities  endeavored  to 
make  the  existence  of  war  in  which  the  Unit- 
ed States  was  engaged  anywhere,  though  in 
a  foreign  country,  justification  for  martial 
rule,  in  any  or  every  part  of  the  country,  no 
matter  how  thoroughly  tranquil  its  condition, 
or  free  and  effective  the  administration,  of 
the  laws.  Surely  the  framers  of  this  provi- 
sion, having  so  recently  witnessed  the  im- 
possibility of  the  operation  of  Constitutions, 
statutes,  and  other  civil  laws  in  areas  of 
actual  war,  did  not  contemplate  their  opera- 
tion in  such  places.  We  are  not  to  presume 
they  intended  what  they  knew  could  not  be. 
On  the  contrary,  we  naturally  presume 
against  intent  to  accomplish . the  impossible, 
in  the  absence  of  expression  thereof.  If  the 
section    said    the   constitutional    provisianB 
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sbould  be  operative  in  places  instead  of  pe- 
riods of  war,  there  would  have  been  an  ex- 
pression of  such  intent;  but  tbe  statesmen  of 
1S72  knew  wbat  was  needed  as  a  relief  from 
doubt  as  to  the  guaranties  of  life,  liberty, 
and  property  in  pacific  territory  in  periods 
of  war,  and  carefully  selected  apt  words  to 
accomplish  that  purpose  without  destroying 
a  sovereign  power  necessary  to  the  preserva- 
tion of  tbose  guaranties  themselves.  Section 
3  of  article  1  is  a  declaration  of  a  general 
principle,  carried  into  effect  by  the  more 
specific  provisions  referred  to  in  the  original 
opinion  filed  herein,  declaring  subordination 
of  the  military  to  the  civil  power,  and  inhib- 
iting trial  of  citizens  by  military  courts  for 
offenses  cognizable  by  the  civil  courts.  Their 
purpose  is  to  prevent  such  trials  in  tranquil 
territory  in  which  the  courts  have  free  and 
unobstructed  operation.  In  the  areas  of  ac- 
tual war,  however  occasioned,  tbey  do  not 
have  free  course.  Offenses  committed  there 
are  not  cognizable  by  the  civil  courts,  be- 
cause not  within  their  reach;  and,  if  they 
are  committed  in  aid  or  furtherance  of  the 
invasion,  insurrection,  rebellion,  or  riot,  they 
are  punishable  by  a  military  commission  ap- 
pointed for  the  trial  thereof. 

The  dissenting  opinion  confuses  the  occa- 
sion and  conditions  of  a  state  of  war  with 
the  suspension  of  the  writ  of  habeas  corpus. 
During  the  troublous  times  of  the  Civil  War, 
there  were  attempted  and  actual  suspensions 
of  the  writ  in  pacific  portions  of  the  country. 
That  alone  did  not  create  war  in  such  terri- 
tory, and  substitute  military  for  civil  rule. 
It  was  an  express  suspension  of  the  writ 
in  tranquil  territory,  and  no  more.  As  the 
power  was  abused,  and  its  exercise  wrought 
injustice,  it  has  been  forbidden  by  the  Con- 
stitution. But  there  is  necessarily  an  in- 
formal and  implied  suspension  in  every  in- 
stance of  actual  war  throughout  the  field  of 
military  operations,  as  the  opinion  in  the 
MiUigan  Case,  and  practically  all  other  au- 
thorities, admit 

While  the  Supreme  Court  of  North  Caro- 
Ifna,  in  Ex  parte  Moore  and  others,  64  N.  O. 
802,  the  opinion  in  which  is  quoted  at  great 
lengrth  in  the  dissenting  opinion  filed  here, 
claimed  the  writ  of  habeas  corpus  ran  in  the 
theater  of  actual  war,  it  confessed  its  in- 
ability to  enforce  it,  expressly  refusing  rules 
and  attachments  against  the  military  officer, 
in  whose  custody  the  petitioners  were,  and 
the  Governor,  by  whose  direction  and  orders 
tie  held  them  and  refused  to  obey  the  writ 
The  Chief  Justice  stated  his  final  conclusion 
In  the  following  terms:  'The  second  branch 
of  the  motion,  that  the  power  of  the  county 
be  called  out,  if  necessary,  to  aid  in  taking 
tbe  petitioner  by  force  out  of  the  hands  of 
:Kirk,  is  as  difficult  of  solution  as  the  first. 
Tlie  power  of  the  county,  or  *posse  comita- 
tus/  means  the  men  of  the  county  in  which 
the  writ  is  to  be  executed — in  this  instance 
Caswell — and  that  county  is  declared  to  be 


in  a  state  of  insurrection.  Shall  insurgents 
be  called  out,  by  the  person  who  is  to  exe- 
cute the  writ,  to  Join  in  conflict  with  the 
military  forces  of  the  state?  It  is  said  that 
a  sufficient  force  will  volunteer  from  other 
counties.  They  may  belong  to  the  associa- 
tion, or  he  persons  who  sympathize  with  it. 
But  the  'posse  comitatus'  must  come  from 
the  county  where  the  writ  is  to  be  executed ; 
it  would  be  illegal  to  take  men  from  other 
counties.  This  is  settled  law.  Shall  illegal 
means  be  resorted  to  in  order  to  execute  a 
writ?  Again,  every  able-todied  man  in  the 
state  belongs  to  the  militia,  and  the  Govern- 
or is  by  the  Constitution  'commander  in  chief 
of  the  militia  of  the  state.'  Article  3,  S  8* 
So  the  power  of  the  county  is  composed  of 
men  who  are  under  the  command  of  the 
Governor.  Shall  these  men  be  required  to 
violate,  with  force,  the  orders  of  their  com- 
mander in  chief,  and  do  battle  with  his  other 
forces  that  are  already  in  the  field?  In 
short,  the  whole  physical  power  of  the  state 
is,  by  the  Constitution,  under  the  control  of 
the  Governor.  The  Judiciary  has  only  a 
moral  power.  By  the  theory  of  the  Constitu- 
tion, there  can  be  no  conflict  between  these 
two  branches  of  the  government  The  writ 
will  be  directed  to  the  marshal  of  the  Su- 
preme Court,  with  instructions  to  exhibit  it 
and  a  copy  of  this  opinion  to  his  excellency, 
the  Governor.  If  he  orders  the  petitioner  to 
be  delivered  to  the  marshal,  well;  if  not,  fol- 
lowing the  example  of  Chief  Justice  Taney, 
in  Merriman's  Case  (Annual  Cyclopedia,  for 
the  year  1861,  p.  555),  I  have  discharged  my 
duty.  The  power  of  the  Judiciary  I9  ex- 
hausted, and  the  responsibility  must  rest  on 
the  executive." 

The  writ  having  been  delivered  to  the  Gov- 
ernor, he  replied  to  it  by  a  letter  to  the 
Chief  Justice,  in  which,  after  reciting  his 
proclamation  of  war  in  two  counties  of  the 
state,  and  the  terrible  conditions  necessitat- 
ing such  action,  he  said:  "Under  these  cir- 
cumstances, I  would  have  been  recreant  to 
duty,  and  faithless  to  my  oath,  if  I  had  not 
exercised  the  power  in  the  several  counties 
which  your  honor  has  been  pleased  to  say 
I  have  exercised  constitutionally  and  law- 
fully, especially  as,  since  October  1868,  I  have 
repeatedly,  by  proclamations  and  by  letters, 
invoked  public  opinion  to  repress  these  evils, 
and  warned  criminals  and  offenders  against 
the  laws  of  the  fate  that  must  In  the  end 
overtake  them,  if,  under  the  auspices  of  the 
EUan  referred  to,  they  should  persist  in  their 
course.  I  beg  to  assure  your  honor  that  no 
one  subscribes  more  thoroughly  than  I  do  to 
the  great  principles  of  habeas  corpus  and 
trial  by  Jury.  Except  In  extreme  cases,  in 
which,  beyond  all  question,  'the  safety  of 
the  state  is  the  supreme  law,'  these  privileges 
of  habeas  corpus  and  trial  by  Jury  should 
be  maintained.  I  have  already  declared  that, 
in  my  Judgment,  your  honor  and  all  the  oth- 
er civil  and  Judicial  authorities  are  unable, 
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at  this  time,  to  deal  with  the  Insurgents. 
Tbe  civil  and  the  military  are  alike  con- 
stitutional powers — ^the  civil  to  protect  life 
and  property  when  it  can,  and  the  military 
only  when  the  former  has  failed.  As  the 
chief  executive  I  seek  to  restore,  not  to  sub- 
vert, the  judicial  power.  Your  honor  has 
done  your  duty,  and  in  perfect  harmony  with 
you  I  seek  to  do  mine.  It  is  not  I,  or  the 
military  power,  that  has  supplanted  the  civil 
authority;  that  has  been  done  by  the  insur- 
rection in  the  counties  referred  to.  I  do  not 
see  how  I  can  restore  the  civil  authority  un- 
til I  'suppress  the  insurrection,'  which  your 
honor  declares  I  have  the  power  to  do;  and 
I  do  not  see  how  I  can  surrender  the  insur- 
gents to  the  civil  authority  until  that  authori- 
ty is  restored.  It  would  be  a  mockery  in 
me  to  declare  that  the  civil  aiithority  was 
unable  to  protect  the  citizens  against  the  in- 
surgents, and  then  turn  the  Insurgents  over 
to  the  civil  authority.  My  oath  to  support 
the  Constitution  makes  it  imperative  on  me 
to  'suppress  the  insurrection'  and  restore  the 
civil  authority  In  the  counties  referred  to, 
and  this  I  must  do.  In  doing  this,  I  renew 
to  your  honor  expressions  of  my  profound 
respect  for  the  civil  authority,  and  my  ear- 
nest wish  that  this  authority  may  soon  be  re- 
stored to  every  county  and  neighborhood  in 
the  state."  This  was  in  July,  1870.  On  Au- 
gust 15,  1870,  the  Governor  again  wrote  the 
Chief  Justice,  apprising  him  of  the  pacifica- 
tion of  the  two  counties  in  question,  and  his 
readiness  then  to  make  return  to  the  writ 
In  this  letter  he  said:  **I  assured  your  hon- 
or that  as  soon  as  the  safety  of  the  state 
should  justify  it,  I  would  cheerfully  restore 
the  civil  power,  and  cause  the  said  parties 
to  be  brought  before  you,  together  with  the 
cause  of  their  capture  and  detention.  That 
time  has  arrived,  and  I  have  ordered  CoK 
Geo.  W.  Kirk  to  obey  the  writs  of  habeas 
corpus  issued  by  your  honor." 

Thus  the  case  relied*  upon,  as  denying  pow- 
er in  a  Governor  to  declare  a  state  of  war 
In  a  county,  declares  exactly  the  opposite. 
Though  denying  power  in  the  executive  to 
do  more  than  make  arrests  for  civil  offens- 
es, under  an  erroneous  interpretation  of  con- 
stitutional provisions,  the  decision  also  ad- 
mits lack  of  power  to  enforce  them  as  thus 
construed,  and  so  runs  to  a  palpable  absurdi- 
ty. The  decision  was  later  interpreted  by 
Justice  Dick  of  the  same  court,  the  Chief 
Justice  and  Justice  Settle  being  present,  upon 
applications  for  bench  warrants  against  the 
Governor  and  his  subordinate  officers,  as  har- 
monizing with  the  views  of  this  court  on  the 
main  proposition  involved.  Justice  Dick  said: 
*'The  Constitution  and  laws  of  the  state  au- 
thorize and  empower  the  Governor  to  organ- 
ise and  use  the  military  forces  of  the  state 
to  suppress  insurrection,  etc.,  and  the  ju- 
diciary have  no  Jurisdiction  to  arrest  the 
Governor,  while  acting  in  that  capacity,  for 
any  alleged  transcending  of  his  authority  in 
the  discharge  of  executive  duties.    The  leg- 


islative, executive,  and  supreme  Judicial  pow- 
er of  the  government  ought  to  be  forever 
separate  and  distinct  from  each  other.' 
Const,  art  1,  {  8.  Each  of  these  co-ordinate 
departments  has  its  appropriate  functions, 
and  one  cannot  control  the  action  of  the  oth- 
er, in  the  sphere  of  its  constitutional  power 
and  duty.  The  government  was  formed  for 
the  benefit  of  all  the  citizens  of  the  state, 
and  it  would  be  of  little  force  and  efficiency 
if  the  Governor  (in  whom  is  vested  the  su- 
preme executive  power  of  the  state)  could  be 
arrested,  and  thus  virtually  deposed,  by  a 
warrant  from  the  Judiciary,  issued  upon  tbe 
application  of  an  individual  citizen,  for  al- 
leged excess  of  authority  in  the  performance 
of  what  the  Governor  may  consider  his  ex- 
ecutive functions.  •  ♦  ♦  The  Governor  is 
not  above  the  law.  He  is  as  much  subject  to 
its  obligations  and  penalties  as  the  humblest 
citizen.  But  the  Constitution  provides  a 
court  of  impeachment,  as  the  proper  forum 
for  the  trial  of  the  Governor,  for  any  abuse 
of  executive  power.  After  he  is  deposed,  or 
his  term  of  office  expires^  he  is  liable  to  in- 
dictment and  punishment  for  such  violations 
of  the  laws  of  the  state  during  his  term 
of  office.  ♦  ♦  ♦  The  only  difference  we 
have,  as  to  the  other  parties  included  in  the 
application  of  the  affiant  is  whether  we  have 
authority  to  issue  a  warrant,  which  can  be 
executed  in  the  insurrectionary  counties  of 
Alamance  and  Caswell  against  the  military 
officers  of  the  Governor.  The  laws  of  the 
state  authorize  the  Governor,  under  certain 
circumstances,  to  declare  a  county  or  coun- 
ties in  a  state  of  insurrection,  and  call  out 
the  militia  to  arrest  insurgents,  eta  See 
the  opinion  of  Chief  Justice  Pearson  in  the 
case  of  A.  G.  Moore  and  others.  This  is  a 
discretionary  power,  vested  in  the  Governor 
by  the  Constitution  and  laws  of  the  state, 
and  cannot  be  controlled  by  the  Judiciary; 
but  the  Governor  alone  is  responsible  to  the 
people  for  its  proper  exercise.  The  laws  up- 
on this  subject  would  be  virtually  repealed, 
and  the  powers  of  the  Governor  rendered 
wholly  ineffectual,  if  it  could  be  stopped  or 
impeded  by  the  judiciary  upon  the  applica- 
tion of  insurgents,  the  friends  and  sympathiz- 
ers of  insurgents,  or  other  persons.  We  have 
nothing  to  say  as  to  the  poUcy  of  the  law; 
as  judges,  we  can  only  consider  its  legal  ef- 
fect ♦  ♦  •  We  are  of  the  opinion  that 
we  have  no  authority  to  issue  a  bench  war- 
rant to  the  insurrectionary  counties  of  Al- 
amance and  Caswell  against  the  military  of- 
ficers and  agents  of  the  Groveruor,  while  they 
are  acting  under  his  orders  in  suppressing 
the  insurrection.  Outside  of  the  insurrection- 
ary districts  they  may  be  arrested,  as  the 
powers  of  the  court  are  In  full  force  there. 
The  motion  for  a  bench  warrant  against  G. 
W.  Kirk,  G.  W.  Burgen,  and  Alexander  Ruf- 
fin  is  allowed.  The  warrants  will  be  direct- 
ed to  the  sheriff  of  Wake  county,  to  be  ex- 
ecuted In  any  part  of  the  state,  except  the 
counties  of  Alamance  and  Caswell" 
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We  hold  the  Governor's  determination  of 
the  Justification  or  necessity  for  proclama- 
tion of  a  state  of  war  is  not  reviewable.  So 
the  decision,  relied  npon  in  the  dissent,  holds. 
We  hold  the  writs  of  the  courts  do  not  run 
in  the  war  area  or  district  under  martial  law. 
So  that  decision  holds.  We  hold  the  courts 
cannot  arrest  the  arm  of  the  executive  en- 
gaged In  the  suppression  of  an  insurrection. 
So  that  case  holds.  That  court  endeavored 
to  enforce  the  view  that  the  nonsuspension 
clause,  relating  to  the  writ  of  habeas  cor- 
pus, limits  the  power  of  the  executive,  in  the 
insurgent  district,  to  the  making  of  arrests 
and  immediate  delivery  of  the  prisoners  to 
the  dvU  authorities,  but  admitted  lack  of 
power  to  enforce  that  view,  and  said,  as  we 
say,  the  Governor  was  beyond  the  power  of 
the  Judiciary,  and  responsible  only  to  the 
people  for  his  actions  in  the  Insurrectionary 
district,  declared  to  be  in  a  state  of  war. 

Recurring  to  the  argument  foimded  upon 
recent  observation  and  experience  in  the 
Civil  War,  at  the  date  of  the  adoption  of  the 
Constitution,  we  find  further  and  decisive 
refutation  thereof  in  a  constitutional  pro- 
vision and  a  statute  i^ot  referred  to  in  the 
original  opinion.  Section  1  of  chapter  14  of 
the  code  of  1868,  in  force  at  the  date  of  the 
adoption  of  the  Constitution  of  1872,  author- 
ized the  use  of  the  militia  to  repel  invasion 
and  suppress  insurrection,  and  also  to  sup- 
press any  combination  in  any  part  of  the 
state,  too  powerful  to  be  suppressed  by  or- 
dinary Judicial  proceedings,  endangering  the 
peace  and  safety  of  the  people,  or  obstructing 
the  execution  of  the  laws.  Section  6  of  the 
same  chapter  authorized  him  to  cause  to  be 
apprehended  and  imprisoned,  or  compelled 
to  leave  the  state,  all  who,  in  time  of  war, 
insurrection,  or  public  danger,  should  will- 
fully give  aid,  support,  or  information  to  the 
enemy  or  insurgents,  or  who  he  shall  have 
Just  cause  to  believe  are  conspiring  or  com- 
bining together  to  aid  or  support  any  hostile 
action  against  the  United  States  or  this 
state.  Sections  7,  8,  and  9  of  that  chapter 
show  he  was  not  limited,  in  the  means  by 
which  to  exercise  this  power,  to  the  dvil  or 
Judicial  process  of  the  state.  He  was  to 
act  upon  his  own  Judgment,  and  select  his 
own  method  of  procedure.  Section  21  of  ar- 
ticle 8  of  the  Constitution  contained  this 
provision:  "Such  parts  of  the  common  law, 
and  of  the  laws  of  this  state  as  are  in  force 
when  this  article  goes  into  operation,  and 
are  not  repugnant  thereto,  shall  be  and  con- 
tinue the  law  of  the  state  until  altered  or 
repealed  by  the  Legislature."  It  never  oc- 
curred to  the  Legislature  of  1872,  composed 
largely  of  the  men  who  drafted  the  Consti- 
tution of  that  year  and  aided  in  its  adop- 
tion, nor  to  any  other  subsequent  one,  that 
the  provisions  of  chapter  14  of  the  Code  of 
1868  were  repugnant  to  article  8,  for  they 
were  not  repealed  then,  while  the  constflu- 
tional  purposes  were  fresh  in  the  minds  of 
our  statesmen,  nor  have  the  large  powers 


there  given  to  the  Governor  ever  been  taken 
away.  On  the  contrary,  they  were  re-enact- 
ed in  1882,  and  still  remain  in  the  Code,  am- 
plified by  sections  54  and  92  of  chapter  18 
of  the  Code.  None  of  the  laws  in  force  then 
were  deemed  to  be  repugnant  to  any  of  the 
provisions  of  the  Constitution,  relied  upon 
by  the  petitioners  or  in  the  dissenting  opin- 
ion, for  none  of  them  are  in  article  8,  and 
that  article  continued  in  force  all  laws  not 
repugnant  to  it,  among  them  all  the  laws  au- 
thorizing the  Governor  to  use  the  military 
forces  for  the  purposes  and  in  the  manner  in 
which  they  were  used,  or  could  have  been 
used,  previously  under  the  war  Constitution 
of  1863. 

An  article  prepared  by  Judge  Advocate 
General  of  the  U.  S.  Army,  Norman  G.  Ue> 
ber,  relied  upon  in  the  dissenting  opinion, 
like  the  decision  in  the  Milllgan  Case,  deals 
exclusively  with  rights  and  powers  in  pacific 
territory,  not  in  the  theater  of  actual  war. 
He  begins  by  naming  the  four  kinds  of  mil- 
itary Jurisdiction:  (1)  Regulation  of  the 
army;  (2)  military  rule  in  an  enemy's  ter- 
ritory, during  occupation  thereof;  (3)  mili- 
tary power  in  time  of  war,  insurrection,  or 
rebellion  over  persons  in  the  military  serv- 
ice, as  to  obligations  arising  out  of  such 
emergency,  and  not  falling  within  the  do- 
main of  military  law,  nor  otherwise  regulat- 
ed by  law,  an  application  of  the  doctrine  of 
necessity,  founded  on  the  right  of  national 
self-preservation;  and  (4)  martial  law  at 
home^  or  as  a  domestic  fact,  by  which  is 
meant  military  power  exercised  in  time  of 
war,  insurrection,  or  rebellion  in  parts  of 
the  country  retaining  allegiance.  He  then 
says:  "It  is  to  this  last-mentioned  kind  of 
military  Jurisdiction  that  these  remarks  ap- 
ply." Though  he  thus  expressly  says  he  is 
not  discussing  the  exercise  or  limits  of  mili- 
tary power  in  the  theater  of  actual  war,  in- 
surrection or  rebellion,  but  only  the  limits 
of  such  power  in  parts  of  the  country  retain- 
ing allegiance,  necessarily  tranquil  country, 
the  dissenting  opinion  takes  no  notice  of 
the  subject  of  discussion,  and  treats  his  ob- 
servations as  applicable  to  powers  and  trans- 
actions in  insurrectionary  territory,  officially 
declared  to  be  in  a  state  of  war.  This  is  a 
palpable  oversight  or  misapprehension  of  the 
true  meaning  of  his  observations  and  cita- 
tions of  authority.  His  quotation  from  the 
opinion  in  Luther  v.  Borden,  7  How.  1,  12 
L.  Ed.  581,  shows  thi&  We  read:  "In  rela- 
tion to  the  act  of  the  Legislature  declaring 
martial  law,  it  is  not  necessary  in  the  case 
before  us  to  inquire  to  what  extent,  nor  un- 
der what  circumstances,  that  power  may  be 
exercised  by  a  state.  Unquestionably  a  mili- 
tary government,  established  as  the  per- 
manent government  of  a  state,  would  not  be 
a  republican  government,  and  it  would  be 
the  duty  of  Congress  to  overthrow  it  But 
the  law  of  Rhode  Island  evidently  contem- 
plated no  such  government  It  was  intend- 
ed merely  for  the  crisis,  and  to  meet  the 
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peril  in  which  the  existing  goyemment  was 
placed  by  the  armed  resistance  to  its  au- 
thority. It  was  so  understood  and  construed 
by  the  state  authorities.  And  unquestion- 
ably a  state  may  use  its  military  power  to 
put  down  an  armed  insurrection  too  strong 
to  be  controlled  by  the  civil  authority.  The 
power  is  essential  to  the  preservation  of  or- 
der and  free  institutions,  and  is  as  neces- 
sary to  the  states  of  this  Union  as  to  any 
other  government  The  state  itself  must  de- 
termine what  degree  of  force  the  crisis  de- 
mand&  And  if  the  government  of  Rhode 
Island  deemed  the  armed  opposition  too 
formidable,  and  so  ramified  throughout  the 
state  as  to  require  the  use  of  Its  military 
force  and  the  declaration  of  martial  law, 
we  see  no  ground  upon  which  this  court  can 
question  its  authority.  It  was  a  state  of 
war,  and  the  established  government  resort- 
ed to  the  rights  and  usages  of  war  to  main- 
tain itself,  and  to  overcome  the  unlawful  op- 
position." 

Having  quoted  this,  Gen.  Lleber  said:  "In 
regard  to  this  case,  it  is  deserving  of  par- 
ticular notice  that  it  is  an  error  to  rely  on 
it  in  proof  of  the  theory  that  Congress  has 
the  power  to  declare  martial  law,  In  the 
sense  in  which  we  have  been  using  that  term. 
It  is  true  that  this  was  a  case  of  so-called 
'martial  law'  declared  by  the  Legislature; 
but  what  did  the  Legislature  mean  by  it? 
The  term  has  no  fixed  meaning,  even  at  the 
present  day.  Different  writers  still  give  it 
different  meanings.  When  the  Legislature 
of  Rhode  Island  made  use  of  it  in  1842,  it 
probably  was  intended  to  have  no  more  def- 
inite meaning  than  that  the  militia  of  the 
«tate  was  to  use  its  military  power  to  sup- 
press the  enemies  of  the  state.  It  was  an 
authorization  to  do  what  was  done  when  the 
military  ofl!)cer  broke  into  the  house  of  one 
of  the  enemies  of  the  state  in  order  to  ar- 
rest him.  He  was  a  public  enemy  against 
whom  the  military  power  had  been  called 
out.  It  is  evident  that  this  is  not  the  kind 
of  martial  law  which  we  have  been  discuss- 
ing." 

In  the  face  of  the  declaration  by  the  Su- 
preme Court  of  the  United  States,  above 
quoted,  it  is  argued  that  a  state  cannot  de- 
clare a  state  of  war  and  adopt  the  usages  of 
war  in  the  suppression  of  an  insurrection, 
because  the  national  government  may  be 
summoned  to  the  aid  of  the  state  in  its  ef- 
forts to  uphold  and  enforce  Its  authority. 
As  the  court  In  Luther  v.  Borden  plainly 
says,  that  national  obligation  and  right  Is  in 
aid  of  the  state  government,  not  in  exclusion 
thereof.  It  was  never  intended  that  the 
federal  government  should  assume  the  du- 
ties of  state  government,  nor  reduce  the  state 
to  a  condition  of  dependence  upon  the  dls- 
<3:etionary  exercise  of  federal  power  respect- 
ing the  maintenance  of  its  authority  within 
its  own  territory,  not  in  conflict  with  the 
limitations  of  the  national  Constitution  upon 


the  powers  of  the  states.  The  federal  gov- 
ernment assumed  no  obligation  to  do  for  the 
states  what  they  can  do  for  themselves,  nor 
laid  any  restraint  upon  their  sovereign  pow- 
ers, except  in  certain  instances  or  for  the 
accomplishment  of  enumerated  federal  pur- 
poses. Observe  that  Judge  Cooley  said,  in 
the  quotation  found  in  the  dissenting  opin- 
ion, this  article  of  the  national  Constitution 
Is  an  "acquisition  of  strength  and  additional 
force  to  the  aid  of  any  state  government" 
Why  should  we  be  asked  to  read  this  as  if 
it  said  *'to  the  exclusion  of  the  powers  of 
any  state  government?" 

Professor  Ballantine,  like  Gen.  Lieber,  was 
discussing  the  exercise  of  military  power  in 
pacific  territory,  as  a  careful  reading  of  the 
quotation  from  him  shows.  He  is  merely 
stating  the  doctrine  of  the  Mllllgan  Case. 
Franks  v.  Smith,  cited  by  him,  did  not  arise 
under  a  proclamation  of  war.  Johnson  ▼. 
Jones  and  Ela  v.  Smith  are  cited  by  him 
against  authority  of  the  Governor,  without 
legislative  sanction,  to  declare  war.  Here 
we  have  both  legislative  and  express  con- 
stitutional authority  in  the  Governor  to  do 
so.  The  quotations  from  Gen.  Garfield,  Gen. 
Norman,  Prof.  Ballantine,  David  Dudley 
Field,  and  others  are  not  Judicial  expressions, 
even  if  they  related  to  the  question  here  in- 
volved: but,  worse  yet,  they  have  no  ap- 
plication to  the  question. 

Another  distinction  not  marked  nor  In- 
dicated in  the  dissenting  opinion  runs  through 
much  of  the  mass  of  quoted  matter  therein 
from  public  writers.  That  Is  the  distinction 
between  the  power  to  do  an  act  and  liability 
for  a  wrong  done  in  the  exercise  of  that 
power.  We  have  in  this  case  nothing  to  do 
now  with  claims  for  damages  for  wrongs 
done  by  the  executive  officers  in  the  exercise 
of  their  powers.  The  opinions  in  the  North 
Carolina  case,  relied  upon  in  the  dissenting 
opinion,  not  quoted  therein,  but  quoted  here, 
mark  this  distinction  plainly.  While  the  ex- 
ecutive and  his  subordinate  ofilcers  are  en- 
gaged in  the  suppression  of  an  insurrection, 
there  is  no  power  in  the  courts  to  restrain 
them,  though  there  may  be,  after  the  war 
is  over,  a  right  of  action  for  damages  for 
some  wrongful  act,  done  in  the  exercise  of 
the  power.  This  principle  applies  in  other 
relations.  If  a  man  has  land  leased  for  cer- 
tain purposes,  and,  in  carrying  on  those  pur- 
poses, he  does  some  wrongful  act,  he  is  liable 
for  the  wrong  done,  but  that  liability  does 
not  defeat  his  right  to  the  use  of  the  land. 
Under  our  tax  laws,  land  may  be  sold  for 
the  nonpayment  of  taxes,  and  there  may  be 
a  right,  because  of  some  error  or  violation  of 
law,  to  avoid  the  sale;  but,  notwithstanding, 
the  law  gives  no  remedy  to  stop  the  sale  by 
Injunction  or  otherwise.  Quotations  of  law, 
applicable  to  the  question  of  liability  for 
wrongs  done  in  the  exercise  of  executive 
power,  are  wholly  inapplicable  to  the  ques- 
tion of  the  power  of  the  court  to  stop,  re- 
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strain,  or  Interfere  wltb  the  exercise  there- 
of, and  they  are  therefore  misleading  and 
confusing.  There  are  many  Instances  in 
which  private  right  or  Interest  must  be  sub- 
ordinated to,  and  compelled  to  await  the  ac- 
complishment of/  great  public  purposes. 
''Members  of  the  Legislature  shall,  in  all 
cases  except  treason,  felony,  and  breach  of 
the  peace,  be  privileged  from  arrest  during 
the  session,  and  for  ten  days  before  and  aft- 
er the  same;  and  for  words  spoken  in  de- 
bate, or  any  report,  motion  or  proposition 
made  In  either  house,  a  member  shall  not  be 
questioned  in  any  other  place."  Const  art 
6,  {  17.  "The  following  persons  shall  also 
be  privileged  from  arrest  under  civil  process, 
except  for  an  escape,  to  wit :  A  judge,  grand 
Juror,  or  witness,  required  by  lawful  au- 
thority to  attend  at  any  court  or  place,  dur- 
ing such  attendance,  and  while  going  to  and 
from  such  court  or  place;  officers  and  men, 
while  going  to,  attending  at,  and  returning 
from  any  muster  or  court-martial  which  they 
are  lawfully  required  to  attend;  persons  at- 
tending funerals  and  ministers  of  the  gospel 
while  engaged  in  performing  religious  service 
in  a  place  where  a  congregation  is  assembled 
and  while  going  to  and  returning  from  such 
place.  Such  privilege  shall  only  be  on  the 
days  of  such  attendance,  and  an  additional 
day  for  every  twenty  miles  traveled  in  go- 
ing and  returning."  Code  1906,  c.  41,  {  14. 
"No  dvU  process  or  order  shall  be  executed 
on  Sunday,  except  in  cases  of  persons  es- 
caping from  custody,  or  where  it  may  be 
especially  provided  by  law."  Code  1906,  a 
41,  {  15.  These  provisions  rest  upon  the 
obvious  physical  necessity,  in  government  as 
elsewhere,  even  at  post  offices,  railway  sta- 
tions, hotels,  on  highways,  and  in  mountain 
passes,  of  the  observance  of  order  as  to  time, 
place,  and  methods  of  procedure. 

Aside  from  the  argument  of  presumption 
against  the  destruction  or  abolition  of  a 
high  sovereign  power  by  mere  implication, 
the  terms  of  section  12  of  article  7  of  the 
Constitution  may  be  invoked.  This  section 
confers  power  upon  the  Governor  in  express 
terms  to  call  out  **the  military  forces  of  the 
state  ♦  •  ♦  to  execute  the  laws,  suppress 
insurrection  and  repel  invasion."  Here  is 
a  constitutional  grant  of  express  power  to 
"suppress  Insurrection,"  without  limitation 
or  prescription  of  the  mode  of  exercise  there- 
of. That  grant,  according  to  settled  rules 
of  interpretation,  recognized  everywhere,  car- 
ries with  it,  by  implication,  all  means  rea- 
sonably necessary  to  effective  exercise  of  the 
power.  Under  other  rules,  it  carries  such 
power  and  means  as  are  included  in  the  term 
"suppress  insurrection,"  as  defined  in  law. 
They  are  defined  in  law  by  the  authorities 
relied  upon  in  the  dissenting  opinion,  and 
all  others,  as  including  the  right  to  apply 
martial  law  in  an  insurrectionary  area.  It 
has  been  so  understood  in  all  countries  and 
in  all  ages.    So  all  departments  of  the  fed- 


eral government  understood  and  applied  it 
In  the  War  of  1812  and  the  late  Civil  War. 
"The  construction,  given  to  a  statute  by 
those  charged  with  the  duty  of  executing  it, 
ought  not  to  be  overruled  without  cogent 
reasons.  The  popular  or  received  Import  ol 
words  furnishes  the  general  rule  for  the  in- 
terpretation of  public  laws  as  well  as  of 
private  and  social  transactions.  ♦  •  • 
When  words  In  a  statute  have  acquired 
through  Judicial  Interpretation,  a  well-under 
stood  le^slative  meaning,  it  is  to  be  presum 
ed  they  were  used  in  that  sense  in  a  subse- 
quent statute  on  the  same  subject,  unless 
the  contrary  appears."  Daniel  v.  Slmms,  4ft 
W.  Va.  654,  39  S.  B.  690,  pts.  6,  7,  and  8, 
syllabus.  These  rules  are  Just  as  applicable 
in  the  interpretation  of  constitutional  pro- 
visions as  in  that  of  statutes.  This  express 
grant  of  power  to  the  executive  necessarily 
destroys  all  such  supposed  implications  as 
are  relied  upon  in  the  dissenting  opinion. 

That,  to  Justify  the  application  of  mar- 
tial rule  to  a  territory  or  section  of  a  state, 
the  courts  thereof  must  be  wholly  closed 
and  inoperative  is  not  sustained  by  the  au- 
thorities cited  in  the  dissenting  opinion. 
Some  passages  in  the  opinion  in  the  Milll- 
gan  Case  seem  to  say  so,  but  others  say  the 
contrary.  The  court  based  Its  position  on 
its  Judicial  Icnowledge  that  "in  Indiana  the 
federal  authority  was  always  unopposed,  and 
its  courts  always  open,"  and  "their  process 
unobstructed."  The  opinion  says:  "After 
this  military  tribunal  was  ended,  the  cir- 
cuit court  met,  peacefully  transacted  its 
business,  and  adjourned,  ♦  ♦  ♦  required 
no  military  aid  to  execute  its  Judgments, 
•  ♦  ♦  and  was  never  interrupted."  The 
opinion  also  says  that  on  the  theater  of  ac- 
tive military  operations,  where  war  really 
prevails,  "there  is  necessity  to  furnish  a 
substitute  for  the  civil  authority,  ♦  •  ♦ 
and  it  is  allowed  to  govern  by  martial  law 
until  the  laws  can  have  their  free  course"; 
and  that  "martial  rule  can  never  exist  where 
the  courts  are  open  and  in  the  proper  and 
unobstructed  exercise  of  their  Jurisdiction." 
Having  spoken  of  open  or  unobstructed 
courts  having  free  course,  as  precluding  mar- 
tial law,  and  overthrown,  obstructed,  or  in- 
terrupted courts,  as  Justifying  it,  shall  we 
not  take  the  opinion  as  having  stated  Just 
what  the  court  meant?  How  else  may  we 
logically  and  sensibly  Interpret  Its  language? 
Can  we  say  it  meant  only  one  of  several 
different  things  mentioned  as  producing  the 
same  effect?  No  doubt  they  meant  Just 
what  Mr.  J.  S.  Black,  the  ablest  of  Mllli- 
gan*s  counsel,  and  the  greatest  lawyer  in 
the  case,  said  of  the  general  plan  of  our  con- 
stitutional government  in  his  argument: 
"Military  force  repels  invasion  and  sup- 
presses insurrection ;  you  preserve  discipline 
In  the  army  and  navy  by  means  of  courts- 
martial  ;  you  preserve  the  purity  of  the  dvll 
administration  by  Impeachment  of  dishonest 
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magistrates;  and  crimes  are  prevented  and 
punished  by  the  regular  Judicial  authorities.'* 
Of  trials  by  military  commissions,  in  .the 
war  areas,  he  said :  *'I  have  made  no  allu- 
sion  to  their  history  in  the  last  five  years. 
But  what  can  be  the  meaning  of  an  effort 
to  maintain  them  among  us?"  This  was  an 
admission  of  their  validity  in  the  theater  of 
war  and  their  invalidity  in  pacific  territory. 
MiUigan  did  not  apply  for  his  writ  until  aft- 
er the  close  of  the  war,  and  it  was  not  de- 
cided until  December,  1866.  A  sitting  court, 
whose  process  is  obstructed  by  insurrection- 
ary fbrce,  is,  in  a  practical  sense,  no  court, 
and  might  as  well  be  "closed"  or  "over- 
thrown." 

In  dealing  with  grave  questions  such  as 
this,  we  must  govern  ourselves  by  settled 
rules  and  principles  of  law,  including  the 
rules  of  construction  and  interpretation.  It 
is  not  permissible  to  set  aside  or  Ignore  them 
in  trivial  cases.  The  greater  the  moment  of 
the  question  or  matter  involved,  the  greater 
the  reason  for  strict  adherence  to  law  and 
observance  of  distinctions  in  the  application 
of  principles  and  precedents. 


(71  W.  Va.  S50) 

WOODALL  V.  DARST,  State  Auditor. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  26,  1912.    Rehearing  De- 
nied Jan.  6,  1913.) 

(Byllahui  hv  ths  Court.) 

1.  Statutes  (S  32*)— Appropbiatioh  Biixa— 
Veto— PowEB  of  Governor. 

Syllabus  in  May  v.  Topping,  65  W.  Va. 
656,  64  S.  B.  848,  reaffirmed. 

[Ed.  Note. — For  other  cases,   see   Statutes, 
Gent.  Dig.  S  35;   Dec  Dig.  |  82.*] 

2.  Mandamus  (8  15*)— Issuance  of  Warrant 
—  State  Auditor  —  Defenses  —  Constitu- 

TIONALITT    of    APPROPRIATION— OBJECTION. 

In  a  mandamus  proceeding  to  compel  *the 
state  auditor  to  draw  his  warrant  upon  the 
treasurer  in  favor  of  a  person  to  whom  the 
Legislature  has  appropriated  money,  the  au- 
ditor has  the  right  to  raise  the  constitutional- 
ity of  the  appropriation  either  by  demurrer  and 
motion  to  quash  the  alternative  writ,  or  by  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §f  47,  49;  Dec.  Dig.  |  15.*] 

3.  States  (8  119*)— State  Funds— Appro- 
priation—private  Purposes— MoBAL  Obli- 
gation. 

The  Legislature  is  without  power  to  levy 
taxes  or  appropriate  pul^ic  revenues  for  pure- 
ly private  purposes;  but  it  has  power  to  maJke 
any  appropriation  to  a  private  person  in  dis- 
charge of  a  moral  obligation  of  the  state,  and 
an  appropriation  for  such  purpose  is  for  a  pub- 
lic, and  not  a  private,  purpose. 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig.  i  118;  Dec.  Dig.  {  119.*] 

4.  States  (i  119*)— Fiscal  Management  — 
Appropriation— Injury  to  Militiamen. 

The  liCgislature  has  power  to  provide  for 
compensation  to  members  of  the  national  guard, 
who  may  be  injured  while  performing  any 
duty,  lawfully  ordered  by  their  superior  offi- 
cer; and  such  a  provision  by  general  statute 
creates  a  moral  obligation  on  the  state  to  a 


soldier  who  enlists,  and  Is  afterwards  Injured 
while  performing  a  lawfully  ordered  duty,  and 
who  is  not  at  fault. 

[Ed.  Note.— For  other  cases,  see  States,  Gent. 
Dig.  I  118;  Dec.  Dig.  |  119.*] 

5.  Militia  (|  11*)— Militiamen— Injuries^ 
Statutes. 

Section  47,  c.  18,  Gode  1906.  embraces  the 
case  of  a  member  of  the  national  guard  who  is 
injured  while  going  to  the  place  of  annual  en- 
campment, and  who  is  not  at  fault  when  in- 
jured. 

[Ed.  Note.— For  other  cases,  see  Militia,  Gent 
Dig.  §  22;    Dec  Dig.  |  ll.»] 

6.  Gonstitutional  Law  (J  70»)  —  Appro- 
priation—Public  OR  Private  Purposes- 
Power  OF  GOURTS. 

Whether  an  appropriation  is  for  a  public, 
or  a  private,  purpose  is  a  judicial  question; 
but,  if  it  does  not  clearly  appear  from  the  act 
of  appropriation  that  it  is  for  a  purely  private 
purpose,  the  court  cannot  so  decide.  If  any 
doubt  exists  as  to  whether  it  is  for  a  public  or 
a  private  purpose,  the  court  must  npnold  the 
legislative  act. 

[Ed.  Note. — ^For  other  cases,  see  Gonstitu- 
tional Law.  Gent  Dig.  ||  129-132,  137;  De& 
Dig.  i  70.*] 

7.  Gonstitutional  Law  (§  70*)— Special  ob 
General  Law  —  Legislative  Determina- 
tion. 

A  fact  once  determined  by  the  Legislature, 
and  made  the  basis  of  an  act,  is  not  thereafter 
open  to  judicial  investigation. 

[Ed.  Note.— For  other  cases,  see  Gonstitu- 
tional Law,  Gent  Dig.  {§  12^132,  137;  Dec 
Dig.  I  70.*] 

8.  Statutes  <{  76*)  —  Special  or  General 
Act— Legislative  Determination. 

Whether  a  spedal  act  or  a  general  law  is 
proper,  is  generallv  a  question  for  legislative 
determination;  and  the  court  Mill  not  hold  a 
special  act  void,  as  contravening  section  39, 
art  6,  of  the  state  Gonstitudon   (Gode  1906, 

{>.  Ixii),  unless  it  clearly  appears  that  a  general 
aw   would   have   accompfished  the  legislative 
purpose  as  well. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  K  77%«-78% ;   Dec.  Dig.  |  76.*] 

Petition  for  mandamus  by  A.  W.  Woodall 
to  compel  the  issue  of  an  Auditor's  warrant 
under  a  legislative  appropriation,  to  whicli 
John  S.  Darst,  State  Auditor  demurred.  Writ 
awarded. 

Gato  ft  Bledsoe,  of  Gharleston,  for  peti- 
tioner. Wm.  G.  Gonley  and  Frank  Lively* 
both  of  Gharleston,  for  respondent 

WILLIAMS,  J.  This  is  a  mandamus  pro- 
ceeding to  compel  the  auditor  to  issue  his 
warrant  in  favor  of  relator  upon  the  treas- 
urer for  $2,500  which  was  appropriated  out 
of  the  state  revenues  by  an  act  of  the  ex- 
traordinary session  of  the  Legislature  which 
convened  February  23, 1907.  The  appropria- 
tion to  him  was  Included  in  the  general  ap- 
propriation act,  entitled  *'A  bill  making  ap- 
propriations of  pubUc  money  to  pay  general 
charges  upon  the  treasury.!'  So  much  of  the 
act  as  relates  to  the  appropriation  made  to 
relator  reads  as  follows:  "For  A,  W.  Wood- 
all,  member  of  Go.  M.,  2nd  Regiment  West 
Virginia  National  Guard,  injured  while  on 
duty  going  to  State  EIncampment  at  Parkera- 
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burg,  August  3rd,  one  thousand  nine  hun- 
dred and  three,  two  thousand  fire  hundred 
dollars." 

Respondent  demurred  to,  and  answered, 
the  alternative  writ  His  answer  avers  that 
the  certified  copy  of  the  general  appropria- 
tion bill  furnished  to  him  by  the  keeper  of 
the  rolls,  and  by  the  clerk  of  the  senate, 
contained  no  item  of  appropriation  to  re- 
lator, and  also  that  the  printed  acts  passed 
by  the  Legislature  at  the  extraordinary  ses- 
sion of  1907,  did  not  contain  any  item  of  ap- 
propriation in  his  favor.  He  further  avers 
that  he  does  not  know  whether  the  appropri- 
ation in  ftivor  of  relator  was  constitutions  Uy 
passed  or  not,  and  calls  for  proof  of  that 
fact 

[11  The  Legislature  was  convened  by  the 
Governor  in  extraordinary  session  on  the  23d 
of  February,  1907,  and  adjourned  on  the  6th 
of  March,  1907.  It  appears  from  the  Journals 
of  the  two  houses  that  the  general  appropri- 
ation bill  was  passed  on  the  5th  day  of 
March,  1907,  an^  placed  in  the  hands  of  the 
Governor  on  that  day,  and  that  the  Legis- 
lature also  adjourned  on  that  day  sine  die. 
The  appropriation  to  relator  appears  in  the 
enrolled  bill  as  passed  by  the  Legislature. 
The  Governor  disapproved  this  particular 
item  on  the  9th  day  of  March,  1907,  which 
was  within  five  days  after  the  bill  came  to 
his  hands,  but  after  the  Legislature  had  ad- 
journed. Until  recently  it  was  generally 
supposed  that  the  Governor  had  the  power, 
and  the  constitutional  right,  to  veto  any  par- 
ticular item  in  the  general  appropriations 
bill,  within  five  days  after  the  act  was  placed 
in  his  hands,  notwithstanding  the  Legisla- 
ture may  have  adjourned  before  his  right  of 
veto  could  be  exercised.  Such  had  been  the 
practice  of  the  Governor  and  of  his  predeces- 
sors in  office,  and  such  was  their  interpreta- 
tion of  the  constitutional  right  of  the  execu- 
tive. The  keeper  of  the  rolls,  supposing  the 
Governor's  disapproval  of  the  appropriation 
had  the  effect  to  defeat  it  did  not  copy  it 
into  the  certified  copy  of  the  appropriations 
bill  which  he  furnished  to  the  auditor,  nor 
was  it  published  as  a  part  of  the  printed 
acts  passed  at  that  session  of  the  Legislature. 
But  we  have  recently  decided,  In  May  v. 
Topping,  65  W.  Va.  650,  64  8.  B.  848,  that  the 
Governor  is  prohibited  by  the  Constitution 
from  vetoing  a  general  appropriations  bill, 
or  any  item  in  it,  unless  he  communicate  his 
reasons  therefor  to  the  liCgislature  before  its 
adjournment  The  effect  of  this  holding  is 
that  the  Governor  must  veto  an  appropria- 
tion bill,  or  any  particular  item  of  it,  before 
the  Legislature  adjourns,  or  not  at  all.  The 
Legislature  may,  by  adjourning  immediately 
after  the  passage  of  an  appropriation  act, 
defeat  the  Governor's  right  of  veto.  Still  it 
must  not  be  supposed  that  it  would  thus  pur- 
posely defeat  the  right,  which  is  to  be  exer- 
cised in  a  particular  manner,  conferred  by 
the  Constitution  upon  a  co-ordinate  branch 


of  the  government  According  to  our  hold- 
ing in  that  case,  which  we  still  adhere  to 
as  correctiy  interpreting  the  Constitution  in 
relation  to  the  Governor's  right  of  veto  of  an 
appropriation  bill,  the  veto  in  the  present 
case  was  Ineffectual  to  defeat  the  passage  of 
the  special  appropriation  in  favor  of  relator. 

[S]  It  is  urged  by  counsel  for  respondent 
that  the  appropriation  is  unconstitutional 
for  the  reason  that  it  is  made  for  a  purely 
private  purpose,  that  it  was  a  mere  gift  to 
Woodall,  and  that  the  Legislature  was  with- 
out constitutional  right  or  power  to  make 
private  donations  out  of  the  public  treasury. 
This  is  unquestionably  true,  if  the  public 
had  no  interest  in  the  appropriation.  The 
law  is  too  well  settied  to  require  an  extended 
argument  to  the  effect  that  the  Legislature 
can  levy  taxes,  and  appropriate  public  rev- 
enues, only  for  public  purposes.  The  power 
to  tax  is  conferred  upon  the  Legislature  to 
be  used  only  for  the  public.  It  cannot  be 
exercised  solely  in  the  interest  of  a  private 
person  or  enterprise,  notwithstanding  there 
may  be  no  express  inhibition  on  the  Legisla- 
ture. 1  Cooley  on  Con.  Lim.  181-185.  The 
right  of  the  Legislature  to  appropriate  the 
public  funds  is  no  greater  than  its  right  to 
tax.  1  Cooley,  Con.  Um.  184.  The  Umlta- 
tion  upon  the  Legislature  requiring  it  to  ap- 
ply public  revenues  to  public  purposes  only 
is  to  be  implied  from  the  very  nature  of  free 
government 

la  the  case  of  Loan  Ass'n  v.  Topeka,  20 
Wall.  655,  at  page  663  (22  L.  Ed.  455),  Jus- 
tice Miller,  speaking  for  the  court  on  the 
subject  of  the  rights  of  the  individual  to 
be  exempt  from  taxation  except  it  be  for  a 
public  purpose,  says:  "There  is  no  such 
thing  in  Uie  theory  of  our  governments, 
state  and  national,  as  unlimited  power  in 
any  of  their  branches.  The  executive,  the 
legislative,  and  the  judicial  departments  are 
all  of  limited  and  defined  powers.  There 
are  limitations  of  such  powers  which  arise 
out  of  the  essential  nature  of  all  free  gov- 
ernments; Implied  reservations  of  individ- 
ual rights,  without  which  the  social  com- 
pact could  not  exist,  and  which  are  respect- 
ed by  all  governments  entitied  to  that  name." 

The  following  cases  are  all  in  point,  and 
all  hold  that  the  Legislature  is  without  pow- 
er to  levy  taxes  or  make  appropriations  of 
public  moneys  for  a  purely  private  purpose: 
Fallbrook  Ir.  Dist  v.  Bradley,  164  U.  S. 
112,  17  Sup.  Ct  56,  41  L.  Ed.  360 ;  Strickley 
V.  Mining  Co.,  200  U.  S.  527,  26  Sup.  Ct.  301, 
50  L.  Ed.  581,  4  Ann.  Cas.  1174;  Coates  v. 
Campbell,  37  Minn.  498,  35  N.  W.  366 ;  Mat- 
ter of  TuthiU,  163  N.  T.  133,  57  N.  E.  303, 
49  L.  R.  A.  781,  79  Am.  St  Rep.  574 ;  Dodge 
V.  Mission  Township,  107  Fed.  827,  46  O.  C. 
A.  661,  54  L.  R.  A.  242 ;  Sharpless  v.  Mayor,. 
Phil.,  21  Pa.  147,  59  Am.  Dec.  759;  and  27 
A.  &  B.  B.  L.  626,  and  numerous  cases  cited 
in  note. 

''The  Legislature  is  to  make  laws  for  the 
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public  good,  and  not  for  the  benefit  of  in- 
dividuals. It  has  control  of  the  public  mon- 
eys, and  should  provide  for  disbursing  them 
only  for  public  purposes."  1  Ck)oley,  Con. 
Um.  184. 

[4]  But  we  think  the  appropriation  to  re- 
lator was  made  in  discharge  of  a  moral  ob- 
ligation upon  the  state  to  compensate  him  for 
the  injury  which  he  received  while  on  duty 
in  going  to  the  state  encampment,  and  grow- 
ing oat  of  a  previous  act  of  the  Legislature, 
to  wit,  section  47  of  the  Military  Ck)de, 
wherein  the  Legislature  declared  that  it 
would  make  provision  for  any  member  of  the 
national  guard  '*who  shall  without  fault  or 
neglect  on  his  part  be  wounded  or  disabled 
while  performing  any  lawfully  ordered  duty." 
And,  having  thus  previously  held  out  an  in- 
ducement to  relator  to  enter  the  military 
service,  It  became  the  moral  duty  of  the 
state  to  make  provision  for  him  after  his  in- 
Jury,  if  he  was  not  at  fault 

There  is  no  doubt  of  the  right  of  a  state 
to  provide  for  the  payment  of  bounties  or 
pensions  to  those  who  enter  the  military  serv- 
ice and  are  disabled,  and  to  the  families  of 
those  who  are  killed.  Such  provisions  op- 
erate to  encourage  enlistment — a  matter  in 
which  the  public  is  interested.  The  defense 
of  the  state  and  the  suppression  of  riots,  mob 
violence,  and  insurrection  are  matters  of  pub- 
lic concern.  An  organized  militia  is  there- 
fore essential;  and,  if  not  composed  of  vol- 
unteers, it  must  be  made  up  by  drafting  men 
into  service;  and  whatever  encourages  vol- 
unteers to  enlist  will  tend  to  relieve  from 
the  necessity  of  drafting,  and  is  a  relief  to 
the  public.  For  that  reason  a  statute  provid- 
ing for  bounties  to  volunteers  is  an  act  in  the 
interest  of  the  public  welfare.  1  Cooley  on 
Taxation,  217.  During  the  Civil  War  the 
Legislatures  of  a  number  of  the  Northern 
states  passed  acts  authorizing  towns  to  raise 
funds,  by  taxation,  for  the  payment  of  boun- 
ties to  volunteers.  If  those  acts  encouraged 
enlistment  and  thus  relieved  the  town  from 
an  impending  draft,  they  were  held  to  be 
constitutional,  as  being  for  a  public  purpose. 
Speer  v.  School  District,  50  Pa.  150 ;  Taylor 
V.  Thompson,  42  111.  9;  Lowell  v.  Oliver,  8 
Allen  (Mass.)  247 ;  Crowell  v.  Hopklnton,  45 
N.  H.  9 ;  Miller  v.  Grandy.  13  Mich.  540. 

But  when  the  act  authorized  the  raising 
of  a  fund  by  taxation  to  pay  bounties  to 
soldiers  who  had  previously  volunteered,  or 
to  repay  money  to  persons  who  had  hired 
substitutes,  they  were  held  by  the  courts  to 
be  unconstitutional,  on  the  ground  that  they 
amounted  to  an  appropriation  of  public  funds 
to  a  purpose  that  was  purely  private;  and 
that  the  Legislature  was  without  power  to 
make  private  donations  out  of  the  public 
funds.  Freeland  v.  Hastings,  10  Allen  (Mass.) 
570;  Perkins  v.  Inhabitants  of  Mllford,  59 
Me.  315;  Kelly  v.  Marshall,  69  Pa.  319; 
Bush  V.  Board  of  Supervisors,  159  N.  Y. 
212,  53  N.  BL  1121,  45  U  R.  A.  556,  70  Am. 


f  St  Rep.  538;  Mead  ▼.  Town  of  Acton,  139 
Mass.  341,  1  N.  E.  413. 

The  purpose  of  the  United  States  govern- 
ment to  pension  soldiers  and  sailors  who  en- 
tered the  United  States  service,  and  who 
were  disabled  in  the  war  then  existing  be- 
tween this  country  and  Great  Britain,  was 
declared  by  resolution  of  Congress,  passed 
August  26,  1776.  The  policy  of  the  govern- 
ment was  thus  declared,  and  the  public  was 
served  by  the  inducement  thus  held  out  to 
persons  to  enlist  in  the  army  and  navy.  And 
by  act  of  Congress,  passed  April  10,  1806, 
a  general  provision  was  made  for  the  pay- 
ment of  pensions  to  soldiers  and  seamen,  dis- 
abled in  the  War  of  the  Revolution;  and  it 
has  been  the  uniform  policy  of  the  general 
government,  ever  since  that  time^  to  pension 
her  disabled  soldiers  and  seamen.  In  conse- 
quence of  this  wise  and  generous  policy,  it 
is  easy  for  the  general  government  to  obtain 
volunteers  when  their  services  are  needed  in 
the  country's  defense. 

[5]  For  a  number  of  years  past  it  has  been 
the  declared  policy  of  this  state  to  make  pro- 
vision for  any  member  of  the  national  guard 
who  is  Incapacitated  while  on  duty.  Section 
47,  c  18,  Code  1906.  The  following  language 
in  that  section,  viz.,  *'or  who  shall  without 
fault  or  neglect  on  bis  part  be  wounded  or 
disabled  while  performing  any  lawfully  or- 
dered duty,"  we  think.  Is  sufficiently  com- 
prehensive to  include  the  case  of  petitioner, 
who,  as  it  appears  from  the  language  of  the 
appropriation  Itself,  was  injured  while  on 
duty  going  to  the  state  encampment  at  Park- 
ersburg.  The  act  includes  every  injury  which 
incapacitates  the  soldier  from  pursuing  his 
usual  business,  and  which  he  receives  while 
performing  any  lawfully  ordered  duty;  and 
relator  was  certainly  performing  such  duty 
in  going  to  the  place  of  encampment 

The  provision  of  the  above-quoted  statute 
was  an  inducement,  no  doubt  to  relator,  and 
to  every  other  national  guardsman,  to  enlist 
in  the  military  service  of  the  state.  Relator 
therefore  had  a  right  to  expect  that  if  he 
was  hurt  while  performing  his  duty,  he  would 
be  compensated  out  of  the  public  treasury ; 
and,  having  entered  the  service  and  received 
his  injury  after  the  enactment  of  that  stat- 
ute, there  was  a  moral  duty  resting  upon  the 
state  to  make  provision  for  him. 

The  Legislature  has  a  right  to  appropriate 
the  public  funds  in  discharge  of  the  state's 
duty,  whether  the  duty  be  legal  or  only 
moral.  And  the  discharge  of  such  an  obliga- 
tion is  always  regarded  as  a  legitimate  ex- 
ercise of  governmental  power.  That  a  pri- 
vate person  may  receive  the  benefit  of  an  ap- 
propriation made  In  discharge  of  a  public 
moral  duty  does  not  constitute  the  act  of 
appropriation  a  private  one.  United  State:3 
V.  Realty  Co.,  163  U.  S.  427,  16  Sup.  Ct  1120. 
48  L.  Ed.  215;  State  ex  rel.  McCurdy  v.  Tap- 
pan,  29  Wis.  664,  9  Am.  Rep.  622 ;  Preeland 
V.  Hastings,  supra.    In  Trustees  of  Exempt 
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Firemen's  Fund  ▼.  Roome,  83  N.  Y.  313,  327 
(45  Am.  Rep.  217),  a  legislative  act  was  held 
to  be  constitutional,  which  required  the 
agents  of  insurance  companies,  not  incor- 
porated under  the  laws  of  New  York,  to  pay 
annually  to  the  treasurer  of  the  EiXempt  Fire- 
men's benevolent  fund  of  the  city  of  New 
York  a  percentage  upon  the  gross  premiums 
received  by  such  companies  for  insurance 
upon  property,  in  that  city.  The  court,  in  its 
opinion,  says:  "When  the  state  takes  from 
the  public  treasury  a  sum  of  money  and  gives 
it  to  a  corporate  body  for  the  relief  of  de- 
serving beneficiaries,  it  does  one  of  two 
things:  It  either  bestows  a  charity,  or  rec- 
ognizes and  discharges  an  obligation  due 
from  it  to  the  recipients.  The  former  it  can- 
not do  except  in  specified  cases.  The  latter 
it  may  always  do,  for  the  constitutional  pro- 
vision was  not  Intended  and  should  not  be 
construed  to  make  impossible  the  perform- 
ance of  an  honorable  obligation  founded  upon 
a  public  service,  invited  by  the  state,  adopted 
as  its  agency  for  doing  its  work,  and  In- 
duced by  exemptions  and  rewards  which  good 
faith  and  Justice  require  should  last  so  long 
as  the  occasion  demands.*' 

In  making  appropriations  of  public  moneys, 
the  Legislature  is  not  confined  within  the 
strict  limits  of  what,  in  cases  between  indi- 
viduals, would  be  considered  a  legal  obliga- 
tion, "but  it  may  recognize  moral  or  equi- 
table obligations,  such  as  a  just  man  would 
be  likely  to  recognize  in  his  own  affairs, 
whether  by  law  required  to  do  so  or  not" 
1  Cooley  on  Taxation,  209. 

The  appropriation  was  made  to  relator  in 
discharge  of  a  moral  obligation  resting  upon 
the  state,  and  therefore  it  must  be  regarded 
as  being  for  a  public  purpose,  and  within 
the  constitutional  powers  of  the  Legislature. 

[2]  It  is  urged  that  respondent,  being  a 
ministerial  oflScer,  had  no  right  to  question 
the  constitutionality  of  the  appropriation. 
On  tills  point  there  is  some  conflict  of  deci- 
sions, but  the  weight  of  authority  is  in  favor 
of  the  right  of  the  auditor  to  do  so.  In 
Pell  ▼.  Newark,  40  N.  J.  Law,  71,  29  Am.  Rep. 
266,  it  was  held  that,  on  application  for  a 
mandamus  against  the  common  council,  they 
could  question  the  constitutionality  of  an 
act  which  legislated  them  out  of  office.  In 
Denman  v.  Broderick,  111  Cal.  96,  43  Pac. 
516,  it  was  held  that:  '*The  act  under  which 
the  election  commissioners  of  San  Francisco 
were  appointed,  as  provided  for  in  section 
1075  of  the  Political  Code,  being  unconstitu- 
tional and  void,  the  auditor  of  the  dty  and 
county  of  San  Francisco  was  not  authorized 
to  draw  a  warrant  for  the  salary  of  such 
election  commissioners,  and  mandamus  will 
not  lie  to  compel  him  to  draw  such  warrant** 

Commonwealth  v.  Mathues,  210  Pa.  372, 
390,  59  Ati.  961,  968,  was  an  application  for 
a  mandamus  to  compel  the  treasurer  to  exe- 
cute his  warrant  in  favor  of  certain  Judges 
for  their  salaries;   and  the  court  held  that 


the  treasurer  had  the  right  to  question  the 
constitutionality  of  the  act,  providing  for 
an  increase  of  salary.  That  is  a  recent  de- 
cision, and  it  is  supported  by  a  well-rea- 
soned opinion,  in  which  many  cases  are  cited, 
pro  and  con.  The  court  says:  "Although 
we  do  not  decide  that  all  ministerial  officers 
of  the  state  government  have  a  right  to  re- 
fuse to  act  under  a  law  because  they  con- 
celve  it  to  be  unconstitutional,  and  thus  con- 
stitute themselves  tribunals  to  pass  upon  the 
validity  of  acts  of  the  Legislature  generally, 
we  do  hold  in  this  particular  case  that  the 
state  treasurer,  being  a  high  constitutional  of- 
ficer of  the  commonwealth,  Intrusted  with  the 
funds  of  the  state,  under  the  law,  has  the 
right  to  raise  by  his  pleadings  the  question  of 
the  constitutionality  of  the  act  of  April  14, 
1903,  fixing  the  salaries  of  the  judges  of  the 
conunonwealth." 

In  Huntington  v.  Worthen,  120  U.  8.  97, 
7  Sup.  Ct  469,  30  L.  Ed.  668,  discussing  this 
question,  Justice  Field  uses  this  language: 
"It  may  not  be  a  wise  thing,  as  a  rule,  for 
subordinate  executive  or  ministerial  officers 
to  undertake  to  pass  upon  the  constitution- 
ality of  legislation  prescribing  their  duties, 
and  to  disregard  it  if  in  their  Judgment  it 
is  invalid.  This  may  be  a  hazardous  pro- 
ceeding to  themselves  and  productive  of  great 
inconvenience  to  the  public ;  but  still  the  de- 
termination of  the  judicial  tribunals  can 
alone  settie  the  legality  of  their  action.  An 
unconstitutional  act  is  not  a  law;  it  binds 
no  one;  it  protects  no  one."  See,  also, 
Norton  v.  Shelby  Co.,  118  U.  S.  425,  6  Sup. 
Ct  1121,  30  L.  Ed.  178. 

The  Supreme  Court  of  Appeals  of  Kentucky, 
in  Norman,  Auditor,  v.  Kentucky  Board,  etc., 
93  Ky.  537,  20  S.  W.  901,  18  L.  R.  A.  556, 
held  that :  "The  state  auditor  has  the  right, 
when  called  upon  to  issue  his  warrant  upon 
the  treasury  for  money  appropriated  by  act 
of  the  Legislature,  to  question  the  validity 
of  the  act  making  the  appropriation.'* 

It  may  be  an  unwise  policy  to  permit  a 
subordinate  ministerial  officer  to  disregard 
a  statute,  because  he  may  think  it  is  not  con- 
stitutional, in  violation  of  the  directions  of 
his  superior  officer,  as  that  would  tend  to 
bring  about  confusion  in  the  administration 
of  tbe  law;  but  we  see  no  reason  why  the 
auditor,  who  is  at  the  head  of  one  of  the  im- 
portant branches  of  the  executive  departp 
ment  and  charged  with  the  duty  of  protecting 
the  state's  funds,  should  be  denied  the  right 
to  do  so. 

[6]  The  right  of  the  courts  to  inquire  into 
an  appropriation  of  the  public  funds,  to  de- 
termine whether  it  is  for  a  public  or  a  private 
purpose,  is  recognized.  Such  a  question  pre- 
sents a  fact  to  be  determined,  and  Is  there- 
fore a  matter  proper  for  judicial  ascertain- 
ment. But  judicial  inquiry  can  extend  no 
further  than  is  necessary  to  determine  the 
fact  The  court  has  no  right  to  questloi> 
the  wisdom  or  the  governmental  policy  In- 
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volved  in  the  act;  those  matters  pertain  ex- 
clusively to  the  legislative  branch  of  govern- 
ment Moreover,  if  there  Is  any  doubt  in  the 
mind  of  the  court  as  to  whether  the  purpose 
is  public  or  private,  it  must  resolve  the  doubt 
in  favor  of  the  constitutionality  of  the  act 
But  if  it  clearly  appears  from  the  act  Itself 
that  the  tax  levied,  or  the  appropriation 
made,  is  for  a  purely  private  purpose,  it  nec- 
essarily follows  that  it  is  void,  as  being  be- 
yond the  legitimate  scope  of  legislative  power 
to  make  it  and  the  court  can  so  declare. 
The  Legislature  cannot,  by  its  mere  fiat 
make  an  appropriation  or  a  tax  a  public  one, 
which  in  its  nature  is  private ;  and.  whether 
it  is  public  or  privatjS  depends  upon  the  use 
to  which  the  appropriation  Is  to  be  applied, 
and  the  legislative  purpose  in  making  it 

'*The  decision  of  the  question  whether  a 
tax  or  a  public  debt  is  for  a  public  or  private 
purx)ose  is  not  a  legislative,  but  a  Judicial, 
function.  A  Legislature  cannofi  make  a 
private  purpose  a  public  purpose,  or  draw  to 
Itself  or  create  the  power  to  authorize  a 
tax  or  a  debt  for  such  a  purpose,  by  its  mere 
flat"  Dodge  v.  Mission  Township,  107  Fed. 
827.  46  C.  O.  A.  661,  54  L.  R.  A.  242 ;  Fall- 
brook  Ir.  Dist  V.  Bradley,  164  U.  S.  112, 
17  Sup.  Ct  56,  41  L.  Ed.  369;  Allen  v.  In- 
habitants of  Jay,  60  Me.  124,  11  Am.  Rep. 
185;  Tyler  v.  Beacher,  44  Vt  648,  8  Am. 
Rep.  398 ;  In  re  Eureka  Basin  Warehouse  & 
Mfg.  Co.,  96  N.  y.  42;  Weismer  v.  Village  of 
Douglas,  64  N.  Y.  91,  21  Am.  Rep.  586; 
Coates  V.  Campbell,  37  Minn.  498,  35  N.  W. 
366;  Stevenson  v.  Colgan,  91  Gal.  649,  27 
Pac.  1089,  14  L.  R.  A.  459,  25  Am.  St  Rep. 
230;  Loan  Ass'n  v.  Topeka,  20  WalL  655, 
22  L.  Ed.  455 ;  1  Cooley  on  Taxation,  183. 

[7]  The  return  sets  up  the  fact  that  re- 
lator was  not  in  line  of  duty,  but  was  acting 
in  disobedience  to  the  command  of  the  officer, 
when  he  received  his  injury.  This  is  a 
matter  which  the  Legislature  must  h^ve 
inquired  into  before  making  the  appropria- 
tion, and  it  is  foreclosed  to  us.  The  ascer- 
tainment of  a  fact  by  the  Legislature,  as  the 
basis  for  an  act  passed  by  It  is  not  there- 
after open  to  Judicial  investigation.  Lusher 
V.  Sdtes,  4  W.  Va.  11 ;  Stevenson  v.  Colgan, 
Comptroller,  91  CaL  649,  27  Paa  1069,  14 
L.  R.  A.  459,  25  Am.  St  Rep.  230. 


It  is  urged  that  the  appropriation  to  re- 
lator is  void  because  it  is  made  by  a  spe- 
cial act  when  it  could  have  been  provided  for 
by  general  law,  and  therefore  contravenes 
section  39  of  article  6  of  the  Constitution, 
which,  in  part,  reads  as  follows:  "And  in 
no  case  shall  a  special  act  be  passed,  where 
a  general  law  would  be  proper,  and  can  be 
made  applicable  to  the  case,  nor  in  any  other 
case  in  which  the  courts  have  Jurisdiction, 
and  are  competent  to  give  the  relief  asked 
for." 

[81  We  do  not  think  it  void  for  that  reason. 
From  36  Cyc  991,  we  quote:  "It  is  the  gen- 
eral doctrine  that  the  Legislature  is  the  sole 
Judge  whether  a  provision  by  a  general  law 
is  possible  under  a  provision  in  the  Consti- 
tution to  the  effect  that  no  special  law  shall 
be  enacted,  in  all  cases  where  a  general  law 
can  be  made  applicable.''  See,  also,  in  sup- 
port of  the  text  Guthrie  Nat.  Bank  v.  Guth- 
rie, 173  U.  S.  528,  19  Sup.  Ct  513,  431  Lu  Ed. 
796;  Hager  v.  Children's  Home  Society,  119 
Ky.  235,  83  S.  W.  605,  67  L.  R.  A,  815. 

We  must  assume  that  the  Legislature 
considered  whether  or  not  its  purpose  in 
making  the  appropriation  to  relator  could 
best  be  accomplished  by  a  general,  or  by  a 
special,  act  and  determined  in  favor  of  the 
latter ;  and,  having  so  determined,  the  court 
is  not  at  liberty  to  say  that  it  abused  its  dis- 
cretion, uhless  it  clearly  appears  from  the 
character  of  the  appropriation  that  a  gen- 
eral law  would  have  answered  the  purpose 
as  well.  This  is  not  clear;  there  are  many 
matters  that  might  very  Justly  and  properly  be 
considered  by  the  Legislature  in  determining 
the  merits  of  claims  of  the  same  general  na- 
ture as  relator's,  which  could  not  well  be  em- 
bodied in  a  general  law.  For  instance,  the 
needs  of  the  claimants  and  those  dependent 
upon  them  might  very  properly  influence  the 
Legislature  in  determining  the  amount  it 
would  apply  to  discharge  an  obligation  pure- 
ly moral.  The  most  that  we  can  say  is  that 
it  is  doubtful  if  a  general  law  would  be  as 
proper  to  accomplish  the  purpose  which  the 
Le^slature  had  in  view  as  the  special  appro- 
priation, and  we  must  resolve  the  doubt  in 
favor  of  the  validity  of  the  act 

Our  Judgment  is  to  award  the  writ 
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WEST  VIRGINIA  NAT.  BANK  et  al.  v. 
SPENCER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

JaQ«  28,  1913.) 

(SyUabiu  by  the  Court,} 

1.  Judgment  (S  715*)— Mxsokb  and  Bab  — 
Natxtbe  of  Gausbb. 

An  adjudicatioii  in  a  proceeding  for  the 
correction  of  an  alleged  erroneous  assessment 
for  taxes,  began  before  the  County  Court  and 
prosecuted  to  judgment  by  appeal  in  the  Circuit 
Court,  under  the  statute  as  it  formerly  stood, 
Code  1906,  a  29,  {  129,  is  a  bar  to  a  subse- 
quent equity  suit  seeking  to  enjoin  the  collec- 
tion of  the  taxes  on  the  same  assessment  involv- 
ed in  the  former  proceeding,  by  reliance  on  the 
same  questions  of  error  or  illegality  as  to  the 
assessment  that  were  involved  or  were  cogni- 
sable in  that  former  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §S  1244r-1247;    Dec  Dig.  |  715.*] 

2.  Taxation   (8  493*)— Assbssment— Cobbeg- 

TION. 

Taxability  or  judicial  questions  relating  to 
ascertainment  of  valuation  were  properly  cog- 
nizable in  proceedings  under  Code  1906^  c.  29, 
§  129,  even  to  the  extent  of  appeal  to  this 
court,  and  are  now  so  cognizable  in  similar  pro- 
ceedings begun  before  the  Board  of  Review  and 
Equalization  under  Acts  1907,  c.  80,  S  18  (Code 
Supp.  1909,  c  29,  i  702). 

lEJd.  Note.— For  other  cases,  see  Taxation, 
Cent,  Dig.  §§  S76-S85;   Dec.  Dig.  §  493.*] 

&  Judgment  (|  720*)  —  Conolusiveness  — 

MATTERb  Concluded. 
Though  a  second  suit  is  based  on  a  different 
demand  than  one  involved  in  a  former  suit 
between  the  same  parties,  still  a  right,  ques- 
tion or  fact  distinctly  put  in  issue  and  directly 
determined  between  the  parties  by  a  court 
of  competent  jurisdiction  in  the  former  suit  is 
conclusively  established  between  them,  as  lon^ 
as  tb'^  judgment  remains  unmodified,  and  is  a 
bar  to  read  judication  of  the  same  right,  ques- 
tion or  fact  in  the  subsequent  suit 

[E^.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1251;    Dec  Dig.  §  720.*1 

4.  Taxation  (S  608*)— Collection  op  Taxes 
—Injunction— Statutoby  Pboceboinos. 
An  owner  of  property  liable  to  assessment 
can  not  now  maintain  a  suit  in  equity  to  en- 
join the  collection  of  taxes  assessed  against 
that  property  on  the  ground  of  illegality.  By 
Acts  1907,  c.  80,  g  18  (Code  Supp.  1909,  c  29. 
S  702),  he  must  apply  for  relief  to  the  Board 
of  Review  and  Equalization  for  correction  of 
his  assessment  on  whatever  ground  of  com- 
plaint he  may  have  against  the  same.  If  he 
does  not,  he  waives  his  right  to  have  correc- 
tion and  is  not  permitted  to  question  the  as- 
sessment as  fixed  by  the  board.  If  he  does  so 
apply,  and  in  that  proceeding  fails,  the  adjudi- 
cation bars  resort  to  equity. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |{  1230-1241;    Dec.  Dig.  ft  OOa*] 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  in  equity  by  the  West  Virginia  Na- 
tional Bank  and  others  against  W.  S.  Spen- 
cer and  another.  From  a  decree  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

Vinson  &  Thompson,  of  Huntington,  for 
appellants.  George  S.  Wallace,  of  Hunting- 
ton, for  appellees. 

ROBINSON,  J.  The  West  Virginia  Na- 
tional Bank  and  certain  of  its  stockholders, 


joint  plaintiffs,  have  appealed  firom  a  decree 
dismissing  their  two  suits,  consolidated  as 
one,  'by  which  they  sought  to  enjoin  the  col- 
lection of  taxes  assessed  against  the  stock  of 
the  bank.  These  salts  were  grounded  on  al- 
legations that  it  was  illegal  not  to  allow  the 
stockholders  respectively  to  deduct  their  in- 
debtedness from  the  value  of  their  shares. 
The  assessments  were  for  the  years  1908  and 
1909,  and  the  claim  of  right  to  deduct  for 
indebtedness  was  denied  by  the  assessor  pur- 
suant to  tlie  statute  as  it  then  stood.  Acts 
1907,  c.  80,  §  79  (Code  Supp.  1909,  c.  29,  § 
763).  This  statute  has  since  been  amended 
so  that  such  deductions  are  now  allowable. 
Acts  1911,  c.  50,  I  1. 

This  case  comes  under  the  former  statute 
and  challenges  that  statute  as  being  in  con- 
flict with  the  State  Constitution  and  the  pro- 
visions of  the  Federal  laws  relating  to  the 
taxation  of  shares  In  national  bank&  The 
claim  of  illegal  taxation  is  raised  by  two 
bills  In  equity,  each  by  the  same  plaintiffs 
against  the  collecting  officers,  one  to  enjoin 
the  collection  of  the  taxes  assessed  for  1908, 
and  the  other  embracing  for  similar  injunc- 
tive relief  the  taxes  assessed  for  1909.  The 
two  causes  were  consolidated  and  heard  to- 
gether. 

We  are  of  the  opinion  that  the  decree  dis- 
missing the  bills  must  be  affirmed.  Neither 
bill  makes  a  case  justifying  the  interposition 
of  a  court  of  equity.  The  question  of  the 
alleged  illegality  of  the  taxes  can  not  be  ad- 
judged in  these  suits. 

[1,2]  The  bill  relating  to  the  taxes  of  1908 
shows  on  its  face  an  adjudication  of  the 
very  matters  sought  to  he  litigated  by  that 
bill.  It  says:  "The  said  plaintiffs  made  an 
application  to  the  County  Court  of  Cabell 
County  for  the  correction  of  said  assessment 
and  the  allowance  of  the  deductions  so 
claimed,  in  manner  and  form  as  is  provided 
by  the  statute ;  that  said  County  Court  after 
hearing  evidence  and  argument  refused  to 
make  said  corrections  and  dismissed  said  ap- 
plication, and  thereupon  the  plaintiffs  took  an 
appeal  from  said  order  of  the  County  Court 
to  the  Circuit  Court  of  Cabell  County,  which 
likewise  refused  to  make  said  corrections,  and 
dismissed  plaintiffs*  petition  and  proceeding." 
Here  Is  disclosed  a  former  adjudication,  be- 
tween the  same  parties,  of  the  very  questions 
raised  by  the  bill  in  this  subsequent  suit. 
Plaintiffs  show  that  they  pursued  a  very 
proper  remedy  for  testing  their  legal  right  to 
have  deduction  of  their  indebtedness  from  the 
assessment  of  their  national  bank  stock.  As 
the  law  then  was,  they  were  given  that  rem- 
edy. Code  1906,  c.  29,  S  129.  They  elected  to 
pursue  it  and  are  bound  by  the  result  there- 
in. They  sought  a  court  of  competent  juris- 
diction  in  the  premises.  After  adjudication 
in  that  suit — for  in  fact  it  was  a  suit  be- 
tween the  same  parties — they  surely  can  not 
reopen   the  questions  there  settled  by   the 
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maintenance  of  a  subsequent  suit  *'It  is 
settled  law  that  a  Judgment  of  a  court  of 
competent  jurisdiction  upon  a  question  di- 
rectly involved  in  one  suit,  is  conclusive  as 
to  that  question,  in  another  suit  between  the 
same  parties."  6  Enc.  Dig.  Va.  &  W.  Va. 
341. 

It  may  he  said  that  the  County  Court  and 
the  Circuit  Court,  in  the  proceedings  wliich 
plaintiffs  prosecuted  before  them,  had  only 
jurisdiction  as  to  valuation,  and  not  as  to 
taxability  or  judicial  questions  relating  to 
an  ascertainment  of  valuation.  That  tax- 
ability and  judicial  questions  relating  to  an 
ascertainment  of  valuation  were  properly 
cognizable  in  such  proceedings,  even  to  the 
extent  of  appeal  to  this  court,  and  are  now 
so  cognizable  in  similar  proceedings  begun 
before  the  Board  of  Review  and  Equaliza- 
tion, is  settled.  Hannis  Distilling  Co.  v. 
County  Court,  69  W.  Va.  426,  71  S.  E.  576; 
Copp  V.  State,  69  W.  Va.  439,  71  S.  E.  580, 
35  L.  R.  A.  (N.  S.)  669,  Plaintiffs  might 
have  pursued  those  proceedings  to  this  court 
by  writ  of  error,  thus  bringing  here  the 
identical  questions  that  they  have  attempted 
to  bring  in  this  equity  cause.  That  they  did 
not  do  so  does  not  by  any  means  argue  that 
the  judgment  in  their  former  proceedings  is 
not  a  final  adjudication  of  their  legal  rights 
as  to  whether  their  indebtedness  should  have 
been  deducted  from  the  value  of  their  nation- 
al bank  stock  in  the  assessment  of  1908.  The 
question  of  their  legal  rights  in  the  premises 
was  settled  by  the  former  proceedings;  or 
at  least  was  one  so  presentable  there  that  it 
is  foreclosed  by  the  judgment  therein.  Rog- 
ers V.  Rogers,  37  W.  Va.  407,  16  S.  E.  633. 

[3]  The  other  bill,  wliich  seeks  to  enjoin 
also  the  collection  of  the  taxes  on  the  as- 
sessment of  1909,  shows,  in  the  identical 
language  which  we  have  quoted  from  the 
former  bill,  the  prior  adjudication  that  plain- 
tiffs were  not  under  the  law  entitled  to  have 
deduction  for  indebtedness  made  in  the  as- 
sessment of  the  bank  stock.  Can  they  re- 
open the  question  by  that  bill  simply  because 
it  again  arises  as  to  another  year's  assess- 
ment? Does  not  the  former  adjudication 
settle  the  point  that  they  can  not  deduct  for 
any  year  wtiile  the  same  law  remains  on  the 
boolkS?  These  questions  are  answered  by 
the  language  of  Mr.  Justice  Harlan:  *'A 
right,  question  or  fact  distinctly  put  in  is- 
sue and  directly  determined  by  a  court  of 
competent  jurisdiction,  as  a  ground  of  re- 
covery, can  not  be  diluted  In  a  subsequent 
suit  between  the  same  parties  or  their  priv- 
ies; and  even  if  the  second  suit  is  for  a 
different  cause  of  action,  the  right*  question 
or  ftict  once  so  determined  must,  as  between 
the  same  parties  or  their  privies  be  taken  as 
conclusively  established,  so  long  as  the  judg- 
ment in  the  first  suit  remains  unmodified.** 
So,  Pac.  R.  R.  Co.  v.  U.  S.,  16S  r.  S.  1,  IS 
Sup.  Ct  IS.  42  L.  Ed.  355.  The  identical 
right  in  relation  to  deduction  of  indebted- 1 


ness  in  making  an  assessment  of  national 
bank  stock,  which  plaintiffs  seek  to  relitigate 
against  the  taxing  powers,  was  formerly  de- 
termined between  plaintiffs  and  the  taxing 
powers  by  a  court  of  competent  jurisdiction. 
The  adjudication  remains  unmodified.  The 
right,  therefore,  must  be  taken  as  conclusive- 
ly established  for  the  purposes  of  the  new 
litigation  though  the  same  is  based  on  a 
subsequent  and  different  demand  for  taxes. 
The  principle  judicially  established  between 
the  parties  operates  as  an  estoppel  whenever 
that  principle  is  properly  applicable  as  be- 
tween them. 

[4]  But  there  is  another  insutticiency  in 
the  second  bilL  To  sustain  it,  plaintiffs  reb' 
on  inadequacy  of  legal  remedy  and  avoidance 
of  a  multiplicity  of  suits.  As  our  law  now 
stands  for  correction  of  erroneous  and '  il- 
legal assessments,  they  can  not  invoke  these 
grounds  for  equity  jurisdiction  under  the 
facts  shown.  Plaintiffs  disclose  plainly  that 
they  knew  of  the  assessment  They  show 
tliat  they  were  property  owners,  chargeable 
with  notice  of  the  law  as  to  the  making  of 
assessments  for  taxes  and  as  to  the  remedy 
for  correction  thereof  oi  relief  therefrom. 
They  show  that  they  knew,  or  must  under 
the  law  have  known,  at  the  time  of  the  as- 
sessment for  1909,  of  the  alleged  erroneous 
listing  of  which  they  complain.  The  statute 
law  pointed  out  to  them  plain  and  adequate 
remedy  for  the  relief  they  now  seek  in  equity. 
Indeed,  it  pointed  out  to  them  an  exclusive 
remedy  which  they  must  pursue  or  be  for- 
ever precluded  from  reliance  on  the  grounds 
of  relief  they  now  present  Beginning  with 
the  year  1909,  a  distinct  and  sole  remedy' 
was  given  to  persons  owning  assessable  prop- 
erty* which  is  improperly  or  erroneously  list- 
ed for  assessment  Ev»y  person  listed  by 
the  assessor  or  having  property  liable  to  as- 
sessment is  bound  by  it  He  must  look  to  his 
assessment  and  see  that  the  same  Is  proper 
and  correct  If  it  is  not,  be  is  given  a  single 
remedy.  Only  those,  perhaps,  showing  some 
adventitious  circumstance,  or  equally  weighty 
ground  of  equitable  cognizance,  can  ever  ex- 
cuse themselves  for  not  giving  heed  to  the 
remedy  provided.  The  statute  in  this  par- 
ticular is  a  wholesome  one,  meant  to  so  set- 
tle and  foreclose  questions  in  relation  to  as- 
sessments that,  when  tlie  books  are  complet- 
ed and  collection  begins,  the  matters  of  pub- 
lic revenue  will  not  be  interfered  with  or  re- 
tarded. This  statute  is  section  18,  c.  80,  Acts 
of  1907  (Code  Supp.  1909,  C  29,  §  702),  pro- 
viding for  the  Board  of  Review  and  E}quali- 
zation  and  the  correction  of  assessment  and 
valuation  by  proceedings  begun  before  that 
tribunaL  This  board  has  Jurisdiction  to  en- 
tertain and  pass  upon  Just  such  questloDs 
as  plaintiffs  now  se^  to  have  decided,  as 
well  as  questions  merely  of  valuation.  An 
appeal  lies  from  its  decisions  to  the  Circuit 
Court  Section  129.  And  writ  of  error  fur- 
ttier  lies  to  this  court.  If  Judicial,  not  minis- 
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terlal,  questions  are  involved.  Copp  ▼.  State, 
supra.  One  returning  property  to  the  as- 
sessor, or  owning  assessable  property,  must 
take  notice  of  the  duly  advertised  meeting  of 
the  Board  of  Review  and  Equalization  and 
there  apply  for  relief  if  he  desires  correction 
of  the  assessment  K  he  does  not  do  so, 
what?  The  statute  is  clear.  We  copy  it: 
"If  any  person  ff^il  to  apply  for  relief  at 
said  meeting  he  shall  be  deemed  to  have 
waived  his  right  to  ask  for  correction  in  his 
assessment  list  for  the  current  year,  and 
shall  not  thereafter  be  permitted  to  question 
the  correctness  of  his  list  as  finally  fixed  by 
said  hoard."  That  is  the  present  law.  It  was 
in  force  for  the  year  1909,  when  the  assess- 
ment complained  of  by  plaintiffs  was  made. 
They  did  not  apply  to  the  board  for  relief; 
at  least,  we  must  so  assume  from  the  alle- 
gations of  their  bill.  The  law  provided  them 
full  remedy.  If  they  were  aggrieved  as  they 
claim.  They  liad  a  le^l  way  to  bring  even 
to  this  court  the  propositions  they  rely  on. 
But  having  failed  to  avail  themselves  there- 
of, the  statute  itself  cuts  them  off  from  the 
suit  in  equity  which  they  have  brought  The 
ordinary  grounds  of  equity  cognizance,  such 
as  plaintiffs  rely  on,  will  not  avail.  The 
statute  has  precluded  those.  For,  by  the 
terms  of  the  statute,  plaintiffs  must  be  deem- 
ed to  have  waived  their  right  to  ask  the 
correction  which  they  do  ask.  Here  is  an- 
other estoppel  against  them — a  statutory  one. 
Moreover,  by  the  terms  of  this  statute,  they 
are  not  permitted  to  question  the  correctness 
of  their  list,  as  it  was  passed  upon  and  fixed 
finally  by  the  board  for  the  year  1909.  Yet 
that  is  just  what  they  seek  to  do  by  their 
equity  suit  showing  no  excuse  whatever  for 
not  availing  themselves  of  the  plain  statutory 
remedy.    Clearly  they  cannot  be  heard. 

An  order  afilrming  the  decree  will  be  en- 
tered. 


(71  w.  Va.  728) 
HOLLET,  Sheriff,  v.  LINCOLN  COUNTY 
LAND  ASS*N  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  4,  1913.) 

fSyUaluM  by  the  Court.) 

L  Taxation  (S  574*)— Delinquent  Taxes— 
CoLUECTioN  —  Proceedings  —  Notice  —In- 
tervention. 

Though  notice  to  the  tax  debtor  is  not  re- 
quired or  essential  in  the  proceeding  for  the 
collection  of  taxes  provided  by  Code  1906,  c 
30,  I  15,  yet,  in  a  proper  case,  he  may  inter- 
vene in  such  proceeding. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1147-1152;  Dec.  Dig.  |  574.*] 

2.  Taxation  (S  574*)— Delinquent  Taxes— 
Enforcxuent— Garnishment  Proceedings 
—Intervention  bt  Taxpayer. 

One  against  whom  taxes  are  assessed, 
which  taxes  are  sought  to  be  collected  by  the 
garnishment  proceeding  provided  by  Code  1906, 
a  30,  f  15,  can  not  intervene  in  that  proceed- 
ing and  be  heard  against  the  validity  of  the  as- 
sPTOment  unless  he  shows  that  he  had  no  oppor- 


tunity to  contest  the  validity  of  the  assessment 
in  a  proceeding  begun  before  the  board  of  re- 
view and  equalization  as  provided  by  Acts  1907, 
c  80,  I  18  (Code  Supp.  1909,  c  2d,  §  702). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  II  1147-1152;   Dec.  Dig.  {  574.»] 

Error  to  Circuit  Court,  Lincoln  County. 

Action  by  Joel  HoUey,  as  SheriflT,  etc., 
against  the  Lincoln  Oounty  Land  Association 
and  others.  Prom  a  Judgmait  in  favor  of 
plaintiff,  defendant  George  L.  Estabrook  and 
others,  trustees,  eta,  bring  error.   Affirmed. 

Oampbell,  Brown  ft  Davis,  of  Huntington, 
for  plaintiffs  in  error. 

ROBINSON,  J.  The  Sheriff  of  Lincoln 
County  proceeded  under  Code  1906,  c.  30, 
I  15,  for  the  collection  of  taxes  assessed 
against  the  Uncoln  County  Land  Association. 
That  officer  gave  notice  in  writing  to  the 
Eureka  Pipe  Line  Company  to  appear  before 
the  Circuit  Court  of  the  county  on  a  day 
fixed,  there  to  answer  respecting  oil  in  its 
possession  belonging  to  the  land  association, 
so  that  the  oil  might  be  ordered  sold  for  the 
payment  of  the  taxes.  The  pipe  line  com- 
pany answered  the  notice,  setting  forth  the 
amount  of  oil  in  its  hands.  At  the  same 
time,  the  land  association  appeared  and  filed 
its  petition  in  the  proceeding,  aUeging  that 
the  assessment  was  illegal  and  invalid  and 
that  the  taxes  constituted  no  diarge  on  the 
property  sought  to  be  sold.  Upon  a  hearing 
of  this  petition  the  court  dismissed  it  Of 
this  dismissal  the  land  association  complains 
by  writ  of  error. 

[1]  The  proceeding  authorized  by  the  stat- 
ute named,  and  under  which  the  sheriff  pro- 
ceeded, is  no  more  than  a  summary  garnish- 
ment for  the  collection  of  taxes;  The  statr 
ute  does  not  require  notice  to  tibe  tax  debtor. 
This  absence  of  notice  is  not  unusual  in 
ordinary  garnishment  proceedings.  Where 
the  debtor  has  had  notice  In  the  principal 
action,  notice  to  the  debtor  is  not  essential 
in  garnishment  for  the  collection  of  the 
judgment,  unless  required  by  statute.  14 
Amer.  &  Eng.  Enc  Law,  756.  In  a  garnish- 
ment for  taxes,  the  notice  of  the  assessment 
which  the  taxpayer  has,  or  with  which 
the  law  charges  him,  is  analogous  to  the 
notice  in  the  principal  action  in  ordinary 
cases.  In  such  a  case,  the  assessment  pro- 
ceeding is  the  principal  action,  and  the  as- 
sessment itself  the  Judgment 

Though  notice  to  the  tax  debtor  is  not  by 
the  statute  made  essential  to  the  garnish- 
ment proceeding,  yet  when  the  tax  debtor 
appears  and  intervenes  In  the  proceeding  it 
would  seem  that,  upon  a  proper  showing, 
he  should  be  heard.  The  court  is  dealing 
with  his  property;  surely  it  will  hear  him  in 
relation  to  the  same  if  he  comes  wdth  a 
good  case.  Certainly  he  will  be  permitted 
to  show  tfbat  the  tax  sought  to  be  recovered 
from  his  property  is  totally  void  by  reason 
of  fundamental  defects  which  gave  no  Juris- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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diction  for  the  assessment,  provided  of  course 
that  he  can  take  his  case  out  of  the  rule 
which  requires  him  exdusiyely  to  complain 
ag:aln8t  su<A  inyalidlty  in  the  ordinary  stat- 
utory way  for  the  correction  of  erroneous 
assessments.  Under  our  recent  decision  in 
West  Virginia  National  Bank  v.  Spencer  et 
ah,  77  S.  E.  269,  decided  this  term,  he  would 
have  to  take  his  case  clearly  out  of  the  stat- 
ute there  construed  and  applied.  Acts  1907, 
c.  80,  I  18  (Code  Supp.  1900,  a  29,  |  702). 
He  would  have  to  exonerate  himself  plainly 
from  the  force  of  thkt  statute,  which  requires 
every  owner  of  property  liable  to  assessment 
to  apply  for  relief  from  erroneous  assessment 
to  the  board  of  review  and  equalization  or 
be  precluded  thereafter  ftom  questioning  his 
assessment  Peiihaps  the  person  charged 
with  taxes  can  do  this  if  he  had  absolutely 
no  property  liable  to  assessment,  so  that  he 
had  nothing  to  put  him  on  notice  of  the 
assessment  against  him.  But  only  a  showing 
tiiat  he  was  not  chargeable  with  notice  which 
should  have  caused  him  to  apply  for  relief 
to  the  board  of  review  and  equalization  or 
a  showing  of  some  other  equally  weighty 
reason  why  he  did  not  so  apply,  will  excuse 
him  for  not  doing  so.  The  mere  illegality 
of  tiie  assessment  will  not  do.  That  can  be 
tested  In  the  proceeding  before  the  board. 
He  must  show  that  which  excuses  him  for 
not  resorting  to  that  proceeding. 

We  hold  that  if  the  person  charged  with 
taxes  which  are  sought  to  be  collected  ftom 
his  property  in  the  hands  of  another,  by  the 
statutory  garnishment  to  which  we  have 
referred,  intervenes  with  a  good  case  from 
which  he  is  not  precluded  by  reason  of  his 
failure  to  seek  relief  by  a  proceeding  begun 
before  the  board  of  review  and  equalization, 
he  may  be  heard.  The  garnishment  proceed- 
ing is  one  to  collect  the  tax.  If  the  tax  is 
invalid,  and  he  comes  with  a  suflSdent  show- 
ing, why  should  he  not  be  permitted  directly 
to  strike  at  the  invalidity  of  the  tax  in  the 
very  proceeding  by  which  it  Is  sought  to  be 
collected? 

Now,  the  land  association,  by  its  petition, 
came  and  said  that  it  did  not  have  the  prop- 


erty which  was  assessed— that  the  property 
was  not  at  all  in  existence  at  the  period  of 
assessment  for  the  year  as  to  which  the  tax 
was  entered,  1909.  It  showed  that  the  as- 
sessment was  made,  not  by  the  Assessor,  but 
by  the  board  of  review  and  equalization, 
on  the  Initiative  and  motion  of  that  board. 
It  alleged  that  the  assessment  thus  put  on  the 
books  by  the  board  was  founded  only  on  an 
estimate,  for  the  year  1909,  of  the  produce  of 
oil  royalties  reserved  in  leases  of  its  lands* 
which  royalties  of  course  had  not  accrued 
for  that  year  at  the  period  of  the  assessment 
therefor.  It  maintained  that  the  lands  were 
taxed;  that  the  royalties  were  not  taxable. 
Thus  it  claimed  that  the  tax  was  illegal 
and  invalid. 

[2]  But  the  petition  of  tiie  land  association 
did  not  show  that  it  had  no  notice  of  the  as- 
sessment in  time  to  test  the  same  by  a  proceed- 
ing begun  before  the  board  of  review  and 
equalization  and  by  appeal  therein,  as  pro- 
vided by  the  statute.  It  Bid  not  show  that 
it  had  no  opportunity  to  test  tiie  validity  of 
the  assessment  in  that  manner.  For  all  that 
appears  by  the  petition,  the  board  made  this 
assessment  after  due  notice  to  the  land  as- 
sociation and  full  opportunity  for  it  to  ob- 
ject to  the  same  and  to  appeal  therefrom. 
Want  of  notice  of  the  assessment  can  not 
be  assumed.  Again,  for  all  that  appears  from 
the  petition,  the  land  association  may  have 
contested  the  making  of  this  assessment  be- 
fore the  board.  If  it  did  so,  or  had  opportu- 
nity to  do  so,  it  could  not  be  heard  in  this 
proceeding  for  the  collection  of  the  taxes.  Its 
remedy  was  by  a  proceeding  begun  before 
the  assessment  board ;  and  if  it  chose  not  to 
take  advantage  of  that  remedy,  the  assess- 
ment is  foreclosed  against  it.  For  failure  to 
show  grounds  which  would  excuse  the  land 
association  for  not  testing  the  legality  of  the 
assessment  in  the  manner  provided  by  Acts 
1907,  c.  80,  §  18,  and  t  129,  the  petition 
was  insufficient  to  warrant  any  relief  in  the 
garnishment  proceeding.  West  Virginia  Na- 
tional Bank  v.  Spencer,  supra. 

The  petition  was  properly  dismissed.  The 
order  will  be  affirmed. 


W.Vm.) 
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(71  W.  Vb.  874) 

HIGOS   T.   CUNNINGHAM. 
(Sapreme  Coort  of  Appeals  of  West  Virginia. 

Jan.  28,  1913.) 

(ByUahuM  hy  ike  Oamrt.j 

1.  Appeal  and  Bbrob  (|  957*)  —  Rbview  — 
dlbcbetion  of  trial  coubt— ruling  on 
Motion  to  Raibb  Default. 

Where  a  plaintiff  stands  by  and  voluntarily 
■nffera  a  default  and  dismissal,  by  failure  to 
reply  to  defendant's  plea,  the  court  has  discre- 
tion to  refuse  to  raise  the  default  at  a  later 
time  in  the  absence  of  excuse  by  the  plaintiff, 
and  that  discretion  can  not  be  reversed  on  ap- 
peal, when  the  record  affords  nothing  to  show 
abose  of  the  same. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3823;   Dec.  Dig.  §  957.* J 

2.  Dismissal  and  Nonsuit  (|  81*)  — Vaca- 
tion—Discretion  OF  Coubt. 

Code  1906,  c,  127,  |  11,  does  not  peremp- 
torily require  every  dismissal  or  nonsxut  to  be 
set  aside  simply  because  the  court  is  asked  to 
do  so.  The  court  has  a  sound  discretion  in  the 
premises. 

[Ed.  Note.—For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |8  182-192 ;  Dec  Dig. 
I81.*] 

Error  to  Clrcolt  Court,  Randolph  Oonnty. 

Action  by  Wilson  B.  Hlggs  against  A.  M. 
Canningham.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

C.  H.  Scott,  of  Elklns,  for  plaintiff  in  er- 
ror. A.  R.  Stallings,  of  Elklns,  and  H.  H. 
McCormidc,  of  Charleston  for  defendant  In 
error. 

ROBINSON,  J.  To  plalntllTs  action  of 
trespass  on  the  case  for  malicious  prosecu- 
tion, defendant  pleaded  in  abatement  the 
pendency  of  another  suit  for  the  same  cause 
of  action,  between  the  same  parties,  institut- 
ed in  another  county  prior  to  the  suing  out 
of  the  writ  in  the  action  to  which  the  plea 
was  filed.  The  plea  in  abatem^it  was  filed 
at  the  rules  at  which  plaintiff  filed  his  dec- 
laration. To  this  plea  plaintiff  did  not  reply 
at  either  of  two  rule  days  that  intervened 
before  the  next  term  of  the  court  At  that 
term,  the  court  dismissed  the  suit  on  the  plea 
in  abatement  as  to  which  there  was  no  re- 
ply. The  order  recites  the  presence  of  plain- 
tiff, by  his  attorney,  at  the  time  of  this  dis- 
missal. He  joined  no  issue  on  the  plea  in 
abatement,  but  suffered  the  case  to  be  dis- 
missed because  of  his  failure  to  reply.  The 
order  plainly  shows  his  failure  to  prosecuta 
He  took  no  exception  to  the  dismissal. 

Ten  days  thereafter,  at  the  same  term, 
plaintiff  again  appeared  to  the  action  and 
moved  to  set  aside  the  order  of  dismissal 
and  to  be  permitted  to  file  a  replication  to 
the  plea  in  abatement  Upon  the  objection 
of  defendant,  the  court  overruled  the  motion. 
PlaintifT  reserved  exceptions  covering  the  ac- 
tion of  the  court  in  overruling  the  motion. 
He  has  prosecuted  this  writ  of  error  to  the 
judgment  of  the  court  in  that  particular. 

The  bill  of  exceptions  shows  that  plaintiff 


moved  to  set  aside  the  dismissal  and  to  be 
permitted  to  file  a  replication  to  the  plea  in 
abatement  "upon  the  ground  that  the  case 
was  called  up  out  of  its  order,  in  the  absence 
of  the  plaintiff  and  without  his  knowledge 
or  presence  of  his  counsel  and  dismissed,  and 
upon  the  further  ground  that  he  had  the 
right  to  enter  the  said  replication  during  the 
said  term  of  court." 

Now,  the  record  shows  plaintifTs  attorney 
to  have  been  present  and  to  have  allowed 
the  suit  to  go  without  further  prosecution. 
That  record  is  a  verity.  We  can  not  over- 
throw it  on  the  mere  statement  of  the  ground 
for  the  motion.  The  trial  court  which  bad 
actual  knowledge  of  the  fact  heard  that 
statement  but  still  left  the  record  of  the 
presence  of  plaintiff  by  his  attorney  to  stand 
and  the  fact  of  his  presence  to  become  fore- 
closed. We  can  not  at  all  presume  that  the 
court  would  have  done  this  if  the  fact  were 
otherwise  than  the  record  states  it. 

The  trial  court  also  overruled  the  ground 
that  the  case  was  called  up  out  of  its  order. 
That  court  knew  the  fact  in  this  particular 
also.  We  must  assume  that  it  dealt  rigiitly 
in  relation  thereto.  Nothing  in  the  record 
shows  the  contrary. 

As  to  the  other  ground,  ordinarily  plain- 
tiff would  not  have  the  right  to  file  a  repli- 
cation any  time  during  the  term.  At  the 
time  of  the  dismissal,  he  had  had  full  time 
and  opportunity  to  reply.  Two  rule  days  at 
which  he  could  have  filed  the  replication  had 
elapsed.  He  still  could  have  filed  it  in  terrr 
up  to  the  time  of  dismissal.  As  the  record 
comes  to  us,  he  remained  in  default  in  this 
behalf. 

[1]  There  is  absolutely  nothing  in  the  rec- 
ord to  sustain  the  grounds  on  which  plaintiff 
relied  to  set  aside  the  dismissal.  Plaintiff 
offered  no  affidavit  or  other  thing  in  support 
of  these  grounds.  Then,  can  we  say  that  the 
court  erred  in  overruling  them?  The  pre- 
sumption is  that  the  court  acted  rightly. 
But  plaintiff  seems  to  Insist  that  because  he 
desired  to  reply  before  the  term  closed,  it 
was  error  to  deny  him  leave  to  do  so.  We 
can  not  justiy  say  that  the  court  erred  here- 
in. If  plaintiff  stood  by  and  knowingly  suf- 
fered a  default,  as  the  record  says  he  did,  it 
was  not  error  for  the  court  to  refuse  to 
raise  that  default  in  the  absence  of  excuse 
therefor.  If  it  were  otherwise,  trial  courts 
could  easily  be  imposed  upon.  For  instance, 
one  could  suffer  a  default  as  plaintiff  did 
here  and  then  on  the  last  day  of  the  term 
tender  his  plea  or  replication  and  cause  it  to 
be  filed,  thus  carrying  the  case  over  that 
term  as  he  may  have  desired  by  his  course 
therein.  Or,  one  could  stubbornly  refuse  to 
plead  at  the  time  his  plea  was  due,  and  then 
put  it  in  at  a  late  and  inconvenient  time  re- 
gardless of  hardship  on  the  ot^oslte  party 
and  the  court  by  such  practice.  Trial  courts 
must   be    given   some   discretion    to   guard 


*Por  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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against  dilatory  practices  and  properly  and 
justly  to  dispatch  the  public  business.  Of 
course  we  do  not  say  that  dilatory  practice 
was  in  the  mind  of  piaintiiTs  counsel  in  the 
matter  under  consideration.  But  we  do  say 
that  the  record  shows  plaintilf  voluntarily  to 
have  permitted  Judgment  against  himself  by 
his  own  default  and  then  to. have  failed  to 
excuse  himself  for  so  doing,  so  that  the  trial 
court  could,  as  on  this  record  we  must  pre- 
sume it  did,  justly  refuse  to  hear  him  at  a 
later  day. 

[21  While  we  are  of  the  opinion  that  Gode 
1006,  c.  127,  I  11,  applies  to  such  a  dismissal 
as  the  one  in  this  case,  yet,  in  the  light  of 
reason  and  authority,  we  can  not  hold  that 
statute  to  require  peremptorily  every  dis- 
missal or  non-suit  to  be  set  aside  whenever 
the  court  is  asked.  That  statute  reads: 
**Any  circuit  court  may  on  motion,  re-instate 
on  the  trial  docket  of  the  court,  any  case  dis- 
missed, and  set  aside  any  non-suit  that  may 
be  entered  by  reason  of  the  non-appearance 
of  the  plaintiff,  within  three  terms  after  the 
order  of  dismissal  may  have  been  made,  or 
order  of  non-suit  entered.^  It  would  seem 
that  the  real  purpose  of  this  statute  is  to  al- 
low re-instatement  within  three  terms.  For, 
inherently  the  court  had  the  power  before 
this  enactment  to  set  aside  a  dismissal  or 
non-suit  and  re-instate  the  cause  within  the 
term  at  which  the  dismissal  or  non-suit  was 
entered.  This  statute  does  not  dispense  with 
the  showing  of  good  cause — the  showing  of 
excuse  for  the  neglect  that  has  disturbed  or- 
derly legal  procedure.  One  can  not  refuse  to 
prosecute  or  defend  and  then  ask  to  do  so 
without  showing  why  he  thus  acts  so  incon- 
sistently. In  this  connection  the  following 
excerpts  are  pertinent:  "No  general  rule  can 
be  laid  down  which  will  determine  every 
case  upon  an  application  to  open  or  vacate 
a  default  or  judgment  thereon.  Each  case 
must  rest  upon  its  own  circumstances  and 
specific  considerations.  It  is  not  even  suffi- 
cient that  the  applicant  shows  an  irregular- 
ity in  the  judgment  or  that  his  case  falls 
\\ithin  the  instances  provided  for  by  a  stat- 
ute of  relief;  he  must  go  further  and  show 
that  the  Irregularity  is  substantially  preju- 
dicial to  him,  or  that  a  failure  to  open  the 
default  or  judgment  thereon  will  operate 
harshly  and  inequitably."  6  Bnc.  PL  &  Pr. 
161.  **The  decision  of  a  court  upon  a  motion 
to  open  a  default  and  allow  a  defense  ordi- 
narily rests  in  discretion,  whether  the  mo- 
tion be  made  before  or  after  the  entry  of 
judgm^t.  The  discretion  ought  to  be  exer- 
cised 80  as  to  bring  about  a  judgment  on  the 
merits  of  the  case»  unless  the  defendant  has 
be&k  guilty  of  inexcusable  neglect,  or  it 
would  be  unjust  to  the  plaintiff  to  grant  the 
motion,  or  the  plaintiff  has  lost  an  opportun- 
ity of  trial,  in  which  cases  the  application 
should  be  denied.**  Id.  200.  **The  rule  that 
the  decision  of  the  motion  rests  in  discretion 


applies  to  the  exercise  of  power  under  stat- 
utes of  relief,  unless  the  terms  of  the  stat- 
ute peremptorily  require  that  the  motion  be 
granted."    Id.  205. 

No  abuse  of  sound  discretion  in  the  court 
to  refuse  to  vacate  the  dismissal  appears 
from  the  record.  The  judgment  denying  the 
motion  will  therefore  be  affirmed. 


(71  W.  Va,  684) 

GREBNBRIEm  VALLET  BANK  v.  BAIR 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28,  1913.) 

(SyllaluB  by  the  Court.) 

1.  Judgment   (§    161*>— Office   Judgment- 
Vacation— Baling  Plea  in  Abatement. 

A  plea  in  abatement,  though  tendered  at 
the  same  term  of  the  court  at  which  an  office 
judgment  entered  at  rules  would  become  final, 
will  not  be  received  to  set  aside  an  office  judg- 
ment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §8  317,  818;   Dec.  Dig.  f  161.^] 

2.  Judgment    (|   106*)— Office   Judgment- 
Pleading. 

But  a  plea  in  abatement,  or  any  plea  filed 
at  the  first  rule  day,  or  which  may  now  be 
filed  at  the  second  rule  day,,  after  default  at 
the  first,  or  appearance  and  role  to  plead,  will 
prevent  the  entry  of  an  office  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  160,  162,  180^197;  Dec.  Dig.  § 
106.*] 

3.  Judgment    (|   106*)— Office   Judgment— 
Pleading. 

Where  no  writ  of  inquiry  is  required,  a  de- 
fendant who  would  avail  himself  of  other  de- 
fenses, on  losing  on  his  plea  in  abatement  or 
other  dilatory  plea,  must  have  filed  such  plea  or 
some  other  plea  at  rules  in  time  to  prevent  an 
office  judgment;  otherwise  the  office  judgment 
entered  at  rules  will  become  final  on  the  last 
day  of  the  next  succeeding  term  of  the  court, 
and  such  other  defenses  thereafter  cut  off. 

[Ed,  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  8S  160,  162,  180-197 ;  Dte.  Dig.  I 
106.*] 

4.  Bills  and  Notes  (S  165*)— NBOOTiABiLnr 
—Certainty— Conditions. 

The  words,  **Credit  tbe  maker.  Security  on 
contract  of  April  20,  1905,"  in  a  note  of  the 
same  date,  otherwise  negotiable,  render  its 
payment  uncertain  and  conditional,  destroying 
its  negotiability,  and  the  owner  and  holder 
thereof  by  indorsement  cannot  by  section  11, 
c.  99,  Code  1906,  maintain  a  joint  action  there- 
on against  drawer  and  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  |  416;  Dec.  Dig.  1 166.*] 


Error  to  Circuit  Court,  Monroe  County. 

Action  by  the  Greenbrier  Valley  BaiU 
against  George  W.  Balr,  Sr.,  and  another. 
Judgmoat  for  defendant^  and  plaintiff  brings 
error.    Aflarmed. 

T.  N.  Read,  of  Hinton,  for  plaintiff  in  er- 
ror. McGinnis  ft  Hatcher,  of  Beck  ley,  and 
Brown,  Jackson  &  Knight,  of  Charleston,  fbr 
defendants  in  error. 


•For  other 
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MILLER,  J.  Plaintiff  brought  assumpsit 
against  Balr,  maker,  and  Ely,  payee  and  in- 
dorser  of  a  note,  dated  April  20, 1905,  at  six 
months,  for  sixteen  hundred  dollars.  Pro- 
cess to  October  mles,  1907,  was  directed  to 
Monroe  County,  where  Ely  resided,  and  to 
Raleigh  County,  Hair's  place  of  residence, 
and  duly  returned  accepted  by  Ely,  and  serv- 
ed on  Balr  by  the  sheriff  of  Raleigh  County. 

[1  ]  At  October  rules,  plaintiff  appeared  and 
filed  its  declaration,  with  statutory  affidavit 
prescribed  by  section-  46,  chapter  125,  Code 
1906,  and  defendants  falling  to  appear  or 
plead,  the  common  order  was  entered.  At 
November  rules,  Ely  was  still  in  default,  but 
Bair  appeared,  and  filed  two  special  pleas  In 
abatement,  but  filed  no  plea  to  issue.  We 
decided  in  Varney  &  Evans  v.  Lumber  Co., 
64  W.  Va.  417,  63  S.  E.  203,  that  a  plea  in 
abatement,  though  tendered  at  the  same  term 
of  court  at  which  the  office  judgment  would 
become  final,  cannot  be  received  to  set  aside 
an  office  Judgment  This  is  old  law.  2 
Tucker's  Com.  236,  citing  Hunt  v.  Wilkinson, 
2  Call.  (Va.)  63,  67,  1  Am.  Dec.  534 ;  Bradley 
V.  Welch,  1  Munf.  (Va.)  285.  See,  also,  notes, 
Warren  v.  Saunders,  27  Grat  Anno.  (Va.) 
259,  and  Smith  v.  Charlton,  7  Grat  Anno. 
(VsL.)  425. 

At  the  April  term,  1908,  after  striking  out, 
on  plaintiff's  motion,  we  think  rightfully, 
Bair's  special  pleas  in  abatement  the  court 
refused,  on  plalntiflTs  demand  and  motion,  to 
enter  judgment  for  it,  as  per  affidavit,  and 
over  its  objection  permitted  Bair  to  file  his 
counter  affidavit  with  a  general  plea  of  non- 
assumpsit  and  a  special  plea  in  writing. 

Upon  the  trial  of  the  Issues  joined  on 
these  pleas,  plaintiff,  after  offering  In  evi- 
dence its  affidavit  filed  with  its  declaration, 
again  moved  for  judgment  thereon,  which 
motion  the  court  again  overruled,  and  it 
again  excepted.  The  jury  then  heard  plain- 
tiff's evidence,  defendant  offering  no  evi- 
dence, and  thereupon,  on  motion  of  Balr,  and 
as  directed  by  the  court,  the  jury  returned 
a  verdict  for  the  defendant  Plaintiff's  mo- 
tion to  set  aside  this  verdict  and  award  it  a 
new  trial  was  carried  over  to  the  July  term, 
1908,  when  it  was  overruled  and  the  judg- 
ment of  nil  capiat  complained  of  pronounced. 
Is  the  judgment  below  erroneous? 

On  the  theory  of  an  office  judgment  against 
Bair  at  November  rules,  1907,  and  that  no 
writ  of  Inquiry  was  required,  the  first  point 
of  error  is  that  the  court  erred  at  the  April 
term,  1908,  on  striking  out  Bair's  pleas  in 
abatement,  in  permitting  him  to  file  his  coun- 
ter affidavit  and  pleas  to  issue.  The  clerk 
entered  no  office  judgment  against  Bair.  Did 
the  law  enter  one  on  default  of  plea  to  issue 
at  November  rules,  1907?  At  October  rules, 
both  defendants  being  in  default,  the  law,  if 
omitted  by  the  clerk,  entered  the  common  or- 
der, or  conditional  judgment  against  both. 

[2]  Did  Bair's  pleas  to  the  jurisdiction  at 


November  rules,  1907,  prevent  an  office  Judg- 
ment against  him,  letting  him  in  after  the 
last  day  of  the  succeeding  term,  and  after 
the  issue  on  his  pleas  to  the  jurisdiction  had 
been  decided  against  him,  to  plead  to  issue 
and  make  defense  on  the  merits?  At  first, 
in  view  of  prior  decisions,  and  the  object  of 
the  statute  to  cut  off  dilatory  pleas  unless 
promptly  filed,  we  were  disposed  to  deny  the 
proposition.  But  on  more  mature  considera- 
tion, on  rehearing  and  reargument  we  have 
concluded  that  this  case  must  be  distinguish- 
ed from  Marstiller  v.  Ward,  52  W.  Ya.  74, 
81,  43  S.  E  178 ;  Hurlburt  &  Sons  v.  Straub, 
54  W.  Va.  303,  46  S.  E.  163;  Bradley  ▼.  Long, 
57  W.  Va.  599,  50  SL  E.  746;  Bank  v.  Bur- 
dette,  61  W.  Va.  636,  57  S.  E.  53;  Netter- 
Oppenheimer  &  Co.  v.  Elfant  63  W.  Va.  99, 
59  S.  E.  892 ;  Hansford  v.  Snyder,  63  W.  Va. 
198,  59  S.  E.  975 ;  Varney  &  Evans  v.  Lum- 
ber Co.,  64  W.  Va.  417,  63  8.  E.  203.  In  all 
these  cases,  we  believe,  an  office  judgment 
had  been  entered  at  rules.  In  the  case  at 
bar  Bair  appeared  at  the  second  rule  day, 
within  the  time  now  given  by  section  16, 
chapter  125,  Code  1906,  and  filed  his  pleas  in 
abatement  After  those  pleas  could  there  be 
an  office  judgment  against  him?  Such  a 
plea  as  we  have  decided  will  not  set  aside  an 
office  judgment  once  entered;  but  will  it 
when  filed  at  rules  prevent  an  office  judg- 
ment? Section  44,  chapter  125,  Code  1906, 
says  what  shall  be  done  at  rules.  If  defend- 
ant appears  at  the  first  rule  day,  but  fails 
to  plead,  a  rule  may  be  given  against  him  to 
plead,  not  a  conditional  judgment.  It  is  only 
when  he  fails  to  appear  that  the  plaintiff 
may  have  the  conditional  judgment  In  this 
case  he  failed  to  appear  at  the  first  rules 
and  there  was  a  conditional  judgment;  but 
at  the  next  rule  day  he  did  appear  and  filed 
his  pleas  in  abatement  The  statute  does 
not  say  *'plea  to  issue.'*  It  says:  '*But  at 
the  next  rule  day  after  the  same  is  entered" 
(a  decree  nisi  or  conditional  judgment)  *'if 
the  defendant  continue  in  default,  or  at  the 
expiration  of  any  rule  upon  him  with  which 
he  fails  to  comply,  ♦  ♦  ♦  if  it  be  at  law, 
judgment  shall  be  entered  against  him'* — 
that  is  an  office  judgment.  If  defendant  has 
failed  to  appear  and  suffered  a  conditional 
^Judgment,  or  has  appeared  and  been  ruled  to 
plead,  and  at  the  second  rule  day  continues 
in  default  of  a  plea,  judgment  in  the  clerk's 
office — the  office  judgment — is  then  entered 
against  him.  If  he  does  appear  at  the  sec- 
ond rule  day  and  pleads  any  plea  authorized 
by  law  the  statute  would  seem  to  cut  off  an 
office  judgment 

Section  46,  of  chapter  125,  relied  on,  it 
must  be  remembered  deals  only  with  proceed- 
ings in  court  after  default,  and  after  an 
office  judgment  has  been  entered.  When  that 
is  the  status  of  the  case,  according  to  our 
decisions,  no  plea  not  a  plea  to  issue  will  set 
aside  the  office  Judgment    But  our  statute 
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and  declsionfl  do  not  ooyer  a  case  where 
there  has  been  no  office  Judgment  Besides 
the  statute,  old  forms  of  orders  making  up 
Issues  on  pleas  in  abatement  filed  at  rules 
and  conditional  judgment,  and  the  cases  of 
Hinton  y.  Ballard,  3  W.  Va.  586,  and  James 
River  &  Kanawha  Co.  v.  Robinson,  16  Grat 
<Va.)  435,  seem  to  imply  at  least,  that  any 
plea  by  defendant  at  rules,  which  he  is  per- 
mitted to  file  will  prevent  an  office  Judgment. 
See  Robinson's  Forms  No.  39,  page  21;  4 
Minor's  Inst,  part  1,  page  720;  1  Robinson's 
Practice  (Old)  pp.  286,  289. 

[3]  It  is  contended  on  behalf  of  Bair,  that 
section  20,  of  chapter  125,  has  changed  the 
common  law  rule,  which  required  final  Judg- 
ment if  the  defendant  lost  on  his  pleas  In 
abatement;  and  that  section  21  giving  right  to 
plead  in  bar  and  abatement  at  the  same  time 
does  not  require  defendant  to  do  so;  but 
gives  him  that  right  tf  he  so  electa,  and  that 
though  he  has  not  pleaded  in  bar,  he  may 
after  he  has  lost  on  his  plea  in  abatement 
avail  himself  of  that  provision  thereof,  which 
says,  that  if  the  issue  on  his  plea  in  abate- 
ment be  found  against  him  "he  may,  never- 
theless, make  any  other  defense  he  may  have 
to  the  action.'*  We  think  the  proper  inter- 
pretation of  that  section  is,  that  where  no 
writ  of  inquiry  is  required,  a  defendant  who 
would  avail  himself  of  other  defenses,  on 
losing  on  his  plea  in  abatement  or  other  dila- 
tory plea,  must  have  filed  such  plea  or  some 
other  plea  at  rules  in  time  to  prevent  an 
office  Judgment;  otherwise  the  office  Judg- 
ment entered  at  rules  will  become  final  on 
the  last  day  of  the  next  succeeding  term  of 
the  court,  and  such  other  defenses  there- 
after cut  off.  This  we  think  is  in  consonance 
with  our  previous  decisions.  It  is  said  that 
this  section,  being  remedial,  must  be  given  a 
liberal  construction;  but  we  must  not  forget 
that  section  46,  of  the  same  chapter,  in  pari 
materia,  was  intended  to  prevent  delay  by 
dilatory  pleas,  and  to  speed  the  administra- 
tion of  Justice. 

Our  conclusion  is  that  as  defendant's  pleas 
in  abatement  prevented  an  office  Jud^nment 
at  rules  there  was  no  error  in  permitting 
him,  at  a  subsequent  term,  on  striking  out 
these  pleas  to  file  his  counter  affidavit  and 
picas  to  issue ;  and  it  follows  that  the  court 
below  committed  no  error  in  overruling  plain- 
tiff's motion  for  a  Judgment  as  per  affidavit, 
certainly  as  against  the  defendant  Bair. 

[4]  The  next  point  is,  that  the  court  below, 
on  motion  of  Bair,  erroneously  struck  out 
plaintiff's  evidence,  including  the  note  sued 
upon,  and  directed  a  verdict  for  defendant 
As  appears,  the  ground  of  this  motion  was 
the  alleged  variance  between  the  note  de- 
clared on  and  that  offered  in  evidence.  The 
note  declared  on  is  alleged  to  be  a  negotiable 
note;  the  note  introduced  in  evidence  seems 
to  answer  the  description  of  the  note  declared 
on,  with  this  exception,  that  In  the  body  of 


the  instrument  and  Immediately  before  the 
signature  of  the  maker,  Qeo.  W.  Bair,  Sr., 
are  the  words,  "Credit  the  maker.  Security 
on  contract  of  April  20,  1905."  Our  statute, 
section  7,  chapter  99,  Oode  1906,  in  force 
when  this  note  was  made;  made  every  promis- 
sory note  payable  In  this  State  at  a  particu- 
lar bank,  and  certain  other  places,  a  negoti- 
able note.  The  note  here  in  question  is  of 
that  description,  and  it  has  all  the  other  ele- 
ments of  negotiability  necessary  to  cut  oft 
equitable  defenses,  when  purchased  in  the 
usual  course  of  business,  without  notice  of 
such  equities,  except  in  respect  to  the  worda 
quoted.  Do  these  words  render  its  payment 
conditional  and  uncertain,  so  as  to  destroy 
its  negotiability?  We  are  of  opinion  that 
they  do.  By  the  law  merchant,  one  of  the 
principal  elements  of  negotiability  is,  cer- 
tainty of  payment,  and  any  words  of  the  in- 
strument rendering  payment  conditional  or 
uncertain  destroy  it  as  a  negotiable  instru- 
ment The  words  ''Security  on  contract  of 
AprU  20, 1905,"  gives  notice  to  the  world  that 
it  is  only  a  security  on  a  contract  of  the 
same  date.  What  that  contract  is  or  was 
is  not  disclosed,  but  enough  is  disclosed  to 
put  everyone  dealing  with  the  instrument 
on  notice.  The  note  here  Involved  is  differ- 
ent in  this  respect  from  that  dealt  with  in 
Trust  CJo.  V.  Crawford,  69  W.  Va.  110,  70  S. 
E.  1089,  33  li.  R.  A.  (N.  &)  587.  In  Costelo 
V.  Crowell,  127  Mass.  293,  34  Am.  Rep.  367, 
the  note  in  question  had  written  on  the  mar- 
gin "Given  as  collateral  security  with  agree- 
ment," and  it  was  held  not  to  be  a  negoti- 
able note  on  which  an  indorsee  could  main- 
tain an  action.  The  words  of  the  note  we 
have  here  imply  at  least  that  if  the  cotem- 
poraneous  contract  should  be  fulfilled,  the 
note  given  as  security  would  become  void, 
and  payment  thereof  conditional  only.  As 
the  Massachusetts  court  says*  the  dedsions 
cited  on  the  subject  are  not  uniform,  but  in 
that  Commonwealth  it  Is  said  to  be  settled 
by  an  uninterrupted  series  of  decisions  also 
cited,  "that  any  language,  put  upon  any  por- 
tion of  the  faoe  or  back  of  a  promissory 
note,  which  has  relation  to  the  subject-mat- 
ter of  the  note,  by  the  maker  of  it  before 
delivery,  is  a  part  of  the  contract;  and  that 
if  by  such  language  payment  of  the  amount 
is  not  necessarily  to  be  made  at  all  events, 
and  of  the  full  sum  in  lawful  money,  and 
at  a  time  certain  to  arrive,  and  subject  to 
no  contingency,  the  note  is  not  negotiable." 
Another  case  even  more  apt  is  American 
Nat  Bank  v.  Sprague,  14  B.  L  410.  Other 
illustrations  of  the  application  of  the  rule 
respecting  certainty  of  payment  to  individu- 
al cases  will  be  found  In  Daniel  on  Neg. 
Instr.,  t  41,  and  note.  On  consideration  of 
which  we  are  of  opinion,  with  respect  to  the 
question  of  negotiability,  and  with  respect 
also  to  the  words  of  the  instrument,  which 
we  hold  render  the  note  here  involved  non- 
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negotiable,  there  is  a  fatal  variance,  am} 
that  the  note  was  not  admissible  in  evidence 
nuder  the  declaration,  and  that  the  court  be- 
low committed  no  error  in  so  holding. 

But  did  the  court  err,  as  the  plaintiff 
claims,  (1)  in  striking  out  all  of  plaintiff's 
evidence;  (2)  in  directing  a  verdict  for  de- 
fendant, without  permitting  it  as  proposed 
to  offer  evidence  that  Bair  had  not  complied 
with  the  cotemporaneous  contract;  (3)  in 
not  setting  aside  the  verdict  of  the  jury  and 
awarding  the  plaintiff  a  new  trial;  (4)  in 
pronouncing  the  Judgment  of  nil  capiat  com- 
plained of?  We  think  not.  If  we  are  cor- 
rect in  holding  that  the  note  adduced  in  evi- 
dence is  not  negotiable,  a  joint  action  there- 
on, by  section  11,  chapter  99,  Code  1906, 
against  drawer  and  indorser,  cannot  be  main- 
tained. This  being  so  no  amendment  of  the 
declaration  to  suit  the  proof,  nor  evidence 
of  the  non-compliance  by  defendant  Bair 
of  the  contract  referred  to  in  the  note  would 
be  availing ;  so  that  plaintiff  having  declined 
permission  to  take  a  non  suit  the  only  judg- 
ment which  the  court  could  pronounce,  was 
the  judgment  complained  of.  This  ruling  is 
fully  supported,  we  think,  by  our  case  of 
Bank  v.  Hysell,  22  W.  Va.  142. 

The  judgment  below  will,  therefore^  be 
affirmed. 


NOTE. 

[a]  (Kan.  App.  1898)  The  negotiability  of  a 
note  is  not  destroyed  by  the  addition  of  the  fol- 
lowing statement :  ^'This  note  is  given  for  cer- 
tain mbor  and  goods  and  material  furnished  in 
the  erection  of  an  improvement  upon  my  real 
property  in  the  nature  of  a  windmill  and  at- 
tachments, by  the  payee,  pursuant  to  previous 
written  order  in  that  behalf;  and  the  execution, 
delivery,  and  acceptance  of  this  note  shall  not 
in  any  way  or  manner  be  deemed  a  waiver  of 
any  lien  the  Phelps  &  Biglow  Windmill  Com- 
pany may  have  therefor  upon  said  real  property 
in  said  written  order  described. — Phelps  &  Big- 
low  Windmill  Co.  v.  Honeywell,  53  Pac  488, 
7  Kan.  App.  645. 

rb]  (Mich.  1869)  An  instrument  in  the  form  of 
a  promissory  note,  but  made  subject  to  the  con- 
dition of  a  mortgage,  not  payable  absolutely, 
but  only  on  certain  contingencies,  is  not  nego- 
tiable.—Goodenow  V.  Curtis,  18  Mich.  298. 

[c]  (N.  D.  1908)  A  note  stipulating  that  it  Is 
'^subject  to  conditions  of  hotel  purchase  contract 
of  even  date  herewith"  is  non  negotiable,  and  an 
indorsee  takes  the  same  subject  to  all  legal  defens- 
es existing  in  favor  of  the  maker  at  the  time  of  an 
action  thereon.— Rieck  v.  Daigle,  117  N.  W.  346. 

[d]  (Pa.  1850)  A  note  given  for  the  purchase 
money  of  land,  which  on  its  face  pointed  to  an- 
other agreement  by  which  it  was  to  be  paid  in 
work,  is  not  a  negotiable  note ;  and  an  action  on 
it  can  only  be  maintained  in  the  name  and  on 
the  title  of  the  payee.— Reynolds  v.  Richards,  14 
Pa.  St.  (2  Harris)  205. 

[e]  (S.  C.  1910)  A  note  is  not  rendered  non- 
negotiable  by  a  promise  to  pay  a  certain  amOunt 
**for  valjie  received  in  one  machinery  as  per 
contract,  November  23. 1899."— First  Nat.  Bank 
of  Richmond,  Ind.,  v.  Badham,  68  S.  E.  536,  86 
S.  O.  170. 
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(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Jan.  28,  1913.) 

fSyllahuM  ly  the  Court.) 

1.  Appeal  and   Erbob   (}  1002*)— Rbvikw- 
Verdict— Conflicting  Evidence. 

A  verdict  founded  on  conflicting  evidence, 
uncontrolled  by  admitted  or  established  facts  in- 
consistent therewith,  will  not  be  set  aside,  ex- 
cept for  errors  in  the  course  of  the  triaL 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  8935-^3937;  Dec.  Dig.  i 
1002.*] 

2.  Trial  (J  260*)  —  Instructions  —  Rbqukst 
to  Ouabgb— Inbtbuctionb  Given. 

Instructions  need  not  be  repeated. 
[Ed.  Note.—For  other  cases,  see  Trial,  Cent 
Dig.  f §  661-659 ;  Dec.  Dig.  §  260.*] 

3.  Trial  (§  252*)  —  Instructions  —  Request 
TO  Charge. 

A  party  on  whose  motion  evidence  has  been 
stricken  out  is  not  entitled  to  an  instruction 
based  upon  It 

[E3d.  Note.—For  other  cases,  see  Trial,  Cent 
Dig.  Si  505,  506-612;   Dec  Dig.  §  252.*  ] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  the  Bluefield  Produce  &  Commis- 
sion (Company  against  the  City  of  Bluefleld. 
Judgment  for  defendant,  and  plaintlif  brings 
error.    Affirmed. 

Anderson,  Strother  &  Hughes,  of  Welch, 
and  Ross  &  Kahle,  of  Blaefield,  for  plaintiff 
in  error.  D.  E.  French,  of  Bluefield,  for  de- 
fendant in  error. 

POFFENBARGER,  P.  In  an  action  by  the 
Bluefleld  Prodnce  &  Commission  Company 
against  the  city  of  Bluefleld  for  alleged  dam- 
ages to  its  building  by  blasting 'in  the  street 
adjoining  it  with  dynamite,  there  was  a  ver- 
dict and  judgment  for  the  defendant  On  the 
writ  of  error  there  is  no  specification  of  evi- 
dence rejected  and  evidence  admitted,  con- 
cerning which  there  is  a  general  complaint  in 
the  assignments  of  error,  for  which  reason  we 
enter  upon  no  inquiry  as  to  the  propriety  of 
the  rulings  of  the  court  on  the  admission 
and  rejection  thereof.  The  only  remaining 
assignments  relate  to  the  refusal  of  the  court 
to  give  two  instructions  requested  by  the 
plaintiff,  and  the  overruling  of  the  motion 
for  a  new  trial. 

[1]  As  to  the  cause  of  the  damaged  condi- 
tion of  the  building,  the  evidence  is  highly 
conflicting.  Some  of  the  witnesses  for  the' 
plaintiff  say  they  were  in  it  at  the  time  the 
blast  was  put  off,  and  noticed  a  very  per- 
ceptible jar  and  the  falling  of  mortar  and 
dirt,  and  immediately  afterwards  discovered 
cracks  in  the  walls.  As  to  whether  there 
were  such  cracks  before  the  explosion,  they 
say  only  that  they  had  noticed  none.  None 
of  them  testify  to  any  previous  examination 
of  the  walls.  The  building  is  a  three-story, 
concrete  block  structure,  erected  on  a  hillside. 
The  comer  at  which  the  large  cracks  are 
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found  is  proven  to  have  been  laid  on  clay 
as  a  basis  tor  the  foundation  wall,  and  the 
balance  of  it  rests  upon  stone  or  shale.  This 
portion  of  the  building  is  on  the  opposite 
side  or  end  from  that  in  front  of  which  the 
blast  was  put  in.  As  to  the  character  of  the 
shock,  the  witnesses  differ  radically  in  their 
testimony.  None  of  the  glass  in  any  of  the 
windows  was  broken  or  cracked,  and  a  great 
deal  of  expert  testimony  was  introduced  as 
to  the  probable  effect  of  the  blast,  and  also 
as  to  the  probability  of  the  cracks  having 
been  caused  by  the  settling  of  the  building. 
It  would  be  useless  to  set  out  this  testimony 
in  detail,  since  it  would  not  materially  vary 
the  substance  of  it,  as  here  stated,  and  would 
involve  waste  of  time.  On  the  evidence  the 
issue  was  clearly  one  for  the  jury. 

[2,  3]  It  only  remains  to  inquire  whether 
the  court  erred  in  the  refusal  of  two  instruc- 
tions. One  of  them  was  based  upon  testi- 
mony which  the  court  struck  out  on  the 
plaintifiTs  own  motion.  That  testimony  out, 
there  was  no  basis  for  the  instruction.  Hence 
the  court  properly  refused  it.  The  other  one 
is  the  same,  in  substance  and  effect,  as  one 
the  court  had  already  given,  telling  the  Jury 
they  should  find  for  the  plaintiff  if  they  be- 
lieved from  the  evidence  its  building  was 
damaged  by  the  use  of  dynamite  as  an  ex- 
plosive in  the  street  in  the  vicinity  thereof. 
Instruction  No.  2,  refused,  was  to  the  same 
general  effect  After  a  recital  of  the  inher- 
ently dangerous  character  of  dynamite,  it 
would  have  required  the  jury  to  find  for  the 
plaintiff  if  they  believed  the  defendant  had 
caused  work  to  be  done  in  altering  or  lower- 
ing the  grade  of  its  street  in  the  immediate 
vicinity  of  the  property  of  the  plaintiff,  and 
used  dynamite  as  an  explosive  in  doing  said 
work,  and  thereby  caused  Injury  and  damage 
to  the  building.  There  was  no  conflict  in  the 
evidence  as  to  the  character  of  dynamite  and 
the  necessity  of  care  in  Its  use.  That  was 
not  a  controverted  matter.  Hence  there  was 
no  justification  for  a  submission  of  it  to  the 
jury.  The  caution  of  the  proposed  instruc- 
tion as  to  its  character  was  a  violation  of  the 
rule  precluding  the  laying  of  stress  upon  par- 
ticular facts  in  the  giving  of  instructions. 

The  judgment  complained  of  will  be  af- 
firmed^ 

(71  W.  Va.  686) 

CAROWAY  V.  COCHRAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Bailment  (§    18*)  —  Comfbnsatioiv   of 

Bailee— Lien. 

A  bailee  of  personal  property  for  care  and 
preservation,  under  an  agreement  which  does 
not  fix  the  amount  of  his  compensation,  is  en- 
titled to  the  reasonable  value  of  his  services, 
and  may  retain  possession  of  the  property  as 
security  therefor. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  §§  77-84»;  Dec  Dig.  |  la*] 


2.  Appeal  and  Erbob  (|  48*)— Jurisdiction— 

AlfOUNT  IN  CONTROVEBST. 

In  an  action  of  detinue  by  tlie  owner  to  re- 
cover possession  of  the  property,  the  amount 
in  controversy  is  the  value  of  the  ijroperty,  al- 
though the  claim  for  compensation  is  set  up  as 
ground  of  defense  and  title  to  the  property  dis- 
claimed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   §{   22&-232;     Dec.    Dig.   § 

4a*] 

3.  New  Trial  d  39*)— Erroneous  Instruc- 
tion. 

An  erroneous  instruction  given  in  a  case  in 
which  the  issue  turns  on  conflicting  evidence  jus- 
tifies the  award  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §t  57-61;  Dec  Dig.  S  39.*] 

Error  to  Circuit  Court,  Pocaboutas  County. 

Action  by  A.  J.  Caroway  against  L.  S. 
Cochran.  Judgment  for  defendant  PlaintiflT 
brings  error.    Affirmed. 

N.  C.  McNeil  and  L.  M.  McClintic,  both  of 
Marlinton,  for  plaintiff  in  error.  F.  R.  Hill 
and  Price,  Osenton  &  Horan,  all  of  Marlinton, 
for  defendant  in  error. 

POFFENBARGER,  P.  A.  J.  Caroway  ob- 
tained a  verdict  in  an  action  of  detinue 
against  L.  S.  Cochran  for  a  sawmill,  valued 
at  $300,  and  $5  damages,  which  the  court 
set  aside.  On  his  writ  of  error,  he  com- 
plains of  the  action  of  the  court  in  permit- 
ting the  defendant  to  file  a  special  plea  and 
the  introduction  of  evidence  thereunder,  in 
giving  defendant's  instructions  Nos.  1  and  2, 
and  setting  aside  the  verdict. 

[2]  The  defense  was  a  right  of  detention  in 
the  defendant  as  a  bailee  or  custodian  of  the 
mill  for  a  claim  for  compensation  for  his 
trouble  and  labor  in  the  care  thereof,  amount- 
ing to  $100.  An  effort  is  made  here  to  get 
rid  of  the  writ  of  error  on  the  theory  of 
lack  of  appellate  Jurisdiction.  The  amount 
in  controversy,  however,  was  the  value  of 
the  property  subd  for.  Although  the  de- 
fendant disclaimed  any  title  to  the  mill  and 
asserted  his  claim  for  compensation  only  as 
ground  of  defense,  the  subject-matter  of  the 
litigation  was  the  possession  of  the  mill. 
There  could  be  no  cross-action  in  this  suit 
for  compensation  for  its  care.  At  most,  that 
claim  gave  a  mere  right  of  detention,  and 
the  recovery  thereon  was  enforceable  only 
by  judgment  and  execution.  The  $100  claim 
was  in  the  case  as  a  ground  of  resistance  of 
the  plaintiiTs  right  to  the  mill,  not  as  the 
basis  of  a  recovery  of  a  money  demand. 
Hence,  clearly  it  was  not  the  matter  in  con- 
troversy. 

[1]  The  plea,  if  sustained  by  proof,  con- 
stitutes a  good  defense.  A  bailee,  without 
an  express  agreement  for  compensation,  may 
undoubtedly  retain  possession  of  the  subject 
of  the  bailment  for  his  reasonable  charges, 
in  the  absence  of  circumstances  proving  the 
service  to  have  been  gratuitous.  . 

The  mill  had  been  placed  on  Cochran's  land 
for  the  purpose  of  manufacturing  lumber  ob 
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an  adjacent  tract  belonging  to  other  parties, 
nnder  a  yerbal  license  from  him,  in  consid- 
eration of  which  some  of  his  timber  was  to 
be  sawed  by  the  licensees.  It  was  placed 
there  by  the  Klttannlng  Lumber  Ck>mpany, 
a  copartnership  composed,  it  seems,  of  J.  M. 
Straight  and  J.  H.  Painter.  This  firm  did 
not  own  the  mllL  They  had  leased  or  hired  it 
from  Painter,  one  of  the  members  of  the 
firm.  Before  completion  of  their  contract 
for  sawing  the  timber  on  the  adjacent  land, 
the  firm  became  Insolvent  and  quit  work, 
leaving  the  mill  on  Cochran's  land.  Subse- 
quently Oaroway  bought  it  of  Painter  and 
demanded  possession  thereof,  which  Cochran 
refused.  Assuming  power  in  this  firm  to  bind 
Painter  for  the  expense  of  caring  for  the 
mill,  after  they  had  ceased  to  use  it,  on  ac- 
count of  insolvency  and  discontinuance  of 
work  under  their  contract,  there  is  sufficient 
evidence  to  establish  a  right  to  compensation 
in  Cochran  for  its  care.  Letters  to  him 
from  Straight,  requesting  him  to  see  that 
nobody  carried  ofT  any  parts  of  the  mill  and 
also  to  recover  some  that  had  been  taken 
away,  were  Introduced.  But  Cochran  set  up 
other  claims,  damages  for  failure  to  saw  his 
timber,  loss  of  the  mill  shed  which  he  says 
he  was  to  have  on  the. removal  of  the  mill, 
and  the  rental  of  a  house  standing  in  such 
close  proximity  to  the  mill  and  the  ddbrls 
around  it  that  he  could  not  rent  it,  on  ac- 
count of  danger  of  fire.  He  had  also  ex- 
pended some  time  and  money  in  efforts  to 
locate  and  recover  certain  parts  of  the  mill 
which  had  been  carried  away.  In  his  item- 
ization of  his  claim  In  his  testimony,  he  puts 
in  $50,  value  of  lumber  lost  by  allowing  Its 
use  as  a  shed  to  protect  the  mill;  $24,  loss 
of  rental  of  the  house;  and  a  considerable 
amount  for  time  and  money  spent  in  seeking 
recovery  of  the  stolen  property.  He  says  his 
claim  set  up  against  demand  for  possession 
of  the  mill  did  not  include  said  last  Item, 
but  asserts  positively  that  he  made  a  claim 
for  compensation  for  taking  care  of  the  mill 
as  the  basis  of  his  refusal  to  yield  posses- 
sion thereof.  The  value  of  his  lumber  and 
lost  rental  may  not  have  been  the  true  meas- 
ure of  his  compensation,  but  it  nevertheless 
remains  that  he  testifies  to  his  having  claimed 
it.  In  this  he  was  flatly  contradicted,  and  an 
Issue  for  Jury  determination  was  thus  made. 
Whether  the  hirers  of  the  mill  for  use  for 
their  own  benefit  could  bind  the  ovmer  by 
their  subsequent  contract  of  bailment  to  the 
defendant  for  care  and  preservation  was,  un- 
der the  circumstances,  a  question  for  the 
jury.  Painter  was  a  member  of  the  firm  by 
whom  this  subsequent  contract  was  made. 
Presumptively  he  knew  where  the  mill  was 
and  the  conditions.  As  owner  and  also  a 
member  of  the  firm  leasing  it,  he  must  have 
had  knowledge  of  the  abandonment  of  the 
contract  and  insolvency  of  the  firm  and  con- 
sequent necessity  of  some  arrangement  for 
the  preservation  of  the  property.    The  Jury 


could  infer  from  these  circumstances  his  as- 
sent to  the  subsequent  contract  of  bailment 
with  the  defendant  for  his  benefit 

[8]  The  court  gave  two  erroneous  instruc- 
tions at  the  instance  of  the  plaintiff,  and 
this  action  was  no  doubt  the  ground  on  which 
it  sustained  the  motion  to  set  aside  the  ver- 
dict The  first  one  submitted  to  the  Jury 
questions  of  law  as  well  as  fact  It  told 
them  they  should  find  for  the  plaintiff  if 
they  believed  the  defendant  unlawfully  with- 
held the  property.  The  error  in  giving  this 
instruction  may  not  have  been  sufficient 
ground  for  the  court's  action,  since  it  pro- 
pounds no  false,  inapplicable,  or  misleading 
direction  as  to  the  law.  But  the  other  one 
was  prejudicial  as  well  as  erroneous.  It 
told  the  Jury  they  must  find  for  the  plaintiff 
if  they  believed  the  five-year  statute  of  lim- 
itations did  not  apply.  The  issue  made  on 
that  statute,  if  any,  was  not  the  only  Issue, 
but  the  court  treated  It  as  if  it  were.  If  it 
applied,  the  Jury  might  nevertheless  find 
there  was  a  right  of  retention  for  compen- 
sation in  the  defendant.  The  giving  of  this 
Instruction  undoubtedly  Justified  the  setting 
aside  of  the  verdict 

Seeing  no  error  in  the  Judgment  complain- 
ed of,  we  affirm  it 


<7i  w.  Va. 

TUCKER  V.  FARMERS*  MUT.  FIRE  ASS'N 
OF  WEST  VIRGINIA. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28,  1913.) 

(SyUahuB  ly  the  Court.) 

1.  Specific  PfeBFOBiCANCS  (J  7S*h~N atube  of 
Contract— Contract  of  insubancs. 

ETquity  lias  Jurisdiction  to  enforce  specific 
performance  of  a  contract  for  insurance,  or  in 
lien  thereof  give  decree  for  the  loss  sustained 
thereunder. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  213;   Dec.  Dig.  S  78.»] 

2.   INSUBAITCB    (9    176*)—OONTBAOT— APPLICA- 
TION'. 

An  agent  of  a  mutual  fire  Insurance  com- 
pany authorized  to  solicit  applications  and  give 
receipts  for  premiums  and  membership  fees  and 
take  premium  notes,  on  blank  forms  provided 
by  defendant,  on  receiving  his  application  money 
and  note,  and  on  the  same  day  executed  and 
delivered  to  plaintiff  the  following  receipt: 
'^Received  of  W.  D.  Tucker  an  Application  for 
Insurance  against  Loss  or  Damage  by  Fire  or 
Lightning  by  the  Farmers'  Mutual  Fire  Associa- 
tion of  West  Virginia,  on  property  to  the 
amount  of  $1200.00  for  the  term  of  Three 
years ;  Cash  Premium  paid  $3.00;  Hffembership 
Fee  paid  $2.00,  Total  $5.00.    Note  for  premium, 

etc.,  due  on  the day  of ,  1^,  for  $ 

with  6  per  cent  interest  from  date  until  paid. 
If  paid  within  sixty  days  interest  waived;  if 
not  then  paid  Interest  will  be  charged  from 
date,  all  of  whidi  are  to  be  returned  if  a  policy 
be  not  issued.  Policy  to  be  sent  by  mail.  Dott- 
ed at  residence  this  13th  day  of  October,  1910. 
Insurance  takes  effect  noon  13th  day  of  October, 
1910."  Signed,  "W.  El  Lowther,  Agent'^ 
"Home  Office,  Fairmont,  West  Va."  The  ap- 
plication and  receipt,  under  the  constitution 
and  by-laws  of  the  defendant  and  facts  proven 
constituted  a  contract  for  Immediate  insurance. 
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binding  the  company   for  any  loss   Bostained 
thereafter  and  before  policy  issued. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S§  362^71 ;   Dec  Dig.  S  176.»] 

Appeal  from  Clrcnit  Ooort,  Jackson 
Comity. 

Bill  by  W.  D.  Tucker  against  the  Farmers* 
Mutual  Fire  Association  of  West  Virginia. 
Decree  for  complainant,  and  defendant  ap- 
peals.   Affirmed. 

Warren  Miller,  of  Ripley,  for  appellant. 
T.  J.  Sayre,  W.  H.  O'Brien,  and  B.  L.  Stone, 
all  of  Ripley,  for  appellee. 

MILLER,  J.  The  bill  prays  that  def^dant 
be  required  to  issue  and  deliver  to  plaintiflT 
a  policy  of  fire  insurance  iu  accordance  with 
the  contract  alleged ;  or  in  lieu  thereof  that 
he  have  a  decree  against  it  for  the  amount 
of  the  insurance  contracted  for  by  reason  of 
the  loss  sustained  by  fire  as  alleged. 

[1]'That  equity  has  Jurisdiction  in  such 
cases  to  enforce  specific  performance,  of  a 
contract  for  insurance,  or  in  lieu  thereof, 
give  a  decree  for  the  loss  sustained  there- 
under is  well  settled  in  this  state  and  else- 
where. Croft  V.  Hanover  Ins.  Co.,  40  W.  Va. 
508,  21  S.  E.  854,  52  Am  St  Rep.  902;  Wood- 
dy  y.  Old  Dom.  Ins.  Co.,  31  Grat  362,  31  Am. 
Rep.  732;  Haden  v.  Farmers*  &  Mechanics' 
Fire  Ass'n,  80  Va.  683;  16  Am.  &  Eng.  Ency. 
Law  and  P.,  853;  Haskin  y.  Agricultural 
Fire  Ins.  Co.,  78  Va.  700,  Syl.  1. 

The  decree  appealed  from  found  that  de- 
fendant became  bound  by  contract  made  Oc- 
tober 13,  1910,  the  contract  alleged,  to  pay 
plaintiff  in  case  of  loss  by  fire  of  his  dwelling 
house  and  contents  therein,  the  amount  set 
forth  in  his  written  application  filed,  being 
nine  hundred  dollars  on  the  dwelling  house 
and  contents,  as  mentioned  and  embraced  in 
a  receipt  for  premium  and  membership  fees 
filed  as  an  exhibit,  signed  by  Lowther,  agent; 
and  that  said  contract  was  and  Is  a  binding 
contract  on  defendant  for  insurance  from 
noon  of  October  13,  1910,  until  plaintiff's  ap- 
plication of  that  date  should  either  be  ac- 
cepted and  a  policy  issued  thereon,  or  should 
be  rejected  and  the  premium  and  member- 
ship fees  paid  and  acknowledged  therein  re- 
turned to  him;  that  although  no  policy  had 
been  issued  at  the  time  of  the  fire  said  pre- 
mium and  membership  fees,  and  premium 
note,  also  receipted  for,  had  not  been  re- 
turned by  defendant  until  after  the  institu- 
tion of  t^is  suit,  when  they  were  deposited 
In  court;  that  said  dwelling  house  and  con- 
tents had  been  totally  destroyed  by  fire  on 
October  21,  1910,  and  that  the  loss  sustained 
thereby  amounted  to  at  least  $900.00.  And 
it  was  thereby  adjudged  and  decreed  that 
plaintiff  recover  of  the  defendant  nine  hun- 
dred dollars  with  interest  from  the  date  of 
the  decree  until  paid  and  costs. 

[2]  Defendant  is  a  mutual  insurance  com- 
pany, organized  under  section  9,  chapter  55, 


Code  1906,  and  is  not  a  Joint  stock  company. 
The  receipt  given  plaintiff  by  Lowther,  agent, 
and  wliich  it  is  alleged  evidenced  the  contract, 
was  prepared  on  a  printed  form  furnished 
by  defendant  company  to  its  agents.  The  let- 
ters and  figures  shown  in  italics  are  those 
inserted  in  the  printed  form  by  the  agent, 
Lowther,  as  follows:  "Received  of  W,  D. 
Tucker  an  Application  for  Insurance  against 
Loss  or  Damage  by  Fire  or  Lightning  by  the 
Farmers*  Mutual  Fire  Association  of  West 
Virginia,  on  property  to  the  amount  of 
$1200,00  for  the  term  of  Three  years;  Cash 
Premuim  paid  $3M;  Membership  Fee  paid 
$2,00,  Total  $5,00.    Note  for  premium,  etc., 

due  on  the day  of  '• ,  19—,  for 

9 with  6  per  cent  Interest  firom  date 

until  paid.  If  paid  within  sixty  days  in- 
terest waived ;  if  not  then  paid  interest  will 
be  charged  from  date,  all  of  which  are  to 
be  returned  if  a  policy  be  not  issued.  Pol- 
Icy  to  be  sent  by  malL  Dated  at  residence 
this  ISth  day  of  October,  1910,  Insurance 
takes  effect  noon  19th  day  of  October,  19iO." 
Signed,  **W.  B,  Lowther,  Agent**  "Home 
Office,  Fairmont,  West  Va."  The  last  sen- 
tence of  the  receipt  is  the  one  around  wbich 
the  main  controversy  centers. 

That  such  a  paper  constitutes  not  only  a 
receipt  but  also  a  contract  has  been  decided 
by  this  court  Sheppard  v.  Pea  body  Ins. 
Co.,  21  W.  Va.  372.  The  receipt  there  in- 
volved was  as  follows:  *'Rec*d  of  John  A. 
Sheppard,  adm'r,  ten  dollars,  am*t  due  on 
Peabody  Insurance  policy,  commenced  3d  day 
of  September,  1874,  till  3,  1875.  Geo.  E.  Cor- 
dell.  Agent,  Charlestown,  W.  Va."  The  court 
at  page  382  referring  to  its  effect  to  renew 
an  old  policy,  says:  "For  this  receipt  is  not 
only  a  receipt,  but  is  also  a  contract,  while 
so  far  as  it  operates  as  a  receipt,  parol  evi- 
dence may  be  introduced  to  vary  it,  but  so 
far  as  it  operates  as  a  contract  being  in  writ- 
ing, it  cannot  be  changed  or  modified  by 
parol  proof.**    Citing  numerous  cases. 

The  extent  of  the  authority  of  Lowther, 
agent,  in  the  jMremises,  is  conceded  by  coun- 
sel for  appellant  to  be  the  crucial  question 
for  decision.  In  this  we  concur;  for  if  the 
court  below  was  Justified  on  the  pleadings 
and  proofs  in  finding  that  the  receipt  involv- 
ed amounted  to  a  contract  for  insurance  to 
begin  according  to  its  terms,  on  October  J  3, 
1910,  and  that  Lowther  was  authorized  to 
make  such  contract,  that  is  the  end  of  the 
case.  We  find  nothing  in  the  law  under 
which  defendant  was  organized,  and  <we 
know  of  no  general  rule  of  law  depriving  a 
mutual  insurance  company  organized  under 
such  a  statute  from  making  contracts  for 
insurance  to  commence  prior  to  the  issue  of 
a  policy  or  certificate  of  membership,  if  the 
company  so  determines.  Certainly  such  con- 
tracts are  conunon  with  other  insurance 
companies,  fire  and  life.  It  depends  on  the 
policy  of  the  company,  and  the  authority  of 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  k,  Rep'r  Indexes 
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the  agent  effecting  the  contract,  or  how  he 
was  heid  out  to  the  public;  for  the  extent 
of  his  powers  may  be  determined  in  this 
manner  as  well  as  from  express  written  au- 
thority. Shei^ard  v.  Peabody  Ins.  Oa,  su- 
pra, 868,  syl.  10. 

Reliance  is  placed  on  the  terms  of  the 
receipt ;  the  by-la ws»  and  the  terms  of  plain- 
tiff's application  by  which  he  was  to  be 
governed  thereby,  as  evincing  lack  of  au- 
thority, and  as  conditioning  his  membership 
on  acceptance  of  his  application  by  the  de- 
fendant company.  The  receipt  does  say, 
referring  to  money  paid  and  premium  note, 
**all  of  which  are  to  be  returned  if  a  policy 
be  not  issued."  But  considering  the  nature 
of  the  insurance  business,  and  the  manner 
that  business  is  generally  conducted,  there  is 
nothing  in  this  provision  inconsistent  with  a 
contract  that  before  policy  Issued  the  insur- 
ance should  be  effective  to  protect  the  ap- 
plicant The  very  words  of  the  receipt  are: 
''Insurance  takes  effect  noon  18th  day  of 
October,  1910,".  not  that  it  la  to  take  effect 
if  policy  issues,  or  upon  some  other  con- 
tingency, but  that  it  does  take  effect  in 
prsesenti,  immediately.  Strengthening  the  In- 
tention evidenced  by  the  plain  words  of  the 
receipt,  plaintiff  swears  that  his  contract 
with  Lowther  was  just  as  the  receipt  reads, 
for  tusurance  to  begin  on  the  day  he  made 
his  application  and  paid  his  money  and  gave 
his  note. 

Article  7,  of  the  constitution  and  by-laws 
is  particularly  relied  on,  providing:  **The 
president  ^hall  preside  at  the  meetings  of 
the  board  and  shall,  when  ordered  by  the 
board,  execute  all  contracts  and  agreements, 
and  when  so  executed  (they)  shall  be  binding 
on  the  association  *  *  \  The  secretary 
shall  attend  all  meetings  of  the  board,  when 
practicable,  and  make  and  keep  a  proper 
record  of  proceedings  and  business  transac- 
tions, and  issue  policies  of  Insurance  for  the 
terms  of  three  years — said  policies  to  be  Is- 
sued In  the  name  of  the  association.  Upon 
the  issuance  and  delivery  of  the  policy  as 
aforesaid,  and  the  acceptance  thereof  by  the 
applicant  a  completed  contract  arises  be- 
tween the  Insured  and  the  insurer,  and  the 
applicant  thereby  hecomea^  and  is,  from  that 
date,  or  from  the  time  fixed  in  the  policy  for 
the  commencing  of  the  risk,  a  member  of 
the  association  for  the  period  of  three  years 
therefrom,  unless  his  membership  therein  be 
forfeited  for  some  of  the  causes  or  reasons 
stated  in  the  constitution  and  by-laws  of  the 
association."  Note  the  language  of  this  arti- 
cle which  we  have  italicized.  Note  that  un- 
der It  an  applicant  may  become  a  member, 
and  if  a  member,  entitled  to  all  the  benefits, 
not  alone  from  the  date  of  the  actual  issu- 
ing of  the  policy  applied  for,  but  from  the 
time  fixed  in  the  policy  for  commencing  the 
risk.  Does  not  the  form  of  receipt  given 
plaintiff,  by  Lowther,  agent,  a  form  furnish- 
ed by  the  defendant  company,  and  on  which 


I  he  was  authorized  to  solicit  applications  for 
insurance,  and  to  make  contracts  therefor, 
fit  into  this  provision  of  the  constitution  Just 
referred  to?  We  think  it  does.  It  gives 
power  to  the  executive  officers  to  make  the 
contract  for  Insurance  antedate  the  date  of 
the  policy,  and  to  fix  a  prior  date  for  the 
commencement  of  the  risk,  and  the  member- 
ship of  the  applicant. 

That  such  a  contract  is  legal  and  binding 
is  fully  established  not  only  by  reason,  but 
by  authority  of  Judicial  decision.  We  quote 
points  one  and  two  of  the  syllabus  In  Starr 
V.  Mutual  Ufe  Ins.  Co.,  41  Wash.  228,  83 
Pac.  116,  as  embodying  the  correct  principles 
applicable  here.  Point  1:  "An  application 
for  a  life  policy  was  made  on  a  printed  form 
with  none  of  the  blanks  filled,  and  provided 
that  it  was  the  basis  and  part  of  a  proposed 
contract  for  insurance  which  should  not  take 
effect  until  the  first  premium  had  been  paid 
during  the  continuance  of  the  insured'  In 
good  health  and  until  the  policy  should  have 
been  Issued.  As  a  part  of  the  same  trans- 
action and  at  the  same  time  a  binding  re- 
ceipt was  executed,  wholly  in  writing,  re- 
citing that  the  applicant  had  paid  to  the 
soliciting  agent  a  certain  sum,  and  that  such 
agent  had  furnished  the  applicant  with  a 
binding  receipt  therefor,  making  the  Insur- 
ance in  force  from  that  date,  provided  that 
the  application  should  be  approved  and  the 
policy  be  duly  signed  by  the  secretary  at  the 
head  office  of  the  company  and  Issued,  and 
that  such  policy,  if  issued,  should  take  effect 
as  of  the  date  of  such  receipt  Held,  that 
the  receipt  controlled  the  application,  which 
being  accepted,  a  binding  policy  of  insur- 
ance was  created,  though  the  policy  was  not 
actually  issued  at  the  home  office  of  the  com- 
pany until  after  assured  had  died,  and  for 
that  reason  was  never  delivered."  Point  2: 
"Where  a  soliciting  agent  for  an  insurance 
company  executed  a  binding  receipt  to  an 
applicant  for  Insurance,  making  the  insur- 
ance in  force  from  the  date  of  the  receipt, 
providing  the  application  was  accepted,  and 
the  policy  Issued,  the  Insurer  was  not  en- 
titled to  deny  the  authority  of  such  solicit- 
ing agent  to  make  such  a  contract,  in  the 
absence  of  notice  of  a  limitation  of  the 
agent's  authority  to  the  applicant"  Other 
authorities  dted  and  relied  on  to  the  same 
effect  are,  16  Am.  &  Eng.  Ency.  Law,  851, 
852,  853;  Queen  Insurance  Co.  v.  Hartweil 
Ice  Co.,  7  Ga.  App.  787,  68  S.  B.  310 ;  Hard- 
wlck  V.  State  Insurance  Co.,  20  Or.  547,  26 
Pac.  840;  28  Cent  Dig.  731;  Mississippi 
Valley  Life  Ins.  Co.  v.  Neyland,  72  Ky.  (9 
Bush)  480 ;  Lipman  v.  Niagara  Fire  Ins.  Co., 
121  N.  Y.  454,  24  N.  B.  699,  8  L.  R.  A.  719 ; 
Halle  V.  New  York  Life  Ins.  Co.  (Ky.)  58  S. 
W.  822. 

We  see  no  merit  in  the  point  that  the  con- 
tract for  insurance  was  voided  by  breach  of 
warranty  by  plaintiff. 

Our  conclusion  is  to  affirm  the  decree. 
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NEW  CUMBERLAND  SAVINGS  &  TRUST 
CO.  V.  BALLENTYNE  et  al. 

(Supreme  Coart  of  Appeals  of  West  Virginia. 

Jan.  28,  1913.) 

(8yUalm9  hy  i?^  Court.) 

Pleaoiitg  (§  232*)  —  Vabianceh-Amendmbnt. 
It  is  no  abuse  of  judicial  discretion  for  the 
trial  judge,  on  excluding  plaint! fiTs  evidence  be- 
cause of  a  variance,  to  suggest  the  right  of 
amending  the  declaration,  and  on  his  own  mo- 
tion to  give  opportunity  therefor. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  693;  Dec  Dig.  §  232.*] 

Error  to  Circuit  (Tonrt,  Hancoclc  Oonnty. 

Action  by  the  New  Oamberland  Savings  & 
Trust  Company  against  N.  W.  Ballentyne 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.     Affirmed. 

O.  S.  Marsliall,  of  Cumberland,  and  Jobn 
Marshall,  of  Parkersburg,  for  plaintiffs  in 
error.  John  A.  Ciampbell,  for  defendant  In 
error. 

WILLIAMS,  J.  Writ  of  error  allowed  on 
petition  of  N.  W.  Ballentyne  and  J.  A.  Smith 
to  a  judgment  for  $354.35  recovered  against 
them  by  New  Cumberland  Savings  &  Trust 
Company,  a  corporation,  in  the  circuit  court 
of  Hancock  county.  The  parties  waived  a 
jury  and  submitted  the  case  to  the  court  On 
the  1st  day  of  July,  1908,  the  court  heard  all 
the  evidence  and  the  arguments  of  counsel 
thereon,  and  took  time  to  consider  of  its 
finding.  On  the  10th  of  July,  1906,  it  found 
there  was  a  variance  between  plaintiff's  dec- 
laration and  the  note  offered  in  evidence,  but 
gave  plaintiff  leave  to  amend  its  declaration, 
and  defendants  excepted.  The  declaration 
was  amended,  and  the  cause  remanded  to 
rules,  and,  after  it  had  matured  for  trial  on 
the  amended  declaration,  it  was  again  tried 
by  the  court  in  lieu  of  a  Jury,  on  the  evi- 
dence of  plaintiff;  defendants  offering  none. 
This  was  on  the  24th  of  June,  1909,  when 
final  judgment  was  rendered. 

The  error  assigned  is  that  it  was  an  abuse 
of  Judicial  discretion  to  grant  plaintiff  leave 
to  amend  its  declaration,  after  the  case  had 
been  argued  by  counsel  and  submitted  for 
decision,  and  the  Judge  had  announced  that 
a  variance  existed  between  the  note  offered 
in  evidence  and  the  one  described  in  the  dec- 
laration, when  no  request  had  been  made  for 
the  amendment  Our  view  differs  radically 
from  that  of  defendants*  counsel  on  this 
point  We  think  the  Judge  very  properly 
exercised  his  Judicial  discretion.  Indeed,  it 
seems  to  us  that  if  he  had  not  suggested  the 
right  of  amendment  at  the  time  he  an- 
nounced his  finding  of  a  fatal  variance  be- 
tween the  allegata  and  probata,   and  had 


rendered  Judgment  for  defendants,  without 
giving  plaintiff  an  opportunity  to  amend,  his 
action  would  have  operated  to  defeat,  rather 
than  to  promote.  Justice.  The  evidence,  and 
the  rulings  of  the  court  in  relation  thereto, 
are  not  made  parts  of  the  record;  and  there- 
fore it  does  not  appear  whether  the  intro- 
duction of  the  note  as  evidence  was  objected 
to  or  not  But,  If  it  was,  we  must  assume 
that  the  }udge  admitted  it,  subject  to  the  ob- 
jection, and  withheld  his  ruling  thereon  until 
his  mind  was  made  up  on  the  whole  case. 
If  the  judge  had  been  so  Inclined,  he  might 
have  cut  off  all  opportunity  for  plaintiff  to 
amend  before  judgment  by  ruling  out  the 
evidence  and  pronouncing  Judgment  In  one 
and  the  same  breath.  But  we  do  not  im- 
agine that  a  Judge,  desiring  to  do  Justice  In 
administering  the  law,  would  thus  undertake 
to  defeat  the  rights  of  a  litigant  In  a  case  in 
which  he  could  see  that  the  evidence  enti- 
tled the  party  offering  it  to  relief,  and  an 
amendment  of  his  pleading  was  necessary 
to  make  It  admissible. 

The  note  declared  on  is  no  part  of  the  rec- 
ord; but  again  we  must  assume  that  It  was 
not  so  different  from  the  note  described  in 
the  pleading  as  to  show  an  entirely  different 
cause  of  action  from  the  one  pleaded.  We 
infer  that  the  variance  wks  properly  cura- 
ble by  amendment  of  the  declaration.  The 
case  is  therefore  one  wherein  a  good  cause 
of  action  is  proven,  but  not  well  pleaded. 
And  no  reason  appears  to  us  why  It  should 
be  considered  an  abuse  of  discretion  for  the 
trial  Judge  to  suggest  an  amendment  of  the 
pleadings,  when  he  can  see  that  such  amend- 
ment will  promote  Justice  and  fairness. 
There  is  no  reason  for  adopting  a  harsher 
rule  in  the  trial  of  a  case  at  law  than  in 
equity  procedure;  and  it  has  frequently  been 
held  to  be  reversible  error  for  the  chancellor 
to  dismiss  a  suit  on  the  ground  of  a  variance 
between  the  bill  and  the  proof,  without  giv- 
ing leave  to  amend,  if  the  proof  Is  sufficient 
to  entitle  complainant  to  relief,  and  the  bill 
can  be  amended  to  conform  thereto.  Hard- 
man  V.  Brannon,  70  W.  Va.  728^  and  cases 
cited  on  page  735,  75  S.  E.  74. 

In  Hutchinson  v.  Parkersburg,  25  W.  Va. 
227,  it  was  held  that  if  plaintiff's  evidence 
proved  a  good  cause  of  action,  but  not  sub- 
stantially the  case  as  alleged  in  the  declara- 
tion, and  a  verdict  was  found  In  his  favor, 
the  court  should  set  it  aside  on  motion  of  the 
defendant,  and  grant  a  new  t^lal,  giving 
leave  to  plaintiff  to  amend  his  declaration* 
See,  also,  Griffie  v.  McCoy,  8  W.  Va.  201. 

It  was  certainly  no  abuse  of  discretion  for 
the  trial  judge  to  suggest  an  amendment  of 
the  declaration,  and  to  give  opportunity 
therefor  on  his  own  motion. 

Judgment  affirmed. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dis.  Key-No.  Series  ft  Rep'r  Indexes 
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(71  W.  Va.  659) 

STAMPFLB  ▼.  BUSH  et  al. 

(Saprenie  Court  of  Appeals  of  West  Virginia. 

Jan.  28,  1913.) 

(Syllabus  hy  the  Court.) 

X,  Judgment  (8  342*)— Vacation— Time  fob 
Pboceedino. 

A  judgment  duly  rendered  by  a  court  of 
record  having  jurisdiction  of  the  parties,  upon 
an  appeal  from  a  justice,  imports  a  verity,  and 
cannot  be  impeached,  vacated,  or  annulled  ex- 
cept during  the  term  at  which  it  is  entered,  and 
thereafter  only  for  cogent  reasons. 

[Ed.  Note.—For  other  cases,  see  Judgment, 
Cent  Dig.  §§  668-671 ;   Dec.  Dig.  §  342.«] 

2.  Motions  (§  56*)— Nunc  Pro  Tunc  Obdebs 
— Opebation. 

While  a  nunc  pro  tunc  order  is  retroactive, 
the  court  may  look  to  it,  as  of  the  date  of  the 
entry,  to  ascertain  the  particulars  in  which  it 
varies  from  the  former  order,  and,  if  variant, 
determine  from  it  the  actual  facts  therein  re- 
cited. 

LEd.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  §  67;  Dec.  Dig.  §  56.  ♦] 

3.  Partnership  (§  258*)— Death  of  Partnsb 
—Judgment  Against  Surviving  Partner. 

A  judgment  against  a  surviving  partner  in 
effect  binds  the  social  assets  of  the  partnership 
under  his  control,  and  is  enforceable  by  execu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Partnership^ 
Cent  Dig.  §§  564-698;   Dec.  Dig.  §  258.*] 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  Jacob  htampfle  against  Theo- 
dore Bush  and  others.  Judgment  for  plain- 
tiff, and  defendants  6.  W.  Brown  and  an^ 
other  bring  error.    Modified  and  affirmed. 

Warder  &  Robinson,  of  Grafton,  for  plain- 
tiffs in  error.  Chas.  ^P.  Guard  and  S.  H. 
Sommerville,  both  of  Grafton,  for  defendant 
In  error. 

LYNCH,  J.  This  action  is  before  us  upon 
a  writ  of  error  to  the  Judgment  of  the  cir- 
cuit court  of  Taylor  county.  It  originated 
before  a  Justice,  who  rendered  Judgment 
against  Theodore  Bush  and  George  W. 
Brown,  partners  under  the  firm  name  of 
Bush  &  Brown.  Bush  applied  for  and  ob- 
tained an  appeal  to  the  circuit  court,  upon 
giving  bond  and  security.  On  February  5, 
1909,  the  circuit  court  entered  an  order,  re- 
citing in  substance  the  appearance  of  the 
plaintiff  by  his  attorneys  (naming  them)  "and 
the  defendant  by  Jed  W.  Robinson,  of  the 
law  firm  of  Warder  &  Robinson,  their  coun- 
sel,** the  death  of  defendant  Bush,  and  states 
that  *'by  agreement  of  parties  the  Judgment 
of  the  Justice  herein  is  affirmed  as  against 
the  surviving  partner,  defendant  George  W. 
Brown,"  and  concluding  with  a  Judgment 
against  Brown,  surviving  partner  of  Bush  & 
Brown,  and  the  surety  on  the  appeal  bond, 
for  the  same  amount  as  the  Judgment  of  the 
Justice.  On  February  9th  Jed  W.  Robinson 
made  an  affidavit,  stating  in  substance  that 
**tbe  defendant  for  whom  he  appeared  in  the 
Judgment  order  of  February  5th  was  the 
defendant  Bush  and  for  and  on  behalf  of  his 


estate,'*  and  for  no  other  person;  that  the 
order  was  prepared,  as  he  is  informed,  by 
counsel  for  the  plaintiff,  and  not  submitted 
to  him,  nor  was  it  (the  Judgment)  entered 
with  Ills  knowledge  or  consent,  but  "in  the 
absence  of  said  George  W.  Brown  in  person 
or  by  counsel."  On  February  12th  an  order 
was  entered,  showing  that  :  "This  day  came 
the  Judgment  defendants  herein  by  Warder 
&  Robinson,  their  attorneys,,  and  moved  the 
court  to  set  aside  the  Judgment  rendered 
herein  at  a  former  day  of  this  term,  and 
asked  leave  to  file  the  affidavit  of  Jed  W. 
Robinson  in  support  of  said  motion,  which 
affidavit  is  accordingly  filed;  and  the  court 
takes  time  to  consider  the  motion  to  set 
aside  said  motion,**  On  the  following  day 
the  final  order  was  entered  in  the  case,  as 
follows:  '"This  day  came  as  well  the  plain- 
tiff in  person  and  by  Sidney  H.  Sommerville 
and  0.  P.  Guard,  his  attorneys,  and  moved 
the  court  to  set  aside  and  vacate  the  order 
heretofore  entered  herein  on  the  5th  day  of 
xebniary,  1909,  on  the  grounds  that  said 
order  does  not  conform  to  the  facts  as  they 
then  existed;  upon  consideration  whereof 
the  court  sustains  said  motion,  and  doth 
hereby  vacate  and  set  aside  said  order ;  and 
the  court,  now  proceeding  to  enter  such  or- 
der as  should  have  been  entered  at  that  time, 
doth  order  as  follows,  now  as  of  then:  This 
day  came  as  well  the  plaintiff  in  person  and 
by  Sidney  H.  Sommerville  and  C.  P.  Guard, 
his  attorneys,  and  the  defendant  by  Jed  W. 
Robinson,  his  attorney;  and  whereupon  a 
jury  in  this  cause  was  called  and  sworn, 
at  which  time  the  defendants  by  Jed  W. 
Robinson,  their  attorney,  suggested  the  death 
of  Theodore  Bush,  one  of  the  defendants, 
and  the  plaintiff  thereupon  elected  to  pro- 
ceed against  G.  W.  Brown,  the  surviving 
partner  of  Bush  &  Brown,  and  thereupon  by 
agreement  of  parties  herein,  in  consideration 
of  the  dismissal  by  the  plaintiff  of  the  dvil 
cause  of  Jacob  Stampfle  against  Theodore 
Bush  then  pending  on  the  court  docket,  it  is 
agreed  and  consented  to  by  the  parties  herein 
that  the  Judgment  of  the  Justice  entered  in 
this  cause  shall  be  entered  as  the  Judgment 
of  this  court  against  the  said  G.  W.  Brown, 
surviving  partner  of  the  firm  of  Bush  & 
Brown.  It  is  therefore  considered  by  the 
court  that  the  plaintiff  recover  of  and  from 
the  defendant  G.  W.  Brown,  surviving  part- 
ner of  Bush  &  Brown,  and  from  Ira  E.  Rob- 
inson, surety  on  the  appeal  bond,  the  sum 
of  $300,  with  damages  at  the  rate  of  10 
per  cent  in  lieu  of  interest  from  the  date  of 
said  Judgment,  and  his  costs  in  his  behalf 
expended  and  the  costs  before  the  Justice." 
It  will  be  noted  ftiat  Robinson's  affidavit 
is  directed  against  the  validity  of  the  order 
entered  February  5th.  This  order  recites  the 
appearance  of  plaintiff  by  his  attorneys  "and 
the  defendant  by  Jed  W.  Robinson,  of  the 
law  firm  of  Warder  &  Robinson,  their  coun- 
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sel,'*  and  the  agreement  of  the  parties  that 
the  Judgment  of  the  jnstice  be  affirmed  as 
against  Brown,  surviving  partner;  the  or- 
der of  February  12th  recites  the  appearance 
of  the  ''Judgment  defendants  herein  by  War- 
der &  Robinson,  their  attorneys";  and  the 
final  order  the  appearance  of  plaintiff  In 
person  and  by  attorney,  and  "the  defendant 
by  Jed  W.  Robinson,  his  attorney/'  and  the 
agreement  and  consent  by  the  parties  that 
the  Judgment  of  the  Justice  *'shall  be  entered 
as  the  Judgment  of  this  court  against  the  said 
G.  W.  Brown,  surviving  partner  of  the  firm 
of  Bush  &  Brown."  Do  these  recitals  show, 
In  the  absence  of  proof  to  the  contrary,  the 
appearance  of  the  defendant  Brown  and  his 
agreement  and  consent  to  the  entry  of  a 
Judgment  against  him  In  the  form  It  was 
entered  on  February  13th?  No  assault  Is 
made  against  the  validity  of  the  Judgment 
of  February  12th,  unless  the  assault  on  the 
prior  Judgment  can  Inferentially  be  deemed 
an  assault  upon  the  substituted  Judgment 

[2]  Of  course,  the  general  rule  Is  that  the 
former  order  Is  effectually  eliminated  by  the 
second  order,  and  that  the  latter,  expressed 
the  Judicial  Intent  and  purpose  respecting 
the  subject-matter  sought  to  be  affected,  as 
of  the  prior  date.  It  Is  retroactive;  but  to 
Its  recitals  the  court  must  direct  Its  atten- 
tion, In  order  to  ascertain  what  occurred  on 
the  day  of  Its  actual  date,  should  the  redtals 
of  the  orders  vary.  In  Bush  v.  Bush,  46  Ind. 
70,  75,  a  case  amending  a  nunc  pro  tunc 
order  of  prior  date  to  show  an  appearance 
inadvertenUy  omitted  from  the  first,  It  Is 
said:  **We  shall  for  the  purposes  of  that 
case  have  to  regard  the  record  as  amended 
and  showing  an  appearance  on  the  part  of 
appellant,  unless  we  find  the  amendment 
was  Improperly  made."  That  "a  nunc  pro 
tunc  entry  Is  made  as  of  the  time  the  pro- 
ceedings of  the  court  actually  took  place, 
and  becomes  a  part  of  the  entry  of  that 
date,  the  same  as  If  entered  then."  "A  nunc 
pro  tunc  entry  of  record  Is  competent  evi- 
dence of  the  facts  it  recites.'*  CJogswell  v. 
State,  65  Ind.  1.  "For  the  purpose  of  the 
statute  of  limitations  the  date  of  the  entry 
of  a  Judgment  nunc  pro  tunc  Is  the  date 
of  the  order  of  such  entry,  and  not  the 
date  as  of  which  the  Judgment  Is  ordered 
to  take  effect"  Borer  v.  Chapman,  119  U. 
S.  587,  7  Sup.  Ct  342,  30  L.  Ed.  532. 

We  are  of  opinion,  therefore,  that  the  two 
orders,  read  together,  show  a  sufficient  ap- 
pearance for  Brown  to  authorize  the  circuit 
court  to  enter,  as  It  did  enter.  Judgment 
against  him,  and  that  such  Judgment  is 
valid  and  binding  upon  Jiim.* 

[1 ,3]  It  Is  true,  as  a  general  rule,  that  one 
partner  cannot  confess  or  consent  to  a  Judg- 
ment binding  upon  his  associates,  in  the  ab- 
sence of  express  authority  for  that  purpose. 
But  a  surviving  partner  can  confess  Judg- 
ment, and  can  by  attorney  assent  to  a  Judg- 
ment against  him,  so  as  to  bind  him  person- 


ally; and  such  Judgment  Is  enforceable  by 
execution  against  the  firm  assets  under  his 
control  as  surviving  partner,  and  against  his 
individual  personal  property  in  tbe  absence 
of  social  assets.  He  may  properly  pay  the 
Judgment  out  of  either  fund,  and  reimburse 
himself  out  of  the  social  assets  if  sufficient, 
and  if  insufficient  he  may  pay  it  out  of  his 
own  funds.  If  he  pays  it  out  of  his  own 
funds,  he  may,  in  equity,  proceed  against  the 
estate  of  the  deceased  partner  and  seek  re» 
Imbursement  to  the  extent  of  one-half  of 
the  amount  paid  by  hiuL  He  is  the  sole  rep- 
resentative of  the  firm,  and  as  such  has  full 
control  of  its  assets  and  business  to  collect 
debts  due  to  it  and  discharge  its  liabilities. 
These  propositions  find  support  in  the  follow- 
ing authorities:  Code  1906,  c.  99,  |  13,  seri- 
al section  3451;  Carter's  Ex'r  v.  Currie,  5 
Call  (Va.)  158;  Sale  v.  Dlshman's  Ex'rs,  3 
Leigh  (Va.)  548;  Smith  v.  Zumbro,  41  W. 
Va.  623,  24  S.  B.  653 ;  10  Enc  Dig.  (Mlchle) 
870,   872,    and   cases   dted. 

The  plaintiffs  in  error  also  complain  be- 
cause the  Judgment  does  not  accord  with  the 
agreement  of  parties,  in  that  the  Judgment 
of  the  Justice  demanded  interest  from  date, 
while  that  of  the  circuit  court  demanded 
damages  at  10  per  cent  annually  from  the 
same  date  in  lieu  of  interest  The  error 
exists;  and,  following  Jenkins  v.  Montgom- 
ery, 69  W.  Va.  800,  72  S.  E.  1087,  and  James 
V.  Piggott,  70  W.  Va.  435,  74  S.  E.  667,  the 
Judgment  is  corrected  to  conform  to  the 
agreement  of  the  parties,  and,  as  corrected, 
it  will  bear  interest  at  6  per  cent  per  an- 
num from  the  date  of  the  Judgment  of  the 
Justice. 

It  is  further  urged  as  error  that  Judgment 
against  the  surety  on  the  appeal  bond  was 
Improper  in  any  event  There  is  some  merit 
in  this  position.  True,  Bush  and  the  sure- 
ty alone  executed  the  appeal  bond;  but  the 
undertaking  of  the  obligors  is  that  "if  the 
above-named  Bush  d  Broton  will  pay  any  Judg- 
ment and  all  costs  which  may  be  rendered 
against  Mm  *  *  *  on  such  appeal,  this 
obligation  to  be  void,  otherwise  to  remain  in 
full  force."  The  bond  is  unsklllfully  drawn. 
But  by  subsequent  acts  of  parties  in  the  tak- 
ing of  depositions,  and  the  Joint  appearance 
of  defendants  in  the  circuit  court  contesting 
plaintiff's  claim  and  for  other  purposes,  it  is 
apparent  that  they  and  the  court  deemed  the 
appeal  as  one  effectually  vacating  the  Judg- 
ment of  the  Justice  and  as  ultimately  depend- 
ing npon  the  result  of  a  de  novo  trial  in 
the  circuit  court  That  Is  a  reasonable  view, 
and  apparentiy  adopted  by  the  parties,  and 
followed  upon  the  present  hearing.  "Ap- 
pearance to  answer  the  action  by  a  defend- 
ant is  equivalent  to  personal  service."  Code 
1906,  c.  50,  S  33,  serial  section  1984.  **In  all 
cases  of  appeal  from  a  Justice  to  a  circuit 
court  the  court  shall  make  any  order  during 
the  progress  of  the  cause  which  the  princi- 
ples of  law  and  equity  shall  require,  and 
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shall  render  Judgment  as  tlie  right  shall  ap- 
pear.** Code  1906,  c  60,  S  173,  serial  section 
2124. 

Effectuating  the  purpose  of  these  liberal 
enactments,  construed  in  the  light  of  the  con- 
duct of  the  parties,  and  for  reasons  assigned^ 
we  find  no  error  in  the  record.  As  modi- 
fied,  the  Judgment  is  affirmed. 

ROBINSON,  J.,  absent 


(71  W.  Va.  664) 

KIDWBIiL  T.  CHESAPEAKE  ft  O.  BY.  CO. 

(Supreme  Coort  of  Appeals  of  West  Virginia. 

Jan.  28,  1913.) 

(Syttabua  by  the  Court.) 

1.  Cabbisrs  (§  247*)  —  Relation  of  "Pas- 
bsngeb"  and  Oabrieb. 

The  relation  of  passenger  and  carrier  be- 
gins "when  one  presents  himself  at  a  passenger 
station  of  the  carrier,  in  readiness  to  be  trans- 
ported to  his  destination,  under  such  circum- 
stances of  time,  place,  manner,  and  condition 
that  the  carrier  must  be  deemed  to  have  ac- 
cepted faim  as  a  "passenger.** 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  984-^3;   Dec.  Dig.  |  247.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5218-5227;  vol.  8,  p.  7748.] 

2,  Cabbiebs  (I  247*)— Passenqeb  and.Cab- 
kieb  Relationship. 

No  formal  act  of  delivery  of  one's  person 
into  the  care  of  a  railroad  company,  or  of  ac- 
ceptance by  the  latter  of  one  woo  presents 
himself  for  transportation,  is  essential  to  con- 
stitute the  relation  of  passenger  and  carrier. 
The  existence  of  such  relation  is  ordinarily  im- 
plied from  drcumstances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  984-993;   Dec.  Dig.  (  247.*] 

8.  Cabbiebb  (I  247*)  —  "Passenoeb**- RxLA- 

TION8HIF— PXJBCHASE  OF  TICKET. 

The  purchase  of  a  ticket  does  not  alone 
operate  to  constitute  that  relation;  nor  is  such 
purchase  essential  to  its  existence,  though  it 
may  be  considered  as  one  among  otiier  ele- 
ments entering  into  the  inception  of  such  rela- 
tion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  984-993;  Dec.  Dig.  9  247.*] 

4.  Cabbiebs  (t  247*)— Rei^ationshif  of  '*Pa8- 

BKNGEB**  AND  CaBBIBB— EVIDENCE. 

One  upon  the  premises  of  a  railroad  com- 
pany to  purchase  a  ticket  for  passage  over  its 
Unes  on  a  train  scheduled  to  depart  eight  hours 
later,  intending  in  the  meantime  to  remain  in 
the  dty  of  purchase  and  not  upon  the  premis- 
es of  the  company,  and  therefore  not  under  its 
care  or  control,  is  not  a  "passenger,"  within 
the  proper  meaning  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |S  984-994;    Dec  Dig.  S  247.*] 

Poffenbarger,  P.,  dissenting. 

Error  from  Gircnit  Court,  Cabell  County. 

Action  by  Herbert  Kidwell  against  the 
Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  plaintiflT,  and  defendant  brings 
error.    Reversed,  and  new  trial  granted. 

Simms,  Enslow,  Fitzpatrick  ft  Baker,  of 
Huntington,  for  plaintiff  in  error.  Isbell  & 
Perry,  of  Huntington,  for  defendant  in  er- 
ror. 


LYNCH,  J.  This  is  an  action  of  trespass 
on  the  case  for  damages.  The  declaration 
alleges  that  the  plaintiff  had  become,  and 
was  at  the  time  of  the  injury,  a  passenger  in 
and  at  the  defendant's  railroad  station  in 
Cincinnati,  Ohio,  and  as  such  entitled  to 
transportation  therefrom  to  Huntington,  W. 
Va.,  and  to  that  degree  of  care  due  from  car- 
rier to  passenger;  and  that,  while  sustain- 
ing such  relation,  he  was  assaulted  and  in- 
jured by  an  officer  of  the  defendant  company. 

There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff.  Though  urging  in  its  brief 
only  two  grounds  for  reversal,  others,  im- 
perfectly and  in  some  degree  inconsistently 
stated,  are  assigned  by  defendant  in  its  pe- 
tition for  the  writ  of  error,  and  otherwise 
appear  in  the  record. 

First  The  demurrer  to  the  declaration 
was  overruled.  The  declaration  sufficiently 
states  a  cause  of  action,  which,  if  sustained 
by  proof,  would  entitle  the  plaintiff  to  a  ver- 
dict It  is  clear,  therefore,  that  the  demur- 
rer was  properly  overruled. 

Second.  The  declaration  avers  that  the 
plaintiff  was  a  passenger  at  the  time  and 
place  of  the  injury.  The  facts  proven  are 
that  on  June  16,  1907,  the  plaintiff  and  his 
mother  resided  in  Huntington,  and  that  on 
that  day,  desiring  to  visit  for  one  week  the 
married  daughter  of  the  mother  and  sister 
of  the  plaintiff,  he  purchased  two  excursion 
tickets  entitling  them  to  passage  from  Hunt- 
ington to  Cincinnati  and  return.  The  cou- 
pons were  good  only  on  the  day  of  purchase 
and  on  the  return  trip  of  the  excursion  train. 
Arriving  in  Cincinnati,  the  plaintiff  sold  the 
return  coupons.  Between  10  and  11  o'clock 
in  the  morning  of  June  23d,  the  plaintiff 
went  to  the  defendant's  platform,  near  its 
passenger  station  in  Cincinnati,  for  the  pur- 
pose of  purchasing  from  incoming  excursion- 
ists two  return  coupons.  Issued  that  day 
by  defendant  at  Huntington  under  the  same 
limitations  as  the  former  excursion  tickets, 
entitling  him  and  his  mother  to  passage  on 
the  return  trip  of  the  excursion  train  on 
that  day  to  Huntington,  leaving  the  station 
at  7  o'clock  p.  m.,  intending  In  the  meantime 
to  remain  at  the  home  of  his  sister  in  Cin- 
cinnati until  the  departure  of  the  excursion 
train;  and,  while  sfUl  on  the  platform  of 
defendant,  he  was  assaulted,  arrested,  and 
Injured.  The  arresting  officer  demanded  of 
plaintiff  the  tickets  so  procured,  and,  being 
refused,  assaulted  him  in  the  manner  stated. 
The  validity  of  the  tickets  is  conceded. 

[1-4]  Under  these  conditions,  this  court  is 
of  opinion,  and  holds,  that  the  plaintiff  was 
not  at  the  time  and  place  of  assault,  a  pas- 
senger, within  the  legal  meaning  of  the  term, 
and  therefore  not  entitled  to  that  degree  of 
care  due  from  a  carrier  to  a  passenger.  The 
trial  evidently  proceeded  upon  the  theory 
that  the  purchase  of  the  tickets  was  suffi- 
cient to  constitute  the  plaintiff  a  passenger, 
and  hence  to  require  the  carrier  to  afford 
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him  that  de^ee  of  safety  and  security  im- 
posed by  law  in  such  cases.  One  may  become 
a  passenger  without  a  ticket,  if  by  EK)me  act 
on  his  part  he  places  himself  in  the  care  or 
control  of  the  carrier,  intending  in  good 
faith  to  become  a  passenger,  and  is  accepted 
by  the  carrier  as  such,  although,  of  necessity, 
the  existence  of  the  relation  is  commonly  to 
be  implied  from  attending  circumstances. 
Gardner  v.  ^ew  Haven  Railroad  Co.,  51 
Conn.  143,  50  Am.  Rep.  12;  5  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  488;  Strong  v.  Railroad 
Co.,  116  111.  App.  246;  Riley  v.  Vallejo  Fer- 
ry Co.  (D.  C.)  173  Fed.  331.  But  the  pur- 
chase of  a  ticket  was  not  alone  sufficient  to 
make  plaintiff  a  passenger.  1  Elliott  on 
Railroads,  S  1579;  Spannagle  v.  Chicago  & 
A.  Railroad  Co.,  31  111.  App.  460;  Schurr  v. 
Houston,  10  N.  Y.  St.  Rep.  262;  White,  Per. 
Inj.  on  Railroads,  §  555. 

In  addition  to  these  elements  of  the  re- 
lation, the  decisions  also  indicate  that  the 
Intending  passenger  must  come  to  the  sta- 
tion, and  within  the  implied  care  or  control 
of  the  carrier,  a  reasonable  time  before  the 
departure  of  the  train  by  which  he  is  to 
travel.  Harris  v.  Stevens,  31  Vt  79,  73 
Am.  Dec.  337:  Phillips  v.  Railroad  Co.,  124 
N.  C.  123,  32  S.  E.  388,  45  L.  R.  A.  163;  Abbet 
V.  Railroad  Co.,  46  Or.  549,  SO  Pac.  1012,  1 
L.  R.  A.  (N.  S.)  851,  114  Am.  St  Rep. 
885,  7  Ann.  Cas.  962;  Helnlein  v.  Railroad 
Co..  147  Mass.  136,  16  N.  E.  698,  9  Am.  St 
Rep.  676.  In  Harris  v.  Stevens,  supra.  It 
is  said:  "The  right  to  enter  and  remain  at 
a  railroad  station  extends  only  so  far  as  is 
reasonably  necessary  to  secure  to  the  travel- 
er the  full  and  perfect  exercise  of  his  right 
to  be  carried  upon  the  cars,  and  what  is  a 
reasonable  time  will  depend  upon  the  cir- 
cumstances of  each  particular  case;"  that 
one*s  right  to  remain  at  a  railroad  station 
depends  on  his  intent  to  take  a  train  ex- 
pected soon  to  leave.  L4iyne  v.  Railway  Co., 
68  W.  Va.  214,  and  other  cases,  hold  that  a 
passenger  has  a  reasonable  time  after  reach- 
ing his  destination  to  leave  the  carrier's 
premises;  and  that  the  question  whether  he 
failed  to  depart  within  a  reasonable  time  is 
one  of  fact  for  the  jury.  But  what  facts 
legally  constitute  one  a  passenger  is  a  ques- 
tion of  law.  Railroad  Co.  v.  O'Keefe,  168 
111.  115,  48  N.  E.  294,  39  L.  R.  A.  148,  61 
Am.  St  Rep.  68;  Railroad  Co.  v.  Jennings, 
190  111.  478,  60  N.  E.  818,  54  L.  R.  A.  827. 

The  case  most  elaborately  discussing  the 
elements  constituting  the  relation  of  carrier 
and  passenger  is  Webster  v.  Railroad  Co., 
161  Mass.  298,  37  N.  E.  165,  24  L.  R.  A.  521. 
There  the  contention  for  the  plaintiff  was 
that,  ''inasmuch  as  he  had  previously  ob- 
tained a  ticket  and  was  on  the  defendant's 
premises  in  a  place  designated  for  the  use  of 
passengers  outside  of  the  station,  and  was 
about  to  take  a  train,  he  had  become  a  pas- 
senger.*' The  court  did  not  accept  this  view, 
but  held  that  "one  becomes  a  passenger  when 
he  puts  himself  into  the  care  of  a  railroad 


company  to  be  transported  under  a  contract, 
and  is  received  and  accepted  by  the  com- 
pany. There  is  hardly  ever  any  formal  act 
of  delivery  of  one's  person  into  the  care  of 
a  carrier,  or  of  acceptance  by  the  carrier  of 
one  who  presents  himself  for  transportation, 
and  so  the  existence  of  the  relation  of  pas- 
senger and  carrier  is  commonly  to  be  im- 
plied from  circumstances.  These  circum- 
stances must  be  such  as  to  warrant  an  im- 
plication that  one  has  offered  himself  to  be 
carried  on  a  trip  about  to  be  made,  and  that 
the  other  has  accepted  his  offer  and  has  re- 
ceived him,  to  be  properly  cared  for  until 
the  trip  is  begun,  and  then  to  be  carried  over 
the  railroad.  A  railroad  comi>any  holds  it- 
self out  as  ready  to  receive  as  passengers  all 
persons  who  present  themselves  in  a  proper 
condition,  and  in  a  proper  manner,  at  a 
proper  place,  to  be  carried.  It  invites  every- 
body to  come  who  is  willing  to  be  governed 
by  its  rules  and  regulations.  In  a  case  like 
this  the  question  is  whether  the  person  has 
presented  himself,  in  readiness  to  be  carried, 
under  such  circumstances  in  reference  to 
time,  place,  manner,  and  condition  that  the 
railroad  company  must  be  deemed  to  have  ac- 
cepted him  as  a  passenger.  Was  his  conduct 
such  as  to  bring  him  within  the  invitation 
of  the  railroad  company?  In  Dodge  v.  Bos- 
ton &  Bangor  Steamship  Co.,  148  Mass.  207 
[19  N.  E.  373,  2  L.  R.  A.  83,  12  Am  St  Rep. 
541],  it  was  said:  *When  one  has  made  a 
contract  for  passage  upon  a  vehicle  of  a 
common  carrier,  and  has  presented  himself 
at  the  proper  place  to  be  transported,  his 
right  to  care  and  protection  begins.' " 

This  statement  of  the  principle  has  been 
frequently  repeated  by  courts  and  text-writ- 
ers. This  case  and  many  others  show  that 
the  relation  of  carrier  and  passenger  can 
be  created  only  by  contract,  express  or  im- 
plied; that  there  must  be  an  offer  to  become 
a  passenger  on  the  one  part,  and  an  accept- 
ance of  the  offer  on  the  other.  Higley  v. 
Gilmer,  8  Mont  90,  35  Am.  Rep.  450;  Schae- 
fer  V.  Railway  Co.,  128  Mo.  64,  30  S.  W.  331; 

5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  488,  489; 

6  Cyc.  536;  White,  Per.  Inj.  on  Railroads, 
§S  552,  554;  Van  ZUe  on  Bail.  &  Carr.  (2d 
Ed.)  635  et  seq.;  Berry  v.  Railroad  Ck>.,  124 
Mo.  223,  25  S.  W.  229.  They  sustain  the 
view,  already  announced,  that  the  plaintiff 
was  not,  at  the  time  of  the  assault,  a  passen- 
ger of  tlie  defendant  company. 

This  holding  must  not  be  construed  as 
denying  plaintiff's  right  to  protection,  or  as 
exonerating  the  defendant  from  liability  for 
the  injuries  for  which  he  seeks  redress.  On 
the  contrary,  we  hold  that  he  was  upon  the 
premises  of  the  defendant  at  its  implied  invi- 
tation, at  the  time  and  place  raentioiied,  for 
a  lawful  purpose,  and  therefore  entitled  to 
that  degree  of  care  due  from  a  carrier  to  a 
licensee.  The  cause  of  action  and  the  facts 
proven  are  variant  However,  we  do  not  for 
this  reason  deny  the  plaintiff  any  relief,  but 
hold  that  he  may  amend  his  declaration  60 
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as  to  admit  the  proof  adduced  ui>on  the  trial. 

Third.  The  defendant  urges  the  insufflcl^i- 
cy  of  plaintilTs  evidence  to  establish  the 
employment  and  service  of  the  assaulting  of- 
ficer on  behalf  of  the  company.  That  em<- 
ployment  and  service  was  a  matter  for  the 
jury,  and  we  cannot  say  it  erroneously  found 
In  favor  of  the  plaintiff  in  that  respect. 

Fourth.  From  the  confused  and  uncertain 
condition  of  the  record  and  the  assignment 
of  errors,  it  is  diflScult  to  determine  what 
defendant  relies  upon  for  reversal.  Its  brief 
discusses  two  points:  That  plaintiff  was  not 
a  imssenger,  and  that  the  assaulting  officer 
was  not  employed  by  or  In  the  service  of  the 
defendant.  The  motion  to  exclude  the  evi- 
dence and  direct  a  verdict  for  defendant 
was  made  and  repeated  at  different  stages 
of  the  trial,  and  at  the  close  there  was  a 
request  and  refusal  to  give  a  mandatory  in- 
struction for  defendant.  The  defendant  mov- 
ed to  set  aside  the  verdict  and  for  a  new 
trial.  But  none  of  these  motions  definitely 
assigned  or  pointed  out  the  reasons  upon 
which  they  were  based ;  nor  did  the  Instruc- 
tion. It  is  permissible  to  assume  that  each 
Is  based  ui>on  variance  between  the  proof 
and  the  allegations.  But  the  defendant  waiv- 
ed the  benefit  of  Its  motion  to  exclude  plaln- 
tUTs  evidence  after  its  introduction  in  chief 
by  proceeding  with  the  Introduction  of  evi- 
dence in  its  behalf.  Carrlco  v.  Railway  Co., 
35  W.  Va.  389,  14  S.  E.  12 ;  E\iller  v.  Mining 
Co.,  64  W.  Va.  437,  439,  63  S.  E.  206 ;  Ewart 
V.  Fuel  Co.,  68  W.  Va.  10, 69  S.  B.  300.  Ordi- 
narily, where  reliance  is  had  upon  variance, 
it  la  usual  to  designate  the  deficiency  or 
point  of  variance.  That  Is  the  prevailing 
practice  in  most  Jurisdictions,  especially 
where  there  is  some  proper  evidence  tend^ 
ing  to  support  the  main  issues.  Besides,  this 
practice  is  reasonable  and  fair,  both  to  the 
court  and  litigants.  Thus  the  court's  atten- 
tion Is  directed  to  the  divergence ;  and  if  a 
variance  exists  the  opposite  party  may  ob- 
tain leave  to  amend,  and  accordingly  amend 
his  pleading  to  cure  the  defect.  It  may  not 
have  been  deemed  necessary,  and,  perhaps, 
was  not  necessary,  in  this  case,  because  of 
the  patent  defect  we  have  found.  In  any 
event,  the  trial  court  should  have  permitted 
and  we  permit,  the  plaintiff  to  amend  his 
declaration. 

Fifth.  It  is  also  urged  that  the  verdict  of 
the  Jury  Is  excessive.  That  is  a  matter  for 
Jury  determination,  and  its  finding  In  that 
respect  cannot  be,  and  is  not,  dlsturt)ed  upon 
this  hearing.  Such  findings  of  Juries,  gener- 
ally, cannot  be  disturbed,  unless  the  amount 
allowed  is  so  great  as  to  evince  prejudice, 
partiality,  or  corruption  on  the  part  of  the 
Jury,  or  to  show  that  they  were  misled  by 
some  mistaken  view  of  the  merits  of  the 
case.  Trice  v.  Railway  Co.,  40  W.  Va.  271, 
21  S.  E.  1022;  Stevens  v.  Friedman,  58  W. 
Va.  78,  51  S.  E.  132 ;   Nichols  v.  Camden,  62 


W.  Va.  409,  59  S.  E.  968;    Railway  Co.  v. 
Fortune,  107  Va.  412,  59  S.  E.  1005. 

For  reasons  assigned,  the  Judgment  of  the 
circuit  court  is  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded,  with  leave  to 
the  plaintiff  to  amend  his  declaration. 

POFFENBARGER,  P.  (dissenting).  Al- 
though the  declaration  charges  the  relation 
of  passenger  and  carrier  at  the  inception  of 
the  alleged  wrongs  complained  of,  it  goes  fur- 
ther, averring  facts  constituting  ground  of  li- 
ability wholly  independent  of  that  relation. 
It  says:  "The  said  plaintiff,  through  and  by 
defendants'  agents  and  employ^  then  and 
there  was  wrongfully,  negligently.  Injurious^ 
ly,  and  maliciously,  and  without  any  proba- 
ble cause,  arrested,  beaten,  and  caused  to  be 
arrested  and  to  be  beaten  then  and  there,  in 
a  public  place,  and  in  the  presence  of  a  large 
crowd  of  people,  and  led  through  the  public 
streets  in  the  city  of  Cincinnati,  as  aforesaid, 
and  led  and  caused  to  be  led  along  and  over 
the  public  streets  of  said  Cincinnati  to  what 
is  known  as  the  Fourth  Street  depot,  in  said 
Cincinnati;  and  while  so  arrested  he  was 
then  and  there  unlawfully  held  and  led  b; 
three  men,  agents  and  employ^  of  the  said 
defendant  at  and  near  the  said  passenger 
depot  of  the  said  defendant  in  the  said  city 
of  Cincinnati,  on,  through,  upon,  and  along 
the  principal  streets  in  the  said  city  of  Cin- 
cinnati, and  in  the  daytime  to  the  said 
Fourth  Street  station  or  depot,  at  which 
said  station  said  plaintiff  was  released, 
without  any  charge  being  preferred  against 
him  by  the  said  defendant,  through  and  by 
its  agents  and  employes,  or  any  one  else,  and 
which  said  charge  was  then  and  there,  or 
supposed  charge,  released,  and  the  said  sup- 
posed charge,  as  aforesaid,  was  unfounded; 
and  the  said  plaintiff  was  then  and  there, 
by  the  said  employes  of  the  said  defendant, 
after  being  arrested,  as  aforesaid,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  city 
of  Cincinnati,  released,  and  the  matter  then 
and  there  finally  ended." 

The  assault  and  battery  and  false  arrest 
constitute  the  gravamen  of  the  charge.  Pas- 
senger or  not  a  passenger,  these  are  action- 
able wrongs ;  and  they  are  the  acts  charged 
In  the  declaration.  Plaintiffs  evidence,  if 
believed  by  the  Jury,  sustains  them,  and 
makes  a  clear  case  of  right  to  recover.  On 
such  a  showing  the  allegation  as  to  the 
plaintiff's  status  becomes  Immaterial,  and 
may  be  treated  as  surplusage.  The  legal 
effect  of  the  acts  complained  of  is  exactly 
the  same,  whether  the  plaintiff  was  a  pas- 
senger or  not.  Under  an  averment  of  one 
cause  of  action,  plaintiff  cannot  prove  an- 
other and  different  one  (Hawker  v.  Railroad 
Co.,  15  W.  Va.  628,  36  Am.  Rep.  825) ;  but 
that  has  not  been  attempted  here.  To  the 
clear  and  sufficient  allegations  of  beating 
and  false  arrest,   the  plaintiff   has  merely 
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ndded  immaterial  matter  of  time,  circum- 
stances, and  relationship.  The  case  tails  un- 
der the  principle  of  Gerst  t.  Jones,  32  Grat 
(Va.)  518,  34  Am.  Rep.  773,  in  which,  under 
allegations  of  express  warranty,  proof  of  an 
implied  warranty  was  admitted.  As  the  legal 
effect  of  each  of  the  classes  of  warranty  was 
the  same,  the  allegation  as  to  class  was  im- 
material. In  Patton  et  al.  v.  Elk  River  Nay. 
Co.,  13  W.  Va.  259,  an  action  for  the  re- 
covery of  the  purchase  price  of  logs,  the  dec- 
laration averred  the  contract,  stated  the  ti- 
tle to  the  land  from  which  they  had  been 
cut  to  be  in  the  defendant,  and  then  averred 
it  was  not  in  the  defendant,  and  the  court 
declared  the  allegation  Immaterial  See,  al- 
so. Burton  t.  Hansford,  10  W.  Va.  474,  27 
Am.  Rep.  571.  Application  of  the  theory 
of  variance  is  clearly  negatived  by  these  prec- 
edents. 

If  there  was  a  variance,  I  should  be  un- 
willing to  reverse,  because  it  was  not  point- 
ed out  or  claimed  in  the  court  below,  so  as 
to  enable  the  court  and  the  plaintiflT  to  deal 
properly  with  it  The  failure  has  occasioned 
the  loss  of  time  and  expense  incident  to  an 
appeal,  reversal,  and  another  trial,  all  of 
which  would  have  been  saved  by  a  simple 


indication.  In  the  motion  to  exclude,  of  the 
basis  thereof.  That  ground  is  so  far  hidden 
or  obscured  as  not  to  have  attracted  the 
attention  of  the  co\irt  below  and  the  attoiv 
neys.in  the  case  seein  never  to  have  discov- 
ered it  at  all,  since  there  is  no  discussion  of 
it  eo  nomine  In  the  briefs. 

Our  rule  on  this  subject  is  indefinite,  but 
failure  to  object,  before  verdict,  on  the  ground 
of  a  variance  is  a  waiver.  Long  v.  Camp- 
bell, 37  W.  Va.  665,  17  S.  E.  197;  Dresser 
V.  Transportation  Co.,  8  W.  Va.  553 ;  Harris 
V.  Lewis,  5  W.  Va.  675;  Davlsson  v.  Ford, 
23  W.  Va.  617.  A  general  objection  to  ad«- 
mission  of  the  evidence  or  a  general  motion 
to  exclude,  not  specifying  variance  as  the 
ground,  is  misleading,  since  ordinarily  it  goes 
to  questions  of  admissibility  or  sufficiency. 
So  far  I  have  found  no  case  among  our  de- 
cisions saying  th^  objection  or  motion  need 
not  specify  variance  as  the  ground  thereof, 
when  relied  upon ;  and  by  the  weight  of  au- 
thority elsewhere  it  is  required  to  do  so. 
Bluefield  v.  McClaugherty,  64  WeVa.  536,  63 
S.  E.  363,  enforces  the  principle  here  relied 
upon.  It  underlies  the  ruling  in  State  v. 
Hood,  63  W.  Va.  182,  59  S.  E.  971,  15  L.  R. 
A.  (N.  S.)  448,  129  Am.  St  Rep.  964,  also. 
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SANDERS   ▼.   CHARLESTON  &  W.   C. 

Rt.  CO. 

(Supreme  Court  gt  South  Carolina.     Feb.  19, 

1913.) 

1.  Raileoads  (8  351*)— Crossing  Accidents 
—Instructions— Statutory  Warning. 

In  an  action  for  injuries  at  an  alleged 
highway  crossing,  the  court  instructed  that  the 
statute  required  defendant  railroad  company 
to  ring  the  bell  or  blow  the  whistle  at  least 
500  yards  before  reaching  the  crossing  where 
it  crosses  a  highway,  street,  or  traveled  place, 
and  a  question  was  whether  the  crossing  in 
question  was  such  a  place;  that  if  it  were  a 
mere  private  way  it  was  not,  unless  the  pub- 
lic were  accustomed  to  travel  thereon  to  such 
an  extent  to  make  it  a  place  where  people 
would  be  expected  to  be  seen,  and  if  it  were 
a  traveled  place  and  a  crossing,  or  a  public 
road,  it  was  the  company's  duty  to  give  the 
statutory  signals,  and  the  failure  to  do  so  **i8 
negligence  per  se;  that  would  be  negligence, 
and  if  that  negligence  was  the  proximate  cause 
of  the  plaintiff's  injury,  and  Uie  plaintiff  did 
not  by  •  ♦  ♦  negligence  contribute  to  his 
own  injury  as  a  proximate  cause  without  which 
it  would  not  have  happened,  the  railroad  would 
be  liable,  but,  in  order  for  it  to  have  been  their 
duty  to  nave  rung  the  bell  or  blown  the  whistle, 
•  *  •  you  must  decide  by  the  greater  weight 
of  the  evidence*'  that  it  was  a  public  road, 
highway,  or  traveled  place,  and  substantially 
the  same  language  was  repeated.  Held,  that 
the  instruction  sufficiently  presented  the  law 
on   the  question. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1193-1215;    Dec.  Dig,  |  351.*] 

2.  Railroads  (|  350»)— Crossing  Injuries- 
Jury  Question— Willful  Negligence. 

In  an  action  for  personal  injuries  at  a 
railroad  highway  crossing,  Whether  the  injury 
was  caused  by  the  company's  wanton  negligence 
held  a  jury  question. 

[£d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  »  1152-1192;    Dec.  Dig.  §  350.*] 

3.  Railroads  (S  335*)— Comparative  Negli- 
gence—Gross Negligence— Necessity. 

Contributory  negligence  by  one  injured  at 
a  railway  highway  crossing,  though  not  gross, 
will  bar  an  action  against  the  railroad  compa- 
ny for  injuries  from  its  negligent  failure  to 
place  signboards. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  f S  1028,  1084, 1086-1088 ;  Dec.  Dig. 
i  335.»] 

4.  Appeal  and  Error  (§  1064*)— Harklbss 
Ubror— I  nstructio  ns. 

Error^  in  an  action  against  a  railroad  com- 
pany for  injuries  at  a  railroad  highway  cross- 
ing, in  instructing  that  plaintiff  could  not  re- 
cover if  he  was  guilty  of  "gross"  contributory 
negligence  when  ordinary  negligence  would  de- 
feat a  recovery,  was  not  harmful  to  defend- 
ants, where  plaintiff  knew  of  the  highway 
crossing,  so  that  failure  to  place  signboards, 
in  connection  with  which  the  charge  was  given, 
could  not  have  been  regarded  as  material  to 
the  accident 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  4219,  4221--1224;  Dec. 
Dig.  i  1064.*] 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Beaufort  County;  George  E.  Prince,  Judge. 

Action  by  Dewey  Sanders  by  his  guardian 
ad  litem,  G.  B.  Preacher,  against  the  Charles- 
ton &  Western  Carolina  Railway  Company. 
From  a  judgment  for  plaintUT,  defendant  ap- 
peala    Affirmed. 


The  instructions  on  the  railroad  compa- 
ny's duty  to  give  the  statutory  signals  were 
as  follows:  "Now,  when  we  come  to  the 
signal  statute,  the  language  of  the  statute 
is  that  they  must  ring  the  bell  or  blow  the 
whistle  for  at  least  500  yards  before  they 
reach  the  crossing  where  it  crosses  any  pub- 
lic highway  or  street  or  traveled  place.  Now 
was  this  a  public  highway,  street,  or  travel- 
ed place?  If  it  was  a  mere  private  way,  a 
mere  farm  road,  it  was  not,  unless  the  public 
were  accustomed  to  travel  it  to  such  an  ex- 
tent as  to  make  it  a  traveled  place  where 
people  would  be  expected  to  be  seen  by  any 
man  of  ordinary  reason  and  prudence.  If 
it  was  a  traveled  place  and  it  was  a  crossing, 
or  if  it  was  a  public  road,  then  it  was  the 
duty  of  the  railroad  company  in  approach- 
ing that  crossing  to  blow  the  whistle  or  ring 
the  bell  and  continue  to  do  one  or  the  other 
for  at  least  500  yards  before  it  crossed  it 
and  failure  to  do  that,  to  observe  that  stat- 
utory signal.  Is  negligence  per  se.  That 
would  be  negligence,  and  if  that  negligence 
was  the  proximate  cause  of  the  plaintifT's 
injury,  and  the  plaintiff  did  not  by  gross 
negligence  contribute  to  his  own  injury  as  a 
proximate  cause  without  which  it  would  not 
have  happened,  the  railroad  would  be  liable ; 
but,  in  order  for  It  to  have  been  their  duty 
to  have  rung  the  bell  or  blown  the  whistle 
for  500  yards  before  reaching  the  crossing, 
you  must  decide  by  the  greater  weight  of 
the  evidence  that  it  was  a  public  road,  or 
a  highway  or  street,  or  at  least  a  traveled 
place.  Now,  if  it  was  either,  then  it  was  the 
duty  of  the  railroad  to  ring  that  bell  for 
500  yards,  before  reaching  that  crossing  or 
blow  the  whistle,  one  or  both.  Now,  gentle- 
men, if  it  was  a  public  road,  or  street,  or 
traveled  place,  then  the  inquiry  is :  Was  the 
bell  rung  for  500  yards,  or  was  the  whistle 
blown  so  as  to  give  warning  of  the  approach 
of  the  train?  And  a  failure,  I  say,  to  have 
done  one  or  the  other,  to  have  complied  with 
the  statute  in  that  respect,  would  be  negli- 
gence per  se  if  that  failure  was  the  proxi- 
mate cause  of  the  Injury  to  plaintiff  and  he 
did  not  contribute  to  his  own  injury  by  gross 
negligence  If  he  was  Injured  on  a  crossing, 
then  he  would  be  entitled  to  recover.  If  the 
failure  to  ring  the  bell  or  blow  the  whistle 
if  it  was  a  public  road  or  street  or  traveled 
place  was  due  to  conscious  disregard  of  duty 
or  reckless  disregard  of  duty  and  not  to 
mere  negligence,  then  that  would  be  willful- 
ness and  would  entitle  the  plaintiff  to  rc^ 
cover,  if  he  is  entitled  to  recover  at  all,  puni- 
tive damages ;  but'  in  order  to  justify  puni- 
tive damages  there  must  have  been  wan- 
toness,  recklessness,  or  willfulness.  Punittye 
damages  are  never  predicated  upon  mere 
negligence,  however  gross,  unless  it  is  so 
gross  as  to  imply  willfulness,  wantonness,  or 
recklessness ;  but  if  it  is  so  gross  as  to  im- 
ply that  it  was  willful,  wanton,  or  reckless, 
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why,  then,  it  wonld  Justify  punitive  damages. 
What  I  mean  to  say,  Mr.  Foreman,  and  what 
I  want  you  to  get  at,  is  that  I  tell  you  that 
a  failure  to  ring  the  bell  or  blow  the  whistle, 
if  that  was  a  public  road  or  street  or  travel- 
ad  place,  is  negligence  per  se.  I  don't  say 
that  it  is  wantonness,  recklessness,  or  will- 
fulness per  se.  That  depends  on  the  circum- 
stances. If  their  failure  was  due  to  reck- 
lessness or  wantonness,  or  willful  disregard 
of  the  rights  of  plaintiff,  it  would  justify 
punitive  damages.  If  it  was  a  negligent  fail- 
ure, and  that  negligence  was  the  proximate 
cause  of  the  plaintiff's  injury,  then  plaintiff 
would  be  entitled  to  actual  damages,  such 
actual  damages  as  would  naturally  flow  from 
the  injury  that  was  the  proximate  result  of 
the  defendant's  negligence.  Now,  where  there 
has  been  a  personal  injury,  a  case  of  actual 
damages,  in  fixing  the  damages  the  jury  may 
take  into  consideration  his  incapacity  that 
results  from  the  injury,  his  suffering,  his 
physical  anguish,  the  amount  of  money  ex- 
pended by  him  for  treatment,  any  expense 
incurred ;  those  are  proper  elements  for  you 
to  consider  in  considering  actual  damages. 
Of  course,  you  have  to  go  to  the  testimony 
to  arrive  at  that ;  I  cannot  help  you  on  that. 
Now,  punitive  damages  are  allowed  not  only 
to  compensate  the  party  who  is  injured 
through  the  wrongful  misconduct  of  another, 
t)ut  they  are  allowed  for  the  purpose  of  pun- 
ishing the  wrongdoer,  so  that,  if  you  find 
the  plaintiff  is  entitled  to  recover  at  all  in 
this  case  punitive  damages,  you  would  allow 
him  not  only  such  damages  as  would  actual- 
ly compensate  him  for  the  injury  done  liim, 
but  also  such  damages  as  would  adequately 
punish  the  railroad  for  its  wrongdoing  if 
there  has  been  wrongful  conduct  established 
by  the  greater  weight  of  the  testimony ;  and, 
when  I  say  'wrongful  conduct,'  I  mean  will- 
ful, wanton,  or  reckless  misconduct  I  don't 
mean  mere  negligence,  because  that  would  be 
only  compensated  for  in  actual  damages; 
you  could  only  allow  actual  damages  for 
that" 

W.  S.  Smith  of  Hampton,  and  J.  Heyward 
Jenkins,  of  Savannah,  Ga.,  for  respondent 

WATTS,  J.  This  was  an  action  tried  be- 
fore his  honor,  Judge  Prince,  and  a  jury,  at 
September  term  of  court,  1912,  for  Beaufort 
county,  and  resulted  in  a  verdict  for  plaintiff 
in  the  sum  of  $500.  No  motion  was  made  by 
the  defendant  for  nonsuit  or  direction  of  ver- 
dict at  the  close  of  plaintiff's  testimony  or 
when  the  whole  evidence*  was  in.  After  ver- 
dict, a  motion  for  a  new  trial  was  made,  on 
the  minutes  of  the  court,  on  the  ground  that 
there  was  no  testimony  to  supi)ort  the  ver^ 
diet  and  that  the  testimony  showed  that  the 
plaintiff  willfully,  by  his  action,  contributed 
to  his  injury  as  a  proximate  cause,  and  that 
there  was  no  testimony  to  show  that  the  ac- 
cident occurred  at  a  public  highway  crossing, 


and  that  there  was  no  evidence  to  support 
the  verdict  for  either  actual  or  punitive  dam- 
ages, and,  even  if  there  was  evidence  to  sup- 
port the  verdict,  the  verdigt  was  excessive 
and  not  warranted  by  the  evidence  to  that 
extent  On  motion  for  a  new  trial  being 
overruled,  the  defendant  appealed  and  alleg- 
es error  on  the  part  of  the  trial  judge  oik 
nine  grounds,  and  some  of  these  grounds  are 
divided  into  subdivisions,  but  all  allege  er- 
ror on  the  part  of  the  trial  judge  in  his 
charge  to  the  jury.  The  complaint  alleged 
both  an  action  under  the  common  law  and 
under  the  statute  for  failure  to  give  statutory 
signals  at  a  public  road  crossing.  The  com- 
plaint alleged  that  plaintiff  was  injured  in 
a  collision  with  the  defendant's  shifting  en- 
gine, about  500  yards  east  of  Burton  Station 
where  defendant's  line  of  railway  crosses 
Salem  public  road,  in  con.sequenoe  of  defend- 
ant's willfully,  wantonly,  and  negligently  op- 
erating said  engine  so  as  to  run  into  a  wag- 
on in  which  the  plaintiff  was  riding,  and  al- 
leged that  no  signboard  was  placed  by  de- 
fendant at  the  point  where  said  line  of  rail- 
way crossed  said  public  road,  and  no  signal 
of  any  nature,  whatsoever,  was  given  by  de- 
fendant's agents  operating  said  shifting  en- 
gine. 

The  complaint  was  construed  in  the  charge 
as  stating  a  cause  of  action  on  account  of 
failure  of  defendant  to  give  the  statutory 
signals  at  public  road  crossings,  and  through- 
out the  entire  charge  the  trial  judge  condi- 
tioned the  plaintiff's  right  to  recover  upon 
the  question  whether  or  not  the  crossing, 
where  the  accident  occurred,  .was  upon  a 
public  road,  neighborhood  road,  as  distin- 
guished from  a  plantation  or  private  road. 
He  was  careful  to  inform  the  jury  that  a 
recovery  could  only  be  had  by  plaintiff  upon 
proof  that  he  was  injured  at  a  crossing  upon 
a  public  road.  The  judge's  charge,  as  a 
whole,  in  reference  to  what  was  applicable 
under  the  statutory  cause  of  action,  set  out 
in  complaint,  was  unobjectionable  and  free 
from  error.  In  defining  the  different  kinds  of 
roads,  public,  neighborhood  and  private,  he 
substantially  laid  down  the  law  as  declared 
by  this  court  in  the  cases  of:  State  v.  Sar- 
tor, 2  Strob.  65;  State  v.  Harden,  11  S.  C. 
360;  State  v.  Jefcoat,  11  Rich.  529;  State 
V.  Floyd,  39  S.  C.  25,  17  S.  E.  505;  State  ▼. 
Tyler,  54  S.  C.  299,  32  S.  B.  422. 

It  was  held  in  the  case  of  State  v.  Kendall, 
54  S.  C.  195^  32  S.  E.  300,  that  where  his  hon- 
or substantially  charged  the  law  applicable 
to  the  case,  and  If  the  appellant  desired  a 
more  extended  charge,  it  was  his  duty  to  em- 
body his  propositions  in  the  form  of  a  re- 
quest to  charge. 

[1]  As  to  the  complaint  made  as  to  his  hon- 
or's charge  in  reference  to  the  statutory  sig- 
nals, sections  2132  and  2139  of  the  Civil 
Code,  relating  to  tiie  equipment  of  a  railway 
engine,  with  bell,  whistle,  and  headlight  and 
the  duty  of  <me  in  charge  of  the  engine  to 
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ring  the  bell  and  blow  the  whistle  within  500 
yards  of  a  crossing  of  a  highway,  street,  or 
traveled  place,  as  does  section  2132,  and  also 
that  any  collision  by  a  person  or  property 
with  such  engine  of  the  railway  on  crossing 
by  it  over  a  highway,  street,  or  traveled 
place,  in  the  absence  of  the  foregoing  signals 
by  the  railway  company,  in  the  absence  of 
proof  that  such  failure  of  the  railway  com> 
pany  did  not  contribute  to  the  injury,  the 
railway  shall  be  liable  for  all  damages  by 
the  collision,  unless  It  is  shown  that,  in  ad- 
dition to  the  mere  want  of  ordinary  care,  the 
person  injured  was  at  the  time  of  the  colli- 
sion guilty  of  gross  or  willful  negligence  or 
was  acting  in  violation  of  law,  and  that  such 
gross  or  willful  negligence  or  unlawful  act 
contributed  to  the  injury,  as  provided  in  sec- 
tion 2139,  have  been  so  often  before  this 
court  that  it  is  hardly  necessary  to  do  more 
than  merely  cite  the  numbers  of  such  sections 
when  injuries  at  railroad  crossings  of  a  high- 
way, street,  or  traveled  place  are  up  for  con- 
sideration. When  the  circuit  judge,  in  his 
own  language  and  in  a  common-sense  way. 
explained  to  the  jury  what  the  law  was  and 
what  it  meant,  his  work  was  admirably  done 
and  the  jury  could  not  fail  to  understand 
what  his  language  meant,  both  as  to  these 
sections  and  the  sections  in  reference  to  the 
signs  to  be  put  up  at  the  crossings  where  the 
law  required  them  to  be  put  We  find  that 
the  trial  judge  was  both  careful  and  success- 
ful in  conveying  to  the  jury  the  meaning  of 
the  statutes  regulating  such  cases  as  the  one 
on  trial. 

The  third  exception  alleges  error  in  sub- 
mitting to  the  jury  the  question  of  negligence 
in  failing  to  give  the  statutory  signals  and 
failure  to  prove  that  the  injury  occurred  at  a 
public  crossing,  street,  or  traveled  place  with- 
in the  meaning  of  the  statute,  and  that  there 
was  no  testimony  to  support  the  finding  of 
the  verdict  either  on  this  or  for  punitive 
damages.  No  motion  was  made  for  a  nonsuit 
or  to  direct  a  verdict  for  defendant  before 
submission  of  the  case  to  the  jury  as  requir- 
ed by  rule  77  of  the  circuit  court  As  was 
said  by  Chief  Justice  Jones,  in  Gue  v.  Wil- 
son, 87  S.  C.  145,  69  S.  B.  100:  "A  motion  for 
new  trial  was  made  and  refused.  The  first 
and  third  exceptions  assign  error  in  refus- 
ing new  trial  because  there  was  evidence 
neither  of  negligence  nor  willfulness.  As 
there  was  no  motion  for  nonsuit  nor  request 
to  direct  verdict  on  either  ground,  the  excep- 
tions are  not  properly  before  the  court." 
Jennings  v.  Edgefield  Mfg.  Co.,  72  S.  C.  419, 
52  S.  E.  113 ;  Horn  v.  Railway  Co.,  78  S.  C. 
73,  58  S.  E.  968;  Entzminger  v.  Railway  Co., 
79  S.  C.  154,  60  S.  E.  441;  Elms  v.  Power 
Co.,  79  S.  C.  513,  60  S.  B.  1110 ;  Baker  v.  W. 
U.  Tfel.  Co.,  84  S.  O.  484,  66  S.  E.  182,  137 
Am.  St  Rep.  84a 

[2]  In  the  case  at  bar,  there  was  some 
testimony  to  go  to  the  jury  fr9m  which  they 


might  infer  negligence  and  recklessness  on 
the  part  of  the  defendant  as  the  cause  of 
plaintiff's  injury.  It  was  testified  to  by  sev- 
eral witnesses  that  the  approach  of  the  train 
was  not  noticed  until  the  distress  signal  was 
blown  when  plaintiff  was  upon  the  track. 
There  was  some  evidence  that  giving  the  stat- 
utory signals  was  omitted  at  a  point  where 
defendant  maintained  a  whistle  post,  and  the 
further  testimony  that  the  fireman  left  his 
post,  when  &e  should  have  been  ringing  the 
bell,  to  attend  to  other  duties.  This  should 
have  gone  to  the  jury  on  the  question  of 
willfulness,  wantonness,  or  advertent  failure 
to  observe  due  care. 

[8,41  The  circuit  judge  did  not  construe, 
and  his  attention  was  not  called  to  the  fact, 
that  the  complaint  stated  a  cause  of  action 
at  common  law;  but  under  his  clear  and 
comprehensive  charge  the  defendant  was  not 
prejudiced  thereby.  During  the  whole  trial 
it  was  treated  as  an  action  for  statutory  neg- 
ligence, and  his  charge  was  clear,  iwinted, 
and  plain.  It  is  true  that  the  complaint  al- 
leged negligence  on  the  part  of  the  railroad 
company,  not  only  in  failing  to  give  signals, 
but  in  not  placing  signboards  at  the  cross- 
ing; it  is  true  that  contributory  negligence 
on  the  part  of  the  plaintiff,  although  not 
gross,  is  a  good  defense  to  the  negligence  on 
the  part  of  the  railroad  for  failing  to  place 
signboards;  and  it  is  also  true  that  the  cir- 
cuit judge  did  not  make  this  distinction  be- 
tween the  gross  contributory  negligence  nec- 
essary to  defeat  a  recovery  for  the  negligence 
of  failing  to  give  the  signals  and  the  ordi- 
nary contributory  negligence  which  would 
defeat  a  recovery  for  the  negligence  of  fail- 
ing to  place  the  signboards  in  his  charge. 
But  this  was  not  a  material  error  for  the 
reason  that  the  plaintiff  saw  the  railroad  and 
knew  of  the  crossing,  and  consequently  the 
failure  to  place  the  signboards  could  not  have 
been  regarded  by  the  jury  as  having  any 
bearing  on  the  accident 

After  a  careful  consideration  of  all  the 
exceptions,  we  are  of  the  opinion  that  the 
exceptions  should  be  overruled. 

Judgment  affirmed.  ' 

GARY,  C.  J.,  and  WOODS  and  HTDRICK, 
JJ.,  concur.  ERASER,  J.,  concurs  in  the  re- 
sult 


(98  8.  0.  687) 
WATSON   T.    PASCHALL   et   aL 

(Supreme  Court  of  Soutli  Carolina.     Feb.  19, 

1913.) 

1.  Vendor  'and  Purchaser  (§  45*)  —  Con- 
struction OF  Telegrams  —  Question  vob 
Jury— Courts. 

Where  a  broker,  after  a  course  of  offers 
and  refusals  on  both  sides  between  the  intended 
purchaser  and  the  owner,  sent  a  telegram,  "S. 
will  give  $90,000  for  the  tract  including  addi- 
tional tracts — can't  raise  him  a  penny,"  to 
which  defendants  answered,  "We  accepted  S.'v 
offer;   if  he  declines  to  stand  up,  we  can  do  no 
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more  bnsiness  with  him,**— -the  question  wheth- 
er defendants'  telegram  was  an  acceptance  of 
the  offer  in  plaintiff's  telegram  or  referred  to 
a  past  offer  was  a  question  for  the  jury- under 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S§  77,  78;  Dec  Dig.  § 
45.»] 

2.  Appeal  and  Error  (§  1195*)~Con8tbuc- 
TioN  OF  Telegbams— Questions  fob  Jubt. 
A  construction  of  the  meaning  of  a  tele- 
gram which  is  susceptible  of  two  meanings  by 
the  Supreme  Court  in  an  appeal  from  a  non- 
suit is  not  binding  on  a  new  trial,  where  other 
evidence  is  introduced  and  other  facts  estab- 
lished. 

[Ed.  Note.— 'For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  4661-1665;  Dec.  Dig.  f 
1195.*] 

3.   CONTBAOTB    (§    26*)-7TeLBORAMB— AOENOT. 

A  party  entering  into  a  contract  by  tele- 
graph is  bound  by  the  telegram  as  delivered 
for  transmission  and  not  as  delivered  to  the 
other  party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  119,  120;    Dec  Dig.  {  26.»] 

4.  CoNTBACTs  (§  152*)  —  Written  Instbu- 
MENTS— Construction— Matter  Erased. 
A  telegram  must  be  construed  as  original- 
ly written,  but  matter  in  such  telegram  erased 
by  the  writer  cannot  be  considered  in  getting 
at  the  intent 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  732,  733,  738;   Dec  Dig.  9  152.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County ;  Robt  Aldrlch,  Judge. 

"To  be  ofBclally  reported." 

Action  by  E.  T.  Watson  against  J.  R. 
Paschall  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

See,  also,  83  S.  C.  366,  65  S.  EL  337. 

R.  T.  Caston,  Edward  Mclver,  and  W.  P. 
Pollock,  all  of  Cheraw,  for  appellants.  Ste- 
v^son,  Matheson  &  Ftinoe,  of  Cheraw,  for 
respondent 

GARY,  O.  J.  This  is  an  action  for  com- 
missions alleged  to  be  due  the  plaintiff  as 
broker  for  negotiating  the  sale  of  the  timber 
on  certain  lands.  There  was  a  former  deci- 
sion in  this  case,  which  is  reported  in  83  S. 
O.  366,  65  S.  B.  337.  On  the  21st  of  Febru- 
ary, 1905,  the  plaintiff  and  the  defendants 
entered  into  an  agreement,  the  terms  of 
which  are  embodied  in  the  following  letter: 
"Mr.  J.  R.  Paschall,  Charleston,  W.  Va.:  I 
hereby  agree  with  you  to  accept  five  thousand 
(5,000)  dollars*  commissions,  for  the  sale  of 
your  timber  to  HoUey  &  Stephenson,  or  to  any 
others  who  may  hold  under  them,  in  any 
deal  which  you  may  make  with  Holley  & 
Stephenson ;  the  same  to  be  paid  twenty-five 
hundred  dollars  out  of  first  cash  payment, 
and  twenty-five  hundred  dollars  *ont  of  the 
second  payment  E.  T.  Watson."  On  the 
2l8t  of  February,  1905,  the  firm  of  Holley  & 
Stephenson  made  the  following  offer  to  the 
defendants:  "Gentlemen:  We  will  pay  nine- 
ty thousand  ($90,000)  dollars  for  the  timber 
covered  by  your  option  dated  22d  of  Decem- 
ber, 1904,  to  the  undersigned,  Holley  &  Ste- 


phenson, and  also  the  timber  on  the  McNair, 
Covington,  Delaney,  Ingram,  Douglass,  £S- 
lerbe,  Campbell  and  Frost  tracts,  mentioned 
in  said  option.  •  •  • »  The  option  dated 
the  22d  of  December,  1904,  related  to  the 
timber  on  lands  owned  by  the  defendants, 
while  the  said  offer,  not  only  embraced  those, 
but  adjoining  landis  of  the  parties  therein 
mentioned.  In  order  to  induce  Holley  & 
Stephenson  to  buy  the  timber  on  the  landa 
owned  by  the  defendants,  they  stated  that 
they  would  undertake  to  buy  said  additional 
lands  at  a  price  not  exceeding  five  thousand 
dollars,  and  that  they  would  let  Holley  & 
Stephenson  have  them  at  the  price  paid  for 
them.  Holley  &  Stephenson  rejected  this 
offer.  On  the  27th  of  February,  1905,  the 
plaintiff  telegraphed  to  the  defendants:  "Ste- 
phenson will  not  increase  offer.  Preparing 
to  send  to  examine  other  property.  Think 
best  accept'*  In  answer  to  the  question, 
"What  was  the  next  that  occurred  between 
you  and  Mr.  Paschall"?  the  plaintiff  testified 
as  follows:  "A.  Following  the  telegram 
which  has  been  put  in  evidence,  Mr.  Paschall 
called  me  up  over  the  long-distance  telephone 
on  the  morning  of  the  28th,  and  asked  me 
what  the  situation  was,  and  I  told  him,  as 
far  as  I  could  see,  we  couldn't  do  anything 
more,  and  he  asked  me  what  I  thought  my 
people  would  be- willing  to  give  for  the  tim- 
ber, and  I  told  him  I  thought  they  would 
give  $90,000  for  the  timber  under  option,  and 
he  told  me  to  sell  it  I  told  him  I  would 
go  and-  see  Mr.  Stephenson,  and  asked  Mr. 
Paschall  where  he  was,  and  he  told  me  to 
wire  him  to  Warrenton.  I  went  to  see  Ste- 
phenson, and  offered  him  the  timber  for 
$90,000,  the  timber  under  option,  and  he  de- 
clined it,  and  I  wired  Mr.  Paschall —  Q, 
Did  you  send  this  telegram  to  Mr.  Paschall? 
A.  Yes,  sir;  I  sent  this  telegram  to  Mr. 
Paschall." 

[1]  The  telegram  was  as  follows:  "Ste- 
phenson will  give  ninety  thousand  for  the 
timber,  including  additional  tracts.  Offer 
subject  immediate  acceptance — can't  raise 
him  a  penny."  The  defendants  sent  the  fol- 
lowing answer  to  that  telegram:  "We  ac- 
cepted Mr.  Stephenson's  offer ;  if  he  declines 
to  stand  up,  we  can  do  no  more  business 
with  him."  When  the  telegram  was  deliv- 
ered to  the  plaintiff,  it  had  been  erroneously 
transmitted  in  two  particulars:  The  word 
"accepted"  had  been  changed  into  "accept," 
and  the  word  "no"  had  been  omitted;  so 
that  it  read  as  follows:  "We  accept  Mr.  Ste- 
phenson's offer;  if  he  declines  to  stand  up, 
we  can  do  more  business  with  him."  The  de- 
fendants refused  to  convey  the  lands  men- 
tioned in  the  telegram,  which  Watson  sent 
to  them  on  the  28th  of  February,  1905. 

[2]  His  honor,  the  presiding  Judge,  upon 
the  request  of  the  plaintiff's  attorneys,  charg- 
ed the  Jury  as  follows;  "If  it  being  admitted 
that  this  telegram  was  in  reply  to  the  tele- 
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gram  In  evidence,  reading  as  follows:  'Ste- 
phenson will  give  ninety  thousand  for  timber 
including  additional  tracts.  Offer  subject 
to  immediate  acceptance— can't  raise  him  a 
penny' — ^under  the  construction  of  the  tele- 
gram by  the  Supreme  Court  in  this  case, 
the  court  construes  the  two  telegrams  to- 
gether to  mean  that  the  defendants  accepted 
the  proposition  contained  in  the  telegram 
which  they  answered.*'  The  error  assigned 
is  that  It  was  a  charge  on  the  facts.  The 
plaintiff  in  his  testimony  thus  states  his 
contention:  ''The.  situation  is  simply  this: 
That  Mr.  Stephenson  was  offering  $90,000 
for  the  entire  boundary,  and  Mr.  Paschall 
up  to  the  2Sth  of  February  was  wanting  to 
deal  on  the  timber  under  option.  I  was 
trying  to  get  one  or  the  other  to  make  the 
concession  and  close  the  deal,  and  I  got  that 
concession  in  the  telegram  of  acceptance." 
The  telegram  sent  by  the  plaintiff  to  the  de- 
fendants on  the  2Sth  of  February,  1905,  to 
wit,  "We  accepted  Stephenson's  offer;  if  he 
declines  to  stand  up,  we  can  do  no  more 
business  with  him,"  was  unquestionably  in 
response  to  the  message  quoted  in  the  said 
charge,  and,  under  the  former  ruling  in  this 
case,  the  question  whether  it  was  the  inten- 
tion of  the  defendants  to  accept  the  offer 
contained  in  the  telegram  just  mentioned  pre- 
sented a  question  of  fact  to  be  determined  by 
the  jury.  The  former  appeal  was  from  an 
order  granting  a  nonsuit,  and  in  view  of  the 
question  then  under  consideration,  requiring 
a  construction  of  the  telegram,  it  was  imma- 
terial whether  the  .defendants  had  already 
accepted  an  offer  previously  made,  or  by  their 
telegram  intended  to  accept  the  offer  then 
made.  It  was;  for  this  reason  that  this  court 
ruled  that  there  was  no  material  difference 
in  the  effect  of  the  words  "accept"  and  "ac- 
cepted" mentioned  in  the  telegram.  The  word 
"accepted"  in  its  ordinary  acceptation,  of 
course,  applies  to  the  past,  while  the  word 
**accept"  is  applicable  to  the  present  When, 
however,  as  in  this  case,  there  was  other  com- 
petent testimony  to  be  considered  In  determin- 
ing whether  the  defendants  intended  to  accept 
the  offer  in  the  telegram,  then  the  construc- 
tion of  the  telegram  by  the  court  was  not  con- 
clusive of  this  question,  but  the  Inference  to 
be  drawn  from  all  the  t&cta  in  the  case.  In- 
cluding the  construction  of  the  telegram  by 
the  court,  was  to  be  determined  by  the  jury. 
[3]  The  defendants,  of  course,  were  bound 
by  the  telegram  as  they  sent  it,  and  not  as 
it  was  delivered.  Eureka  Mills  v.  Telegraph 
CO.,  88  S.  G.  498,  70  S.  E.  1040,  Ann.  Gas. 
1912c,  1273.  The  language  used  in  the  fol- 
lowing authorities  which  is  quoted  with  ap- 
proval In  Holliday  v.  Pegram,  89  S.  O.  73, 
71  8.  E.  867,  sustains  this  ruling:  "Gourts 
In  the  construction  of  contracts  look  to  the 
language  employed,,  the  subject-matter,  and 
ttie  surrounding  circumstances.  They  are 
nerer  shut  out  from  the  same  light  which  the 


parties  enjoyed  when  the  contract  was  exe- 
cuted, and  in  that  view  they  are  enUtled  to 
place  themselves  in  the  same  situation  as 
the  parties  who  made  the  contract,  so  as  to 
view  the  circumstances,  as  they  viewed 
them,  and  so  to  judge  of  the  meaning  of  the 
words,  and  of  the  correct  application  of  the 
language,  to  the  things  described.'*  Nash  v. 
Towne,  5  WaU.  689.  18  L.  Ed.  627.  "It  is  im- 
questionably  the  duty  of  the  court  in  con- 
struing a  written  instrument  to  interpret 
its  language,  and  it  may  also  state  the  ef- 
fect thereof,  where  it  is  susceptible  of  but 
one  inference;  but  where  the  inference  to 
be  drawn  from  the  facts  stated  in  the  in- 
strument is  in  dispute,  and  such  facts  sus- 
ceptible of  more  than  one  Inference,  then 
the  question  must  be  determined  by  the  jury, 
especially  when  the  inference  to  be  drawn  is 
dependent  upon  other  facts  in  the  case." 
Glover  v.  Gasque,  67  S.  G.  34,  45  S.  B.  119. 
"Doubtless  the  general  rule  is  that  it  is  the 
province  of  the  court  to  construe  written 
instruments;  but  it  is  equally  well  settled 
that  where  the  effect  of  the  instrument  de- 
pends, not  merely  on  its  construction  and 
meaning,  but  upon  collateral  facts  and  ex- 
trinsic circumstances,  the  inference  of  fact 
to  be  drawn  from  the  paper  must  be  left  to 
the  jury."  West  v.  Smith,  101  U.  S.  263,  25 
It.  Ed.  809.  "The  construction  of  a  contract  Is 
a  question  for  the  court,  if  the  terms  of  the 
contract,  and  the  extrinsic  facts,  which  may 
effect  construction,  are  free  from  dispute. 
This  rule  applies  where  the  contract  consists 
of  several  writings,  as  where  it  consists  of 
letters  exchanged  between  the  parties. 
♦  •  •  If  the  terms  of  the  contract  are  in 
dispute,  or  it  is  possible  to  draw  more  than 
one  Inference  from  the  established  facts, 
which  are  relied  on,  to  show  the  intention  of 
the  parties,  the  jury  must  determine  such 
facts,  or  decide  which  of  such  inferences  is 
the  correct  one.  The  court  should  in  such 
cases  submit  the  question  of  fact  to  the  jury, 
under  proper  alternative  instructions,  as  to 
the  construction  to  be  given  in  the  event  of 
each  possible  finding  of  fact  by  the  jury."  2 
Page  on  Gontracts,  §  1129.  The  exception 
raising  this  question  is  sustained. 

[4]  The  telegram  which  the  defendant  sent 
to  the  plaintiff  on  the  28th  of  February, 
1905,  to  wit,  "We  accepted  Mr.  Stephenson's 
offer;  if  he  declines  to  stand  up,  we  can  do 
no  more  business  with  him,"  shows  upon  its 
fiice  that  as  originally  written  it  contained 
the  words:  "If  he  will  furnish  money  will 
buy  rest"  His  honor,  the  presiding  judge, 
charged  the  jury  that  the  erased  words  could 
not  be  considered  by  the  jury,  and  this  is 
made  the  ground  of  an  exception.  It  is  only 
necessary  to  refer  to  the  case  of  Straub  v. 
Screven,  19  S.  0.  445,  to  show  that  this  ex- 
ception cannot  be  sustained,  in  which  It  was 
held  that  contracts  must  be  construed  by 
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the  words  they  contain,  and  not  with  refer- 
ence to  words  erased. 

Judgment  reversed  and  case  remanded  to 
the  circuit  court  for  a  new  trial. 

WOODS,    HTBRICK,    and    WATTS,    JJ., 
concur. 


<m  N.  C.  866) 

HIGHSMITH  et  aL  t.  PAGE  et  aL 

(Supreme  Court  of  North  Carolina.    March  5, 

1913.) 

1.  Witnesses  (§  160*)— Competenot— Tbans- 
ACTioNS  W^iTH  Decedent. 

Revisal  1905,  §  1631,  providing  that  a 
party  shall  not  be  examined  as  a  witness  in 
his  own  behalf  against  the  executor,  admin- 
istrator, or  survivor  of  a  deceased  person  or 
person  deriving  his  title  or  interest  from, 
through,  or  under  a  deceased  person,  concern- 
ing a  personal  transaction  or  communication 
between  the  witness  and  the  deceased  person, 
except  where  tie  executor,  administrator,  or 
survivor  is  examined  in  his  own  behalf,  -did 
not  prevent  a  plaintllf  claiming  under  her  de- 
ceased mother  testifying  in  a  suit  against  her 
stepfather  as  to  conversations  between  her 
mother  and  stepfather. 

[Ed.  Note.-~For  other  cases,  see  Witnesses, 
Cent.  Dig.  $§  696,  697;   Dec  Dig.  §  160. ♦] 

2.  Evidence  (|  220*)— Competency— Admis- 
sions. 

Where  it  was  claimed  that  a  deed  to  a  hus- 
band and  wife  was  intended  to  convey  a  certain 
part  of  the  land  to  the  husband  and  a  certain 
part  to  the  wife,  but  that  by  mutual  mistake 
the  deed  did  not  express  such  intent,  a  daugh- 
ter of  the  wife  could  testify  that  she  heard 
her  mother  tell  her  stepfather  that  she  would 
sell  other  land  and  put  the  money  in  a  speci- 
fied part  of  that  subsequently  purchased,  he  to 
buy  the  other  part,  since  it  was  competent  as 
a  declaration  made  in  the  stepfather's  pres- 
ence calling  for  an  answer,  and  not  denied  by 
him. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  771-785;   Dec.  Dig.  §  220.*] 

Appeal  from  Superior  Court,  Pitt  County: 
Cline,  Judge. 

Action  by  S.  G.  Highsmith  and  others 
against  M,  B.  Page  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Jane  E.  Whlchard  in  answer  to  a  question 
whether,  after  her  mother  married  M.  R. 
Page,  she  heard  a  conversation  between  them 
in  regard  to  her  mother  selling  her  interest 
in  other  land,  and  putting  it  in  the  Ross  land, 
and  as  to  how  she  and  her  husband  were 
going  to  buy  it,  testified  that  he  knew  about 
this  piece  of  land,  and  she  said  she  would 
be  willing  to  sell  if  he  would  have  it  fixed 
BO  it  would  not  cut  her  children  off  at  her 
death,  and  she  was  going  to  take  the  money 
that  it  sold  for  and  buy  in  on  the  east  side 
of  the  canal  and  he  buy  the  other  side,  tiiat 
she  agreed  to  sell  her  dower  and  take  the 
money,  and  put  it  in  that  piece  under  those 
conditions. 

Harry  Skimmer,  of  Greenville,  for  appel- 
lants. Julius  Brown  and  Moore  &  Long,  all 
of  Qreenville,  for  appellees. 


(  CLARK,  C.  J.  This  cause  was  before  us  in 
158  N.  C.  336,  73  S.  E.  9d8,  where  the  facts 
are  fully  stated.  The  action  was  brought  by 
the  plaintiffs,  who  are  the  children  and 
grandchildren  of  Elizabeth  Page,  now  de- 
ceased, to  reform  a  deed  and  to  remove  cer- 
tain conveyances  which  are  alleged  to  be 
clouds  upon  the  title,  and  to  restrain  the 
cutting  and  removing  timber  from  the  land. 
The  complaint  alleges  that  M.  R.  Page  and 
his  wife,  Elizabeth,  purchased  from  S.  R. 
Ross  a  tract  of  land,  Mrs.  Page  buying  for 
herself  and  paying  for  that  part  of  the  land 
which  lay  on  the  east  side  of  the  canal,  and 
her  husband  that  part  lying  west  of  the 
canal,  but  that  by  mutual  mistake  of  the 
grantor  and  grantees  and  of  the  draftsman 
the  deed  did  not  so  express  the  intent.  The 
defendant  M.  R.  Page  and  his  grantees  and 
codefendants  conteuded  that  the  deed  from 
Ross  to  him  and  his  wife  conveyed  an  estate 
in  entirety,  and  that,  therefore,  she  being  dead, 
his  conveyance  of  the  land  on  the  east  side 
of  the  canal  and  of  the  timber  thereon  was 
valid.  On  the  former  hearing  in  this  court 
it  was  held  that  the  deed  on  its  face  did 
not  convey  an  estate  in  entirety,  but  that 
M.  R.  Page  and  his  wife  were  tenants  in 
common.  On  the  second  trial  below  the  jury 
found  that  the  contention  of  the  plaintiffs 
was  correct,  and  that  the  deed  should  be  re- 
formed, and  that  the  land  on  the  east  side 
of  the  canal  belonged  to  the  children  and 
grandchildren  of  Elizabeth  Page,  subject  to 
the  tenancy  by  the  curtesy  of  M.  R.  Page. 

[1,  2]  Exceptions  1  and  2,  are  to  the  testi-  ' 
mony  of  Jane  E.  Whlchard,  one  of  the  plain- 
tiffs, as  to  a  conversation  between  her  moth- 
er, Elizabeth  Page,  and  her  stepfather,  M.  R. 
Page,  as  to  her  mother's  Interest  in  the  land 
east  of  the  canal.  The  plaintiffs  excepted 
to  the  admission  of  this  testimony  because 
the  witness  was  a  party  to  this  action,  and 
her  mother  was  dead.  But  this  does  not 
bring  her  evidence  under  the  prohibition  in 
Rev.  I  1631.  Her  testimony  is  against  M.  R. 
Page,  a  living  person,  who  is  competent  to 
take  the  stand  in  reply.  Bunn  v.  Todd,  107 
N.  C.  266,  11  S.  E.  1043.  The  testimony  was 
competent  as  a  declaration  made  In  the  pres- 
ence of  M.  R,  Page  which  called  for  an  an- 
swer, but  which  was  not  denied  by  him.    ' 

Exception  3  was  abandoned.  Exceptions 
4,  5,  6,  and  7  are  to  the  testimony  of  other 
witnesses  as  to  conversations  between  Page 
and  his  wife  to  like  purport,  and  are  com- 
petent to  show  quasi  admissions  by  liim  as 
to  the  true  nature  of  the  transaction  when 
the  Ross  deed  was  given.  Exceptions  9,  10, 
and  11  are  to  evidence  of  statements  made 
by  S.  R.  Ross,  a  witness  for  the  plaintiff, 
contradictory  to  those  he  made  on  the  stand. 
Exception  12  is  for  a  refusal  to  nonsuit, 
and  exception  14  is  a  broadside  exception  to 
the  charge,  and  do  not  require  discussion. 

Exception  13  is  to  the  refusal  of  issues 
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asked  and  to  the  issuea  submitted,  and  can- 
not be  sustained.  Svery  phase  of  the  oon- 
troversy  oould  be  presented  on  the  Issues 
actually  submitted.  Humphrey  y.  Church, 
109  N.  C.  137,  13  S.  £.  793. 
No  error. 

no  N.  G.  6S4) 

STATE  T.  VANN. 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1913,) 

1.  Jury  (§  127*)— Challengb— Tiicb. 

Where,  after  a  juror  was  passed  by  the 
state  and  accepted  by  accused,  he  voluntarily 
stated  to  the  court  that  he  was  opposed  to 
capital  pimishment  and  would  not  convict,  the 
court  properly  permitted  the  state  to  challenge 
such  juror. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  556-558;    Dec  Dig.  §  127.*] 

2.  JuBY  (§  109*)  —  Selection  —  Duty  of 
Court. 

It  is  the  court's  duty  to  see  that  an  impar- 
tial jury  is  impaneled ;  and  it  may  order  a 
juror  to  stand  aside  at  any  time  before  the  ju- 
ry is  impaneled  and  charged  with  the  case, 
even  without  a  formal  challenge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  524-540;    Dec.  Dig.  i  109.^] 


3.  Criminal  Law    (§  1166%*)  —  Appbai^ 
Harmless  Error. 

Since  accused's  right  is  to  reject  a  juror, 
and  not  to  select  one,  he  was  not  prejudiced 
by  the  court's  action  in  permitting  a  challenge 
by  the  state  for  cause,  after  the  juror  had  been 
passed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }$  3114-3125;  Dec.  Dig.  S 
1166%.*] 

4.  Homicide   (§   338*)  —  Appeal  —  Harmless 
Error. 

Where  accused,  who  was  convicted  of  mur- 
der in  the  second  degree,  afterwards  admitted 
the  killing,  the  admission  of  evidence  to  show 
premeditation  was  harmless,  if  erroneous. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  700-713 ;    Dec.  Dig.  §  338.*] 

5.  Homicide    (§    154*)— Admission    of    Evi- 
dence. 

The  clothing  and  picture  of  deceased, 
found  at  the  place  of  the  killing,  were  admissi- 
ble in  evidence  for  the  purpose  of  identifica- 
tion of  the  body. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  286;    Dec.  Dig.  §  154.*] 

6.  Criminal  Law  (§  1163*)— Appeal— Habm- 
usBS  Error. 

When  a  ripple  of  laughter  passed  over  the 
courtroom,  followed  by  slight  applause,  caused 
by  a  question  asked  a  witness,  the  trial  jud^e 
promptly  and  severely  rebuked  the  guilty  per- 
sons and  immediately  cautioned  the  jury  not 
to  be  influenced  by  such  conduct  in  the  slight- 
est Held,  that  it  must  be  assumed  that  the 
jury  followed  the  court's  instniction.  so  that 
the  incident  in  the  courtroom  was  not  prejudi- 
cial to  accused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  3090-3099;  Dec.  Dig.  § 
1163.»3 

7.  Crimiwal  Law   (S  1152*)— Trial  — Con- 
duct—Discretion  OF  Trial  Judoe. 

The  conduct  of  a  criminal  trial  must  be 
largely  left  in  the  control  and  discretion  of  the 
trial  judge. 

[EMU  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  3053-^057;  Dec  Dig.  i 
1152.*] 


a  Criminal  Law  (i  786*)— iNBTRUCTiONft— 
Credibility  of  Accused  as  Witness. 
In  a  murder  trial  at  which  accused  testi- 
fied in  his  own  behalf,  the  court  charged  that 
the  jury  could  consider  evidence  given  as  to 
the  character  of  accused  in  passing  on  his  cred~ 
ibllity  and  the  weight  to  be  given  to  his  testi- 
mony; that  they  should  scrutinize  closely  his 
evidence  by  reason  of  his  interest  in  the  final 
determination  of  the  case;  and  that  if,  after 
doing  so,  they  found  him  to  be  a  worthy  wit- 
ness they  could  give  his  evidence  such  weight 
as  they  would  any  other  creditable  witness, 
or  such  weight  as  they  saw  fit  Held,  that  the 
charge  was  not  objectionable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |8  1787,  189&-1901,  1960, 
1984 ;   Dec.  Dig.  §  786.*] 

9.  HoHiciDs    (§    309*)— InsTRUOTiONa— Mal- 
ice. 

An  instruction  that  the  law  presumed  mal- 
ice from  a  killing  with  a  deadly  weapon,  and 
that  accused  would  be  guilty  of  second-degree 
murder,  unless  he  had  shown,  merely  to  their 
satisfaction,  and  not  beyond  a  reasonable  doubt, 
such  facts  as  would  reduce  the  killing  to  ex- 
cusable homicide,  was  not  erroneous  as  requir- 
ing the  jury  to  consider  only  testimony  intro- 
duced by  accused,  especially  where  the  court 
instructed  that  in  passing  upon  matters  in  de- 
fense or  mitigation  the  jury  should  consider 
both  the  evidence  of  the  state  and  that  of  the 
accused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  649-656;    Dec.  Dig.  §  309.*] 

10.  Criminal  Law   (§   822*)— Instruction- 
Con  stbuction. 

All  parts  of  an  instruction  must  be  con- 
sidered with  reference  to  each  other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1990,  1991,  1994,  1995, 
3158 ;   Dec  Dig.  §  822.^] 

Appeal  from  Superior  Court,  Pasquotank 
County;    Lane,  Judge. 

B.  T.  Vann  was  convicted  of  second-degree 
murder,  and  appeals.     Affirmed. 

Part  of  the  court's  charge  was  as  follows: 

'*There  has  been  evidence  offered  here  aa 
to  the  character  of  this  defendant  It  Is 
proper  for  you  to  consider  that  evidence  in 
passing  on  the  credibility  of  the  witness  and 
the  weight  that  you  will  give  to  his  testimo- 
ny; and  in  passing  on  the  credibility  or 
the  weight  of  any  one's  testimony  you  will 
take  Into  OHislderatlon  the  interest  that  such 
witness  has  in  the  outcome  of  the  case,  any 
relationship,  near  or  remote,  to  the  parties 
involved,  any  Interests  or  bias  that  such 
witness  may  have,  the  person's  opportunity 
to  know  and  understand  the  thln^  about 
which  he  testified. 

'*The  defendant;  has  testified  tu  his  own 
behalf.  The  law  says  that  you  shall  scru- 
tinize closely  his  evidence  by  reason  of  his 
interest  In  the  final  determination  of  the 
case.  If,  after  yon  do  so,  you  find  he  Is  a 
worthy  witness,  then  yon  can  give  his  eyi* 
dence  such  weight  as  you  would  any  other 
creditable  witness,  or  such  weight  as  you 
see  fit" 

The  prisoner  was  indicted  for  the  murder 
of  Oliver  Layden,  and  was  convicted  of  mur- 
der in  the  first  degree.    The  testimony  tend- 
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ed  conclusively  to  show  that  the  defendant 
had  committed  the  murder.  Oliver  Layden 
left  his  home  at  4  o*clock  on  the  morning  of 
July  11,  1012,  stating  to  his  mother  that  he 
was  going  to  Elizabeth  City  to  have  his  watch 
mended,  and  never  returned  to  his  home. 
He  was  seen  several  times  in  Elizabeth  City, 
and  at  other  places  that  day,  in  company 
with  the  defendant  They  were  riding  to- 
gether on  bicycles,  which  were,  on  the  same 
day,  left  at  Cartwright's  shop.  The  prisoner 
disappeared,  and,  as  he  had  been  the  last 
one  seen  with  the  deceased,  several  persons 
went  to  Norfolk  in  search  of  him.  He  was 
found  at  the  home  of  his  brother,  Ebe  Vann, 
in  Berkley,  a  town  in  Virginia,  near  the 
city  of  Norfolk.  When  questioned  as  to  the 
whereabouts  of  Oliver  Layden,  he  seemed 
embarrassed,  and  he  and  his  brother  acted 
in  a  very  suspicious  manner.  The  prisoner 
ran  from  the  house,  jumped  over  a  fence, 
and  attemped  to  escape.  He  was  overtaken 
and  arrested,  but  before  his  arrest,  being 
asked  where  he  had  left  Oliver,  he  stated, 
at  first,  that  he  had  been  with  him  at  his 
brother's  house  in  Berkley,  but  was  not  sat- 
isfied there  and  had  gone  with  him  to  Nor- 
folk, though  he  would  not  say  where  he  was 
in  Norfolk.  He  afterwards  said  that  he  was 
not  in  Norfolk,  but  in  Brooklyn,  at  22  Cath- 
erine street,  and  when  further  questioned  he 
said  that  he  had  left  him  in  New  York  at  the 
station;  that  Oliver  had  $11,  and  told  him 
that  he  would  not  stop  until  he  had  crossed 
the  ocean.  The  last  of  July  or  the  1st  of 
August  a  dead  human  body  was  found  about 
four  miles  from  Elizabeth  City,  In  a  dense 
thicket,  at  a  place  called  the  "Desert,"  and 
also  the  clothing  and  picture  of  deceased, 
and  other  articles  identified  as  his.  A  pistol 
of  88  caliber  was  also  found  with  two  empty 
chambers,  and  there  were  two  holes  made  by 
the  pistol  shots  in  the  coat  and  undercloth- 
ing. The  pistol  belonged  to  the  prisoner, 
and  was  found  in  the  bushes  near  by.  The 
appearance  of  the  place  indicated  that  the 
body  had  been  dragged  from  the  railroad 
track  to  the  place  where  it  was  lying  con- 
cealed from  the  view  of  passersby.  The 
coat  had  been  scorched  by  the  fire  from  the 
pistol,  showing  that  the  person  who  killed 
the  deceased  was  very  close  to  him  when 
he  shot.  There  were  facts  and  circumstances 
in  evidence  which  tended  to  connect  the  pris- 
oner with  the  homicide,  but  not  necessary 
to  be  stated.  He  testified  In  his  own  behalf 
and  admitted  that  he  killed  Layden,  and 
that  he  acted  in  self-defense,  Layden,  after 
a  quarrel  between  them,  having  advanced 
on  him  with  a  drawn  knife,  which  put  him 
in  fear  of  his  life;  and  that  he  shot  and 
killed  Layden  believing,  at  the  time,  that 
his  life  was  in  peril.  He  admitted  having 
fled  to  Norfolk  and  then  to  New  Tork  by 
way  of  Cape  Charles,  but  said  he  was  badly 
frightened  and  left  on  that  account.  He 
further  stated  that  he  dragged  the  body  to 
the  place  where  it  was  found*  and  threw 


the  bicycle,  pistol,  and  knife  in  the  bushes, 
because  he  was  "scared"  and  did  not  know 
what  he  was  4o^s;  and  he  gave  the  same 
reason  for  making  the  conflicting  statements 
to  the  Laydens  and  the  sheriff  at  Berkley 
about  the  matter.  Mrs.  Layden,  mother  of 
the  deceased,  testified  that  Oliver  never  car- 
ried a  knife,  except  a  small  pocketknlfe, 
which  she  found  in  his  pocket  after  he  had 
gone.  There  was  a  judgment  upon  the  ver- 
dict, from  which  the  prisoner  appealed,  after 
duly  excepting  to  certain  rulings  of  the  court, 
set  out  in  the  opinion. 

Ward  &  Thompson,  of  Elizabeth  City,  W. 
M.  Bond,  of  Edenton,  and  P.  W.  McMulIan, 
of  Hartford,  for  appellant  Attorney  Gen- 
eral Blckett  and  T.  H.  Calvert,  of  Raleigh, 
for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  prisoner's  first  exception 
relates  to  the  exclusion  of  W.  EI  Hinton,  as 
a  juror,  from  the  panel.  It  appears  in  the 
case  that  Hinton,  one  of  the  special  venire, 
was  passed  by  the  state  and  accepted  by  the 
prisoner.  He  then  voluntarily  stated  to  the 
court  that  he  was  opposed  to  capital  punish- 
ment; and  that  he  would  not  agree  to  a 
verdict  of  guilty,  even  if  the  evidence,  under 
the  court's  instruction,  should  satisfy  him 
beyond  a  reasonable  doubt  of  the  prisoner's 
guilt  The  court,  in  the  exercise  of  its  dis- 
cretion, permitted  the  state  to  challenge  the 
juror,  and  upon  said  challenge,  it  being 
found  that  he  was  not  indifferent  or  quali- 
fied to  serve  as  a  juror,  the  court  sustained 
the  challenge  and  he  was  excused.  We  do 
not  perceive  any  error  in  this  ruling.  The 
precise  question  was  raised  in  State  v.  Boon, 
80  N.  C.  461.  In  that  case  one  of  the  jurors 
was  called,  and  passed  without  a  challenge 
to  the  prisoner,  who  accepted  him.  When 
he  was  about  to  be  sworn  as  a  juror,  he  stat- 
ed to  the  court  that  he  was  related  to  the 
deceased  and  the  prisoner.  At  his  own  re- 
quest the  court  directed  to  stand  aside,  and 
declined  to  have  him  sworn  as  one  of  the 
jurors.  The  exception  of  the  prisoner  to 
this  ruling  was  overruled.  A  similar  deci- 
sion was  made  in  State  v.  Adair,  66  N.  C. 
298,  where  12  of  the  venire  had  been  ten- 
dered and  accepted  by  the  prisoner  and  duly 
sworn  as  jurors;  but  before  they  were  im- 
paneled it  was  found  that  one  of  the  jurors 
was  related  to  two  of  the  prisoners,  which 
fact  was  not  known  to  counsel  or  the  court 
when  the  juror  was  sworn.  He  was  dis- 
charged, and  the  ruling  was  sustained  by 
this  court  on  appeal;  Pearscm,  0.  J.,  saying 
that,  "as  the  jury  was  not  impaneled  and 
charged  with  the  case,  it  was  within  the 
discretion  of  the  court  to  allow  the  solicitor 
the  benefit  of  a  challenge  for  cause,  so  as  to 
secure  a  jury  indifferent  as  between  the 
state  and  the  prisoner.'*  This  rule  of  prac- 
tice is  well  settled  by  the  authorities.  State 
▼.  Jones,  80  N.  O.  415;    State  ▼.  Cunning- 
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ham,  72  N.  G.  469;   State  v.  Qreen,  95  N.  C 
C14;    State  v.  Ward,  39  Vt  225. 

[2, 3]  The  rule  really  goes  beyond  this,  for 
it  is  the  right  and  duty  of  the  court  to  see 
that  a  competent,  fair,  and  impartial  Jury 
are  impaneled,  subject  to  the  right  of  per- 
emptory challenge  by  the  prisoner;  and  In 
the  discbarge  of  this  duty  it  may  stand  aside 
a  juror  at  any  time  before  the  jury  are  im- 
paneled and  charged  with  the  case.  State  v. 
Jones,  supra;  State  v.  Boon,  supra,  and 
CBLS&f  therein  cited.  The  court  therefore 
may  act  of  its  own  motion,  in  furtherance  of 
justice,  and  need  not  wait  for  a  formal  chal- 
lenge, if  a  juror  appears  to  be  disqualified. 
Any  other  practice  would  be  subversive  of 
fair  and  impartial  trials,  and  we  do  not  un- 
derstand the  learned  counsel  of  the  prisoner 
to  insist  strenuously  upon  this  exception. 
It  may  be  added  that  it  does  not  appear  tl^at 
the  prisoner  had  exhausted  his  peremptory 
challenges.  His  right  to  challenge  is  not 
one  to  select,  but  to  reject,  a  juror;  and, 
as  was  said  In  State  v.  Cunningham,  supra, 
"he  obtained  a  jury  of  his  own  selection, 
and  In  no  point  of  vie^  was  he  prejudiced 
by  the  action  of  the  court."  Thompson  on 
Trials  (1889)  f  120.  He  had  no  vested  right 
to  a  particular  juror. 

[4]  It  appears  from  the  case  that  the  state 
was  permitted  to  prove  that  the  prisoner  had 
several  times  unlawfully  sold  liquor,  in  the 
presence  of  Oliver  Layden,  at  his  place  of 
business.  It  is  evident,  we  think,  from  the 
case  and  the  charge  of  the  court  that  this 
evidence  was  introduced  to  identify  the  pris- 
oner as  the  one  who  had  committed  the  hom- 
icide, and  to  show  premeditation  and  delib- 
eration in  the  killing.  As  the  prisoner  after- 
wards admitted  that  he  killed  Layden,  and 
as  the  jury,  by  their  verdict,  negatived  the 
existence  of  premeditation  In  doing  the  act, 
the  testimony  was  harmless.  If  not.  In  itself, 
comfietent  State  v.  Brantley,  84  N.  C.  766, 
does  not  apply.  It  appears  from  the  evi- 
dence that  the  prisoner  had  threatened  the 
deceased,  and  about  the  same  time  that  some 
of  the  threats  were  made  he  had  prepared 
himself  with  a  deadly  weapon,  a  pistol  of  38 
caliber,  to  execute  them,  and  he  actually  did 
use  it  for  that  purpose;  and  there  was,  in 
this  case,  direct  evidence  to  connect  the  pris- 
oner with  the  homicide — ^facts  which  did  not 
exist  in  the  Brantley  Case.  Besides,  the 
jury  would  hardly  have  acquitted  the  prison- 
er of  the  capital  felony  if  they  attached  any 
importance  whatever  to  this  proof  as  show- 
ing a  motive  for  the  killing.  They  seemed 
to  have  clearly  understood  the  case  and  the 
charge,  and  to  have  convicted  the  prisoner 
upon  unobjectionable  proof. 

[6]  There  was  no  error  in  permitting  the 
articles  found  at  the  place  of  the  homicide 
to  be  exhibited.  This  was,  at  least,  com- 
petent for  the  purpose  of  Id^itiflcation;  and 
If  the  prisoner  was  prejudiced  thereby,  and 
he  does  not  appear  to  have  been,  It  was 
merely  incidental,  and  does  not  render  the 


evidence  incompetent  We  find  It  stated  in 
Underbill  on  Criminal  Evidence,  §  47,  that 
*'an  article  of  personal  property,  the  rel- 
evancy of  which  has  been  shown  by  its 
identification  with  the  subject-matter  of  the 
crime,  may  be  exhibited  to  the  jury  in  the 
courtroom,  either  as  direct  evidence  of  a 
relevant  fact,  or  to  enable  them  to  under- 
stand the  evidence,  or  to  realize  more  com- 
pletely its  cogency  and  force." 

[6, 7]  The  prisoner  complains  that,  as 
stated  in  the  case,  '*a  ripple  of  laughter  pass- 
ed over  the  courtroom,  and  the  slightest 
applause — one  or  two  hand  claps  by  ladies 
who  were  present"  This  was  caused  by  a 
question  asked  of  the  state's  witness  Robert 
Winslow  as  to  what  had  passed  between  him 
and  defendant's  counsel,  and  the  further 
question  by  the  solicitor  as  to  whether  he 
had  been  summoned  by  the  prisoner's  coun- 
sel. The  judge  rebuked  this  demonstration 
very  promptly  and  severely,  and  immediately 
instructed  and  cautioned  the  jury  not  to  be 
influenced  by  it  in  the  slightest  degree,  and 
we  must  assume  that  they  followed  his  di- 
rections. The  court  evidently  concluded  that 
the  incident,  in  view  of  the  caution  given  to 
the  jury,  was  harmless.  The  conduct  of  the 
trial  must  be  left  largely  to  the  discretion 
and  control  of  the  presiding  judge,  and  it 
would  have  to  be  a  very  extreme  case  to  In- 
duce interference  by  this  court  with  the  ex- 
ercise of  his  judgment  He  would  undoubt- 
edly have  ordered  a  mistrial  if  he  had 
thought  that  any  prejudice  to  the  prisoner 
had  resulted  from  misconduct  of  the  by- 
standers. In  the  absence  of  any  finding  by 
the  judge  to  the  contrary,  we  must  hol4,  in 
support  of  his  ruling,  that  the  unfortunate 
disturbance  was  not  of  such  character  or 
proportions  as  to  disqualify  the  jurors  for 
the  proper  and  unbiased  discharge  of  their 
duties.  We  see  nothing  ourselves  in  the 
circumstances,  as  they  appear  in  the  record, 
to  impeach  the  Integrity  of  the  verdict 

This  case  Is  not  like  State  v.  Wilcox,  131 
N.  C.  707,  42  S.  E.  636 ;  for  there  the  judge 
found  as  a  fact  that  the  prisoner  had  been 
prejudiced  by  the  demonstration  of  the  by- 
standers, which  was  of  a  very  serious  nature 
and  plainly  calculated  to  infiuence  the  jury. 
It  is  more  like  State  v.  Harrison,  145  N.  C. 
408,  at  page  414,  59  S.  E.  867,  at  page  869, 
in  which  it  was  said:  "The  defendant  ex- 
cepts because,  during  the  argument  of  the 
solicitor,  the  defendant's  counsel  Interrupted 
him  to  correct  a  statement  The  solicitor 
made  a  sharp  retort;  whereupon  a  large 
part  of  the  crowd  in  the  courtroom  broke 
into  applause,  which  lasted  several  minutes. 
We  find  that  the  court  reproved  the  audi- 
ence in  strong  terms  for  the  misconduct,  re- 
quired the  solicitor  to  suspend  his  speech 
until  it  could  be  investigated,  and  called  the 
officers'  before  the  court  and  inquired  of  them 
as  to  who  engaged  in  the  applause.**  The 
court  did  substantially  the  same  thing  in 
this  case.    In  the  Harrison  Case  the  excep- 
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tioo'of  the  prisoneTp  which  was  based  upon 
the  demonstration  by  the  crowd,  was  oyer- 
niled  by  this  court 

[8]  There  is  an  exception  to  an  Instruction 
of  the  court  upon  the  weight  to  be  given  to 
the  testimony  of  interested  witnesses,  and 
to  that  of  the  defendant;  but  we  think  that 
the  charge  In  this  resi)ect  was  very  full  and 
explicit,  and  conformed,  at  least,  to  the 
rulings  in  State  v.  Byers,  100  N.  C.  512,  6  S. 
E.  420,  where  the  judge  told  the  Jury  that 
"It  was  their  duty  to  scrutinize  the  testi- 
mony [of  certain  witnesses]  carefully,  be- 
cause of  their  Interest  in  the  result,  but, 
notwithstanding  such  interest,  they  might 
believe  all  they  had  said  or,  only  a  part  of 
it,  or  none  of  It,  according  to  the  conviction 
produced  upon  their  minds  of  Its  truthful- 
ness/* This  Instruction  was  approved  by 
this  court  Besides,  the  judge  substantially 
charged  In  this  case,  as  did  the  court  in  the 
Byers*  Case,  that  If  they  believed  the  defend- 
ant's testimony  they  should  acquit  him. 
What  stronger  language,  In  favor  of  the 
prisoner,   could  he  have  used? 

[9, 1 0]  The  prisoner  further  excepts  be- 
cause, as  he  says,  the  court  charged  the 
jury  that  the  law  presumed  malice  from 
a  killing  with  a  deadly  weapon,  and  he 
would  be  guilty  of  murder  In  the  second 
degree,  unless  he  had  shown,  merely  to  their 
satisfaction,  and  not  beyond  a  reasonable 
doubt,  such  facts  and  circumstances  as  would 
reduce  the  killing  to  manslaughter  or  ex- 
cusable homicide.  It  Is  objected  that  this 
instruction  required  the  jury  to  consider 
only  testimony  introduced  by  the  prisoner, 
and  State  v.  Castle,  133  N.  C.  769,  46  S.  E,  1, 
is  cited  in. support  of  the  proposition.  But 
we  do  not  think  the  instruction,  when  con- 
sidered, not  by  itself,  but  with  the  context, 
has  that  effect  The  court  had  before  ex- 
pressly instructed  the  jury  that  In  passing 
upon  the  matters  set  up  in  mitigation  or 
defense,  they  should  consider  all  the  evi- 
dence in  the  case,  "both  that  of  the  state 
and  that  of  the  prisoner.**  The  judge  did  In 
this  case  precisely  what  It  was  said  In 
Castle*s  Case  he  should  have  done,  and 
which  he  failed  to  do  In  that  case.  So 
Castle^s  Case  supports  the  charge,  which 
should  be  taken  as  a  whole  and,  as  we  have 
often  said,  construed,  not  textually,  but  con- 
textually.  It  will  not  do  to  dismember  the 
charge  and  consider  the  several  parts  with- 
out any  reference  to  each  other,  but  it  must 
be  viewed  In  Its  entirety.  State  v.  E^um, 
138  N.  O.  600,  50  S.  B.  283;  Komegay  v. 
Railroad,  154  N.  C.  389,  70  8.  E.  731;  State 
V.  Lewis,  154  N.  O.  632,  70  S.  E.  619;  Jef- 
fress  V.  Railroad,  158  N.  C.  215,  73  S.  B. 
1013;  and  State  v.  Price.  158  N.  O.  642, 
74  &  E.  587.  The  case  last  cited  is  very 
much  like  this  in  the  particular  question 
raised.  The  charge  of  the  court  as  a  whole, 
was  a  full  and  clear  statement  of  the 
law  as  applicable  to  the  facts,  and  Is  sus- 


tained by  numerous  authorities.  State  v. 
Quick,  150  N.  C.  821,  64  S.  E.  li38;  State  v. 
Rowe,  155  N.  C.  436,  71  S.  Ew  332;  State 
V.  Slmonds,  154  N.  0.  197,  69  S.  E.  790. 

The  prisoner,  In  the  trial  of  this  case,  has 
had  every  advantage  the  law  allows;  and 
the  jury,  under  the  evidence  and  a  dear 
and  impartial  statement  of  the  law  from  the 
court,  have  rejected  his  version  of  the  hom- 
icide. There  was  evidence  of  murder  In 
the  first  degree;  but  the  jury  have  taken  a 
merciful  view  of  the  case  and  given  the\)rls- 
oner  the  benefit  of  the  doubt  as  between  the 
two  grades  of  felony,  and  convicted  him  of 
murder  in  the  second  degree.  We  find  noth- 
ing in  the  record  which  should  induce  us  to 
disturb  the  verdict  or  the  sentence  of  the 
court  We  cannot  sustain  the  exception  that 
the  punishment  Imposed  by  the  court  Is,  as 
matter  of  law,  excessive,  under  the  facts 
and  circumstances  of  the  case;  for  It  is  not 
so.  If  there  are  extenuating  circumstances 
which  do  not  now  appear,  or  of  which 'the 
law  takes  no  cognizance,  relief  must  be 
sought  from  another  source. 

No  error. 

(162  N.  C.  575) 
STATE  V.   McADEN. 

(Supreme  Court  of  North  d^brolina.     March  5, 

1913.) 

1.  Cbihinal  Law  (§  90*)— Jubisdiction  of 
Justices  of  the  Peace. 

Under  Pub.  Laws  1909,  c  445.  §  18,  regu- 
lating automobiles,  providing  that  any  person 
violating  that  act  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  or  plea  of  guilty 
shall  be  punished  by  a  fine  not  exceeding  $50 
and  costs,  or  by  imprisonment  not  exceeding 
20  days,  or  both,  a  justice  of  the  peace  has  ju- 
risdiction only  to  bind  over  a  person  accused 
of  a  violation,  notwithstanding  section  19,  pro- 
viding that  all  police  justices  or  justices  of  the 
peace  shall  have  jurisdiction  to  bear,  try,  and 
pass  sentence  for  any  violation,  since  the  pun- 
ishment prescribed  exceeds  the  constitutional 
limitation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ti  129-136 ;   Dec.  Dig.  i  90.*] 

2.  Indictment  and  Information  (§  8*)— Of- 
fenses Which  must  bb  Pbosecuhbd  bt  In- 
dictment. 

Where  a  justice  of  the  peace  court  had  no 
jurisdiction  to  try  and  pass  sentence  for  a  mis- 
demeanor, because  the  punishment  prescribed 
exceeded  the  constitutional  limitation^  accused 
could  not  be  tried  de  novo  in  the  superior  courti 
on  appeal  from  a  conviction  before  a  justice  of 
the  peace,  without  a  bill  of  indictment 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §i  9-23 ;  Dec  Dig. 
8  3.*] 

Appeal  from  Superior  Court,  Franklin 
County ;  Carter,  Judge. 

R.  Y.  McAden  was  convicted  of  a  misde- 
meanor, and  he  appeals.  Reversed,  and  pro- 
ceeding dismissed. 

W.  H.  Yarborough,  Jr.,  of  Louisburg,  for 
appellant  Atty.  Gen.  Bickett  and  Asst  Atty. 
Gen.  Calvert,  for  the  State. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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BROWN»  J.  [1, 2]  The  defendant  was 
tried  and  convicted  in  the  justice  of  the 
peace  court  for  violating  section  18,  c.  '445, 
Laws  of  1909,  wliicb  rends  as  follows:  "Any 
person  violating  any  of  the  provisions  of 
this  act  shall  be  guilty  of  a  misdemeanor,  and 
any  one  who  shall  be  convicted  thereof,  or 
who  shall  plead  guilty  to  any  complaint  for 
the  violation  thereof,  shall  be  punished  by  a 
fine  not  exceeding  fifty  dollars,  and  costs  of 
prosecution,  or  by  imprisonment  not  exceed- 
ing twenty  days,  or  both.'* 

Section  19  provides  that  "all  police  justices 
of  any  city  or  justices  of  the  peace  of  any 
township,  where  any  such  violation  shall  oc- 
cur, shall  have  jurisdiction  to  hear,  try,  and 
pass  sentence  for  any  and  all  violatlonli  of 
any  of  the  provisions  of  this  act** 

The  warrant  in  this  case  was  Issued  by  a- 
justice  of  the  peace.  The  justice  adjudged 
tbe  defendant  guilty,  and  imposed  a  sentence 
of  $10  and  costs,  firom  which  judgment  the 
defendant  appealed  to  tbe  superior  court 
In  the  superior  court  the  case  was  tried  de 
novo  upon  an  amended  warrant,  without  a 
bill  of  indictment 

It  is  plain  that  under  the  Constitution 
the  justice's  court  had  no  final  jurisdiction, 
as  the  punishment  prescribed  for  the  offense 
exceeds  the  limit  fixed  by  the  organic  law. 

The  attempt  to  give  the  justice  of  the 
peace  final  jurisdiction  is  rendered  abortive 
by  the  addition  of  the  words  "or  both"  at  the 
end  of  section  18  of  the  act 

The  act  conferring  final  jurisdiction  Is  of 
no  effect,  unless  the  punishment  prescribed  is 
within  the  constitutional  limitation.  The 
justice  had  no  jurisdiction,  except  to  bind 
pver  and  the  superior  court  could  proceed  to 
try  only  upon  a  true  bill  of  indictment  re- 
turned by  the  grand  jury.  State  v.  Fesper- 
man,  108  N.  a  770,  18  S.  B.  14;  State  v. 
Perry.  71  N.  a  522 ;  State  v.  Cherry,  72  N. 
C.  123;  State  v.  Heidelburg,  70  N.  C.  496; 
State  V.  Vermington,  71  N.  a  264 ;  State  v. 
Hooker,  145  N.  C.  581,  59  S.  E.  866;  Connor 
&  Cheshire  on  Const  of  N.  O.  p.  581. 

The  point  presented  by  this  appeal  has 
been  so  frequently  decided  that  a  further 
discussion  of  it  Is  unnecessary. 

The  motion  to  quash  the  proceeding  la  al- 
lowed, and  the  proceeding  dismissed. 

Reversed. 

CLARK,  C.  J.,  concurs  that  the  use  of  the 
words  giving  the  court  power  to  Impose  "a 
fine  not  exceeding  $50,  or  imprisonment  not 
exceeding  20  days,  or  both*'  deprived  the 
justice  of  the  peace  of  final  jurisdiction;  for 
the  extent  of  the  punishment  permissible 
determines  the  jurisdiction.  State  v.  Fesper- 
man,  106  N.  a  770,  13  S.  E.  14. 

In  State  v.  Neal,  120  N.  C.  618,  27  S.  BL 
84,  58  Am.  St  Rep.  810,  it  is  said:  'rThe  case 
was  tried  before  a  justice  of  the  peace,  and 
the  defendant  appealed.  In  the  superior 
court  a  bUl  of  indictment  was  found  by  the 


grand  jury,  and  the  defendant  was  tried 
thereon.  Therefore,  in  any  aspect,  there  was 
jurisdiction:  Whether  the  court  acquired  it 
by  the  appeal,  or  had  original  jurisdiction 
by  the  indictment,  it  is  immaterial  to  de- 
cide." In  this  case,  on  the  trial  in  the  su- 
I)erior  court  on  appeal,  the  defendant  did 
not  raise  the  objection  that  there  should  be 
an  indictment  found,  but,  on  the  contrary, 
merely  asked  for  a  bill  of  particulars,  which 
was  furnished.  This  being  merely  a  mis- 
demeanor, there  Is  no  reason  why  a  defend- 
ant should  not  be  allowed  to  ''waive  a  bill,'* 
as  we  luiow  is  not  unusual  practice  on  the 
circuit  If  the  defendant  does  not  want  an 
indictment,  and  the  offense  is  a  petty  mis- 
demeanor, there  can  be  no  cause  why  he 
should  be  subjected  to  the  costs  and  delay 
attendant  thereon.  It  is  not  unusual  nor 
reprehensible  practice,  and  no  good  reason 
can  be  given  against  it 

The  law  is  not  beyond  being  modernized 
by  a  little  everyday  common  sense.  The  per- 
sistent tendency  of  the  age  is  to  render  law 
and  its  practice  and  procedure  more  an  in- 
stitution of  to-day,  and  to  give  less  heed  to 
methods  of  procedure  which,  if  ever  founded 
upon  good  cause,  were  based  upon  reasons 
which  long  since  have  ceased  to  exist 

In  this  connection,  it  may  be  well  to  ob- 
serve that  when  there  is  an  appeal  from  a 
justice  in  a  criminal  case,  if  an  indictment 
is  found,  though  the  justice  had  no  jurisdic- 
tion, the  appeal  is  not  dismissed,  but  the  trial 
proceeds.  There  can  be  no  reason  why  the 
same  rule  should  not  apply  on  appeals  from 
the  justice  in  civil  actions  of  which  he  had 
no  jurisdiction.  In  such  case,  in  analogy 
to  appeals  in  criminal  actions,  tJie  complaint 
should  be  amended  and  the  action  proceed. 
There  can  be  no  reason  to  dismiss  the  party, 
who  is  already  in  court,  and  thereupon  send 
the  officer  to  bring  him  back  into  court 
This  has  been  discussed  in  Unitype  Co.  v. 
Ashcraft,  155  N.  C.  71,  71  S.  B.  61,  and  In 
Wilson  V.  Insurance  Co.,  155  N.  Ol  177,  71 
S.  E.  79. 

In  McMillan  v.  Reeves,  102  N.  a  659, 
9  S.  EL  452,  Smith,  C  J.,  says,  on  a  similar 
proposition:  "It  is  not  material  to  inquire 
into  the  question  of  the  jurisdiction  invoked 
in  initiating  the  suit,  since  any  objection  on 
this  account  is  obviated  by  the  removal  of 
the  cause  into  the  superior  court  presided 
over  by  the  judge." 

In  Being  v.  Railroad,  87  N.  C  368,  it  was 
held  that  where  the  subject-matter  of  the 
action  is  one  of  which  the  court  of  the  jus- 
tice of  the  peace  and  the  superior  court 
have  concurrent  jurisdiction,  and  the  case 
is  carried  by  appeal  to  the  superior  court, 
the  latter  will  retain  jurisdiction,  though  the 
proceeding  in  the  court  of  the  justice  of  the 
peace  was  void  for  Irregularity.  The  ground 
is  that  the  case  having  gotten  into  the  su- 
perior court,  which  has  jurisdiction,  the  no- 
tice of  appeal  had  the  same  efficacy  as  the 
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service  of  a  stunmons  In  bringing  the  defend- 
ant Into  conrt 

As  far  back  as  West  v.  Klttrell,  8  N.  a 
493,  It  was  held  that  where  a  case  was  car- 
ried to  the  superior  court  from  a  lower 
court,  the  former  would  retain  jurisdiction, 
If  It  were  a  subject-matter  of  which  the  su- 
perior court  would  have  had  jurisdiction  If 
the  action  had  been  orig:lnally  Instituted 
in  that  court 

The  sole  object  In  serving  a  summons  Is 
to  give  the  defendant  notice  to  come  into 
court  When  he  has  had  a  trial,  on  a  bona 
fide  mistake  of  jurisdiction  by  the  plaintiff, 
before  a  justice  of  the  peace,  and  the  case 
is  tried  on  appeal  In  the  superior  court,  the 
defendant  has  really  had  a  more  suffld^it 
notice  and  is  better  prepared  to  try  than  if 
he  had  originally  been  served  with  sum- 
mons to  appear  In  the  superior  court  There 
can  be  no  good  end  served  by  dismissing  an 
action  thus  brought  Into  the  superior  court 
by  appeal,  and  requiring  the  defendant  to 
be  again  brought  into  the  same  court  by  the 
service  of  a  summons  to  try  the  same  case. 
Such  restricted  views  of  the  function  of  a 
court  have  disappeared  In  all  other  like  in- 
stances. Formerly,  if  an  action  was  brought 
in  a  wrong  county,  or  erroneously  in  law, 
when  it  should  have  been  in  equity,  or  \ice 
versa,  or  if  begun  before  the  clerk,  when  it 
should  have  been  begun  in  the  superior  court, 
the  action  was  dismissed.  Now,  in  all  these 
cases,  the  case  proceeds  to  trial.  In  the  first- 
named  case  there  is  merely  a  transfer  to 
the  proper  court,  if  objection  is  made,  but 
not  otherwise.  In  the  other  cases  the  su- 
perior court,  having  jurisdiction  of  the  sub- 
ject-matter, proceeds  with  the  trial  as  if  the 
cause  had  originally  been  instituted  therein, 
though  the  other  court  wherein  It  began 
had  no  jurisdiction. 

The  same  common  sense  method  should  be 
applied  to  appeals  from  a  justice  of  the 
peace  In  dvil  actions;  at  least,  whenever 
the  judge  is  of  opinion  that,  through  a  bona 
fide  mistake  of  the  plaintiff  as  to  jurisdic- 
tion, it  was  erroneously  begun  before  the 
justice.  The  object  of  the  law  is  more  and 
more  clearly  seen  to  be  the  administration 
of  justice  without  unnecessary  regard  to 
technicalities  or  fine  distinctions  as  to  mat- 
ters of  pleadings.  We  also  certainly  should 
not  see  the  spectacle  of  parties  being  turn- 
ed out  of  court  to  be  brought  bac^  into  the 
same  court  to  Utlgate  the  same  matter.  The 
earactlon  of  the  added  delay  and  cost  being 
unnecessary,  such  methods  cannot  commi^d 
themselves  to  onx  Judgment. 

(161  N.  C.  887) 

BUIiLOCK   v.    BTTLLOOK. 

(Supreme  Court  of  North  Carolina.    March  6, 

1913.) 

Trusts  (§  373*  y— Question  op  Liaw  ob  Fact. 
While  an  Instrument,  executed  and  deliver- 
ed by   a   grantee  of  land  to  the  grantor,   his 


father,  stating  that  In  eonsideraHon  of  the  deed 
to  the  home,  by  mutual  consent  and  agreement, 
his  father  would  act  as  guardian,  and  his  rul- 
ings should  be  final,  that  the  house  should  al- 
ways be  a  home  for  the  comfort  and  enjoyment 
of  hifr  father  and  other  members  of  the  family 
named,  that  the  guardianship  of  the  property 
should  be  handed  down  to  the  next  oldest  Uving 
sister  or  brother,  with  the  same  authority  and 
that  the  property  was  neither  to  be  rented, 
mortgaged,  nor  sold,  was  inartificially  drawn, 
the  court  should  have  submitted  to  the  jury  the 
question  whether  it  was  intended  that  the  gran- 
tee should  stand  seized  of  the  premises  for  the 
benefit  of  the  other  parties  named,  during  their 
lifetime,  the  intention  to  be  gathered  from  the 
writing  and  the  evidence  in  regard  to  the  trans- 
action; and  hence  the  court  erred  In  holding 
as  a  matter  of  law  that  the  agreement  was  a 
mere  license,  revocable  by  the  grantee  at  wilL 
[Ed.  Note.-r-For  other  cases,  see  Trusts,  Cent 
Dig.  §§  604-G06 ;   Dec.  Dig.  §  373.*] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty;   Daniels,  Judge. 

Action  by  Thomas  H.  Bullock  against 
Thomas  J.  Bullock.  Judgment  for  defendant, 
and  plaintiff  appeals.  New  trial  ordered  in 
part. 

T.  T.  Hicks,  of  Henderson,  for  appellant 
T.  M.  Pittman  and  A.  C.  &  J.  P.  Zollicoffer, 
all  of  Henderson,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  by  a 
father  against  his  son  to  set  aside  his  deed 
to  his  son  on  the  ground  of  fraud.  The  jury 
found  this  issue  against  th'e  plaintiff.  The 
plaintiff  further  alleged  an  estate  for  life  in 
the  property  by  virtue  of  the  following  agree- 
ment: "To  Whom  It  may  Concern:  This  is  to 
certify  that  I,  Thos.  J.  Bullock,  in  considera- 
tion of  the  deed  to  our  home,  the  same  being 
in  my  name,  do  thereby  state  that  by  mutual 
consent  and  agreement  my  father,  Thos.  H. 
Bullock,  will  act  as  guardian,  and  his  rul- 
ings shall  be  final.  That  said  house  shall 
always  be  a  home  for  the  comfort  and  en- 
joyment of  my  father,  Thos.  H.  Bullock,  and 
Mrs.  Nannie  A.  Bullock,  and  for  my  brothers, 
Henry  B.,  Willie  B.,  and  for  my  sisters, 
Maggie  J.,  the  son  of  the  deceased  Robt 
Ia  Owens,  Mrs.  Frances  Thompson  and  Sallla 
The  guardianship  of  said  property  shall  be 
handed  down  to  the  next  oldest  living  sister 
or  brother,  with  the  same  authority  vested  -in 
him  or  her  as  is  above  set  forth.  It  is  to  be 
expressly  understood  that  said  property  is 
neither  to  be  rented  or  mortgaged  ndr  sold. 
This  testament  Is  to  remain  at  home,  in  the 
possession  of  the  guardian,  as  a  code  where- 
by he  or  she  may  be  directed  as  guardian 
from,  time  to  time,  as  the  case  may  be.  Giv- 
en under  my  hand,  this  the  fifteenth  day  of 
October,  1909,  at  Henderson,  North  Carolina. 
Thomas  J.  Bullock,  Holder  of  the  Deed." 

The  land  in  controversy  was  conveyed  to 
the  i^alntlff  August,  1902.  On  October  5, 
1909,  he  conveyed  it  to  the  defendant  On 
October  15,  1909,  the  defendant  delivered  to 
the  plaintiff  the  above  instrument  The  plain- 
tiff testified  that  he  had  paid  something  on 
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the  land,  and  tbat  seme  of  bis  other  chil- 
dren had  paid  Bomethlng  thereon,  and  the  de- 
f^dant  the  balance.  The  defendant  testified 
that  he  had  paid  all  the  purchase  money  ex- 
cept a  very  small  sum,  and  the  deed  had 
been  made  to  his  father  In  1902  at  his  In- 
stance, and  that  the  conveyance  by  his  father 
to  him  In  1909  was  In  pursuance  of  the  orig- 
inal understanding,  and  because  of  his  pay- 
ment of  substantially  all  the  purchase  money. 
On  this  second  cause  of  action  the  court  sub- 
mitted this  Issue:  "Has  plaintiff  any  estate 
in  the  land  described  In  the  complaint  under 
the  paper  writing  from  defendant  to  the 
plaintiff,  dated  October  15, 1909r'  Under  the 
direction  of  the  court  the  Jury  answered 
this:  ''No;  a  license  terminable  at  will  upon 
reasonable  notice."  To  that  instruction  ex- 
ception was  taken.  The  court  entered  Judg- 
ment against  the  plaintiff. 

The  above  Instrum^it  is  very  inartlficially 
drawn.  It  was  not  a  conveyance  because 
there  are  no  words  of  conveyance  and  no 
seal.  But  from  the  recital  therein  "in  con- 
sideration of  the  deed  to  home*'  and  "by 
mutual  consent  and  agreement,"  and  the 
words  at  the  end  describing  the  defendant  as 
"holder  of  the  deed,"  and  upon  the  evidence, 
it  might  well  be  inferred  that  the  intention 
of  the  parties  was  that  the  defendant  should 
stand  seised  of  the  premises  for  the  benefit 
of  the  other  parties  named  therein,  during 
their  lifetime.  The  intention  must  be  gath- 
ered, not  only  from  the  face  of  the  writing, 
which  itself  is  not  clear,  but  from  the  evi- 
dence in  regard  to  the  transaction.  We  think 
this  should  all  have  been  submitted  to  the 
Jury,  and  that  the  Judge  should  not  have 
held  as  a  matter  of  law  that  the  agreement 
was  a  mere  license,  revocable  at  will  of  de- 
fendant. 

The  case  will  therefore  go  back  for  a  new 
trial  upon  this  last  Issue.  The  costs  of  this 
court  will  be  divided. 

Partial  new  trial. 


OSt  N.  C.  580) 


STATE  V.   KING. 


(Supreme  Ck>urt  of  North  Carolina.     March  5, 

1913.) 


1.  CaiiimAi.    liAw     <§     539*)  —  EviDKNCE — 
Statement  or  Accused   on   Preliminary 

E^XAMINATI0F. 

On  trial  for  anon,  accused's  nnswom 
statement  before  the  magistrate  was  properly 
admitted  in  evidence,  where  it  was  shown  that 
the  magistrate  told  him  before  he  made  the 
statement  that  he  need  not  make  any  statement 
unless  he  wished,  or  answer  any  question,  and 
that,  if  he  did  not,  it  would  not  be  taken 
against  him. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Gent  Dig.  §  1280 ;  Dec.  Dig.  i  539.*] 

2.  Arson    (S   40*)— Dvidencb— Weight    and 

SUTFICXENOir. 

On  a  trial  for  setting  fire  to  a  feed  ham, 
evidence  held  to  present  a  qnestion  for  the  Jury 
as  to  accused's  guilt 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  I  76;   Dec.  Dig.  i  40.*] 


Appeal  from  Superior  Gonrt,  Franklin 
County;  CUne,  Judige. 

Norman  King  was  convicted  of  setting  fire 
to  a  bam,  and  he  appeals.    Affirmed. 

W.  M.  Person,  of  Louisburg,  for  appellant 
The  Attorney  General,  for  the  State. 

CLARK,  C.  J.  The  defendant  and  one 
Egerton  were  indicted  for  setting  fire  to  a 
feed  barn,  the  property  of  F.  B.  McKinne.  A 
nol.  pros,  was  entered  as  to  Egerton  during 
the  trial. 

[11  The  voluntary  statement  of  the  defend- 
ant under  Revlsal  1905,  i  3194,  at  the  magis- 
trate's trial,  was  offered,  as  to  which  the 
judge  found  the  following  facts:  "The  mag- 
istrate said  to  King,  'Do  you  wish  to  make 
a  statement  about  the  matter?'  to  which  he 
replied  'Yes,  sir.'  The  magistrate  then  cau- 
tioned him,  'You  need  not  make  any  state- 
ment unless  you  wish.  You  need  not  an- 
swer any  questions ;  and,  if  you  do  not  make 
a  statement  or  answer  any  questions,  it  will 
not  be  taken  against  you.'  King  still  said  he 
wanted  to  make  a  statement,  and  did  so,  and 
was  questioned  hy  counsel."  His  Honor  prop- 
erly held  this  evidence  competent  It  is  suf- 
ficient If  the  statute  Is  substantially  com- 
plied with.  State  v.  De  Graff,  113  N.  O. 
G88,  18  S.  E.  507;  State  v.  Rogers,  112  N. 
C.  874,  17  S.  K  297.  In  State  v.  Parker,  132 
N.  a  1017,  43  S.  B.  830,  relied  on  by  the  de- 
fendant, the  defendant  had  been  sworn,  which 
was  contrary  to  the  requirement  of  this 
section,  and  hence  it  was  held  that  the  state- 
ment, being  under  the  compulsion  of  an  oath, 
was  not  competent  under  Revlsal  1905,  |  3194. 
Also,  it  did  not  ai^;>ear,  as  It  does  in  this 
case,  how  the  accused  was  cautioned,  but  it 
was  merely  stated  that  he  had  been  "cau- 
tioned." In  State  v.  Simpson,  133  N.  C.  678, 
45  S.  E.  567,  State  v.  Parker  is  referred  to, 
and  the  above  distinction  Is  pointed  out 

[2]  The  only  other  exception  la  that  the 
evidence  was  not  sufficient  to  be  submitted 
to  the  Jury.  The  evidence  for  the  state 
tends  to  show  that  the  feed  bam  of  F.  B. 
McKinne  in  Franklin  county  was  burned  be- 
tween 7  and  8  o'clock  on  the  evening  of 
March  9,  1912.  This  barn  stood  in  the  rear 
of  the  foreman's  house  about  200  yards.  The 
defendant  was  employed  on  a  place  about 
one-half  mile  from  the  bam.  The  foreman 
testified  that  that  afternoon  both  the  de- 
fendants were  present  while  he  was  engaged 
in  mnning  a  fence  to  the  bam;  that  they 
interfered  with  his  hands  and  he  made  them 
leave;  that,  while  milking  that  night,  he 
heard  some  persons  talking  coming  up  to  the 
bam,  and  soon  afterwards  he  found  the  barn 
on  fire.  On  the  next  day  he  saw  the  traclss 
of  two  shoes,  one  7  or  8  in  size  and  the  other 
a  9  or  10.  The  defendant,  King,  left  the 
neighborhood  shortly  after  the  fire,  and  was 
not  seen  any  more  till  the  trial  before  the 
magistrate.     F.  B.  McKinne,  the  owner  of 
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the  property,  testified  tbat  thereafter  he  saw 
the  defendant  In  Nash  county  going  under 
the  name  of  Bud  Perry,  and  that,  before  the 
magistrate,  King  said  that  he  was  at  Ellis' 
store  picking  the  guitar  30  minutes  before 
the  fire  broke  out  Ellis,  a  witness  for  the 
state,  testified  that  he  was  at  his  store  that 
night,  but  King  did  not  come  there  that 
night,  and  that  he  heard  no  music.  Splvey, 
a  witness  for  the  state,  testified  that  shortly 
after  the  fire  King  said  to  him  that  they 
were  ''accusing  him  of  the  fire,  and  he  be- 
lieved he  would  go  off  a  Uttle  while."  He 
left,  and  two  weeks  later  came  to  the  house 
of  the  witness,  and  asked  him  "what  had 
^een  stirring  since  he  had  been  gone.*'  The 
vfitness  said  that  Mr.  Harris,  the  foreman, 
came  by  the  house  Just  then,  and  the  defend- 
ant said,  "Hush,  don't  say  anything." 

The  above  evidence,  it  is  true,  is  not  very 
strong,  but  It  is  very  rarely  so  In  cases  of 
this  kind,  for  the  act  Is  done  stealthily,  and 
direct  evidence,  or  even  strong  circumstan- 
tial evidence,  cannot  ordinarily  be  procured. 
This  evidence  shows  that  the  defendant  was 
on  the  premises  near  the  harn  the  afternoon 
of  the  fire;  that  he  was  ordered  away  be- 
cause of  some  Interference  with  the  hands; 
that  two  people  came  up  to  the  barn  that 
evening  after  dusk  and  soon  afterwards  the 
fire  broke  out ;  that  the  defendant  said  that 
they  were  "accusing  him  of  the  fire,  and 
that  he  would  leave";  that  he  was  after- 
wards seen  in  an  adjoining  county  passing 
under  an  assumed  name;  that  at  the  trial 
before  the  magistrate  he  stated  that  he  was 
at  Ellis'  store  30  minutes  before  the  fire 
picking  a  guitar,  and  Ellis  testified  that  he 
was  not  there  that  evening,  and  there  was  no 
music. 

All  these  are  circumstances  wlilch  taken 
together  and  uncontradicted  by  any  testi- 
mony of  an  alibi  or  otherwise  satisfied  the 
Jury  that  they  were  the  actions  of  a  guilty 
man.  There  was  sufficient  evidence  to  sub- 
mit the  case  to  the  Jury,  and  12  impartial 
men  have  said  that  there  was  sufficient  to 
satisfy  them.  We  cannot  say  tbat  there 
was  no  evidence  beyond  a  scintilla.  There 
was  motive — ^being  ordered  off  the  premises — 
flight,  passing  under  an  assumed  name,  false 
statements  as  to  being  at  Ellis'  store  Just  be- 
fore the  fire  at  the  very  time,  when  two 
persons,  as  shown  by  the  talking  and  the 
tracks,  came  up  to  the  barn  Just  before  the 
fire  broke  out,  and  defendant's  Inquiry  on  his 
return,  and  his  caution  "Hush,"  when  the 
foreman  passed.  The  Jury  believed  this  con- 
duct, unexplained,  proof  of  guilt  There  be- 
ing some  evidence,  its  weight  and  the  infer- 
ence to  be  drawn  from  it  was  a  matter  for 
the  Jury,  and  not  to  be  determined  as  a 
question  of  law  by  the  court  No  one  cir- 
cumstance in  this  case  would  be  sufficient 
for  conviction,  but  it  is  not  a  case  where 
there  is  a  chain  of  consecutive  circumstances 


which  would  be  no  stronger  than  the  weak- 
est link  therein.  But  it  is  rather  like  a  bun- 
dle of  sticks,  each  of  which  may  be  weak  in 
itself,  but,  when  combined,  cannot  easily  be 
broken. 

The  case  was  fairly  submitted  to  the  Jury 
by  the  Judge  in  a  charge  to  which  there  was 
no  exception  other  than  above  stated,  and 
we  find  no  error. 

iVa  N.  C.  648) 
STATE  ▼.  MATTHEJWS. 

(Supreme  Court  of  North  Carolina.    March  5, 

1913.) 

Homicide   <§    268*)  —  Sufitcienct   of    Evi- 
dence. 

Circumstantial  evidence,  in  view  of  motive 
and  threats,  held  sufficient  to  go  to  the  jury  on 
the  question  of  defendant  having  committed  the 
homicide. 

[Ed.   Note. — For  other  cases,   see   Homicide 
Cent.  Dig.  §  562 ;   Dec.  Dig.  §  268.^] 

Appeal  from  Superior  Court,  Franklin 
County;  dine.  Judge. 

John  Matthews  was  convicted  of  murder, 
and  appeals.    Affirmed. 

The  prisoner  was  indicted  for  the  murder 
of  one  Will  Clifton,  and  convicted  of  mur- 
der in  the  second  degree.  From  the  Judg- 
ment rendered,  he  appealed. 

The  only  question  presented  by  the  appeal 
is  as  to  the  legal  sufficiency  of  the  evidence. 
This  question  was  presented  by-  a  prayer  for 
Instruction  that,  upon  the  whole  evidence,  it 
is  the  duty  of  the  Jury  to  render  a  verdict 
of  not  guiltj'.  The  evidence  for  the  state 
tended  to  show  that  the  home  of  the  deceas- 
ed and  his  wife,  Clarlnda  Clifton,  was  in 
Franlilln  county,  and  that  a  short  time  be- 
fore the  homicide  the  deceased,  Clifton,  had 
been  working  near  Spring  Hope,  in  Nash  coun- 
ty, and  on  the  Sunday  before  the  deceased 
returned  home.  On  the  morning  of  the  homi- 
cide the  deceased,  his  wife,  and  the  defend- 
ant were  at  the  house  of  a  neighbor,  about 
one-half  of  a  mile  away,  and  after  Clifton 
and  his  wife  left  for  their  house  the  de- 
fendant was  seen  going  in  that  direction. 
The  deceased  left  his  house  with  his  gun 
about  11  o'clock,  and  some  time  between  11 
or  12  o'clock  a  shot  was  heard  in  the  locali- 
ty in  which  his  body  was  afterwards  found, 
near  his  home.  About  20  minutes  after  the 
shot  was  heard,  the  defendant  was  seen 
about  three-quarters  of  a  mile  from  the 
house  of  the  deceased.  The  evidence  for  the 
state  further  tended  to  show  that,  in  the  ab- 
sence of  the  deceased,  the  defendant  had 
been  in  the  habit  of  visiting  the  wife  of  the 
deceased.  This  was  admitted  by  Clarlnda 
Clifton  in  her  testimony  as  a  state's  witness. 

Richard  Alston  testified:  "I  knew  WiU 
Clifton.  He  is  dead.  Clarlnda  Clifton  was 
his  wife.  Th^  lived  at  the  same  house  in 
October  last  I  lived  one-half  mile  away. 
They  lived  oft  the  Halifax  road  and  public 
path  from  Oold  Mine  road  to  Mr.  Wood's 


•For  Oder  cum  see  same  topic  and  locUon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndexM 
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store.  I  remember  the  Sunday  Clifton  was 
Idlled.  He,  his  wife,  and  defendant  were  at 
my  house  about  2  hours  by  sun.  Just  came 
there.  Stayed  15  or  20  minutes  after  I  got 
there.  I  sent  a  man  a  gallon  of  wine  by  de- 
fendant; be  was  in  a  buggy.  Clifton  and 
wife  wt-re  walkirg.  Defendant  loft  my  house 
first,  about  8  or  9  o'clock.  Defendant  went 
towards  Clifton's  house.  I  heard  no  conver- 
sation between  them.  Will  Clifton  left  my 
house  sober.  I  saw  defendant  again  that 
evening,  about  half  an  hour  or  an  hour  by 
sun,  near  my  garden;  he  was  on  his  way 
home;  his  horse  walking  along.  Defendant 
lived  two  miles  from  Will  Clifton's.  In  the 
afternoon  he  came  from  the  same  direction 
he  went  in  the  morning.  I  live  nearest  to 
the  Cliftons.  I  went  to  their  house  that 
night  Will  Clifton  was  dead,  lying  on  face 
and  wound  on  back  of  his  head.  I  could 
have  put  my  fist  in  it  Clifton  had  been 
down  about  Spring  Hope.  He  went  away  in 
January,  and  I  had  not  seen  him  since.  Will 
Clifton  and  wife  left  my  house  about  9  or  10 
o'clock  that  morning.  When  defendant  left 
my  house,  he  took  a  road  away  from  the 
Cliftons'  house;  at  least  he  did  so  far  as  I 
saw  him." 

Clarinda  Clifton  testified  that  on  the  Sun< 
day  before  her  husband  came  home  the  de- 
fendant came  to  her  house,  and  one  Wil- 
liam Alston  came  after  him,  and  that  the  de- 
fendant said  to  Alston:  '*Hell  is  going  to  be 
to  pay  here.  Ed  Taylor  and  EHIerson  Jeffer- 
son had  gone  to  Spring  Hope  to  get  Will  to 
come  home.  He  phoned  to  Penny  Mitchell 
yesterday  that  he  was  coming,  and  I  came 
here  last  night  and  lay  in  the  bushes  until 
2  o'clock  with  a  double-barrel  gun  to  kill 
him  if  he  did  come."  She  further  testified: 
''On  Thursday  before  Will  was  killed  on 
Sunday,  the  second  Sunday  in  October,  the 
defendant  came  to  the  field  where  I  was  pick- 
ing cotton,  with  his  gun  In  his  arms,  a'nd 
said:  'Will  did  not  have  any  right  there.'  I 
said,  'Will  says  he  has  a  right  wheresoever  I 
am.'  He  said,  Well,  N.  C.  Qnpton  says  he's 
not  got  any  right  here,  and  he  shan't  stay. 
He  may  live  to  see  the  sun  rise  the  third 
day,  but  he  will  never  see  it  rise  and  set  the 
fourth  day.'  We  went  on  out  to  the  end  of 
the  row,  and  he  said,  'You  may  have  to  tell 
sometlilng;  they  may  make  you  tell  some- 
thing. Don't  you  call  my  name;  you  put  it 
on  some  one  ebse.  I  don't  want  to  kill  you; 
bat  I  win  do  it  I  started  to  kill  you  once 
the  year  you  stayed  at  Rufus  Kearney's,  but 
didn't'  I  did  not  see  defendant  any  more 
until  that  Simday  morning,  the  second  Sun- 
day in  October,  between  8  and  9  o'clock. 
Will  and  I  went  up  to  Richard  Alston's;  he 
and  Richard  were  standing  at  the  back  of 
tlie  house.  Had  horse  hitched  to  the  buggy, 
and  jog  in  buggy.  I  went  to  the  kitchen 
then,  and  saw  him  at  the  door  drinking 
water.  Did  not  see  him  any  more  until 
Monday  night  My  husband  went  over  to 
camp;  came  bad^  and  he  and  I  went  home. 


This  was  about  11  a.  m.  Oarrled  my  little 
child  with  me.  Will  went  into  the  house;  got 
his  coat  and  got  his  gun.  Went  out  the  path 
towards  the  Shocco  road.  That  was  between 
11  and  12  o'clock,  and  I  never  saw  him 
alive  again.  I  went  over  to  Albert  Alston's, 
and  when  I  got  back  between  5'  and  6  o'clock 
in  the  evening,  me  and  the  four  children. 
Will  was  lying  on  the  fioor  dead.  He  had  his 
feet  towards  back  of  house,  head  towards 
fireplace,  sort  of  between  the  beds,  lying 
on  face,  arms  rather  under  him.  Saw  blood 
only  where  he  was  lying.  He  lay  on  two 
quilts  and  a  pillow.  I  tried  to  give  alarm. 
Sent  two  litUe  boys  after  Mr.  Manning.  He 
came.  They  reported  it  to  the  coroner.  He 
came  Monday  morning.  On  the  1st  day  of 
the  preceding  January,  Will  had  gone  to 
Spring  Hope.  Defendant  visited  me.  He 
was  there  sometimes  every  day.  Had  four 
acres  in  cotton  near  there.  I  heard  a  gun 
about  4  o'clock  that  Sunday  evening  in  the 
direction  of  that  house.  Albert  Alston  and 
his  wife  also  heard  it  I  said,  'There  is 
some  one  shooting.'  She  said:  *Some  one  Is 
always  shooting.  They  don't  regard  Sunday.' 
When  I  got  back.  Will's  gun  was  in  the  rack, 
and  his  coat  hanging  up.  He  was  in  his 
shirt  sleeves.  On  the  day  of  the  inquest,  he 
[defendant]  said  to  me:  'Mrs.  Clifton,  they  is 
trying  to  put  this  murder  case  on  me,  and 
if  you  tells  anything  that  I  have  said  I  am 
going  to  do  everything  I  can  against  you  to 
send  you  to  Raleigh ;  and  if  you  and  I  ever 
hits  the  ground  together  there  iflU  be  an- 
other day  of  it'  He  went  down  the  road 
and  spoke  to  Sarah  Alston.  I  was  married 
to  Will  12  years.  Have  six  children.  I 
am  34  years  old.  I  was  at  Warrenton  the 
second  Sunday  in  October.  Went  with  Albert 
Alston  in  his  buggy.  Left  about  8  that  morn- 
ing. Got  home  an  hour  and  a  half  by  sun. 
I  had  not  grown  tired  of  WilL  Did  not  of- 
fer $100  to  have  him  killed.  I  was  in  Jail  n 
while  after  coroner's  Inquest  Albert  Alston 
had  been  there  in  daytime,  and  also  at  night 
I  had  rented  an  ox  from  him.  Yes ;  I  said 
the  gun  fired  In  the  direction  of  our  house. 
Albert  Alston  never-  knew  me  but  once  in  his 
Ufa  That  was  about  four  weeks  before  Will 
came  home.  John  Matthews  came  there  of- 
ten. No  other  men  came  there.  I  did  not 
handle  my  husband's  gun,  but  it  was  loaded. 
When  I  got  there,  my  husband's  feet  were 
cold ;  but  he  was  not  stiff." 

A  witness  by  the  name  of  Van  Burt  testi- 
fied: "I  live  in  that  section  of  the  country. 
I  know  the  defendant  He  passed  my  house 
on  Saturday  before,  about  1  o'clock.  He  ask- 
ed me  if  I  had  seen  BilL  I  told  him  I  had 
seen  him  one  time.  He  said,  'What  did  he 
say?'  I  told  him  Bill  said  he  had  come 
home  now,  and  was  going  to  stay.  Defend- 
ant said :  'Well,  if  he  has  come  home,  he  is 
not  going  to  rule  that  plantation  this  year. 
I  rented  it,  and  am  going  to  rule  it'  On 
Sunday,  about  11  o'clock,  I  heard  a  gun  fire 
right  in  direction  of  Bill's  house.    When  I 
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was  called  to  Bill's  house  that  night,  he  was 
dead.  No.  4  shot  killed  him.  Did  not  hear 
a  gun  shoot  that  afternoon.  I  live  one  mile 
or  one  mile  and  a  half  from  there." 

Ed  Alston  testified:  "I  recollect  the  day 
of  the  killing.  My  wife  and  I  were  going 
down  to  my  sister's  marriage,  between  10 
and  11  o'clock,  near  Charles  Alston's  old 
storehouse.  We  heard  a  gun  fire  in  the  di- 
rection of  Clarinda  Clifton's  house.  I  drove 
on  and  came  to  railroad  crossing  three- 
fourths  of  a  mile  further  on.  Defendant 
was  coming  down  the  railroad.  He  spoke 
'  to  me  and  said,  'I  am  on  a  trade  for  a  dog, 
and  on  my  way  down  to  Newsom's.'  He  was 
in  a  buggy  by  himself.  It  was  about  20  min- 
utes after  the  gun  fired  when  I  saw  the  de- 
fendant The  place  was  about  three-fourths 
of  a  mile  from  Clarinda's." 

Ed  Taylor  testified:  "Live  in  Gold  Mine 
township-  Knew  Will  Clifton.  He  lived 
last  year  in  Spring  Hope.  Saw  him  there. 
He  came  home  September  23,  1912.  I  went 
to  Clarinda's  house  August  6,  1912,  in  com- 
pany with  Penny  Mitchell.  About  three 
days  later  I  had  a  consultation  with  the  de- 
fendant in  the  road  in  front  of  my  door.  He 
said  to  me,  *I  suppose  you  went  down  to 
see  Clarinda?*  I  said,  *Yes.'  He  asked  me 
who  went  with  me.  I  told  him  Penny  Mitch- 
ell. He  asked  me,  'What  did  she  say  to 
Clarinda?'  I  told  him  that  she  told  Clarinda 
she  wanted  to  bring  her  up  to  the  house  to 
care  for  her  while  she  was  sick.  He  said: 
'Well,  she,  and  no  one  else,  is  going  to  bring 
her  away  from  down  there.'  This  was  about 
August  29,  1912." 

This  closed  the  testimony.  The  court  re- 
fused the  Instruction  requested  by  the  pris- 
oner, as  to  the  sufficiency  of  the  evidence, 
to  which  he  excepted. 

W.  M.  Person,  of  Louisburg,  for  appellant. 
Attorney  General  Bickett  and  T.  H.  Calvert, 
for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  are  again  called  upon  to  decide 
what  is  often  a  very  perplexing  question, 
whether  there  is  any  evidence  for  submis- 
sion to  the  jury.  It  is  not  apt  to  be  a  difli- 
cult  one  when  the  evidence  is  direct,  and  es- 
pecially when  It  is  credible,  for  belief  in 
that  case  is  generally  the  immediate  and 
necessary  result;  whereas,  in  cases  of  cir- 
cumstantial evidence,  processes  of  inference 
and  deduction  are  essentially  involved,  fre- 
quently of  a  most  delicate  and  embarrassing 
character,  liable  to  numerous  causes  of  falla- 
cy, some  of  them  inherent  in  the  nature  of 
the  mind  itself,  "which  has  been  profoundly 
comxmred  to  the  disturbing  power  of  an  un- 
even mirror,  imparting  its  own  nature  upon 
the  true  nature  of  things."  Will's  Circum- 
stantial Evidence,  p.  33.  So  that  Baron  Al- 
derson  said,  in  Reg.  v.  Hodges,  2  Lewis,  Cr. 
Cases,  227:    ^'It  was  necessary  to  warn  the 


Jury  against  the  danger  of  being  misled  by 
a  train  of  circumstantial  evidence.  The 
mind  was  apt  to  take  pleasure  in  adapting 
circumstances  to  one  another,  and  even  in 
straining  th*em  a  little,  if  need  be,  to  force 
them  to  form  parts  of  one  connected  whole; 
and  the  more  ingenious  the  mind  of  the  in- 
dividual, the  more  likely  was  It,  in*  consid* 
ering  such  matters,  to  overreach  and  mis- 
lead itself,  to  supply  some  little  link  that  is 
wanting,  to  take  for  granted  some  fact  con- 
sistent with  its  previous  theories,  and  nec- 
essary to  render  them  complete."  It  has 
been  concluded,  therefore,  that  such  evidence 
should  always  be  closely  and  cautiously 
scanned.  We  cannot  expect  to  introduce 
mathematical  precision  into  our  reasonings 
and  judgments,  and  consequently  not  into 
our  deductions;  and  therefore  the  law  re- 
gards It  as  sufficient  if  guilt  is  established 
to  the  exclusion  of  every  reasonable  doubt, 
or,  as  it  is  sometimes  put,  of  every  reasona- 
ble theory  or  hypothesis  of  Innocence.  If 
the  facts  and  circumstances  tend  to  show 
the  prisoner's  guilt,  so  that  the  deduction 
of  it  from  them  is  not  merely  conjectural  or 
probable,  but  a  fairly  logical  and  legitimate 
one,  we  cannot  say  that  there  is  no  evi- 
dence, but^  should  submit  the  case  to  the  Jury 
to  find  whether,  by  them,  they  are  convinc- 
ed of  the  fact  of  guilt  beyond  any  reasona- 
ble doubt;  they  being  the  Judges  of  the 
force  or  weight  of  the  evidence.  State  v. 
Vaughan,  129  N.  C.  502,  39  S.  E.  629.  The 
rule  is  well  settled  that  if  there  be  absolute- 
ly no  evidence,  or  if  the  evidence  be  so 
slight  as  not  reasonably  to  warrant  the  in- 
ference of  the  fact  in  issue,  or  if  it  does  not 
furnish  more  than  material  for  a  mere  con- 
jecture, or  merely  shows  it  possible  for  the 
fact  to  be  as  alleged,  the  court  will  not  leave 
it  to  the  jury  for  them  to  find  the  fact  This 
was  held  in  State  v.  Vinson,  63  N.  C.  335. 
State  V.  Rhodes,  111  N.  C.  647,  15  S.  B.  103.S, 
Brown  v.  Klnsey,  81  N.  0.  245,  and  in  the 
numerous  cases  cited  in  Byrd  v.  Express 
Co.,  139  N.  C.  273,  51  8.  B.  851,  where  the 
subject  was  fully  discussed. 

After  a  careful  analysis  of  the  testimony, 
we  have  reached  the  conclusion  that  the 
judge  did  not  err  in  submitting  it  to  the 
jury.  The  circumstances  pointed  with  con- 
vincing force  to  the  prisoner  as  the  per- 
petrator of  the  crime.  It  was  admitted 
that  a  homicide  had  been  committed,  and 
there  was  evidence  from  which  the  Jury 
might  well  have  found  that  the  deceased 
could  not  have  killed  himself.  When  found, 
his  body  was  lying  outstretched  upon  the 
floor,  with  an  ugly  and  a  mortal  gunshot 
wound  in  the  head,  and  his  gun  was  in 
the  rack.  There  was  no  evidence  connecting 
any  one  but  the  prisoner  with  the  firing  of 
the  fatal  shot.  Shortly  after  the  report  of 
the  gun  was  heard,  he  was  seen  riding  from 
the  direction  of  the  house,  and  about  as  far 
from   there  as  the  distance  that  would  be 
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traversed  In  tbe  time  which  had  elapsed 
since  the  report  of  the  gun  was  heard.  It 
was  shown  that  he  was  evidently  angry 
with  the  deceased  and  intended  to  take  his 
life.  He  had  made  different  threats  that 
he  would  kill  him,  and  actually  named  the 
day  on  which  it  would  be  done,  and  it  hap- 
pened Just  as  he  had  foretold  it  On  the 
Thursday  before  the  day  of  the  homicide 
he  said,  "He  may  live  to  see  the  sun  rise  the 
third  day,  but  will  never  see  it  rise  and 
set  the  fourth  day,"  and  his  menacing  words 
were  verified  with  fatal  accuracy.  But  this 
is  not  all,  nor  even  the  half  of  it.  Just  after 
he  had  uttered  this  threat  to  the  wife  of  the 
deceased,  on  Thursday,  in  the  cotton  field, 
they  walked  to  the  end  of  the  row  where 
she  had  been  picking  cotton,  and  he  warned 
her  not  to  call  his  name  if  they  made  her 
tell  anything  about  what  he  had  said  or 
done,  and  threatened,  if  she  implicated  him 
in  the  homicide,  that  he  would  kill  her,  and 
advised  her  to  charge  some  one  else  with  it. 
He  also  stated  in  her  bearing,  and  at  her 
house,  to  Will  Alston,  when  he  heard  that 
Will  Clifton,  the  deceased,  was  coming  home, 
that  "hell  would  be  to  pay  there."  He  added 
that  two  men  had  gone  to  Spring  Hope  to 
bring  Will  home,  and  Will  had  telephoned 
that  he  was  coming,  and  that  he  had  gone 
to  Wiirs  place  and  laid  In  the  bushes  until 
2  o'clock  with  a  double-barrel  gun  to  kill 
him  if  he  did  come.  On  the  day  of  the  in- 
quest the  prisoner  also  told  the  witness 
Clarinda  Clifton,  widow  of  the  deceased, 
that  they  were  trying  "to  put  this  murder 
case  on  him,*'  and  if  she  told  on  him  he 
would  do  everything  against  her  to  send  her 
to  Raleigh,  meaning  the  penitentiary;  and 
that  If  "they  ever  hit  the  ground  together 
there  would  be  another  day  of  It"  The 
jury  might  reasonably  have  found  that  he 
meant  by  this  language  to  admit  the  killing, 
and  that  there  would  be  another  homicide  if 
she  told  what  he  had  said  to  her.  There 
was  also  proven  a  strong  motive  for  the 
killing,  as  the  evidence  shows  that  the  prls^ 
oner  was  the  paramour  of  deceased's  wife, 
and  not  only  that,  but  he  denied  the  right 
of  the  deceased  to  occupy  the  land  on  which 
was  his  home,  and  was  angry  about  it  It 
would  be  useless  to  examine  the  evidence 
further  in  detail.  Our  conclusion  la  that 
It  was  sufficient  in  probative  force  for  the 
jury  to  find,  if  they  saw  fit  to  do  so,  that 
the  prisoner  was  guilty,  and  it  is  quite  as 
tftrong  as  that  which  was  submitted  to  the 
jury  in  Stete  v.  Wilcox,  132  N.  a  1120,  44 
S.  E.  625,  with  the  approval  of  this  court; 
and  we  may  add  that,  In  our  opinion,  it  is 
of  a  much  more  convincing  nature.  The 
cases  of  State  v.  Brackvllle,  106  N.  C.  701, 
11  S.  B.  284,  State  v.  Rhodes,  111  N.  C.  747, 
15  S.  B.  1038,  and  State  v.  Goodson,  107  N. 
C.  798,  12  S.  B.  329,  are  distinguishable, 
as  the  decisions  In  them  were  based  upon 
facts  essentially  different  from  those  In  this 


record.  There  are  fticts  in  this  record  which 
were  not  in  those  cases,  and  which  the  court 
r^arded  as  missing  links  necessary  to  forge 
a  complete  chain  of  circumstances,  and  em- 
phasized the  lack  of  them  as  being  fatal  to 
the  successful  prosecution  of  the  case. 
No  error. 


(161  N.  C.  377) 

DANIBIi  V.  DIXON  et  at 

(Supreme  Court  of  North  Carolina.    March  6, 

1913.) 

1.  Appeal  and  Bbbob    (§  692*)— Rbvikw— 
•    bzclusiof  of  bvidencb. 

Objection  to  the  exclusion  of  testimony  is 
not  reviewable,  if  there  is  nothing  in  the  rec- 
ord to  show  what  the  testimony  would  have 
been. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  290&-2909;  Dec  Dig.  I 
692,*] 

2.  Appeal  and  Bsbob  ({  1068*)— Habhlbss 
Bbbob— BxoLUSioN  of  sSvidencb. 

Objection  to  exclusion  of  a  question  asked 
a  witness  is  not  reviewable,  if  the  question  was 
afterwards  asked  and  answered. 

[Bd.  Note.-r-For  other  cases,  see  Appeal  ana 
Brror,  Cent  Dig.  §§  4195,  4200-m4,  4206; 
Dec.  Dig.  i  105a*] 

8.  BVIDENCE     (f    817*)— Deglabations    Bt 
Thibd  Pebsons— Admissibility. 

Hearsay  declarations  and  acts  of  third 
persons  are  Inadmissible  in  evidence. 

[Bd.  Note.— For  other  cases,  see  Bvidence« 
Cent  Dig.  ff  1174-1192;    Dec.  Dig.  f  817.*] 

4.  Appeal  and  Bbbob  (f  1062*)— Habiclbss 
Bbbobt— Submission  of  Issues. 

Any  error  in  submitting  particular  Issues 
was  harmless  to  appellant,  where  the  jury 
fouDd  for  appellee  on  another  and  independent 
and  decisive  issue. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  f|  4212-4218;  Dec.  Dig.  § 
1062.*] 

5.  Tbial  (I  240*)— Aboumentative  Instbuo- 

TIONS. 

Argumentative  Instructions  are  properly 
refused.  . 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  561;  Dec.  Dig.  f  240.^] 

6.  Tblal  (I  260*)— iNSTBUCnoNS— RetusaI/— 
Matteb  Covebed. 

Instructions  substantially  covered  by  those 
given  are  properly  refused. 

[Bd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  Si  651-659;    Dec  Dig.  i  260.*] 

7.  Tbial  (f  194*)— Instbuctions. 

It  was  proper  to  refuse  to  direct  the  jury 
to  answer  particular  issues  in  a  particular  way, 
where  there  is  evidence  which  would  sustain 
an  opposite  answer. 

[Bd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §§  418,  436,  439-441,  446-454,  1^6-466; 
Dec  Dig.  §  194.*] 

8.  Appeal  and  Bbbob  (f  1064*)— Habmlbss 
Bbbobt-Instbuctions. 

Where,  in  an  action  to  cancel  deeds,  issues 
were,  respectively,  submitted  whether  the  nan- 
tor  lacked  mental  capacity,  whether  the  deeds 
were  procured  by  fraud  or  undue  influence,  and 
whether  a  consideration  was  paid,  it  was  not 
prejudicial  error  for  the  trial  court,  on  the 
jury  returning  for  further  instruction,  to  tell 
them  that  if  the  grantor  did  not  have  sufficient 
mental  capacity  to  execute  the  deed,  it  would 
be  void,  and  that  the  jury  need  not  answer  the 


•For  Giber  cases  see  same  topic  and  section  NUMBER  in  Bee.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  IndezM 
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second  and  third  issaes  if  their  answer  to  the 
first  should  be  "Yes.** 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4219,  4221-4224;  Dec 
Dig.  I  1064.  •] 

Appeal  from  Superior  Court,  Pitt  County; 
Bragaw,  Judge. 

Action  by  Sidney  Daniel  against  E.  S. 
Dixon  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

This  action  was  brought  to  cancel  two 
deeds  made  by  Mrs.  A.  G.  Daniel  to  her 
daughter,  Ida  Dixon,  on  the  ground  of  men- 
tal incapacity  of  the  grantor  and  undue  in- 
fluence exercised  in  procuring  the  deeds. 

Issues  were  submitted  to  the  jury,  and 
answered  as  follows: 

"(1)  Was  Mrs.  A.  G.  »Daniel,  the  grantor 
named  in  the  paper  writings  referred  to 
in  the  pleadings,  so  lacking  in  mental  ca- 
pacity November  30,  1004,  that  she  could 
not 'make  a  deed?    Answer:    Yes. 

"(2)  Did  the  defendants  procure  the  said 
paper  writings  to  be  signed  by  Mrs.  A.  G. 
Daniel  by  fraud  or  undue  influence,  as  al- 
leged?"    No  answer. 

'*(3)  Was  the  consideration  for  the  deed 
in  fact  paid  or  performed?"     No  answer. 

"(4)  What  has  been  the  average  rental 
value  of  the  lands  described  in  the  plead- 
ings from  November  30,  1904?  Answer: 
$150.*' 

Judgment  for  plaintiff  and  appeal  by  de- 
fendants. 

Jarvis   &   Blow   and   Harry    Skinner,   all ' 
of  Greenville,  for  appellants.    Julius  Brown 
and  Ward  &  Pierce,  all  of  Greenville,  for  ap- 
pellee. 

WAIiKEB«  J.  (after  atating  the  facts  a& 
above).  [1-3]  There  are  17  exceptions  to  the 
evidence,  and  all  of  them  fall  within  one  of 
three  classes.  (1)  If  a  question  to  which 
objection  is  taken  is  not  answered,  and 
there  is  nothing  to  show  what  evidence  was 
expected  to  be  elicited,  the  objectiou  fails. 
State  V.  Leak,  156  N.  0.  643,  72  S.  B.  567. 
(2)  If  a  competent  question  is  objected  to 
and  ruled  out,  but  is  afterwards  asked  and 
answered,  the  same  result  follows.  Gossler 
V.  Wood,  120  N.  O.  69,  27  S.  E.  33.  (3) 
Declarations  of  third  persons,  which  are 
excluded  as  hearsay,  and  acts  of  the  same 
nature,  which  are  inadmissible,  as  leading 
the  court  into  many  collateral  inquiries, 
and  excluded  under  the  rule  expressed  in 
the  law  maxim,  "Res  inter  alios  acta  alteri- 
nocere  non  debet."  (Things  done  between 
strangers  ought  not  to  injure  those  who  are 
not  parties  to  them.)  Co.  litt  132;  Mc- 
Kelvey  on  Evidence,  pp.  129,  203.  It  is  not 
what  is  asked  a  witness  that  constitutes 
evidence,  but  the  answer,  viewed  in  connec- 
tion with  the  question,  and  if  we  do  not 
know  what  the  answer  will  be,  we  cannot 
say  whether  or  not  it  would  be  competent, 
and  therefore   whether  any   harm   has   be- 


fallen the  party  by  its  exclusion  (Bost  v. 
Bost,  87  N.  a  477),  and,  so  if  a  rejected 
question  is  afterwards  answered,  the  party 
has  suffered  no  harm,  for  he  has  the  full 
benefit  of  the  evidence,  the  same  as  if  it  had 
originally  been  admitted.  One  answer  Is  suf- 
ficient, as  the  evidence  does  not  acquire  any 
greater  force  or  weight,  in  the  view  of  the 
law  by  repetition.  It  is  not  necessary  to 
consider  these  exceptions  seriatim,  as  they 
are  plainly  untenable  under  the  rules  above 
stated,  and  are  therefore  overruled  collec- 
tively. In  doing  this,  we  concede  the  prin- 
ciple, and  are  not  Inadvertent  to  it,  that 
mental  capacity  or  incapacity  may  be  shown 
by  opinion  or  nonexpert  testimony.  While 
the  writer  did  not  altogether  agree  with 
the  court  in  some  of  the  cases  establishing 
the  rule,  it  has  been  settled  that  such  tes- 
timony is  admissible.  Whitaker  v.  Ham- 
ilton, 126  N.  C.  465,  35  S.  E.  815;  In  re 
Petersou,  136  N.  C.  22,  48  S.  B.  661;  Brazille 
V.  Barytes  Co.,  167  N.  a  454,  73  S.  E.  216; 
Taylor  v.  Security  Co.,  145  N.  C.  383,  59  S. 
E.  139,  15  L.  R.  A.  (N.  S.)  583,  13  Ann.  Cas. 
248. 

[4]  It  was  not  reversible  error  to  refuse 
the  motion  of  defendant  to  add  the  words, 
"or  waived,"  to  the  third  issue,  as  the  Jury 
found  with  the  plaintiff  upon  the  first  issue, 
which  finding  was  decisive  of  the  case,  and 
the  error,  if  any,  was  harmless.  There  was 
no  use  in  Inquiring  whether  the  condition  of 
the  instrument  had  been  waived  if  it  was 
not  her  deed,  and  the  same  may  be  said 
as  to  the  nineteenth  exception,  which  was 
taken  to  the  submission  of  the  second  and 
third  issues.  It  was  immaterial  to  Inquire 
as  to  fraud  or  undue  Influence  if  Mrs.  Daniel 
did  not  have  sufilcient  mental  capacity  to 
execute  the  deed.  Perry  v.  Insurance  Ck)., 
137  N.  C.  402,  49  S.  E.  889;  Sprinkle  v.  Well- 
bom,  140  N.  a  163,  52  S.  E.  666,  3  U  B.  A 
(N.  S.)  174,  111  Ana.  St  Bep.  827. 

[6,  6]  Defendant's  first  and  third  prayers 
for  Instructions  were  argumentative^  and 
therefore  might  well  have  been  refused,  but 
they  were  substantially  given  in  the  charge. 
The  presiding  Judge  was  not  required  to  pur- 
sue the  language  of  the  prayers.  He  had 
the  right  to  choose  his  own  words  in  stating 
the  law  arising  upon  the  evidence,  and  if  a 
proper  instruction  embodied  in  a  prayer  Is 
given  in  substance  and  effect,  without  its 
force  being  materially  weakened  by  reason 
of  any  change  in  the  phraseology,  it  is  all 
the  law  requires  and  all  the  party  can  ask. 
Lyne  v.  Telegraph  Co.,  123  N.  0.  129,  31  S. 
B.  350;  Griffin  v.  Bailroad  Co.,  138  N.  C. 
55,  50  S.  E  516.  Beferring  to  this  subject 
in  Cogdell  v.  Bailroad  Co.,  132  N.  a  852,  4i 
S.  E.  618,  the  court  laid  down  this  rule: 
"It  is  well  settled  that  the  court  is  not  re- 
quired to  charge  the  Jury  in  the  very  words 
of  a  prayer  for  instruction;  but,  if  the  pray- 
er contains  a  correct  statement  of  the  law 
as  applicable  to  the  facts  of  the  case,  the 


•For  other  oases  see  same  toplo  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  St  R^'r  Indexea 


N.O) 


JOHKSON  V.  CARSON 


807 


court  must  give  it  at  least  substantially,  and  judge  to  Instruct  them  as  to  the  effect  of  an- 


cannot  substitute  an  instruction  of  its  own 
for  it,  if  thereby  the  instruction  as  request- 
ed to  be  given  is  (materially)  weakened  or 
diminished  in  its  force.  While  the  court  is 
not  required  to  use  the  words  of  the  prayer, 
it  must  not  change  the  substance  of  it  in 
a  way  calculated  to  impair  its  force.  The 
law  does  not  regard  the  form,  but  even  the 
form  should  not  be  so  modified  as  to  impart 
to  the  instruction  less  weight  than  it  would 
have  with  the  Jury  if  given  as  it  was  sub- 
mitted to  the  court;  provided,  always,  that 
the  instruction,  as  asked,  is  in  itself  cor> 
rect  with  reference  to  the  case  presented  by 
the  proof.*'  But  the  court  did  not,  in  this 
case,  violate  this  rule,  as  the  charge  sub- 
stantially and  clearly  stated  the  law,  and  all 
the  law,  applicable  to -the  facts. 

[7]  The  defendants  further  requested  the 
court  to  direct  the  Jury  to  answer  the  second 
issue  "No,"  and  the  third  issue  "Yes."  This 
prayer  was  properly  refused,  as  there  was 
some  evidence  to  support  the  plaintiff's  con- 
tention as  to  these  issues  (Bellamy  v.  An- 
drews, 151  N.  C.  256,  65  S.  E.  063 ;  Pritchard 

v.  Smith,  160  N.  C.  ,  75  S.  E.  803),  and 

furthermore,  the  error,  if  any,  in  refusing 
to  give  the  instruction  was  cured  by  the  ver- 
dict of  the  jury  upon  the  first  issue,  which 
alone  is  sufiScient  to  sustain  the  judgment 
(Sprinkle  v.  Wellborn,  supra;  Perry  v.  In- 
surance Co.,  supra).  The  exception  to  the 
charge  of  the  court  was  properly  overruled^ 
as  the  court  fully  instructed  the  jury  as  to 
the  law,  and  especially  were  the  instructions 
upon  the  question  of  mental  capacity  in  ac- 
cordance with  the  doctrine  as  settled  by  this 
court  in  numerous  cases.  Paine  v.  Roberts, 
82  N.  C.  453;  Horah  v.  Knox,  87  N.  0.  489; 
Host  V.  Best,  87  N.  C.  479;  Crenshaw  v. 
Johnson,  120  N.  C.  274,  26  S.  El  810;  Whlt- 
aker  v.  Hamilton,  126  N.  C.  465,  35  S.  E. 
815;  In  re  Show's  WUl,  128  N.  C.  102,  38 
S.  E.  295 ;  Cameron  v.  Power  Co.,  138  N.  C. 
366,  50  S.  E.  695,  107  Am.  St.  Rep.  532; 
Sprinkle  v.  Wellborn,  140  N.  a  181,  52  S.  E. 
(566,  3  Lu  R.  A.  (X.  S.)  174,  111  Am.  St  Rep. 
827;  In  re  Thorp,  150  N.  C.  487,  64  S.  B. 
379.  The  charge  in  this  case  is  substan- 
tially the  identical  one  given  by  the  court 
in  the  case  last  cited  by  us.  The  Jury  have 
found  under  the  charge  that  the  grantor  did 
not  have  sufficient  mental  capacity  to  know 
and  understand  what  she  was  doing,  what 
property  she  owned  and  wished  to  convey, 
how  and  to  whom  she  was  conveying  it,  and, 
further,  that  she  did  not  understand  the 
nature  of  the  act  in  which  she  was  engaged 
and  its  extent  and  effect  The  charge  is  fur- 
ther sustained  by  Home  v.  Home,  31  N.  C. 
106,  Cornelius  v.  Cornelius,  52  N.  C.  595,  and 
Lawrence  v.  Steel,  66  N.  0.  586,  which  are 
cited  in  support  of  the  similar  charge  in  the 
case  of  In  re  Thorp,  supra. 

[8]  The  jury,  after  retiring  to  their  room, 
came   back   into   court,   and    requested   the 


swering  the  first  issue  in  the  affirmative. 
We  do  not  see  how  either  of  the  parties 
could  be  harmed  by  the  explanation  of  the 
court  The  Tesponse  of  the  judge  was  that, 
if  she  did  not  have  sufficient  mental  capacity 
to  execute  the  deed,  it  would  be  void,  and, 
if  she  did,  of  course,  it  was  valid.  He  had 
so  substantially  charged  the  jury  before. 
The  first  issue  was  negatively  worded,  and 
the  Jury  were  practically  told  that  they  need 
not  answer  the  second  and  third  issues  if 
their  answer  to  the  first  issue  was  "Yes," 
but,  if  it  was  "No,"  they  should  then  con- 
sider and  answer  the  other  issues  as  to  un- 
due infiuence  and  compliance  with  the  con- 
dition of  the  deed. 

The  other  exceptions  are  merely  formal, 
and  are  fully  covered  by  what  we  have  al- 
ready said. 

No  error. 

'  (1«1  N.  C.  871) 

JOHNSON  V.  CARSON. 

(Supreme  Court  of  North  Carolina.    March  6, 

1913.) 

1.  Agriculture    (|    7*)—Fertilizkbs— Stat- 
utory Penalties. 

Under  Rev.  1905,  §  3956,  making  it  unlaw- 
ful to  sell  or  remove  untagged  and  unbranded 
'fertilizer,  etc,  and  under  section  3960,  pre- 
scribing a  penalty  for  selling  or  offering  to  sell 
cotton  seed  mesi  as  a  fertilizer  without  the 
proper  tax  tags  being  attached,  a  farmer,  who 
boys  fertilizer,  not  for  resale,  but  for  use  on 
his  own  crop,  is  not  subject  to  the  penalty 
prescribed  by  the  latter  section. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  §§  13,  14;    Dec.  Dig.  §  7.*1 

2.  Statutes  (§  208*)— Construction— Legis- 
lative Intent. 

In  interpreting  a  statute  the  intent  of  the 
enactment,  as  deduced  from  its  terms  and  con- 
text, must  be  considered. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  285;  Dec  Dig.  §  20a*] 

Appeal  from  Superior  Court,  Pitt  County; 
Cline,  Judge. 

Action  by  J.  H.  Johnson  against  J.  J.  Car- 
son. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

H.  A  Gilliam,  of  Tarboro,  and  L.  I.  Moore, 
of  New  Bern,  for  appellant  Harry  Skinner 
and  T.  J.  Jarvis,  botb  of  Greenville,  for  ap- 
pellee. 

CLARK,  0^  J.  [1]  This  is  an  action  for 
the  recovery  of  a  penalty  of  $10  per  sack 
for  the  removal  by  the  defendant  of  196  bags 
of  cotton  seed  meal  shipped  by  the  Southern 
Cotton  Oil  (Company  to  the  defendant  at 
Bethel,  N.  C,  and  removed  by  him  therefrom 
to  his  farm  and  used  thereon,  in  alleged  vio- 
lation of  Bev.  I  3956.  The  shippers  of  this 
identical  cotton  seed  meal  were  subjected  to 
the  payment  of  said  penalty  in  Carson  v. 
Bunting,  154  N.  C.  530,  70  S.  B.  923.  This  is 
a  qui  tarn  action  for  the  same  penalty  against 
the  purchaser. 

The  cotton  seed  meal  was  shipped  Jana- 
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try  8, 1900,  by  the  Southern  Cotton  Oil  C6m- 
pany  from  Its  fo(rtory  at  Conetoe,  N.  OL,  to 
the  defendant  at  Bethel,  N.  C,  to  be  used  by 
him  as  fertilizer.  None  of  the  bags  had 
branded  thereon,  or  had  attached  to  them 
any  labels,  stamps,  or  tags  containing  the 
data  required  by  Rev.  §  3957.  By  consent,  a 
Jury  trial  having  been  waived,  the  judge 
found  the  facts,  which  are  that  the  cotton 
seed  meal  was  removed  from  the  station  at 
Bethel  by  the  defendant  to  his  farm,  and 
that  he  did  not  at  that  time  have  knowledge 
that  the  required  data  was  not  stamped  or 
labeled  thereon,  and  that  the  fertilizer  was 
subsequently  used  on  the  defendant's  farm 
for  agricultural  purposes. 

Upon  the  above  foregoing  facts  the  court 
correctly  held,  as  a  matter  of  law,  that  the 
defendant  was  not  liable  to  the  penalty  sued 
for.  The  question  presented  is  simply  wheth- 
er a. farmer,  who  buys  fertilizers,  not  for 
resale,  but  for  use  on  his  own  crop^  is  sub- 
ject to  the  penalty  prescribed  in  Rev.  S  3960, 
if  he  takes  It  home,  or  removes  it  from  the 
station  to  his  farm. 

Rev.  §  3957,  makes  cotton  seed  meal  sold 
for  use  as  fertilizer  subject  to  inspection  tax, 
unless  sold  to  manufacturers  to  be  used  in 
manufacturing  fertilizers,  and  adds:  "All 
cotton  seed,  meal  offered  for  sale  shall  have 
plainly  branded,"  etc.  Rev.  §  3938:  *'No  per- 
son or  persons,  firm  or  corporation,  shall  of- 
fer for  sale  any  cotton  seed  meal  except  as 
provided  in  preceding  section  3957."  Rev.  § 
3960,  provides:  "Any  person  or  persons,  firm 
or  corporation,  who  shall  sell  or  offer  for 
sale  any  cotton  seed  meal  without  having  the 
proper  tags  attached  thereto  ♦  •  ♦  shall 
be  liable  to  a  tax  of  $10  for  each  separate 
bag,  barrel  or  other  package  sold  or  offered 
for  sale  or  removed,  to  be  recovered  by  any 
person  who  may  sue -for  the  same,  and  all 
cotton  seed  meal  so  sold  or  offered  for  sale 
shall  be  subject  to  seizure." 

It  is  clear,  from  these  sections,  that  the 
penalty  applies  to  the  manufacturer  or  any 
one,  either  as  principal  or  agent,  who  ggUs, 
or  offers  to  sell,  or  removes;  and  that  the 
word  "remove"  does  not  apply  to  the  pur- 
chaser, who  received  the  fertilizer,  not  for 
sale,  but  for  use,  and  when  the  only  remov- 
al by  him  is  taking  the  fertilizer  from  the 
railroad  station,  and  then  distributing  the 
same  under  his  crops. 

In  Carson  v.  Bunting,  164  N.sO.  630,  70  S. 
BL  923,  Walker,  J.,  in  his  able  concurring 
opinion,  says:  "The  idea  being  to  protect  the 
unwary  farmer  against  the  purchase  of  spuri- 
ous articles,  to  shield  him  from  the  imposi- 
tion and  fraudulent  practices  and  devices  of 
the  wicked  and  designing  manufacturer." 
The  word  '^removal"  applies  only  in  connec- 
tion with  the  words  "sale  or  offered  to  sell.*' 
If  the  act  gave  a  penalty  against  the  pur- 
chaser, who  buys  for  his  own  use,  it  would 
not  be  a  protection  to  the  farmers,  as  in- 
tended,  but  a  snare  and  a  delusion,  and 


would  subject  them  and  their  hands  and 
tenants  to  a  penalty  for  being  the  victims  of 
the  fraud  or  violation  of  law  committed  by 
the  seller. 

[2]  Among  the  many  well-settled  rules  for 
the  interpretation  of  statutes  are  that  we 
must  consider  the  intent  of  a  statute  and  the 
evil  to  be  remedied,  and  to  so  construe  it  as 
to  execute  its  purpose,  which  will  be  drawn 
from  the  terms  of  the  statute  and  considera- 
tion of  the  context.  It  cannot  be  denied  that 
by  this  test  the  intent  of  the  statute  was  to 
protect,  and  not  to  punish,  the  purchaser,  but 
to  make  the  manufacture  or  seller  liable  for 
noncompliance  with  the  statutory  require- 
ment to  furnish  data  attached  to  each  barr^ 
or  bag  or  i>ackage,  giving  the  constituents  of 
the  fertilizer.  Rev.  |  3960,  provides  that  any 
one  "who  shall  sell  «or  offer  for  sale"  any 
cotton  seed  meal  without  having  the  proper 
tags  attached  thereto,  etc,  shall  be  liable  for 
a  tax  of  $10  for  each  separate  bag,  barrel,  or 
other  package  sold,  offered  for  sale,  or  re- 
moved, to  be  recovered  by  any  person  who 
may  sue  for  the  same.  The  penalty  is  thus 
restricted  to  those  who  "shall  sell  or  offer 
for  sale"  such  fertilizer  without  having  com- 
plied with  the  terms  of  the  statute. 

So  plain  a  proposition  hardly  needs  any 
citation  of  authority.  Many  cases  are  dted 
in  Black,  Interpretation  Laws,  |  29.  An 
ancient  case,  exactly  in  point,  is  given  by 
Puffendorf,  De  Jure  Nat.  L.  6,  c  12,  §  8,  who 
mentions  a  law  of  Bologna,  which  enacted 
that  "whoever  drew  blood  in  the  streets 
should  be  punished  with  the  utmost  severi- 
ty." It  was  held  thereunder  that  this  law 
did  not  apply  where  a  surgeon  bled  a  man 
wh5  had  fallen  down  in  the  street  in  a  fit 
The  plaintiff  here  seems  to  go  further,  and 
seeks  to  hold  liable,  not  the  surgeon,  but  the 
purchaser,  whose  blood  has  been  drawn  by 
the  shipment  to  him  of  fertilizers  not  safe- 
guarded and  guaranteed,  as  to  its  constitu- 
ents, in  the  manner  required  by  the  statute^ 
'The  court  below  finds,  as  a  fact,  that  the 
defendant  did  not  know,  at  the  time  of  the 
removal  of  the  fertilizer  from  his  station  to 
his  ftirm,  that  the  fertilizer  had  not  been 
properly  tagged.  But  if  he  had,  under  the 
very  terms,  as  weU  as  the  intent,  of  Rev.  | 
3960,  such  "removal"  by  him  would  not  have 
made  him  subject  to  the  penalty,  unless  the 
cotton  seed  meal  was  "sold  or  offered  for 
*sale"  by  him  without  having  the  proper  tag 
attached  thereto. 

The  plaintiff  rests  his  case,  indeed,  upon 
the  following  language  in  Rev.  |  3966,  which 
provides,  "Every  merchant,  trader,  manufac- 
turer or  agent  who  shall  sell  or  offer  for 
sale  any  commercial  fertilizer  or  fertilizer 
material  without  having  attached  thereto- 
such  labels,  statements  and  tags  as  are  re- 
quired by  law,  or  who  shall  use  the  required 
tags  the  second  time  to  avoid  the  payment  of 
the  tonnage  charge^  and  every  person  %oho 
shall  remove  any  such  fertiWaer,  shall  be 
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liable  to  a  penalty  of  $10  for  each  separate 
bag,  barrel  or  package  sold  or  offered  for 
sale  or  removed,  to  be  recovered  by  any  per- 
son who  may  sue  for  the  same,"  and  upon 
similar  language  in  section  8960.  But  it  is 
apparent  from  what  we  have  said  as  to  the 
context  and  purpose  of  the  act  that  the 
words  In  italics  refer  to  "any  sitch  person" 
who,  for  the  purpose  of  selling  or  offering 
for  sale,  or  to  evade  the  inspection  tax,  shall 
remove  the  fertilizer  or  cotton  seed  meal,  as, 
for  instance,  by  sending  it  from  the  factory 
for  shipment,  or  to  another  point,  to  be  offer- 
ed for  sale  or  sold.  . 
No  error. 


(161  N.  C.  486) 

FLEMING  V.  TARBOBO  KNITTING  BULLS. 

(Sapreme  Court  of  North  Carolina.    March  6, 

1918.) 

1.  Master  and  Servant  (8  332* )— Injuries 
TO  Third  Persons— Question  for  Jury- 
Scope  or  Servant's  Employment. 

Where  the  facts  are  admitted,  or  there  is 
no  conflicting  evidence,  and  only  one  inference 
can  be  drawn,  it  is  for  the  court  to  determine 
"whether  the  act  of  a  servant  comes  within  the 
flcope  of  his  employment,  bat,  where  the  facts 
are  not  admitted  and  the  evidence  is  conflicting, 
the  question  is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1274-1277;  Dec.  Dig.  S 
332.*] 

2.  Master  and  Servant  (|  302* )— Injuries 
TO  Third  Persons— Scope  or  Servant's 
Employment. 

The  test  as  to  whether  a  foreman  was  act- 
ing  within  the  scope  of  his  employment  when 
he  assaulted  plaintiff  Ib  whether  the  act  was 
done  in  the  furtherance  of  the  employer's  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Diff.  |§  1217-1221,  1225,  1229; 
Dec  Dig.  S  802.*J 

3.  Master  and  Servant  (S  830*)— Assault 
BY  Servant— Evidbnob— Scops  of  Author- 
ity. 

Evidence  in  a  servant's  action  for  damages 
for  an  assault  by  a  foreman  held  sufficient  to 
sustain  a  finding  that  the  foreman  at  the  time 
of  the  assault  was  acting  within  the  scope  of 
his  employment. 

FEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f{  1270-1272;  Dee.  Dig.  f 
330.»] 

4.  Master  and  Servant  (i  302*)— Assault 
BY  ForehaN'-Mastbr'b  Liability— Scope 
OF  Authority. 

A  master  is  not  responsible  for  wrongs 
done  by  a  servant  while  not  acting  within  the 
scope  of  his  employment.  Where  a  servant 
steps  aside  from  the  master's  business  to  com- 
mit a  wrong  not  connected  therewith,  the  rela- 
tion of  master  and  servant  is  for  the  time  ins* 
pended. 

[Ed.  Note. — For  other  cases,  see  BCastsr  and 
Servant,  Cent  Dig.  {{  1217-1221,  1225,  1229; 
Dec.  Dig.  I  302.*r 

Appeal  from  Superior  Oourt,  Pitt  County ; 
CUne,  Jndseu 

Action  by  W.  B.  Fleming  against  the  Tar- 
tN>ro  Knitting  MiUa  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 


These  issues  were  submitted: 

^(1)  Was  the  plahatiff  unlawfully  and 
wrongfully  assaulted  by  the  defendant  John 
Mobley,  as  alleged  in  the  complaint?  An- 
swer: Yes. 

"(2)  If  so,  was  the  defendant  Mobley  at 
the  time  acting  within  the  scope  of  his  em> 
ployment  as  foreman  of  the  knitting  room  of 
the  defendant,  the  Tarboro  Knitting  Mills? 
Answer:  Yes. 

"(3)  What  damage,  if  any,  la  the  plaintiff 
entitled  to  recover?  Answer:  Three  thou- 
sand dollars." 

The  defendant  E^nittlng  Mills  a];^(>ealed. 

John  h.  Brldgers  and  G.  M.  T.  Fountain  & 
Son,  all  of  Tarboro,  for  appellant  Albion 
Dunn  and  Harry  Skinner,  both  of  Greenville, 
for  appellee. 

BBOWN,  J.  There  is  abundant  evidence 
that  the  defendant  Mobley  violently  and 
wrongfully  assaulted  the  plaintiff,  and  to  Jus- 
tkty  the  finding  of  the  Jury  on  the  first  issue. 

The  only  question  presented  by  this  appeal 
and  discussed  on  the  argument  is  the  liabili- 
ty of  the  Knitting  Mills  for  Mobley's  act,  and 
that  was  submitted  to  the  Jury  under  the 
second  issue. 

[1]  Where  the  facts  are  admitted,  or  there 
Is  no  conflicting  evidence,  and  only  one  In- 
ference can  be  drawn,  it  is  for  the  court  to 
determine  whether  the  act  of  a  servant  comes 
within  the  scope  of  his  employment,  or  was 
done  in  the  service  of  his  employer.  But 
where  the  facts  are  not  admitted,  and  the 
evidence  is  conflicting,  as  in  this  case,  the 
determination  of  the  question  is  properly 
left  to  the  Jury.  Daniels  ▼.  Railroad,  117 
N.  G.  592,  23  S.  B.  327,  4  L.  B.  A.  (N.  S.)  485; 
Wood  on  Master  and  Servant,  684;  Hussey 
V.  Railroad,  98  N.  O.  34,  3  S.  E.  923,  2  Am. 
St.  Rep.  312. 

[2]  Tte  test  is,  not  whether  Mobley  was  on 
duty  at  the  time  he  assaulted  plaintiff,  but 
was  the  act  done  in  the  prosecution  and  fur- 
therance of  the  defendant's  business?  Rob- 
erts V.  Railroad,  143  N.  C.  179,  55  S.  B.  609, 
8  li.  R.  A.  (N.  S.)  789,  10  Ann.  Gas.  375; 
Daniel  v.  Railroad,  136  N.  G.  527,  48  S.  E. 
816,  67  L.  R.  A.  455,  1  Ann.  Ga&  718 ;  Dover 
V.  Manufac^ring  Go.,  157  N.  G.  324,  72  S. 
B.  1067. 

[S]  The  motion  to  nonsuit  brings  up  for 
review  the  sufficiency  of  the  evidence  upon 
the  second  issue.  The  record  shows  that  the 
plaintiff  had  been  in  the  «nployment  of  the 
defendant  Knitting  Mills  since  February, 
1909,  and  his  duties  were  to  nm  18  knitting 
ribbing  machines  on  the  floor  which  was  in 
diarge  of  the  defendant  John  Mobley,  fore- 
man. Mobley,  foreman,  had  the  authority 
to  hire  and  discharge  hands,  and  the  imme- 
diate direction  of  the  operation  of  all  the 
machines  on  said  floor.  It  is  admitted  by 
Mobley  that  one  Gami^)^  another  employ^. 
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came  to  him,  and  told  him  that  plaintiff 
would  not  start  up  his  machines;  that  he 
had  broken  off  the  needles.  Mobley  testified: 
"After  that,  Mr.  Clark  came  to  me,  and  told 
me  he  would  not  start  the  machines,  and  had 
left  the  machines  and  was  throwing  tops  in 
the  rack,  I  went  to  him,  and  asked  him  why 
he  didn't  start  it  up.  He  said  he  was  keep- 
ing it  running.  I  said,  *It  doesn't  seem  so. 
It  has  been  shut  down  for  about  three-quar- 
ters of  an  hour.'  He  said,  'If  you  say  so, 
you  are  a  damn  liar/  I  expected  him  to  liit 
me,  and  I  struck  him  in  the  face.  We  were 
botli  standing  by  the  tank.  He  struck  at 
me,  and  I  dodged,  and  I  struck  him  again, 
and  we  clinched  and  fell  on  the  floor,  and 
he  choked  me  on  the  floor."  There  seems  to 
be  no  difference  in  the  evidence  until  Mobley 
accosted  plaintiff  about  his  work.  As  to 
what  then  occurred  the  plaintiff  testifies: 
"I  stopped  to  count  up  my  work  to  see  how 
many  dozen  I  had  made.  I  went  around  to 
the  bin  and  counted  up  my  work.  He  came 
around.  I  was  looking  over  and  counting. 
He  said,  'What  is  the  matter?  Don't  you 
want  to  run  these  machines?'  I  had  18  ma- 
chines to  work.  I  said,  *I  reckon  so ;  I  have 
run  them.'  He  said,  *You  haven't  half  run 
them.'  I  said,  'I  have  done  the  best  I  can.' 
He  said,  *If  you  don't  want  to  run  them,  I 
wouldn't  do  it'  I  said,  *Just  as  you  say.  I 
will  quit  now.  I  have  only  two  or  three 
weeks  more,  and  I  will  quit  now.'  He 
laughed,  and  said  he  didn't  want  me  to  quit 
I  said,  'If  you  want  to  talk.  Just  wait  a  few 
minutes.'  At  that  time  I  stooped  down  to  get 
another  bundle  of  tops,  and,  as  I  did,  he 
struck  me  with  a  monkey-wrench,  and  hit 
me  across  the  head,  the  back  part,  and  struck 
me  on  the  Jaw.  I  threw  up  my  head,  and  it 
glanced.  I  had  to  save  my  head,  and  as  I 
stepped  back  I  lost  myself,  and  wrenched 
my  ankle.  Then  I  caught  myself  from  fall- 
ing. I  didn't  know  my  leg  was  broke."  We 
think  from  Mobley's  own  evidence  that  he 
went  to  see  plaintiff  In  consequence  of  what 
Clark  had  told  him,  and  to  remonstrate  with 
plaintiff  about  his  work,  and  to  compel  plain- 
tiff to  start  up  the  machines.  In  doing  so  he 
was  acting  for  the  defendant,  and  in  prose- 
cution and  furtherance  of  defendant's  busi- 
ness. If  while  so  doing  he  violently  assault- 
ed plaintiff  with  the  monkey-wrench,  as  tes- 
tified to  by  plalntlil,  the  defendant  would  be 
responsible  for  his  act 

[4]  This  question  was  properly  presented 
to  the  Jury  under  very  clear  and  appropriate 
instructions  as  follows:  "The  master  is  not 
responsible  for  wrongs  done  by  the  servant 
while  not  acting  within  the  scope  of  his  em- 
ployment If  the  servant  steps  aside  from 
his  master's  business,  for  however  short  a 
time,  to  commit  a  wrong  not  connected  with 
such  business,  the  relation  of  master  and 
servant  will  be  deemed  to  have  been  for  the 
time  suspended.  The  test  is  not  whether  it 
was  done  during  the  existence  of  the  em- 


ployment—i  e.,  during  the  time  covered  by 
the  employment — ^but  whether  it  was  done  in 
the  prosecution  of  the  master's  business.  It 
is  obviously  a  question  of  fact  for  the  deter- 
mination of  a  Jury  whether  at  the  time  of 
the  particular  act  or  omission  by  the  servant 
which  caused  the  injury  the  servant  was  act- 
ing within  the  scope  of  his  employment,  or 
acting  outside  of  it  to  effect  some  purpose  of 
his  own.  The  master  is  not  responsible  for 
wrongs  committed  by  the  servant  while  not 
acting  about  the  master's  business,  or,  what 
is  substantially  the  same  thing,  while  not 
acting  within  the  scope  of  his  employment 
So  the  question  is  one  for  you  to  determine 
whether  at  the  time  of  the  alleged  assault  the 
defendant  Mobley  was  acting  within  the  scope 
of  his  employment  or  authority,  or  was  he  in 
fact  performing  his  master's  business,  or  en- 
gaged in  some  pursuit  of  his  own."  This 
instruction  is  in  accord  with  our  precedents. 
Jackson  v.  Telegraph  Co.,  139  N.  C.  353,  51 
S.  E.  1015,  70  L.  It  A.  738 ;  Hussey  v.  Rail- 
road, 98  N.  C.  34,  3  S.  E.  923,  2  Am.  St  Rep. 
312;  Daniel  v.  Railroad,  136  N.  C.  523,  48 
S.  E.  816,  67  L.  R.  A.  455,  1  Ann.  Cas.  718; 
Dover  v.  Manufacturing  Co.,  157  N.  C.  328, 
72  S.  B.  1067 ;  Bucken  v.  Railroad,  157  N.  C. 
446,  73  S.  B.  137 ;  May  v.  Telegraph  Co.,  157 
N.  C.  416,  72  S.  E.  1059,  37  L.  R.  A.  (N.  S.) 
912 ;  Roberts  v.  Railroad,  143  N.  C.  179,  55 
S.  E.  509,  8  L.  R.  A.  (N.  S.)  789,  10  Ann.  Cas. 
375.  This  last  case  is  reported  in  8  L.  R. 
A.  (N.  S.).  There  Is  a  very  instructive  note 
by  the  editor,  which  bears  directly  upon  this 
controversy  which  we  regard  of  such  value 
as  to  Justify  quoting  it  at  length.  The.  edi- 
tor says:  "There  can  be  no  doubt  of  the 
correctness  of  the  decision  in  Roberts  v. 
Southern  R.'  Co.  on  the  facts  of  that  case, 
since  the  assault  took  place  after  the  occa- 
sion for  correction  or  discipline  had  passed, 
and  was  clearly  malicious  and  entirely  dis- 
connected from  the  master's  business.  But 
a  more  difficult  question  arises  where  the 
assault  takes  place  at  the  very  moment  wtien 
the  occasion  for  correction  or  discipline  aris- 
es, and  the  servant  inflicting  it  is  at  the 
time  engaged  in  discharging  the  duties  of 
his  employment  No  fixed  rule  as  to  this 
phase  of  the  question  can  be  formulated  from 
the  decisions,  since  they  are  in  irreconcil- 
able conflict  But  on  principle.  It  would 
seem  that  if  an  assault  is  committed  on  an 
inferior  servant  by  a  superior  while  the  lat- 
ter is  engaged  in  doing  the  very  thing  he  is 
employed  to  do — ^that  is,  In  supervising  and 
directing  the  work — the  master  should  be 
liable  therefor.  When  an  employer  delegates 
to  a  servant  authority  to  supervise  the  work 
and  conduct  of  others,  and  to  order  and  di- 
rect them  In  performing  the  work.  It  would 
seem  that  such  servant  in  Issuing  commands, 
and  In  attempting  to  enforce  them,  acts  as 
the  alter  ego  of  the  master,  and  that  the  lat- 
ter must  be  held  responsible  for  all  acts  of 
the  supervising  employ^  In  compelling  obedi- 
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ence  to  his  orders  for  which  the  master 
would  be  responsible  if  they  were  done  by 
himself.*' 

The  Judgment  of  the  superior  court  is  af- 
firmed. 


aa  N.  C.  448) 

DUVAL    T.    ATLANTIC    COAST   LINE 

R.  CO. 

(Supreme  Court  of  North  Carolina.     March  5, 

1913.) 

L  Limitation  of  Actions  (§  65*)— Acgbual 
OF  Right  of  Action— Tbespasses. 

As  a  general  rale,  except  aa  changed  by 
statute  with  reference  to  railroads,  an  injury 
to  land  by  wrongfully  ponding  or  diverting  wa- 
ter thereon  is  a  renewing  trespass,  and,  un- 
less sustained  in-  a  manner  and  for  sufficient 
length  of  time  to  establish  an  easement,  the 
damages  accruing  within  three  years  before 
action  brought  can  be  recovered,  although  the 
injury  may  have  arisen  at  a  more  remote 
period. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §{  299-306;  Dec  Dig. 
$  55.*] 

2.  Limitation  op  Actions  (§  55*)— Injubibs 
Caused  by  Flo waob— Statutory  Pbo vi- 
sions. 

X  nder  Revisal  1905,  §  394,  subd.  2,  provid- 
ing that  actions  or  proceedings  shall  not  be 
brought  or  maintained  against  railroad  com- 
panies for  damages  caused  by  the  construction 
of  the  road  or  repairs  thereto  unless  commenced 
within  five  years  after  the  cause  of  action  ac- 
crues, and  that  the  jury  shall  assess  the  entire 
amount  of  damages  which  the  aggrieved  party 
is  entitled  to  recover  by  reason  of  the  trespass, 
injuries  caused  by  the  failure  of  a  railroad 
company  to  provide  a  culvert  under  its  road- 
bed sufncient  to  carry  off  the  water  could  not 
be  recovered  more  than  five  years  after  the  con- 
struction of  the  road;  but,  if  the  company 
subsequently  permitted  the  culvert  to  become 
filled  with  mud  and  trash  increasing  the  injury 
to  adjoining  land,  the  statute  did  not  apply. 
[iCd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  299-306;  Dec.  Dig. 
§55.*] 

■ 

Appeal  from  Superior  Court,  Jones  County; 
Foushee,  Judge. 

Action  by  A.  F.  Duval  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Civil  action  to  recover  damages  for  wrong- 
fully ponding  water  on  plalntiflTs  land,  by 
reason  of  a  culvert  and  defects  therein  un- 
der defendant's  roadbed.  Tried  before  his 
honor,  H.  A.  Foushee,  Judge,  and  a  jury,  at 
April  term,  1912,  of  superior  court  of  Jones 
county.  The  jury  rendered  the  following 
verdict:  "(1)  Have  the  lands  and  crops  of 
the  plaintiffs  been  damaged  by  the  negligence 
of  the  defendant,  as  alleged  in  the  complaint? 
Answer:  Yes.  (2)  If  .so,  in  what  amount? 
Answer:  $200.  (3)  Is  the  plaintiffs'  cause  of 
action  barred  by  the  five-year  statute  of 
limitations?  Answer:  No."  Judgment  on  the 
verdict,  and  the  defendant  excepted  and  ap- 
pealed, assigning  for  error,  chiefly,  that  the 
court  did  not  rule  that,  on  entire  testimony, 


if  believed,  plaintlfrs  cause  of  action  was 
barred  by  the  five-year  statute  of  limitations. 

Rouse  ft  Land,  of  Kinston,  for  appellant 
D.  L.  Ward,  of  New  Bern,  and  J.  EL  Warren, 
of  Trenton,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  As  a  general  rule,  and  In  suits 
between  parties  other  than  railroads,  the 
injury  caused  by  wrongfnUy  ponding  or  di- 
verting water  on  the  lands  of  another,  caus- 
ing damage,  is  regarded  as  a  renewing  rather 
than  a  continuing  trespass,  and,  unless  sus- 
tained in  a  manner  and  for  sufficient  length 
of  time  to  establish  an  easement,  damages 
therefore  accruing  within  three  years  next 
before  action  brought  can  be  recovered 
though  the  injury  may  have  taken  its  rise  at 
a  more  remote  period.  Roberts  v.  Baldwin, 
155  N.  O.  276,  71  S.  B.  319,  opinion  by  As- 
sociate Justice  Allen;  and  same  case,  151 
N.  a  407,  66  S.  E.  346,  opinion  by  Chief  Jus- 
tice Clark;  Spilman  v.  Navigation  Co.,  74 
N.  C.  675. 

[2]  This  doctrine  has  been  changed,  in  re- 
spect to  railroads,  by  statute  (Code,  {  394), 
and,  as  more  especially  relevant  to  the  facts 
presented,  subdivision  2  of  said  section  pro- 
vides as  follows:  "No  suit,  action  or  pro- 
ceeding shall  be  brought  or  maintained 
against  any  railroad  company  by  any  persons 
for  damages  caused  by  the  construction  of 
said  road,  or  the  repairs  thereto,  unless  such 
suit,  action  or  proceeding  shall  be  commenc- 
ed within  five  years  after  the  cause  of  ac- 
tion accrues,  and  the  jury  shall  assess  the 
entire  amount  of  damages  which  the  party 
aggrieved  is  entitled  to  recover  by  reason 
of  the  trespass  on  his  property."  BYorn  a 
perusal  of  this  section,  it  appears  that  any 
and  all  damages,  arising  by  reason  of  con- 
struction of  a  railroad  or  repairs  thereto,  is 
barred  after  five  years.  Construing  the  sec- 
tion, the  court  has  several  times  held  that 
for  such  an  injury  recovery  must  be  for  the 
entire  wrong,  and  the  cause  of  action  accrues 
when  the  first  sabstantlal  Injury  is  caused 
by  reason  of  any  structure,  of  the  railroad  of 
a  permanent  nature.  Campbell  v.  Railroad,  * 
159  N.  O.  586,  75  S.  B.  1106 ;  Stack  v.  Rail- 
road,  139  N.  C.  366,  51  d.  B.  1024.  There  was 
testimony  on  part  of  plaintiff  that  the  road- 
bed was  constructed  in  1893  or  1894;  that 
the  culvert  complained  of  had  never  been  suf- 
ficient to  carry  off  the  water  and  had  always 
caused  substantial  damage  to  plalntifTs  land 
by  wrongfully  i)onding  the  water  upon  it. 
Under  the  authorities  dted,  therefore,  if 
this  were  all  the  testimony  relevant  to  the 
question  presented,  we  would  be  constrained 
to  hold  that  plaintiff's  cause  of  action  was 
barred,  but  there  is  further  testimony  in 
the  record  to  the  effect  that  in  1898  the  de- 
fendant had  allowed  the  culvert  to  fill  with 
mud  and  trash,  stopping  it  up,  and  since 
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tbat  time  tbe  damage  to  his  land  had  greatly 
increased.  Owing  to  this  additional  testi- 
mony, the  court  conld  not  hold  that,  on  the 
entire  evidence,  if  believed,  plaintlfTs  cause 
of  action  is  barred.  The  statute  refers  to 
the  construction  of  the  road  as  designed  by 
defendant's  engineers  and  properly  maintain- 
ed, and,  if  defendant  negligently  fails  to  keep 
a  culvert  opened,  which  was  built  as  a  p^rt 
of  the  road  structure  and,  by  reason  of  such 
failure,  a  proprietor's  land  is  damaged,  this 
is  a  wrong  of  a  different  character,  which 
withdraws  the  case  from  the  operation  of 
the  statute,  and,  unless  treated  by  the  parties 
as  a  trespass  causing  permanent  injury,  as  in 
Ridley  v.  Railroad,  118  N.  C.  096,  24  S.  B. 
730,  32  L.  R.  A.  708,  the  plaintilTs  cause  of 
action  would  come,  within  the  principle  first 
stated,  that  of  a  renewing  trespass.  Hocntt 
V.  Railroad,  124  N.  C.  214,  32  S.  E.  68L 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  in  plaintiff's  favor  must  be 
affirmed. 

No  error. 


(12  Ga.  App.  463) 

SOUTHERN  BELL  TELEPHONE  &  TELE- 
GRAPH CO.  V.  SHAMOS.     (No.  4,513.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 

(8yllahu9  Ity  the  Court.) 

1.  Mastbb  and  Servant  (§  289*)— Injuries 
TO  Servant— Actions— Questions  for  Jury. 

An  employ^  was  engaged  in  clipping  cables 
for  a  telephone  company,  and  in  so  doing  was 
seated  in  a  swing  attached  hy  means  of  hooks 
and  straps  to  a  telephone  wire.  In  order  to 
move  along  the  wire,  the  usual  and  ordinary 
way  was  to  catch  hold  of  the  cable  with  his 
hands,  lift  his  weight  from  the  seat,  and  slide 
the  swing  along  the  wire.  Suspenaed  to  the 
poles  below  the  swing  was  a  wire  of  an  elec- 
tric light  company,  carrying  a  highly  charged 
current  of  electricity.  The  employ^  knew  of 
the  presence  of  this  wire,  knew  it  was  charged 
with  electricity,  and  knew,  or  could  by  the  ex- 
ercise of  ordinary  care,  have  known,  that  the 
insulation  had  worn  off,  and  that  if  he  came  in 
contact  with  the  wire  he  would  be  injured.  He 
clipped  cables  In  the  manner  above  indicated 
for  more  than  a  day;  but,  as  he^fnoved  aion^, 
the  distance  between  the  c^le  and  the  electric 
light  wire  became  gradually  shortened,  so  much 
so  that,  when  the  .employ^  endeavored  to  slide 
the  swing  along  in  the  usual  way,  his  foot  was 
extended  and  touched  the  wire  of  the  electric 
light  company  and  he  was  injured.  It  was  no 
part  of  the  employe's  duty  to  inspect  the  wires. 
ueld,  in  a  suit  to  recover  against  the  telephone 
company  for  the  injuries  thus  sustained,  it  was 
a  question  for  the  jury  whether  the  employ^ 
was  lacking  in  ordinary  care  in  failing  to  dis- 
cover that  the  distance  between  the  cable  and 
the  wire  had  become  so  gradually  shortened  as 
to  make  unsafe  the  place  at  which  he  had  been 
set  to  work  by  the  master.  This  is  especial- 
ly true  where  the  master  assured  the  servant 
when  he  went  to  work  that  the  place  was  safe. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g§  1089,  1090,  1092-1132; 
Dec  Dig.  I  280.*] 

2.  Damaoeb  (§  130* )— Excessive  Damages- 
Personal  Injuries. 

The  verdict  was  not  legally  excessive. 
[EM.   Note.— For  other  cases,   see  Damages, 
Cent.  Dig.  §§  357-367,  370;   Dec.  Dig.  §  130.*] 


8.  Pleading  (§  129*)— Answer— Admissions. 
Every  material  averment  of  a  petition  must 
be  either  admitted  or  denied,  unless  the  defend- 
ant is  unable,  from  want  of  information,  to 
do  either.  A  mere  statement,  in  an  answer  to 
a  paragraph  of  a  petition,  that  the  defendant 
"neither  admits  nor  denies"  such  paragraph, 
without  giving  the  reason  for  failing  so  to  do, 
is  no  answer,  and  must  be  treated  as  an  admis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Sf  270-275;   Dec.  Dig.  $  129.*] 

4.  Trial    (|  256*)—Instructions— Request. 

In  the  absence  of  a  request  for  a  more 
specific  Instruction,  the  following  charge  was 
not  erroneous  because  the  trial  judge  failed  to 
instruct  the  jury  specifically  to  taJce  into  ac- 
count the  possibility  of  the  plaintiff's  earning 
capacity  being  increased:  "If,  under  the  evi- 
dence, the  expectancy  would  be  more  or  less 
than  that  of  the  average  man,  or  the  earning 
capacity  could  increase  or  decrease,  the  cash 
or  present  value  would  vary  accordinjrly.'* 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §S  628-641;    Dec.  Dig.  §  256.*] 

5.  Master  and  Servant  (§  293*)— Injuries 
TO  Servant— Actions— Instructions. 

In  the  trial  of  an  action  for  personal  inju- 
ries sustained  as  a  result  of  an  unsafe  place 
in  which  an  injured  servant  was  put  to  work, 
it  was  not  error  to  charge:  "The  master,  un- 
der the  law,  is  under  the  special  duty  to  in- 
spect and  investigate  the  risks  to  which  the 
servant  is  exposed." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1148-1156,  1158-1160; 
Dec.  Dig.  §  293.*] 

6.  New  Trial  (§  39*)— Instructions— Credi- 
bility OF  Witnesses. 

While  the  interest  of  a  witness  may  al- 
ways be  considered,  the  mere  failure  of  the 
judge  to  enumerate  the  fact  of  such  interest  as 
one  of  the  things  which  may  be  considered  by 
the  jury  in  passing  upon  the  credibility  of  the 
witnesses  will  not  ordinarily  demand  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §8  57-61;  Dec.  Dig.  |  39.*] 

7.  New  Trial  (S  39*)— Instructions— Effect 
OF  Verdict— ^'Result.** 

The  following  charge  was  not  so  prejudi- 
cial as  to  require  a  new  trial:  *'You  are  not 
concerned  in  any  way  with  the  'result'  of  your 
verdict,  so  long  as  you  know  and  believe,  as 
upright  jurors,  that  verdict  speaks  the  truth  of 
the  case,  based  upon  the  opinion  you  entertain 
of  the  evidence  adduced  upon  the  trial,  under 
the  rules  of  law  as  given  you  in  charge  by  the 
court" 

[Ed.  Note.— For  other  cases,  see  New  TrlaL 
Cent  Dig.  §|  57-61;    Dec  Dig.  {  39.* 

For  other  definitions,  see  Words  and  Phrases. 
ToL  7,  p.  618ai 

(Addiiiondl  Byllabw  5y  Editorial  8taf.) 

8.  Master  and  Servant  (|  119*)— Injuries 
TO  Servant— Safe  Place  to  Work. 

A  telephone  company,  in  putting  a  man  at 
work  seated  in  a  swing  suspended  from  a  cable 
so  near  a  highly  charged  electric  light  wire  as 
to  be  dangerous  to  him,  is  negligent  in  fajling 
to  furnish  a  safe  place  to  work,  since  the  duty 
to  furnish  a  safe  place  is  one  of  the  master's 
absolute  duties,  and  the  master  is  liable,  if  it 
permits  another  to  render  the  place  unsafe,  to 
the  same  extent  as  if  it  itself  had  put  the 
place  in  an  unsafe  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  210;  Dec  Dig.  |  119.*1 

9.  Master  and  Servant   (§  235*)—In juries 
to  Servant— Contributory  Negligence. 

A  servant,  injured  by  reason  of  the  dan- 
gerous condition  of  his  place  of  work,  cannot 
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recover  if  he  had  equal  means  with  the  mas- 
ter of  discovering  the  danger,  or  if  he  failed 
to  exercise  ordinary  care  after  it  became  ap- 
parent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  710-722;    Dec.  Dig.  8 

10.  Masteb  and  Servant  (S  235*)— Injuries 
TO  Servant— Contributory  Negliqencb— 
Reliance  on  Assubance  of  Safety.     . 

If  a  servant  does  not  know,  and  cannot  by 
ordinary  care  ascertain,  that  a  place  is  dan- 
gerous, he  may  rely  on  the  assurance  of  the 
master;  but  it  is  otherwise  if  the  danger  be 
obvious  to  an  ordinarily  prudent  man  of  the 
servant's  capacity  and  experience. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §1  682,  750-775;  Dec.  Dig. 
I  235.*] 

11.  Master  and  Servant  ({  248*)-— Injitribs 
TO  Servant— Disobedience  of  Rules. 

A  telephone  company  waived  a  rule  requir- 
ing its  employes  to  wear  rubber  gloves  and 
robber  coats  by  knowingly  permitting  work  to 
be  done  without  them.. 

rEd.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  710-722;  Dec  Dig.  $ 
243.*] 

On  Rehearing. 

12.  Damages  (|  216*)— Assessment— Instruc- 
tions—Sufficiency OF  Evidence. 

In  an  action  for  personal  injuries,  proof 

'that  plaintiff  had  some  earning  capacity  at  the 

time  of  his  injury  justifies  instructions  on  the 

use  of  mortality  tables,  though  the  amount  he 

was  then  earning  is  not  shown. 

CEd.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  §S  548-555;  Dec.  Dig.  {  216.*] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  W.  E.  Shamos,  by  next  ffiend, 
against  the  Southern  Bell  Telephone  &  Tel- 
egraph Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Hardeman,  Jones,  Park  &  Johnston,  of  Ma- 
con, for  plaintiff  in  error.  Napier  &  May- 
nard,  of  Macon,  for  defendant  in  error. 


POTTLE,  J.  The  plaintiff,  an  employ^  of 
the  defendant,  was  directed  by  Its  general 
manager  to  "clip  cables*'  at  a  point  on  the 
company's  telephone  line  in  the  dty  of  Ma- 
eon.  His  work  was  that  of  a  regular  line- 
man, but  he  was  an  employ^  of  inferior 
grade  to  a  lineman,  and  receiving  less  pay. 
In  order  to  perform  the  work  It  was  neces- 
sary for  him  to  use  a  swinging  device,  con- 
sisting of  a  safety  belt,  with  two  hooks  on 
the  end,  which  were  fastened  over  the  wire, 
and  a  board  seat  at  the  bottom  of  the  straps, 
iiI>on  which  the  workman  sat  while  clipping 
the  cable.  When  directed  to  do  the  work, 
the  plaintiff  asked  the  manager  for  a  "help- 
er^'  to  pull  the  wires  down  with  a  rope,  which 
was  the  usual  way  of  protecting  a  workman 
engaged  in  clipping  cable.  The  general  man- 
ager stated  that  he  had  no  helper  to  send, 
that  there  was  nothing  to  hurt  the  plaintiff, 
and  that  the  work  was  perfectly  safe  There- 
upon he  b^an  the  work.    He  slid  along  the 


wire  by  catching  hold  of  the  wire,  lifting  his 
weight  from  the  seat  of  the  swing,  and  pull- 
ing himself  along  with  his  hands,  which  was 
the  usual  and  ordinary  way  of  moving  along 
the  wire. 

Suspended  along  the  poles  of  the  telephone 
company,  and  from  five  to  seven  Inches  be- 
low his  feet,/  where  he  was  put  to  work,  was 
a  wire  of  an  electric  light  company.  This 
wire  carried  a  highly  charged  current  of 
electricity,  and  the  insulation  upon  the  wire 
was  badly  worn,  so  much  so  that  it  hung 
down  in  shreds,  which  could  be  easily  seen 
from  the  top  of  a  house  some  distance  above 
the  wire.  The  plaintiff  was  not  warned  by 
the  defendant  that  the  wire  carried  such  a 
highly  charged  current,  but  he  did  know  that 
if  he  touched  the  wire  he  would  get  a  shock. 
When  he  went  to  work  for  the  defendant,  he 
acknowledged  receipt  of  a  written  notice  to 
Inspect  all  poles  before  using  them,  that  it 
was  extrahazardous  to  work  around  wires 
carrying  a  high  current  of  electricity,  and 
that  employes,  when  doing  such  work,  should 
use  rubber  gloves  and  rubber  coats.  Many 
employi^,  with  the  knowledge  of  the  compa- 
ny, did  not  use  rubber  gloves  and  coats,  and 
the  defendant  knew  that  the  plaintiff  did  not 
have  any.  The  swing  which  the  plaintiff  was 
using  was  strapped  as  closely  to  the  wires  as 
it  could  be  gotten  when  used  for  sliding  along 
so  as  to  clip  the  cables.  The  plaintiff  was 
not  a  lineman,  and  it  was  not  his  duty  to  In- 
spect the  wires.  He  had  been  clipping  the 
cables,  in  the  manner  above  Indicated,  for 
more  than  a  day  prior  to  his  Injury;  but,  the 
farther  he  moved  along  the  wire  toward  his 
destination,  the  closer  the  cable  got  to  the 
electric  light  wire.  At  the  time  of  the  Injury 
the  light  wire  was  about  5  Inches  beneath 
his  feet  He  took  hold  of  the  cable  with  his 
hands,  and  pressed  his  weight  down  on  it 
to  allow  him  to  slide  the  swing  along  the 
wire,  and  in  so  doing  one  of  his  feet  came  in 
contact  with  the  electric  wire.  He  was  se- 
verely burned  and  shocked,  and  fell  some  30 
or  40  feet  to  the  pavement  below.  He  sued 
for  damages,  and  the  jury  found  a  verdict  in 
his  favor  for  $3,500,  and  the  defendant's  mo- 
tion for  new  trial  was  overruled. 

[1]  1.  It  Is  contended  in  behalf  of  the  de- 
fendant that  it  was  guilty  of  no  negligence, 
that  the  plaintiff  assumed  the  risk  of  Injury, 
and  that,  even  If  the  defendant  was  negli- 
gent, the  plaintiff  could,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences 
of  such  negligence,  and  that  the  plaintiff's 
Injury  was  due  to  his  own  carelessness  in 
unnecessarily  extending  his  foot  far  enough 
below  the  swing  to  come  in  contact  with 
the  wira  The  facts  as  set  forth  above  are 
stated  most  favorably  for  the  plaintiff,  be- 
cause they  must  be  so  considered  by  the  re- 
Tiewlng  court  after  a  verdict  in  his  favor. 

[t]  Unquestionably  the  defendant  was  neg- 
llgent  In  falling  to  furnish  the  plaintiff  a 
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safe  place  in  which  to  work.  This  was 
one  of  the  absolute  duties  of  the  master,  and 
it  was  bound  to  have  the  place  inspectedi 
to  see  that  it  was  safe,  and  to  put  it  In  a 
safe  condition  if  it  was  not  so.  Trammell 
V.  Columbus  Railroad  Ck>.,  9  Qa.  App.  98, 
70  S.  E.  892.  The  poles  were  the  property 
of  the  telephone  company.  If  it  permitted 
another  to  so  use  these  poles  as  to  render 
unsafe  a  place  wherein  it  set  one  of  its 
servants  to  work,  it  was  liable  to  the  same 
extent  as  if  it  itself  had,  through  its  own 
act  of  commission  or  omission,  put  the  place 
in  an  unsafe  condition,  or  allowed  it  to  be- 
come BO.  Acquiescence  in  such  negligent  con- 
duct of  another  is  the  same  in  law  as  the 
doing  of  the  negligent  act 

[9]  One  injured,  however,  by  reason  of 
the  dangerous  condition  of  the  place  in  which 
he  is  put  to  work,  cannot  recover  If  he  had 
equal  means  with  the  master  of  discovering 
the  danger,  or  if  he  failed  to  exercise  ordi- 
nary care  after  the  danger  became  apparent 
Jelllco  V.  White  Co.,  11  Ga.  App.  836,  76  S. 
£.  699. 

[10]  If  a  servant  does  not  know,  and  can- 
not by  the  exercise  of  ordinary  care  ascertain, 
that  a  place  is  dangerous,  he  has  the  right 
to  rely  upon  the  assurance  of  the  master 
that  It  is  so ;  but  it  is  otherwise  if  the  dan- 
ger be  obvious  to  an  ordinarily  prudent  man  of 
the  servant's  capacity  and  experience.  Green 
V.  Babcock  Bros.  Lumber  Co..  130  Ga.  469 
(2),  60  S.  E.  1062 ;  Cochrell  v.  Langley  Mfg. 

Co.,  6  Ga.  App.  S24,  63  S.  E.  244.  The  plain- 
tiff knew  the  wire  was  dangerous.  He  could 
see,  and  afterwards  did  see,  from  the  top  of 
a  house  above  the  wire,  that  the  insulation 
bad  worn  off  at  and  near  the  place  where 
he  was  injured.  He  also  knew  that  the  wire 
was  located  in  dangerous  proximity  to  the 
cable.  If,  therefore,  the  proximate  cause  of 
his  injury  was  the  use  by  him  of  an  obvi- 
ously dangerous  place,  he  cannot  recover; 
or  if  he  was  hurt  as  a  result  of  what  he 
saw,  or  could  by  the  exercise  of  ordinary 
care  have  seen,  the  defendant  is  not  liable. 
But  taking  the  plaintiff's  testimony,  with  all 
the  legitimate  inferences  and  deductions 
which  can  be  drawn  from  it  the  Jury  could 
find  that  the  place  at  which  the  injury  oc- 
curred was  not  obyiously  dangerous  to  the 
plaintiff,  and  that  he  was  not  lacking  in  or- 
dinary care.  He  was  engaged  in  clipping  ca- 
ble and  sliding  along  over  the  same  electric 
wire  for  more  than  a  day.  During  this  time 
the  place  was  safe  for  one  exercising  ordi- 
nary care  for  his  own  protection.  It  is  true, 
the  dangerous  wire  was  there,  and  it  was 
eharged  with  a  voltage  Oif  electricity  of  suffi- 
cient volume  to  severely  injure  or  perhaps 
kill  him  if  he  came  in  contact  with  it;  but  it 
was  tSLT  enough  below  his  feet  to  enable  him 
to  pursue  his  work  with  safety  in  the  ordi- ' 
nary  way,  lifting  his  weight  with  his  hands 
and  sliding  the  swing  along  the  cable.  He 
says,   however,   that   the   distance   between  j 


the  electric  wire  and  the  cable  was  gradu- 
ally lessened. 

When  he  began  work  he  found  the  wire 
located  a  sufficient  distance  below  his  feet 
to  enable  him  to  proceed  with  safety.  He 
had  a  right  to  assume  that  it  would  be  main- 
tained at  this  safe  distance.  Unless  it  was 
obvious  to  him,  while  he  was  exercising  the 
care  of  a  prudent  man,  that  this  safe  dis- 
tance was  being  gradually  shortened  until 
it  became  unsafe,  he  ou^ht  not  to  be  charged 
with  the  consequences  of  the  defendant's 
negligence  in  permitting  the  highly  charged 
wire  to  be  kept  in  such  close  proximity  to 
the  cable  as  to  render  the  place  where  he 
was  at  work  unsafe  and  dangerous.  It  is 
fairly  inferable,  frqin  the  testimony,  that 
plaintiff  did  not  know  that  the  distance  was 
being  gradually  shortened,  and  this  result- 
ed 60  gradually  and  imperceptibly  that  the 
Jury  could  well  find  that  ordinary  care  did 
not  impose  upon  him  the  duty  of  constant 
inspection  and  examination  to  ascertain 
whether  the  place  which  had  been  safe  for 
a  day  had  suddenly  become  unsafe  and  dan- 
gerous. It  is  true,  if  he  had  not  extended 
his  foot,  he  would  not  have  been  injured; 
but,  from  his  explanation  of  the  occurrence,' 
his  act  in  lowering  his  foot  was  usual  and 
natural,  and  one  which  could  be  anticipated 
by  the  master  when  he  was  put  to  work. 
Questions  of  negligence  and  dlllg:ence  are  pe- 
culiarly for  the  Jury,  and  it  is  enough  for  a 
reviewing  court  that  there  was  some  evi- 
dence to  authorize  their  finding. 

[11]  The  master  waived  the  rule  requiring 
employ^  to  wear  rubber  gloves  and  rubber 
coats,  by  knowingly  permitting  work  to  be 
performed  without  them.  The  plaintiff  was 
not  an  inspector,  and  did  not  assume  the  risk 
of  injury,  as  in  BJedding  v.  Telephone  Co., 
6  Ga.  App.  831,  65  S.  El  106a 

[2]  2.  The  verdict  was  not  only  not  ex- 
cessive, but  seems  to  be  moderate  compensa- 
tion for  the  injuries  which  the  plaintiff  de- 
scribes. The  only  measure  of  damages  for 
pain  and  suffering  is  the  enlightened  con- 
science of  an  impartial  Jury,  and  it  Is  only 
in  extreme  cases  that  the  reviewing  court 
will  hold,  as  a  matter  of  law,  that  the 
amount  of  compensation  fixed  by  the  jury 
for  personal  injuries  is  excess ve. 

[S]  3.  It  Is  contended  that  as  the  evidence 
failed  to  disclose  what  the  plaintiff's  earning 
capacity  was  at  the  time  of  the  injury,  it 
was  error  to  instruct  the  Jury  upon  the  use 
of  the  mortality  tables  and  upon  the  theory 
that  the  plaintiff  could  recover  for  decreased 
earning  capacity.  The  plaintiff  testified  that 
his  earning  capacity  had  been  decreased  one- 
half.  There  was  no  evidence  as  to  what  he 
was  earning.  The  petition  alleged  that  at 
the  time  he  was  injured  he  was  receiving 
$1.50  per  day.  The  defendant  answered  that 
it  ''neither  admits  nor  denies**  this  allegatioiL 
The  Code  requires  all  the  material  allega- 
tions in  a  petition  to  be  admitted  or  denied, 
unless  the  defendant  cannot  from  want  of 
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sufficient  information  do  either.  Civil  Code 
1010,  S  5539.  ,  In  order,  therefore,  to  avoid 
a  categorical  answer  to  a  material  averment, 
the  defendant  must  state  that  he  cannot  so 
answer  because  he  does  not  know.  Merely 
to  say  that  he  neither  admits  nor  denies  is  no 
answer  at  alL  Here  the  defendant  does  not 
even  say  that  It  cannot  admit  or  deny.  Its 
answer  Is  merely  that  it  "neither  admits  nor 
denies.**  Such  an  answer  must  be  taken  as 
an  admission.  Besides,  If  the  defendant  had 
said  it  did  not  know,  its  answer  would  have 
been  evasive.  It  was  bound  to  know  what 
rate  of  compensation  the  plaintiff  was  receiv- 
ing. ClvU  Code,  !  5637 ;  Raleigh  ft  Gaston  R. 
Co.  T.  Pullman  Co.,  122  Ga.  700,  50  S.  B. 
1008.  None  of  the  Instructions  upon  the  sub- 
ject of  recovery  for  decrease  in  earning  ca- 
pacity were  so  inaccurate  as  to  demand  a 
new  triaL  The  Instructions  In  reference  to 
the  use  of  the  mortality  tables  were  not  er- 
roneous, because  the  Judge  failed  in  that  con- 
nection to  refer  to  the  possibility  of  increas- 
ed earning  capacity.  The  charge  as  given 
was  correct,  and,  If  further  Instructions  in 
relation  to  the  subject  were  desired,  they 
should  have  been  requested.  Nor  did  the 
judge  Intimate  an  opinion  that  the  plaintiff 
had  sustained  an  annual  loss  in  earning  ca- 
pacity of  $500,  in  naming  this  sum  to  illus- 
trate how  the  tables  might  be  used. 

[4]  4.  The  court  charged:  "If,  under  the 
evidence,  the  expectancy  would  be  more  or 
less  than  that  of  the  average  man,  or  the 
earning  capacity  could  increase  or  decrease, 
the  cash  or  present  value  would  vary  accord- 
ingly." Error  is  assigned  upon  this  charge, 
upon  the  ground  that  the  jury  should  have 
been  instructed  that  the  probability  of  the 
plaintiff's  condition  being  improved,  and  of 
his  entirely  recovering,  should  be  taken  Into 
account  by  the  jury.  This  idea  was,  in  the 
absence  of  a  request  for  more  specific  Instruc- 
tions, sufficiently  expressed  in  the  charge  as 
given  by  the  words  "increase  or  decrease." 

[S]  5.  There  was  no  error  in  the  following 
charge:  "The  master,  under  the  law,  is  un- 
der the  special  duty  to  inspect  and  investi- 
gate the  risks  to  which  the  servant  is  ex- 
posed." This  was  merely  a  plain,  simple 
statement  of  the  master's  absolute  duty  of 
inspection,  in  order  to  see  that  the  servant 
has  a  safe  place  in  which  to  work. 

[I]  6.  The  court  charged  the  jury  that,  in 
passing  upon  the  credibility  of  the  witnesses 
and  determining  where  the  preponderance  of 
evidence  Ues,  they  were  authorized  to  con- 
sider various  things,  and  omitted  to  enumer- 
ate the  interest  or  want  of  Interest  of  the 
witnesses.  This  omission  of  the  trial  judge 
was  doubtless  inadvertent  At  any  rate,  the 
inaccuracy  is  not  of  sufficient  materiality  to 
require  another  trial.  It  was  as  much  error 
against  one  party  as  the  other,  and  any  In- 
telligent jury  would  know,  as  a  matter  of 
conunon  experience,  and  take  into  account  in 
reaching  their  verdict,  the  f^ct  that  human 


testimony  is  often  colored  by  the  interest  of 
the  witnesses.  Had  they  been  instructed  not 
to  do  so,  the  error  would  be  harmful;  but 
merely  to  omit  an  Instruction  that  they  might 
take  the  Interest  of  the  witness  Into  account 
would,  ordinarily,  not  require  a  new  trial. 

[7]  7.  Error  is  assigned  upon  the  follow- 
ing charge:  'Ton  are  not  concerned  in  any 
way  with  the  result  of  your  verdict,  so  long 
as  you  know  and  believe,  as  upright  jurors, 
that  verdict  speaks  the  truth  of  the  case, 
based  upon  t^e  opinion  you  entertain  of  the 
evidence  adduced  upon  the  trial,  under  the 
rules  of  law  as  given  yon  in  charge  by  the 
court"  It  is  complained  that  the  charge 
was  inaccurate,  since  the  jury  were  concern- 
ed with  the  result  of  the  verdict,  to  wit,  the 
amount  of  damages,  and  because  the  charge 
tended  to  relieve  them  of  responsibility,  and 
convey  the  impression  that  the  verdict  was 
subject  to  unlimited  review  by  the  courts. 
We  do  not  think  the  instruction  is  subject  to 
the  criticisms  made  upon  it  The  word  "re- 
sult*' was  used  In  the  sense  of  "consequenc- 
es," and,  so  construed,  was  merely  an  ad- 
monition to  the  jury  to  be  governed  by  the 
law  and  the  evidence,  and  not  by  the  situa- 
tion or  condition  of  the  parties,  or  other  im- 
proper consideration.  In  a  case  of  this  char- 
acter the  charge,  If  it  had  any  effect  at  all, 
was  favorable  to  the  defendant 

Judgment  affirmed. 

On  Rehearing. 

The  court,  on  motion  of  counsel  for  the 
plaintiff  in  error,  granted  a  rehearing,  the 
motion  being  based  upon  the  ground  that  in 
announcing  the  ruling  set  forth  in  the  third 
headnote  and  the  third  division  of  the  opin- 
ion the  court  had  overlooked  a  material  part 
of  the  record.  In  the  original  argument  be- 
fore this  court  and  in  the  original  brief  of 
counsel  for  the  plaintiff  in  error,  its  conten- 
tion In  reference  to  this  point  was  based 
solely  upon  the  ground  that,  in  the  absence  of 
si)ecial  demurrer,  the  original  answer  of  the 
defendant  was  sufficient  In  the  argument 
upon  the  rehearing,  attention  was  called  to 
the  fact  that  the  answer  of  the  defendant 
had  been  amended.  Paragraph  19  of  the  pe- 
tition was  as  follows:  "That  on  account  of 
said  injuries  your  petitioner  has  lost  over 
two  months  from  his  work,  and  at  the  time 
he  was  injured  he  was  earning  $1.50  per 
day."  This  paragraph  was  amended  by  add- 
ing an  averment  that  at  the  time  of  the  In- 
jury the  plaintiff  was  married,  and,  while 
not  21  years  of  age,  he  had  been  manumit- 
ted by  his  parents.  Thereupon  the  defend- 
ant filed  an  amendment  to  Its  answer  as  fol- 
lows: "It  denies  each  and  all  the  allegations 
contained  in  each  and  all  of  the  paragraphs 
of  the  amendment  and  of  the  i)etitlon  as 
amended."  It  is  Insisted  by  counsel  for  the 
plaintiff  in  error  that  this  amended  answer 
put  in  issue  the  question  as  to  the  amount 
which  the  plaintiff  was  earning  at  the  'time 
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b«  f  lu  Injured,  and  that,  Inasmuch  as  there 
was  no  evidence  to  show  what  sum  he  was 
earning,  It  was  error  for  the  court  to  charge 
the  Jury  upon  the  use  of  the  mortality  ta- 
bles, and  upon  the  theory  that  the  plaintiff 
could  recover  for  decreased  earning  capac- 
ity. 

Having  In  effect  admitted  In  the  original 
answer  the  allegation  In  the  original  petition 
that  the  plaintiff  was  earning  $1.50  per  day, 
it  might  with  much  force  be  contended  that 
the  effect  of  the  amended  answer  was  simply 
to  deny  so  much  of  paragraph  lb  of  the  pe- 
tition as  amended  as  was  not  embraced  In 
that  paragraph  of  the  original  petition.  The 
plaintiff  having  specifically  alleged  that  he 
was  earning  $1.60  per  day,  and  the  defend- 
ant having  declined  either  to  admit  or  to 
deny  this  allegation  In  reference  to  a  matter 
as  to  which  It  must  have  had  knowledge,  It 
would  seem  that  the  answer  to  the  amend- 
ment, which  merely  In  general  terms  denied 
each  and  every  paragraph  In  the  petition  as 
amended,  ought  not  to  be  treated  as  a  denial 
of  the  specific  allegation  that  the  plaintiff 
was  earning  $1.60  per  day.  Good  faith  on 
the  part  of  the  defendant  required  that  the 
plaintiff  be  specifically  put  on  notice  that 
the  defendant,  although  his  employer,  declin- 
ed to  admit  the  truth  of  the  express  aver- 
ment that  the  plaintiff  was  earning  $1.50 
per  day. 

But,  without  reference  to  this,  we  have,  on 
further  reflection,  reached  the  conclusion 
that  the  evidence  was  sufficient  to  authorize 
the  Instructions  complained  of.  On  this  sub- 
ject the  plaintiff  testified:  "I  was  clipping 
the  cable  as  a  lineman  at  the  time  I  was  in- 
jured. I  was  not  getting  the  pay  of  a  line- 
man. Their  pay  was  $2.75  and  $2.80  per 
day."  Montgomery,  one  of  the  witnesses  In 
the  case,  testified  as  follows:  '"The  plalntlfl 
had- been  a  helper  for  most  of  the  time,  but 
he  had  learned  to  climb  as  a  lineman.  The 
plalntlfl  was  getting  26  cents  a  day  more 
than  a  regular  helper."  While  there  was 
nothing.  In  the  evidence,  to  show  what  was 
the  pay  of  a  helper,  so  as  to  fix  with  cer- 
tainty the  wages  of  the  plaintiff.  It  does  ap- 
pear that  a  helper  was  receiving  some  com- 
pensation, and  that  the  plaintiff's  wages 
were  26  cents  per  day  In  excess  of  a  helper's 
pay.  So  that  there  ia  affirmative  proof  that 
the  plaintiff  was  receiving  some  compensa- 
tion. He  was  paid  something  more  than  25 
cents  per  day.  The  Important  question  In 
the  case  was,  not  so  much  what  the  plalntlfl 
was  actually  earning  at  the  time  he  was  In- 
jured, but  what  his  earning  capacity  was. 
The  amount  that  he  was  earning  at  the  time 
was  certainly  not  the  exclusive  test  of  his 
earning  capacity.  A  person  may  have  earn- 
ing capacity,  and  yet  be  temporarily  out  of 
employment  There  was  abundant  evidence 
to  Justify  the  conclusion  presumably  reach* 
ed  by  the  Jury  that  the  plilntlff  had  earning  I 


capacity,  and  that  this  earning  capacity  had 
been  diminished  In  consequence  of  the  Injury 
of  the  defendant  The  wide  range  of  discre- 
tion allowed  juries  In  fixing  damages  for 
pain  and  suffering  is  such  that  this  court 
cannot  say  that  the  verdict  for  $3,500  In  fa- 
vor of  the  plaintiff  was  so  large  as  to  re- 
quire the  inference  that  It  included  too  large 
a  sum,  under  the  evidence,  for  decreased 
earning  capacity.  The  verdict  was  moderate 
In  amount,  and  would  not  have  been  exces- 
sive, even  If  based  upon  pain  and  suffering 
alone. 

For  the  reasons  above  stated,  we  adhere 
to  the  Judgment  first  rendered. 

(12  Oa.  App.  S92) 

ATLANTIC  COAST  LINE  B.  CO.  t.  HILLu 

(No.  4,139.) 

(C^ourt  of  Appeals  of  Georgia.     Feb.  24,  1913.) 

(Syllahus  hy  the  Court.) 

L  Carbiebs  (iS  182,  184*)— Pleading  (§  64*) 
—Injuries  to  Shipment  —  Connectino 
Cabbiebs  —  Statutory  Pbovisions  —  Du- 
plicity. 

Tlie  court  properly  construed  the  action 
as  one  to  recover  damages  for  the  carrier's 
breach  of  public  duty  in  failing  to  deliver  in 
good  condition  a  shipment  which  it  had  receiv- 
ed as  in  good  condition  from  a  connecting  car* 
rier.  Thus  construed,  the  jurisdiction  of  the 
court  is  manifest  because  the  petition  alleged 
that  the  defendant  is  a  foreign  railway  corpo- 
ration having  an  office,  agent,  and  place  of 
business  in  the  county. 

(a)  The  appropriate  court  of  the  county 
where  delivery  is  or  should  be  made  by  the  last 
connecting  carrier  h^  jurisdiction  of  an  ac- 
tion brought  under  section  2752  of  the  Civil 
Code  of  1910. 

(b)  The  fact  that  one  who  claims  damages 
from  the  last  of  several  connecting  carriers, 
under  section  2752  of  the  Civil  Code  of  1910, 
alleges  a  failure  on  the  part  of  the  defendant 
carrier  to  comply  with  his  requirement  to  trace 
a  shipment  under  the  terms  of  section  2771  of 
the  Civil  Code  of  1910,  does  not  necessarily 
render  the  petition  duplicitous.  The  allega- 
tions as  to  the  failure  of  the  carrier  to  comply 
with  the  '^Tracing  Act,"  if  no  claim  for  dam- 
ages is  based  upon  this  failure,  may  be  treated 
as  harmless  surplusage. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  n  832-834 :  Dec  Dig.  §§  182,  184  ;• 
Pleading,  Cent  Dig.  ){  184-137;  Dec.  Dig.  | 
e4.*] 

2.  EviDBNcs  d  368*)  —  Documsntaby  Evi- 
dence—Compelling   Production. 

The  notice  to  produce  having  been  perfect" 
ed  by  proof  which  fulfilled  the  requirements 
of  section  6842  of  the  Civil  Code  of  1910,  the 
court  did  not  err  in  refusing  to  strike  the  no- 
tice. 

VEd.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  {§  1540-1558;   Dec  Dig.  {  368.*] 

8.  Appeal  and  Erbob  Q  1047*)— Evidbncb 
({  368*)— Compelling  Fboduction  of  Doo- 
UMENTa— Habmless  Ebbob. 

The  trial  court  has  the  pow«r  to  require^ 
and  should  require,  the  production  of  any  per- 
tinent documentary  evidence  which  may  illua- 
trate  the  issue,  and  which  is  within  the  power 
or  custody  of  any  person  then  personally  in 
court  except  where  the  disclosure  is  prevented 
by  privilege,  and,  inasmuch  as  the  defendant's 
counsel  did  not  expressly  clidm   or  otherwise 
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ineist  upon  hU  privilege,  the  mling  reqairing 
him  to  produce  certain  papers  mentioned  in 
the  notice  to  produce  was  not  erroneons.  Even 
if  some  of  the  papers  sought  by  the  notice  to 
produce  we^  inadniissible,  the  error  is  harm- 
less, because,  after  the  papers  were  produced, 
the  court  did  not  permit  the  introduction  of 
any  writing  except  original  papers. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4132,  4133,  41^^152: 
Dec.  Dig.  $  1047  :*  Evidence,  Gent  Dig.  Si 
1540-16&;   Dec  Dig.  {  36a*I 

4.  Cabbisbs  (§  186*)— Gasbiagb  of  Goods— 
gonnectino  garbiebfih-bvidengk. 

The  fact  that  the  last  of  several  connect- 
ing carriers  is  requested  to  trace  a  shipment 
which  was  received  from  it  in  a  damaged  con- 
dition, so  as  to  locate  the  damage,  and  fails 
or  refuses  to  do  so,  although  ample  opportunity 
has  been  allowed  for  that  purpose,  may  be  a 
pertinent  circumstance  to  indicate  that  the  in- 
jury was  occasioned  by  or  upon  the  line  of  the 
defendant 

[Ed.  Note.— For  other  cases,  "^  Carriers, 
Cent  Dig.  Si  83&-850 ;    Dec.  Dig.  S  185.*] 

6.  Gabbiebs  (S  52*)— Gabriaob  of  6ood&— 
••Bill  of  Lading"— Conclusiveness  of 
Statements. 

The  statements  of  a  bill  of  lading  as  to  the 
articles  received  by  the  carrier  are  not  conclu- 
sive upon  the  shipper.  A  bill  of  lading  par- 
takes of  the  nature  of  a  receipt^  and  is  prima 
facie  evidence  only  that  the  articles  alleged  to 
have  been  received  by  the  carrier  were  io  fact 
received;  and  the  holder  of  the  bill  of  lading 
may  show,  if  he  can,  that  the  hill  of  lading 
does  not  evidence  the  acceptance  of  all  the  ar- 
ticles that  were  delivered  to  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  109,  150-161,  163,  164;  Dec 
Dig.  S  52.* 

For  oth^x  definitions,  see  Words  and  Phrases, 
vol  1,  PP    790-7»5.] 

C  WlTNilSSKS      (S      255*)— BZAUINATION— BE- 

ibesuino  Memobt. 

A  witness  may,  for.  the  purpose  of  refresh- 
ing his  recollection,  use  any  memoranda  useful 
for  that  purpose;  and  his  testimony  will  not 
be  objectionable  if  it  is  not  dependent  upon  the 
memoranda,  but  is  based  upon  the  memory  of 
the  witness,  even  though  the  memoranda  may 
be  necessary  in  order  to  refresh  his  recollec- 
tion. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  874-690;   Dec  Dig.  S  ^56*} 

7.  Evidence  Q  179*)— Best  and  Secondabt 
Evidence— Failubb  of  Advebsb  Pabtt  to 
Pboducb  Pbucaby  Evidence. 

Where  a  defendant  fails  to  produce  a 
writing  which  he  has  been  notified  to  produce 
secondary  evidence  of  its  contents  is  admissi- 
ble, upon  proof  of  service  of  the  notice  to  pro- 
duce and  ^lure  to  respond  thereta 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  59&-5d9;   DecDig.  S  179.*] 

8.  Cabbiebs  (S  185*)— Gabbiaqb  of  Goods— 
Connecting  Cabbiebs— Evidence. 

The  court  did  not  err  in  admitting  the 
original  notice  to  trace  served  upon  the  defend- 
ant although  the  action  is  one  against  the  last 
of  several  connecting  carriers;  for,  while  the 
plaintiff  was  not  required  to  prove  that  fact, 
the  admission  of  evidence  to  that  effect  in  an 
action  against  the  last  of  one  or  more  con- 
necting carriers,  cannot  be  held  to  be  errone- 
ous, when  it  Is  shown  that  the  connecting  car- 
rier received  a  shipment  in  good  order  and  de- 
livered it  in  bad  order. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  835-860;    Dec  Dig.  S  185.*] 


9,  10.  Tbial   (S   281*)  — iNSTBuoKowa— Be- 
quests Pabtlt  ESbboneous. 

The  court  properly  construed  the  petition, 
and  the  evidence  was  sufficient  to  sustain  the 
allegations  of  the  petition,  construed  as  a  suit 
brought  a^nst  the  last  connecting  carrier. 
The  exceptions  taken  to  the  refusal  ot  the  trial 
judge  to  instruct  the  jury  as  requested  were 
properly  overruled,  since  the  request  for  in- 
structions on  four  different  subjects  were  pre- 
sented together,  and  one  of  them  at  least  con- 
tained an  incorrect  statement  of  law.  The  judge 
is  not  required  to  perfect  instructions  which 
are  requested,  and  where  a  request  is  presented 
which  embodies  or  contains  instructions  upon 
more  than  one  distinct  subject,  and  the  pro- 
posed instructions  are  presented  en  masse,  it 
is  error  for  the  court  to  give  conflicting  instruc- 
tions, and  not  error  to  decline  to  give  any  of 
the  instructions,  if  any  of  them  are  incorrect 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  660,  671,  675 ;   Dec  Dig.  S  261.*] 

11.  Evidence   Sxtfficieni^New   Tbial  Re- 
fused. 

The  evidence  authorized  the  verdict  and 
it  was  not  error  to  refuse  to  grant  a  new  trial. 

Error  from  City  Court  of  Nashville;  W. 
6.  Harrison,  Judge. 

Action  by  H.  F.  Hill  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Bennet  &  Branch,  of  Quitman,  and  Hen- 
dricks &  Christian,  of  Nashville,  for  plain- 
tiff in  error.  Knight,  Chastain  &  Gasklns, 
of  Nashville,  and  J.  H.  Price,  of  Tifton,  for 
defendant  in  error. 

RUSSELL,  J.  Hill  brought  an  action  in 
the  dty  court  of  Nashville  against  the  At- 
lantic Coast  Line  Railroad  Company  to  re- 
cover for.  damage  to  a  lot  of  household  goods 
and  furniture  which  he  alleged  he,  as  con- 
signee, had  received  from  this  carrier  at  des- 
tination, in  a  damaged  condition.  The  Jury 
returned  a  verdict  in  favor  of  the  plaintiff, 
and  the  defendant  excepts  to  the  overruling 
of  its  demurrers,  the  refusal  to  strike  a  no- 
tice to  produce  certain,  papers  which  had 
been  served  upon  the  defendant,  and  the 
overruling  of  its  motion  for  new  trial 

[1]  1.  There  was  no  error  in  overruling 
the  demurrer.  The  points  most  strongly 
urged  by  the  demurrer  are  that  It  appears 
from  the  petition  that  the  court  was  without 
jurisdiction,  and  that  the  complaint  is  du- 
plicitous,  in  that  the  plaintiff  sought  at  the 
same  time  to  recover  damages  under  section 
2752  of  the  CivU  Code  of  1910  (Qvil  Code  of 
1895,  8  2298),  as  the  last  of  several  connectp 
ing  carriers,  and  also  under  the  provisions  of 
section  2771  of  the  Civil  Code  of  1910  (OvU 
Code  of  1895,  S  2317),  because  of  the  car- 
rier's failure  to  trace  the  origin  of  the  dam- 
age, as  required  by  law. 

We  think  the  court  properly  construed  the 
action  as  one  sounding  in  tort  and  seeking 
to  recover  damages  for  the  carrier's  breach 
of  its  public  duty  to  deliver  in  good  condition 
a  shipment  which  it  had  received  as  in  like 
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condition  from  a  connecting  carrier.  Thns 
c<^tnied,  the  Jurisdiction  of  the  court  to 
deal  with  the  complaint  is  manifest,  because 
it  is  alleged  that  the  defenaant  is  a  foreign 
railway  corporation  having  an  office,  agent, 
and  place  of  business  in  the  county  of  Ber- 
rien. See  O.,  N.  O.  ft  T.  P.  Ry.  v.  Pless,  3 
Ga.  App.  400,  CO  S.  E.  8. 

From  the  allegations  of  the  third  para- 
graph of  the  petition,  that  "defendant  was 
the  last  of  several  connecting  roads  over 
which  said  shipment  was  transported, 
♦  ♦  •  and  defendant  received  the  goods 
as  above  set  forth,  as  in  good  order,  from  its 
connecting  road,"  it  is  evident  that  it  is 
sought  to  maintain  the  action  under  the  pro- 
visions of  section  2752  of  the  Civil  Code  of 
1910,  and  that  the  allegations  of  the  fifth 
paragraph,  to  the  effect  that  the  defendant 
had  failed  to  trace  the  shipment  under  the 
requirements  of  section  2771  of  the  Civil 
Code,  may  be  treated  as  a  mere  part  of  the 
history  of  the  case,  and  a  needless  reference 
to  the  circumstances  by  which  the  plaintiff 
intended  to  show  that  the  goods  were  in  fact 
received  by  the  last  connecting  carrier  In 
good  order.  This  view  of  the  petition  (even 
applying  the  general  rule  that  pleadings  are 
to  be  most  strongly  construed  against  the 
pleader)  is  confirmed  by  the  fact  that  at  the 
conclusion  of  paragraph  4  damages  are  pred- 
icated upon  the  allegations  of  the  preceding 
paragraph,  and  no  damages  are  alleged  to 
have  resulted  by  reason  of  the  failure  of  the 
defendant  to  comply  with  the  notice  prescrib- 
ed by  section  2771,  to  which  reference  is 
made  in  paragraph  5. 

To  state  briefly  the  two  propositions  which 
are  involved:  (1)  An  action  for  damages 
against  a  foreign  corporation  may  be  brought 
in  a  proper  court  in  any  county  of  the  state 
where  it  has  an  office,  agent,  or  place  of 
business,  so  that  service  may  be  perfected; 
and  of  an  action  brought  under  section  2752 
the  appropriate  courts  of  the  county  where 
delivery  is,  or  should  be,  made  by  the  last 
of  the  connecting  carriers,  have  jurisdiction. 
(2)  Where  one,  in  claiming  damages  from  the 
last  of  several  connecting  carriers  for  dam- 
age to  a  shipment  delivered  him  in  bad  con- 
dition by  the  carrier,  alleges  a  failure  on  the 
part  of  the  defendant  carrier  to  comply  with 
the  "Tracing  Act,"  but  asks  no  damages  de- 
pendent upon  this  breach  of  public  duty,  the 
petition  is  not  rendered  dupllcitous  by  the 
allegations  as  to  the  failure  of  the  carrier  to 
comply  with  the  "Tracing  Act"  They  may 
be  stricken  upon  special  demurrer  as  irrele- 
vant or  immaterial,  or  may  be  treated  (as 
they  were  by  the  court  in  the  present  in- 
stance) as  harmless  surplusage. 

The  remaining  grounds  of  the  demurrer 
are  plainly  without  merit,  except  that  we 
think  that  the  defendant  was  entitled  to  be 
more  speciflcally  informed  as  to  the  nature 
and  extent  of  the  injury  to  the  several  ar- 
ticles enumerated,  in  order  to  enable  him  to 


properly  prepare  his  defense.  But  inasmuch 
as  the  evidence  that  these  several  articles 
'were  practically  ruined  and  destroyed  was 
undisputed,  the  evidence  does  not  seem  to 
have  been  prejudicial  or  to  warrant  the  grant 
of  a  new  trial.  If  the  injury  to  the  furni- 
ture was  not  as  great  as  was  testified  to,  it 
was  within  the  power  of  the  defendant,  by 
producing  its  agent  who  delivered  the  fur- 
niture, to  have  shed  at  least  some  light  upon 
their  true  condition,  at  variance  with  tlie 
plaintiffs  testimony  upon  this  subject. 

[2]  2.  The  defendant  excepted  pendente 
lite  to  the  rulings  of  the  trial  judge  upon  a 
notice  to  produce  which  the  plaintiff  had 
caused  to  be  served  upon  the  defendant's 
counsel.  The  notice  to  produce  was  signed, 
but  was  not  sworn  to  by  the  plaintiff  or  Ms 
counsel,  and  upon  that  ground,  as  well  as 
for  the  reason  that  there  was  no  statement 
that  the  papers  required  by  the  notice  were 
in  existence  or  in  the  custody  or  control  of 
the  defendant,  as  well  as  upon  the  ground 
that  the  notice  was  otherwise  defective,  the 
defendant  moved  to  strike  and  dismiss  it 
In  certifying  the  exception  to  his  ruling  up- 
on the  motion  to  strike  the  notice  to  produce, 
the  court  states  that,  when  the  motion  to 
strike  the  notice  was  made,  counsel  for  the 
plaintiff  arose  and  stated  in  his  place  the 
facts  required  under  section  6842  of  the  dvU 
Ck)de  of  1910,  and  thereupon  the  court  held 
the  notice  good.  We  think  this  ruling  was  a 
proper  disposition  of  the  motion  to  strike, 
which  was  in  effect  a  general  demurrer ;  and 
the  other  special  objections  to  the  notice 
were  not  meritorious. 

Exception  is  also  taken  to  the  court's  rul- 
ing in  passing  a  peremptory  order  requiring 
counsel,  upon  whom  the  notice  to  produce 
had  been  served,  to  produce  such  papers  as 
he  had  of  those  included  in  the  notice  to  pro- 
duce. From  the  certificate  of  the  trial  judge 
it  appears  that,  after  the  court's  refusal  to 
strike  the  notice,  one  of  the  counsel  for  the 
defendant  refused  to  state  whether  or  not 
the  papers  mentioned  in  the  notice  were  in  his 
possession  or  control,  either  in  his  office  or 
elsewhere,  and  thereupon  the  court  jperemp- 
torily  required  the  said  counsel  to  produce 
these  papers  within  a  reasonable  time.  It 
appears  that  the  peremptory  order  was 
passed  at  the  morning  session  of  the  court, 
but  counsel  was  not  required  to  produce  the 
papers  until  the  afternoon  session.  We  find 
no  error  in  this  ruling.  The  court  had  the 
right  to  assume,  from  counsel's  refusal  to  re- 
spond to  the  notice  and  deny  the  custody  and 
control  of  the  papers  if  he  did  not  have 
them,  that  they  were  in  his  custody  or  con- 
trol, and,  as  we  ruled  in  Moore  v.  Central 
Ry.  Co.,  1  Ga.  App.  514,  58  S.  EI  63,  the  trial 
court  has  the  power  and  should  require  the 
production  of  any  pertinent  documentary  evi- 
dence which  may  illustrate  the  issae,  and 
which  it  is  within  the  power  of  any  person 
then  personally  in  court  to  produce.     The 
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trial  Judge  certifies  that  after  a  recess  the 
papers  were  produced,  and  so  it  is  question- 
able whether  the  exception  can  be  consid- 
ered at  all.  One  who  accedes  to  a  ruling  of 
the  court  will  not  thereafter  be  heard  to 
complain  of  it  But  aside  from  this,  inas- 
much as  the  counsel  did  not  expressly  claim 
or  otherwise  insist  upon  his  privilege,  the 
ruling  was  not  erroneous,  but  was  fully  in 
accordance  with  the  rulings  of  the  Supreme 
Court  in  Trustees  of  Chester  Church  v, 
Blount,  70  6a.  782,  and  Daniel  v.  State,  55 
6a.  223;  and  the  court  certifies  that  none  of 
the  papers  which  were  copies  were  intro- 
duced in  evidence,  though  secondary  evidence 
of  their  contents  was  permitted. 

[3]  3.  In  the  motion  for  a  new  trial  it  is 
assigned  as  error  that  the  court  required  the 
production  of  the  original  notice  to  trace  the 
lost  goods  which  the  plaintiff  had  given  the 
defendant  in  accordance  with  the  terms  of 
section  2771  of  the  Civil  Code  of  1010,  as 
well  as  the  copies  of  certain  waybills,  freight 
bills^  and  claim  papers  filed  with  and  by  the 
railroad  company.  As  has  already  been  stat- 
ed, the  court  certifies  that  these  copies  were 
not  submitted  to  the  jury,  and  only  the  orig- 
inal notice  or  request  of  the  plaintiff  that  the 
defendant  trace  the  shipment  was  introduced. 
The  fact  that  the  last  connecting  carrier  had 
been  requested  to  trace  the  shipment,  so  as 
to  locate  the  damage,  and  its  refusal  to  do 
80,  especially  when  it  accepted  the  notice, 
but  made  no  response  thereto  after  ample  op- 
portunity had  been  allowed  for  that  purpose, 
is  a  pertinent  circumstance  which  may  indi- 
cate that  the  injury  was  occasioned  by  or  up- 
on the  lines  of  the  defendant 

[4-i]  4.  The  motion  for  a  new  trial  as- 
signs error  upon  the  court's  permitting  the 
plaintiff,  while  testifying,  to  read  from  a 
book  kept  by  himself  and  testify  therefrom ; 
because  the  defendant  had  produced  a  copy 
bill  of  lading  showing  what  goods  were  ship- 
ped, delivered,  and  received  by  the  defend- 
ant and  because  oral  testimony  was  not  ad- 
missible when  a  correct  copy  of  the  docu- 
mentary testimony  was  obtainable,  and  es- 
pecially when  it  had  not  been  shown  that  the 
original  papers  called  for  in  the  notice  were 
not  in  the  possession  of  the  defendant.  As 
to  these  objections  it  is  only  necessary  to 
say  that  the  plaintiff  testified  that  he  had 
delivered  the  original  bill  of  lading,  along 
with  the  notice  to  trace,  to  an  ag^nt  of  the 
defendant  and  the  defendant  had  failed  to 
produce  it  on  notice  to  produce.  The  plaln- 
tUf  was  therefore  permitted  to  prove  by 
secondary  evidence  (such  as  his  oral  testi- 
mony would  be)  what  was  actually  delivered 
to  the  catrier.  Crawford  v.  Hodge,  81  6a. 
728,  8  S.  E.  206.  If  the  original  bill  of  lading 
had  been  produced,  it  would  have  been  prima 
facie  evidence  to  the  same  point,  but  its 
statement  of  the  articles  received  would  not 
be  conclusive  upon  the  shipper.  As  to  the 
shipper  the  bill  of  lading  is  in  the  nature 


of  a  receipt  given  by  the  opposite  party,  and 
he  may  show,  if  he  can,  that  it  does  not  evi- 
dence the  acceptance  of  all  of  the  articles 
he  delivered  to  the  carrier.  It  was  not  error 
to  allow  the  plaintiff  to  refer  to  his  book, 
as  it  does  not  appear  that  he  testified  from 
his  book,  and  not  from  his  memory.  A  wit- 
ness may  use  any  memorandum,  useful  for 
that  purpose,  to  refresh  his  recollection,  and 
his  testimony  will  not  be  objectionable,  if  it 
is,  not  entirely  dependent  upon  the  memoran- 
dum, but  based  upon  his  memory,  even  though 
the  memorandum  may  be  necessary  in  order 
to  refresh  his  recollection. 

[7]  5.  There  was  no  error  in  permitting 
the  oral  testimony  complained  of  In  the  4th 
ground  of  the  amendment  to  the  motion  for 
new  trial,  over  tbe  defendant's  objection 
that  "the  waybill  or  dray  ticket"  was  the 
highest  and  best  evidence.  The  defendant  had 
failed  to  produce  this  waybill  or  dray  ticket 
if  he  had  it  in  his  possession,  or  if  it  was  lost 
or  destroyed,  and  the  court's  ruling  was 
therefore  in  accord  with  what  has  just  been 
held.    Crawford  v.  Hodge^  supra. 

[8]  6.  The  5th  ground  of  the  amendment 
to  the  motion  for  new  trial  assigns  error  up- 
on the  admission  of  the  notice  to  trace,  serv- 
ed upon  the  defendant  upon  the  ground  that 
it  was  not  within  the  intention  of  section 
2771  of  the  Civil  Code  to  require  a  delivering 
carrier  to  trace  for  goods  after  the  carrier 
had  delivered  them.  Even  if  we  agreed  with 
counsel  for  the  plaintiff  in  error  in  this  con- 
struction of  the  provisions  of  the  Code  sec- 
tion referred  to,  still,  as  we  have  already 
ruled,  the  evidence  in  regard  to  the  notice 
to  trace,  and  the  refusal  of  the  carrier  to 
make  any  response  thereto,  might  be  a 
circumstance  indicating  that  the  Injury  had 
occurred  i^pon  the  plaintiff's  line  of  railroad. 
And,  while  the  plaintiff  was  perhaps  not  re- 
quired to  prove  that  fact,  the  admission  of 
evidence  to  that  effect  In  any  action  against 
the  last  of  connecting  carriers  who  is  shown 
to  have  received  a  shipment  In  good  order 
and  to  have  delivered  it  in  bad  order,  cannot 
be  held  to  be  erroneous.  The  fact  that  the 
goods  were  delivered  in  such  a  case  would 
not  affect  the  question.  Indeed,  the  latter  fact 
clearly  evidences  that  the  plaintiff's  action 
was  not  one  brought  to  recover  upon  a  car- 
rier's breach  of  his  public  duty  to  trace,  and 
that  the  evidence  as  to  the  carrier's  breach  of 
this  duty  was  merely  a  circumstance  strength- 
ening the  legal  presumption  that  the  injury 
had  occurred  upon  its  line. 

[9,10]  7.  The  assignment  of  error  con- 
tained in  the  6th  ground  of  the  amendment 
to  the  motion  for  a  new  trial  depends  upon 
the  defendant's  contention  that  the  action  is 
one  in  tort  for  the  failure  of  the  defendant 
to  trace  goods,  and  was  therefore  controlled 
by  our  ruling  upon  the  demurrer. 

[11]  8.  The  court  cannot  be  held  to  have 
erred  in  refusing  the  request  to  charge  which 
is  embodied  in  the  7th  ground  of  the  amend- 
ment to  the  motion  for  a  new  trlaL     The 
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entire  diarge  not  having  been  sent  np,  or 
specified  to  be  transmitted  to  this  court, 
it  must  be  assumed  that  the  court  correctly 
charged  the  principles  of  law  pertinent  to 
the  case,  and  gave  those  portions  of  the  re- 
quested instructions  which  are  correct  state- 
ments of  law.  But  in  no  view  of  the  case 
could  we  hold  that  the  refusal  of  the  request 
was  erroneous,  since  the  four  distinct  sub- 
jects dealt  with  in  the  request  for  instmc* 
tions  are  presented  en  masse,  and  the  court 
would  have  erred  if  he  had  charged  the  jury 
that  they  must  be  satisfied  that  the  damage 
was  done  in  Berrien  county,  or  they  could 
not  find  for  the  plaintiff.  It  Is  well  settled 
that  the  court  can  decline  to  charge  any  re- 
quest which  is  not  perfect  in  all  Its  parts. 
When  a  request  for  instruction  is  presented, 
the  trial  judge  Is  not  required  to  sift  the 
wheat  from  the  chaff  and  remodel  a  defec- 
tive request  for  instructions,  so  as  to  make 
it  applicable  to  the  case,  or  a  correct  state- 
ment of  law. 

9.  The  8th,  9th,  10th,  Uth,  12th,  and  13th 
assignments  of  error  are  based  upon  the  in- 
sistence that  the  action  is  based  upon  the 
carrier's  breach  of  the  duty  to  trace;  and,  as 
we  hold  that  the  court  properly  construed  the 
petition  as  one  brought  to  recover  against 
the  defendant  as  the  last  of  connecting  car- 
riers, these  exceptions  are  without  merit. 
We  think  the  court  properly  construed  the 
petition,  and,  in  that  view  of  it,  each  of  the 
instructions  of  which  the  plaintiff  Jn  error 
complains  was  applicable  and  pertinent,  and 
contained  a  correct  statement  of  the  case. 

Judgment  afilrmed. 


(12  Ga.  App.  472) 

REESE  v.  OOLQUITT  NAT,  BANK. 
(No.  4,515.) 

<Coart  of  Appeals  of  Georgia.    March  1, 1913.) 

(Byllabu9  by  ihB  Court.) 

1.  Banks  and. Banking  <{  270*)— National 
Banks— UsuBT— Statutory  Provisions. 
State  statutes  relating  to  usury,  and  pre- 
scribing penalties  for  the  enarging,  reserving,  or 
taking  ox  usury,  have  no  application  to  nego- 
tiable instruments  held  by  national  banks.  The 
penalty  fixed  by  United  States  Revised  Stat- 
utes, i  5198  (U.  S.  Oomp.  St  1901,  p.  84»3), 
against  national  banks  for  "the  taking,  receiv- 
ing, reserving,  or  charging"  of  usury,  and  the 
remedy  given  by  the  act  of  Congress  against  na- 
tional banks  for  taking  usurious  interest,  are 
exclusive.  First  National  Bank  v.  Davis,  135 
Ga.  687.  691,  70  S.  E.  246.  36  L.  B.  A.  <N.  S.) 
134;  Bowles,  National  Bank  Act  Annotated 
(4th  Ed.)  234.  See,  also,  many  cases  cited  in 
support  of  the  above  rule  in  66  L.  R.  A.  674. 

[£3d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  1023-1053 ;  Dec  Dig.  8 
270.*] 


2.  Banks  and  Banking  <|  270*)— National 
Banks— Usubt—Statdtobt  PnovisiONa 

The  rule  announced  in  the  foregoing  head- 
note  is  applicable  in  all  cases  where  a  nego- 
tiable instrument  infected  with  usury  is  made 
Eayable  to  such  a  bank  originally,  or  where  it 
as  been  discounted  by  such  a  bank,  and  the 
bank,  as  holder,  is  endeavoring  to  collect  the 
face  thereof  with  knowledge  of  the  usurious  in- 
terest Farmers'  &  Merchants'  Nat.  Bank  of 
Buffalo  V.  Dearing,  91  U.  S.  29,  23  L.  Ed.  196. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  1023-1053;  Dec  Dig. 
§  270.*J 

3.  Banks  and  Banking  ({  270*)— Disohabob 
OF  Subett  ob  Guabantob— Usubt. 

^  A  surety  or  guarantor  of  a  debt  to  a  na- 
tional bank  is  not  discharged  from  liability  on 
the  note  because  the  bank  charged  or  received 
usury.  Gates  v.  Nat.  Bank,  100  U.  S.  239,  25 
U  Ed.  580;   2  Blown,  Nat  Bank  Cases,  35. 

[Ed.  Note. — ^S\>r  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §|  1023-1053;  Dec.  Dig. 
S  270.*I 

4.  Banks  ano  Banking  (|  270^)— Dischabob 

OF  SUBETY— USTJBT. 

A  surety,  who  signs  a  negotiable  note,  ei- 
ther payable  to  a  national  bajok.  or  held  bv  a 
national  bank  as  Indorsee,  containing  a  waiver 
of  homestead  and  exemption,  which  is  secretly 
tainted  with  usury,  of  which  fact  he  had  no 
knowledge  at  the  time  of  signing,  is  not  dis- 
charged from  liability  thereon  by  the  exaction 
of  usury,  as  his  risk  has  not  been  increased, 
since  the  Georgia  statute^  declaring  a  waiver 
of  homestead  and  exemption  to  be  void  when 
it  is  a  part  of  a  usurious  contract,  cannot  be 
applied  when  the  creditor  taking  or  charging 
the  usury  is  a  national  bank.  EHrst  Nat 
Bank  v.  McEkitire,  112  Qa.  232,  37  S.  E.  381. 

[Eid.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  102&-1053 ;  Dec  Dig.  | 
270.*] 

5.  Banks  and  Banking  (f  280*)— Dischabqb 
OF  Subett— UsDBT. 

The  suit  in  the  present  case  is  by  a  na- 
tional bank,  as  bona  fide  holder  before  maturity 
and  for  value  of  the  promissory  note  sued  on« 
against  the  principal  maker  and  the  sure^.  A 
plea  by  the  latter  tliat  the  note  contained  a 
waiver  of  homestead  and  exemption,  which  was 
rendered  void  by  the  fact  that  the  note  was 
secretly  tainted  with  usury,  of  which  &ct  he 
had  no  knowledge  at  the  time  of  signing  the 
note  as  surety,  and  that  thereby  his  risk  as 
surety  was  increased,  and  he  was  discharged 
from  liability  thereon,  constituted  no  defense; 
and,  there  being  no  other  plea  or  answer  relied 
upon,  a  verdict  and  judgment  in  favor  of  the 
plaintiff  must  be  affirmed. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  1072-1074 ;   Dec.  Dig.  | 

Error  from  City  Court  of  Blakely;  lu  H. 
Bambo,  Judge. 

Action  by  the  Colquitt  National  Bank 
against  J#  I.  ^eese.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintifl  in  ^ 
ror.  P.  D.  Bleb,  of  C61qiiitt»  for  defendant 
in  error. 

HILL,  C.  J.    Judgment  affirmed. 


•For  other 
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MURPHY  et  al.  T.  FAIRWEATHER  et  al 

(Supreme  Court  of  Appeals  of  Weat  Virginia. 

Feb.  11,  1918.) 

(Byllabua  hy  ike  Court.) 

1.  Appbal  and  Ebbob  (I  361*)— Pboobedinos 
TO  Tranbfeb  Causb— Pktitioii— Attobnbt'b 
Certificatb. 

Au  appeal  \«!ill  not  be  dismissed  as  buying 
been  improvidently  awarded  for  mere  formal 
defects  in  tbe  petition  tberefor  or  tbe  attor- 
ney's certificate  appended  thereto. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $S  1941-1950;  Dec  Dig.  { 
86L*1 

2.  Apfkal  and  Ebbob  ^  361*)— Pbocbbdings 
TO  Tranbfeb  Causb— Petition— Attobnst'b 
Cebtificate. 

Though  the  attorney's  certificate  is  limited 
in  terms  to  only  one  decree  and  misdescribes  it, 
giying  a  wrong  date,  it  will  be  taken  as  having 
been  intended  to  coyer  all  the  assignments  of 
error  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
£rror.  Cent  Dig.  {|  1941-1959;  Dec  Dig.  S 
361.*] 

3.  Appeal  and  Ebbob  ({  54*)— Decisions  Re- 
viewable —  Amount  IN  CONTBOVEBSY— IN- 
tebest. 

In  tbe  determination  of  the  question  of  ap- 
pellate jurisdiction  of  a  decree  for  money,  inter- 
est included  therein  is  not  to  be  excluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  261-265 ;  Dec,  Dig.  {  54.*] 

4.  Pabtnebship  (f  212*)— Pleading- Bill. 

A  bill  by  a  general  creditor  of  a  copartner- 
ship, charging  insolvency  of  the  firm  and  a  con- 
spiracy on  the  part  of  the  members  to  hinder, 
delay,  and  defraud  its  creditors,  partially  ex- 
ecuted by  the  absconding  of  one  of  the  partners 
and  the  levying  of  an  attachment  on  tne  part- 
nership property  by  the  other,  denying  his  mem- 
bership of  the  firm,  and  claiming  to  be  a  cred- 
itor of  the  absconding  partner,  is  good  on  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  §|  404-407,  410,  414 ;  Dec  Dig.  | 
212.*J 

5.  Fsauduiant    Convetanges 
Tbansactions    Invalid 

KENCED.** 

The  issuance  and  levying  of  the  attach- 
ment, at  the  Instance  of  the  partner,  under  such 
eircumstances,  is  a  "suit  commenced,"  within 
tbe  meaning  of  section  1  of  chapter  74  of  the 
Code  of  1006 :  and  section  2  of  chapter  133  of 
tbe  CMe  of  1906  confers  equity  jurisdiction  in 
mich  cases. 

[£3d.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  674-680,  684-686; 
Dec.  Dig.  f  287.»3 

6i.  Fbaudxtlent  Conveyances  (S  305*)— Rbm- 
xdibs  of  Cbeditob^-Obbditob'8  Suit. 

By  the  commencement  of  a  suit  authorized 
bsr  section  2  of  chapter  133  of  the  Code  of  1906, 
a  creditor  obtains  a  lien  upon  the  property  pro- 
ceeded against,  and  may  have  a  receiver  ap- 
pointed if  there  is  danger  of  loss  or  misappro- 
priation thereof. 

[Ed.  Note^— For  other  cases,  see  Fraudulent 
Conveyances,  C^t  Dig.  |{  017-919:  Dec.  Dig. 
I  305.*] 

7.  Pabtnebship  (|  9*)— Cbeation  of  Rela- 
tion—Natube  OF  Oontbact. 

A  contract  between  the  owner  of  timber 
•ad  another  person,  under  which  the  former  is 
to  furnish  the  timber  for  manufacture  and  sell 
the  product  and  collect  the  proceeds,  and  the 
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latter  is  to  cut,  log,  and  manufacture  tbe  tim- 
ber and  receive  two-thirds  of  the  proceeds  of 
the  •  lumber,  creates  a  copartnership  between 
them. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  K  23,  24 ;   Dec  Dig.  |  9.*] 

a   OOBTB    (S   112*)— SBCUBITT    FOB   PaYIIKNT— 

Time  fob  Motion. 

A  motion,  made  at  the  hearing  of  a  cause, 
to  require  a  nonresident  plaintiff  to  give  security 
for  costs  comes  too  late,  and  is  properly  over- 
ruled. 

[Ed,  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §f  463-468;   Dec.  Dig.  §  112.*) 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  in  equity  by  John  T.  Murphy  and  an- 
other against  Alfred  Fairweather,  Sr.,  and 
another.  From  a  decree  for  plaintlffg,  de- 
fendants appeal.    Affirmed.    ' 

C.  W.  Maxwell  and  W.  B.  &  B.  L.  Max- 
well, both  of  Elkina,  for  appellants.  J.  P. 
Scott,  of  Simpson,  and  Cunningham  &  Stall- 
ings,  of  ElMns,  for  appellees. 

P0FFENBAR6BR,  P.  [f,  2]  Two  grounds 
for  the  dismissal  of  this  appeal  as  having 
been  improvidently  awarded  are  set  forth  In 
the  brief.  The  first  of  these  is  alleged  insof • 
fidency  of  the  petition  in  this:  That  it  does 
not  identify  any  particular  decree  as  being 
erroneous,  and  ask  relief  therefrom.  Though 
it  contains  many  misdescriptions  and  errone- 
ous references  to  the  decrees,  it  substantial- 
ly complains  of  all  of  them,  saying  the  case 
was  not  one  proper  for  the  appointment  of  a 
receiver;  and  it  was  error  to  overrule  the 
demurrer  to  the  bill,  to  hold  the  defendants 
were  partners,  to  confirm  the  commissioner's 
report,  and  to  oyerrule  a  motion  to  require 
the  plaintiffs  to  give  security  for  costs.  It 
concludes  with  a  prayer  for  an  appeal  and 
supersedeas  from  the  "said  decrees,  to  the 
end  that  the  same  may  be  reviewed,  revers- 
ed, annulled,  and  set  aside.*'  The  certificate 
of  the  attorney  appended  to  the  petition  re- 
ferred to  but  one  decree  and  niisdescril>ed  it, 
giving  a  date  not  applicable  to  any  of  the  de- 
crees. However,  this  certificate  is  formal, 
and  may  be  taken  as  intended  to  sustain  all 
the  assignments  of  error  in  the  petition.  As 
there  is  a  petition  and  also  a  certificate^  we 
are  of  the  opinion  that  the  statute  has  been 
substantially  complied  with. 

[3]  The  other  ground  is  alleged  insufficien- 
cy of  the  amount  In  controversy.  There  were 
three  plaintiffs  to  whom  the  sums  of  $107.81, 
$314.03,  and  $37.12,  respectively,  were  de- 
creed. They  are  all  separate  and  distinct  de- 
mands and  cannot  be  united  for  the  purpose 
of  jurisdiction.  The  person  to  whom  the 
largest  sum  is  decreed  does  not  unite  in  the 
motion.  The  decree  for  $107.81  is  appeala- 
ble, although  $8.63  thereof  is  designated  in 
the  decree  as  interest;  for  interest,  up  to 
the  date  of  the  decree  complained  o4  may  be 
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added  for  tbe  purposes  of  InrisdlctloiL  Ar- 
nold 7.  Connty  Court,  88  W.  Va.  142,  18  S. 
E.  476;  Stratton  v.  Insurance  Society,  6 
Rand.  (Va.)  22 ;  Herring  v.  Railroad  Co.,  101 
Va.  778,  45  S.  E.  322.  Here  the  interest  had 
actually  been  Included  in  the  decree.  Al- 
ger's decree  for  $37.12  is  too  small  to  confer 
appellate  Jurisdiction.  As  to  it,  the  motion 
must  be  sustained.  As  to  Murphy,  whose  de- 
cree is  for  $107.81,  it  will  be  overruled. 

[4]  The  two  vital  questions  in  the  case 
are  (1)  whether  there  is  Jurisdiction  in  equi- 
ty, and  (2)  whether  there  was  ground  for  the 
appointment  of  a  receiver.  All  the  plaintiffs 
are  general  creditors,  having  no  liens  of  any 
sort  prior  to  the  filing  of  their  bill,  and 
charge  a  partnership  relation  between  the 
two  defendants,  Hart  and  Fairweather.  Hav- 
ing charged  this  relation  for  the  purpose  of 
cutting  and  manufacturing  into  lumber  the 
timber  on  a  certain  tract  of  land,  the  bill 
charges  that  Hart,  densring  the  relation,  and 
claiming  to  be  a  creditor  of  Fairweather, 
sued  out  an  attachment  and  levied  it  upon 
the  partnership  property,  and,  without  hav- 
ing proceeded  to  Judgment  or  procured  an 
order  of  sale  in  the  attachment  suit,  was 
proceeding  to  sell  and  dispose  of  the  lumber 
and  other  timber  in  pursuance  of  a  conspira- 
cy between  him  and  his  partner  to  defraud 
their  creditors,  and  especially  the  plaintiffs. 
These  allegations  constitute  the  substance  of 
the  bill,  though  other  matters  are  set  up, 
which  are  deemed  immaterial.  Upon  them  is 
predicated  a  prayer  for  the  appointment  of 
a  receiver,  sale  of  the  partnership  property, 
a  decree  for  the  debt  of  the  plaintiff  and  sat- 
isfaction thereof  out  of  the  proceeds  of  the 
sale,  and  for  general  relief. 

[S]  The  Jurisdictional  question  has  been  so 
far  simplified  by  our  statute  as  to  relieve  us 
from  inquiry  as  to  the  application  of  general 
principles  of  equity  Jurisdiction,  dwelt  upon 
in  the  argument  If  the  faqts  averred  in  the 
bill,  taken  as  true  on  the  demurrer,  consti- 
tute a  voluntary  or  fraudulent  gift,  convey- 
ance, assignment,  or  transfer  of,  or  charge 
upon,  the  estate  of  the  debtors,  considered  as 
a  firm,  section  2  of  chapter  133  of  the  Code 
confers  equity  Jurisdiction  to  set  It  aside  and 
subject  the  property  to  the  payment  of  the 
debts  of  creditors.  Before  the  passage  of 
this  statute,  a  creditor  of  a  fraudulent  debt- 
or was  compelled  to  exhaust  his  remedy  at 
law  by  reducing  his  claim  to  Judgment  and 
taking  execution  thereon.  Now,  by  virtue  of 
the  statute,  he  may  sue  in  equity  as  a  gen- 
eral creditor  for  relief  from  such  fraud,  and 
has  a  lien  upon  the  property  from  the  date 
of  the  commencement  of  the  suit  Manu- 
facturing Co.  V.  Chewning,  62  W.  Va.  523,  44 
S.  E.  1©3 ;  Foley  v.  Ruley,  50  W.  Va.  158,  40 
S.  B.  382,  65  L.  R.  A.  916;  Clark  v.  Flggins, 
31  W.  Va.  156,  6  8.  E.  643,  13  Am.  St  Rep. 
800;  Wallace  v.  Treakle,  27  Grat  (Va.)  479. 
The  broad  terms  of  this  statute  were  evidently 
intended  by  the  Legislature  to  Include  relief 


from  all  the  transactions  declared  by  section 
1  of  chapter  74  to  be  void.  They  embrace 
suits  commenced,  decrees.  Judgments,  and  exe- 
cutions suffered  and  obtained,  with  intent  to 
delay,  hinder,  or  defraud  creditors.  Accord- 
ing to  the  allegations  of  the  bill,  the  debtor 
here  was  the  firm  of  Hart  &  Fairweather,  or 
the  Valley  Lumber  Company,  and  the  cred- 
itor's right  was  to  go  against  the  firm  assets. 
But  for  the  alleged  wrongful  act  of  the  mem- 
bers of  this  firm,  each  creditor  might  have 
sued  at  law,  obtained  an  execution,  and  lev- 
ied upon  its  property.  To  obstruct  and  im- 
pede this  right,  the  bill  says  one  of  the 
partners  absconded  and  left  the  state,  and 
the  other  denied  his  membership  in  the  firm, 
claimed  to  be  a  creditor,  disclaimed  title  to 
any  part  of  the  property,  sued  out  an  at- 
tachment, and  had  the  same  levied  on  the 
property.  This  was  a  "suit  commenced"  for 
the  purpose  of  hindering  and  delaying  cred- 
itors; its  purpose  being  to  withdraw  the 
firm  assets  from  the  reach  of  creditors  and 
dispose  of  the  same  under  the  color  of  a  le- 
gal proceeding,  creating  an  apparent  lien 
upon  the  property.  On  the  face  of  the  paper 
Hart,  having  no  debt,  not  being  a  creditor, 
but,  on  the  contrary,  being  one  of  the  debt- 
ors himself  and  a  member  of  the  firm,  made 
himself  apparently  a  creditor,  and  threw 
around  him,  as  such,  this  legal  form  or  col- 
oring. By  his  disavowal  of  membership  in 
the  firm,  he  made  a  gift  of  his  interest  there- 
in to  his  copartner,  conclusively  fraudulent 
as  to  general  creditors.  No  doubt  the  plain- 
tiff had  a  remedy  by  attachment,  and  could 
by  proper  proceedings  have  established  pri- 
ority of  a  debt  or  lien  under  it;  but  this 
statute  gives  concurrent  Jurisdiction  in  equi- 
ty in  all  cases  falling  under  the  statute 
against  fraudulent  conveyances.  We  do  not 
think  it  confers  equity  Jurisdiction  in  every 
case  of  fraud  on  the  part  of  a  debtor,  but  it 
does  in  all  those  instances  contemplated  by 
section  1  of  chapter  74  of  the  Code.  The 
protection  of  these  statutes  extends  to  the 
rights  of  creditors  respecting  personal  prop- 
erty as  well  as  real  estate.  Clark  v.  Fig- 
gins,  31  W.  Va.  156,  5  fi.  E.  643,  13  Am.  St 
Rep.  800.  The  attachment,  levy,  and  lien 
thereon  operated  as  a  subterfuge  for  the 
protection  of  Hart  very  similar  to  that  of  a 
confessed  Judgment  or  decree,  or  a  writing 
executed  with  fraudulent  intent  So  we 
think  the  case  falls  within  the  principle  of 
those  enumerated  in  section  1  of  chapter  74 
of  the  Code.  Hence  the  demurrer  to  the  bill 
was  properly  overruled. 

[6]  As  the  attacking  creditor,  under  these 
statutes,  has  a  lien  for  his  debt,  he  has,  after 
the  commencement  of  his  suit,  the  requisite 
status  of  an  applicant  for  the  appointment 
of  a  receiver,  in  case  of  the  misappropriation 
or  loss  of  property  upon  which  his  lien  ia. 
Without  the  statute,  equity  might  not  have 
Jurisdiction,  and  there  would  be  no  basis  for 
a  receivership. 
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[7]  The  answer  denies  the  charge  of  Insol- 
vency and  the  partnership  relation,  admits 
the  issuance  and  levy  of  the  attachment  at 
Hart's  instance,  and  prays  for  the  discharge 
of  the  receiver  and  dismissal  of  the  hill.  On 
the  issue  as  to  the  exlsten'ce  of  a  partner- 
ship, a  written  contract  between  F.  F.  Hart, 
O.  M.  Fairweather,  and  A.  Fairweather  was 
Introduced.  But  it  was  shown  that  O.  M. 
Fairweather,  after  the  signing  of  the  con- 
tract, withdrew  and  took  no  part  in  the  op- 
erations under  it  Having  recited  the  own- 
ership by  Hart  of  the  timber  on  a  tract  of 
land,  the  contract  stipulated  substantially  as 
follows:  Hart  was  to  furnish  the  timber, 
load  the  lumber  on  cars,  sell  the  same,  and 
collect  aU  money  arising  from  the  sale  there- 
of. Fairweather  was  to  cut,  manufacture, 
and  deliver  the  lumber  In  piles,  or  at  the 
railroad*  Hart  was  to  pay  Fairweather  two- 
thirds  of  the  proceeds  of  the  sale  of  lumber 
as  fast  as  it  was  sold  and  the  proceeds  col- 
lected, and  was  to  receive  the  sum  of  |1  for 
loading  the  lumber,  to  be  deducted  before 
making  the  division.  It  is  said  the  purpose 
of  this  contract  was  not  to  create  a  copartp 
nership,  but,  on  the  contrary,  to  preclude  an 
inference  of  that  relation  from  the  conduct 
of  the  parties  in  the  enterprise  in  which  they 
were  about  to  engage.  However,  its  charac- 
ter Is  to  be  tested,  not  by  the  motive,  but  by 
its  provisions.  It  embodies  a  feature  dis- 
tinctive and  characteristic  of  a  copartnership 
as  regards  the  rights  of  third  persons.  It 
divides  the  burden  of  losses  and  the  benefit 
of  profits  between  the  parties.  Instead  of 
contributing  money  to  a  common  fund  for 
tbe  execution  of  the  enterprise,  it  provides 
for  separate  contributions  in  the  form  of 
labor  and  property;  but  when  it  comes  to  the 
matter  of  profits,  it  expressly  stipulates  for 
a  division  thereof,  in  defined  proportions. 
Ilils  division  of  profits,  from  time  to  time, 
Included  return  of  the  contributions;  but  it 
carried  profits  also,  and,  if  the  allotted  share 
of  the  proceeds  of  tbe  lumber  was  less  than 
the  contributions  in  labor,  money,  and  ma- 
terials, it  imposed  losses.  Thus  we  find  the. 
essential  characteristics  of  a  copartnership  in 
tbe  terms  of  the  contract  "The  true  test  to 
be  determined  by  looking  at  the  agreement 
and  all  its  parts  and  provisions,  as  well  as 
Its  general  character,  is:  Did  the  supposed 
partner  acquire  by  bis  bargain  any  property 


In,  or  control  over,  ot  specific  lien  to,  the 
profits  while  they  remained  undivided,  in 
preference  to  other  creditors?  If  he  did,  he 
is  liable  to  third  persons;  and  if  otherwise 
not"  Chapline  et  aL  v.  Conant  et  aL,  3  W. 
Va.  507,  100  Am.  Dec.  766.  But  this  contract 
goes  further,  making  each  member  bear  his 
proportion  of  losses.  In  addition  to  the  writ- 
ten contract,  there  is  proof  of  numerous  ad- 
.mlssions  of  a  copartnership  on  the  part  of 
the  defendant  Hart  Undoubtedly  he  per- 
mitted himself  to  be  held  out  as  a  partner  In 
connection  with  the  lumber  operations. 

Though  the  bUl  alleges  Insolvency  of  the 
firm  and  also  of  the  individual  partners,  it  is 
not  a  necessary  element  in  the  charge  of 
fraud.  It  is  only  a  circumstance  bearing 
upon  the  intent  of  the  parties  to  the  transac- 
tion. But,  if  it  were  a  necessary  allegation, 
the  answer  does  not  deny  Insolvency  of  the 
firm.  It  merely  denies  Hart's  membership 
and  Insolvency  on  his  part  Tne  firm  is,  in 
law,  an  entity  distinct  from  the  individuals 
composing  it  It  may  be  wholly  insolvent, 
while  the  individuals  are  solvent  Bump, 
Fraud.  Convey.  §  209 ;  Wait,  Fraud.  Convey. 
{  319b.  The  undenied  allegation  of  firm  in- 
solvency is  taken  for  true  and  the  fact  es- 
tablished for  the  purposes  of  the  suit 

As  the  defendant  Hart  was  shipping  and 
selling  the  lumber  under  the  cover  of  his  at- 
tachment lien,  with  intent  to  defraud  credi- 
tors, he  was  misappropriating  the  property, 
and  the  appointment  of  a  receiver  was  prop- 
er. Hence  the  court  did  not  err  In  overruling 
the  motion  to  discharge  him. 

[8]  The  motion  to  require  security  for 
costs  was  not  made  until  the  case  was  ready 
for  submission.  All  the  proof  had  been  taken 
and  the  costs  incurred.  Having  waived,  un- 
til that  late  hour,  any  right  to  security  for 
costs  he  may  have  had,  Hart  has  no  lust 
ground  for  complaint  as  to  the  ruling  on  his 
motion.  As  the  statute  allows  60  days  in 
which  to  give  security  for  costs,  after  the 
motion  has  been  made,  to  allow  it  to  be  made 
on  the  hearing,  when  all  costs  have  been  In- 
curred, and  delay  the  decision,  during  the 
period  allowed  in  which  to  £^ve  security, 
would  be  a  perversion  of  the  statute  to  a  pur- 
pose for  which  it  was  never  intended. 

For  the  reasons  stated,  the  decrees  com- 
plained of  will  be  afilrmed. 

Aflrmed. 
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L  Master  and  Servant  (§  92*)— Contract 
OF  Emplotmbnt  —  Furnishing  Medical 
Services. 

Where  an  incorporated  lamber  company 
agrees  with  an  employ^,  in  consideration  of 
monthly  deductions  therefor  from  his  wages,  to 
furnish  a  competent  and  skilled  physician  to 
attend  and  treat  him  for  any  sickness  or  acci- 
dent occurring  while  in  its  service,  it  is  bound 
thereby  to  select  and  retain  for  that  purpose  a 
physician  having  the  knowledge  and  skill  or- 
dinarily possessed  by  other  members  of  his  pro- 
fession in  the  same  community. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  143 ;   Dec.  Dig.  I  02.^] 

2.  Master  and  Servant  <|  92*)— Medicax, 
Services — Contract  to  Provide— Injuries 
TO  Servant— Malpractice— Scope  of  Lia- 

BILITT.  _^  . 

Should  the  company  fail  to  perform  the 
duty  so  imposed,  and  by  reason  thereof  the  em- 
ploy6  is  injured,  it  is  liable  in  damages  to  the 
servant,  to  the  same  extent  as  the  physician 
himself  would  be  were  he  sued  for  &e  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  148 ;   Dec.  Dig.  §  92.*] 

8.  Master  and  Servant  (§  250*)— Injuries 
TO  Servant  —  Medical  Attention  —  Inju- 
ries—Action  Against  Master  —  Nature 
AND  Form. 

In    such   case,    the   injured   employ^   maj 

mnintftin  against  his  employer  either  assumpsit 

upon  the  contract  or  trespass  on  the  case  for 

the  tort 
[Bd.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  §  806 ;    Dec.  Dig.  S  260.*] 

4.  Corporations  ({  456*)— Oontraot— 'Msdz- 
CAL  Attention  to  ETmplotAs. 

The  contract  stated  is  not  ultra  vires. 

[Ed.  Note,— For  other  cases,  see  Corporationik 
Cent  Dig.  §  1806;    Dec.  Dig.  |  456.*] 

Error  to  Circuit  Court,  Nicholas  County. 

Action  by  Orvllle  Neil  against  the  Flynn 
Lumber  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed,  de- 
murrer to  complaint  overruled,  and  remanded. 

G.  G.  Daft,  of  Sommersville,  and  W.  G. 
Brown,  of  Blchwood,  for  plaintiff  In  error. 

LYNCH,  J.  The  plaintiff  was  injured 
while  in  the  service  of  the  defendant  He 
seeks  to  recover  damages  for  the  injury,  a 
broken  leg,  thus  sustained.  The  first  coont 
of  the  declaration  alleges  an  express  con- 
tract, whereby  the  company,  in  consideration 
of  monthly  deductions  of  50  cents  from  plain- 
tiff's wages,  undertook  and  agreed  In  event 
of  sickness  or  accident  to  furnish  for  plain- 
tiff's treatment  a  skillful  physician  and  sur- 
geon; that,  in  pursuance  thereof,  but  disre- 
garding the  undertaking  and  agreement,  it 
did  provide  a  competent  surgeon  to  adjust 
and  protect  the  flracture,  but  wrongfully  ter- 
minated his  services,  and  negligently  em- 
ployed one  Samuel  dine  to  attend  and  treat 
the  injury;    that  Cline  was  In  fact  not  a 


physician,  and  bad  not  complied  with  the 
laws  of  the  state  with  reference  to  licensing 
persons  to  practice  medicine;  that  the  de- 
fendant, well  knowing  the  premises,  employed 
Cliue  to  attend  and  treat  plaintiff,  and  falsely 
represented  to  him  that  said  Cline  was  a  phy- 
sician and  surgeon  in  the  actual  employ  of  the 
company;  that  Cline  entered  upon  and  con- 
tinued the  treatment  of  plaintiff,  he  having 
no  knowledge  that  Cline  was  not  a  skillful 
physician  and  surgeon;  that  "said  Cline  so 
unsklllfully  and  negligently  conducted  him- 
self, by  and  through  his  want  of  skill  and 
care,  that  plalntifTs  injuries  became  greatly 
Increased  and  aggravated  In  this:  That  aft- 
er plaintiff's  broken  leg  had  been  properly 
set  by  a  competent  physician,  but  before  the 
bone  therein  had  knitted  together,  said  Cline 
moved  the  leg  in  a  careless  and  unskillful 
manner  from  the  box  and  bandages  In  which 
it  had  been  properly  set  and  placed,  thereby 
breaking  it  anew,  and  permitted  it  to  remain 
without  being  properly  reset,  whereby  the 
bone  grew  and*  knit  together  In  an  improper 
position  and  the  leg  became  shortened,  de- 
formed, weakened,  and  permanently  injur- 
ed." The  second  count,  though  not  alleging 
the  successful  adjustment  of  the  broken  bones 
by  a  competent  physician,  restates  the  cause 
of  action  in  terms  variant  only  In  slight  de- 
gree from  the  first  count.  It  avers  that,  nev- 
ertheless, the  defendant,  well  knowing  the 
premises,  and  that  plaintiff  required  a  skill- 
ful physician  and  surgeon  to  attend  and  treat 
him,  and  wholly  disregarding  its  agreement, 
neglected  and  refused  to  employ  a  skillful 
physician  and  surgeon  to  treat  him,  but  did 
employ  one  not  a  physician  and  surgeon  for 
that  purpose,  representing  to  plaintiff  that 
such  person  was  a  skillful  physician  and  sur- 
geon and  its  agent  and  company  doctor,  who 
entered  upon  and  conducted  such  treatment, 
resulting  In  an  aggravation  of  the  injury  sub- 
stantially as  charged  in  the  first  count. 

The  defendant  demurred  to  the  declaration 
and  each  count  The  court  sustained  the  de- 
murrer, and  gave  leave  to  amend.  The  plain- 
tiff declined  to  amend,  and  thereupon  the 
court  entered  a  nil  capiat  and  dismissed  the 
action,  ''without  prejudice  to  the  plaintiff's 
right  to  bring  any  proper  action  at  law  upon 
the  demand  or  cause  of  action  sued  upon  if 
he  so  desires,"  and  awarded  costs  to  the  de- 
fendant The  order  filing  the  demurrer  sets 
out  several  grounds  therefor,  most  of  which 
are  perfunctory  and  without  merit  The 
declaration  does  show  plaintiff's  right  to  sue, 
a  consideration  adequate  to  sustain  It,  and 
llabUity  on  the  defendant  for  the  injuries 
alleged;  it  does  not,  as  claimed,  show  want 
of  proper  parties.  The  fifth  ground  is  that 
the  declaration  ''shows  on  its  faoe  that  the 
suit  was  not  Instituted  within  one  year  after 
the  committing  of  the  grievance"  alleged.  The 
averment  is  that  the  defendant,  "before  and 
at  the  time  of  the  committing  of  the  grieT- 


•For  other  cases  see  same  topic  and  ■ection  NUMBSSR  in  Deo.  Dig.  it  Am.  Dig.  Key-No.  Sorioa  A  Bep'r  I&4«Kea 
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ance,  •  •  •  to  wit,  on  the  —  day  of  August, 
1907,  and  within  one  year  next  preceding  the 
Institution  of  this  suit,  •  •  •  was  lawful- 
ly possessed  of  a  certain  sawmill,  timber  and 
logs,  «  •  •  and  engaged  in  cutting,  haul- 
ing, and  manufacturing  said  timber  and  logs, 
^  ^  ^  and  then  and  there  employed  said 
plaintiff  to  engage  in  said  work,  •  •  • 
and  plaintiff  did  then  engage  in  said  work, 
•  •  •  and  while  In  the  discharge  of  his 
duties  as  such  employ^''  one  of  said  logs 
rolled  over  and  injured  him,  breaking  his 
leg.  The  writ  of  summons  bears  ^ate  Au- 
gust 15,  1906.  So  that  the  declaration  does 
not  show  the  lapse  of  one  year  between  the 
date  of  the  injury  and  the  Institution  of  the 
action.  Besides,  the  injury  occurred  subse- 
quent to  the  date  of  plaintiff's  employment 

"on  the day  of  August,  1907";  how  long 

after  does  not  appear.  The  eighth  ground  is 
that  the  suit  was  brought  for  $1,000,  and 
that  the  summons  shows  erasures  and  muti- 
lation of  the  amount  of  the  damages  claimed. 
The  summons  first -appearing  in  the  record 
is  imperfect;  it  fails  to  name  the  plaintiff. 
Uiwn  certiorari  the  clerk  of  the  circuit  court 
certified  to  this  court  an  exact  copy,  which 
is  in  proper  form  and  negatives  the  state- 
ment of  any  defect  The  ninth  ground  is 
that  the  declaration  on  its  face  shows  con- 
tributory negligence.  We  do  not  think  it 
does.  The  tenth  ground  is  that  the  declara- 
tion does  not  show  objection  by  plaintiff  to 
Cline*s  treatment.  The  declaration,  taken  as 
a  whole,  indicates  no  reason  for  such  ob- 
jection. 

The  defendant  has  not  appeared  or  filed 
any  brief.  That  part  of  the  order  above 
qpoted  contains  the  only  suggestion  or  rea- 
son for  the  action  of  the  circuit  court  on 
the  demurrer,  namely,  that  the  plaintiff  elect- 
ed an  improper  form  of  action.  Properly, 
the  first  inquiry  Is  whether  the  declaration 
states  a  cause  of  action;  and,  if  it  does,  sec- 
ond, whether  trespass  on  the  case  is  a  per- 
missible form.  The  declaration  alleges  Gline*s 
incompetency  and  defendant's  knowledge 
thereof.  Upon  demurrer  these  averments  are 
admitted  as  true.  We  are  of  the  opinion  that 
the  declaration  does. set  out,  in  apt  words,  a 
cause  of  action. 

[1,2]  It  is  true  that  the  relation  of  mas- 
ter and  servant,  principal  and  agent,  has  no 
application  as  between  a  corporation  and  a 
surgeon  employed  by  it  to  render  profession- 
al services  to  Its  sick  or  Injured  employes, 
^nd  that  the  doctrine  of  respondeat  superior 
has  no  application.  But  this  rule  is  subject 
to  the  important  proviso,  applicable  to  the 
case  before  us,  that  there  is  a  liability  on 
the  employer  to  the  servant  unless  in  pur- 
suance of  Its  undertaking  It  exercises  rea- 
sonable care  In  selecting  one  having  the 
knowledge  and  skill  ordinarily  possessed  by 
other  members  of  his  profession  in  the  same 
community.  4  Thomp.  Neg.  {  3841.  Certain- 
ly, where  the  employer,  "in  consideration  of 


monthly  deductions  from  the  wages  of  its 
employes,  provides  Its  sick  and  injured  em- 
ployes with  medical  or  surgical  attendance, 
it  is  bound  to  exerdse  reasonable  diligence 
in  the  selection .  and  retention  of  its  physi- 
cians, and  is  liable  for  malpractice  because 
of  the  incompetency  of  such  physicians  re- 
sulting from  the  excessive  use  of  intoxicants, 
narcotics,  or  other  cause."  Id.,  |f  3841-3843; 
Railroad  Oo.  v.  Kelley,  153  Ind.  119,  52  N. 
E.  152,  64  N.  B.  752;  1  Elliott  on  RaUroads, 
§  1388.  The  last  authority  says:  "It  is  a 
general  rule  that,  if  there  Is  no  negligence  in 
selecting  the  surgeon,  physician,  or  other  at- 
tendants, those  who  furnish  them,  or  those 
who  maintain  and  furnish  the  hospital  ac- 
commodations out  of  charity  and  not  for 
profit,  are  not  liable  for  the  malpractice  or 
negligence  of  the  physician  or  attendants.** 
Thus  the  author  negatively  admits  the  li- 
ability where,  as  In  this  case,  the  declara- 
tion alleges  a  contract  for  such  employment 
for  hire  and  reward.  Railroad  Co.  v.  Artist, 
60  Fed.  365,  9  C.  C.  A.  14,  23  L.  R.  A.  581. 
says:  "If  one  undertakes  to  treat  such  pa- 
tient for  the  purpose  of  making  profit  there- 
by, the  law  Implies  a  contract  to  treat  him 
carefully  and  skillfully,  and  holds  him  liable 
for  the  carelessness  of  the  physician  he  fur 
nlshes."  Again,  1  Elliott  on  Railroads,  I 
1389,  tells  us:  "If  a  railroad  company  vol- 
untarily undertakes  to  care  for  an  injured 
employ^  who  cannot  help  himself.  It  may  be 
held  liable  for  negligence  In  its  own  trea& 
ment  of  him,  or  In  knowingly  or  carelessly 
selecting  an  incompetent  surgeon  or  i^ysl- 
cian  to  treat  him*"— adding:  "This  Is  certain- 
ly true  where  It  takes  him  to  a  hospital  which 
it  maintains  with  funds  deducted  from  the 
wages  of  the  injured  man  and  other  em- 
ploy^, and  If  there  Injured  by  the  negligence 
of  an  Incompetent  physician  whom  the  com- 
pany has  negligently  selected  to  treat  him." 
"An  employer  who  contracts  for  a  considera- 
tion to  treat  employes  for  injuries  received 
by  them  wliile  in  his  employ  Is  liable  for  the 
malpractice  of  the  physician  employed,"  un- 
less he  lias  used  due  care  in  his  employment. 
Sawdey  v.  Railroad  CO.,  80  Wash.  349,  70 
Pac.  972,  94  Am.  St  Rep.  880;  Poling  v. 
Railroad  Co.,  32  Tex.  Civ.  App.  487,  75  S. 
W.  69.  A  similar  principle  is  declared  in 
Glnvln  V.  Hospital,  12  R.  I.  411,  34  Am.  Rep. 
675,  in  which  the  plaintiff  sought  damages 
for  the  negligence  of  the  surgical  Interne,  a 
house  officer  of  the  defendant;  also  that,  al- 
though "the  attendant,  physicians,  and  sur- 
geons could  not  be  considered  the  servants 
of  the  hospital,  yet  the  hospital  was  respon- 
sible for  the  exercise  of  reasonable  care  In 
selecting  them.  If  an  Incompetent  Interne 
was  appointed  by  the  negligence  of  the  man- 
agers of  the  hospital,  the  hospital  was  re- 
sponsible for  the  results  of  such  negligence 
And  of  the  incompetency  of  the  Interne.** 
To  the  same  effect  are  Railroad  Co.  v.  Early, 
14J   Ind.  73,  40  N.  B.  257,  28  L.  B.  A.  546; 
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Laubhelm  y.  Steamship  Co.,  107  N.  T.  228,] 
13  N.  E.  781,  1  Am.  St  Rep.  815;  O'Brien  v. 
Steamship  Co.,  154  Mass.  272,  28  N.  B.  266, 
13  L.  R.  A.  329;  Railroad  Go.  y.  Sullivan, 
141  Ind.  83,  40  N.  E.  138,  27  U  R.  A.  840,  50 
AuL  St  Rep.  313;   26  Gyc.  1082. 

[4]  The  contract  averred  In  the  declaration 
is  not  nltra  viresi.  10  €yc.  1143;  Railroad 
Go.  v.  Rodrlgues,  47  IIL  188,  95  AniL  Dec 
484;  Thomp.  Corp.  {  5840;  Railway  Go.  y. 
McDonald,  17  Ind.  App.  492,  46  N.  E.  1022, 

60  Am.  St  Rep.  172.  likewise,  "a  contract 
by  a  coal  company  for  the  services  of  a  phy- 
sician to  treat  one  of  its  employes  injured 
while  working  In  its  mines  is  not  ultra  vires." 
Gibson  v.  Coal  Co.,  151  111.  App.  424.  'rrhe 
general  rule  is  that  where  a  private  corpora- 
tion has  entered  into  a  contract  not  immoral 
in  itself,  and  not  forbidden  by  any  statute, 
and  it  has  been  in  good  faith  fully  performed 
by  the  other  party,  the  corporation  will  not 
be  heard  on  a  plea  of  ultra  vires."  Railroad 
Go.  y.  McDonald,  supra;  Thomp.  Corp.  I 
6026. 

[3]  As  to  the  form  of  action.  It  has  been 
held  in  this  state  (Jenkins  v.  Railway  Co.,' 

61  W.  Va.  597,  57  S.  E.  48,  11  Ann.  Gas.  967), 
that  one  may  in  a  proper  case  elect  between 
assumpsit  upon  contract  and  trespass  on  the 
case  for  damages  resulting  from  breach  of 
duty  to  him  under  contract  In  that  case 
there  was  a  contract  between  a  county  court 
and  a  railroad  company,  for  the  mutual  ad- 
vantage of  both  parties  in  an  effort  to  pre- 
vent the  spread  of  a  contagious  disease, 
whereby  the  county  court  agreed  to  maintain 
a  pesthouse  for  the  care  of  persons  infected, 
and  the  carrier  to  equip  a  car  and  transport 
such  persons  to  the  pesthouse.  Plaintiff,  be- 
ing one  of  the  class  designated,  was  injured 
while  being  so  transported.  It  was  claimed 
by  the  railroad  company  that  his  remedy 
was  ex  delicto,  not  ex  contractu,  and  that 
assumpsit  was  not  a  proper  substitute  for 
case;  but  this  court  held  that  either  would 
lie. 

Ferrill  v.  Brewis,  25  Grat  (Va.)  765,  was 
an  action  of  trespass  on  the  case.  Damages 
were  sought  for  the  failure  of  Brewis  to 
return  notes  given  him  for  collection.  The 
inquiry  was  whether  assumpsit  alone  was 
not  the  proper  remedy,  as  the  action  sprang 
out  of  contract  It  was  held  that  for  the 
breach  or  nonperformance  an  election  was 
permissible  between  assumpsit  and  case,  cit- 
ing Boorman  y.  Brown,  3  A.  &  E.  525 ;  Ex- 
press Co.  V.  McV^gh,  20  Grat  (Va.)  265.  The 
court  said :  "In  all  these  cases  the  contract 
Is  of  course  referred  to  in  order  to  ascertain 
the  rights  of  the  parties  and  the  measure  of 
redress ;  but  the  wrongful  act  of  the  defend- 
ant is  relied  upon  as  the  gravamen  of  the 
action.  •  ♦  •  The  case  of  Robinson  v. 
Threadgill,  35  K.  O.  40,  is  in  point,  and  is 
almost  identical  with  this.  There,  as  here, 
the  action  was  trespass  on  the  case  for  fail- 
ure to  collect  or  return  two  promissory  notes 


placed  In  defendant's  hands  for  collection. 
It  was  objected  that  the  plaintiff  had  mis- 
taken his  remedy;  that  he  ought  to  have 
sued  in  assumpsit  Nash,  J.,  speaking  for  the 
court  said  that  case  was  the  appropriate  rem- 
edy. Where  the  law  from  a  given  state  of 
facts  raises  an  obligation  to  do  a  particular 
act,  and  there  Is  a  breach  of  that  obligation 
and  a  consequential  damage;  an  action  on 
the  case,  founded  on  the  tort,  f^  proper.  Here 
the  law  raised  an  obligation  on  the  defend- 
ant to  do  a  particular  act,  to  wit,  to  collect 
or  return  the  notes,  and  he  was  guilty  of  a 
breach  of  that  obligation.  The  plaintiff  was 
at  liberty  to  consider  the  breach  of  duty  as 
his  gravamen,  and  case  was  his  appropriate 
remedy,  though  he  might  have  sued  in  as- 
sumpsit Govell  y.  Radnage,  3  East  62 ;  Sam- 
uel V.  Judin,  Id.  333;  3  Rob.  Prac.  439. 
•  •  ♦  The  circumstances  which  show  a 
breach  of  duty  constituting  a  tortious  neglect 
show  also  a  breach  of  promise  implied  from 
the  consideration" — citing  (Jelston  y.  Burr, 
11  Johns.  (N.  Y.)  482. 

In  Stock  V.  Boston,  149  Mass.  410,  21  N.  E. 
871,  14  Am.  St  Rep.  430,  the  defendant  was 
under  contract  to  furnish  plaintiff  water.  It 
opened  the  water  pipe  and  left  it  exposed,  so 
that  it  froze  and  cut  off  plaintiff's  supply, 
and  injuries  resulted.  It  was  held  that  "he 
may  maintain  an  action  of  tort  against  the 
city  for  damages,  and  need  not  rely  on  his 
action  on  his  contract  as  the  exposure  of 
the  supply  pipe  is  the  proximate  cause  of 
the  injury."  In  the  opmion  it  is  said:  "A 
mere  breach  of  contract  cannot  be  sued  on 
as  a  tort,  but  for  tortious  acts,  independent 
of  the  contract,  a  man  may  be  sued  in  toit, 
though  one  of  the  consequences  is  a  breach  of 
his  contract  Ashley  v.  Root,  4  Allen  (Mass.) 
504.  Suppose  a  lessor,  who  has  covenanted 
to  keep  the  leased  premises  in  repair,  should 
tortiously  fire  a  cannon  near  the  premises, 
breaking  the  windows  and  otherwise  injuring 
them.  It  would  not  be  an  answer  in  an  ac- 
tion of  tort  to  set  up  that  the  plaintiff  had 
an  action  on  the  covenants  of  the  lease.  He 
could  pursue  either  remedy.  In  the  case  at 
bar,  the  tortious  acts  of  the  dty  had  no  con- 
nection with  or  reference  to  its  contract 
They  were  independent  acts,  which  gave  the 
plaintiff  a  right  to  an  action  of  tort-  even  If 
he  had  (which  we  need  not  decide)  a  concur- 
rent remedy  upon  his  contract." 

In  a  large  class  of  cases,  embracing  car- 
riers of  passengers  and  goods,  telegraph  com- 
panies, and  all  contracts  of  service,  profes- 
sional or  otherwise,  there  Is  a  duty  Implied 
by  law  to  exercise  the  commensurate  degree 
of  care  required,  a  breach  of  which  entails  li- 
ability either  on  contract  or  in  tort  In  these 
cases,  as  in  the  one  at  bar,  negligence  is  the 
proximate  cause  of  injury.  In  8  Rob.  Prac. 
440,  the  author  reviews  the  cases  and  de- 
duces this  broad  general  rule:  That  where 
a  contract  creates  a  duty,  and  there  is  a 
neglect  to  perform  that  duty,  the  nonfeas- 
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ance  Is  a  tort;    that  "wherever  there  la  a 

coutract  and  sometblng  to  be  done  In  the 
course  of  the  employment  which  is  the  sub- 
ject of  that  contract,  if  there  is  a  breach  of 
duty  in  the  course  of  that  employment,  the 
plaintiff  may  either  recover  in  tort  or  on 
contract" — citing  Brown  v.  Boorman,  11  Clar^ 
&  Fin.  44;  Thome  v.  Deas,  4  Johns.  (N.  T.) 
84  (where  Judge  Kent  discusses  the  whole 
subject),  ^ee,  also,  Express  Co.  v.  McVeigh, 
supra;  Steamship  Co.  v.  Bank,  6  How.  (U. 
a)  344,  410-412,  12  L.  Ed.  465. 

For  reasons  assigned,  the  judgment  is  re- 
Tersed,  the  demurrer  overruled,  and  the  case 
remanded. 

(72  w.  Va.  a) 

CLARK  T.  HAZLBTT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  11,  1913.) 

(tiyUahuB  by  the  Court,) 

Appeal  and  Ekbob  (|  71*)— Inteblooutoby 
Obdeb. 

A  decree  in  a  chancery  cause  not  regularly 
matured  for  liearing,  commanding  certain  things 
to  be  done  and  inhibiting  the  doing  of  others, 
all  of  which  are  dependent  upon  the  same  right 
and  title,  designating  the  prohibitive  part  only 
as  an  injunction,  and  containing  a  paragraph 
making  "the  injunction"  conditional  as  to  its 
effect,  upon  the  giving  of  a  bond,  is  interlocu- 
tory, and  not  appealable. 

[Ed-  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  88^-401;  Dec.  Dig.  §  71.*] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  James  P.  CHark  against  Carles 
Hazlett  Decree  for  plaintiff,  and  defendant 
appeals.    Dismissed. 

C.  M.  Alderson,  (3eo.  P.  Alderson,  and 
Connor  Hall,  all  of  (Charleston,  for  appellant 
S.  B.  Avis,  of  Charleston,  for  appellee. 

POFFBNBARGER,  P.  To  the  bill  of 
James  P.  C3ark  for  an  injunction,  both  man- 
datory and  prohibitiTe,  to  compel  the  defend- 
ant Hazlett  to  remove  from  the  plaintiff's 
premises  a  pipe  leading  from  a  spring  there- 
on across  his  land  to  the  land  of  the  defend- 
ant, a  small  lot  on  which  there  was  a  mill. 
In  connection  with  which  water,  brought 
from  the  spring  upon  the  plaintiff's  prem- 
ises to  the  same,  was  used,  and  to  prevent 
the  defendant  from  entering  upon  the  plain- 
tifTs  premises  to  repair,  renew,  or  replace 
the  pipe,  or  to  dig  up  or  excavate  the  land, 
the  defendant  tendered  an  answer  and  sev- 
eral affidavits,  setting  up  title  by  both  deed 
and  prescription  to  the  right  to  use  the  wa- 
ter and  maintain  the  pipe  for  the  conveyance 
thereof.  Objections  to  the  affidavits  and  so 
mach  of  the  answer  as  set  up  the  right  by 


prescription  were  sustained  and  the  affida- 
vits, together  with  the  portion  of  the  answer 
excepted  to,  were  stricken  out 

In  some  of  its  aspects  the  decree  then  en- 
tered is  literally  final,  but  in  other  respects 
it  is  clearly  provislonaL  The  order  says 
the  injunction  shall  not  take  effect  until  the 
plaintiff,  or  some  one  on  his  behalf,  shall 
have  entered  into  bond  with  sufficient  se- 
curity before  the  clerk  of  the  court,  condi- 
tioned to  pay  such  damages  as  shall  be  in- 
curred by  the  defendant  in  case  the  injunc- 
tion shall  be  dissolved.  Though  the  manda- 
tory portion  thereof  is  In  form  final  and  upon 
the  merits,  and  the  prohibitive  part  designat- 
ed as  an  injunction,  the  two  parts  relate  to 
the  same  thing,  and  were  designed  to  give 
the  relief  prayed  for  in  the  bill.  If  the  court 
intended  the  first  part  or  mandatory  portion 
to  be  final,  consistency  required  it  to  make 
the  latter  portion  final  also,  for  both  were 
dependent  upon  the  same  right,  and  should 
have  been  made  to  correspond  in  legal  ef- 
fect. Notwithstanding  the  difference  in  form 
and  designation,  both  parts  of  the  order  are 
injunctive,  one  mandatory  and  the  other  pro- 
hibitiva  To  make  the  prohibitive  portion 
conditional  was  useless  and  contradictory  if 
the  other  *was  to  be  absolute.  Possible  dis- 
solution of  the  prohibitive  clause  was  clearly 
contemplated  and  provided  for,  and  that 
could  not  occur  without  destruction  of  the 
mandatory  clause.  Thus  both  parts  are  nec- 
essarily articulated  and  knit  together,  so  as 
to  constitute  one  entire  and  inseparable 
whole.  Surely  the  court  intended  its  decree 
to  be  consistent  and  just.  It  did  not  intend 
to  give  and  withhold  the  same  thing  in  the 
same  words.  To  make  the  order  consistent, 
it  is  only  necessary  to  let  the  word  "injunc- 
tion" in  the  conditional  clause  extend  to  the 
mandatory  as  well  as  the  prohibitive  portion. 
Limitation  thereof  to  the  latter  runs  to  an 
absurdity,  against  which  there  is  a  presump- 
tion of  intent.  As  this  provision  Is  in  the  de- 
cree, we  must  assume  the  court  intended  it 
to  have  effect  and  pass  some  benefit  Henoe 
we  conclude  it  did  not  Intend  the  decree  to  be 
final  and  conclusive,  but  only  provisional, 
and  we  regard  the  order  as  one  granting  an 
injunction. 

Viewing  the  order  as  such,  It  Is  purely  In- 
terlocutory, and  not  appealable.  No  appeal 
lies  from  an  order  granting  an  injunction. 
The  statute  allows  an  appeal  from  one  dis- 
solving an  injunction  or  overruling  a  motion 
to  dissolve  it.  This  order  does  not  fall  with- 
in either  class,  nor  is  it  a  final  order,  or  one 
adjudicating  the  principles  of  the  cause. 

From  this  conclusion  it  follows  that  the 
appeal  must  be  dismissed,  as  having  been 
improvidently  awarded. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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TTUER  COUNTY  COURT  v.  LONG,  Sheriff. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  11,  1913.) 

fSyUahut  &t  the  Court.) 

1.  Shvbitfs  and  Constables  (S  29*)— Com- 
pensation—Statutory  Pbovision. 

The  right  of  a  sheriff  to  compensation  is 
wholly  derived  from  statute,  and,  being  in  dero- 
gation of  the  common  law,  the  statute  should 
be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUbles,  Cent  Dig.  I  46;   Dec  Dig.  §  29.*] 

2.  Pbisonb  (1 18*)— Rewards  (I  II*)— Shbb- 
UTS  AND  Constables  (§§  28,  37^)— Com- 
pensation—Nature  OF  Services. 

Payments  to  a  sheriff  by  a  county  court 
out  of  public  moneys,  (a)  for  services  rendered 
in  civil  causes;  (b)  for  making  arrests  in  mis- 
demeanor cases;  (c)  for  making  seizure  of 
f  ambling  devices  under  section  1,  c  151,  Code 
906;  (d)  for  tobacco  or  other  supplies  fur- 
nished prisoners  in  jail;  and  (e)  for  rewards 
for  the  apprehension  of  criminals,  or  searching 
for  bodies,  not  being  authorized  by  law,  are 
illegal  and  void. 

[Ed.   Note.— For   other   cases,    see   Prisons, 
Cent   Dig.   {§  47-56;    Dec.  Dig.   I  18;*    Re- 


3.  Sheriffs  and  Oonstables  (I  76*)— Com- 
pensation-Recovery OF  Monet  Paid. 
Payments  so  unlawfully  made  in  ignorance 
or  mistake  of  law  may  be  recovered  back  by 
a  county  court  by  suit  against  such  officer  to 
whom  such  payments  were  so  made. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  97;   Dec  Dig.  §  76.*] 

fiSrror  to  CIrcait  Court,  Tyler  County. 

Action  by  the  County  Court  of  Tyler  Cbun- 
ty  against  Will  BL  Long,  sheriff.  From  a 
judgment  for  defendant,  plaintiff  brings  er- 
ror.   Reversed  and  rendered. 

E.  CI  Moore,  of  Middleboume,  fbr  plain- 
tiff In  error.  Boreman  &  Carter,  of  BUddle- 
boume,  for  defendant  in  error. . 

MILLBR,  J.  Plaintiff  sued  defiendant  to 
recover  moneys  alleged  to  liaye  been  ille- 
gally paid  him  out  of  tihe  county  treas- 
ury. The  case  was  submitted  to  the  court 
on  agreed  facts.  Tlie  court  below  found  for 
plaintiff  items  aggregating  $232.25,  and  for 
defendant  as  to  the  other  items,  aggregating 
$133.38,  and  gave  judgment  accordingly. 
Plaintiff  has  brought  the  case  here  to  re- 
view that  finding  and  judgment 

The  items  disallowed  aggregate  $133.38. 
Classified  they  fall  under  one  or  the  other 
of  the  following  heads :  First:  Charges  for 
services  rendered  the  County  Court  in  civil 
cases:  Second:  Charges  for  making  arrests 
In  misdemeanor  cases:  Third:  Qiarges  for 
seizing  gambling  devices  under  section  1, 
chapter  161,  of  the  Code:  Fourth:  Charges 
for  tobacco  and  other  supplies  furnished 
prisoners  In  jail:  Fifth:  Rewards  offered 
for  apprehension  of  criminals  or  search  for 
bodies. 

Two  Questions  presented  are,  first,  were 


the  items  involved  legally  diargeable  against 
the  county,  and  payable  out  of  public  moneys 
In  the  county  treasury?  and,  second,  if  not, 
but  having  been  paid,  are  titiey  recoverable 
from  defendant? 

[1]  A  general  rule  applicable  alike  to  each 
of  the  several  classes  of  items  is  that  the 
right  of  a  sheriff  to  compensation  Is  wholly 
derived  from  statute,  and,  being  in  deroga- 
tion of  the  common  law,  the  statute  should 
be  strictly  construed.  25  ^m.  &  ESng.  Ency. 
Law,  730 ;    35  Cyc  1547  et  seq. 

[2]  Section  9,  c.  15,  Acts  1908  (Code  Supp. 
1909,  c.  137,  {  4123a9),  in  force  when  defend- 
ant performed  the  services  In  Question,  a 
chapter  which  by  its  title  was  an  act  to  pre- 
scribe the  duties  and  fix  the  compensation 
of  sheriffs  and  other  officers  of  the  several 
counties  of  the  state  and  for  other  purposes, 
and  which  by  its  terms  repeals  all  acts  and 
parts  of  acts  inconsistent  therewith,  says: 
"£}ach  sheriff  «  •  •  shall  receive  as  com- 
pensation for  his  services  as  such  sheriff 
*  ^  *  the  following  sums,  to-wlt:  (a) 
The  salaries  authorized  by  law  to  be  fixed 
by  the  county  court  of  the  respective  counties 
and  paid  out  of  the  county  treasury,  (b) 
Such  allowance  or  allowances  as  may  be 
made  by  the  county  court  of  the  different 
counties  to  such  officers  by  autitiority  of  law 
now  in  effect  (c)  ESghty-five  per  centum 
of  all  other  fees,  costs,  percentages,  perqui- 
sites, commissions  and  emoluments:  provided, 
however,  that  such  sheriff  «  •  •  shall 
receive  all  fees,  cosb,  percentages,  perqui* 
sites,  emoluments  and  commissions  collected 
or  received  by  him  until  the  gross  income  of 
his  office  from  all  sources  Including  salaries 
and  allowances  as  aforesaid  shall  equal  the 
fbllowing  sums,  that  is  to  say:  For  the  of- 
fice of  sheriff,  three  thousand  dollars."  8e^ 
tion  49,  of  chapter  39,  Code^  as  amended  by 
chapter  82,  Acts  1909  (Code  Supp.  1909,  a 
39,  i  1263),  in  effect  May  26,  1909,  author- 
ized the  county  court  of  Tyler  County  to  al- 
low annually  to  the  sheriff  of  that  county, 
and  fbr  which  no  othear  fee  or  reward  is  al* 
lowed  by  law,  to  be  paid  out  of  the  county 
treasury,  a  sum  not  to  exceed  three  hundred 
dollars.  The  last  provision  of  that  8ectlon» 
relating  to  the  prosecuting  attorney.  Is  sig- 
nificant, as  follows:  "And  it  shall  be  the 
duty  of  the  prosecuting  attorney  to  attend 
to,  bring  or  prosecute^  or  defend,  as  the  case 
may  be,  all  actions,  suits  and  proceedings  In 
which  his  county  or  any  district  board  of 
education  is  interested*  without  additional 
compensation." 

As  pertinent  also  to  the  ^estions  presoit- 
ed,  the  State  Tax  Conmilssloner  urges  upon 
us  consideration  of  a  provision  of  section  9^ 
chapter  9,  Acts  1908  (Cbde  Supp.  1909,  a 
28a,  §  671a9),  an  act,  according  to  its  title, 
"to  regulate  the  rate  and  manner  of  laying 
levies  for  taxation  in  counties  *  •  •  and 
to  provide  penalties  fbr  the  Illegal  expendl- 
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tnre  of  public  moneys,  incurring  of  illegal 
obligations,"  etc.  Section  9  of  that  itct, 
among  other  things,  provides  that,  "It  shall 
be  unlawful  for  any  county  court,  board  of 
education,  or  council  of  a  municipal  corpora- 
tion, or  other  body  charged  with  the  admin- 
istration of  the  fiscal  affairs  of  any  county 
♦  •  •  to  expend  any  money  or  to  incur 
any  obligation  or  indebtedness  which  such 
tribunal  is  not  expressly  authorized  by  law 
to  exi)end  or  to  incur."  Another  statute, 
which  the  State  Tax  Commissioner  regards 
as  determlnatiye  of  the  questions  here  pre- 
sented, is  section  24,  of  chapter  137,  Code 
1906.  This  chapter  relates  to  fees  of  offi- 
cers. Those  provisions  are  as  follows:  "The 
fees  mentioned  in  this  chapter  shall  be 
chargeable  to  the  party  at  whose  instance 
the  service  is  performed.  •  •  •  No 
sheriif  shall  charge  for  serving  such  or  any 
other  public  orders  nor  for  summoning  and 
impaneling  grand  Juries.  No  clerk  or  sher- 
iff shall  receive  payment  out  of  the  treasury 
for  any  service  rendered  in  case  of  the  State, 
except  where  it  is  allowed  by  law." 

Of  equal  or  greater  significance,  we  think, 
is  the  provision  of  section  23,  of  said  chap- 
ter, as  follows:  "There  shall  be  paid  out 
of  the  state  treasury  to  clerks  and  sheriffs 
for  services  rendered  the  state  in  a  dvil 
case  such  fees  as  would  be  chargeable  for 
the  Uke  service  of  an  individual,  after  such 
fees  are  duly  certified  to  the  auditor."  The 
rest  of  this  section  relates  to  the  payment 
by  the  county  court  of  fees  to  sheriffs  for  the 
arrest  and  care  of  prisoners  in  felony  cases, 
according  to  the  provisions  of  chapter  161 
of  the  Code.  What  we  wish  to  emphasize 
with  respect  to  this  provision  is  that  al- 
though it  provides  for  special  fees  for  clerks 
and  sheriffs,  for  services  rendered  the  state 
In  dvil  causes,  there  is  no  provision  in  any 
statute,  f6r  compensation  to  clerks  or  sher- 
iffs for  services  rendered  counties  in  civil 
causes ;  nor  is  there  to  be  found  in  any  stat^ 
ute  any  provision  for  extra  compensation  to 
sheriffs,  for  making  arrests  in  misdemeanor 
cases,  nor  for  making  seizure  of  gambling 
devices,  under  section  %  chapter  151,  Code 
1906»  other  than  out  of  the  money  or  prop- 
erty actually  seized*  Nor  do  we  find  any 
spedflc  provision  for  allowances  to  sheriffs 
for  tobacco  and  other  supplies  furnished 
^prisoners  in  Jail,  or  for  rewards  for  appre- 
hension of  criminals  or  searching  for  bodies. 
The  reason  why  by  section  23,  of  chapter 
137,  clerks  and  sheriffs  are  given  extra  com- 
pensation for  services  rendered  the  state  In 
civil  cases,  no  doubt.  Is  because  such  serv- 
ices are  not  covered  by  any  salaries  paid  by 
the  state.  By  omitting  to  provide  special 
compensation  for  services  rendered  the  coun- 
ty in  civil  cases,  we  must  say  the  Legisla- 
ture plainly  intoided,  that  all  such  services, 
as  well  as  all  other  services  not  provided  for 
by  law,  were  intended  to  be  covered  by  the 
annual  allowances  or  salaries  paid  by  the 
counties  by  order  of  the  county  court 


By  all  authorities  a  public  officer  takes  his 
office  subject  to  all  burdens  which  the  law 
Imposes,  and  his  compensation  Is  limited  to 
what  is  expressly  authorized  by  law.  This 
proposition  is  fully  supported  by  the  many 
decisions,  which  by  diligence  the  State  Tax 
Commissioner  has  collated  and  cited  iu  his 
brief.  It  will  be  sufficient  for  our  purposes 
to  refer  to  them  merely  by  reference  to  the 
style  of  the  case  and  the  books  and  pages 
where  recorded,  as  follows:  State  ex  reL 
Pollard  V.  Brewer,  69  Ala.  130;  Norfolk  v. 
Pollard,  94  Va.  279,  26  S.  B.  832;  Stephens 
V.  Old  Town,  102  Me.  21,  6S  AtL  110 ;  Crock- 
er V.  Supervisors  of  Brown  County,  35  Wis. 
284;  Hempstead  County  y.  Jones,  62  Ark. 
272,  85  S.  W.  230 ;  State  v.  Brown,  146  Mo. 
401,  47  S.  W.  504;  B.  of  C.  of  Tippecanoe 
County  V.  Barnes,  123  Ind.  403,  24  N.  B.  137; 
Red  Willow  County  v.  Smith,  67  Neb.  213, 
93  N.  W.  151 ;  Mnrfree  on  Sheriffs,  U  1078, 
1082;  Lancaster  v.  Barnwell,  40  &  a  446, 
19  S.  E3.  74;  Mason  County  v.  Oomrs.  of 
Mason,  140  111.  539,  30  N.  SL  676;  State  v. 
riynn,  161  Ind.  554,  69  N.  B.  159;  Palo  Alto 
County  V.  Burlingame,  71  Iowa,  201,  82  N. 
W.  259. 

Sufficient  has  been  said  we  think  respect- 
ing the  illegality  of  the  charges  covered  by 
the  first,  second,  and  third  dass  of  items. 
The  charges  for  tobacco  and  other  supplies 
furnished  prisoners  in  Jail,  covered  by  the 
fourth  class,  may  deserve  further  notice. 
Section  22,  chapter  137,  Code  1906,  allows 
the  jailer  a  minimum  and  maximum  fee,  to 
be  determined  by  the  county  court  and  paid 
out  of  the  county  treasury,  for  keeping  and 
supporting  a  prisoner  confined  in  Jail.  No 
authority  is  found  in  law  for  disbursements 
for  tobacco  or  other  supplies,  which  may  be 
regarded  as  luxuries,  and  if  regarded  as  nec- 
essaries, they  would  certainly  be  covered  by 
the  per  diem  allowance  provided  by  statute. 
Section  40,  of  chapter  41,  of  the  Code,  rela^ 
ing  to  this  subject  provides  as  follows: 
"The  Jailer  shall  cause  all  the  apartments  of 
hlB  Jail  to  be  well  whitewashed  at  least  twice 
in  every  year,  and  have  the  same  i»roperly 
aired  and  always  kept  dean.  He  shall  fur- 
nish every  prisoner  with  wholesome  and  suf- 
fldent  food,  and  with  a  bed  and  bedding 
cleanly  and  suffident,  and  have  his  apart- 
ment warmed  when  it  Is  proper.  In  case  of 
the  sidmess  of  any  prisoner,  he  shall  pro- 
vide for  him  adequate  nursing  and  attend- 
ance, and  if  there  be  occasion  for  it,  and  cir- 
cumstances will  permit,  shall  confine  him  In 
an  apartment  separate  from  other  prisoners. 
In  no  case  shall  a  Jailer  permit  the  use  of 
ardent  spirits  In  the  Jail,  except  when  pre- 
scribed by  a  physician." 

The  fifth  dass  of  items  also  deserves  far- 
ther consideration.  This  item  was  paid  to 
defendant  upon  a  reward  offered  by  the  court 
January  20,  1909,  for  the  search  and  finding 
of  the  body  of  one  WUliam  Roberts,  de- 
ceased.   We  have  searched  the  statutes  In 
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yaln  for  any  autborlty  In  the  connty  court 
to  oflfer  or  pay  that  reward,  and  particularly 
to  a  public  officer  like  the  sheriff.  This 
would  seem  to  be  a  sufficient  answer  to  the 
claim  of  right  Authority  to  offer  and  pay 
such  a  reward  seems  then  to  have  been  con- 
ferred solely  upon  the  Governor  of  the  state. 
Section  19,  chapter  14,  Code  1906.  And  in 
some  Instances  upon  the  warden  of  the  state 
penitentiary.  But  this  section  expressly  pro- 
vides that  the  reward  authorized  by  the 
Governor  shall  not  be  paid  to  iiny  sheriff  or 
other  officer,  who  may  arrest  any  person  by 
virtue  of  any  process  in  his  hands  to  be  ex- 
ecuted. True  a  later  statute,  not  in  force 
when  this  service  was  performed  by  the  de- 
fendant, chapter  13,  Acts  1911,  provides,  as 
follows:  "Section  1.  The  county  court  of 
any  county,  or  any  tribunal  acting  in  lieu 
thereof,  together  with  the  circuit  court,  or 
Judge  thereof  in  vacation,  may,  within  their 
discretion,  offer  rewards  for  the  apprehen- 
sion of  persons  charged  with  crime.  Sec.  2. 
Such  reward  shall  be  paid  out  of  the  coun- 
ty fund  in  the  same  manner  as  other  county 
expenses  are  paid."  This  chapter  does  not 
purport  to  be  an  amendment  of  any  previous 
statute,  but  is  a  new  and  independent  act, 
and  evinces  the  judgment  of  the  Legislature 
at  least,  that  no  previous  statute  authorized 
the  county  court  to  offer  or  pay  such  a  re- 
ward. And  it  is  pertinent  to  note  that  even 
this  statute  requires  the  concurrent  action 
of  the  circuit,  court,  or  the  Judge  thereof  in 
vacation,  to  render  the  offer  of  reward  legal 
and  payable  out  of  the  county  treasury. 
Moreover,  it  is  doubtful  whether  a  public  of- 
ficer, as  a  sheriff,  would  be  entitled  to  a  re- 
ward under  this  chapter;  but  we  need  not 
and  do  not  decide  the  question.  We  refer, 
however,  to  the  following  decisions  on  the 
subject,  cited  by  the  State  Tax  Commission- 
er: Rockwell  V.  Monroe  County,  10  Iowa, 
j:^1  ;  Somerset  Bank  v.  Edmund,  76  Ohio  St 
396,  81  N.  B.  641,  11  U  R.  A.  (N.  S.)  1170,  10 
Ann.  Oas.  726;  Hawk  v.  Marion  County,  48 
Iowa,  472;  Huntington  v.  Heaston,  144  Ind. 
583,  41  N.  E.  457,  43  N.  E.  051,  55  Am.  St 
Rep.  192;  Grant  v.  Bradford,  72  Ind.  455. 

[3]  Lastly,  the  question  is  presented  wheth- 
er the  county  court,  having  voluntarily  paid 
these  items,  can  recover  them  from  the  de- 
fendant? If  private  individuals  alone  were 
involved  the  right  would  be  very  doubtful; 
indeed  the  general  rule  seems  to  be  that  vol- 
untary payment,  made  by  mistake  or  ignor- 
ance of  law,  but  with  full  knowledge  of  all 
the  facts,  and  not  induced  by  fraud  or  im- 
proper conduct  on  the  part  of  the  payee,  can- 
not be  recovered  back.  But  this  rule,  it 
seems^  is  inapplicable  to  unauthorized  pay- 
ments of  public  money  by  fiscal  bodies,  such 
payments  being  regarded  as  in  fact  no  pay- 
ments, and  not  voluntary  payments.  This 
exception  to  the  general  rule  seems  to  be 
fully  supported  by  the  authorities  dted  by 


the  State  Tax  Commissioner,  as  follows: 
Ada  County  v.  Gess,  4  Idaho,  611,  43  Pac. 
71;  Ellis  V.  Board,  etc.,  107  Mlcdi.  529,  65 
N.  W.  577;  County  of  Allegheny  v.  Grier, 
179  Pa.  639,  36  Atl.  353;  Fort  EJdwards  v. 
Fish,  156  N.  T.  363-374,  50  N.  B.  973;  Coun- 
ty of  Wayne  v.  Reynolds,  126  Mich.  231,  85 
N.  W.  574,  86  Am.  St  Rep.  541;  Common- 
wealth V.  Field,  84  Va.  26,  3  S.  E.  882 ;  State 
V.  Young,  134  Iowa,  505,  110  N.  W.  292,  13 
Ann.  Cas.  345 ;  Heath  v.  Albrook,  123  Iowa, 
559,  98  N.  W.  619;  Ward  v.  Town  of  Bar- 
num,  10  Colo.  App.  496,  52  Pac.  412. 

Our  conclusion  Is  to  reverse  the  Judgment 
below  and  to  enter  such  Judgment  here  as 
we  think  the  circuit  court  should  have  en- 
tered, finding  for  the  plaintiff  In  the  sum  of 
$365.63,  in  place  of  $232.25,  as  found  by  the 
circuit  court,  and  in  place  of  the  Judgment 
there  entered,  that  the  plaintiff  recover  of 
the  defendant  said  sum  of  $365.63,  with  in- 
terest thereon  from  February  28,  1912,  until 
paid,  together  with  its  costs  in  this  court 
and  in  the  circuit  court  in  this  behalf  ex- 
pended. 


(71  w.  Va.  7«) 
SMITH  V.  UNITED  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  11,  1913.) 

(Syllahu$  hy  the  Court.) 

1.  Masteb  and  Servant  (§  150*)— Injuries 
TO  Servant  — Care  Required  —  Warning 
Servant. 

The  master  is  not  required  to  give  the 
servant  warning  of  dangers  that  cannot  reason- 
ably be  anticipated. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  297,  299-^302,  305-307; 
Dec.  Dig.  1 150.*1 

2.  Master  and  Servant  (|  217*)— Injuries 
TO  Servant— Assumption  of  Risk. 

Where  the  servant  is  of  sufficient  discre- 
tion to  appreciate  the  dangers  incident  to  the 
work,  and  he  has  equal  knowledge  with  the 
master  of  the  dangers*  he  takes  the  risk  there- 
from upon  himselC 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ^  574r-«00;  Dec,  Dig.  | 
217.*] 

3.  Master  and  Servant  (S  90*)— Injuries 
TO  Servant— Care  Required. 

The  measure  of  the  care  required  to  be 
exercised  by  the  master  toward  the  servant 
must  be  gauged  by  the  circumstances  involved. 
The  master  is  not  an  insurer.  He  is  only  re- 
quired to  exercise  such  ordinary  and  reasonable 
care  as  the  nature  and  dangers  of  the  business 
demand. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  189;   Dec.  Dig.  S  90.*] 

4.  Master  and  Servant  (|  265*)— Injuries 
TO  Servant— Evidence. 

For  the  servant  to  maintain  an  action 
against  the  master,  for  injury  received  in  the 
employment,  the  evidence  must  prove  that  the 
master  was  negligent  of  his  duty  to  exercise 
reasonable  care  for  the  protection  of  the  serv- 
ant, and  that  such  negligence  caused  the  Injury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  877-908,  955;  Dee.  Dig. 
§  265.*] 
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Error  to  Circuit  Gourt,  Raleigh  County. 

Action  by  John  H.  Smith  against  the 
United  liumber  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  awarded. 

McGlnnls  &  Hatcher,  of  Beckley,  for  plain- 
tiff In  error.  File  &  File,  of  Beckley,  for 
defendant  in  error. 

ROBINSON,  J.  While  in  the  employment 
of  defendant,  plaintiff  was  Injured  by  having 
his  arm  broken.  He  has  Judgment,  through 
the  verdict  of  a  jury,  based  on  alleged 
negligence  of  the  defendant  in  not  observing 
duties  which  It,  the  master,  owed  to  him  as 
servant  Defendant,  by  this  writ  of  error, 
challenges  the  standing  of  the  judgment 

For  the  first  week  that  plaintiff  worked 
on  defendant's  saw  mill  he  was  engaged  in 
edging  shingles.  Then  he  was  directed  to 
assist  in  the  work  of  constructing  an  ex- 
tension to  the  dock  of  the  mill.  This  dock 
was  a  platform  built  out  from  the  mill  prop- 
er, along  the  railway  track  and  toward  the 
lumber  yard.  Its  use  was  that  of  a  place 
where  the  product  of  the  mill  was  tempora- 
rily piled  until  the  same  could  be  put  on  the 
cars  or  be  taken  to  the  lumber  yard  for 
permanent  ricking.  A  larger  dock  was  need- 
ed, and  plaintiff  was  sent  to  assist  in  build- 
ing an  addition  to  the  one  In  use.  He  began 
work  near  a  pile  of  lumber  on  the  dock,  tem- 
porarily resting  there  out  of  the  custom  of 
docking  to  which  we  have  referred.  This  pile 
of  lumber  was  one  more  than  four  feet  high, 
containing  various  sizes  of  boards,  laid  out 
in  the  same  direction,  but  put  only  in  such 
shape  as  the  ordinary  docking  purposes  de- 
manded. At  the  top  of  the  pile  were  some 
larger  pieces  in  the  shape  of  siUs.  While 
plaintiff  was  engaged  in  putting  up  the 
framework  of  the  extension  to  the  dock,  a 
portion  of  this  pUe  of  lumber  fell  away  In 
such  manner  that  one  of  the  larger  pieces 
from  the  top  slipped  or  rolled  on  him,  so 
that  he  was  knocked  from  his  position  to  the 
ground  at  the  railway  track.  The  force  of 
the  fall  caused  his  injury. 

The  negligence  alleged  1b  that  defendant 
did  not  observe  its  duty  to  warn  plaintiff 
of  danger  from  the  falling  of  this  lumber 
pile;  that  defendant  took  him  from  his 
regular  employment  in  edging  shingles  and 
placed  him  at  a  work  In  which  he  was  not 
experienced  and  the  dangers  attending 
which  he  was  unacquainted  with;  and  that 
defendant  failed  to  exercise  due  care  in  pro- 
viding him  a  safe  place  In  which  to  work. 

Defendant  for  reversal  assigns  error  in 
the  court's  refusal  to  direct  a  verdict  in  its 
favor,  and  in  the  court's  refusal  to  set  aside 
the  verdict  rendered.  So,  the  only  questions 
presented,  arise  from  a  consideration  of  the 
evldenca 

Does  the  evidence  under  the  law  applicable 
to  the  facts  and  circumstances  proved,  make 
a  case  of  actionable  negligence? 

A  thorough  consideration  of  the  evidoioe 


leads  us  to  the  conclusion  that  plaintiff  has 
not  proved  negligence  on  the  part  of  defend- 
ant 

[1]  Under  the  facts  and  circumstances  of 
the  case  there  was  no  obligation  on  the  part 
of  defendant  to  instruct  or  warn  plaintiff 
of  danger  in  the  work  of  extending  the  dock. 
For,  no  particular  danger  was  so  apparent 
as  to  make  it  obligatory  on  defendant  to 
give  Instruction  or  warning.  The  occupation 
was  one  which  any  man  of  ordinary  intelli- 
gence would  understand  in  all  its  relations. 
Besides,  the  evidence  shows  that  plaintiff's 
experience  In  general  lines  made  him  fully 
cognizant  of  the  situation  in  which  defend- 
ant put  him  to  work.  It  does  not  appear 
that  defendant  knew,  or  should  have  known, 
that  the  lumber  pile  was  liable  to  fall  or 
change  its  position  in  any  way.  It  does  not 
appear  that  the  lumber  was  negligently  or 
Insecurely  pUed  up,  or  that  the  pile  was  of 
such  shape  as  to  charge  defendant  with 
knowledge  that  it  might  topple  or  fall  of 
its  own  weight  Of  what  then  should  de- 
fendant have  warned  or  instructed  plaintiff? 
The  master  is  not  required  to  give  the 
servant  warning  of  dangers  that  can  not 
reasonably  be  anticipated.  Nothing  In  the 
evidence  charges  defendant  with  knowledge 
that  danger  was  to  be  apprehended  from 
this  temporary  pile  of  lumber.  Defendant 
dealt  with  it  as  an  ordinarily  prudent  person 
would  have  dona  There  was  nothing  about 
it  to  indicate  danger  to  either  plaintiff  or 
defendant  From  the  evidence,  we  must  say 
that  it  looked  harmless  to  both.  No  prob- 
able danger  appeared  to  either.  The  danger 
which  lurked  In  the  lumber  pile  was  clearly 
a  hidden  one,  not  to  be  ordinarily  appre- 
hended in  advance  of  its  attack.  Indeed, 
as  far  as  appears  from  the  evidence,  the 
danger  to  plaintiff  from  the  lumber  pile  was 
only  one  of  the  usual  dangers  of  the  employ- 
ment which  he  undertook.  "A  master  is 
not  required  to  keep  special  watch  over  his 
employ^  and  warn  him  of  common  dangers 
to  which  he  may  be  subjected  in  the  per- 
formance of  his  ordinary  duties."  1  Labatt 
on  Master  and  Servant,  §  209a. 

[2]  Though  j>lalntlff  was  changed  from 
another  employment  to  the  work  of  con- 
structing the  extension  to  the  dock,  there 
was  nothing  about  the  latter  work  which  an 
ordinarily  intelligent  man  could  not  under- 
stand in  its  relation  to  dangers  from  the 
surroundings.  It  is  true  that  "where  a 
servant  is  ordered  to  do  work  outside  of  the 
scope  of  his  employment,  the  master  is  under 
the  same  obligation  to  warn  and  instruct 
him  as  though  he  were  engaged  in  his  regu- 
lar employment"  26  Cya  1172.  But  as  we 
have  said,  the  evidence  in  the  case  does  not 
show  a  situation  of  such  danger  in  the  work 
to  which  plaintiff  was  ordered  from  his 
regular  service  as  to  have  demanded  warn- 
ing or  instruction  from  defendant  More- 
over, all  that  situation  was  as  obvious  to 
plaintiff  as  it  was  to  defendant    It  was  only 
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an  ordinary  situation  which  any  man  of  dis- 
cretion could  understand  in  all  its  relations. 
Plaintiff  could  see  as  much  danger  in  it  as 
defendant  had  knowledge  of.  The  liability 
of  the  lumber  pile  to  fall  was  as  apparent 
to  plalntiir  as  to  defendant  Where  the  ser- 
vant is  of  sufficient  discretion  to  appreciate 
the  dangers  incident  to  the  work,  and  has 
equal  knowledge  with  the  master  of  the 
dangers,  he  takes  the  risk  therefrom  upon 
himself.  Wood  on  Master  and  Servant,  S 
349;  Giebell  ▼.  Oollins  Co.,  54  W.  Va.  518, 
46  8.  B.  569. 

[S,  4]  The  evidence  by  no  means  convicts 
defendant  of  negligence  in  not  providing 
plaintiff  a  safe  place  in  which  to  work. 
Much  that  we  have  already  said  applies  to 
this  point  The  measure  of  the  care  requir- 
ed to  be  exercised  by  the  master  toward 
the  servant  must  always  be  gauged  by  the 
circumstances  involved.  The  master  can  not 
be  held  liable  as  an  insurer.  He  is  only 
required  to  exercise  such  ordinary  and 
reasonable  care  for  the  safety  of  his  ser- 
vants as  the  nature .  and  dangers  of  the 
business  demand.  26  Cyc.  1077.  This 
principle  has  been  plainly  enunciated  by  this 
court  in  these  words:  **The  measure  of  the 
duty  of  a  master  to  his  servant  is  reasona- 
ble care,  in  view  of  the  situation  of  the 
parties,  the  relations  they  have  established, 
the  nature  of  the  business  in  which  the 
servant  is  employed,  the  character  of  the 
machinery  and  appliances  used,  the  sur- 
rounding circumstances'  and  conditions  and 
the  exigencies  which  require  vigilance  and 
attention."  Fulton  v.  C?rosby  &  Beckley  CJo., 
57  W.  Va.  91,  49  S.  B.  1012.  In  the  case  at 
hand  there  were  no  exigencies  requiring  such 
high  vigllaj^ce  and  attention  on  the  part  of 
defendant  as  that  it  should  have  carefully 
inspected  the  lumber  pile  before  placing 
plaintiff  to  work  near  It  There  was  noth- 
ing  about  the  pile  of  lumber  to  charge  de- 
fendant with  a  duty  to  protect  plaintiff  from 
it  The  lumber  had  been  piled  in  the  same 
way  that  it  is  usual  and  customary  to  pile 
lumber  on  mill  docks.  Surely  defendant 
can  not  be  held  responsible  for  not  doing 
that  which  it  Is  unusual  and  unreasonable 
to  do.  Must  defendant  be  held  negligent  for 
not  permanently  and  most  securely  stacking 
its  lumber  on  the  dock,  though  the  same  was 
to  remain  there  but  a  short  time  for  shipment 
or  removal  to  the  permanent  stacking  place? 
Must  it  be  held  negligent  tat  not  removing 


a  harmless  looking  pile  of  lumber  before 
putting  plaintiff  to  work  near  it?  That  de- 
fendant exercised  reasonable  and  ordinary 
care  in  the  temporary  piling  of  the  lumber  on 
the  dock  conclusively  appears.  That  it  had 
notice  or  reason  to  believe  that  the  lumber 
would  fall,  nowhere  appears.  For  the  safety 
of  plaintiff  in  relation  to  this  pile  of  lumber, 
defendant  used  all  the  care  that  any  pru- 
dent person  would  under  the  drcnmstances. 
That  Is  all  the  law  required. 

The  theory  that  vibrations  of  the  dock 
from  the  running  of  the  mill  caused  the 
lumber  to  fall  Is  not  sustained  by  the  evi- 
dence.  There  is  no  evidence  from  which  a 
Jury  would  bd  Justified  in  finding  that  the 
lumber  was  caused  to  fall  by  reason  of  a 
shaking  of  the  dock.  The  dock  was  a  rea- 
sonably secure  on&  Though  it  may  have 
had  the  slight  jar  of  the  mill  communicated 
to  it,  the  fact  does  not  appear  that  the  jar 
was  sufficient  to  put  defendant  on  notice 
that  the  vibrations  would  likely  cause  the 
lumber  to  fall  from  the  pila  Plaintiff  was 
on  the  dock  much  of  the  time  during  his 
work.  He  does  not  say  that  he  felt  vibra- 
tions sufficient  to  cause  the  lumber  pile  to 
falL  If  jar  from  the  mill  had  such  effect,  he 
was  in  a  position  to  take  notice.  No  witness 
or  circumstance  proves  that  the  lumber  fell 
from  a  particular  cause.  The  evidence 
shows  no  more  than  that  it  fell,  ftom  some 
unexplained  reason.  Merely  because  the 
lumber  fell,  we  can  not  hold  defendant  liable, 
when  it  is  not  shown  to  have  negligently 
caused  the  fall.  The  falling  of  the  lumber, 
under  the  facts  and  circumstances  proved, 
was  merely  an  unanticipated  incident  of  the 
business — an  accident  for  which  no  one  can 
be  held  blamable.  It  was  one  of  the  inci- 
dents, liable  but  not  likely  to  occur,  of  which 
plaintiff  must  in  reason  be  held  to  have 
assumed  the  risk.  "It  Is  not  sufficient  for 
the  employ^  to  show  that  the  employer  may 
have  been  guilty  of  negligence,  but  the  evi- 
dence must  i>olnt  to  the  fact  that  he  was.** 
Patton  V.  Texas  &  Pacific  Railway  Co.,  179 
U.  S.  658,  21  Sup.  Ot  276,  45  L.  Bd.  861; 
Whorley  v.  Lumber  Co.,  70  W.  Va.  122,  78 
S.  B.  263;  2  Labatt  on  Blaster  and  Servant, 
I  837. 

The  motion  to  set  aside  the  vwdict  and 
award  a  new  trial  should  have  been  sustain- 
ed. The  judgment,  therefore^  will  be  xe- 
versed,  the  verdict  set  aside^  and  a  new 
trial  awarded. 
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CO.  V.  BAI/riMORB  &  O.  R.  00. 
(Supreme  Oonrt  of  Appeals  of  West  Virginia. 

Feb.  11,  1913.) 

(SyUahus  5y  the  Court.) 

1.  Carbiebs   (I    76*>-CAtutiAas   OY  O00D»— 
Control  of  Goods— Rights  of  Consignee. 

A  consignee  of  lading  under  a  contract  of 
shipment  by  a  common  carrier  has  a  beneficial 
interest  therein,  entitling  him  to  sue  for  and, 
,  upon  proper  proo^  recover  damages  for  loss  or 
injury  thereto,  or  xor  unreasonable  and  negligent 
delay  in  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  266-271,  888;   Dec.  Dig.  |  76.*] 

2.  Cabbixiib  <§  185*JM3a]ibiagb  or  OooDS^ 
Loss  ob  Injubt— prbsuhption. 

Delivery  of  the  lading  to  the  first  carrier 
in  condition  for  safe  transportation  over  its 
line  warrants  the  presumption,  in  absence  of 
proof  to  the  contrary,  that  the  lading  remained 
in  such  condition  when  received  by  each  succeed- 
ing connecting  carrier,  including  the  terminal 
carrier,  and  that  the  loss,  injury,  or  delay  was 
occasioned  by  the  latter's  negligence. 

[E^.  Note.— For  other  cases,  see  Garrien, 
Cent.  Dig.  §{  835-850 ;  Dec.  Dig.  8  185.*] 

8.  CABRIEBS   (8  159*)— liDilTATIOW   OF  LlABUi- 

ITY— Nonce    OF    CiiAiM— Construction    of 

.  LnCITATION. 

A  clause  in  a  bill  of  lading  given  by  a  car- 
rier for  goods  shipped,  providing  that  "claims 
for  loss  or  damage  must  be  made  in  writing  to 
the  agent  at  point  of  delivery  promptly  after  ar- 
rival of  the  property,  and  if  delayed  for  more 
than  thirty  days  after  the  delivery  of  the  proiH 
erty  ♦  ♦  •  no  carrier  hereunder  shall  be  lia- 
ble in  any  event,"  relates  to  the  loss  of  and 
injury  to  the  goods,  and  does  not  preclude  recov- 
ery &r  delay  in  transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8§  668-671,  699-708^i.  7U-714, 
718,  7181^ ;   Dec.  Dig.  I  159.*] 

4.  Carriers  (i  150*)— Carriage  oF^OooDCh- 
Limitation  of  Liability— Vauditt. 

A  carrier  cannot  by  contract  preclude  re- 
covery for  damages  to  a  shipment  caused  by  its 
negligence; 

[Ed.  Note.— E\>r  other  cases,  see  Carriers, 
Cent  Dig.  ft  664-659;   Dec  Dig.  f  150.*] 

5.  Trial  (§1  156,  418*)— Taking  Case  from 
Jury— Direction  of  Verdict. 

Upon  demurrer  to  the  evidence  by  defend- 
ant, it  is  error  in  the  trial  court  to  direct  the 
jury  to  find  the  full  amount  of  plaintifTs  claim, 
especially  where  such  evidence  is  vague,  uncer- 
tain, indefinite,  and  in  a  substantial  degree  in- 
competent and  therefore  inadmissible.  Such 
error  is  not  cured  by  directing  the  jury  to  re- 
turn to  its  chamber  and  further  consider  of  its 
finding,  and  bv  its  d^ing  so  finds  the  same 
amount  as  in  tne  first  instance. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  354-366,  981;   Dec.  Dig.  88  156^  4ia*l 

e.  ABSIGNlfBNTB  (8  24*)— RiOHTB  ABSIONABLB 

—Claim  for  Injury  to  Shipment. 

A  right  of  action  against  a  common  carrier 
for  injury  to  goods  while  in  course  of  transpor- 
tation is  assignable. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  88  4^-46 ;   Dec.  Dig.  8  24.*) 

(AddiUonai  8fUaJ>U8  hy  Editorial  Staff.) 

7.  Carriers  (8  162*>— Carriage  of  Good»— 
Limitation  or  Liability— Actions— Plead- 
ing. 

In  an  action  against  a  carrier  for  loss  of 

goods,  the  failure  of  the  declaration  to  allege 


compliance  with  a  provision  of  the  bill  of  lading 
requiring  notice  oz  claim  for  injuries  renders 
the  declaration  subject  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  720,  721;  Dec  Dig.  8  1^*1 

8.  Carriers  <8  177*)— Cabeiagb  of  Goods- 
Connecting  Carriers— Loss  or  Injxtry  of 
Goods. 

Where  a  connecting  carrier  safely  carried 
an  edger  and  delivered  it  to  the  terminal  car- 
rier on  the  usual  place  of  transfer,  but  the 
terminal  carrier  declined  to  receive  the  car  be- 
cause the  edger  protruded  from  the  end,  render- 
ing it  unsafe  for  carriage,  and,  while  the  con- 
necting carrier's  inspector  was  making  the  prop- 
er adjustment,  the  servants  of  the  terminal  car- 
rier coupled  to  the  car  to  shift  it  to  another 
track  and  in  so  doing  dislodged  the  edger,  caus- 
ing it  to  fall  to  the  ground  and  break,  the  neg- 
ligent act  of  the  terminal  carrier  was  the  proxi- 
mate cause  of  the  injury. 

[Ed.  Note.— For  other  cases,,  see  Ckirriers, 
Cent  Dig.  88  775-789,  791-808;  Dec.  Dig.  8 
177.*] 

9.  Carriers  (S  181*)— Carriage  of  Goods- 
Actions  FOR  Loss  OR  Injxtry— Evidence 
Admissible  Under  Pleading. 

In  an  action  against  a  carrier  for  loss  of, 
or  injury  to,  the  shipment,  an  averment  in  the 
declaration  that  the  plaintiff  was  under  con- 
tract to  cut  and  manufacture  timber  did  not 
authorize  the  admission  of  testimony  for  plain- 
tiff as  to  loss  of  profits  from  inability  to  carry 
out  a  contract  witnout  proof  of  knowledge  there- 
of by  the  carrier  at  the  time  of  shipment 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  88  569-577,  598 ;   Dec  Dig.  8  131.*] 

Error  to  Circuit  Court,  Eandolph  County. 

Action  by  the  WiUiamsport  Hardwood  Lum- 
ber Company  against  the  Baltimore  &  Ohio 
Bailroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

U.  G.  Young,  of  Buckhannon,  for  plaintiff 
in  error.  D.  H.  Hill  Arnold,  of  BlUns,  for 
defendant  In  error. 


LYNCH,  J.  The  plaintiff  In  this  action 
seeks  to  recover  of  the  defendant  damages 
for  loss  of  and  injury  to  parts  of  a  ship- 
ment of  machinery  from  Azton,  Va.,  to  Wees 
Siding,  W.  Va.  A  trial  was  bad;  and  upon 
demurrer  to  the  evidenoe  by  the  defendant 
the  court  directed  the  Jury  to  find  a  condi- 
tional verdict  for.  the  plaintiff  for  the  full 
amount  of  Its  claim,  and  over  defendant's 
objection  entered  judgment  on  the  verdict 
The  case  is  now  before  us  upon  a  writ  of  er- 
ror. 

1.  The  first  assignment .  demanding  con- 
sideration relates  to  the  action  of  the  court 
in  overruling  the  demurrer  to  the  declara* 
tion.  The  defendant  insists  that  the  decla- 
ration is  fataUy  defective  in  at  least  two  re- 
spects: (a)  Failure  to  aver  title  In  the 
plaintiff;  (b)  failure  to  aver  notice  of  loss 
and  damage  to  the  shipment 

[1,4]  (a)  The  declaration  does  sufllclently 
aver  titie  In  the  plaintiff,  but  not  with  that 
degree  of  certainty  usually  observed  in  good 
pleading.    It  avers  delivery  of  the  shlinnent 


^Vor  other 
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by  J.  B.  Williams  to  the  carrier  at  Azton, 
Va.,  to  be  by  it  an4  other  connecting  carriers 
delivered  to  him  as  consignee  at  Wees  Sid- 
ing. Both  counts  contain  the  same  aver- 
ments, and,  for  the  purpose  of  this  action, 
sufficiently  aver  title.  No  rule  of  pleading 
requires  an  averment  of  absolute  ownership 
in  actions  of  this  character.  A  consignee 
or  bailee,  if  not  the  true  owner,  has  a  spe- 
cial property  in  the  goods  sufficient  to  main- 
tain the  action.  In  fact,  any  one  having  a 
beneficial  interest  may  sue  and  recover.  But 
the  legal  and  reasonable  presumption  is  thit 
the  consignee  is  the  owner,  entitled  to  accept 
delivery  at  the  terminal  point  and  sue  for 
failure  of  the  carrier  to  deliver  in  good  con- 
dition; and.  In  the  absence  of  authority 
from  him,  be  is  the  only  one  to  whom  the 
carrier,  in  the  discharge  of  its  obligation  as 
such,  can  make  delivery,  regardless  of  his 
actual  interest  6  Gyc.  510,  515.  The  fact 
that,  as  in  this  case,  the  consignor  and  con- 
signee is  the  same  person,  adds  emphasis  to 
this  otherwise  reasonable  rule.  Although 
the  declaration  does  not  with  precision  aver 
title  in  the  plaintiff  to  the  property  consti- 
tuting the  shipment,  it  nevertheless  avers  as- 
signment by  Williams  for  a  valuable  consid- 
eration of  ail  his  right,  title,  and  Interest  in 
the  damages  the  recovery  of  which  it  seeks 
in  this  action.  He  substituted  it  in  his 
stead,  with  authority  "to  institute  proceed- 
ings upon  said  claim  if  it  so  desires,  or  to 
settle,  compromise,  or  adjust  it  in  any  man- 
ner they  see  proper."  The  assignee  of  any 
account  may  maintain  thereupon  any  action 
in  his  own  name  which  the  original  payee 
might  have  brought  Code  1006,  c.  99,  §  14, 
serial  section  3452;  4  Gyc.  67-69;  Railroad 
Ck).  V.  Read,  87  Va.  185,  12  S.  E.  395;  Tyler 
V.  Ricamore,  87  Va.  466,  468,  12  S.  B.  799; 
Lee  V.  Hill,  87  Va.  497, 12  S.  B.  1052,  24  Am. 
St  Rep.  666;  Dillard  v.  Collins,  25  Grat 
(Va.)  343. 

[7]  (b)  This  objection  finds  support  in  that 
clause  of  the  bill  of  lading  providing,  in  the 
form  usually  employed  by  carriers,  that 
"claims  for  loss  or  damage  must  be  made  m 
writing  to  the  agent  at  point  of  delivery 
promptly  after  arrival  of  the  property ;  and 
If  delayed  for  more  than  thirty  days  after 
the  delivery  of  the  property,  or  after  due 
time  for  the  delivery  thereof,  no  carrier 
hereunder  shall  be  liable  in  any  event" 
Neither  party  offered  evidence  tending  in 
any  degree  to  show  the  "due  time  for  the 
delivery"  of  the  shipment  at  its  destination. 
Nor  is  it  permissible  to  assume  from  the  de- 
lay^ In  delivery  that  30  days  or  more  elapsed 
after  the  expiration  of  the  "due  time." 
Hence,  whether  that  part  of  the  clause  is 
valid  because  reasonable,  or  Invalid  because 
unreasonable,  it  is  unnecessary  to  decide. 
In  fact,  it  cannot  properly  be  decided,  in  the 
absence  of  the  testimony  suggested.  The 
clause,  so  far  as  applicable  to  the  facts  in 
the  record,  is  upheld  by  the  weight  of  au- 


thority. Reason  fbvors  it  It  is  fair  and 
Just  to  the  carrier,  and  works  no  hardship 
on  the  shipper.  Compliance  with  its  require- 
ments benefits  both.  It  affords  reasonable 
notice  to  the  former,  admonishing  it  of  lia- 
bility which  it  may  avoid  by  finding  and  de- 
livering the  lost  goods,  or  by  adjusting  the 
loss  with  the  owner  without  litigation.  Bills 
of  lading  contain  the  constituent  elements 
of  contracts;  the  usual  consideration  being 
a  reduced  rate  of  transportation  because  of 
this  provision.  The  same  rules  of  construc- 
tion generally  applicable  to  contracts  hw^y 
with  equal  force  to  bills  of  lading.  The  rule 
is  well  settled  that,  in  the  absence  of  firand 
by  the  carrier's  agents,  the  presumption  is 
that  the  shipper  read,  understood,  and  as- 
sented to  the  conditions  expressed  in  the 
contract  of  shipment,  and  that  he  cannot  re- 
lieve himself  from  its  terms  by  showing  its 
execution  by  him  without  due  care  or  in  ig- 
norance of  its  terms.  4  Blliott  on  Railroads, 
§  1502a.  Construing  a  clause  identical  in  its 
terms  with  that  before  us,  the  case  of  Car- 
bonic Co.  V.  Railroad  Co.,  107  Va.  823,  58 
S.  E.  569,  13  L.  R.  A.  (N.  S.)  753,  held  it  val- 
id and  binding,  and  compliance  therewith  a 
prerequisite  to  the  maintenance  of  an  action 
to  recover  damages,  notwithstanding  a  stat- 
ute of  the  state  providing  that  "no  contract 
receipt,  rule  or  regulation  shall  exempt  any 
common  carrier,  railroad  or  transportation 
company  from  the  liability  of  a  common  car- 
rier which  would  exist  had  no  contract  been 
made  or  entered  into."  Trust  Co.  v.  Rail- 
road Co.  (C.  C.)  107  Fed.  628. 

We  hold  the  clause  reasonable  and  valid, 
so  far  as  applicable  to  the  facts  of  this  case. 
Williams,  the  shipper,  evidently  undertook 
to  comply  with  its  conditions,  thus  recogniz- 
ing its  binding  force  and  effect  He  at 
first  refused  to  accept  the  lading  because  of 
its  impaired  condition  on  arrival,  and  noti- 
fied the  local  agent  of  the  terminiil  carrier 
of  his  refusal.  He  then  wrote  to  the  claim 
agent  of  the  Danville  &  Western  Railway 
Company,  the  initial  carrier,  and  of  the 
Western  Maryland,  the  terminal  carrier. 
While  the  defendant  objected  to  the  proof  of 
the  notice,  it  sufficiently  indicates  at  least 
an  effort  on  his  part  to  communicate  knowl- 
edge to  the  proper  representatives  of  the 
companies.  * 

If,  however,  the  duty  devolved  on  the 
plaintiff  to  show  these  facts  by  proof,  a  like 
duty  required  it  to  aver  in  its  declaration 
compliance  with  the  condition  in  this  respect 
U.  S.  Mall  Line  Co.  v.  CarroUton  Ca,  101 
Ky.  658,  42  S.  W.  342;  Trust  Co.  v.  Railroad 
Co.,  supra;  6  Cyc.  506;  1  Hutdi.  Carriers, 
§  442  (i  259).  The  author  in  the  section  last 
dted  holds  that  the  condition  requiring 
claims  to  be  filed  within  a  definite  time  will 
be  construed  as  referring  to  claims  for  in- 
juries to  the  goods  shipped,  and  not  to  delay 
in  delivery.  Delaney  v.  Bxpress  Co.,  70  W. 
Va.  502,  74  S.  B.  512. 
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The  case  before  us  Is  readily  dlstingulsha- 
We  from  Bosley  v.  Railway  Co.,  54  W.  Va. 
563,  46  S.  E.  613,  66  L.  R.  A  STL  the  lat- 
ter  held  the  clause  Invalid,  not  because  com- 
pliance was  a  prerequisite  to  recovery,  but 
because  of  the  unreasonable  limitation  upon 
the  extent  .of  plaintUTs  recovery  for  the 
damages  caused  by  defendant's  negligence. 

The  circuit  court  should  have  sustained 
the  demurrer,  with  leave  to  the  plaintiff  to 
amend  its  declaration. 

[I]  2.  In  transit  the  edger,  part  of  the  lad- 
ing, was  damaged,  rendering  it  unfit  for 
further  use  as  such.  The  defendant  carried 
it  safely  and  delivered  it  to  the  terminal  car- 
rier, the  Western  Maryland  Railroad,  on  the 
usual  place  of  transfer,  at  Belington,  for 
transportation  to  Wees  Siding.  The  latter 
declined  to  receive  the  carrying  car,  because 
the  edger  protruded  over  the  end  of  the  car 
rendering  it  unsafe  for  carriage,  and  so  noti- 
fied defendant  The  latter*s  car  inspector 
promptly  proceeded  to  assemble  the  neces- 
sary force  and  appliances  to  make  the  prop- 
er adjustment  In  the  meantime  the  agents 
of  the  terminal  carrier  coupled  to  the  car 
for  the  purpose  of  shifting  it  to  another 
track,  and  in  doing  so  dislodged  the  edger, 
causing  it  to  tall  to  the  ground  and  break. 
Of  course,  the  duty  devolved  on  defendant 
to  deliver  the  lading  in  transportable  condi- 
tion to  the  succeeding  carrier.  6  Cyc.  483. 
But  the  negligent  act  of  the  latter  interfered 
and  prevented  the  readjustment,  and  thus 
became  the  proximate  cause  of  the  injury, 
thereby  absolving  the  defendant  from  liabili- 
ty therefor.    6  Cyc.  483. 

[2]  3.  Plaintiff  seeks  to  recover  from  de- 
fendant damages  for  the  actual  loss  of  oth- 
er parts  of  the  lading.  While  the  proof  suf- 
ficiently establishes  the  loss,  it  only  inferen- 
tially  traces  It  to  defendant's  negligence.  In 
cases  of  this  character,  where  loss  occurs 
and  the  proof  shows,  as  In  this  case,  deliv- 
ery In  good  condition  to  the  Initial  carrier, 
the  legal  presumption  ex  rei  necessitate  la 
that  such  condition  continues.  In  the  absence 
of  proof  to  the  contrary,  until  it  reaches  its 
destination.  Each  succeeding  carrier.  In  ac- 
cepting the  lading,  receives  it  In  view  of  this 
presumption.  In  6  Cyc  490,  the  rule  as  stat- 
ed is  that:  "On  proof  of  delivery  to  the  first 
carrier  In  good  condition  and  receipt  by  the 
second  without  objection,  it  will  be  presumed 
in  an  action  against  the  second  carrier  that 
the  goods  were  still  in  the  condition  in  which 
they  were  received  by  the  first  carrier.  In- 
deed, the  weight  of  authority  seems  to  be  In 
sui^wrt  of  the  general  proposition  that,  If 
they  are  delivered  by  the  last  carrier  in 
damaged  condition,  the  presumption  arises, 
without  further  evidence,  that  the  damage 
occurred  while  In  the  possession  of  the  last 
carrier,  and  that  the  burden  is  upon  him  to 
prove  that  th^  were  In  damaged  condition 
when  received  l^  him;  the  double  presump- 
tion being  entertained  that  they  were  accept- 


ed  In  good  condition  by  the  first  carrier  and 
that  such  condition  continued  until  their  re- 
ceipt by  the  last  carrier,  notwithstanding 
transportation  over  intermediate  lines."  4 
Elliott  on  Railroads,  §  1450;  8  Hutch.  Car- 
riers, I  1348  (I  761) ;  Beede  v.  Railway  Co., 
90  Minn.  36,  95  N.  W.  454.  101  Am.  St  Rep. 
390,  and  extended  note.  The  difilculty,  how- 
ever, In  the  application  of  this  rule  to  the 
case  In  hand,  is  that  the  bill  of  lading  mere- 
ly shows  "1  car  of  machinery,"  and  does  not 
specify  the  articles  lost,  although  the  proof 
shows  their  delivery  to  the  first  carrier  In 
good  condition  as  a  part  of  the  lading.  The 
intermediate  carrier  could  not  by  the  closest 
scrutiny  ascertain  whether  the  original  ship- 
ment was  Intact  when  it  passed  into  its  cus- 
tody. But,  even  if  it  could  so  ascertain,  the 
presumption  still  remains  applicable  to  the 
terminal  carrier,  successor  to  the  defendant, 
absolving  the  latter  from  liability  without 
proof  that  the  loss  occurred  while  the  ship- 
ment was  in  Its  custody.  It  is  unnecessary 
to  express  an  opinion  upon  the  effect  of  the 
proof  In  this  particular,  as  It  may  be  sup- 
plied upoi^  the  second  trial. 

[9]  4.  In  the  main  the  proof  offered  In  sup- 
port of  plaintiff's  claim  of  damages  for  "de- 
lay in  delivery"  Is  uncertain,  indefinite.  In- 
conclusive. It  shows  expectation,  exaggerat- 
ed ideas  of  prospective  profits,  and  comes 
within  the  rule  discussed  In  Bodkin  v.  Ar> 
nold,  48  W.  Va.  106,  35  S.  B.  980,  James  v. 
Adams,  8  W.  Va.  568,  and  Delaney  v.  E2x- 
press  Co.,  70  W.  Va.  502,  74  S.  E.  512.  Wll* 
llams  says:  "I  filed  a  claim  of  $200  for  loss 
of  time  with  my  men  and  teams,  as  the  car 
contained  all  of  the  tools  we  were  to  work 
with.  I  brought  the  teams  here  and  paid 
the  men's  wages  and  fed  the  horses  some- 
thing like  six  weeks,  waiting  for  the  car  to 
come.  I  filed  a  claim  against  them  for  that 
amount,  but  that  did  not  cover  half  the 
amount"  On  cross-examination,  to  the  ques- 
tion, "How  do  you  estimate  these  damages?" 
he  answered:  *'By  the  time  I  was  knocked 
out  of  the  use  of  the  mill  and  the  expense  I 
was  put  to.  Two  hundred  dollars  doesn't 
cover  half  of  It  That  is  about  the  usual 
way  of  estimating  damages.  A  man  would 
estimate  damages  ftom  the  amount  of  profits 
he  would  make  per  day  out  of  the  buslnesa" 
He  says  his  damages  *'would  be  about  $25 
per  day."  He  was  then  asked:  "Then  you 
said  you  were  damaged  on  account  of  your 
horses  and  men,  didn't  you?  Yes.  How 
much  did  you  assess  on  that  account?  Well, 
I  didn't  figure  into  It,  although  I  was  dam- 
aged. I  had  these  horses  to  feed  and  these 
men  to  pay.  I  figured  that  In  on  the  profits 
I  would  have  made  out  of  the  business  if  I 
had  it  in  operation."  He  Is  the  only  witness 
testifying  as  to  these  damages.  In  sub- 
stance, this  is  the  extent  of  his  testimony. 
This  evidence  the  court,  on  motion  of  defend- 
ant, should  have  exdudedt  because  incom- 
petent 
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19]  No  doubt  plaintiff  deemed  the  ayer- 
ment  In  the  declaration,  that  Williams  was 
then  under  contract  to  cat  and  manufacture 
certain  timber,  sufficient  to  warrant  evidence 
relating  to  special  damage.  If  so,  it  was  ill 
adyised.  The  rule  is  well  settled  that,  in  or- 
der to  recover  special  damages,  the  plaintiff 
must  aver  and  prove  the  special  contract  out 
of  which  the  breach  arose,  and  show  by  com- 
petent proof  knowledge  thereof  by  the  car- 
rier at  the  time  of  shipment  This  is  the 
English  rule^  announced  by  Pollo(^,  C  B.,  in 
Wilson  V.  Dock  Co.,  L.  R.  1  Exch.  177,  fol- 
lowed in  Hadley  v.  Baxendale,  9  E)xch.  341, 
and  the  one  universally  adopted  in  this  coun- 
try. Scott  y.  Steamship  Co.,  106  Mass.  468; 
Railway  Co.  v.  C61e  (T^x.  Civ.  App.)  16  S. 
W.  176;  Murrell  v.  Express  Co.,  54  Ark.  22, 
14  a  W.  1098,  26  Am.  St  Rep.  17;  4  H-utch. 
Carriers,  §  1367.  In  the  Hadley  Case  plain- 
tiff sought  recovery  for  delay  in  delivery  of 
a  mill  shaft  during  the  absence  of  which  the 
mill  stood  Idle,  thus  occasioning  serious  loss 
and  damage  to  the  owners.  The  court  held 
recovery  not  allowable  in  absence  of  knowl- 
edge by  the  shipper  of  the  necessity  of 
prompt  delivery.  But  while  the  rule  Is  ap- 
plicable In  the  case  before  us,  and  by  reason 
thereof  the  evidence  offered  by  plaintiff  held 
incompetent  it  must  not  be  inferred  that  he 
may  not  sustain  his  right  to  recovery  there- 
for by  competent  proof  establishing  either  or 
both  general  or  special  damages. 

[6]  5.  In  addition  to  other  grounds  in  sup- 
port of  Its  motion  for  a  new  trial,  the  de- 
fendant relies  upon  the  action  of  the  court 
in  directing  the  jury  to  find  In  its  condition- 
al verdict  the  entire  amount  of  plaintiff^s 
claim.  At  the  conclusion  of  the  trial,  before 
action  on  the  demunw  to  the  evidence,  the 
court  directed  the  jury  to  find  the  following 
verdict:    '^We^  the  jury,  find  a  verdict  for 


the  plaintiff  and  assess  his  damages  at  the 
sum  of  $774.63,  if  the  law  be  for  the  plain- 
tiff on  the  defendant's  demurrer  to  the  evi- 
dence ;  but,  if  the  law  be  for  the  defendant 
then  we  find  a  verdict  for  the  defendant" 
The  amount  so  returned  is  the  aggregate  of 
the  items  of  plaintliTs  bill  of  particulars. 
The  defendant  then  objected  to  the  verdict 
'The  court  overruled  the  objection,  and  sus- 
tained such  verdict  Thereupon,  after  said 
verdict  was  so  returned  and  read  by  the 
clerk,  but  before  the  Jury  had  left  the  Jury 
box  and  before  the  Jury  had  been  discharged, 
the  Jury  was  sent  to  their  room  over  the  ob- 
jection of  counsel  for  the  defendant  to  fur- 
ther consider  of  Its  verdict,  to  which  action 
of  the  cotirt  in  sending  the  jury  to  its  room 
after  the  court  had  directed  a  verdict,  and 
after  the  verdict  had  been  returned  by  the 
Jury,  the  defendant  by  counsel  objected,  and 
the  court  overruled  such  objection  and  direct- 
ed said  Jury  to  go  to  its  room  to  consider  of 
its  verdict,  to  which  action  of  the  court  de- 
fendant by  counsel  excepted."  We  think  the 
court  erred  In  this  respect  not  only  for  the 
reasons  assigned,  but  because  of  the  impro- 
priety of  the  court  fixing  any  amount  for 
the  finding  of  the  Jury.  It  was  the  province 
of  the  Jury  to  ascertain  and  determine  the 
amount  of  damages,  especially  in  view  of  the 
evidence  before  it  With  this  right  and 
privilege  the  court  improperly  interfered. 
Riddle  v.  Core,  21  W.  Va.  530;  Humphrey 
V.  West,  3  Rand.  (Va.)  516;  Railroad  Oou  y. 
Harman,  83  Va.  553,  8  8.  El  251. 

For  reasons  stated,  the  judgment  Is  re- 
versed, the  verdict  set  aside,  the  demurrer 
to  the  declaration  sustained  with  leave  to 
plaintiff  to  amend,  and  the  case  1b  remanded 
to  the  circuit  court  for  further  proceedings 
to  be  had  therein  In  accordance  with  the 
principles  herein  announced. 


N.a) 
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(Supreme  Oonrt  of  North  Carolina.    March  5, 

1913.) 

L  Chattel   Mortgages    (J    266*)— Sale   bt 

MOBT  G  AG  EE— EXFE  N  SES. 

A  mortgagee  of  tobacco,  who  took  posses- 
sion and  sold  the  property,  must  account  for  its 
reasonable  value;  but  he  is  entitled  to  be  cred- 
ited with  the  reasonable  cost  of  grading  and 
marketing  it 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  H  545-547;  Dec.  Dig.  § 
265.*) 

2.  Costs  d  230*)  —  Afpeai.  —  Fbeyailing 
Party. 

The  prevailing  party  on  an  appeal  is  en- 
titled to  the  costs  of  that  .appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  iS  86^-876;   Dec  Dig.  §  230.*] 

3.  Costs  (i  32*)— IsstnES— Who  Entitled  to 

C0ST& 

Where  defendant  sets  up  a  counterclaim  in 
excess  of  plaintiffs  claim,  it  amounts  to  a  total 
denial  of  plaintiffs  right  of  action,  and  the 
plaintiff  is  entitled  to  costs,  if  he  recovers  any 
amount  whatever,  althougn  findings  are  for 
defendant  on  certain  items. 

[Ed-  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §1 108-132 ;  Dec.  Dig.  S  32.*] 

Appeal  from  Superior  Court,  Carteret  Coun- 
ty;  Foushee,  Judge. 

Action  by  L.  C.  Carroll  against  Martha 
James  and  others.  From  an  insufficient  Judg- 
ment for  plaintiff,  he  appeals.  Modified  and 
afilrmed. 

This  action  was  commenced  on  November 

5,  1908,  to  recover  certain  personal  property, 
of  which  the  plaintiff  claims  to  be  the  owner 
under  a  chattel  mortgage.  On  the  same  day 
property  was  seized  under  proceedings  In 
claim  and  delivery  issued  in  the  action, 
which  was  thereafter  delivered  to  the  plain- 
tiff, upon  the  defendants  failing  to  gite  the 
undertaking  required  by  the  statute.  The 
property  was  sold  by  the  plaintiff  under  said 
mortgage,  and  a  part  of  It  was  bought  by  the 
plaintiff. 

Tbe  plaintiff  filed  his  complaint  at  March 
term  of  court,  1900,  In  which  he  alleged  that 
he  was  the  owner  of  the  property;  that  It 
was  seized  under  claim  and  delivery  on  No- 
vember  5,  1908,  and  had  been  sold  under  the 
mortgage;  and  that  after  applying  the  pro- 
ceeds of  sale,  less  reasonable  expenses,  there 
was  a  balance  due  on  the  mortgage  debt  of 
$42.  The  defendants  filed  their  answer  In 
June,  1909,  in  which  they  denied  that  there 
was  anything  due  on  said  debt  on  November 

6,  1908,  and  also  denied  that  the  plaintiff 
was  the  owner  of  the  property.  They  also 
allege,  as  a  first  defense  and  counterclaim, 
that  the  sale  under  the  mortgage  was  in- 
valid by  reason  of  defect  in  the  advertise- 
ment; that  the  property  was  bought  at  the 
sale  by  the  plaintiff  at  a  low  valuation,  and 
was  reasonably  worth  at  that  time  $400. 
They  also  allege,  as  a  second  defense  and 
counterclaim,  that  the  debt  secured  in  the 
chattel  mortgage  was  originally  $232.50 ;  that 


$6  had  been  paid  thereon ;  that  in  the  year 
1908  the  plaintiff  took  from  the  possession 
of  defendants  and  disposed  of  tobacco  of  the 
value  of  $500,  out  of  the  proceeds  of  which 
was  paid  $112  to  one  Newberry  to  the  use  of 
the  defendants,  leaving  $388  due  the  defend- 
ants from  the  sale  of  tobacco;  and  that  corn 
of  the  value  of  $225  was  seized  in  the  claim 
and  delivery  proceedings  which  was  not  em- 
braced in  said  mortgage.  The  plaintiff  filed 
his  reply  in  which  he  denied  the  material 
allegations  in  the  counterclaim,  except  he  ad- 
mitted that  the  original  debt  was  $232.50,  sub- 
ject to  the  credit  of  $6,  and  alleged  that  out 
of  the  proceeds  of  tobacco,  which  he  contend- 
ed came  rightfully  into  his  possession,  he 
paid  W.  L.  Oglesby  $15.50  rent 

There  was  a  trial  of  the  action  in  1910, 
which  resulted  in  favor  of  the  defendants^ 
and,  upon  appeal,  a  new  trial  was  ordered, 
and  Judgment  was  entered  against  the  de- 
fendant for  the  costs  of  the  appeal  ($51.80). 
The  case  again  came  on  for  trial  at  March 
term,  1912,  when  the  following  verdict  was 
found  by  the  Jury : 

"(1)  Is  the  plaintiff  the  owner  of  the  prop- 
erty described  in  the  complaint?  Answer: 
Yes,  to  secure  the  debt 

"(2)  What  was  the  unpaid  balance  of  the 
note  secured  by  the  mortgage  given  by  Cfe$«ar 
James  to  plaintiff  at  the  time  this  suit  was 
brought?  Answer:  $232.50,  with  interest 
thereon  from  the  2d  day  of  March,  1908,  sub- 
ject to  a  credit  of  $6  on  the  interest 

'*(3)  What  was  the  value  of  the  black  mare 
mule,  the  mouse-colored  blind  horse  mule, 
the  top  buggy  and  harness  and  the  com  seiz- 
ed under  claim  and  delivery  in  this  action^ 
at  the  end  of  the  seizure?    Answer :  $27.50. 

"(4)  What  reasonable  expenses  were  incur- 
red by  the  plaintiff  in  paying  the  lien  off  the 
buggy  and  in  keeping  and  selling  the  said 
property  seized?    Answer:  $27.25. 

"(5)  Was  the  tobacco,  after  being  seized 
by  Meadows,  turned  over,  by  agreement  with 
the  defendant  Isaac  James,  to  plaintiff  and 
Newberry,  to  be  graded  and  sold  at  Kinston, 
with  the  agreement  that  the  expenses  of  grad- 
ing and  marketing  should  first  he  taken  out 
and  the  balance  paid  over  to  Newberry  on 
the  Meadows  mortgage  till  it  was  paid? 
Answer:  Yes. 

"(6)  What  amount  did  plaintiff  by  agree- 
ment pay  over  from  the  proceeds  of  the  to- 
bacco to  Newberry  on  the  Meadows  mort^ 
gage?    Answer:   $112.90. 

"(7)  What  was  the  net  amount  received  by 
the  plaintiffs  for  the  tobacco  after  paying  the 
expenses  of  grading  and  marketing  and  pay- 
ing the  warehouse  charges  and  rent?  An- 
swer: $128.80. 

"(8)  What  was  the  value  of  the  tobacco 
turned  over  to  the  plaintiff  at  the  time  it 
was  turned  over  to  the  plaintiff?  Answer: 
$240. 

"(9)  What  was  the  reasonable  cost  of  grad- 


other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  it  Am.  Dig.  Key-No.  Series  it  Rep^  indexes 
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Ing  and  marketing  (Including  warehouse 
diarges)  the  tobacco  taken  into  his  possession 
by  plaintiff?    Answer:  $40." 

Judgment  was  entered  on  the  verdict, 
charging  the  plaintiff  with  the  amounts  found 
in  answer  to  the  third  and  eighth  Issues  and 
crediting  him  with  the  amounts  in  answer 
to  the  second,  fourth,  and  ninth  issues.  His 
honor  refused  to  credit  the  plaintiff  with 
the  Supreme  Court  costs  ($51.80)  incurred  on 
the  former  appeal,  and  adjudged  that  the 
plaintiff  pay  all  costs  of  the  superior  court, 
except  the  cost  accrued  up  to  the  return 
term,  and  $1  for  the  final  Judgment. 

The  plaintiff  tendered  Judgment  according 
to  his  contentions,  one  of  them  being  that  he 
ought  to  be  charged  with  $128.90  Instead  of 
$240,  and  excepted  to  the  Judgment  rendered, 
and  appealed. 

A.  D.  Ward,  of  New  Bern,  for  appellant 
Abernethy  &  Davis,  of  Beaufort,  for  appel- 
lees. 

PER  CURIAM.  It  is  admitted  that  the 
amounts  found  in  answer  to  the  second, 
fourth,  and  sixth  issues  are  proper  charges 
against  the  defendants,  and  that  the  plaintiff 
must  account  for  the  value  of  the  property 
as  found  by  the  answer  to  the  third  issue. 

[1]  The  ruling  of  his  honor  that  the  plain- 
tiff is  liable  for  $240,  the  value  of  the  to- 
bacco, instead  of  for  $128.90,  the  net  pro- 
ceeds of  its  sale,  is  correct,  because  the  plain- 
tiff was  at  the  time  a  mortgagee,  and  is,  as 
such,  accountable  for  its  reasonable  value. 
The  plaintiff  is  entitled  to  be  credited  with 
the  reasonable  cost  of  grading  and  marketing 
the  tobacco,  as  found  by  the  ninth  issue ;  and 
the  defendants  ought  not  to  complain  of  this, 
as  the  Jury  say,  in  response  to  the  fifth  is- 
sue, they  agreed  to  it,  and,  in  addition  with 
the  rent,  paid  out  of  the  proceeds  of  the  sale 
of  tobacco,  which  is  included  in  the  seventh 
issue,  and  not  in  the  ninth,  and  which  the 
plaintiff  alleges  in  his  reply  to  be  $15.50. 

[2]  The  plaintiff  must  also  be  credited  with 
the  amount  of  the  Supreme  Court  cost  ($51.- 
80).  Smith  v.  French,  141  N.  C.  2,  53  S.  fi. 
435;  Smith  v.  Railroad,  148  N.  0.  335,  62 
S.   E.  416. 

[3]  No  satisfactory  adjudication  can  be 
made  as  to  the  cost  of  the  superior  court 
upon  the  record  before  us,  as  it  does  not  ap- 
pear whether  the  tobacco  came  to  the  pos- 
session of  the  plaintiff  before  or  after  the 
commencement  of  the  action.  The  execution 
of  the  note  secured  by  the  chattel  mortgage 
and  its  amount  are  admitted,  and  the  whole 
controversy  in  the  superior  court  was  as  to 
the  value  of  the  property  seized  under  the 
claim  and  delivery  proceeding,  and  as  to  the 
value  of  the  tobacco  and  the  expenses  in- 
curred; and  this  controversy  continued  up  to 
and  including  the  last  trial. 

The  defendants  allege  that  the  tobacco 


was  worth  $500,  and  that  the  plaintiff  had 
paid  $112  to  their  use  out  of  the  proceeds, 
leaving  a  balance  of  $388  due  by  the  plain- 
tiff to  the  defendant  on  this  item.  If  this 
allegation  is  true,  knd  the  tobacco  came  to 
the  possession  of  the  plaintiff  prior  to  the 
commencement-  of  the  action,  there  was 
nothing  due  on  the  mortgage  debt  of  $232.60 
when  the  action  was  commenced;  and,  as 
the  plaintiff  had  to  show  some  amount  to  be 
due,  the  allegation  was  in  substance  the  de- 
nial of  the  right  to  maintain  the  action, 
which  continued  in  issue  up  to  the  trial; 
and  the  verdict  of  the  Jury  establishes  the 
fact  that  this  allegation  is  not  true,  and  that 
some  amount  was  due  at  the  commencement 
of  the  action  on  the  mortgage  debt,  to  wit, 
$232,  with  interest  from  March  2,  1908,  sub- 
ject to  a  credit  of  $6,  less  $200,  the  remain- 
der of  proceeds  of  sale  of  tobacco  after  de- 
ducting the  reasonable  cost  of  grading  and 
marketing. 

In  this  view  of  the  case,  the  plaintiff 
would  be  entitled  to  a  Judgment  against  the 
defendants  for  the  costs  of  the  superior 
court,  because  the  right  to  maintain  the  ac- 
tion has  been  denied,  and  the  costs  have 
been  incurred  in  successfully  maintaining  it. 
On  the  other  hand,  if  the  tobacco  was  deliv- 
ered to  the  plaintiff  after  the  commencement 
of  the  action,  there  was  no  denial  of  the 
right  of  the  plaintiff;  and  defendants,  hav- 
ing successfully  maintained  their  conten- 
tion as  to  the  matters  in  controversy,  and  a 
balance  being  due  them,  should  recover  theii* 
costs.  We  are  not  inadvertent  to  the  first 
paragraph  of  the  defendants*  answer,  but' 
construe  that  in  connection  with  the  other 
allegations. 

In  the  event  Judgment  should  be  entered 
in  favor  of  the  plaintiff  for  the  cost  of  the 
superior  court,  he  would  not  be  entitled  to 
have  the  amount  thereof  applied  In  reduc- 
tion of  the  Judgment  in  favor  of  the  defend- 
ants, because  he  has  not  paid  these  costs; 
and,  while  the  recovery  is  in  Ids  name,  the 
items  entering  into  the  Judgment  for  costs 
will  belong  to  officers  and  witnesses. 

It  is  therefore  ordered  that  the  Judgment 
of  the  superior  court  be  modified  by  credit- 
ing the  same  with  $5L80,  the  costs  paid  in 
the  Supreme  Court,  without  interest,  and 
with  $15.50  rent,  If  the  defendants  agree  to 
that  amount;  and.  If  they  do  not  so  agree, 
then  with  such  amount  for  rent  as  a  Jury 
shall  determine  was  paid  by  the  plaintiff  out 
of  the  proceeds  of  the  sale  of  the  tobacco.  It 
is  further  ordered  that  the  time  when  the 
said  tobacco  was  delivered  to  the  plaintiff  be 
ascertained  by  agreement  of  the  parties  or 
by  the  verdict  of  the  Jury,  and  that  Judg- 
ment for  the  costs  of  the  superior  court  be 
entered  in  accordance  with  the  t&ct  and  this 
opinion.  Let  the  costs  of  this  appeal  be  di- 
vided. 

Modified  and  affirmed. 


N.OJ 
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COOPBB  V.  I^ORFOLK  SOUTHERN  R.  CO. 

et  aL 

iSaprezne  Court  of  North  Carolina.    March  6, 

1913.) 

1.  COUBTS  ({  97*)  —  PbbCEDENTB  —  FSDEBAL 

Decisions  in  State  Courts. 

A  decision  of  the  United  States  Supreme 
Court  that  a  stipulation  in  an  interstate  bill 
of  lading,  limiting  liability  to  a  specified 
amount  in  the  absence  of  shipper's  statement 
of  greater  value  and  payment  of  charges  there- 
on, is  valid,  is  not  binding  on  state  courts  in  a 
case  involving  an  intrastate  'shipment 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  fl  329-^a4;  Dec  Dig.  {  97.*] 

2.  Cabbiebs  (I  405*)— Intrastate  Coumebgs 
— Limiting  Liabilitt  fob  Neolioence. 
A  stipulation  in  an  intrastate  passenger 
ticket  that  **baggage  liability  is  limited  to  $100 
in  value,  unless  a  greater  value  has  been  de- 
clared and  excess  charges  paid,"  is  invalid,  be- 
ing an  attempt  to  limit  recovery  for  loss  occa- 
sioned by  negligence  of  the  carrier. 

[Ed.  Note. — Fop  other  cases,  see  Carriers, 
Cent  Dig.  §§  1544-1549;  Dec.  Dig.  {  405.*] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty;  Daniels,  Judge. 

Action  by  Lucile  Cooper  against  the  Nor- 
folk Southern  Railroad  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
lieaL    Affirmed. 

This  action  is  to  recover  damages  for  the 
loss  o<  a  diamond,  which  the  defendant  ad- 
mits was  a  part  of  the  baggage  of  the  plain- 
tiff. 

Plaintiff  introduced  testimony  tending  to 
show  that  she  resided  in  Texas,  and,  being 
on  a  visit  at  Henderson,  N.  C,  she  went  with 
another  or  others  from  Henderson  to  More- 
bead  City;  that  her  trunk  was  packed  and 
delivered,  locked,  and  in  good  condition,  to 
the  Seaboard  Air  Line  Railway,  and  checked 
by  it  through  to  Morehead  late  in  the  after- 
noon of  the  6th  of  July,  1911 ;  that  her  kins- 
man purchased  a  return  ticket  for  her,  which 
she  signed  when  brought  to  her  at  a  german 
about  9  p.  m.  the  6th  of  July;  that  her 
trunk  contained  h'er  wearing  apparel,  'a 
silver  Jewel  case,  In  which  were  a  diamond 
star  pendant  and  a  belt  buckle,  which  she 
was  carrying  for  her  own  personal  use,  the 
diamond  having  been  given  to  her  by  her  fa- 
ther and  cost  $450,  and,  owing  to  subsequent 
advances  in  diamonds,  was  now  worth  $500; 
that  she  left  Henderson  about  2  a.  m.  the 
7th,  and  went  on  the  first  train  leaving  after 
purchase  of  her  ticket,  via  Seaboard  Air 
Line  to  Raleigh,  Southern  to  Goldsboro,  and 
Norfolk  &  Southern  to  Morehead,  arriving 
there  about  U  a.  m.  the  7th ;  that  she  gave 
her  check  to  porter  of  Norfolk  &  Southern 
Etailroad  just  before  arriving  at  Morehead, 
at  his  request,  and  the  trunk  was  deliv- 
ered to  her  room  in  the  Atlantic  Hotel, 
owned  by  defendant  Norfolk  &  Southern  Rail- 
road, promptly  after  her  arrival  there,  and, 
when  so  delivered,  its  lock  was  broken  and 
hanging  down.    Upon  examination,  she  found 


the  Jewel  case  had  been  broken  open  and  the 
breastpin  and  belt  buckle  gone,  and  that  she 
at  once  made  complaint  to  the  authoflties  of 
the  hotel  and  of  all  three  of  the  railroads  and 
demanded  pay  for  her  loss. 

The  stipulation  In  the  ticket  relied  on  to 
limit  the  liability  of  the  defendant  is  as  fol- 
lows: "Fifth.  Baggage  liability  is  limited  to 
wearing  apparel  not  to  exceed  $100  in  value 
for  a  whole  ticket,  and  $50  for  a  half  ticket, 
unless  a  greater  value  has  been  declared  by 
the  owner  and  excess  charges  paid  thereon 
at  the  time  of  taking  passage." 

The  following  verdict  was  returned  by  the 
jury:  "Was  the  property  of  the  plaintiff  lost 
through  the  negligence  of  the  Norfolk  & 
Southern  Railway  Company?  Answer:  Yes. 
What  amount  of  damages,  if  any,  is  plaintiff 
entitled  to  recover?    Answer:  $450." 

Judgment  was  rendered  thereon  in  favor 
of  the  plaintiff,  and  the  defendant  excepted 
and  appealed. 

W.  B.  Rodman,  of  Washington,  and  T.  T. 
Hicks,  of  Henderson,  for  appellants.  A.  C. 
&  J.  P.  Zollicoffer,  of  Henderson,  for  appellee. 

ALLEN,  J.  The  question  presented  by  the 
appeal  is  as  to  the  validity  of  the  stipulation 
in  the  ticket  limiting  liability;  and  as  the 
jury  has  found  that  the  damage  sustained 
was  the  result  of  negligence,  and  the  transac- 
tion is  Intrastate,  It  is  controlled  by  Mule 
Co.  V.  Raih-oad,  160  N.  C. ,  76  S.  E.  513. 

[1]  The  cases  of  Express  Co.  v.  Croninger, 

226  U.  S.  491,  33  Sup.  Ct  148,  57  U  Ed. , 

Railroad  v.  Latta,  226  U.  S.  519,  33  Sup.  Ct 

155,  57  L.  Ed.  ,  and  Railroad  v.  Miller, 

226  U.  S.  513,  33  Sup.  Ct.  155,  57  L.  Ed , 

relied  on  by  the  defendant,  in  which  opin- 
ions were  filed  by  the  Supreme  Court  of  the 
United  States  on  January  6,  1913,  decide 
that  a  stipulation  in  a  bill  of  lading,  similar 
to  the  one  before  us,  is  valid  and  limits  the 
recovery ;  and  these  decisions  would  be  con- 
trolling with  us  if  this  was  an  interstate 
shipment,  made  ui3on  a  bill  of  lading,  but,  as 
it  is  not,  we  follow  them  only  in  so  far  as 
they  commend  themselves  to  our  judgment 

The  leading  opinion  was  filed  in  the  Cron- 
inger Case,  and  Mr.  Justice  Lurton  quotes 
with  approval  from  Solan's  Case,  169  U.  S. 
133,  18  Sup.  Ct  2S9,  42  L.  Ed.  688,  discussing 
the  effect  of  state  legislation:  "They  are  not, 
in  themselves,  regulations  of  interstate  com- 
merce, although  they  control  in  some  degree 
the  conduct  and  the  liability  of  those  en- 
gaged in  such  commerce.  So  long  as  Con- 
gress has  not  legislated  upon  the  particular 
subject,  they  are  rather  to  be  regarded  as 
legislation  in  aid  of  such  commerce,  and  as 
a  rightful  exercise  of  the  police  power  of  the 
state  to  regulate  the  relative  rights  and 
duties  of  all  persons  and  corporations  within 
its  limits" — ^and  from  Railroad  v.  Hughes,  191 
U.  S.  477,  24  Sup.  Ct  132,  48  L.  Bd.  268: 
"While,  under  these  provisions,  it  may  be 
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said  that  Congress  has  made  it  obligatory  to 
provide  proper  facilities  for  interstate  car- 
riage of  freight,  and  lias  prevented  carriers 
from  obstructing  continuous  shipments  on 
interstate  lines,  we  look  in  vain  for  any  regu- 
lation of  the  matter  here  in  controversy. 
There  is  no  sanction  of  agreements  of  this 
character  limiting  liability  to  stipulated  val- 
uations; and,  until  Congress  shall  legislate 
upon  it,  is  there  any  valid  objection  to  the 
state  enforcing  its  own  regulations  upon  the 
subject,  although  it  may  to  this  extent  indi- 
rectly affect  interstate  commerce  contracts  of 
carriage?"  In  the  Hughes  Case,  a  Judgment 
of  the  Supreme  Court  of  Pennsylvania  was 
affirmed,  which  permitted  the  recovery  of  all 
damages  caused  by  negligence,  notwithstand- 
ing a  clause  in  a  bill  of  lading  limiting  the 
liability. 

It  is  conceded  in  the  opinion  that  these  two 
cases  establish  two  propositions:  (1)  That, 
until  Congress  has  legislated  upon  the  par- 
ticular subject,  the  state  may  regulate  the 
relative  rights  and  duties  of  all  persons  and 
corporations  within  its  limits,  and  may  en- 
force its  own  policy,  although  connected  with 
an  interstate  shipment.  (2)  That,  up  to  the 
time  of  the  decision  in  the  Hughes  Case, 
there  was  no  sanction  in  the  legislation  by 
Congress  of  agreements  limiting  liability  to 
stipulated  valuations. 

[2]  The  court  assumes  that  these  two  cases 
are  decisive  of  the  question  that  the  states 
may  enforce  their  policy  as  declared  by  stat- 
ute or  general  law,  and  may  award  full  dam- 
ages for  loss,  the  result  of  negligence,  not- 
withstanding a  stipulation  limiting  liability, 
unless  the  rule  has  been  changed  by  act  of 
Congress  enacted  subsequent  to  the  decisions, 
and  concludes  that  the  Carmack  amendment 
of  1906  has  this  effect  The  Carmack  amend- 
ment is  as  follows:  *That  any  common  car- 
rier, railroad  or  transportation  company  re- 
ceiving property  for  transportation  from  a 
point  in  one  state  to  a  point  in  another  state, 
shall  issue  a  receipt  or  bill  of  lading  there- 
for, and  shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage  or  injury  to 
such  property  caused  by  it  or  by  any  com- 
mon carrier,  railroad  or  transportation  com- 
pany to  which  such  property  may  be  deliv- 
ered, or  over  whose  line  or  lines  such  prop- 
erty may  pass;  and  no  contract,  receipt, 
rule,  or  regulation  -shall  exempt  such  com- 
mon carrier,  railroad  or  transportation  com- 
pany from  the  liability  hereby  imposed:  Pro- 
vided, that  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law.  That  the  com- 
mon carrier,  railroad  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  from  the  common 
carrier,  railroad  or  transportation  company 
on  whose  line  the  loss,  damage  or  injury 
shall  have   been  sustained,   the  amount  of 


such  loss,  damage  or  injury,  as  it  may  be  re- 
quired to  pay  to  the  owners  of  such  property, 
as  may  be  evidenced  by  any  receipt,  judg- 
ment or  transcript  thereof." 

If  the  Supreme  Court  of  the  United  States 
had  not  held  otherwise,  we  would  conclude 
that  this  amendment  could  not,  by  any  rule 
of  construction,  have  the  effect  of  giving 
validity  to  a  contract  limiting  liability  for 
negligence,  although  contained  in  a  bill  of 
lading.  It  purports  to  deal  only  with  the 
carrier  receiving  the  goods — the  initial  car- 
rier— and  the  common-law  right  of  action 
against  the  connecting  carrier  Is  preserved 
by  the  proviso:  "That  nothing  in  this  sec- 
tion shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  law." 
And,  as  to  the  initial  carrier,  the  statute 
says,  in  express  terms,  that  it  **shall  be  li- 
able" for  "any  loss,  damage  or  injury  to  such 
property,"  and  that  "no  contract,  receipt, 
rule  or  regulation  shall  exempt  such  common 
carrier  from  the  liability  hereby  imposed." 
"Any  loss,  damage,  or  injury"  means  all  loss, 
damage,  or  injury,  and  the  statute  says  the 
holder  is  entitled  to  recover  this,  notwith- 
standing a  stipulation  to  the  contrary  In  the 
bill  of  lading;  and  we  do  not  see  how  such 
language  can  be  construed  to  put  life  into  a 
stipulation  limiting  liability  and  give  it  the 
effect  of  preventing  a  full  recovery. 

We  are  of  opinion  there  is  no  error. 

No  error. 

(161  N.  C.  «75) 

BLOW  et  al.  ▼.  HARDING  et  at 

(Supreme  Court  of  North  Carolina.     March  6, 

1913.) 

1.  Judgment  (|  795*)— Lien— Limitations. 

A  docketed  judgment  is  a  lien  upon  land  for 
10  years  from  the  time  it  was  docketed,  ex- 
cluding as  provided  in  Revisal  1905,  §  574,  from 
such  10  years  the  time  the  judgment  creditor 
was  prevented  from  enforcing  the  judgment  by 
statute  or  judicial  order. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S§  1388-13W,  1397-1407 ;  Dec  Dig. 
§  795.*] 


2.  Homestead    (§   95*)  —  E^semftion   tbom 
JtiDGMENT  Lien. 

A  judgment  obtained  in  1873  on  a  guard- 
ian's bond,  executed  in  1866,  could  be  enforced 
against  property  which  was  allotted  as  a  home- 
stead in  lo71;  the  liability  upon  which  the 
judgment  was  rendered  being  incurred  prior  to 
the  Constitution  of  1868. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §S  141-146;   Dec.  Dig.  |  95.*] 

8.  Judgment  ({  799*)^IiiKN— Bnfoboement^ 
Limitations. 

Where  a  judgment  could  have  been  enforced 
upon  land  at  any  time  within  ten  years  up  to  its 
expiration,  and  the  judgment  creditor's  want 
of  diligence  was  the  only  cause  of  its  not  being 
enforced,  there  was  no  sospension  of  the  10- 
year  limitations  applicable  to  the  enforcement 
of  a  Judgment  lien. 

[B3d.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1408,  1409;  Dec  Dig.  S  799.*] 
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Appeal  from  Superior  Court,  Pitt  CJounty; 
Gllne,  Judge. 

Action  by  A.  L.  Blow  and  others  against 
F.  C.  Harding  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Thomas  J.  Jaryis,  of  Greenville,  and  Wins- 
ton &  Biggs,  of  Raleigh,  for  appellants.  Gul- 
ley  &  Son,  of  Wake  Forest,  for  appellee& 

CLARK,  0.  J.  On  February  6,  1866,  J.  J. 
Perkins  became  surety  on  a  guardian  bond. 
Suit  was  brought  thereon,  and  Judgment 
was  rendered  at  faU  term,  1873,  of  Pitt.  At 
that  time  J.  J.  Perkins  was  seised  and  pos- 
sessed of  lot  No.  33  in  the  town  of  Green- 
ville. W.  M.  Brown,  administrator  of  Short, 
obtained  judgment  against  said  J.  J.  Per- 
kins, spring  term,  1871,  of  Pitt  Execution 
issued  thereon,  and  on  March  15,  1871,  the 
homestead  of  said  Perkins  was  allotted, 
which  embraced  aforesaid  lot  No.  33.  This 
judgment  by  successive  transfers  became 
the  property  of  R.  A.  Tyson.  On  July  24, 
1803,  J.  J.  Perkins  by  deed  conveyed  to 
Lucy  G.  Bernard  a  certain  part  of  lot  No. 
33,  and  on  the  same  day  R.  A.  Tyson  execut- 
ed a  quitclaim  deed  to  Lucy  G.  Bernard  for 
said  lot  of  land,  both  of  which  deeds  were 
registered  that  day,  and  she  took  possession 
of  the  laud.  J.  J.  Perkins  died  in  1911,  and 
on  October  11,  1911,  the  plalnttffs,  being  the 
owners  of  above  judgment  against  him  which 
had  been  rendered  at  fall  term,  1873,  began 
this  suit  to  subject  said  lot  to  sale  to  satis- 
fy their  judgment 

[1]  The  only  questiou  Involved  is  whether 
the  judgment  against  Perkins  obtained  at 
fall  term,  1873,  continued  to  be  a  lien  upon 
the  land  in  191L  A  docketed  judgment  is  a 
lien  for  10  years  only,  with  well-defined  ex- 
ceptions. Rev.  f  574L  Pipkin  v.  Adams.  114 
N.  C.  201v  19  S.  B.  105;  Bernhardt  v.  Brown, 
122  N.  C.  594,  29  8.  B.  884,  65  Am.  St  Rep. 
725 ;  Harrington  v.  Hatton,  130  N.  C.  90,  40 
S.  E.  848;  Wilson  v.  Lumber  Co.,  131  N.  C. 
167,  42  &  E.  566.  Rev.  |  574,  provides  that 
the  time  during  which  the  judgment  credi- 
tor shall  be  prevented  by  statute  or  judicial 
order  from  enforcing  the  judgment  shall  not 
be  counted  as  any  part  of  the  10  years. 

[2]  This  Judgment  obtained  at  fall  term, 
1873,  was  upon  a  liability  incurred  prior 
to  the  Oonstitation  of  1868,  when  J.  J.  Jen- 
kins signed  the  guardian  bond  as  surety. 
Therefore  the  collection  of  the  judgment 
could  have  been  enforced  against  this  prop- 
erty notwithstanding  the  allotm^t  of  the 
homestead  under  another  judgment  Earle 
V.  Hardle,  80  N.  C.  177;  Long  v.  Walker, 
105  N.  C.  90,  10  S.  B.  858.  A  forUori,  if  the 
judgment  could  have  been  collected  out  of 
property  other  than  that  covered  by  the 
homestead,  the  lien  of  the  judgment  expired 
at  the  end  of  said  10  years. 

[t]  There  was  no  suspension  of  the  stat- 


ute of  limitations  as  to  this  judgment,  be- 
cause its  lien  could  have  been  enforced  at 
any  time  up  to  the  time  it  expired  in  1883. 
Gotten  V.  McClenahan,  85  N.  C.  255;  Mc- 
Donald V.  Dickson,  85  N.  C.  253;  Cobb  v. 
Halyburton,  92  N.  C.  655.  The  judgment 
creditor  was  not  restrained  from  collection 
by  operation  of  law,  nor  by  any  order  of 
court  but  by  his  own  want  of  diligence.  Ly- 
on V.  Russ,  84  N.  C.  588. 

The  judgment  of  his  honor  that  the  plain- 
tiffs cannot  recover  is  affirmed. 


(161  N.  C.  404) 
G.  W.  JEFFERSON  &  BROS.  t.  BRYANT. 

(Supreme  CJourt  of  North  Carolina.     Itfarch  5, 

1918.) 

1.  Mkchanics'  Liens  (§  146*)— Lien  State- 
ment—Time  OF  COMPUBnON—NECESSITT. 

Under  Revisal  1905,  |  2026,  requiring  all 
claims  for  materialmen's  liens  to  be  filed  in  de- 
tail, specifying  the  materials  furnisMed,  and  the 
time  thereof  the  lien  statement  must  state  the 
time  when  the  materials  were  furnished,  or, 
when  the  contract  is  to  erect  a  building  tor  a 
single  sum,  the  time  when  the  work  was  com- 
pleted, and  a  lien  statement,  which  did  not 
state  the  time  when  the  various  items  of  ma- 
terial were  furnished  or  the  time  when  the  con- 
tract was  completed,  was  materially  defective. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {§  246-252;  Dea  Dig.  § 
146.*] 

2.  Mechanics*  Liens  (§  158*)— Lien  State- 
ment—Amendment BT  COTTBT. 

The  superior  court  has  no  power  to  per- 
mit an  amendment  of  a  lien  statement  in  pro- 
ceedings to  enforce  a  materialman's  lien,  so  as 
to  show  when  the  building  was  completed ; 
Revisal  1905,  §  2026,  requiring  the  lien  state- 
ment to  specify  when  the  materials  were  fur- 
nished. 

[Ed.  Note. — ^Por  other  cases,  see  BCechanics' 
Liens,  Cent  Dig.  iS  275-278;  Dec.  Dig.  § 
158.*] 

Appeal  from  Superior  Court,  Pitt  County; 
CUne,  Judge. 

Action  by  G.  W.  Jefferson  &  Bros,  against 
C.  C.  Bryant  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  new  trial 
ordered. 

In  the  summer  of  1909,  the  plaintiff  con- 
tracted with  the  defendant.  Cherry  Bryant, 
to  furnish  the  material  for  and  to  build  a 
house  for  her  upon  a  lot  owned  by  the  said 
defendant.  Cherry  Bryant,  in  the  town  of 
Fountain,  for  the  sum  of  $250  for  a  turnkey 
job.  The  plaintiff  built  said  house  according 
to  contract,  furnishing  the  material  and  all 
labor  necessary,  completing  the  house  during 
April  or  May,  1910.  On  December  15,  1909, 
plaintiffs  received  from  the  defendant.  Cherry 
Bryant,  the  sum  of  $50,  and  on  March  24, 

1910,  $50,  leaving  a  balance  due  of  $150, 
which   remains   unpaid.     On   February  28, 

1911,  the  plaintiff  purported  to  file  a  Uen  In 
the  office  of  the  derk  of  the  superior  court  of 
Pitt  county  against  the  defendant  on  the  said 
house  and  lot  in  Fountain  to  the  amount  of 
$150,  and  on  the  18th  day  of  July,  1911,  secur- 
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ed  Judgment  on  said  Hen  against  the  defend- 
ant In  the  sum  of  $150  in  a  justice  of  the 
peace  court,  and  the  defendant  appealed  to 
the  superior  court 

The  notice  of  lien  and  the  account  filed 
therewith  are  as  follows: 

"G.  W.  Jefferson  &  Bros.,  Claimant,  v. 
Cherry  Bryant,  formerly  Cherry  Bell,  Owner 
or  Proprietor.  The  said  G.  "W.  Jefferson  & 
Bros.,  claimant,  files  their  lien  against  the 
said  Cherry  Bryant,  formerly  Cherry  Bell, 
owner  or  proprietor,  in  the  office  of  D.  O. 
Moore,  clerk  of  the  superior  court  in  and  for 
said  county.  Said  Uen  is  for  material  and 
labor  on  the  house  of  the  said  Cherry  Bryant, 
formerly  Cherry  Bell,  as  per  bill  of  partic- 
ulars herewith  filed.  The  said  house  being 
situate  in  the  county  of  Pitt,  in  Fountain,  ad- 
Joining  the  lands  of  B.  B.  Owens,  G.  W.  Jef- 
ferson &  Bros.,  and  others,  on  Railroad 
street,  and  being  the  Identical  house  built  by 
said  G.  W^  Jefferson  &  Bros,  for  said  Cherry 
Bryant  in  the  town  of  Fountain.  The  said 
G.  W.  Jefferson  &  Bros,  claims  their  lien. 
This  the  28th  day  of  February,  1911.  6.  W. 
Jefferson  &  Bros.,  Claimant" 

"Bill  of  Particulars.  Cherry  Bryant,  alias 
Cherry  Bell,  Owner  and  Proprietor,  to  6.  W. 
Jefferson  &  Bros.,  Claimant,  Dr.  Date,  Febru- 
ary 28,  1911.  To  balance  due  on  account  for 
material  and  labor  due  for  building  one  house 
in  Fountain,  the  total  amount  of  account  be- 
ing $250,  upon  which  she  has  paid  $100,  leav- 
ing a  balance  of  $150,  with  interest  from  Jan- 
uary 1,  1911.  G.  W.  Jefferson  &  Bros.,  Claim- 
ant" 

The  defendant  contended  before  the  Justice 
and  in  the  superior  court,  that  the  lien  was 
invalid  because  no  time  was  stated  therein 
when  the  labor  was  done  or  the  material  fur- 
nished, or  when  the  house  was  completed, 
and  excepted  to  adverse  rulings  on  these  con- 
tentions. In  the  superior  court  the  court 
permitted  the  plaintiff  to  amend  tbe  lien  as 
follows :  "It  was  completed  in  April  or  May, 
1910."    To  this  defendant  excepted. 

There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff,  and  the  defendant  excepted 
and  appealed. 

W.  F.  Bvans,  of  Greenville,  for  appellant 
F.  G.  James  &  Son,  of  Greenville,  for  appel- 
lee. 

ALLEN,  J.  [1]  This  action  is  to  enforce  a 
lien  under  section  2026  of  the  Revisal,  which 
requires  that  "all  claims  shall  be  filed  in  de- 
tail, specifying  the  materials  furnished  or  la- 
bor performed,  and  the  time  thereof** ;  and  It 
has  been  uniformly  held,  in  construing  this 
statute,  that  there  must  be  a  substantial  com- 
pliance with  its  terms,  and  that  the  statement 
of  time  is  material.  Wray  v.  Harris,  77  N. 
C.  77 ;  Cook  v.  Cobb,  101  N.  C.  68,  7  S.  B.  700. 

The  headnote  to  the  Cook  Case,  which  is  ful- 
ly sustained  by  the  opinion,  is  that:  "It  is  es- 
sential to  the  validity  of  a  laborer's  lien  that 
the  *claim*  or  notice,  which  he  Is  required  to 
file,  shall  set  forth  in  detail  the  times  when 


the  labor  was  performed,  Its  character,  the 
amount  due  therefor,  and  upon  what  prop^- 
ty  It  was  employed ;  and,  if  it  is  for  materi- 
als furnished,  the  same  particularity  is  re- 
quired. Defects  in  these  respects  will  not  be 
cured  by  alleging  the  necessary  facts  in  the 
pleadings  in  an  action  brought  to  enforce  the 
lien."  This  rule  has  been  very  generally 
modified  when  the  contract  is  to  complete  a 
building  for  one  sum ;  and  in  such  case  it  Is 
not  required  that  the  labor  performed  and 
the  materials  furnished  shall  be  itemized,  but 
that  the  time  of  the  completion  of  the  work 
shall  be  stated.  The  cases  are  collected  in 
the  notes  to  27  Cyc.  188. 

If  we  apply  these  principles  to  the  notice 
of  lien  in  the  record,  it  is  fatally  defective, 
as  no  time  is  given  in  connection  with  any 
item,  and  the  time  when  the  contract  was 
completed  is  not  stated.  The  conclusion  of 
the  bill  of  particulars,  "with  Interest  from 
January  1,  1911,"  does  not  refer  to  the  com- 
pletion of  the  contract  as  the  plaintiff  testi- 
fied It  was  completed  in  April  or  May. 

[2]  The  plaintiff  contends  however,  that 
this  defect  was  cured  by  amendment  in  the 
superior  court;  and  this  presents  the  ques- 
tion of  the  power  of  the  court  to  make  the 
amendment  Tbe  superior  court  has  broad 
and  ample  Jurisdiction  over  the  amendment 
of  process  and  pleadings;  but  the  notice  of 
lien  is  neither  a  process  nor  a  pleading,  and 
it  was  only  in  the  court  for  the  purpose  of  en- 
forcement If  against  real  estate,  the  statute 
requires  it  to  be  filed  before  the  clerk,  and 
states  what  is  necessary  to  make  it  valid.  If 
defective  when  filed,  it  is  no  lien,  and  to  per- 
mit an  amendment,  curing  a  fatal  defect 
would  be  to  confer  upon  the  court  the  power 
to  make  a  Uen,  and  thus  destroy  the  provi- 
sions of  the  statute. 

The  question  has  not  been  directly  present- 
ed in  this  state;  but  the  controlling  princi- 
ple has  been  declared.  In  Phillipse  v.  Hig- 
don,  44  N.  C.  382,  Pearson,  J.,  said :  "Where 
the  amendment  will  evade  or  defeat  the  op- 
eration of  a  statute,  the  court  has  no  power 
to  allow  it  This  Is  clear,  for  no  court  has 
the  power  of  nullifying  a  statute.  By  way 
of  Illustration,  the  statute  requires  that  a 
levy  should  describe  land  In  a  particular 
way,  for  the  purpose  of  informing  the  defend- 
ant in  the  execution,  and  all  who  may  vsrish 
to  become  purchasers,  what  land  the  sheriff 
is  to  sell.  If  a  levy  is  not  sufilclent  and  a 
sale  under  It  is  made  good  by  an  amendment 
of  the  levy,  the  effect  is  to  defeat  the  opera- 
tion and  purposes  of  the  statute,  and  to  allow 
land  to  be  sold  without  the  safeguards  which 
the  Legislature  has  provided  against  surprise 
and  fraud.  It  might  happen  that  a  defendant 
in  an  execution,  who  from  the  levy,  'land  ly- 
ing on  Gamy  fork,'  was  under  the  impression 
that  some  out  tract  of  his  was  to  be  sold, 
might  after  the  sale,  find  himself  deprived  of 
his  'home  place*  under  the  power  of  the  court 
to  allow  the  constable  to  amend  his  levy  by 
adding  the  words,  *being  the  tract  of  land  ly- 
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ing  on  the  forks  of  the  said  creek,  on  which 
the  defendant  now  resides'*' — ^and  this  was 
affirmed  in  COgdell  y.  Exum,  69  N.  C.  464,  12 
Am.  Rep.  657,  and  in  Patterson  v.  Wads- 
worth,  94  N.  G.  540.  This  principle  has  been 
applied  in  other  Jurisdictions  to  the  amend- 
ment of  a  lien.  Yreeland  v.  Boyle,  37  N.  J. 
Law,  346 ;  Flume  Co.  v.  Kendall;  120  Gal.  182, 
52  Pac.  304,  65  Am.  St  Rep.  177 ;  Lindley  ▼. 
Gross,  31  Ind.  110,  99  Am.  Dec.  610;  Goss  T. 
Strelitz,  54  Gal.  640;  Jones  on  Liens,  voL  2, 
S  428 ;  Phillips  Mech.  Liens,  (  428. 

In  the  New  Jersey  case  the  court  says:  "It 
is  obvious  that  the  lien  claim  is  not  a  file  in 
the  circuit  court,  nor  in  any  court.  It  is  a 
record  in  the  office  of  the  clerk  of  the  county, 
like  the  registry  of  a  deed  or  mortgage.  It  is 
the  foundation  of  the  action,  but  no  part  of 
the  suit.  The  record  in  the  circuit  court  be- 
gins with  the  issue  of  the  summons,  a^d  con- 
tinues with  the  filing  of  the  declaration, 
pleas,  etc.  The  court  may  amend  its  own  files 
and  records  under  the  authority  given  in  sec- 
tions 129  and  166  of  the  practice  act  (Revi- 
sion 1877,  pp.  868,  874) ;  but  it  has  not  power 
to  alter  or  amend  the  records  In  the  county 
clerk's  office,  either  by  these  sections  or  any- 
thing contained  in  the  mechanics*  lien  law. 
Only  proceedings  in  actions  In  courts  can  be 
altered  by  joining  an  omitted  plaintiff  or 
striking  out  one  improperly  Joined,  where  it 
shall  appear  that  injustice  will  not  be  done  by 
such  amendment,  and  the  person  affected  by 
•the  amendment  consents.  If  it  were  conced- 
ed that  the  court  might  amend  the  summons, 
declaration,  and  pleas  in  this  case,  under  the 
extensive  power  given  in  section  166  of  the 
practice  act,  for  the  purpose  of  determining, 
in  the  existing  suit,  the  real  question  in  con- 
troversy between  the  parties,  yet  it  cannot, 
without  some  express  authority,  go  beyond  its 
own  jurisdiction  into  the  county  clerk's  office, 
and  there  alter  the  records  so  as  to  make 
them  conform  to  the  changed  papers  in 
court" 

Being,  therefore,  of  opinion  that  the  lien 
is  defective,  and  that  the  court  did  not  have 
the  power  to  amend  the  same,  a  new  trial  is 
ordered. 
New  triaL 


(161  N.  c. 


ALFORD  V.  MOORD. 


(Supreme  Gourt  of  North  GaroUna.     March  5, 

1913.) 

1.  Dekds  (I  211»>— Fraud  and  Undux  Influ- 
ence—EviDBNCB—SuFnciENCT. 

Evidence  held  insufiicient  to  show  that  a 
mortgagee  exercised  fraud  or  undue  influence  to 
Induce  the  mortgagor  to  reconvey  the  land  to 
him  and  to  take  a  deed  to  a  smaller  tract 

[Kd.  Note. — For  other  cases,  see  Deeds,  Gent 
Dig.  §i  637-647,  649 ;   Dec.  Dig.  {  211.*] 

2.  TsiAL  (§  253*)— Submission  of  Issues. 

A  trial  court  properly  refuses  to  submit  an 
issue  tendered,  if  it  embraces  hut  one  element 
involved,  as  where,  in  an  action  to  cancel  a 
conveyance  as  havmg  been  induced  by  fraud 
and  nndue  influence,  plaintiff  requested  snbmitf- 


sion  of  an  Issue  whether  the  cooBideration  rep- 
resented a  full  and  fair  price;  and  the  court 
submitted  an  issue  whether  the  transaction 
sought  to  be  canceled  was  unfair  and  oppres- 
sive. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  613-^3 ;    Dec.  Dig.  |  253.*1 

3.  Trial  (S    252*)— Submission  of  Issues— 
Admitted  Mattebs. 

It  is  proper  to  refuse  to  submit  an  issue 
on  an  admitted  matter. 

'[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505,  596^12 ;    Dec.  Dig.  S  252.*) 

4.  Appeal  and  Ebbob  (S  1068*)— Submission 
of  Issues. 

In  an  action  to  recover  land,  plaintiff  can- 
not complain  of  the  court's  refusal  to  submit 
an  issue  of  rental  value,  where  the  jury  found 
that  the  land  belonged  to  defendant 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error^  Gent  Dig.  §§  4225-4228;    Dec.  Dig.  § 

Appeal  firom  Superior  Gonrt,  Franklin 
Gonnty;    Daniels,  Judge. 

Action  by  W.  J.  Alford  against  B.  M. 
Moore.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  action  was  brought  to  enjoin  the  sale 
of  a  tract  of  land  under  the  power  contain- 
ed in  a  deed  of  trust,  to  cancel  certain  other 
deeds,  for  an  accounting,  and  for  the  redemp- 
tion of  the  land;  this  being  the  relief  ap- 
propriate in  the  case  under  the  general 
prayer  in  the  complaint  Plaintiff  had  be^n 
the  tenant  of  the  defendant,  B.  M.  Moore,  for 
many  years  prior  to  January  1,  1895,  of  the 
land  in  controversy,  when  it  was  agreed  be- 
tween them  that  Alford  should  purchase  the 
land  on  easy  terms.  Defendant  then  convey- 
ed to  him  the  tract  of  land,  containing  687 
acres,  and  certain  personal  property,  for  $9,- 
000,  of  which  $8,000  was  the  price  of  the 
land.  Alford  was  allowed  41  years  to  pay 
the  purchase  money;  he  being  required  to 
pay  only  the  interest  for  the  first  five  years, 
and  thereafter  the  interest  and  $250  on  the 
principal.  No  cash  payment  was  made.  Al- 
ford executed  a  deed  of  trust  on  the  land  to 
secure  the  purchase  money.  Plaintiff  having 
paid  practically  nothing  on  the  principal  of 
the  debt,  he  requested  Moore  to  take  the  land 
back  and  convey  to  him  145  acres  of  the 
tract,  on  a  credit  of  10  years,  for  $3,412. 
Deeds  were  executed  accordingly,  plaintiff  re- 
conveying  to  Moore  the  original  tract  of  687 
acres,  and  Moore  conveying  to  him  the  145 
acres;  but  the  transaction  was  not  then  con- 
summated, as  plaintiff  had  before  conveyed 
to  his  brother,  P.  H.  Alford,  a  one-half  inter- 
est in  the  687  acres,  and  the  latter  would 
not  consent  to  release  his  interest  in  it  to 
Moore,  whereupon,  at  the  request  of  plain- 
tiff, the  land  was  advertised  under  the  pow- 
er of  sale,  but,  before  the  sale  of  the  land, 
P.  H.  Alford  agreed  to  ratity  the  reconvey- 
ance to  Moore  for  $210,  which  was  paid. 
Plaintiff  executed  a  deed  of  trust  on  the  146 
acres  to  secure  the  purchase  money  agreed 
to  be  paid  for  that  tract,  and  aU  the  deeds 
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were  registered  and  the  advertisement  of 
the  sale  was  withdrawn.  This  was  done  on 
September  6,  1905i  About  six  years  later, 
plaintiff  not  having  paid  any  of  the  principal 
of  the  new  debt  and  only  a  small  part  of  the 
interest,  the  tract  of  145  acres  was  advertis- 
ed for  sale  by  the  trustee,  when  plaintiff 
commenced  this  action  and  prayed  that  the 
sale  be  enjoined,  and  for  general  relief,  as 
above  stated. 

The  court  subniitted  to  .the  Jury  the  fol- 
lowing issue:  "Was  the  transaction  of  Sep- 
tember 6,  1905,  whereby  the  trustee  and  W. 
J.  Alford  conveyed  to  defendant,  Moore,  the 
entire  tract  of  land,  and  Moore  conveyed  to 
the  plaintiff,  Alford,  145  acres,  unfair  and  op- 
pressive?" to  which  the  Jury  answered,  "No." 

The  plaintiff  tendered  the  fpllowlng  Issues, 
which  the  court  refused  to  submit:  "(1)  Was 
the  consideration  for  the  deed  of  September 
6,  1905,  a  full  and  fair  price  for  the  prop- 
erty? (2)  What  sum  is  now  due  to  the  de- 
fendant, Ben  M.  Moore,  upon  the  purchase 
price  for  said  land?  (3)  What  is  the  annual 
rental  value  of  the  mill  and  farm  other  than 
the  145  acres  for  the  last  seven  years?"  He 
also  requested  the  court  to  charge  the  jury 
that,  upon  all  the  evidence,  if  believed,  they 
should  answer  the  issue,  "Yes."  This  prayer 
was  refused. 

The  judge  charged  the  jury  as  follows: 
"It  appears  in  this  case  that  the  plaintiff, 
at  the  time  he  bought  the  687-acre  tract,  paid 
nothing  on  the  purchase  price,  and  up  to 
September,  1905,  had  not  reduced  the  amount 
due.  Therefore,  if  the  jury  shall  find  that, 
at  the  expiration  of  the  10  years,  the  plain- 
tiff went  to  the  defendant,  Moore,  and  asked 
him  to  take  the  land  back  and  cancel  the 
debt  and  sell  him  a  smaller  tract,  and  that, 
in  pursuance  of  this  request  by  plaintiff,  the 
defendant,  Moore,  without  fraud  or  oppres- 
sion, agreed  to  take  back  this  687  acres  and 
cancel  the  debt,  amounting  to  more  than  the 
purchase  price,  and  that  the  debt  then  due 
was  a  full  and  reasonable  value,  and  he  fur- 
ther agreed  to  sell  him  145  acres  on  10  years' 
time.  If  you  shall  find  these  as  facts,  and 
that  in  pursuance  of  the  request  of  plaintiff, 
and  without  any  coercion  on  the  part  of 
Moore,  this  agreement  was  carried  out,  then 
there  would  be  nothing  unfair  in  the  trans- 
action, and  you  will  answer  the  issue,  'No.' " 
Judgment  was  entered  for  the  defendant 
upon  the  verdict,  and  the  plaintiff  appealed. 

W.  M.  Person,  of  Louisburg,  and  T.  T. 
Hicks,  of  Henderson,  for  appellant  Blckett, 
White  &  Malone,  Spruill  &  Holden,  and  W. 
H.  Yarborough,  all  of  Louisburg,  for  appel- 
lee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  testimony  in  this  case  is  very 
voluminous,  coving  more  than  100  pages 
of  the  record.  We  have  examined  it  careful- 
ly, and  have  concluded  that  the  judge  might 
well  have  charged  the  jury  that,  if  therefrom 


th^  found  the  facts  to  be  as  stated  by  the 
witnesses,  their  verdict  should  be  for  the  de- 
fendant, provided  he  paid  full  value  for  the 
land.  But  surely  the  plaintiff  cannot  com- 
plain that  the  evidence  was  submitted  to  the 
jury  under  the  instructions  set  out  in  the 
case.  The  jury  have  found  that  there  was 
no  coercion  or  undue  influence  by  the  defend- 
ant, B.  M.  Moore ;  that  the  amount  paid  by 
him  for  the  land  in  the  transaction  of  Sep- 
tember 6,  1905,  was  the  full  and  reasonable 
value  thereof;  that  the  reconveyance  was 
made  to  the  defendant,  not  by  the  use  of 
any  influence  by  him  upon  the  plaintiff,  but 
at  the  latter's  request;  and  that  the  plain- 
tiff had  paid  nothing  on  the  purchase  money. 
The  court  placed  the  burden  upon  the  de- 
fendant to  satisfy  the  jury  that  he  took  no 
advantage  of  his  position  as  mortgagee  to  re- 
purchase the  land,  and  that  the  transaction 
in  which  he  acquired  it  was  bona  fide  and 
free  from  coercion,  and  that  he  paid  full  and 
fair  value  for  the  land. 

The  law  governing  this  case  has  been  firm- 
ly and  finally  settled  by  McLeod  v.  BuUard, 
84  N.  C.  516,  in  which  the  rule,  as  formerly 
adopted  in  Whitehead  v.  Hellen.  76  N.  C.  99, 
is  thus  stated:  "Courts  of  equity  look  with 
jealousy  upon  all  dealings  between  trustees 
and  cestuis  que  trustent;  and^  if  the  mort- 
gagor had  by  deed  released  his  equity  of  re- 
demption to  his  hiortgagee,  we  should  have 
required  the  purchaser  to  take  the  burden 
of  proof  and  satisfy  us  that  the  man  whom 
he  had  in  his  power,  manacled  and  fettered, 
had  without  undue  influence  and  for  a  fair 
consideration  released  his  right  to  redeem.** 
Lee  V.  Pearce,  68  N.  C.  76;  Bigelow  on  Fraud 
(Ed-  of  1890)  pp.  261,  295.  In  Smith  v.  Moore, 
142  N.  C.  at  page  296,  55  S.  B.  at  page  281 
(7  L.  R.  A.  [N.  S.l  684),  speaking  of  this  prin- 
ciple of  equity,  the  court  said:  "When  a 
party,  complaining  of  a  particular  transac- 
tion, such  as  a  gift,  sale,  or  contract,  haa 
shown- to' the  court  the  existence  of  a  fiducia- 
ry or  a  confidential  relation  between  himself 
and  the  defendant,  and  that  the  defendant 
occupied  the  position  of  trust  or  confidence 
therein,  the  law  raises  a  suspicion  or,  it  is 
often  said,  a  presumption  of  fraud — a  sus- 
picion or  presumption,  arising,  as  matter  of 
law,  that  the  transaction  brought  to  the  no- 
tice of  the  court  was  effected  by  fraud,  or, 
what  comes  to  much  the  same  tiling,  undue 
infiuence,  by  reason  of  his  occupying  a  po- 
sition affording  him  peculiar  opportunities 
for  taking  advantage  of  the  complaining  par- 
ty. Having  special  facilities  for  committing 
fraud  upon  the  party  whose  Interests  have 
been  intrusted  to  him,  the  law,  looking  to  the 
frailty  of  human  nature,  requires  the  party  in 
the  superior  situation  to  show  that  his  action 
has  been  honest  and  honorable.  1  Bigelow 
on  Fraud,  p.  261  et  seq.  This  presumption 
is  raised,  where  there  have  been  dealings 
between  the  parties,  because  of  the  advan- 
tage which  the  situation  of  the  parties  re> 
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spectlvely  gives  to  one  over  the  other.  The 
doctrine  rests  on  the  idea,  not  that  there  ac- 
tually was,  but  that  there  may  have  been, 
fraud;  and  an  artificial  effect  is  given  to  the 
fiduciary  relation  beyond  its  natural  tenden- 
cy to  produce  belief  of  the  fact  that  fraud 
really  existed.  Lee  v.  Pearce,  supra."  Nu- 
merous cases  in  this  court,  decided  since  Me- 
Leod  v.  BuUard,  have  followed  that  case  and 
applied  the  rule.  Brown  v.  Mitchell,  102  N. 
C.  347,  9  S.  K  702,  U  Am.  St,  Rep.  748. 

[1]  As  the  jury  have  found  that  the  trans- 
action was  fair  and  honest  and  actually  free 
from  the  exercise  of  any  undue  Influence, 
and  especially  as  It  appears  that  defendant 
did  not  use  his  power  and  position  as  mort- 
gagee to  drive  an  unfair  bargain  with  the 
plaintiff,  but  acted  solely  upon  the  latter's 
initiative  and  at  his  express  request,  the 
presumption  of  fraud  disappears,  and  the 
case  of  the  plaintiff  is  left  without  any  foun- 
dation. 

[2]  The  first  issue  tendered  by  plaintiff  was 
embraced  by  the  issue  which  the  court  sub- 
mitted. It  was  but  one  of  the  elements  in- 
volved in  that  issue,  and  was  not  broad  and 
comprehensive  enough,  when  standing  by  it- 
self, to  be  determinative.  He  had  the  full 
benefit  of  it  under  the  issue  submitted,  which 
is  sufilcient  Beldlng  v.  Archer,  131  N.  G. 
287,  42  S.  E.  800 ;  Ratliff  v.  Ratliff,  131  N. 
C.  425,  42  S.  B.  887,  63  L.  R.  A.  963;  Coal 
Co.  V.  Ice  Co.,  134  N.  C.  577,  47  S.  E  116 ; 
Grocery  Co.  v.  Railroad  Co.,  136  N.  C.  396, 
48  S.  E.  801;  Deaver  v.  Deaver,  137  N.  C. 
240,  49  S.  E.  113;  Hatchei  v.  Dabbs,  133  N. 
C.  239,  45  S.  E.  562. 

[3]  As  to  the  second  issue  he  tendered,  the 
record  shows  conclusively  that  the  amount 
due  to  Moore  was  admitted,  and  the  .issue 
was  therefore  immaterial. 

[4]  The  court  could  not  have  given  the  in- 
structions requested  by  the  plaintiff  without 
passing  upon  the  facts.  The  whole  inquiry 
was  directed  to  the  validity  of  the  transac- 
tion of  September  6,  1905,  when  the  687-acre 
tract  was  reconveyed,  and  plaintiff  received  a 
deed  for  the  smaller  tract  at  his  request,  and 
the  rental  value  of  the  mill  and  farm  since 
that  time,  referred  to  in  the  third  issue  ten- 
dered by  plaintiff  and  in  his  prayers  for  in- 
struction, was  an  immaterial  fact,  for  the 
Jury,  having  found  that  the  transaction  was 
valid,  the  defendant,  B.  M.  Moore,  was  en- 
titled to  the  rents;  it  being  his  own  land. 

We  do  not  perceive  any  error  in  the  other 
rulings,  to  which  exceptions  were  taken. 

No  error. 

an  N.  c.  380) 

NORMAN  V.  HAST  CAROLINA  RY.  CO. 

(Supreme  Court  of  North  Carolinal     March  6, 

1913.) 

1.  Caebiess  (S  253*)— Cabriaok  of  Passbn- 

OBBs— Natube  and  Baffeot  of   "Ticket." 

A  ticket  purchased  for  the  usual  fare,  and 

without  privileges  granted  in  consideration  of 


a  reduced  rate,  is  in  the  nature  of  a  receipt 
for  the  passage  money,  and  is  evidence  to  the 
agents  of  the  company  that  the  bearer  is  enti- 
tled to  transportation.  It  .is  prima  facie  evi- 
dence that  the  holder  has  paid  the  regular 
price  for  it,  and  has  the  right  to  be  transported, 
and  of  the  defendant's  agreement  to  carry  him 
to  his  destination. 

[Ed.'  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1011,  1012,  1013,  1016-1018; 
Dec.  Dig.  §  253.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6969,  6970.] 

2.  Cabbiebs  (f  254*)  ^Passbnoebs  — Condi- 
tion IN  TiCBXT. 

A  passenger  who  has  paid  the  usual  fare 
is  entitled  to  a  valid  ticket,  and,  in  the  absence 
of  evidence  of  assent  on  his  part  prior  to  or  at 
the  time  of  the  purchase,  is  not  bound  by  a 
stipulation  rendering  the  ticket  invalid;  there 
being  no  consideration  to  support  such  stipula- 
tion. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  §f  1020-1026;  Dec.  Dig.  S  254.*] 

3.  Cabbiebs  {&  248*)— Pebfobicance  of  Con- 
tbact  fob  Tbanspobtation  —  Rules  and 
Regulations. 

Common  carriers  may  make  reasonable 
rules  and  regulations. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  994-996;  Dec.  Dig.  {  248.*] 

4.  Cabbiebs  (§  254*)— Condition  in  Ticket- 
Construction  Against  Cabbieb. 

In  construing  a  condition  or  contract  in  a 
ticket,  language  of  uncertain  meaning  should 
generally  be  taken  against  the  company  by 
whom  it  was  issued  and  sold,  and  in  favor  of 
the  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §1  1020-1026;  Dec.  Dig.  S  254.*] 

5.  Cabbiebs  (S  252*)— Condition  in  Ticket 
.    —Notice  and  Acceptance  of  Condition. 

A  passenger  purchasing  a  ticket  not  in  it- 
self stating  that  it  would  be  void  if  not  stamp- 
ed by  the  issuing  station  with  no  notice  of  such 
requirement,  even  if  the  language  on  the  ticket 
was  equivalent  to  a  stipulation  that  it  should 
be  so  stamped,  had  the  right  to  assume  that 
the  agent  had  given  him  a  valid  ticket 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1009,  1010,  1016;  Dec.  Dig.  S 
252.*] 

6.  Cabbiebs  (S  356*)— Contbact  to  Cabby- 
Action  fob  Bbeach— Liability. 

Where  a  passenger  asks  for  and  pays  for 
a  certain  ticket,  and  the  station  agent  by  mis- 
take  gives  him  one  which  does  not  entitle  him 
to  the  passage  paid  for,  because  not  stamped 
at  the  issuing  station,  and,  as  a  proximate  con- 
seauence,  he  is  put  off  the  train,  the  company 
is  liable  therefor  in  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  1409,  1410,  1423-1432 ;  Dec  Dig. 
§  356.*] 

7.  Cabriers  (§  370*)— Breach  of  Contbaot 
OF  Tbanspobtation  —  Contbibutobt  Nkg- 

UOENCE. 

That  plaintiff  demanded  and  paid  for  a 
ticket  at  the  regular  fare  without  notice  of  any 
stipulation  that  might  invalidate  it,  and  that 
he  was  ejected  from  defendant's  train  because 
of  a  mistake  of  Its  agent  In  not  stamping  the 
issuing  station  on  the  back  of  the  ticket,  was 
no  evidence  of  plalntllfs  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1469;  Dec.  Dig.  (  370.*] 
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8.   GaBBIEBS    (§    858*)— OONTRAOT    OF    Tbawb- 

POBTATION— Duty  to  Accept  Fare. 

A  conductor  acting  upon  the  presumption 
that  a  ticket  offered  was  invalid,  and  that  he 
had  the  right  to  eject  the  passenger,  while 
bound  to  accept  the  cash  fare  before  expulsion, 
was  not  bound  to  do  so  afterwards. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1434-1438;  Dec.  Dig.   §  358.*] 

9.  Tbial  (J  252*)  —  Instructions  —  Assump- 
tion OP  Facts— Ejection  op  Passenger. 
In  an  action  for  damages  for  a  wrongful 
expulsion  from  defendant's  train,  where  there 
was  no  suggestion  that  the  conductor  offered 
to  allow  plaintiff  to  pay  fare  and  board  the 
train  after  he  was  ejected,  or  any  reason  for 
a  belief  that  he  would  do  bo,  defendant's  re- 
quested instruction  that  plaintiff,  after  being 
ejected,  should  have  tendered  the  fare  demand- 
ed by  the  conductor,  was  properly  refused  be- 
cause it  assumed  that  the  conductor  would 
have  then  accepted  fare. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505,  596-612 ;   Dec.  Dig.  §  252.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Cline,  Judge. 

Action  by  J.  S.  Norman  against  the  East 
Carolina  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

This  action  Is  to  recover  damages  for  the 
wrongful  expulsion  of  the  plaintiff  from  the 
defendant's  train. 

The  plaintiff  testified  in  his  own  behalf 
as  follows:  "On  Monday  morning,  the  19th 
of  June,  I  went  to  Tarboro.  There  I  went 
to  the  station  of  the  East  Carolina  Railway. 
Mr.  Eason  and  his  wife  were  there  In  the 
station.  They  bought  their  tickets  to  Mac- 
clesfield. I  bought  a  ticket  for  Macclesfield. 
When  the  agent  gave  me  the  ticket,  he  hand- 
ed me  a  nickel.  I  said,  *Here,  I  want  a 
ticket  to  Plnetops,'  and  I  gave  him  back  the 
nickel.  Then  he  gave  me  my  ticket,  and  10 
cents  back.  I  gave  him  50  cents,  and  got 
back  15  cents.  The  agent  sold  me  the  ticket. 
I  suppose  in  about  10  minutes  the  train  left 
— ^maybe  15.  When  the  conductor  came 
through  to  take  up  the  tickets,  I  handed  him 
my  ticket  He  looked  at  the  ticket,  and  said, 
'This  ticket  is  no  good.*  I  said,  *!  can't  ac- 
count for  that.  I  bought  it  this  morning  and 
paid  for  it.'  He  said,  *It  is  not  stamped.' 
I  said,  That  is  the  fault  of  the  agent,  and 
not  mine.'  He  said,  *I  cannot  accept  that 
ticket  for  a  passage  in  its  present  condition.' 
I  said,  'Well,  the  fault  is  with  the  agent,  and 
not  mine.'  Mr.  Eason  spoke  up  and  said,  'I 
saw  the  gentleman  buy  the  ticket  I  know 
he  is  entitled  to  a  passage  on  that  ticket,  be- 
cause he  bought  it  and  paid  for  it'  The  con- 
ductor said  he  could  not  accept  it,  as  he  had 
been  ordered  by  the  superintendent  of  the 
company  not  to  accept  any  ticket  that  was 
not  stamped.  I  said,  'I  haven't  broken  any 
rules  of  the  company;  that  is  a  matter  for, 
you  to  take  up  with  the  company.'  He  said 
he  couldn't  accept  it,  and  I  would  have  to 
pay  my  cash  fare.  I  said  I  bought  and  paid 
for  a  ticket,  and  I  was  not  going  to  pay  for 
another  fare.    He  said  I  would  have  to  pay 


for  it  or  get  off  the  train.  I  said.  That  Is 
up  to  you,  whether  you  carry  me.'  The  train 
ran  about  a  mile  probably,  and  he  came  back. 
He  came  in,  and  said  he  must  have  the  fare, 
'or  you  will  have  to  get  off  the  train.'  I 
said,  *A11  right'  He  stopped  the  train.  I 
took  my  baggage,  and  got  off  the  train. 
When  I  got  on  the  ground,  I  said,  This  is 
all  foolishness  for  you  to  put  me  off,  and,  if 
you  carry  me,  there  will  be  no  damage,  but, 
If  you  do  not,  you  and  your  company  are 
going  to  get  into  trouble.'  There  were  no 
passengers  to  get  off  or  on.  They  Just  stop- 
ped to  put  me  off.  There  was  nobody  living 
there.  I  didn't  see  any  one.  I  looked 
around  to  see  if  I  could  get  a  team.  I  met  a 
sectlonman.  He  was  working  the  road  be- 
tween Henrietta  and  Davidstown,  and  I  ask- 
ed him  if  he  knew  where  I  could  get  a  team. 
He  said,  'No,'  and  I  walked  to  Davidstown 
(a  nigger  tdwn),  and  couldn't  get  a  team 
there,  so  I  had  to  walk  to  Plnetops.  I  got 
there  about  20  or  25  minutes  past  2.  That 
was  about  seven  miles.  I  was  confined  to  my 
bed  in  the  house  for  three  weeks  before  that, 
and  in  the  house  about  four  weeks.  I  had 
started  out  that  Monday  morning.  I  had  not 
been  out  before.  I  had  been  suffering  from 
rheumatism  for  about  seven  or  eight  weeks; 
and  this  day  I  had  to  walk  this  distance  was 
as  hot  a  day  as  any  day  in  summer.  I  was  hu- 
miliated before  the  other  passengers  by  being 
put  off  the  train.  I  was  worried  and  vexed, 
and,  when  I  arrived  at  Plnetops,  I  was  wet 
with  perspiration — as  wet  as  water  could 
make  a  man.  I  did  not  have  a  dry  cloth  on 
me.  I  was  not  able  to  do  any  work  that  day. 
I  didn't  even  scratch  my  order  book.  I  didn't 
take  any  order  that  day.  I  was  not  in  a 
condition  to  take  an  order.  I  came  home 
that  night,  and  did  not  go  out  again  for  two 
days.  I  couldn't  go  out  I  was  so  sore,  and 
I  practically  lost  a  week's  business.  I  had 
mapped  out  Pinetops  and  Macclesfield,  and 
was  to  take  the  next  train  back  to  Rocky 
Mount  that  night,  but.  Instead  of  going  there, 
I  had  to  take  the  train  to  Farmville  that 
night  and  get  a  late  train  home." 

There  was  other  evidence  corroborating 
the  plaintiff. 

The  ticket  was  paid  for  at  the  regular 
fare,  and  contained  the  following  printed 
matter  on  the  face  of  it:  "East  Carolina 
Railway.  Station  stamped  on  back.  To 
station  opposite  point  in  margin  below 
Good  for  one  passage — If  used  on  or  before 
midnight  of  date  cancelled  by  'I/'  punch  in 
margin,  only  on  trains  stopping  at  destina- 
tion. Void  if  it  shows  any  alterations,  era- 
sures or  is  mutilated  in  any  manner,  or  if  B. 
C.  punch  Is  in  any  other  than  place  designat* 
ed.  If  more  than  one  date,  destination  or 
class  is  cancelled  it  will  only  be  accepted 
within  the  shortest  limit,  to  the  shortest  des- 
tination, for  the  lowest  class  cancelled.  If 
'Clergy'  it  will  be  good  only  when  accompa- 
nied by  Clergy  Permit     Baggage  liability  lim- 
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ited  to  wearing  apparel  not  exceeding  $100 
in  value.  Haywood  FoxhalL  Gen.  Pass. 
Agent"  It  showed  plainly  the  point  of  des- 
tination, and  the  only  defect  claimed  was 
that  the  agent  failed  to  stamp  on  the  back 
of  it  the  station  at  which  it  was  issued.  The 
defendant  Introduced  no  evidence.  The  de- 
fendant moved  for  judgment  of  nonsuit, 
which  was  refused,  and  the  defendant  ex- 
cepted. The  defendant  tendered  an  issue  on 
contributory  negligence,  which  was  refused, 
and  the  defendant  excepted. 

The  defendant  requested  that  the  fdllow- 
Ing  instruction  be  given  to  the  Jury:  "If 
you  find  the  fact  to  be  that  at  the  time  the 
plaintiff  was  in  bad  physical  condition,  and 
that  by  reason  of  that  condition  the  walk  to 
Pinetops  caused  him  bodily  suffering,  he 
would  not  be  entitled  to  recover  any  damage 
for  this,  because  the  law  does  not  permit  a 
person,  when  he  has  been  wronged  by  anoth- 
er, to  do  an  act  that  would  aggravate  and 
add  to  that  wrong.  The  plaintiff,  knowing 
his  bad  physical  condition,  should  not  have 
subjected  himself  to  the  ordeal  of  a  walk  to 
Pinetops.  He  should,  after  being  put  off  the 
train,  tendered  the  fare  of  35  cents  demand- 
ed by  the  conductor,  and  avoided  and  saved 
himself  the  suffering  that  he  knew  would 
be  caused  by  the  walk  to  Pinetops,  so  you 
are  instructed  not  to  allow  any  damage  at 
all  for  any  suffering  caused  the  plaintiff  by 
the  walk  to  Pinetops."  The  court  refused  to 
so  instruct,  and  the  defendant  excepted. 
His  honor  did  instruct  the  jury  on  this  ques- 
tion as  follows:  '*If  he  was  put  off  the  train 
then,  they  [the  company]  might  have  been  at 
fault  in  putting  him  off  the  train;  but  the 
plaintiff  would  have  the  burden  of  exercising 
due  care  to  save  himself  from  physical  ex- 
haustion and  suffering  or  Injury  in  walking 
the  distance  he  said  he  had  to  walk  in  order 
to  get  to  his  destination.  Whether  he  did 
not  do  all  that  he  could  in  trying  to  get  a 
conveyance  to  his  destination  is  a  question 
for  you.  He  says  he  did  try,  but  could  find 
no  means  of  conveyance,  and  therefore  had 
to  walk  the  entire  distance  of  six  or  seven 
miles.  If  you  find  he  used  due  diligence  in 
endeavoring  to  get  a  conveyance  or  other 
means  to  reach  his  destination,  then  he  could 
recover  of  the  defendant  for  whatever  phys- 
ical discomfort  or  suffering  he  sustained. 
If  you  find  he  failed  to  do  so,  then  he  cannot 
recover  for  any  physical  suffering." 

There  was  a  verdict  and  judgment  in  fft- 
vor  of  the  plaintiff,  and  the  defendant  ex- 
cepted and  appealed. 

J.  L.  Bridgers,  of  Tarboro,  for  appellant. 
F.  O.  James  &  Son,  of  Greenville,  for  appel- 
lee. 

ALLrEN,  J.  [1]  The  plaintiff  paid  the  usu- 
al and  customary  fare  for  his  ticket,  and 
WBB  granted  no  right  or  privilege  in  consid- 
eration of  a  reduced  rate.  Under  these  cir- 
cumstances, the  ticket  was  in  the  nature  of 
a  receipt  for  the  passage  money,  and  Its  of- 


fice was  to  furnish  evidence  to  the  agents  of 
the  company  that  the  bearer  was  entitled  to 
be  carried.  It  was  prima  facie  evidence  that 
the  holder  had  paid  the  regular  price  for  it, 
and  had  the  right  to  be  transported,  and 
was  evidence  of  an  agreement  on  the  part  of 
the  defendant  to  carry  him  to  his  destina- 
tion for  a  consideration  paid.  1  Fet  Cor.  § 
275;  Boyd  v.  Spencer,  103  Ga.  828,  30  S.  E. 
841,  68  Am.  St  Rep.  146. 

[2]  The  plaintiff  performed  his  part  of  the 
contract,  and  was  entitled  to  a  valid  ticket, 
and,  in  the  absence  of  evidence  of  assent  on 
his  part  prior  to  or  at  the  time  of  the  pur- 
chase, was  not  bound  by  a  stipulation  ren- 
dering the  ticket  Invalid,  as  there  was  no 
consideration  to  support  the  stipulation. 
The  Supreme  Court  of  Tennessee,  speaking 
of  this  question  in  Railroad  v.  Turner,  100 
Tenn.  223,  47  S.  W.  225,  43  L.  R.  A.  140, 
says:  "We  are  also  of  opinion  that  the 
mere  stamping  or  printing  of  a  limitation  or 
condition  upon  the  back  or  face  of  a  ticket, 
and  the  acceptance  of  such  ticket  by  a  pas- 
senger, without  more,  is  not  sufficient  to  bind 
him  to  such  condition  or  limitation,  in  the 
absence  of  actual  notice  to  him  of  such  con- 
dition or  limitation  and  his  assent  thereto 
when  he  purchases  the  ticket  It  cannot  be 
presumed  that  every  person  buying  a  rail- 
road ticket,  for  ordinary  and  general  use, 
will  in  the  hurry  and  bustle  of  travel  stop 
to  read  and  critically  inspect  his  ticket  Ab 
a  matter  of  fact  but  little  opportunity  is  af- 
forded him  to  do  so.  He  generally  takes  his 
place  in  the  crowd  at  the  ticket  window, 
produces  and  hands  over  his  money  with  a 
request  for  a  ticket  to  destination.  His  mon- 
ey is  received.  The  ticket  Is  produced,  and, 
after  being  stamped,  is  handed  to  him 
through  the  ticket  window.  He  has  had  no 
opportunity  to  see  what  is  upon  It,  and  has 
no  time,  in  the  rush,  to  stop  and  read  and 
consider  what  may  be  printed  or  stamped 
on  its  face  or  back,  and,  when  he  has  paid 
full  fare,  there  is  no  occasion  for  his  doing 
so,  Inasmuch  as  he  can  safely  rely  upon 
the  contract  which  the  law  makes  for  hiuL 
Ordinary  local  tickets  do  not  generally  con- 
tain any  terms  of  contract,  and  are  not  in- 
tended to  do  so.  They  are  mere  tickets  to 
the  passenger  and  vouchers  for  the  conduc- 
tor adopted  for  convenience  to  show  that  the 
passenger  has  paid  his  fare  from  one  place 
to  another,  very  much  in  the  nature  of  bag- 
gage checks.  The  contract  is.  In  fact,  made 
when  the  ticket  is  purchased,  and.  If  it  is 
different  from  what  the  law  would  imply.  It 
must  be  so  stated  and  assented  to  when  the 
ticket  is  delivered.  •  •  •  This  rule,  which 
we  consider  to  be  settled  by  the  weight  of 
authority  and  by  reason,  by  no  means  pre- 
vents a  railroad  company  from  selling  spe- 
cial tickets  for  special  trains  with  limita- 
tions and  conditions,  such  as  excursion, 
round-trip,  commutation,  and  mileage  tick- 
ets, when  the  conditions  and  Umitations  are 
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known  to  the  purchaser  and  assented  to  by 
him  orally  or  in  writing,  and  he  has  paid 
for  such  ticket  less  than  the  usual  fare. 
When  tickets  are  sold  at  reduced  rates,  it 
has  been  very  wisely  said  that  the  purchaser 
should,  in  consideration  of  such  reduced  fare 
or  greater  privileges,  expect  and  look  for 
some  conditions,  limitations,  and  terms  dif- 
ferent from  those  attaching  to  tickets  gen- 
erally, and  be  on  his  guard  to  become  in- 
formed of  theuL  But  there  is  no  such  obli- 
gation upon  the  ordinary  passenger,  who 
pays  the  usual  or  full  fare  and  asks  for  no 
reduced  rates  or  special  privileges,  and  he 
has  a  right  to  expect  an  unlimited  tickef 
We  quote  at  length  from  the  opinion  be- 
cause the  rule  with  its  limitation  is  stated 
clearly  and  accurately. 

[3-6]  Nor  was  there  anything  on  the  tick- 
et to  notify  the  plaintiff  or  to  indicate  to 
him  that  he  was  entering  into  a  contract  by 
which  the  ticket  delivered  to  him  would  be 
Invalid  if  the  station  at  which  it  was  issued 
was  not  stamped  on  the  back,  and,  while 
common  carriers  may  make  reasonable  rules 
and  regulations,  they  cannot  bind  persons 
dealing  with  them  by  special  contracts  of 
which  they  have  no  notice,  and  not  contain- 
ed in  the  writing.  In  construing  contracts 
of  this  kind,  "language  of  uncertain  or 
doubtful  meaning  should  generally  be  taken 
in  its  strongest  sense  against  the  company 
by  which  the  ticket  was  issued  and  sold,  and 
in  favor  of  the  purchaser.  This  rule  of  con- 
struction is  in  accord  with  common  sense. 
*It  may  be  supposed  that  one  who  himself 
writes  or  prepares  a  written  contract  in 
which  he  is  interested  will  be  sure  to  use 
language  which  he  conceives  is  best  adapted 
to  secure  to  himself  the  full  benefit  of  every- 
thing he  could  claim  under  the  agreement 
the  writing  is  intended  to  evidence.  It  is 
therefore  allowable  and  Just,  at  the  instance 
of  the  opposite  party,  to  scan  critically  the 
phraseology  employed.  This  is  obviously 
right  for  the  additional  reason  that  as  the 
purchaser  had  nothing  whatever  to  do  with 
preparing  the  ticket,  and  had  no  voice  in  the 
wording  of  it,  it  was  his  right  to  claim  un- 
der it  the  benefit  of  the  strongest  interpreta- 
tion which  could  be  made  in  his  favor."  1 
Fet  Cor.  {  276.  The  ticket  does  not  say  It 
will  be  void  if  the  station  is  not  stamped  on 
the  back,  nor  Is  there  anything  to  suggest 
that  there  was  any  obligation  on  the  plain- 
tiff except  to  present  it,  and,  as  it  was  evi- 
dence that  the  regular  fare  had  been  paid 
and  required  no  identification  of  the  pur- 
chaser, we  fail  to  see  how  the  defendant 
could  have  suffered  loss  by  accepting  it  In- 
deed, so  far  as  we  are  advised  from  the  evi- 
dence, the  only  useful  purpose  that  could  be 
served  by  stamping  on  the  back  is  to  enable 
the  defendant  to  check  up  its  agents.''  If, 
however,  the  statement  on  the  ticket  is  con- 
tractual and  is  equivalent  to  a  stipulation 
that  the  ticket  will  be  invalid  unless  the  sta- 


tion at  which  it  was  issued  is  stamped  on 
the  back,  there  is  no  evidence  that  the  plain- 
tiff had  notice  of  such  requirement,  and,  as 
he  paid  for  a  valid  ticket,  he  had  the  right 
to  assume  that  the  agent  had  given  him 
what  he  had  paid  for.  3  Wood,  Railways,  § 
349;  Railroad  v.  Turner,  100  Tenn.  222,  47 
S.  W.  223,  43  L.  R.  A.  140;  Head  v.  Rail- 
road, 79  Ga.  358,  7  S.  E.  217,  11  Am.  St 
Rep.  434;  Railroad  v.  Dougherty,  86  Ga. 
744,  12  S.  E.  747,  22  Am.  St  Rep.  499 ;  Ells- 
worth V.  Railroad,  95  Iowa,  107,  63  N.  W. 
584,  29  L.  R.  A.  173. 

[6]  The  authorities  cited  fully  support  the 
text  in  section  349  of  1  Wood  on  Railways, 
from  which  we  quote:  "Where  the  passenger 
asks  and  pays  for  a  certain  ticket,  and  the 
station  agent  by  mistake  gives  him  a  differ- 
ent one,  which  does  not  entitle  him  to  the 
passage  desired,  the  conductor  has  no  right 
to  expel  him,  and  the  company  is  liable  in 
damages  if  he  is  expelled.  The  passenger 
has  a  right  to  rely  on  the  agent  to  give  him 
the  right  ticket  There  are  authorities  which 
hold  the  other  way,  but  it  seems  that  their 
views  are  Indefensible.  It  is  true  the  con- 
ductor may  have  no  possible  means  of  know- 
ing the  facts  of  the  case  except  through  the 
passenger's  statement  which  is  liable  to  be 
prejudiced  or  untruthful,  but  there  is  no 
reason  why  the  company  may  not  be  made 
to  respond  in  damages  on  the  ground  that 
the  expulsion  was  the  proximate  consequence 
of  the  wrongful  act  of  its  agent  who  sold  the 
ticket" 

There  is  some  conflict  of  opinion  as  to 
the  liability  of  a  carrier  for  ejecting  a  pas- 
senger on  account  of  the  mistake  of  the  tidcet 
agent,  when  the  conductor  is  obeying  a  rule 
of  the  company,  as  shown  by  the  full  and 
comprehensive  note  to  Shelton  v.  Railroad, 
9  Ann.  Cas.  889,  some  of  the  courts  holding 
that  the  face  of  the  ticket  presented  by  the 
passenger  is  conclusive,  and  that,  if  the 
ticket  does  not  entitle  the  passenger  to  be  on 
the  train,  he  must  pay  his  fare  or  submit  to 
ejection,  but  we  think  the  weight  of  authority 
and  the  better  opinion  Is  that  although  the 
conductor  has  followed  the  regulations  of  the 
company  and  may  be  exonerated  from  blame 
personally.  If  the  company,  through  its  ticket 
agent  has  done  that  which  has  caused  the 
injury,  the  company  is  liable.  3  Wood  on 
Railways,  S  349;  Railroad  v.  Dougherty,  86 
Ga.  744 ;  12  S.  E  747,  22  Am.  St.  Rep.  499; 
Ellsworth  V.  Railroad,  95  Iowa,  107,  63  N.  W. 
584,  29  L.  R.  A.  173;  Yorton  v.  Railroad,  62 
Wis.  370,  21  N.  W.  516,  23  N.  W.  401 ;  Trice 
V.  Railroad,  40  W.  Va.  273,  21  S.  E.  1022; 
Railroad  v.  Gaines,  99  Ky.  411,  86  S.  W.  174, 
59  AuL  St  Rep.  465;  Head  v.  Railroad,  79 
Ga.  358,  7  S.  E  217,  11  Am.  St  Rep.  434. 
In  the  Dougherty  Case  the  facts  were  in  all 
material  respects  like  those  In  the  case  be- 
fore us.  The  plaintiff  demanded  and  paid 
for  a  ticket  to  Atlanta,  and  the  agent  gave 
her  a  ticket  to  Asheville,  and  she  was  eject- 
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ed.  The  court  says:  "We  think,  under  these 
circumstances,  she  had  a  right  to  recover 
damages  from  the  railroad  company.  We 
think  she  had  a  right  to  rely  upon  the  ticket 
she  had  purchased  from  the  agent  of  the 
railroad  company  as  being  a  proper  one, 
without  an  examination  of  the  same;  and 
nothing  else  appearing,  there  being  no  inter- 
vening circumstances  which  required  her  to 
look  at  the  ticket,  if  she  could  have  read  the 
same,  such  conduct  upon  the  part  of  the 
railway  company  and  its  agents  authorized 
her  to  recover  damages."  And  further  in 
the  same  case,  quoting  from  Hufford  v.  Rail- 
road, 64  Mich.  631,  31  N.  W.  544,  8  Am.  St 
Rep.  859:  "Where  a  passenger  who  has  pur- 
chased a  ticket  of  the  authorized  agent  of  a 
raUroad  company,  believing  in  good  faith 
that  it  is  genuine,  and  issued  by  the  com- 
pany, and  such  as  the  agent  had  a  right  to 
sell,  states  such  facts  to  the  conductor  of  the 
train,  such  conductor  is  bound  to  take  such 
facts  as  true  until  the  contrary  is  proven, 
without  regard  to  any  words,  figures,  or 
other  marks  on  the  ticket"  The  language 
first  quoted  from  the  Greorgia  case  is  ex- 
pressly approved  in-  the  Iowa  case,  and  the 
other  cases  cited  sustain  fully  the  same  doc- 
trine. The  principle  upon  which  Mace  v. 
Railroad,  151  N.  G.  404,  66  S.  E.  342,  24 
U  R.  A.  (N.  S.)  1178,  Harvey  v.  Railroad, 
153  *N.  C.  567,  69  8.  B.  627,  and  Dorsett  v. 
Railroad,  156  N.  C.  439,  72  S.  E.  491,  were 
decided  is  the  same,  as  in  each  the  railroad 
was  held  liable  in  damages  for  expelling  a 
passenger,  brought  about  by  the  mistake  of  the 
agent  although  the  conductor  was  obeying  a 
rule  of  the  company. 

[7]  If  we  apply  these  principles  to  the  evi- 
dence, it  follows  necessarily  that  there  was 
no  error  in  refusing  to  enter  judgment  of 
nonsuit  and  that  there  was  no  evidence  of 
contributory  negligence,  as  it  appears  that 
the  plaintiff  demanded  and  paid  for  a  ticket 
at  the  regular  fare,  that  he  had  no  notice  of 
any  stipulation  that  might  invalidate  it  and 
that  he  was  ejected  from  the  defendant's 
train  because  of  the  mistake  of  its  agent 
We  might  dispose  of  the  defendant's  special 
prayer  for  instruction,  upon  the  technical 
ground  that  it  assumes  that  the  plaintiff  had 
85  cents,  when  there  is  no  evidence  that  he 
bad  more  than  15  cents,  but  w^  prefer  to 
consider  the  more  Important  question  pre- 
sented. 

[8,  •]  The  contention  of  the  defendant  is 
that  if  it  be  admitted  that  the  plaintiff  was 
wrongfully  ejected  from  the  train,  the  tort 
was  complete  when  the  plaintiff  reached  the 
ground,  and  that  it  was  then  only  a  question 
of  damages,  which  it  was  the  duty  of  plain- 
tiff to  decrease.  The  defendant  has  fur- 
nished us  with  no  authority  in  support  of 
this  view,  but,  while  not  directly  in  point, 
the  trend  of  the  decisions  in  Railroad  v. 
Arnold,  8  Ind.  App.  300, 34  N.  E.  742,  Xorton  v. 
Railroad,  62  Wis.  370,  21  N.  B.  516^  23  N.  W. 


401,  and  Harvey  r.  Railroad,  supra,  is 
against  it  In  the  Arnold  Case  the  court 
says:  "We  do  not  concur  in  the  doctrine 
that  it  was  the  duty  of  the  appellee  to  pay 
the  extra  fare  demanded  of  him,  and  after- 
wards settle  the  question  in  dispute  with  the 
company  or  its  agents.  It  is  true  that  the 
amount  demanded  was  trifling,  but  the  prin- 
ciple involved  is  the  same  as  if  the  sum  de- 
manded had  bee^i  a  large  one.  •  *  * 
Appellant  chose'  to  stand  upon  what  it  con- 
ceived to  be  its  strict  legal  rights.  It  cannot 
now  be  heard  to  complain  if  the  appellee 
chose  to  do  the  same.  It  comes  with  an  ill 
grace  for  the  appellant,  after  it  has  pushed 
what  it  believed  to  be  its  rights  to  the  last 
extremity,  to  say  that  because  It  offered  to 
carry  appellee  if  he  would  pay  his  fare  the 
damages  ought  to  be  mitigated.  Appellee 
was  under  no  legal  obligation  to  accept  any 
offer,  no  matter  how  considerately  made. 
In  fact,  the  offer  itself  was  only  what  the 
appellant  would  have  been  compelled  to  give 
to  any  person  who  would  pay  the  fare  de- 
manded. Tbe  time  to  be  magnanimous  was 
before  the  expulsion  occurred.  Appellant 
cannot  excuse  or  palliate  the  wrong  or  mit- 
igate the  damages  flowing  therefrom  by  its 
subsequent  acts."  If,  "however,  the  position 
Is  sound,  the  instruction  was  properly  re- 
fused, because  it  is  assumed  that  the  conduc- 
tor would  have  accepted  a  tender  of  fare 
after  the  expulsion,  and  tbere  is  no  evidence 
of  this  fact  The  conductor  was  acting  upon 
the  assumption  that  tbe  ticket  was  invalid, 
and  that  he  had  the  right  to  eject  the  plain- 
tiff. If  so,  it  was  his  duty  to  accept  the  fare 
before  expulsion,  but  was  under  no  legal  ob- 
ligation to  do  BO  afterwards.  Clark  v.  Rail- 
road, 91  N.  C.  512,  49  Am.  Rep.  647;  Pickens 
V.  Railroad,  104  N.  C.  325,  10  S.  E.  556.  The 
court  says  In  tbe  Clark  Case:  "Nor  when  the 
officer  has  stopped  the  train  and  he  is  de- 
scending the  steps  and  is  about  to  pass  out 
will  a  tender  of  the  fare  entitle  him  to  re- 
turn to  his  seat  He  forfeits  his  right  of 
carriage  by  such  misconduct  by  breaking 
his  own  contract  to  pay,  when  called  on,  and 
it  is  not  regained  by  his  repentance  at  the 
last  moment  and  after  he  has  caused  the  in- 
convenience and  delay  to  the  company  by  his 
wrongful  act"  And  in  the  Pickens  Case: 
"If  the  tender  of  fare  is  made  by  a  passenger 
or  any  other  person  for  him  before  the  train 
is  stopped  to  expel  him,  the  company  must 
accept  it  and  allow  him  to  remain,  but,  after 
the  train  has  been  stopped  for  that  purpose, 
he  cannot  reimpose  upon  the  company  the 
obligation  to  perform  a  contract  which  he 
had  violated  in  the  first  instance  by  an  of- 
fer of  the  money  that  he  ought  to  have  paid 
when  demanded."  Upon  the  facts  as  they 
appeared  to  the  conductor,  he  had  the  right 
to  eject  the  plaintiff,  and  the  plaintiff  had 
lost  his  right  to  tender  fare,  and  there  is  no 
suggestion  that  the  conductor  then  offered  to 
allow  him   to  pay  fare  and  return  to  the 
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train  after  lie  -was  ejected,  nor  was  there  any 
reason  for  the  plaintiff  to  believe  that  the 
conductor,  who  had  so  recently  exacted  a 
compliance  with  the  letter  of  the  law,  as 
against  him,  would  waive  his  legal  rights  as 
he  conceived  them  in  his  behalf. 

There  are  other  exceptions  in  the  rec- 
ord, which  we  have  examined,  and  which  It 
is  not  necessary  to  discuss. 

We  find  no  error. 

No  error. 

(161  N.  C.  300) 

PIERCE  et  aL  v.  COBB  et  aL 

(Supreme  Court  of  North  Carolina.    March  6, 

1913.) 

1.  Contracts  (j  111*)— Validity— Contract 
TO  Procure  Divorce. 

A  note  payable  to  attorneys  of  the  mak- 
er's wife,  upon  the  back  of  which  was  indorsed 
an  agreement  that  it  should  not  become  col- 
lectible until  the  wife  should  have  obtained  a 
divorce  but  should  be  void  unless  the  divorce 
was  secured  within  six  months,  having  for  its 
object  the  procurement  of  a  divorce,  was  void 
as  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  515-520;    Dec.  Dig.  {  111.*] 

2.  Evidence  (S  419*)— Parol  Evidence— Ad- 
missibility. 

In  an  action  on  a  note,  payable  to  the 
attorneys  of  the  maker's  wife,  on  the  back  of 
which  was  indorsed  a  stipulation  making  it 
payable  only  on  the  procurement  of  a  divorce 
by  the  wife,  parol  evidence  to  validate  the  note 
by  contradicting  such  stipulation  and  showing 
that  the  note  was  for  the  payment  of  alimony 
was  properly  excluded,  as  an  attempt  to  over- 
throw the  written  contract  and  substitute  a 
new  one  in  its  place. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1912-1928;   Dec  Dig.  {  419.*] 

Appeal  from  Snperior  Court,  Pitt  County; 
Bragaw,  Judge. 

Action  by  CL  O.  Pierce  and  others  against 
B.  F.  Cobb  and  another.  From  a  judgment 
of  nonsuit,  plaintiffs  appeal.    Affirmed. 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellants.  Albiqn  Dunn,  of  Greenville,  for 
appellees. 

WALKER,  J.  This  action  was  brought  to 
recover  the  amount  of  two  notes  under  seal, 
dated  April  1,  1911,  one  for  the  sum  of  $500, 
due  June  10,  1911,  and  the  other  for  |1,000, 
due  October  15, 1911,  with  Interest  after  matu- 
rity. The  notes  were  payable  to  C  C.  Pierce 
and  F.  C  Harding,  attorneys  of  Mrs.  Ruth 
Cobb,  plaintiffs,  and  were  signed  by  B.  F. 
and  J.  H.  Cobb,  defendants.  On  the  back  of 
the  notes,  at  the  time  they  were  executed, 
was  the  following:  "It  Is  fully  understood 
and  agreed  that  this  note  shall  not  become 
due  nor  collectible  In  any  event  until  Mrs. 
Ruth  Cobb  shall  have  obtained  ftom  her  hus- 
band, the  said  B.  F.  Cobb,  In  a  court  of  com- 
petent jurisdiction,  a  complete  and  absolute 
divorce  from  the  bonds  of  matrimony,  and 
shall  present  the  said  B.  F.  Cobb  a  duly  cer- 
tified  copy   of    the   decree    granting   same. 


This  being  the  consideration  for  which  this 
note  Is  given.  If  the  said  Ruth  Cobb  shall 
fail  to  secure  said  divorce  within  at  least 
six  months  from  the  10th  day  of  June,  1911, 
then  this  note  shall  be  null  and  void.  And 
the  payees  herein,  In  accepting  this  note, 
agree  to  the  conditions  above  set  out** 
Plaintiffs  offered  to  show  by  the  testimony 
of  Cw  C  Pierce,  one  of  the  plaintiffs,  that  the 
writing  on  the  ba<&  of  the  notes  did  not 
truly  express  the  agreement,  and  that  the 
real  agreement  was  really  one  to  pay  alimo- 
ny; he  admitted,  though,  that  he  knew  of 
the  Indorsement  when  he  received  the  notes 
for  Mrs.  Ruth  Cobb,  and  that  it  provided 
that  the  consideration  of  the  notes  was  the 
divorce  of  the  defendant  B.  F.  Cobb  from 
the  bonds  of  matrimony,  and,  while  he  pro- 
tested against  the  Insertion  of  the  clause,  he 
did  not  require  that  It  should  be  stricken 
out,  but  received  the  notes,  and  has  brought 
this  action  upon  them  with  the  Indorsement 
still  there,  and  also  that  the  understanding 
was  that  the  notes  should  not  be  paid  until 
the  divorce  was  granted.  The  testimony  of 
C.  C.  Pierce  was  tendered  In  these  words: 
"Plaintiffs  offer  to  prove  a  contradiction  of 
the  stipulation  on  the  back  of  the  notes  and 
that  such  proof  will  show  a  lawful  consider- 
ation for  the  payment  of  support  and  alimo- 
ny." At  the  close  of  the  plaintiff's  evidence, 
the  court  ordered  a  nonsuit,  and  plaintiffs 
appealed. 

The  objection  was  made  that  plaintiffs 
cannot  maintain  this  action  because  they  are 
not  the  real  parties  in  Interest  (Revlsal,  { 
400),  nor  are  they,  within  the  meaning  of 
Revlsal,  §  404,  "trustees  of  an  express  trust,'* 
and  Martin  v.  Mask,  158  N.  C  436,  74  &  E 
343,  was  dted  in  support  of  the  contention; 
but  we  need  not  decide  that  question,  as  we 
are  satisfied  that  upon  another  ground  the 
notes  are  void,  and  the  nonsuit  was  properly 
entered. 

[1]  No  contract  which  Is  against  good  mor- 
als or  the  public  policy  of  the  state  will  be 
enforced  by  its  courts.  If  the  consideration 
upon  which  it  is  based  is  illegal,  the  courts 
will  leave  the  parties  where  it  found  them, 
and  will  lend  their  aid  to  neither  of  the  par- 
ties. The  law  will  give  no  sanction  to  a 
transaction  which  Involves  the  violation  of 
its  principles,  nor  will  it  afford  a  remedy  to 
compel  either  of  the  parties  to  perform  its 
obligation.  It  was  said  in  Edwards  v.  Golds- 
boro,  141  N.  G.  at  page  72,  63  S.  E.  652,  at 
page  656  (4  Hi.  R.  A.  [N.  &]  589,  8  Ann.  Cas. 
479):  **The  law  gives  no  action  to  a  party 
upon  an  Illegal  contract,  either  to  enforce  it 
directly  or  to  recover  back  money  paid  on  it 
after  it  has  been  executed.  Webb  v.  E^l- 
chire,  25  N.  C  485  [40  Am.  Dec.  419] ;  War- 
den V.  Plummer,  49  N.  C.  524;  15  Am.  &  Eng. 
Enc.  (2d  Ed.)  997.  The  rule  rests  upon  the 
broad  ground  that  no  court  will  allow  Itself 
to  be  used  when  its  judgment  will  consum- 
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mate  an  act  forbidden  by  law.  The  maxim 
is,  *E3i  dolo  malo  (or  ex  turpi  causa)  non  ori- 
tur actio/  and  the  kindred  one  is,  'In  pari 
delicto  potior  est  conditio  defendentis/  In 
such  cases  the  law  leaves  the  parties  where 
it  finds  them.  When  parties  are  in  pari  de- 
licto in  respect  to  an  illegal  contract,  and 
one  obtains  advantage  over  the  other,  a  court 
will  not  grant  relief  (Wright  v.  C^in,  93  N. 
C.  290),  and  when  they  have  united  in  an  un- 
lawful transaction  to  injure  another  or  oth- 
ers or  the  public,  or  to  defeat  the  due  admin- 
istration of  the  law,  or  when  the  contract  is 
against  public  policy,  or  contra  bonos  mores, 
the  oourts  will  not  enforce  it  in  favor  of  ei- 
ther party.  York  v.  Merritt,  77  N.  C.  213; 
Id.,  80  N.  C.  285;  King  v.  Winants,  71  N. 
a  469  [17  Am.  Rep.  11] ;  Pinckston  v.  Brown, 
56  N.  C.  494;  Sparks  v.  Sparks,  94  N.  O. 
532."  If  the  object  of  a  contract  is  to  di- 
vorce man  and  wife,  the  agreement  is 
against  public  policy  and  void.  The  reason 
of  this  rule  is  that  the  law  views  with  re- 
pugnance all  contracts,  the  purpose  or  direct 
tendency  of  which,  as  gathered  from  its 
terms,  is  to  dissolve  the  marriage  tie,  because 
of  its  regard  for  virtue,  the  good  order  of  so- 
ciety, the  welfare  of  the  children  as  the  fruit 
of  the  union,  and  the  peculiar  sanctity  of 
the  marital  relation.  The  husband  and  wife 
cannot  do  by  their  consent  what  the  law  for- 
bids to  be  done  except  by  the  legislative  will, 
and  then  only  In  the  way  and  by  the  method 
authorized.  "The  inducement  of  a  wife  to 
sue  for  a  divorce  by  a  promise  on  the  part 
of  the  husband  to  renumerate  her  for  it,  or 
for  a  husband  and  wife  to  agree  that  one  of 
them  shall  bring  a  suit  for  a  divorce  and  the 
other  shall  not  defend,  is  against  the  law 
which  recognizes  and  upholds  the  sanctity 
of  marriage  and  is  void.  The  same  is  true 
of  an  agreement  after  a  divorce  has  been 
granted  that  the  husband  will  pay  the  wife 
money  if  she  will  not  move  for  a  new  trial, 
or,  where  the  divorce  has  been  wrongfully 
granted,  that  the  parties  will  not  disturb  it. 
And  an  agreement  not  to  sue  or  make  claim 
for  alimony  has  been  held  void.  A  promise 
tu  marry  made  by  a  man  already  married,  to 
take  efiTect  when  he  has  obtained  a  divorce 
from  his  present  wife,  is  illegal  and  void.'^ 
9  CJyc  519,  520.  All  thl^  will  be  found  fully 
discussed  in  the  books,  and  especially  in  the 
one  Just  cited.  It  is  such  familiar  learning 
that  we  need  not  make  further  comment  up- 
on it  Archbell  v.  Archbell,  158  N.  O.  408,  74 
S.  B.  327. 

[2]  The  remaining  question  is  whether  this 
contract  is  within  the  principle  and  the  de- 
nunciation of  the  law.  We  think  it  will  so 
appear  by  an  examination  of  the  indorse- 
ment on  the  notes.  It  stipulates  that  Mr& 
Ruth  Cobb  shall  obtain  a  divorce  in  the 
courts,  and  that  the  notes  are  not  to  be  pay- 
able until  she  has  done  so,  and  she  is  al- 
lowed only  six  months  within  which  to  se- 
cure the  divorce.    In  other  words,  she  must 


obtain  a  divorce  as  a  condition  of  her  right 
to  have  the  money  upon  the  notes,  and  she 
^must  do  it  quickly,  or  at  least  without  any 
delay,  the  penalty  of  which  is  the  forfeiture 
of  the  money.  She  could  not,  under  our 
procedure,  obtain  the  divorce  in  shorter  time 
than  that  fixed  by  the  instrument  There 
is  a  clear  and  irresistible  implication  to  be 
drawn  from  the  terms  of  the  written  condi- 
tion that  B.  F.  Cobb,  the  husband,  will  not 
resist  or  retard  her  recovery,  but  she  was 
to  have  her  own  way.  If  we  could  consider 
the  testimony  of  Mr.  Pierce,  it  would  ap- 
pear that  the  object  of  this  transaction,  as 
we  have  stated  it,  was  well  understood  by 
the  parties,  and  so  well  was  its  legal  effect 
appreciated  that  he  protested  against  it,  but 
did  not  have  the  illegal  stipulation'  eUmlnat: 
ed.  It  would  also  appear  that  the  husband 
was  engaged  in  assisting  his  wife  to  procure 
evidence,  the  testimony  of  a  lewd  woman, 
to  convict  him  of  infidelity,  so  that  a  divorce 
a  vinculo  might  be  had,  and  a  deposition 
for  this  purpose  was  actually  taken  and  the 
name  of  another  witness  of  unsavory  reputa- 
tion was  furnished.  But  it  is  not  necessary 
that  the  oral  testimony  should  be  further 
dwelt  upon,  as  the  instrument,  we  think,  is 
void  on  its  face,  without  any  aid  from  ex- 
trinsic facts,  and,  besides,  the  offer  to  con- 
tradict or  vary  its  terms  was  properly  ex- 
cluded from  consideration  in  granting  the 
nonsuit  This  was  not  a  proposal  to  show 
a  parol  agreement  contemporaneous  with 
and  collateral  to  the  written  agreement,  and 
also  consistent  with  it,  so  that  the  two  could 
well  stand  together  in  perfect  harmony ;  but 
it  was  an  attempt  to  overthrow  the  written 
contract  and  to  substitute  a  new  one  in  its 
place,  the  terms  of  which  are  not  only  repug- 
nant to  it,  but  utterly  destructive  of  it  The 
rule  is  established  that  the  collateral  oral 
agreement  must  not  contradict  that  which 
is  written,  but  leaving  it  in  full  force,  as 
expressed  by  the  parties  in  the  writing,  the 
other  part  of  the  contract  is  permitted  to  be 
shown  in  order  to  round  it  out,  so  that  it 
will  appear  in  its  completeness,  the  same  as 
if  all  of  it  had  originally  been  reduced  to 
writing.  £3vans  v.  Freeman,  142  N.  0.  61, 
54  S.  SI  847.  In  Clark  on  Contracts  (2d 
Bd.)  p.  85,  the  rule  is  thus  expressed: 
'*Where  a  contract  does  not  fall  within  the 
statute,  the  parties  may  at  their  option  put 
their  agreement  in  writing,  or  may  contract 
orally,  or  put  some  of  the  terms  in  writing 
and  arrange  others  orally.  In .  the  latter 
case,  although  that  which  is  written  cannot 
be  varied  by  parol  evidence,  yet  the  terms 
arranged  orally  may  be  proved  by  parol,  in 
which  case  they  supplement  the  writing,  and 
the  whole  constitutes  one  entire  contract" 

The  foregoing  principles  are  fully  discuss- 
ed in  CTobb  v.  Qegg,  137  N.  a  163,  49  a 
EL  80;  Typewriter  Co.  v.  Hardware  Co., 
143  N.  C.  97,  55  S.  B.  417;  Evans  v.  Free- 
man, supra;  Woodson  v.  Beck,  151  N,  C. 
144,  65  S.  B.  751»  31  L^  R.  A.  (Nv  B.)  235; 


352 


77  SOUTHEASTERN  BBPOBTEB 


(N.a 


Walker  v.  Cooper,  150  N.  O.  129,  63  S.  R 
681 ;  Basnigbt  v.  Jobbing  Ck>.,  148  N.  G.  350, 
62  S.  B.  420;  Walker  v.  Venters,  148  N.  C. 
388,  62  S.  Dl  510;  Medicine  Co.  ▼.  Blizell, 
148  N.  p.  384,  62  S.  EL  511— some  of  tbe  ear- 
lier cases  being  Twldy  v.  Saunderson,  31 
N.  C.  5,  Kerchner  v.  McRae,  80  N.  C.  219, 
Braswell  v.  Pope,  82  N.  C.  57,  and  Terry  v. 
Railroad  Co.,  91  N.  C.  236,'  dtlng  Hawkins 
V.  Lee,  8  Lea  (Tenn.)  42.  In  Cobb  v.  Clegg, 
supra,  after  stating  tbe  general  rule  tbat: 
**\Mien  parties  reduce  tbelr  agreement  to 
writing,  it  Is  a  rule  of  evidence  tbat  parol 
testimony  is  not  admissible  to  contradict,' add 
to,  or  vary  it;  for,  altbougb  there  may  be 
no  law  requiring  tbe  particular  agreement 
to  be  in  writing,  yet  the  written  memorial 
is  regarded  as  the  surest  evidence" — the 
court  further  said  that  this  rule  did  not  ap- 
ply where  the  writing  is  not,  and  was  not 
understood  to  be,  a  memorial  of  the  whole 
agreement,  which  is  severable  into  parts, 
one  of  the  parts  only  having  been  reduced  to 
writing,  for  in  such  a  case  it  is  competent  to 
show,  by  oral  proof,  the  other  part,  if  not 
in  conflict  with  that  which  had  been  written, 
the  oral  part  being  but  the  complement  or 
counterpart  of  the  other.  E}ven  when  the 
rule  is  properly  understood,  there  will  some- 
times be  difficulty  in  its  application,  as 
shown  in  the  cases  upon  the  subject;  but 
we  are  quite  sure  that  the  evidence  offered 
in  this  case  falls  within  the  rule  of  exclu- 
sion, as  it  plainly  not  only  contradicts  or 
varies  the  written  terms,  but  completely 
subverts  them,  or  at  least  displaces  them  for 
another  contract  with  different,  if  not  op- 
posite, stipulations.  In  Moffltt  v.  Maness, 
102  N.  C.  457,  9  S.  EX  399,  we  are  admonished 
that  the  salutary  rule  against  the  admis- 
sibility of  parol  testimony  to  vary  the  terms 
of  a  written  instrument  has,  perhaps,  been 
relaxed  too  much ;  the  farthest  limit  having 
been  reached,  beyond  which  it  is  not  safe  to 
go.  The  court  sounds  the  alarm  and  warns 
us  against  tbe  dangers  ahead,  which  warn- 
ing we  should  carefully  heed,  as  we  said  in 
Cobb  V.  Clegg,  supra.  It  is  best  to  trust  to 
the  words  of  the  writing,  which  the  parties 
have  chosen  to  protect  and  preserve  the  in- 
tegrity of  their  treaty,  than  to  rely  on  hu- 
man memory  for  the  exact  reproduction  of 
their  words,  for  Judge  Taylor  said,  in  Smith 
V.  Williams,  5  N.  O.  426,  4  Am.  Dec.  564: 
•The  writers  on  the  law  of  evidence  have 
accordingly,  in  arranging  the  degrees  of 
proof,  placed  written  evidence  of  every  kind 
higher  In  the  scale  of  probability  than  un- 
written; and  notwithstanding  the  splendid 
eloquence  of  Cicero  to  the  contrary,  In  his 
declamation  for  the  poet  Archias,  the  sages 
of  our  law  have  said  that  the  fallibility  of 
human  memory  weakens  the  effect  of  that 
testimony  whidi  the  most  upright  mind,  aw- 
fully Impressed  with  the  solemnity  of  an 
oath,  may  be  disposed  to  give.  Time  wears 
away  the  distinct  image  and  clear  impres- 
sion of  the  tSLCt  and  leaves  in  the  mind  un- 


certain opinions,  Imperfect  notions,  and 
vague  surmises." 

We  must  adhere  strictly  to  the  rule,  which 
is  of  very  ancient  origin  and  has  been  ac- 
cepted and  highly  regarded  from  the  earliest 
to  the  latest  periods  of  the  law,  as  affording 
the  safest  ground  for  courts  and  juries  to 
ascertain  and  settle  contested  rights,  by  re- 
quiring that  formal  writings,  which  bespeak 
solemnity  and  deliberation  in  their  prepara* 
tlon  and  execution,  ''shall  be  standing  evi- 
dence against  the  parties  entering  into  them,** 
as  it  was  put  by  Justice  Ashurst  in  4  Term, 
331.  The  solemn  wills,  deeds,  and  other 
writings,  by  which  we  settle  our  estates  and 
rights,  were  once  said  to  be  the  laws  which 
private  men  are  allowed  to  make  for  them- 
selves and  not  to  be  altered,  even  by  the 
king  in  his  courts  of  law,  and  not  in  the 
court  of  conscience,  except  for  fraud  or  mis- 
take. Lord  Dyer,  in  Plowden,  345.  In  two 
more  recent  cases,  the  rule  is  considered 
with  special  reference  to  facts  much  like 
those  now  before  us.  Sir  William  Grant 
said,  in  7  Vesey,  211:  "By  the  rule  of  law, 
independent  of  the  statute,  parol  evidence 
cannot  be  received  to  contradict  a  written 
agreement  To  admit  it  for  the  purpose  of 
proving  that  the  written  instrument  does 
not  contain  the  real  agreement  would  be  the 
same  as  receiving  it  for  every  purpose.  It 
was  for  the  purpose  of  shutting  out  that 
inquiry  that  the  rule  was  adopted.  Though 
the  written  instrument  does  not  contain  the 
term^,  it  must  in  contemplation  of  law  be 
taken  to  contain  the  agreement,  as  furnish- 
ing better  evidence  than  any  parol  can  sup- 
ply." And  Judge  Chase  said,  in  0*Harra  v. 
Hall,  4  Dall.  340,  1  Li  Ed.  858:  "You  may 
explain,  but  you  cannot  alter,  a  written  con- 
tract by  parol  testimony.  A  case  of  explana- 
tion Implies  uncertainty,  ambiguity,  and 
doubt  upon,  the  face  of  the  instrument.  But 
the  proposition  now  is  a  plain  case  of  alter- 
ation ;  that  is,  an  offer  to  prove  by  witnesses 
that  the  assignor  promised  something  be- 
yond the  plain  words  and  meaning  of  his 
written  contract  Such  evidence  is  inad- 
missible, and  has  been  so  adjudged  In  the 
Supreme  Court  in  Clarke  v.  Russel,  8  Dall. 
415  [1  Lw  EM.  660].  I  grant  that  chancery 
will  not  confine  Itself  to  the  strict  rule,  in 
cases  of  fraud  and  of  trust;  but  we  are 
sitting  as  judges  at  common  law,  and  I  can 
perceive  no  reason  to  depart  from  It" 

The  proposal  here  is  to  show  a  different 
contract,  for  the  purpose,  it  is  said,  of  purg- 
ing the  one  which  is  evidenced  solely  by  the 
writing  of  its  illegal  taint;  but  this  will 
not  do,  as  it  plainly  contravenes  the  rule  of 
exclusion.  If  there  was  any  mistake  In  ex- 
pressing the  true  agreement,  the  party  must 
resort  to  a  different  method  for  its  correc- 
tion, by  which,  perhaps,  relief  might  be  had, 
if  the  case  appealed  to  the  conscience  of  the 
court,  which  is,  at  least,  doubtful.  Defend- 
ant denies  that  tbe  parties  have  failed  to 
embody  their  agreement  in  the  writing  and 
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relies  upon  the  rula  The  offer  to  change 
the  aspect  of  the  contract  by  oral  proof  has 
somewhat  the  appearance  of  an  afterthought 
by  the  wife.  The  transaction  has  passed  be- 
yond the  stage  where  any  locus  poenitentise 
can  be  found  to  avail  anything  in  her  extrem- 
ity. It  is  not  what  the  man  and  his  wife 
may  now  think  would  have  been  a  better 
Instrument  for  them,  or  a  more  ingenious, 
though  less  ingenuous,  form  of  expression, 
in  view  of  the  attack  now  made  upon  the 
notes  in  suit,  and  certainly  not  what  one 
of  them  may  so  think,  but  what  they  really 
have  done,  as  shown  by  their  written  and 
not  their  spoken  words.  They  entered  into 
a  contract  forbidden  by  the  law,  and  we  can 
give  no  aid  to  its  enforcement,  but  muBt  af- 
firm the  Judgment  of  nonsuit 
Affirmed. 

aa  N.  c.  441) 

CARSON  V.  NATIONAL  LIFE  INS.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    March  5, 

1913.) 

L  Contracts  (§  35*)— Sign atums— Effect. 

As  a  general  rule,  one  who  signs  a  writ- 
ten contract  is  bound  by  its  terms,  though  his 
name  does  not  appear  in  the  body  of  the  in- 
strument, the  test  being  whether,  on  reading 
the  entire  instrument  without  the  aid  of  ex- 
trinsic evidence,  it  plainly  appears  that  such 
signer  intended  to  execute  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {(  171-185;  Dec.  Dig.  S  35.*] 

2.  Insuranob  (I  209*)— LmB  Insubancb— As- 
signment or  Policy. 

A  written  instrument  signed  and  acknowl- 
edged by  insured  and  the  beneficiary,  providing 
that  the  insured  thereby  assigned  to  a  .third 
person  the  insurance  policy  and  empowered 
the  assignee  to  recover  thereon,  appointing 
him  the  Insured's  attorney  irrevocably  to  take 
all  steps  necessary  to  such  recovery,  was  the 
written  contract  of  the  beneficiary  and  amount- 
ed in  form  to  an  absolute  assignment  of  his 
rights,  though  he  was  not  named  in  the  body 
of  the  instrument 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  479;  Dea  Dig.  §  209.^] 

8.  Insubanob  (I  665*)— Action  bt  Assionsb 
—Proof. 

In  an  action  over  the  proceeds  of  an  insur- 
ance policy,  defendant,  to  sustain  his  conten- 
tion that  the  assignment  of  the  policy  to 
plaintiff,  though  absolute  in  form,  was  in  fact 
only  as  a  pledge,  need  only  produce  a  pre- 
ponderance of  the  evidence,  ana  not  necessarily 
''dear  and  convincing"  evidence. 

pSd.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  ||  1555,  1707-1728:  Dec  Dig.  { 
666.*] 

4.  Contracts     (|     150*)  —  Construction — 
HsADiNG  or  Contract. 

A  statement  in  the  record  on  appeal  at  the 
top  of  a  written  contract  purporting  to  describe 
same  as  "an  absolute  assignment  and  power  of 
attorney"  could  not  be  given  substantial  effect 
In  interpreting  the  contract,  where  it  neither 
appeared  that  such  heading  was  intended  to 
be  a  constituent  part  of  the  contract,  or  that 
it  was  more  than  a  mere  estimate  by  plaintiff 
of  what  the  contract  contained. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  S  150.*] 


I     Appeal  from  Superior  Court,  Pitt  County; 
CUne,  Judge. 

Action  by  S.  T.  Carson  against  the  Nation- 
al life  Insurance  Company  and  George 
Briley.  From  a  judgment  for  plaintiff,  de- 
fendant Brlley  appeals.    New  trial  ordered. 

Civil  action  to  recover  on  a  life  insurance 
policy,  tried  before  bis  honor  B.  B.  Cllne, 
Judge,  and  a  jury,  at  September  term,  1912, 
of  the  superior  court  of  Pitt  county.  The 
policy.  In  the  sum  of  $1,000,  was  Issued  by 
the  company  on  the  life  of  one  David  A 
Briley  for  the  benefit  of  his  son  George. 
David  having  died,  the  suit  was  instituted 
by  plaintiff,  claiming  to  be  the  owner  under 
an  absolute  assignment  from  both  David  A, 
the  assured,  and  George,  the  beneficiary,  evi- 
denced by  written  contract  in  terms  as  fol- 
lows: 

"Absolute  Assignment  with  Power  of  At- 
torney. (Duplicate^)  In  consideration  of  the 
sum  of  one  dollar  and  of  other  valuable  con- 
siderations to  me  In  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  I,  David  A 
Briley,  of  Bethel  township,  In  the  county 
of  jeitt  and  state  of  North  Carolina,  issued 
24th  day  of  March,  1006,  by  the  National 
Life  Insurance  Company,  of  Montpelier,  Ver- 
mont, for  the  sum  of  $1,000.00  and  number 
180121,  do  hereby  assign,  transfer  and  set 
over  unto  S.  T.  Carson  of  Bethel,  N.  C,  in 
the  county  of  Pitt,  and  state  of  North  Caro- 
lina, the  said  policy  or  contract  of  insurance 
with  all  its  benefits  subject  to  its  conditions 
and  to  the  rules  and  regulations  of  the 
said  National  Life  Insurance  Company,  to 
have  and  to  hold  the  same  unto  the  said  as- 
signee, his  executors  or  administrators  for- 
ever. And  I  do  hereby  authorize  and  em- 
power the  said  S.  T.  Carson,  his  executors 
or  administrators,  to  surrender  said  policy 
or  contract  of  insurance  at  any  time  at  or 
before  its  maturity,  for  its  cash  value,  as 
the  same  may  be  determined  by  the  said 
National  Life  Insurance  Company  at  the 
time  of  said  surrender,  and  to  give  to  said 
company  a  valid  and  sufficient  receipt  there- 
for in  the  form  required  by  said  company, 
which  receipt  I  hereby  promise  and  agree 
shall  be  binding  upon  me,  my  heirs,  execu- 
tors or  administrators,  and  more  fully  to  ac- 
complish and  effectuate  the  purpose  of  this 
assignment,  I  do  hereby  make,  constitute 
and  appoint  the  said  S.  T.  Carson,  his  admin- 
istrators, or  executors,  my  attorney  irrevo- 
cable, to  take  all  proceedings  in  my  name 
and  stead,  but  to  his  use  to  ask,  demand, 
levy,  require  and  receive  of  and  from  the 
said  National  Lif6  Insurance  Company,  or 
others,  all  and  singular,  the  sum  and  sums  of 
money  which  shall  and  may  be  found  due  and 
payhble,  belonging  and  coming  unto  me  by 
any  means  whatsoever  for,  by  or  on  account 
of  the  above-named  policy  or  contract  of  in- 
surance, whether  by  death  or  by  act  of  the 
insured,  or  maturity  under  its  terms,  without 
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tlie  payment  to  me  of  any  fnrtber  considera- 
tion. And  for  the  consideration  above  ex- 
pressed, I  hereby,  for  myself,  my  heirs,  ex- 
ecutors or  administrators  do  covenant  and 
guarantee  to  the  aforesaid  assignee,  his  ex- 
ecutors or  administrators,  that  the  afore- 
said policy  or  contract  of  insurance  No. 
180121,  belongs  to  me  and  is  free  and  clear 
from  all  liens  and  incumbrances,  that  I  have 
made  no  other  transfer  or  asslgnmeiit  of, 
nor  power  of  attorney  to  collect  upon  the 
same,  which  is  now  in  force,  that  it  Is  not 
affected  by  any  proceedings  in  bankruptcy 
or  insolvency  instituted  by  or  against  me 
since  its  issue,  that  I  have  good  right,  full 
power  and  lawful  authority  to  assign  the 
same  in  manner  and  form  aforesaid,  that 
I  will  at  any  time  hereafter,  at  the  cost 
of  the  said  assignee,  his  executors  or  admin- 
istrators make,  do,  execute  or  procure  to  be 
made,  done,  or  executed,  such  reasonable 
assurances,  acts  and  instruments  for  the 
more  effectual  confirmation  of  this  assignment 
as  may  be  requested  by  him  or  them,  and 
that  the  said  assignee,  has  by  the  value  paid 
by  the  said  assignor,  an  insurable  interest 
in  the  life  insured,  as  represented  by  said  pol- 
icy or  contract  of  insurance  to  an  amount 
equal  to  its  greatest  value  under  any  circum- 
stances. In  witness  whereof,  I  have  hereunto, 
and  to  duplicate  hereof,  set  my  hand  and 
seal,  this  9th  day  of  October,  A.  D.  1907. 

bis 
••David  X  A,  Briley  [L.  SJ 

mark 
his 

••George  X   Briley. 

mark 

••State  of  North  Carolina,  County  of  Pitt— 
88.:  Be  it  known  that  on  the  19th  day  of 
October,  A.  D.  1907,  before  me,  a  notary  pub- 
lic in  and  for  said  county  in  the  state  afore- 
said, duly  commissioned  and  sworn,  person- 
ally came  and  appeared  David  Briley  and 
G^eorge  Briley,  of  legal  age,  to  me  personally 
known,  and  known  to  me  to  be  the  same  per- 
son described  in,  and  who  executed  the 
foregoing  instrument,  and  to  me  acknowl- 
edged the  same  to  be  their  free  act  and  deed. 
In  testimony  whereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  seal  of 
office,  the  day  and  year  last  above  written. 
"W.  H.  Woolard,  Notary  Public. 
•*My  commission  expires  10-26-07." 
Suit  having  been  instituted  against  the 
company,  it  paid  the  amount  due  on  the 
policy  into  court,  accompanied  by  the  state- 
ment that  it  had  been  notified  by  George 
Briley,  the  son  and  beneficiary,  that  he  was 
the  owner,  and  suggesting  that  said  George 
be  made  a  party.  This  having  been  done, 
George  Briley  answered,  denying  that  he  had 
knowingly  signed  the  contract,  alleged  that 
the  signatures  had  been  procured  by  fraud, 
and  further  in  effect  that  the  policy  had 
been  by  him  turned  over  to  plaintiff  and  the 
written  contract  signed  by  him  under  a  fur- 
ther agreement  and  understanding  that  the 


policy  and  its  proceeds  should  be  held  by 
plaintiff  as  collateral  for  certain  amounts 
which  plaintiff  had  advanced  and  might  be 
required  to  advance  in  keeping  the  policy 
alive  by  payment  of  premiums,  and  so  de- 
manded judgment  that  after  allowing  plain- 
tiff for  all  sums  advanced  by  him  and  6  per 
cent  interest  that  th'G  remainder  of  the 
money  be  paid  to  defendant  The  court 
charged  the  Jury  properly  on  the  issues  as  to 
fraud  in  the  execution  of  the  contract,  and 
being  of  opinion  that  the  instrument  if  exe- 
cuted by  George  Briley  amounted  to  absolute 
assignment  of  the  policy,  and  the  same  being 
in  writing,  defendant  could  only  claim  an 
interest  in  the  policy  or  its  proceeds  by  es- 
tablishing his  alleged  agreement  by  dear, 
strong,  and  convincing  testimony,  etc.;  the 
position  being  expressed  in  the  charge  as  fol- 
lows: **Therefore,  where  one  alleges  that 
a  will  or  deed,  or  an  assignment  of  an  in- 
strument absolute  upon  its  face,  was  in  fact 
intended  for  a  different  purpose,  then  the 
person  alleging  this  condition  or  trust  which 
he  seeks  to  attach  to  the  paper  must  satisfy 
the  jury  by  evidence  that  is  clear,  strong, 
cogent,  and  convincing  that  the  alleged  agree- 
ment between  the  parties,  which  does  not 
appear  upon  the  face  of  the  paper,  was  in 
fact  a  part  of  the  agreement  between  them 
at  the  time,  and  that  this  intent  should  be 
included  in  the  paper  writing."  Defendant 
excepted.  Verdict  on  the  issues  for  plain- 
tiff. Judgment,  and  defendant  again  ex- 
cepted and  appealed. 

Harry  Skinner  and  Albion  Dunn,  both  of 
Greenville,  for  appellant  Julius  Brown  and 
S.  J.  Everett,  both  of  Greenville,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1,2]  As  a  general  rule,  one  who 
subscribes  his  name  to  a  written  contract  at 
the  place  usual  for  obligors  in  such  a  paper 
is  bound  by  its  terms  as  a  written  agree- 
ment, though  his  name  may  not  so  appear  In 
the  body  of  the  instrument  (9  Cyc  p.  301); 
the  test  being  whether,  on  perusal  of  the 
entire  instrument  and  without  the  aid  of 
extrinsic  evidence,  it  plainly  appears  that 
such  signer  intended  to  execute  it  anS  be 
bound  by  its  terms.  Clark  v.  Bawson,  2 
Denio  (N.  Y.)  135;  Perkins  v.  Goodman,  21 
Barb.  (N.  Y.)  218 ;  Ex  parte  Fulton,  7  Cow. 
(N.  Y.)  484;  Thompson  v.  Coffman,  15  Or. 
631.  16  Pac.  713 ;  Staples  ▼.  Wheeler,  38  Me. 
372;  Danker  v.  Atwood,  119  Mass.  146; 
Amer.  Digest  (Cent  Ed.)  Contracts,  i  773. 
By  reason  of  the  test  suggested,  the  princi- 
ple will  to  a  great  extent,  but  not  univer- 
sally, be  confined  in  its  application  to  con- 
tracts which  create  a  present  obligation  and 
are  on  their  face  unilateral  in  operation,  as 
in  the  case  of  a  promissory  note,  and  is  not 
permissible  where  the  written  instrument 
contains  mutual  or  dependent  stipulations, 
so  that,  without  the  aid  of  extrinsic  evidence, 
it  cannot  be  determined  whether  a  third  per- 
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son  who  joins  in  subscribing  to  the  paper  in- 
tended to  come  under  obligation  to  one  or 
the  other  of  the  contracting  parties;  an  in- 
stance of  this  occurring  in  Blackmer  y. 
Davis,  128  Mass.  538.  It  is  also  held  with 
us  and  by  the  weight  of  authority  elsewhere 
that  the  general  rule  does  not  obtain  in  in- 
struments conveying  or  assigning  rights  and 
interests  in  i*ealty,  more  particularly  when 
the  rights  of  married  women  are  claimed  or 
assailed  under  deeds  purporting  to  be  made 
by  the  husband  and  in  which  the  wife's 
name  only  appears  with  him  as  subscriber 
to  the  instrument.  In  such  case  the  deci- 
sions are  that  to  bind  the  wife  or  convey  or 
afiTect  her  interests  there  must  be  apt  and 
oi)eratlTe  words  of  assignment  by  her  in  the 
body  of  the  deed.  See  King  v.  Rhew,  lOS 
N.  C.  696,  13  S.  B.  174,  23  Am.  St  Rep.  76; 
Harrison  y.  Simons,  55  Ala.  510;  Bruce  y. 
Wood,  42  Mass.  (1  Mete.)  542,  35  Am.  Dec. 
380;  Lancaster  y.  Roberts,  144  111.  213,  33 
N.  E.  27.  In  the  case  before  us,  while  the 
contract  purports  to  assign  an  existent  in- 
terest in  the  absence  of  some  contrary  stipu- 
lation in  the  policy  of  insurance,  the  right 
to  make  such  assignment  rests  with  the  bene- 
ficiary Greorge  Briley  (Bliss  on  Life  Insur- 
ance [2d  Ed.]  i  337),  and  on  a  perusal  of  the 
entire  instrument  it  plainly  appears  that  it 
was  his  intent  to  transfer  the  policy  to  the 
assignee.  He  could  have  had  no  other  rea- 
sonable purpose,  and  under  the  general  prin- 
ciple first  stated  the  judge  correctly  ruled  that 
the  paper  writing  was  the  written  contract 
of  said  beneficiary  and  amounted  in  form  to 
an  absolute  assignment  of  the  same. 

[3]  While  we  uphold  his  honor's  decision 
In  the  respect  suggested,  we  are  of  opinion 
that  he  erred  in  charging  the  jury  that  the 
defendant  was  required  to  establish  his  posi- 
tion on  the  second  issue  "by  clear  and  con- 
yindng  eyidence**;  such  position  being  that 
the  policy,  though  taken  under  an  assign- 
ment absolute  in  form,  was  in  fact  held  as 
collateral.  This  wholesome  rule  as  to  the 
degree  of  proof  has  been  frequently  held  to 
apply  in  this  state  and  in  proper  case  ob- 
tains l>oth  as  to  real  and  personal  contracts. 
(Sallenger  y.  Perry,  130  N.  C.  134,  41  S.  B. 
11);  but  In  the  case  before  us,  and  others  of 
like  import,  it  only  preyalls  where  it  is  sought 
to  alter  or  reform  a  written  instrument  or 
annex  a  trust  thereto  because  it  is  necessa- 
ry to  do  so  in  order  to  assert  the  right  claim- 
ed or  to  avoid  a  material  contradiction  of 
'  a  written  contract  or  the  portion  of  it  which 
the  parties  haye  reduced  to  writing.  Thus 
when  it  is  alleged  that  a  deed  conyeying  real- 
ty, absolute  in  form,  was  intended  as  a  mort- 
gage, contracts  concerning  realty  are  requir- 
ed to  be  in  writing,  and  in  order  to  carry 
out  the  contract  as  claimed  it  is  necessary 
to  reform  a  solemn  written  instrument,  and 
the  principle  referred  to  applies,  and  where, 


as  in  the  case  of  Sallenger  y.  Perry,  supra, 
the  position  contended  for  involyes  a  direct 
contradiction  of  the  written  contract,  this, 
too,  necessitates  a  change  in  the  written  in- 
strument and.  must  be  established  by  the 
same  degree  of  proof.  The  recent  cases  of 
Fertilizer  Works  y.  McLawhorn,  158  N.  C. 
274,  73  S.  E.  883,  Walker  v.  Venters,  148  N. 
C.  388,  62  S.  E.  510,  and  White  y.  Carroll, 
147  N.  G.  830,  61  S.  B.  196,  are  instances  of 
this  character;  but  in  these  assignments  of 
ordinary  mercantile  or  business  contracts  it 
is  very  generally  held  that  it  is  competent 
for  the  parties  to  prove  by  parol  that  as  a 
part  of  the  agreement  the  Instrument  should 
be  held  as  collateral  to  secure  a  debt  Such 
a  position  does  not  necessarily  require  or  in- 
volve a  change  in  the  writing,  but,  recogniz- 
ing the  contract  as  written  and  as  necessary 
to  pass  the  title,  it  only  superadds  the  addl- 
tioiial  stipulation  indicated  which  the  parties 
have  made  by  paroL  It  presents  a  case  where 
part  of  the  contract  only  is  in  writing,  and 
the  additional  feature,  having  been  made  by 
parol  and  being  valid  when  so  made,  can  be 
shown  and  established  by  a  preponderance 
of  the  proot  The  principle  was  discussed  in 
two  cases  at  the  present  term  (Pierce  y.  Cobb, 
77  S.  E.  350,  and  Lytton  v.  Lumber  Co.,  77 
S.  E.  233),  and  is  illustrated  in  several  re- 
cent decisions  of  the  court  (Typewriter  Co. 
V.  Hardware  Co.,  143  N.  O.  »7,  55  S.  B.  417; 
Eyans  y.  Freeman,  142  N.  C.  61,  54  Sw  B. 
847),  andy  as  stated,  is  very  generally  applied 
in  assignments  of  these  ordinary  mercantile 
contracts  taken  as  collateral  to  secure  in- 
debtedness including  insurance  policies,  cer- 
tificates of  stock,  etc.  (Kendall  y.  Insurance 
Co.,  171  Mass.  568,  51  N.  E.  464;  Riley  y. 
Bank,  164  Mass.  482,  41  N.  E.  679;  West- 
bury  y.  Simmons,  57  S.  C.  467,  35  S.  E.  764; 
Chamberlain  y.  Butler,  61  Neb.  730,  86  N. 
W.  481,  54  L.  R.  A.  338,  87  Am.  St  Rep.  478 ; 
and  principle  referred  to  in  editorial  note  at 
page  511  of  87  Am.  St  Rep.;  Brick  y.  Brick, 
98  U.  S.  514,  25  L.  Ed.  256). 

[4]  We  are  not  inadvertent  to  the  state- 
ment in  the  record  at  the  top  of  the  written 
contract  purporting  to  describe  the  same  as 
"an  absolute  assignment  and  power  of  attor- 
ney." It  was  not  shown  that  such  a  heading 
was,  or  was  intended  to  be,  a  constituent 
part  of  the  contract,  and  for  aught  that  ap- 
pears it  may  be  only  an  estimate  of  plain- 
tifT  as  to  its  contents,  and  certainly  on  the 
facts  presented  it  should  not  be  allowed  sub- 
stantial effect  in  the  interpretation.  Mill- 
hisersen  y.  Brdmann,  103  N.  C.  27,  9  S.  B. 
582;  Summers  y.  Hibbard,  153  IlL  102,  38 
N.  E.  899,  46  Am.  St  Rep.  872;  2  Page  on 
Contracts,  f  600. 

For  the  error  indicated,  defendant  la  en- 
titled to  a  new  trial  ot  the  causes  and  It  is 
so  ordered. 

New  trial. 
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(W.Va. 


(93  6.  C.  668) 

BURGESS  ▼.  ORUMPTON. 

(Sapreme  Court  of  South  Carolina.    March  14, 

1913.) 

1.  Appeal  and  Erbob  (§  781*)— DishissaIt^ 
Subsequent  Pbocbedinos  Below. 

Appeal  from  a  judgment  for  plaintiff  must 
be  dismissed  when  it  appears  that  during  its 
pendency  defendant  has  been  granted  a  new 
trial,  and  has  recovered  a  judgment  from  which 
no  appeal  has  been  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3122 ;  Dec.  Dig.  i  781.»] 

2.  Costs  ({  223*)— Costs  on  Appeal— Allow- 
ance—Jubisdiction  OF  Supreme  Coubt. 

Since  the  Supreme  Court's  power  concern- 
ing allowance  of  costs  on  appeal  is  limited  to 
review  of  orders  of  the  circuit  court,  it  cannot, 
in  dismissing  an  appeal,  provide  for  appellant's 
disbursements  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Coats,  Cent 
Dig.  §§  83a-«37 ;  Dec  Dig.  i  223.*] 

Appeal  from  Common  Pleas.  Circuit  Court 
of  Oconee  County;  I.  C.  Klugh,  Judge. 

"To  be  officially  reported." 

Action  by  J.  B.  Burgess,  Jr.,  against  W. 
D.  Crumpton.  Judgment  for  plaintlft,  and 
defendant  appeals.     Appeal  dismissed. 

John  R.  Earle^  of  Walhalla,  for  appellant 
J.  W.  Shelor,  of  Walhalla,  for  respondent 


PER  CURIAM.  [1]  Upon  the  call  of  this 
case  for  hearing  in  this  court,  it  was  made 
to  appear  to  the  court  that  after  the  appeal 
had  been  taken  and  perfected  and  the  rec- 
ord printed  for  the  hearing  of  the  appeal, 
and  while  the  appeal  was  pending  in  this 
court,  but  before  it  was  heard,  the  defend- 
ant,  who  was  appellant,  made  a  motion  in 
the  circuit  court  to  vacate  the  judgment  ap- 
pealed from  and  grant  a  new  trial  on  the 
ground  of  after-discovered  evidence,  that 
Ills  motion  was  granted,  and  that  the  new 
trial  was  had,  and  resulted  In  a  Judgment 
for  the  defendant,  from  which  no  appeal  has 
been  taken.  It  necessarily  follows  that  this 
appeal  cannot  be  further  prosecuted. 

[2]  Appellant's  attorney  asked  that  the 
court  provide  in  its  order  dismissing  the 
appeal  that  he  be  allowed  the  necessary  dis- 
bursements of  the  appeal,  but  the  court  can- 
not make  such  an  order,  because  It  has  no 
original  Jurisdiction  of  the  matter.  This 
court  can  only  review  the  orders  of  the  cir- 
cuit courts  with  regard  to  the  taxation  of 
the  costs  and  disbursements  incident  to  ap- 
peals. Bradley  t.  Rodelsperger,  6  S.  0.  290; 
Huff  T.  Watklns,  20  S.  C.  477;  Dilling  v. 
Foster,  21  S.  C.  334;  Cooke  ▼.  Poole,  26  S.  O. 
821,  2  S.  EI  609;  Hecht  T.  IPriesleben,  28 
S.  C.  181,  6  S.  B.  476. 

The  appeal  la  therefore  dismissed  without 
prejudice,  and  without  any  intimation  of 
opinion  as  to  the  rights  of  either  party 
with  regard  to  the  costs  and  disbursements 
of  the  appeaL 


(72  W.  Ya.  K) 

GEORGE  et  ai  t.  COLLINS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  18,  1913.) 

(SvUah«9  hy  the  Court.) 

1.  Frauds,  Statute  of  (|  70*)— Estabush- 
icsNT  OF  Boundaries. 

Disputed     boundaries     between     adjoining, 
lands  may  be  settled  by  express  oral  agreement, 
executed  immediately,  and  accompanied  by  pos- 
session according  thereto. 

[E2d.  Note.— For  other  cases,  see  Frauds,  Stat* 
ute  of,  Cent  Dig.  |  112 ;   Dec  Dig.  i  70.*] 

2.  f^AuoB,  Statute  of  (i  70*)— Establish- 
ment OF  Boundabies. 

But,  to  make  valid  an  oral  agreement  fix- 
ing a  line  between  contiguous  tracts  of  land, 
there  must  be  doubt  and  uncertainty  as  to  dbe 
true  location  of  the  line  in  dispute,  else  the 
agreement  is  Toid. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat* 
ute  of,  Cent  Dig.  i  112;    Dec.  Dig.  §  70.*1 

3.  Boundaries   (i  48*)— Obal   Agbsbicsnt— 
Possession. 

To  establish  a  line  between  adjoining  own- 
ers, in  absence  of  express  agreement  fixing  it, 
by  acquiescence  and  recognition,  there  must 
be  actual  possession  up  to  the  line  by  the  party 
claiming  the  benefit  thereof  for  a  time  siimcient 
in  duration  to  warrant  the  inference  or  pre- 
sumption of  a  former  agreement  establishing  a 
delimitatioa  of  the  boundary. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  232-24(2;   Dec  Dig.  i  4a* J 

Error  to  Circuit  Court,  Pocahontas  County. 

Action  by  P.  A.  George  and  others  against 
M.  M.  Collins.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

George  A.  Revercomb,  of  Covington,  Va^ 
and  H.  L.  Van  Sickler,  of  Lewisburg,  for 
plaintiff  in  error.  Henry  Gilmer,  of  Lewis- 
burg, for  defendants  in  error. 


LTNCH,  J.  Plaintiffs  George  and  Miller 
own  lots  66  and  00  In  the  town  of  Ronce- 
verte,  bounded  by  Railway  avenue,  Maple  and 
Main  streets,  and  lots  95  and  58,  owned  by 
defendants.  By  ejectment,  the  former  seek 
recovery  of  an  area  or  strip  of  ground,  flat- 
iron  in  shape,  15  Inches  in  width  on  Railway 
avenue,  and  extending  to  a  point  on  Main 
street  along  the  dividing  line  between  the 
lots  owned  by  plalntiffd  and  tllose  owned  by 
defendants.  The  latter,  by  way  of  defense^ 
insist  that  doubt  and  uncertainty  existed  as 
to  the  proper  location  of  the  comer  of  lot  50 
at  the  intersection  of  Railway  avenue  and 
Maple  street,  thereby  causing  doubt  and  un- 
certainty as  to  the  proper  location  of  the 
comer  common  to  lots  55  and  56  on  the  same 
avenue,  and  therefore  of  the  line  common  to 
both  proprietors.  They  seek  to  proTe  an 
agreed  line  sQ»aratlng  the  lots,  and  acquies- 
cence therein.  Hie  proof  in  support  of  an 
agreement  fixing  such  Une  Is  Inherently  mea- 
ger and  inooncloslTe.  It  falls  short  of  that 
degree  of  certainty  required  to  sustain  an  ex- 
press contract  or  assent  thereto  by  ttxe  par- 
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ties.  In  snbstance  and  effect,  it  la  that  the 
plaintiff  George  objected  to  the  location  of  a 
building  on  lot  56  then  In  process  of  erection 
by  Slayen,  Collins*  immediate  predecessor  in 
title;  that  Slaven,  being  notified  of  the  ob- 
jection, met  George,  and,  after  some  dlscns- 
slon,  the  contractor  moved  the  foundation 
about  stz  inches  farther  from  the  building  on 
lot  56.  It  is  true  Slaven  and  Howard,  the 
contractor,  say  George  and  Slaven  '^agreed 
as  to  the  line  where  it  should  be."  But  Slay- 
en,  in  answer  to  a  question  whether  the  mov- 
ing of  the  house  was  satisfactory  to  George, 
replied,  "I  understood  it  was  at  the  time." 
He  was  then  asked,  "Did  George  say  any* 
thing  about  being  satisfied  or  dissatisfied?" 
and  answered,  "I  was  under  the  impression 
that  he  was  satisfied;"  '1  understood  there 
was  an  agreement  where  the  line  was;"  and 
that  "George  made  no  further  objection.** 
George  denies  agreement  between  him  and 
Slaven  in  reference  to  the  boundary  or  the 
removal  of  the  building.  He  says,  "I  did  not 
tell  him  [Slaven]  where*  to  move  it  I  had 
nothing  to  do  with  moving  it  back."  The 
Jury,  after  hearing  the  evidence  and  the  in- 
struction of  the  court,  found  for  the  plain- 
tiffs;' and,  after  refusal  to  grant  a  new  trial 
and  after  Judgment  on  the  verdict,  the  de- 
fendants obtained  this  writ  of  error.  They 
urge  reversal  on  the  ground  that  the  verdict 
Is  contrary  to  the  evidence. 

It  therefore  becomes  necessary  to  deter- 
mine whether,  In  view  of  the  facts  detailed, 
the  verdict  is  clearly  wrong.  We  do  flot 
think  it  Is.  Courts  uniformly  hold  an  oral 
agreement  fixing  a  boundary  line,  though  ex- 
press in  its  terms  and  clearly  proved,  void 
and  unenforceable,  except  where  it  seeks  to 
remove  doubt  and  uncertainty  as  to  the  true 
location  of  the  line.  Le  Comte  v.  Freshwater, 
66  W.  Va.  337,  40  S.  E.  238;  Hatfield  v. 
Workman,  35  W.  Va.  586,  14  S.  B.  153 ;  Mays 
V.  Hlnchman,  57  W.  Va.  602,  50  S.  E.  823; 
Wade  V.  McDougle,  59  W.  Va.  122,  52  S.  B. 
1026.  Doubt  and  uncertainty  constitute  the 
consideration  for  the  agreement.  Where  they 
are  wanting,  there  Is  no  consideration,  and 
therefore  no  valid  agreement.  The  surveyor 
found  no  difficulty  in  locating  the  comer  of 
lot  56  at  the  intersection  of  Railway  avenue 
and  Maple  street  That  established,  he  read- 
ily located  the  division  line  between  the  lots 
of  the  respective  parties,  thus  negativing  the 
existence  of  doubt  or  uncertainty  as  to  the 
proper  location  of  the  line  in  controversy.  So 
that,  had  defendants  succeeded  in  establish- 
ing the  agreement  upon  which  they  rely,  its 
invalidity  in  this  respect  would  defeat  reli- 
ance thereon  as  a  defense  in  ejectment.  They 
further  rely  upon  the  acquiescence  of  George 
in  the  construction  of  the  building  on  de- 


fendants' lot  He  conducted  a  drug  store  in 
a  building  on  his  lot  56,  and  daily  passed  and 
repassed  the  Collins  lot  during  the  construc- 
tion of  the  building  thereon,  covering  in  part 
the  contested  area.  Thus  he  could  not  avoid 
knowing  of  its  erection.  It  is  pertinent,  then, 
to  inquire  whether  the  court  can  deny  him 
recovery  in  this  action;  in  other  words, 
whether  he  is  estopped  from  asserting  title 
In  ejectment  to  the  disputed  strip.  Except 
under  rare  circumstances,  estoppel  by  con- 
duct Is  not  provable  in  a  court  of  law.  Courts 
of  equity  originated  the  doctrine,  and  its  ap- 
plication la  ordinarily  limited  to  them. 

[1,2]  But,  as  stated,  where  a  line  is  in 
controversy  and  uncertain,  it  may  be  located 
by  express  oral  agreement  accompanied  by 
immediate  possession  thereto  by  the  owners 
on  each  side;  or  where,  in  the  absence  of 
proof  of  such  agreement,  acquiescence  in  a 
division  line  continues  for  a  long  period  of 
time,  an  agreement  may  be  inferred  or  pre- 
sumed. Gwynn  v.  Schwartz,  32  W.  Va.  488,  9 
S.  E.  880;  Wade  v.  McDougle,  supra;  Bent 
V.  Elkins,  69  W.  Va.  11,  70  S.  B.  768. 

[3]  But  acquiescence  must  continue  for  a 
time  sufi^dent  in  duration  to  warrant  the 
Inference  or  presumption  of  a  former  agree- 
ment establishing  a  delimitation  of  the  bound- 
ary, otherwise  it  is  of  no  Importance.  In 
Gwynn  v.  Schwartz,  it  was  held  that  acquies- 
cence for  10  years  would  Justify  a  jury  In 
inferring  such  agreement;  and  in  Wade  v. 
McDougle,  that  the  acquiescence  and  recogni- 
tion relied  on  must  continue  for  the  period 
prescribed  by  the  statute  of  limitations,  and 
be  accompanied  for  that  period  by  actual  pos- 
session. It  was  further  held  in  Garrett  v. 
Oil  Co.,  66  W.  Va.  687,  66  S.  E.  741,  that  the 
only  equitable  defenses  available  in  eject- 
ment in  this  state  are  those  prescribed  by 
sections  3355  and  3356,  Code  1006,  in  suits 
by  vendor  against  vendee  or  mortgagor 
against  mortgagee,  and  upon  notice  served  as 
prescribed  by  section  3357  of  said  Code.  Sut^ 
tie  V.  Railroad  Co.,  76  Va.  284;  Jennings  v. 
Gravely,  92  Va.  877,  380,  23  S.  E.  768 ;  Han- 
ey  V.  Breeden,  100  Va.  781,  42  S.  E  916.  In 
our  cases,  where  acquiescence  is  relied  upon 
as  a  defense  in  actions  of  ejectment  involv- 
ing boundary  lines,  the  proof  tended  to  estab- 
lish a  valid  and  express  agreement  as  a  basis 
therefor.  Gwynn  v.  Schwartz,  supra;  Mays 
V.  Hlnchman,  supra;  Wade  v.  McDougle,  su- 
pra ;  Lewis  v.  Yates,  62  W.  Va.  575,  591,  59 
S.  E.  1073.  Such  proof  was  absent  in  this 
case. 

From  what  has  been  said,  and  in  view  of 
these  authorities,  the  conclusion  reached  la 
that,  under  the  circumstances  stated,  tho 
judgment  of  the  circuit  court  must  be  af- 
firmed. 
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(W.Va. 


(72  W.  Va.  28) 

BnDDLE  ATLANTIC  IMMIGRATION  CO.  v. 

STOUT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Fteb.  18,  1913.) 

(Syllabus  hy  the  Court  J 

1.  Bills  and  Notes  (§  518*)— Draft— Action 
BT  Patee. 

In  absence  of  evidence  to  the  contrary, 
proof  showing  a  draft  as  part  consideration  for 
the  purchase  of  real  estate,  drawn  by  the  pur- 
chaser, at  the  instance  of  the  seller,  to  one 
negotiating  the  sale,  is  prima  facie  sufficient, 
with  the  draft  itself,  to  warrant  recovery  in 
any  proper  action  by  the  payee  against  the 
drawer. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f§  1816-1820;    Dec.  Dig.  § 

2.  Bills  and  Notes  (S  92*)— Consideration. 

Such  proof  shows  a  contract  upon  a  valu- 
able consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  166-173,  175-205,  208- 
212 ;    Dec  Dig.  §  92.*] 

3.  Bills    and   Notes   ({    503*)— Action    on 
Draft— Evidence. 

The  trial  court  erred  in  excluding  the  evi- 
dence and  directing  a  verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1733-1739;  Dec.  Dig.  § 
503.*] 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  the  Middle  Atlantic  Immigration 
Company  against  W.  T,  Stout  Judgment  for 
defendant,  and  plalnti£F  brings  error.  Re- 
versed. 

Leroy  V.  Holsberry,  of  Phllippi,  for  plain- 
tiff in  error.  Warren  B.  Kittle,  of  PhlUppl, 
for  defendant  In  error. 

LYNCH,  J.  Plaintiff  sued  before  a  justice, 
and  recovered  Judgment  for  the  amount  of  a 
draft  for  $100,  drawn  in  its  fav.or  by  defend- 
ant On  appeal,  the  circuit  court,  on  motion, 
excluded  its  evidence,  and  directed  a  verdict 
for  defendant  To  this  action  the  plaintiff 
excepted,  and  obtained  this  writ  of  error. 

It  complains  of  the  refusal  of  the  trial 
court  to  sustain  Its  objection  to  defendant's 
plea  of  failure  of  consideration,  because  not 
verified  as  required  by  section  5,  c.  126,  Code 
1906.  This  objection  Is  not  tenable.  Under 
the  general  issue — nonassumpsit,  or  Its  equiv- 


alent upon  appeal  from  a  justice — ^failure  of 
consideration  and  the  other  facts  set  out  In 
the  plea  may  be  proved,  with  or  without  such 
plea.  McClanahan  v.  Caul,  63  W.  Va.  418,  60 
S.  B.  382;  Organ  Co.  v.  House,  25  W.  Va. 
64;  Accident  Association  v.  Rockey,  93  Va. 
684,  25  S.  E.  1009 ;  Hogg's  Pleading  &  Forms, 
175,  177. 

[1,2]  Upon  the  trial  the  plaintiff  offered 
to  prove  by  Brown,  its  vice  president,  the 
contract  of  sale  by  Barker  to  Stout  for  cer- 
tain lands  in  consideration  of  $5,000,  for  $100 
of  which  Stout,  at  the  Instance  of  Barker, 
drew  the  draft  to  plaintiff  as  payee  Infer- 
entially  as  compensation  for  effecting  the 
sale.  He  did  state  that  the  draft  wias  drawn 
by  Stout  In  favor  of  plaintiff  at  the  request 
of  Barker.  The  contract,  in  the  record,  shows 
''$100  In  sight  draft"  The  draft  and  the 
other  deferred  payments  specified  therein 
amount  to  $5,000,  the  consideration  agreed 
on.  The  contract  and  the  draft  bear  the 
same  date.  They  evidently  relate  to  and  are 
parts  of  one  transaction,  and  therefore  must 
be  read  together.  George  v.  Cooper,  15  W. 
Va.  666;  King  v.  Railway  Co.,  90  Va.  210, 
17  S.  B.  868;  Nye  v.  Lovltt.  92  Va.  711,  24 
S.  E.  345. 

[3]  ^Apparently  before  plaintiff  had  full 
opportunity  of  Introducing  all  Its  proof,  the 
trial  court,  upon  motion  of  the  defendant, 
excluded  the  material  part  of  Brown's  tes- 
timony, and  refused  to  admit  the  contract, 
and  later,  on  a  like  motion,  excluded  the 
wltole  of  plaintiff's  evidence,  including  the 
draft,  and  also  directed  a  verdict  for  de- 
fendant, who  Introduced  no  evidence.  The 
evidence  so  excluded  by  the  court  was  com- 
petent and  prima  facie  sufficient  for  sub- 
mission to  the  jury.  The  court  erred,  there- 
fore, in  Its  rulings  upon  defendant's  motions. 
Coulter  V.  Blatchley,  51  W.  Va.  163,  41  S. 
E.  133;  Null  v.  Bowman,  64  W.  Va.  224,  61  S. 
E.  154;  Williamson  v.  Nigh,  58  W.  Va.  630, 
53  S.  E.  124.  The  court  also  erred  in  refus- 
ing to  permit  the  contract  of  sale  to  be  giv- 
en in  evidence  when  offered  by  plaintiff  in 
support  of  its  claim. 

For  these  errors,  th^  judgment  of  the  cir- 
cuit court  \b  reversed,  the  verdict  set  aside, 
and  a  new  trial  awarded. 
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(71  W.  Va.  7J2) 

HEDRICK  T.  SUMMERS  COUNTY  COURT 

et  aL 

(Supreme  Court  of  Appeals  of  We0t  Virginia. 

Feb.  4,   1913.) 

(8yUahu9  ly  the  Court.) 

L  Counties  (§  174*)— Bowoa— Constbuction 
OF  Bridges— "Roads." 

Acts  1911,  c  38,  §  25a,  authorizing  the 
bonding  of  a  magisterial  district  for  the  con- 
struction of  *'ruads"  therein,  does  not  contem- 
plate bridges  over  large  streams  as  a  part  of 
public  roads. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  i|§  204,  265 ;   Dec.  Dig.  §  174.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6250-6254J 

2.  Counties  (§  174*)— Bonds— Constbuotion 
or  Bbidges. 

An  issue  of  magisterial  district  bonds  un- 
der Acts  1911,  c.  38,  i  25a,  not  solely  for  the 
construction  of  roads  in  the  district,  but  large- 
ly for  the  construction  or  purchase  of  bridges 
therein,  exceeding  five  feet  in  length,  is  illegal 
and  void. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  Hi  264,  265;    Dec.  Dig.  i  174.*] 

Appeal  to  Circuit  Court,  Summers  Coun- 
ty. 

Bill  In  equity  by  George  W.  Hedrick  against 
the  County  Court  of  Summers  County  and 
others.  From  a  decree  denying  an  injunc- 
tion and  dismissing  the  bill,  plaintiff  appeals. 
Reversed,  with  directions. 

W.  T.  Ball,  of  Hinton,  for  appellant  Thos. 
N.  Read,  of  Hinton,  for  appellees. 

ROBINSON,  J.  This  suit  Involves  the  va- 
lidity of  bonds  issued  for  the  district  of  Tal- 
cott,  in  the  county  of  Summers.  The  bill 
is  one  on  behalf  of  taxpayers  charging  ille- 
gality In  the  bond  issue,  and  praying  that 
sale  of  the  bonds  be  perpetually  enjoined. 
The  injunction  prayed  for  was  denied  and 
the  bill  dismissed.    Plain tifTs  have  appealed. 

The  county  court  based  its  authority  to 
submit  the  bond  proposition  to  the  voters  of 
the  magisterial  district,  and  to  issue  the 
bonds,  which  were  ratified  by  a  three  fifths 
majority,  on  section  25a,  c.  38,  Acts  of  1911. 
But  plaintiffs  submit  that  the  statute  re- 
ferred to  only  authorizes  bonds  for  construct- 
ing roads  through  the  district,  while  the 
bond  issue  in  question  was  not  simply  for 
the  construction  of  roads  but  also  for  the 
purchase  of  two  privately  owned  bridges 
across  the  Greenbrier  river,  or  the  construc- 
tion of  bridges  instead  of  those  privately 
owned. 

'That  the  larger  part  of  the  bond  issue  was 
Intended  distinctly  for  bridge  purposes  is 
conceded*  The  bond  proposition  submitted  by 
the  county  court  to  the  voters  of  the  dis- 
trict, on  the  petition  of  fifty  voting  free- 
holders, so  stated,  and  the  order  issuing  the 
bonds  after  the  proposition  had  been  ratified 
at  the  election  conforms  exactly  thereto. 
The  purpose  of  the  issuance  of  the  bonds 


for  $55,000  was  expressed  in  the  proceedings 
leading  to  their  issuance  in  these  words: 

"$30,000  of  which,  or  so  much  thereof,  as 
may  be  necessary,  to  be  appropriated  for  the 
construction  of  bridges,  or  the  purchase  of 
bridges  already  built,  at  Talcott  and  Pence 
Springs  in  said  district,  to  be  opened  as  part 
of  the  public  road  system  of  the  said  dis- 
trict, and  $25,000  of  which  to  be  appropriat- 
ed for  the  construction  of  roads  through  said 
district" 

[1,2]  The  point  to  be  decided  is  a  short 
one.  Does  the  word  "roads"  in  the  statute 
include  bridges  within  its  meaning?  It  will 
be  well  to  set  forth  this  statute:  "When  the 
county  court  of  any  county  deems  it  desir- 
able for  any  district  thereof  to  appropriate 
money  to  construct  roads  through  said  dis- 
trict, upon  the  petition  of  fifty  legal  voters 
who  are  freeholders  of  said  district,  they 
shall  submit  the  proposition  for  issuance  of 
bonds  to  the  legal  voters  of  said  magisterial 
district  desiring  to  be  bonded,  and  in  which 
the  proceeds  of  said  bonds  are  to  be  expend- 
ed, and  may  by  an  order  specifying  the  work 
to  which  the  money  is  proposed  to  be  ap- 
propriated, and  the  amount  of  the  proposed 
appropriation,  cause  a  vote  to  be  taken  upon 
the  question  at  the  several  places  of  voting 
hi  the  district,"  etc.    Acts  1911,  c.  38,  i  25a. 

It  is  submitted  that  bridges  are  parts  of 
roads  and  that  the  appropriation  of  bond 
money  for  bridges  Is  within  the  contempla- 
tion of  this  statute.  It  is  true  that  bridges 
are  sometimes  considered  as  parts  of  streets 
or  roads.  Though  that  may  be  true  ordinarily 
it  cannot  control  decision  of  the  point  in  this 
instance.  For,  the  very  chapter  of  our  stat- 
utory law  into  which  the  Legislature  placed 
the  act  above  quoted  contains  a  definition  of 
a  road,  which  fy  made  applicable  throughout 
that  chapter.  The  Legislature  itself  has  de- 
fined what  a  road  is,  within  the  meaning  of 
that  chapter.  It  is  not  within  the  power  of 
a  court  to  say  that  a  road  shall  mean  other 
than  what  the  law-makers  in  direct  terms 
said  the  same  should  mean.  The  word  which 
we  are  asked  to  interpret  is  specifically  in- 
terpreted in  a  former  section  of  the  chap- 
ter to  which  the  section  containing  the  word 
belongs.  Section  25a,  c.  38,  Acts  1911,  is  an 
amendment  or  additional  section  to  chapter  52, 
Acts  1909  (Code  Supp.  1909,  c.  43,  §§  1515al- 
1515al06).  When  the  Legislature  inserted 
section  25a,  c.  38,  Acts  1911,  into  chapter  52, 
Acts  1909,  that  lawmaking  body  knew  how 
the  latter  chapter  defined  a  public  road. 
Thus  the  Legislature  expressed  intention  that 
the  word  "roads"  in  section*  25a  be  under- 
stood as  chapter  62  defined  it  That  the 
two  acts  must  be  read  together  cannot  be 
gainsaid.  They  are  parts  of  the  same  geit- 
eral  road  law.  The  act  giving  the  definition 
virtually  says  the  definition  shall  be  applica- 
ble wherever  the  word  defined  is  used  in  the 
general  road  law  of  which  it  is  a  part  That 
definition  is  as  follows:  "A  public  road,  with- 
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In  the  meaning  of  this  chapter,  inclndes  any 
road  leading  from  any  other  public  road  oyer 
one  or  more  person's  land  to  another  per- 
son's land  and  which  has  been  established  for 
the  convenience  of  one  or  more  residents  or 
land  owners,  or  persons,  or  corporation  own- 
ing or  occupying  or  desiring  to  use  or  occupy 
lands  which  cannot  be  reached  by  any  other 
public  road  and  to  which  road  the  public  has 
the  right  of  or  is  not  denied  the  use.  A  public 
road  shall  be  deemed  to  include  necessary 
culverts,  sluices,  drains,  ditches,  waterways, 
embankments,  retaining  walls,  and  all  bridg- 
es having  a  span  five  feet  or  less.*'  Acts 
1909,  c.  52,  i  1. 

Does  not  this  defining  of  a  road  exclude 
bridges  longer  than  five  feet  from  consider- 
ation as  a  part  of  the  road?  What  else  can 
the  words  mean?  Plainly  they  say  that  such 
bridges  as  those  that  span  the  Greenbrier 
river  are  not  to  be  considered  in  the  meaning 
of  the  word  "road"  when  used  in  this  same 
category  of  road  law  in  which  we  find  the 
definition.  Then,  when  we  look  to  section 
25a  for  authority  to  issue  bonds  for  roads  in 
a  magisterial  district,  in  the  light  of  this 
statutory  specification  as  to  what  shall  be 
considered  a  public  road,  can  we  at  all  be 
justified  in  saying  that  bridges  are  contem- 
plated in  the  meaning  of  the  word  "roads*'  as 
there  used?    It  is  clear  that  they  are  not. 

Moreover,  this  exclusion  of  bridges  froi^ 
contemplation  in  the  use  of  the  word  "roads" 
is  entirely  consistent  with  the  separate  and 
distinct  use  of  the  two  words  throughout  our 
statutory  law  as  it  now  is  and  has  long  been 
in  relation  to  the  establishment,  construction, 
and  maintenance  of  roads,  bridges,  landings, 
etc.  Bridges  have  long  been  dealt  with  in 
our  law,  as  well  as  in  our  county  administra- 
tion, as  a  separate  and  distinct  subject  from 
that  of  roads.  Bridges  spanning  large  riv- 
ers have  been  considered  as  county,  not  dis- 
trict, enterprises.  One  section  of  our  law  ex- 
pressly so  deals  with  them.  Acts  1909,  c. 
52,  {  23.  The  reasons  for  making  large  bridg- 
es county  charges  are  plainly  apparent  It 
is  unnecessary  to  recite  them  here.  Certain 
it  Is,  that  in  our  fiscal  and  administrative 
county  affairs  there  has  long  been  an  accept- 
ed and  practiced  construction  which  has  not 
included  large  bridges  within  the  meaning 
of  roads,  and  that  same  practical  construc- 
tion has  been  countenanced  and  adopted  by 
the  Legislature  itself  In  expressly  defining 
public  roads. 

The  act  authorizing  the  bonding  of  A  mag- 
isterial district  for  the  construction  of  roads 
therein,  does  not  authorize  such  bonding  for 
the  construction  or  purchase  of  bridges  like 
those  which  cross  the  Greenbrier  river. 
Plaintiffs  were  entitled,  upon  the  bill,  an- 
swer, and  other  papers  In  the  cause  to  the 
perpetual  injunction  which  they  sought.  The 
decree  will  be  reversed,  and  it  will  be  order- 
ed that  the  plaintiffs  have  full  relief  in  the 
premises. 


(71  W.  Va.  738) 

KANAWHA    CENT.    RY.    CX>.    t.    BROUN 

et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  4,  1913.) 

(Byllahut  hy  the  Court,) 

Eminent  Domain  (§  47*)— Property  Sub- 
ject TO  Condemnation— Property  Previ- 
ously Devoted  to  Public  Use. 

In  the  absence  of  special  statutory  author- 
ity, property  already  devoted  to  one  public 
purpose  cannot  be  condemned  for  another,  nor 
can  property  so  applied  in  the  hands  ox  one 
corporation  be  taken  for  the  same  use  by  an- 
other. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  107-120 ;  Dec.  Dig.  §  47.*] 

Error  ftom  Circuit  Court,  Kanawha  County. 

Condemnation  proceedings  by  the  Kana- 
wha Central  Railway  Company  against  T.  L. 
Broun  and  others.  Judgment  for  plaintiflCi 
and  defendant  Briar  Creek  Railway  Compa* 
ny  brings  error.    Affirmed. 

Linn  &  Byrne  and  George  B.  Price,  all  of 
Charleston,  for  plaintiff  in  error.  S.  B.  Avis, 
of  Charleston,  for  defendant  in  error. 

POFPENBARGER,  P.  This  is  a  writ  of 
error  in  the  condemnation  proceeding  refer- 
red to  in  the  decision  in  Briar  Creek  Rail- 
way Co.  V.  Kanawha  Central  Railway  Co., 
reported  in  70  W.  Va.  226,  73  S.  B.  726 ;  and 
the  governing  proposition  or  principle  in  that 
case  controls  this  one.  Adjudicating  right 
in  the  applicant,  the  Blanawha  Central  Rail- 
way Company,  to  take  the  property  in  ques- 
tion for  railroad  purposes,  on  payment  of 
just  compensation,  the  trial  court  appointed 
commissioners  to  ascertain  the  same,  who  fix- 
ed it  at  the  sum  of  $416.  Having  overruled 
exceptions  to  the  report  and  confirmed  it,  the 
court  permitted  the  applicant  to  pay  the 
amount  into  court,  and  take  possession  of  the 
property.  Practically  all  of  the  facts  relating 
to  the  incorporation  of  the  two  companies,  as 
stated  in  the  petition  of  the  applicant,  the 
answers  of  the  defendants  and  the  replica- 
tion thereto,  are  given  in  the  report  of  the 
decision  in  the  other  case  already  referred  to. 

The  replication  shows  the  land  sought  to 
be  condemned  had  been  already  devoted  to 
the  public  service  at  the  date  of  the  incor- 
poration of  the  Briar  Creek  Company,  and 
was  then  occupied  by  a  railroad  used  and 
operated  as  a  common  carrier.  Paragraph 
4  .thereof  reads,  in  part,  as  follows:  "The 
applicant,  •  *  •  prior  to  said  21st  day 
of  March,  had  purchased  a  railroad  that  had 
been  there  thereto  built  on  said  locatioii,  and 
was,  at  the  date  of  said  conveyance  of  the 
21st  day  of  March,  1906,  the  owner  of  said 
railroad  constructed,  as  aforesaid,  upon  its 
said  location  through  said  lands,  and  was, 
at  the  time  of  the  conveyance  aforesaid,  on 
the  21st  day  of  March,  1906,  the  owner  of 
said  railroad,  and  was  operating  it  as  a 
public,  common  carrier,  and  Is  still  the  own- 
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er  thereof,  and  is  still  operating  the  same  as 
such  carrier;  and  It  says  that  the  alleged 
location  by  the  defendant  the  Briar  Creek 
Ballway  Company,  of  Its  proposed  road  over 
said  lands,  made  on  the  8th  day  of  January, 
1906,  was  made  after  the  construction  of  the 
said  railroad  that  was  subsequently  purchas- 
ed and  Is  now  owned  by  the  applicant,  and 
said  location,  so  made  by  the  Briar  Creek 
Railway  Company,  and  the  purchase  of  the 
lands  sought  to  be  acquired  herein  by  it,  were 
both  made  by  the  defendant,  not  for  the  pur- 
pose of  constructing  a  public  railroad  there- 
oyer,  but  for  the  sole  purpose  of  hindering, 
delaying,  and  obstructing  this  applicant,  the 
Kanawha  Central  Railway  Company,  in  the 
operation  and  maintenance  of  its  said  rail- 
road now  in  operation  thereover,  and  tliat  the 
defendant  ought  not,  for  this  reason,  to  have 
and  maintain  its  said  defense  against  this  ap- 
plicant, and  thereby  prevent  the  acquisition 
of  the  right  of  way  in  its  petition  described, 
necessary  to  the  operation  of  its  now  com- 
pleted and  going  road.*'  The  facts  set  forth 
in  this  paragraph  were  not  denied.  On  the 
contrary,  they  were  admitted  by  the  demur- 
rer to  the  replication.  As  the  petition,  an- 
swers, and  replication  set  forth  all  the  facts, 
none  of  which  were  controverted,  no  evidence 
was  taken,  and  the  vital  issue — ^right  in  the 
applicant  to  take  the  property — ^was  decided 
by  the  court 

A  claim  to  priority  of  right  in  the  Briar 
Creek  Company  rests  upon  its  precedence  in 
Incorporation,  organization,  and  the  filing  of 
the  plat  of  its  proposed  railroad  location,  ex- 
actly that  of  the  existing  and  going  railroad. 
In  resistance  of  this  claim,  noncompliance 
with  the  statute,  respecting  organization  of 
the  company,  is  relied  upon,  and  also  a 
charge  of  bad  faith  on  the  part  of  the  Briar 
Creek  Company  in  the  adoption  of  the  loca- 
tion already  occupied.  As  the  Brouns  and 
Courtney  owned  the  strips  of  land  sought  to 
be  taken  at  the  date  of  the  institution  of  the 
c(«demnatlon  proceeding,  and  afterwards 
conveyed  them  to  the  Briar  Creek  Company, 
the  latter  is  treated  In  argument  as  a  pen- 
dente lite  purchaser,  and  is  said  to  be  barred 
as  such.  None  of  these  claims  and  conten- 
tions are  Important.  They  are  all  controlled 
and  governed  by  the  public  use  to  which  the 
land  in  controversy  was  devoted  at  the  time 
of  the  incon)oration  of  the  two  companies, 
and  all  their  acts  and  proceedings.  The  Ka- 
nawha Central  Company  avers  in  the  replica- 
tion its  purchase  of  an  existing,  going  rail- 
road operating  as  a  common  carrier,  before 
the  incorporation  of  the  Briar  Creek  Com- 
pany, its  organization,  or  any  of  its  steps  to 
acquire  a  location.  That  purchase  was  an 
adoption  of  the  location  of  the  existing  rail- 
road as  the  location  of  the  railroad  of  the 
Kanawha  Central  Company.  It  took  over  by 
purchase  an  existing  railroad  and  its  prior 
location.    In  the  matter  of  location,  the  title 


to  the  land  was  not  involved ;  but  it  confer- 
red upon  the  holder  right,  under  the  power 
of  eminent  domain,  to  get  in  the  title  from 
the  owners  thereof,  the  Brouns  and  Courtney. 
This  conclusion  is  the  inevitable  result  of 
the  principles  announced  in  the  decision  in 
the  injunction  suit  between  these  same  par- 
ties, to  which  reference  has  been  mad^-  In 
the  absence  of  special  statutory  authority, 
property  already  devoted  to  one  public  use 
cannot  be  taken  for  another;  nor  can  prop- 
erty so  applied  in  the  hands  of  one  person  or 
corporation  be  taken  for  the  same  use  by  an- 
other person  or  corporation.  Maxwell  v.  Cen- 
tral District  Co.,  61  W.  Va.  121,  41  S.  B.  126; 
Railroad  Co.  v.  Railroad  Co.,  17  W.  Va.  812 ; 
Richmond,  etc.,  Co.  v.  Johnston,  103  Va. 
456,  49  8.  B.  496;  Railroad  Co.  ▼.  Railroad 
Co.,  75  Va.  780,  40  Am.  Rep.  743.  No  stat- 
ute gives  preference  to  the  Briar  Creek  Com- 
pany. Both  companies  found  their  claims  on 
the  same  general  statutory  system. 
The  Judgment  will  be  affirmed. 


(71  W.  Va.  786) 
HAYHURST  et  aL  v.   HATHURST. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  4,  1913.) 

(Syllabus  ly  the  Court.) 

1.  Appeal  and  Bbbob  (§  1178*)— Abss^tcb  07 
Necessabt  Parties  —  Disposition  of 
Cause. 

When  the  absence  of  a  necessary  party  is 
disclosed  by  the  record  the  decree  appealed 
from  will  be  reversed  and  the  cause  remanded 
with  directions  to  have  the  absent  party 
brought  in. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  4604-4620;  Dec.  Dig.  | 
1178.*] 

2.  Vendor  and  Pubouaseb  (I  279^— I<xson- 

TOBS    AND    ADMINISTBATOBS    (f    356*)— VEN- 
DOR'S Lien— Pabties. 

If  pending  a  suit  to  enforce  a  vendor's  Hen 
or  sell  defendant's  lands  to  pay  his  debts,  the 
defendant  dies,  his  widow  is  a  necessary  party, 
and  a  decree  adjudicating  the  merits  of  tiie 
cause  in  her  absence  will  be  reversed  on  appeal 
and  the  cause  remanded  to  have  her  brought  in 
by  amendment 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  §S  778-782 ;  Dec  Dig. 
§  279;*  Executors  and  Administrators,  Cent 
Dig.  §  1081;   Dec  Dig.  §  356.*] 

3.  Appeal  and  Ebbob  Q  336*)— Absence  of 
Necessabt  Pabtie»— Review. 

In  the  absence  of  necessary  parties  this 
court  will  not  enter  upon  the  consideration  of 
other  points  of  error  in  the  decree  appealed 
from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $S  1868-1876;  Dec.  Dig.  | 
336.*] 

Appeal  from  Oircnit  Conrt,  Marion  County. 

Action  by  Aldnda  Hayhurst  and  others 
against  James  B.  Haybnrst,  revived  after  the 
death  of  one  of  the  plaintiffs  by  Joining  the 
administrator,  and  by  scire  facias  against  the 
administrator  and  heirs  of  the  defendant, 


^  *7or  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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also  dying  pendente  lite.  Judgment  for  plain- 
tiffs, and  defendant's  administrators  appeal. 
Reversed  and  remanded. 

Charles  Powell  and  John  W.  Mason,  Jr., 
both  of  Fairmont,  for  appellants.  Harry 
Shaw,  of  Fairmont,  for  appellees. 

MILLER,  J.  The  primary  object  of  the 
bill  was  twofold,  first  to  set  aside  a  deed  for 
breach  of  covenant  of  defendant,  grantee,  to 
support  and  maintain  plaintiffs;  second,  to 
set  aside  a  subsequent  contract  relating  to 
certain  personal  property,  alleged  to  have 
been  obtained  by  fraud  and  duress,  and  for 
non-performance  of  agreements  on  the  part  of 
defendant 

The  court  below  denied  the  prayer  to  set 
aside  the  deed,  but  did  set  aside  the  contract ; 
and  the  bill  being  broad  enough  it  was  treat- 
ed as  a  bill  to  enforce  the  lien  reserved  in  the 
deed  to  secure  performance  of  the  covenant 
for  support  and  maintenance,  as  for  purchase 
money,  and  for  an  accounting  for  the  proper- 
ty obtained  under  the  contract  set  aside.  The 
cause  was  referred  to  a  commissioner  to  as- 
certain and  report  on  the  matters  referred, 
and  on  this  appeal  the  questions  presented 
are  mainly  questions  of  law,  raised  by  excep- 
tions to  the  commissioner's  report 

[1]  Pending  the  proceedings  before  the 
commissioner  the  sole  defendant  died,  and 
shortly  after  him  one  of  the  two  plaintiffs  al- 
so died.  After  the  report  of  the  commission- 
er the  death  of  both  these  parties  being  for 
the  first  time  suggested  on  the  record,  the 
cause  was  on  motion  revived  in  the  name  of 
the  administrator  of  the  deceased  co-plaintiff, 
and,  on  scire  facias,  against  the  administra- 
tors and  heirs  at  law  of  the  deceased  defend- 
ant The  answers  of  these  administrators 
for  the  first  time  disclosed  on  the  record  that 
defendant  also  left  surviving  him  a  widow, 
dowable  of  his  lands^  and  a  necessary  party  to 
the  suit  to  sell  decedent's  lands,  for  his  debts, 
if  there  be  a  deficiency  of  personal  estate, 
which  has  not  yet  been  shown  in  the  record. 

The  absence  of  the  widow  is  covered  by  one 
of  the  exceptions  to  the  commissioner's  report 
and  other  errors  assigned.  But  if  the  ques- 
tion had  not  been  thus  presented  it  would  be 
the  duty  of  this  court  to  note  the  absence  of 
necessary  party  and  to  reverse  the  decree,  in 
so  far  at  least  as  it  affects  his  interest,  and  to 
remand  the  cause  with  directions  to  have 
him  brought  in.  10  Cyc.  Dig.  Va.  &  W,  Va. 
Rep.  760,  and  many  cases  cited. 

.[21  That  a  widow  is  a  necessary  party  to  a 
suit  to  enforce  a  vendor's  lien,  and  who,  on 
the  death  of  her  husband  pendente  lite,  must 
be  brought  in  before  dual  decree,  is  well  set- 
tled in  this  state.  The  statute,  section  7,  c 
86,  Code  1906,  makes  the  widow  a  necessary 
party  to  any  suit  to  sell  her  husband's  lands 
to  pay  his  debts.  But  the  precise  question 
we  have  here  was  presented  and  decided  in 
Morris'  Adm'r  v,  Peyton's  Adm'r,  10  W.  Va.  1, 
and  authorities  cited.     In  that  case,  as  in 


this,  the  court  below  undertook  to  adjndicate 
the  merits  of  the  cause,  not  ready  for  hearing 
for  the  want  of  necessary  and  proper  parties, 
and  the  decree  was  reversed  as  and  for  the 
same  reason  that  the  decree  here  complained 
of  must  be  reversed. 

[3]  In  the  absence  of  necessary  parties,  it 
would  not  be  proper  to  enter  upon  any  fur- 
ther consideration  of  the  points  of  «rror  re- 
lied on.  Beckwith  v.  Laing,  66  W.  Va.  247, 
66  S.  E.  354.  It  is  proper  we  think,  however, 
that  we  should  warn  counsel  not  to  overlook 
other  important  rules  of  practice  enunciated 
in  Bierne  v.  Brown's  Adm'r,  10  W.  Va.  748, 
and  Sommerville  v.  Sommerville,  26  W.  Va. 
482,  approved  in  Schllb  ▼.  Moon,  65  W.  Va. 
564}  566,  64  S.  E.  739. 

Decree  reversed  and  cause  remanded. 


ai  W.  Va.  716) 

DIXON-POCAHONTAS   FUEL  CO.  v.  MY- 
ERS GRAIN  CO.  (UNION  NAT. 
BANK,  Intervener). 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  4,  1913.) 

(Syllabus  "by  the  Court.) 

1.  Evidence  (§  15S*)— Best  and  Secondaby. 

Oral  testimony  is  admissible  to  prove  title 
to  personal  property,  notwithstanding  there  is 
a  writing,  not  produced,  evidencing  the  same 
fact 

[Ed.  Note.-~For  other  cases,  see  Evidence, 
Cent  Dig.  §i  471-473,  474%-526;  Dec  Dig. 
§  158.*1 

2.  Evidence  (§  158*)— Best  and  Secondaby. 

In  a  controversy  between  a  creditor  of  the 
drawer  of  a  draft,  who  has  attached  the  fund 
in  the  hands  of  the  collecting  bank,  and  the  in- 
dorsee thereof,  concerning  title  to  the  fund, 
oral  evidence  is  admissible  to  prove  title  with- 
out the  production  of  the  draft 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  §§  471-473,  474^-526;  Dec.  Dig. 
§  158.*] 

Error  to  Circuit  Court  Fayette  County. 

Action  by  the  Dixon-Pocahontas  Fuel  Com- 
pany against  the  Myers  Grain  Company.  The 
Union  National  Bank  intervenes.  Judgment 
for  plaintiff,  and  intervener  brings  error. 
Reversed  and  remanded. 

Hubard  &  Lee,  of  Fayetteville,  for  plaintiff 
in  error.  Dillon  &  Nuckolls,  of  Fayetteville, 
for  defendant  in  error. 


WILLIAMS,  J.  On  March  1,  1909,  the 
Myers  Grain  Company,  a  foreign  corporation 
having  its  place  of  business  in  Columbus, 
Ohio,  sold  a  car  load  of  com  to  the  New 
River  Company,  to  be  shipped  to  McDonald, 
Fayette  county,  W.  Va.„  consigned  to  its  own 
order.  On  the  same  day  it  drew  a  sight 
draft  on  the  New  River  Company,  payable  to 
the  Union  National  Bank  of  Columbus,  Ohio, 
and  indorsed  it,  together  with  the  bill  of 
lading,  to  said  bank,  which  discounted  it 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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The  Union  National  Bank  thereupon  for- 
warded the  draft,  with  bill  of  lading  attach- 
ed, to  the  Bank  of  Mt  Hope,  at  Mt  Hope, 
Fayette  county,  W.  Va.,  for  collection.  The 
draft  was  paid  to  the  collecting  bank. 

The  Dixon-Pocahontas  Fuel  Company,  on 
the  25th  of  March,  1909,  brought  an  action 
against  the  Myers  Grain  Company  before  J. 
P.  Staton,  a  Justice  of  the  peace  in  Fayette 
connty,  and  attached  $250  of  the  fund  in  the 
hands  of  the  Bank  of  Mt  Hope;  and  the 
Union  National  Bank  thereupon  intervened, 
claiming  to  be  the  owner  of  the  fund.  The 
justice  decided  the  right  of  property  against 
it,  and  it  appealed  to  the  circuit  court  The 
case  was  there  tried  on  the  11th  of  Novem- 
ber,  1909,  on  the  issue  of  title  to  fund,  and 
a  verdict  rendered,  finding  the  Myers  Grain 
Company  to  be  the  owner.  On  motion  of  the 
Intervener,  the  circuit  court  set  that  verdict 
aside  and  awarded  a  new  trial.  The  case 
was  again  tried  on  the  21st  of  February, 
1910,  and  the  court,  upon  motion  of  the  plain- 
tiff, struck  out  all  the  evidence  offered  by 
the  intervener,  and  directed  the  jury  to  ren- 
der a  verdict  finding  the  fund  levied  upon  to 
be  the  property  of  the  Myers  Grain  Com- 
pany, and  rendered  Judgment  upon  the  at- 
tachment in  favor  of  plaintiff.  The  inter- 
vener excepted  to  the  striking  out  of  its  evi- 
dence and  directing  a  verdict,  and  also  mov- 
ed to  set  aside  the  verdict  and  for  a  new 
trial,  which  motions  the  court  overruled. 
This  writ  of  error  was  awarded  on  petition 
of  the  intervener. 

[1,2]  The  sole  question  presented  for  our 
decision  is  this:  Was  oral  testimony  prima- 
ry evidence,  and  therefore  admissible  to  prove 
title  to  the  fund,  or  was  the  draft  the  only 
primary  evidence  of  that  fact?  The  case 
was  tried  upon  an  agreed  statement  of  facts, 
and  upon  depositions  taken  on  behalf  of  the 
intervener;  the  plaintiff  offered  none.  The 
intervener  did  not  produce  the  original  draft 
and  bill  of  lading,  but  did  offer  copies  of  the 
same,  which  the  court  held  not  to  be  admis- 
sible, because  the  absence  of  the  originals 
had  not  been  accounted  for.  But  were  the 
originals  essential  to  prove  title  to  the  prop- 
erty in  question?  We  think  not  It  was 
not  a  question  of  proving  the  contents  of  a 
paper.  The  contents  of  neither  the  bill  of 
lading  nor  the  draft  were  important.  They 
both  had  fulfilled  their  purpose.  The  terms 
of  the  carrier's  contract  were  in  no  sense  in- 
volved. The  car  load  of  com  had  been  car- 
ried and  delivered  to  the  purchaser,  and  no 
fact  relating  to  the  carrier's  contract  was 
material.  The  draft  had  been  paid,  and 
would  likely  be  in  the  hands  of  the  drawee. 
It  had  been  sent  by  the  Union  National  Bank 
to  its  agent,  the  Bank  of  Mt  Hope,  for  col- 
lection, and  had  been  paid.  It  also  had  ac- 
complished its  purpose,  and  its  contents  were 
not  material.  If  the  title  to  the  fund  had 
been  an  issue  between  the  drawer  and  its 
indorsee,   the  draft,   with  its   indorsement. 


might  have  been  the  best  evidence  of  theix- 
agreement  But  there  is  no  controversy  be- 
tween them  as  to  which  of  them  owns  thcp 
fund ;  and  the  attaching  creditor's  right  c&l 
rise  no  higher  than  the  right  of  the  Myer& 
Grain  Company.  NeiU  v.  Produce  Co.,  41  W. 
Va.  37,  23  S.  E.  702.  And  there  is  not  the 
slightest  evidence  that  the  draft  was  fraud- 
ulently assigned.  The  sole  question  is.  Who 
owns  the  fund?  and,  notwithstanding  the 
original  draft,  if  it  had  been  produced,  might 
have  tended  to  prove  title  to  the  fund  in 
the  Union  National  Bank,  still  it  would  not 
necessarily  be  conclusive  of  that  fact,  be- 
cause the  draft  could  have  been  indorsed  to 
the  Union  National  Bank  for  the  purpose  of 
collection  only,  and  that  fact  not  have  ap- 
peared on  the  paper.  E.  J.  Vaughn  and 
Daniel  W.  Delay,  cashier  and  clerk,  respec- 
tively, in  the  Union  National  Bank,  testify 
that  the  draft  was  purchased  outright  by 
said  bank;  that  the  discount  charged  was 
one-fourth  of  one  per  centum;  and  that  there 
was  no  understanding  had  with  the  bank 
that  the  draft  should  be  charged  back  to  the 
account  of  the  Myers  Grain  Company,  in  the 
event  it  was  not  honored.  They,  both  say 
that  the  Myers  Grain  Company  was  credited 
on  its  account  with  the  net  proceeds  of  the 
draft,  which  was  $487.30,  and  that  it  was 
an  unconditional  purchase.  The  Myers  Grain 
Company  was  a  large  customer  of  the  bank, 
and  the  transaction  appears  to  have  been  in 
perfect  good  faith.  The  testimony  of  Mr.  C. 
M.  Myers,  treasurer  and  general  manager  of 
the  Myers  Grain  Company,  is  to  the  same 
effect 

What  better  proof  of  title  to  personal 
property  could  there  be  than  the  consistent, 
oral  testimony  of  both  buyer  and  seller? 
Such  evidence  is  certainly  primary  and,  we 
think,  the  best  evidence  of  which  the  nature 
of  the  case  will  admit  The  draft  and  its 
indorsement  would  not  have  been  conclusive 
evidence  of  title,  for  the  reason  that  it  would 
not  prove  that  the  draft  had  not  been  indors- 
ed simply  for  the  purpose  of  collection,  in 
which  case  only  a  qualified  Interest  would 
have  passed. 

Elliott,  in  his  work  on  Evidence,  in  dis- 
cussing the  question  of  the  rule  as  to  best 
and  secondary  evidence  (volume  1,  |  216), 
says:  "There  is  a  clear  distinction  between 
proving  the  existence  of  a  fact  which  has 
been  put  in  writing  and  proving  the  writing 
or  contents  of  the  writing  itself.  If  the  es- 
sential fact  to  be  proved  is  not  the  contents 
of  a  written  instrument,  but  an  independent 
fact,  to  which  the  writing  is  merely  collater- 
al, or  of  which  It  is  merely  an  incident, 
there  ts  no  reason  for  the  application  of  the 
rule.  In  such  c&ses  the  contents  of  the  docu- 
ment are  no  part  of  the  issue,  and  there  is 
no  understanding  that  the  writing  shall  be 
the  sole  repository  of  the  t&ct  When  the 
parol  evidence  is  as  near  to  the  fbct  testified 
as  to  the  writing  itself^  then  each  Is  prima- 
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ry.**     See,  also,  2  Wigmore  on  Bvidence, 
124e,  1247,  and  Jones  on  Evidence  (2d  Ed.)  i 
203. 

In  Street  y.  Nelson,  67  Ala.  504,  which  was 
an  action  of  trover,  it  was  held  that:  "The 
ownership  of  personal  property  may  be  prov- 
ed by  oral  testimony,  unless  the  question  of 
the  transfer  of  the  title  arises  between  the 
parties  to  the  conveyance,  and  is  the  direct 
issue  in  the  cause;  then  the  highest  and 
best  evidence  must  be  produced,  or  its  ab- 
sence accounted  for." 

The  following  authorities  are  also  in  point, 
and  hold  that  the  mere  fact  of  title  to  per- 
sonal property  may  be  shown  by  oral  evi- 
dence, '  notwithstanding  there  Is  also  a  writ- 
ing evidencing  the  sale  which  is  not  pro- 
duced nor  its  absence  accounted  for,  unless 
the  contents  of  the  writing  Itself  become 
material,  in  which  case  the  writing  itself  be- 
comes the  best  evidence,  and  must  be  pro- 
duced, or  its  absence  accounted  for,  before 
oral  evidence  will  be  admitted  as  to  its  con- 
tents: Thompson  V.  Mapp,  6  Ga.  260 ;  Stanley 
V.  Sutherland,  54  Ind.  339 ;  Gallagher  v.  Lon- 
don Assur.  Co.,  149  Pa.  25,  24  Atl.  115.  The 
case  last  dted  was  an  action  upon  an  insur- 
ance policy  for  loss,  by  Are,  of  a  house  upon 
a  leasehold  estate.  The  insurance  company 
defended  on  the  ground  that  the  plaintiff  did 
not  own  the  house,  and  offered  in  evidence  a 
paper  writing  purporting  to  be  signed  by  de- 
fendant and  his  wife,  with  their  marks,  con- 
veying the  house  to  J.  B.  Shiffer.  The  court 
below  excluded  the  paper,  on  the  ground 
that  neither  of  the  subscribing  witnesses  to 
it  had  been  called  as  witnesses,  and  no  proof 
of  diligent  effort  to  reach  them;  and  hence 
secondary  evidence  as  to  their  signatures 
was  not  admissible.  It  also  refused  to  per- 
mit J.  B.  Shiffer,  the  grantee,  to  testify  that 
he  owned  the  house.  The  Supreme  Court 
held  that  Shiffer's  testimony  was  primary 
evidence  and  admissible. 


Sirrlne  t.  Briggs,  81  Biicb.  448,  was  a  suit 
very  like  the  one  in  hand.  It  involved  own- 
ership of  a  stock  of  merchandise  formerly 
owned  by  Taylor  &  Beebe.  They  mortgaged 
the  goods  to  James  TUlou.  The  mortgage 
becoming  due  and  being  unpaid,  TiUon,  with 
the  consent  of  the  mortgagor,  took  posses- 
sion of  them.  Taylor,  a  member  of  the  firm 
of  Taylor  &  Beebe,  executed  a  writing  pur- 
porting to  transfer  to  TfUou  the  interest  of 
the  firm  in  the  goods,  in  consideration  of  the 
discharge  of  the  mortgage  and  of  the  pay- 
ment by  Tilloa  of  $1,000  on  the  debts  of  the 
firm.  Tilloa  subsequently  sold  to  one  Briggs, 
who  took  possession,  and  while  he  was  in 
possession  Sirrlne,  sheriff,  levied  upon  a  por- 
tion of  the  stock  of  goods  by  virtue  of  an  ex- 
ecution against  the  firm  of  Kelsey  &  Beebe, 
of  which  Taylor's  partner  was  a  member. 
Briggs,  claiming  title  by  sale  from  Tillou, 
brought  suit  against  Sirrlne,  the  sheriff.  It 
was  assigned  as  error  that  the  trial  court 
permitted  parol  evidence  to  prove  the  sale 
from  Tillou  to  Briggs,  when  it  appeared  that 
the  sale  had  been  evidenced  by  a  writing 
which  was  not  produced.  The  distinguished 
law  writer  and  Jurist,  Judge  Cooley,  who 
wrote  the  opinion  of  the  court,  says  (31  Mich. 
446):  "But  it  was  not  necessary  to  put  the 
writing  in  evidence,  or  to  do  anything  more 
than  to  show  the  actual  sale  and  transfer  of 
possession  from  Tillou  to  Briggs.  No  ques- 
tion could  possibly  arise  upon  the  terms  of 
the  arrangement  between  them;  and  the 
writing,  though  admissible,  could  not  ex- 
clude parol  evidence  of  the  transaction." 

The  oral  testimony  of  the  intervener's  wit- 
nesses was  primary  evidence  to  prove  its  ti- 
tle to  the  attached  fund  in  the  Bank  of  Mt 
Hope,  and  the  court  erred  in  excluding  it, 
and  in  directing  a  verdict 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
triaL 
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(T8  W.  Va.  50)  f 

PIOKENS  T.  PI0EI1N& 
(Supreme  Court  of  Appeals  of  West  "^^rslnia. 

Feb.  18.  19ia.) 

(SyUahus  hy  the  Court,) 

"L  Refobmatiow  of  Instbumicntb  (i  17*)  — 

Mistake  in  Deed. 

If  in  mftitiTig  and  executing  a  deed  for  land 
there  be  mutual  mistake  in  course  and  distance, 
in  the  covenants  of  warranty,  in  the  recital  of 
the  number  of  acres  conveyed,  for  a  deficiency 
in  which  the  grantee  may  be  entitled  to  an 
abatement  of  purchase  money,  the  deed  may,  on 
bill  filed  by  the  grantee,  be  corrected  and  re- 
formed in  accordance  with  the  facts  and  the 
contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  InstnimenU,  Gent  Dig.  I  82;  Dec.  Dig.  I 
17.»] 

2.  Deeds  (i  113*)  —  Dbsobiftion  of  Land 

CONVETBD— **MORB  OB  LESS." 

If  a  deed,  in  describing  the  land  conveyed, 
calls  for  a  certain  number  of  acres  "more  or 
less,*'  the  words  quoted,  without  more,  will  not 
affect  the  positive  character  of  the  representa- 
tion as  to  acreage,  nor  necessarily  evince  intent 
to  change  the  original  contract  from  a  sale  by 
the  acre  to  one  in  gross. 

[£>!.  Note.—For  other  cases,  see  Deeds,  Gent 
Dig.  «$  331-338 ;  Dec.  Dig.  §  113.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4585-45&4.J 

3.  Evidence  (§  450*)— Pabol  Evidence— In- 
tebpretation  of  deed. 

When  there  has  been  a  sale  of  land  by  the 
acre  and  not  in  gross*  and  the  consideration  re- 
cited in  the  deed  is  an  exact  multiple  of  the 
number  of  acres  purporting  to  be  conveyed 
thereby,  and  the  land  conveyed  is  described  as 
containing  a  certain  number  of  acres,  followed 
by  the  words  "more  or  less,"  the  deed  is  there- 
by rendered  ambiguous,  and  parol  proof  may 
be  admitted  in  aid  of  the  proper  interpretation 
of  the  deed. 

[E^.   Note.— For   other   cases,   see   Evidence. 
Cent  Dig.   U  2066-2082,  2084;    Dec.  Dig.  j' 
450.»] 

Appeal  from  Circuit  Court,,  Lewis  County. 

Bill  by  Jonathan  Pickens  against  John  F. 
Pickens.  Decree  for  plaintiff,  and  defend- 
ant appeals.     Afilrmed. 

Robert  Ia  Bland,  of  Weston,  for  appellant 
W.  Ck  Bennett,  of  Weston,  for  appellee. 

MTTJ#WR»  J.  Two  decrees  are  appealed 
from,  one  adjudicating  the  principles  of  the 
cause,  the  other  carrying  that  decree  into 
execution.  On  grounds  of  mutual  mistake 
therein,  the  Mil  sought  correction  and  ref- 
ormation of  a  deed,  first,  in  courses  and 
distances;  second,  in  the  quantity  or  acre- 
age; third,  in  the  true  amount  of  purchase 
money  paid  and  to  he  paid  and  acknowl- 
edged ;  fourth,  in  the  warranty  of  title.  The 
bill  alleges  a  contract  of  sale  by  the  acre,  a 
shortage  of  acreage,  and  Incumbrances  on 
the  land,  covered  by  the  covenants  of  war- 
ranty, which  incnmbrances  ttxt  bill  prays 
defendant  may  he  required  to  remove,  name- 
ly, (a)  a  right  of  way  over  the  land  reserved 
to  CSuurles  Plckeaas  In  a  prior  deed,  and,  (b) 
a  lien  thereon  for  life  support  In  f^vor  of 
Mary  M.  Plekena.     And  there  was  also  a 


prayer  for  abatement  at  pnrchaBe  money  on 
account  of  shortage  In  acreage,  and  because 
of  said  Incumbrances. 

With  his  answer  denying  mistake,  as  al- 
leged, defendant  tendered  a  deed  of  release 
of  the  right  of  way  by  Charles  Pickens  and 
wife,  and  a  quit  claim  deed  from  Mary  M. 
Pickens,  and  denied  right  to  any  other  re- 
lief. 

On  bill,  answer  and  proofti  taken,  the  court 
below  by  the  last  decree  complained  of,  was 
of  opinion,  that  as  said  Incumbrances  had 
been  so  released,  the  question  relating  there- 
to had  become  moot,  and  decision  thereon 
was  not  called  for.  But  the  court  was  of 
opinion,  and  so  found,  that  the  covenants 
of  warranty  were  not  such  as  plaintiff  had 
contracted  for,  and  was  entitled  to  demand, 
and  that  the  deed  also  contained  an  error  In 
course  and  distance  which  plaintiff  was  en- 
titled to  have  corrected ;  and  it  was  accord- 
ingly decreed  that  defendant  do,  within  the 
time  specified,  convey  said  land,  to  plaintiff, 
with  covenants  of  general  warranty,  not 
merely,  **all  his  right,  title  and  interest 
therein,"  describing  the  lands  by  the  metes 
and  bounds  set  out  In  the  report  and  plat 
of  surveyor  Flesher,  made  and  filed  in  the 
cause,  and  in  default  thereof  that  the  com- 
missioner appointed  should  on  his  behalf 
execute  such  deed,  to  be  binding  on  the 
grantor.    The  decree  also  found  a  deficiency 

of  4  acres, roods  and  20  poles.  In  the 

land  conveyed,  amounting  at  $15.00  per  acre, 
the  contract  price,  to  173.12,  which  the 
court  decreed  should  be  credited  upon  the 
note  of  plaintiff  for  $225.00,  given  for  the 
deferred  installment  of  purchase  money,  and 
that  after  also  crediting  thereon  $95.00  ten- 
dered by  plaintiff  and  paid  into  court,  there 
remained  due  on  said  note  a  balance  of 
$28.63,  which  the  plaintiff  was  allowed  to 
also  pay  into  coUrt,  and  which  the  decree 
recites  was  done  In  full  payment  and  satis- 
faction thereof.  And  It  was  further  decreed 
that  said  note  Is  fully  paid  off  and  discharg- 
ed, and  no  longer  constitutes  a  lien  on  said 
land ;  and  the  order  of  the  court  is  that  the 
money  so  paid  into  court  be  paid  over  by 
the  clerk  to  defendant,  and  that  plaintiff, 
who  substantially  prevailed,  should  recover 
his  costs. 

[2]  The  preliminary  contract  in  writing  be- 
tween the  parties,  is  conceded  to  be  a  con- 
tract for  the  purchase  of  the  land  by  the 
acre,  the  acreage  to  be  determined  by  a  sur- 
vey to  foe  made.  The  deed  in  consideration 
of  twelve  hundred  and  forty  five  dollars  paid 
and  to  be  paid,  purported  to  convey  a  tract 
by  metes  and  bounds  as  "containing  83  acres 
more  or  less,"  the  consideration  being  an 
exact  multiple  of  the  number  of  acres  at  the 
price  per  acre  agreed  upon.  The  fact  that 
the  deed  employs  the  words  '*more  or  less" 
after  stating  the  quantity,  does  not  affect 
the  positive  character  of  the  representation, 
and  does  not  evince  any  Intent  to  change  the 
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original  contract  from  a  sale  by  the  acre  to 
one  in  gross  as  contended  by  appellant  Cris- 
lip  V.  Oain,  19  W.  Va.  438,  points  15,  16  and 
10  of  the  syllabus;  Winton  y.  McGraw,  60 
W.  Va.  101,  54  S.  a  506. 

[3]  These  cases  support  the  proposition 
that  the  added  words  "more  or  less"  in  such 
a  deed  renders  it  ambiguous,  and  admitting 
parol  evidence  in  aid  of  its  interpretation. 
On  this  question  the  court  admitted  in  evi- 
dence the  original  contract  between  the  par- 
ties, evidence  of  what  took  place  at  the  mak- 
ing of  the  survey  or  partial  survey  of  the 
land,  and  the  colloquium  between  the  parties 
and  the  scrivener  who  prepared  the  deed 
at  the  time  it  was  made.  We  find  nothing 
in  this  evidence  even  tending  to  show  intent 
to  change  the  original  contract  from  a  sale 
by  the  acre  to  one  in  gross,  or  to  any  way 
waive  the  rights  of  the  vendee  to  specific 
performance,  and  the  terms  of  the  deed  be- 
ing so  ambiguous  as  to  admit  the  evidence 
introduced  in  and  of  its  interpretation,  not 
only  on  this  particular  question,  but  upon  all 
other  questions  involved,  we  find  no  error 
in  the  decrees  justifying  reversal.  Indeed 
upon  the  whole  we  think  the  evidence  of  mu- 
tual mistake  clear  and  convincing,  within  the 
meaning  of  the  decisions  relied  on  by  appel- 
lant, and  the  decree  fully  supported  thereby. 

[1]  That  there  were  mistakes  in  the  calls 
of  the  deed  is  also  clear,  and  these  the  plain- 
tiflP  was  also  entitled  to  have  corrected.  We 
doubt,  however,  whether  there  was  necessity 
for  reformation  or  correction  in  the  cove- 
nants of  warranty.  The  deed  may  have  been 
open  to  some  criticism  on  this  score,  but  we 
hardly  think  so.  If  the  covenants  of  gen- 
eral warranty  contained  in  the  granting* 
clause  had  stood  alone  there  could  have 
been  no  question  about  this;  but  in  a  later 
clause  as  already  shown  this  covenant  seem- 
ed to  be  limited  to  the  right,  title  and  inter- 
est of  the  grantor.  Inasmuch,  however,  as 
plaintiff  was  entitled  to  have  the  deed  re- 
formed and  corrected  in  other  particulars, 
there  could  be  no  objection  to  correcting  it 
In  this  particular  also,  so  as  to  relieve  it  of 
any  question  of  doubt  or  uncertainty. 

For  the  reasons  stated  we  are  of  opinion 
to  afllrm  the  decrees,  which  we  think  fully 
supported  by  the  authorities  cited. 

liTNCH,  J.,  absent 


(12  Ga.  App.  486) 

MASSEB  &   PELTON  LUMBER  CO.   t. 
GEORGIA  &  F.  RY.t 
(No.  3,926.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1013.) 

(Byllahw  by  the  Court.) 
1.  Railboadb  (I  297*)— Acoidsnts  to  Trains 

— DlRECTINO  VEBDICT. 

It  being  issuable  whether  the  injury  of 
which  the  plaintiff  complained  was  due  to  im- 
proper train  orders  given  by  the  defendant,  or 


to  one  of  the  risks  assumed  by  the  plaintiff  un- 
der the  provisions  of  the  contract  the  court 
erred  in  directing  a  verdict.  If  the  contract 
were  construed  to  exempt  the  railway  compan:^ 
from  the  consequences  of  the  negligence  of  its 
employes,  it  would,  so  far  as  it  would  have  that 
effect,  be  void,  as  contrary  to  the  declared  pub- 
lic policy  of  this  state.  But  as  the  railway 
company  in  express  terms  assumed  liability  for 
any  loss  due  to  improper  train  orders  given  the 
plaintiff,  and  there  is  evidence  from  which  it 
18  to  be  inferred  that  the  damage  in  question 
was  due  to  the  negligence  of  the  railway  com- 
pany in  this  respect,  the  verdict  directed  was 
not  demanded. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  944-953;   Dec.  Dig.  f  297.*1 

2.  Railroads  (§  2S7*)— Colubion— Liabiutt. 
Where  a  railway  company,  in  a  contract 
with  a  lumber  company,  permitting  the  lumber 
company  to  use  the  railway  tracks,  reserved 
the  right  to  issue  all  orders  for  the  movement 
of  trains  upon  its  tracks,  and  contract  provid- 
ed that  the  lumber  company  should  move  its 
train  of  cars  in  obedience  to  orders  issued  by  the 
railway  company,  an  order  issued  by  the  rail- 
way company  in  pursuance  of  its  right,  which 
may  have  been  a  proper  order  at  the  time  it  was 
issued,  became  an  improper  order  if,  bv  the  ex- 
ercise of  its  right  to  use  its  own  tracks  and  a 
failure  to  notify  the  lumber  coinpany  of  a 
change  of  schedule  or  of  the  operation  of  an 
extra  train,  the  train  of  the  lumber  company, 
even  though  the  employes  of  the  latter  used 
due  diligence,  was  likely  to  be  endangered.  The 
right  to  fix  schedules,  under  the  contract  in- 
volved in  this  case,  implied  the  duty  of  issuing 
orders  appropriate  to  the  uses  to  which  the 
tracks  were  to  be  subjected. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  925-927;    Dec.  Dig.  {  287.»] 

Error  from  City  Conrt  of  Nashville;  J. 
Q.  Crawford,  Judge. 

Action  by  the  Massee  &  Felton  Lamber 
Company  against  the  Georgia  &  Florida  Rail- 
way. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Lane  &  Park,  of  Macon,  and  Hendricks  & 
Christian,  of  Nashville,  for  plaintiff  in  er- 
ror. Wm.  H.  Barrett,  of  Augusta,  J.  W. 
Quincey,  of  Douglas,  and  John  P.  Knight,  of 
Nashville,  for  defendant  in  error. 

RUSSELL,  J.  The  lumber  company  brought 
an  action  to  recover  damages  from  the  rail- 
road for  the  destruction  of  an  engine  atr 
tached  to  the  plaintiff's  logging  train,  which, 
while  operating  under  a  contract  over  the 
main  line  of  the  railway  company,  was  de- 
stroyed in  a  collision  with  an  extra  train 
of  the  railway  company.  It  was  alleged  that 
the  collision  resulted  ft'om  the  negligence  of 
employes  of  the  railway  company.  The  rail- 
way company  relied  upon  a  contract  which  it 
insisted  protected  it  from  liability  for  dam- 
ages, in  that  under  its  provisions  the  lumber 
company  assumed  all  the  risks  of  operating 
its  trains  over  the  tracks  of  the  railway  com- 
pany. At  the  conclusion  of  the  evidence,  the 
court  directed  the  jury  to  find  a  verdict  in 
favor  of  the  railway  company;  and  the  plain- 
tiff assigns  error  upon  the  direction  of  the 
verdict. 

[1]  The  evidence  is  conflicting  as  to  wiiat 
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was  the  real  cause  of  the  damage.  It  Ib  plain, 
however,  that  the  trial  Judge  placed  his  rul- 
ing upon  his  construction  of  the  contract, 
and  that  the  order  directing  the  verdict  is 
based  upon  the  proposition  that  by  the  terms 
of  the  contract  the  lumber  company  as- 
sumed all  risks  Incident  to  the  operation 
of  its  trains  over  the  tracks  of  the  rail- 
way company,  and  that  the  railway  compa- 
ny la  entirely  relieved  by  the  contract  from 
the  liability  which  ordinarily  attaches  to  it 
by  law.  If  the  contract  is  subject  to  the 
latter  construction,  it  is  void,  as  being  con- 
trary to  the  declared  public  policy  of  this 
state,  which  nullifies  even  an  attempt  on  the 
part  of  a  common  carrier  to  relieve  itself 
oy  contract  from  the  consequences  of  its  own 
negligence,  either  in  acts  of  commission  or  in 
che  omission  of  the  duties  whleh,  in  the  ex- 
ercise of  due  diligence,  it  should  perform. 
It  is  true  that  in  W.  &  A.  R.  Oo.  v.  Bishop, 
50  Ga.  465,  it  was  held  that  an  employ^ 
might  by  special  contract  assume  the  risk  of 
a  master's  negligence  and  that  such  a  con- 
tract was  valid;  but  this  decision  was  ap- 
parently at  variance  with  the  great  weight 
of  authority.  Moreover  it  was  ruled  in  the 
same  connection  that  an  employ^  could  not 
waive  any  criminal  neglect  of  the  company 
or  its  officers,  and  that  such  waiver  would  be 
void.  To  meet  the  effect  of  the  ruling  in 
that  case,  and  similar  rulings  in  cases  fol- 
lowing it,  which  upheld  the  right  of  a  master 
to  exempt  himself  by  special  contract  from 
the  consequences  of  his  own  negligence,  the 
General  Assembly  in  1876  (Acts  of  1876,  p. 
Ill)  gave  a  definition  to  the  term  "criminal 
negUgcnce'*  as  employed  by  the  Supreme  Court 
in  that  case,  which  practically  nullified  that 
decision  and  other  decisions  like  it  The  stat- 
ute is  codified  In  the  Penal  Code  of  1910,  S 117, 
as  follows:  "If  any  person,  employed  in  any 
capacity,  by  any  railroad  company  doing  busi- 
ness In  this  state,  shall,  in  the  course  of  such 
employment,  be  guilty  of  negligence, '  either 
by  omission  of  duty  or  by  any  act  of  com- 
mission in  relation  to  the  matters  intrusted 
to  him,  or  about  which  he  is  employed,  from 
which  negligence  serious  bodily  injury,  but 
not  death,  occurs  to  another,  he  shall  be 
guilty  of  criminal  negligence  and  shall  be 
punished,"  etc.  The  act  of  1909  (Acts  of 
1909,  p.  160),  as  embodied  in  the  Civil  Code 
(sections  2782-2785),  is,  of^course,  not  direct- 
ly pertinent,  for  it  relates  to  contracts  as  to 
personal  Injuries,  but  it  is  illustrative  of  the 
general  public  policy  of  this  state  at  the 
most  recent  period  in  which  the  Legislatuie 
has  dealt  with  the  subject 

The  argument  that  this  contract  was  be- 
tween two  private  parties,  and  the  public 
had  nothing  to  do  with  it,  and  that  freedom 
of  contract  should  not  be  abridged,  was  pre- 
cisely the  argument  of  the  Supreme  Court  in 
the  case  of  Western  &  Atlantic  Railroad  Oo. 
V.  Bishop,  supra;  but  the  Legislature,  in 
protecting  the  shipper,  the  passenger,  and 


the  employ^  has  authoritatively  declared  this 
to  be  not  in  accord  v^th  sound  public  policy. 
So  far  as  the  real  situation  of  the  parties  in 
the  present  case  is  concerned,  the  lumber 
company  is  perhaps  not  as  much  on  an  equal- 
ity with  the  railway  company  as  an  employ^ 
would  be.  A  servant  is  not  obliged  to  ac- 
cept employment  from  a  master,  but  ap- 
parently, from  the  facts  in  this  record,  the 
lumber  company  was  compelled  to  contract 
with  the  railway  company  to  get  logs  to  its 
mill  at  a  cost  that  would  enable  it  to  conduct 
its  business  at  a  profit ;  and,  while  it  is  not 
necessary  at  this  time  to  rule  on  the  precise 
question,  it  is  very  clear  to  us  that,  even 
where  a  contract  exempting  from  liability 
for  any  consequence  of  negligence  is  not  ex- 
pressly prohibited,  the  policy  of  this  state 
does  not  favor  or  encourage  such  exemp- 
tions. We  are  inclined  to  hold  that,  unless 
the  contract  of  exemption  from  liability  is 
one  which  has  been  expressly  allowed  by 
legislation,  the  public  has  such  a  right  in 
the  public  service  of  the  carrier  as  that  any 
attempt  to  contract  against  its  own  liability 
for  negligence  is  contrary  to  public  policy 
and  void.  Such  decisions  of  our  Supreme 
Court  as  would  seem  to  indicate  a  different 
ruling  are  undoubtedly  sound  because  (so  far 
as  I  have  been  able  to  examine)  it  has  ap* 
peared  that  the  carrier  should  have  been  re- 
lieved from  liability  upon  the  ground  that 
Its  alleged  duty  was  not  dependent  upon  any 
consideration,  and  the  service  or  facility  af- 
forded was  gratuitous.  In  Blitch  Vr  Central 
of  Georgia  Ry.  Co.,  122  Ga.  711,  50  S.  E.  945, 
in  which  it  was  held  that  the  contract  ex- 
empted the  railroad  company  from  liability, 
it  appears  that  the  warehouse,  which  was 
destroyed,  was  erected  by  gratuitous  permis- 
sion; and  the  rulings  which  have  upheld  pro- 
visions in  free  passes  as  to  exemption  from  li- 
ability (such  as  in  Holly,  etc.,  v.  Southern  Ry. 
Co.,  119  Ga.  767,  47  S.  E.  188)  are  sustaina- 
ble on  the  same  theory.  In  each  of  the  rul- 
ings of  the  Supreme  Court  upon  this  subject 
the  decision  was  sustainable  upon  facts  which 
entirely  differentiated  it  from  the  case  at  bar. 
[2]  We  are  not  required,  however,  to  pass  up- 
on the  question  as  to  whether  the  contract,  as 
a  whole  or  in  part,  is  void,  because,  even  con- 
struing the  contract  to  be  vaUd,  the  evidence 
discloses  that  there  was  an  issue  of  fact  which 
comes  fairly  within  the  province  of  one  of 
the  stipulations  of  the  contract ;  and  this  is- 
sue should  have  been  submitted  to  the  Jury. 
In  the  contract  it  is  stipulated  that :  "Said 
Georgia  &  Florida  Railway  shall  be  liable  to 
said  lumber  company  fbr  loss  or  damages 
which  may  be  caused  to  persons  or  property 
engaged  in  operating  logging  trains  of  said 
lumber  company  over  the  tracks  of  the  Geor- 
gia &  Florida  Railway,  due  to  improper 
train  orders  given  the  said  lumber  compa- 
ny by  the  Georgia  &  Florida  Railway  for 
the  movement  of  said  logging  trains.    But 
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the  said  lumber  company  assumes  all  other 
risks  of  operation  on  the  tracks  of  the  Geor- 
gia &  Florida  Railway,  and  will  hold  the 
Georgia  &  Florida  Railway  free  and  harm- 
less from  all  loss  or  damage  to  persons  or 
property  due  to  wash-outs,  broken  rails,  burn- 
ed bridges,  obstructions,  and  the  like,  as  If 
the  said  lumber  company  was  operating  on 
its  own  lines."  It  is  apparent  from  this  pro- 
vision of  the  contract  that,  while  the  lumber 
company  assumed  the  risk  of  all  loss  and 
damage  due  to  wash-outs,  broken  rails,  burn- 
ed bridges,  and  like  obstructions,  the  railway 
company  expressly  assumed  the  risk  of  any 
injury  which  might  result  from  improper 
train  orders  given  by  it  to  the  lumber  com- 
pany ;  and,  upon  a  review  of  the  evidence,  it 
is  plain  that  in  the  present  case  a  jury 
might  find  that  the  damage  to  the  plaintiff's 
property  was  due  to  improper  train  orders, 
within  the  scope  of  the  contract,  reasonably 
construed.  It  will  not  do  to  say  that  the 
railway  company  was  protected  from  liabili- 
ty by  the  stipulation  in  regard  to  obstruc- 
tions, and  that  its  extra  train  should  be 
held  to  be  included  within  that  term  of  the 
contract,  and  its  presence,  or  the  presence  of 
any  other  extra  train,  moving  upon  the 
track,  was  reasonably  to  be  anticipated.  The 
word  ^^obstructions,"  as  used  in  the  contract, 
when  considered  in  its  connection,  cannot 
reasonably  imply  an  obstruction  of  an  en- 
tirely different  nature  from  those  which  are 
mentioned  as  comprising  a  similar  class — 
wash-outs,-  broken  rails,  burned  bridges,  and 
the  like.  These  would  appear  to  include  ac- 
cidental or  seemingly  providential  obstruc- 
tions upon  the  tracks  of  the  railway  company, 
and  cannot  be  held  to  include  a  moving  train, 
voluntarily  set  in  motion  by  the  defendant, 
and  operated  over  the  track  which  the  de- 
fendant Itself  had  directed  the  plaintifTs  en- 
^ne  to  traverse.  And  even  though  it  ap- 
pears in  the  evidence  that  the  railway  com- 
pany had  given  the  lumber  company  orders 
which  were,  in  one  sense,  proper  orders,  still 
orders  originally  proper  immediately  became 
Improper  when  the  railway  company  started 
an  extra  train  (which  might  possibly  collide 
with  the  lumber  company's  train)  without 
i^ving  the  lumber  company's  train  additional 
and  supplementary  orders  which  would  pre- 
vent such  a  contingency. 

The  trains  of  the  lumber  company,  under 
the  contract,  were  to  be  operated  by  orders 
given  by  the  railway  company.  Under  this 
construction  of  the  contract,  which  we  deem 
to  be  the  only  reasonable  construction  to  be 
placed  upon  its  terms,  a  jury,  and  only  a 
jury,  could  determine  the  question  as  to 
whether  the  casualty  was  due  to  the  negli- 
gence of  the  railway  company  or  to  the  neg- 
ligence of  the  lumber  company;  and  it  was 
error,  under  this  construction  of  the  con- 
tract, to  direct  a  verdict 

Judgment  reversed. 


02  Ga.  App.  409) 
TOOLE  et  aL  t.  GEER.     (No.  4,195.) 
(Ck)urt  of  Appeals  of  Georgia.    Feb.  24,  1013.) 

(Byllabu9  hy  the  Court,) 

L  Exceptions,  Bill  of  (i  58*)— Appeal  and 
Error  (§  637*)— Service  of  Bill— Dis- 
missal OF  Writ  of  Error. 

The  object  of  service  of  a  bill  of  excep- 
tions is  to  put  the  defendant  in  error  on  notice. 
An  entry  of  service  bv  the  sheriif  cannot  give 
validity  to  a  void  bill  of  exceptions.  An  ac- 
knowledgment of  service  merely  takes  the 
place  of  service,  and  entry  of  service  by  the 
sheriff,  and  is  evidence  that  the  physical  paper 
was  served.  The  act  of  1911  (Acts  1911, 
p.  149)  allows  counsel  to  reserve  as  against  a 
real  defect;  but  if  there  is  no  real  defect,  he 
has  reserved  nothing.  A  bill  of  exceptions  may 
always  be  amended  so  as  to  insert  proper  par- 
ties, and  the  attempt  to  reserve  the  right  to 
object  to  service  in  the  present  case  was  inef- 
fectual, because  it  is  apparent,  from  the  ac- 
knowledgment of  service,  that  the  defendant 
in  error  knew  in  what  case  the  paper  was  in- 
tended to  be  a  bill  of  exceptions,  and  that  it 
might  be  perfected  by  an  amendment  making 
the  proper  parties.  Where  it  is  apparent 
that  the  defendant  in  error  has  in  fact  been 
served  with  the  physical  bill  of  exceptions,  and 
the  only  defect  in  the  bill  of  exceptions  is  as 
to  the  statement  of  the  proper  parties,  the  writ 
of  error  will  not  be  dismissed,  if  the  bill  of  ex- 
ceptions can  be  amended  by  making  proper 
parties. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  S§  100-105;  Dec.  Dig.  f 
58;*  Appeal  and  Error,  Cent  Dig.  §|  2784, 
2829;    Dec.  Dig.  |  637.*] 

2.  Justices  of  the  Peace  (J  205*)— Certi- 
orari—Record— Scope  AND  Contents. 

**Where  a  case  is  tried  in  an  inferior  ju- 
dicatory and  carried  to  a  superior  court  by 
certiorari,  copies  of  all  papers  connected  with 
the  trial  of  the  case  m  the  inferior  court, 
which  are  material  to  an  understanding  of  the 
errors  complained  of,  must  come  to  the  superi- 
or court  in  the  certiorari  record."  Georgia, 
Southern  &  Florida  By.  Co.  v.  State,  116  Ga. 
845.  43  S.  E.  254. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  793-799;  Dec.  Dig. 
§  205.*] 

3.  Justices  of  tbb  Peaob  (§  205*)— Rbvebw 
OF  Decisions— Certiorari— Record. 

Where  judgment  was  rendered  in  a  jus- 
tice's court  in  favor  of  the  plaintiff,  upon  an 
account,  for  $100,  and  it  was  sought  to  review 
this  judgment  by  certiorari,  it  being  contended 
in  the  petition  for  certiorari  that  the  justice's 
court  was  without  jurisdiction  because  the 
plaintiff's  claim,  as  shown  by  the  evidence,  was 
over  $100,  and  the  amount  of  the  claim  had 
not  been  reduced  by  any  credit  "appearing  on 
the  cause  of  action  sued  on,"  a  copy  of  the 
original  summons,  with  the  plaintiff's  cause  of 
action  attached,  was  material  to  a  proper  un- 
derstanding of  the  error  complained  or.  The 
magistrate  did  not  send  up,  with  his  answer, 
copies  of  the  original  proceedings,  and  the  pe- 
titioner for  certiorari  did  not  duly  file  excep- 
tions to  \he  answer;  consequently  the  judge  of 
the  superior  court  did  not  err  in  dismissing 
the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  793-799;  Dec  Dig.  | 
205.*] 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrlll,  Judge. 
Action  by  W.  I.  Geer  against  Joe  TOoIe  and 
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oth^r*.    Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed.* 

The  bill  of  exceptions  was  sued  out  in  the 
name  of  "Joe  Toole  et  al.,"  from  a  judgment 
dismissing  a  certiorari  sued  out  in  the  name 
of  "Colquitt  German  Coach  Horse  Go.,  a  firm 
composed  of  Joe  Toole  and  14  others/*  The 
following  acknowledgment  of  service  appears 
on  the  bill  of  exceptions:  "I  hereby  acknowl- 
edge service  of  the  above  and  foregoing  bill 
of  exceptions,  together  with  all  the  exhibits 
therein  referred  to,  after  same  was  certified ; 
copy  and  all  other  and  further  service  is 
hereby  waived.  This  acknowledgment  of 
service  does  not  include  the  service  of  the 
salt  as  brought  by  W.  L  Geer  v.  Colquitt 
German  Coach  Horse  Co.,  and  Is  not  to  be 
considered  as  waiving  service  for  W.  I.  Geer 
in  case  of  W.  I.  Geer  v.  Colquitt  German 
Coach  Horse  Co.,  a  partnership."  In  this 
court,  counsel  for  the  plaintiff  in  error  filed 
an  amendment  adding  as  parties  plaintiff  In 
error  the  "Colquitt  German  Coach  Horse 
Company,  a  firm  composed  of  Joe  Toole  et  al." 

P.  D.  Rich,  of  Colquitt,  for  plaintiffs  In 
error.  W.  I.  Geer,  of  Colquitt,  for  defend- 
ant in  error. 

RUSSELI^  J.'  Judgment  afilrmed. 


(12  Ga.  App.  422) 

KINSEy  V.  STATE.     (No.  4,249.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1918.) 

fSyllalui  hy  the  Court.) 

1.  Criminal  Law  (|  400*)  —  Dooumkhtabt 
eviuencb. 

Where,  in  the  trial  of  a  criminal  case,  the 
existence  and  contents  of  a  writing,  shown  to 
be  in  the  possession  of  the  accused,  are  mate- 
rial, parol  evidence  of  its  contents  is  admissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  879-886,  1208-1210;  Dec. 
Dig.  ^  400.*] 

2.  Arson  (|  22*)— Indictment— Suffioienct. 

In  an  indictment  for  arson,  ownership  was 
properly  laid  in  one  to  whom  a  deed  conveying 
the  property  destroyed  by  fire  was  executed 
for  the  purpose  of  indemnifying  him  against 
loss  by  reason  of  his  having  become  surety  on 
the  grantor's  appearance  bond  in  another  case; 
it  appearing  that  at  the  time  the  building  was 
set  on  fire  the  bond  was  still  In  force. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  {|  45-19;  Dec  Dig.  S  22.*] 

3.  Criminal  Law  (|  1172* )— Instructions— 
••Village." 

The  instmctions  of  the  trial  judge  that 
••if  the  place  [described  in  the  indictmentl  was 
a  small  assemblage  of  houses,  situated  so  near 
to  each  other  that  the  burning  of  one  would 
endanger  the  others,  then  that  assembly  would 
be  a  village  in  the  meaning  of  the  law,*'  while 
not  altogether  accurate,  was  not  prejudicial. 
Nor  was  it  reversible  error  that  the  trial  judge 
bstructed  the  Jury  that  they  might  convict  toe 
accused,  even  though  the  house  which  was 
burned  was  not  located  in  a  dty,  town,  or  vil- 
lage. There  was  a  general  verdict  of  guilty, 
and  the  effect  of  such  verdict  was  to  find  that 
the  house  which  was  burned  was  located  in  the 


TiBage. described  in  the  indictment,  and,  as  the 
evidence  demanded  this  finding,  tlie  instruction 
complained  of  was  not  harmful. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  3128,  3154-3157,  8169-3163, 
3169;  Dec.  Dig.  I  1172.*] 

4.  Arson  (|  37*)— Evidence— Sufficibnot. 

The  evidence  was  wholly  circumstantial, 
and  not  sufficient  to  exclude  every  other  rea- 
sonable hypothesis  than  that  of  the  guilt  of 
the  accused.  For  this  reason,  the  trial  judge 
erred  in  overruling  the  motion  for  a  new  triaL 

[Ed.  Note. — ^For  other  cases,  see  Arson,  Cent 
Dig.  H  71-73;   Dec.  Dig.  §  37.*] 

5.  Costs  (S  318*)— Crdcinal  Instructions— 
Paupers^  Affzdavitb. 

Plaintiffs  in  error  who  bring  their  cases  to 
this  court  upon  paupers*  affidavits  are  not  al- 
together relieved  from  liability  for  the  costs, 
but  are  simply  entitled  to  have  their  cases 
heard  without  the  payment  of  costs  as  a  condi- 
tion precedent.  Sigman  v.  Austin,  112  Ga. 
570,  37  S.  E.  894.  Where  counsel  for  plaintiff 
in  error  inadvertently  pays  the  costs,  such 
costs  will  not  be  refunded  on  motion,  but  the 
payment  will  be  treated  as  voluntary. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  It  1196,  1198;   Dec.  Dig.  f  318.*] 

£irror  from  Superior  Court,  Oatoosa  Coun- 
ty;   A.  W.  Pite,  Judge. 

W.  H.  Kinsey  was  convicted  of  arson,  and 
brings  error.    Reversed. 

Maddox,  McCamy  ft  Shumate,  of  Dalton, 
and  Foust  ft  Payne,  of  Chattanooga,  Tenn., 
for  plaintiff  in  error.  T.  C.  Mllner,  Sol.  Gen., 
of  Cfeirtersville,  and  Geo.  W.  Stevens,  of  At- 
lanta, for  the  State. 


RUSSELU  J.  [1-3]  Tbe  first,  second,  and 
third  headnotes  are  self-explanatory.  We 
reverse  the  Judgment,  overruling  the  motion 
for  new  trial  solely  upon  the  ground  that  the 
evidence  is  not  sufficient  to  have  satisfied  the 
mind  of  the  jury  to  the  exclusion  of  every 
other  reasonable  supposition  than  that  of  the 
defendant's  guilt  This  is  the  gauge  applied 
by  the  law,  and  it  should  be  applied  In  meas- 
uring the  sufficiency  of  the  evidence  in  every 
case  where  the  guilt  of  one  accused  of  crime 
depends  whoUy  upon  circumstances. 

[4]  The  main  circumstances  which  indi- 
cate the  guilt  of  the  accused  in  tbds  case  are 
that  he  was  upon  bad  terms  with  one  of  his 
neighbors,  and  had  made  certain  remarks 
which  might  be  construed  as  veiled  threats 
indicating  a  desire  upon  the  part  of  the  de- 
fendant that  this  named  person  (one  Oarroll) 
be  gotten  rid  of;  that  a  few  days  previous 
to  the  fire  he  had  bought  three  gallons  of 
gasoline;  that  shortly  before  the  fire  was 
discovered  he  went  into  the  basement  of  the 
house  which  was  burned,  and  almost  immedi- 
ately thereafter  mounted  his  horse  and  rode 
off  in  a  gallop,  and  from  three  to  five  min- 
utes after  his  departure  a  fire  was  discover- 
ed in  the  basement;  and  that,  on  meeting  a 
young  lady  who  was  returning  from  church, 
he  stated,  in  response  to  her  Inquiry  as  to 
the  location  of  the  fire  that  it  was  his  house. 
He  was  arrested  either  before  or  just  as  he 
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was  reaching  the  house  itself  on  his  retnm. 
The  house  which  was  burned  was  his  prop- 
erty, and  was  Insured. 

The  foregoing  circumstances  may  suggest 
the  probability  of  the  defendant's  guilt,  but 
the  real  question  Is:  Do  they  exclude  the 
possibility  of  his  Innocence?  The  law  will 
not  permit  one  accused  of  crime  to  be  con- 
victed upon  circumstantial  evidence,  because, 
forsooth,  he  is  perhaps  guilty,  but  it  requires 
that  the  proof  adduced  to  deprive  him  of  his 
liberty  shall  be  so  strong  that^  when  the  cir- 
cumstances are  construed  in  their  weakest 
light,  they  shall  suggest  no  other  reasonable 
hypothesis  than  that  he  is  guilty.  We  use 
the  expression  "in  their  weakest  light**  be- 
cause it  is  an  Invariable  rule  of  law  where 
the  fact  or  circumstance  Is  susceptible  of  two 
constructions,  the  one  indicative  of  guilt  and 
the  other  consistent  with  innocence,  the  con- 
struction which  comports  with  Innocence  is 
to  be  preferred.  The  circumstances  which 
we  have  summarized  above  are  to  be  consid- 
ered in  connection  with  the  fact  that  the 
house  of  the  accused,  which  was  burned,  was 
located  50  feet  (at  the  nearest  point)  from 
the  dwelling  of  Carroll,  who  was  the  alleg- 
ed object  of  his  antipathy ;  that  the  fire  oc- 
curred at  10  o'clock  in  the  daytime;  and  that 
the  accused  was  in  view  of  the  fire  at  the 
time  he  made  the  remark  to  Miss  Walsh  (the 
young  lady  referred  to  above),  and  had  as 
good  an  opportunity  to  see  the  fire  as  she 
had,  and  from  his  familiarity  with  the  loca- 
tion of  the  houses  in  the  town,  acquired 
from  a  residence  of  ten  years  in  Klnseyvllle,' 
he  was  doubtless  able  to  state  the  exact  loca- 
tion of  the  fire.  There  is  nothing  to  indicate 
that  he  had  not  seen  the  fire  before  Miss 
Walsh  spoke  to  him,  and  we  incline  to  the 
opinion  that,  if  he  had  just  set  fire  to  the 
hou^,  he  would  have  been  less  apt  to  have 
said  it  was  his  house  than  if  the  statement 
had  been  made  in  the  consciousness  of  in- 
nocence. Two  witnesses,  whose  testimony 
is  undisputed,  testify  that  almost  Immediately 
preceding  the  discovery  of  the  fire  they  saw 
a  strange  man  go  into  the  basement  and 
come    out 

Taking  into  consideration  the  time  of  the 
day  at  which  the  building  was  burned,  and 
the  fact  that  it  was  Sunday,  when  the  neigh- 
bors would  have  a  better  opportunity  than  up- 
on other  days  to  observe  any  suspicious  cir- 
cumstances, as  well  as  the  utter  unreason- 
ableness, of  the  theory  that  one  would  burn 
his  own  house  in  order  to  remove  from  the 
neighborhood  a  citizen  who  was  objectionable 
to  him,  and  who  happened  to  live  in  a  house 
50  feet  away  and  entirely  disconnected  from 
his  own  house,  as  well  as  the  fact  that  it 
does  not  appear  that  the  Insurance  policy 
had  not  been  transferred  (for  if  not  trans- 
ferred to  the  Beavers  it  would  have  been  for- 
feited by  the  change  of  ownership  in  the 
premises),  we  cannot  say  that  the  jury  were 


authorized  to  prefer  the  supposition  that  the 
accused  was  guilty  to  the  supposition  that 
he  was  innocent.  The  fact  that  he  was  in 
the  basement  of  his  own  house  shortly  be- 
fore his  departure,  and  that  on  Sunday 
morning  he  mounted  his  horse  to  take  a  ride, 
and  rode  away,  in  conjunction  with  the  fact 
that  a  stranger  was  shortly  afterward  in  the 
basement  of  the  same  house,  when  consider- 
ed from  the  Innocent  viewpoint,  which  the 
law  preferably  attributes  to  those  circum- 
stances, is  i>erfectly  consistent  with  the 
theory  that  he  did  not  know  his  house  had 
been  fired.  And  as  this  theory  is  not  in  any 
wise  dependent  upon  the  defendant's  state- 
ment, but  Is  supported  by  evidence  aliunde, 
the  jury  should  have  preferred  it,  under  the 
requirement  of  the  law  in  cases  of  circum- 
stantial evidence. 

In  addition  to  all  this,  it  is  extremely 
doubtful  whether  the  legal  presumption  that 
the  fire  was  accidental  was  rebutted ;  and,  if  it 
was  and  the  corpus  delicti  was  established, 
the  stranger  who  entered  the  house  was  as 
closely  connected  with  the  fire  as  was  the 
accused. 

Judgment  reversed. 


(12  Oflu  App.  380) 

CARTER  ▼.  ATKINSON.     (No.  4,114.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1918.) 

(SyUalus  hy  the  Court.) 

1.  Appeal  and  Error  (§  80*)  —  Decisions 
Reviewablb— Finality. 

Though  the  decision  as  rendered  did  not 
effect  a  final  disposition  of  the  case,  an  op- 
posite decision  would  have  been  a  final  dispo- 
sition of  the  case  J  and  for  that  reason  there 
was  a  right  of  review  by  bill  of  exceptions,  and 
the  writ  of  error  is  not  subject  to  dismlssaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§"429.  432,  433,  450,  456, 
457,  494-509-   Dec.  Dig.  §  80.*] 

2.  Pleading  (|  271*)— Amendment— Petition 

— Stoxature. 

The  petition  of  a  plaintiff  can  nroperly  be 
amended  by  allowing  the  signature  of  his  attor- 
ney to  be  thereto  affixed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
C^nt.  Dig.  |§  414-416;   Dec.  Dig.  {  271.*] 

3.  Judgment  (|  485*)- Effect  of  Invalid- 

ITT. 

A  void  judgment  is  no  judgment  Where 
a  purported  judgment  is  wholly  void,  a  party 
at  whose  instance  it  was  rendered  is  not  es- 
topped from  attacking  It  "A  judgment  that  la 
void  may  be  attacked  in  any  court  and  by  any- 
body."   avU  Code  1910,  8  5968. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  919;   Dec  Dig.  8  485.*] 

4.  Justices  of  the  Peace  (§  71*)— Pbocedubb 
—Judgment. 

Under  the  Constitution  (article  6,  |  7,  par. 
2;  CHv.  Code  1910,  §  6524)  justices  of  the 
peace  shall  "sit  monthly  at  fixed  times  and 
places;  and  a  judgment  purporting  to  have 
been  rendered  by  a  justice's  court  is  void  if  it 
was  rendered  at  a  place  at  which  the  court 
could  not  lawfuUy  sit 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |f  232,  233;  Dec  Dig.  | 
71.»] 
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6.  JV&nCEB  OW  TBE  PSAOB  (f  71*)^PB0CEDUBS 

—Place  of  Holding  Coubt. 

The  place  of  holding  a  justice's  court  can- 
not be  changed  otherwise  than  by  giving  a  duly 
published  notice  of  the  proposed  change  of  lo- 
cation, as  required  bv  law.  A  judgment  ren- 
dered by  a  justice  of  the  peace  at  any  other 
place  than  that  fixed  by  law  is  void.  Hilson  y. 
Kitchens,  107  Ga.  280,  33  S.  E.  71,  78  Am.  St. 
Kep.  119. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  H  232,  233;  Dec.  Dig.  § 
71.  ♦] 

6.  Jttstices  of  the  Pbacb   (|  71*)^Pboce- 
DUBB— Judgment. 

As  it  appears  undisputed  in  the  record  that 
the  judgment  in  question  was  rendered  at  the 
brick  storehouse  of  J.  S.  Herrin,  in  the  town  of 
Goffee,  located  between  two  and  three  hundred 
yards  from  the  wooden  storehouse  of  J.  S.  Her- 
rln  &  Co.,  which  was  the  place  previously 
legally  fixed  for  the  holding  of  the  justice's 
court  of  that  district,  the  justice's  judgment 
was  void,  and  the  judgment  of  the  county  court 
upon  the  plea  of  res  judicata  was  correct 
Tne  case  is  not  altered  by  the  fact  that  the  sum- 
mons called  the  defendant  to  a  court  to  be 
held  "at  the  storehouse  of  J.  S.  Herrin,"  or 
that  the  storehouse  of  J.  S.  Herrin  &  Co., 
which  had  previously  been  legally  fixed  as  the 
place  of  holding  the  justice's  court,  had  been 
titrn  down,  since  no  notice  of  the  proposed 
change  of  location  had  ever  been  pubhshed,  as 
required  by  law.  The  purpose  of  the  constitu- 
tional requirement,  above  quoted,  was  to  pre- 
vent the  evils  and  hardships  resulting  from  mi- 
gratory courts. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |§  232,  233;  Dec  Dig.  i 
71.*] 

7.  Certiobari  Sustained— Brrob. 

The  court  erred  in  sustaining  the  certio- 
rari upon  the  plea  of  res  judicata. 

Error  from  Superior  Court,  Pierce  County ; 
T.  A.  Parker,  Judge. 

Action  by  Lb  A.  Carter  against  H.  M.  At- 
kinson, receiver.  From  a  judgment  for  de- 
fendant, plaintiff  brings  error.    Reversed. 

S.  F.  Memory,  of  Blackshear,  for  plaintiff 
in  error.  Andrew  B.  Estes,  of  Waycross,  and 
Boiling  Whltfieldt  of  Brunswick,  for  defend- 
ant in  error. 

RUSSELL^  J.    Judgment  reversed* 


02  Go.  App.  427) 

JACKSON  ▼.  STATB.     (No.  4,411.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1913.) 

(Byllabu9  hy  the  Oqurt») 

1.  ^EAPOWS     (t     3*)— CaBBTINO     WlAFONB— 

Statctobt  Pbovibion. 

The  act  approved  August  12,  1010  <Laws 
1910,  p.  134),  entitled  **An  act  to  prohibit  any 
person  from  having  or  carrying  about  his  per- 
son •  •  ♦  any  pistol  or  revolver  without 
first  having  obtained  a  license  from  the  ordina- 
ry,**  etc,  should  receive  a  reasonable  construc- 
tion, in  accord  with  the  purpose  of  the  Legisla- 
ture in  enacting  it 

[EM.   Note.^For  other  cases,   tee  Weapons, 
Cent.  Dig.  i  3;  Dec  Dig.  |  8.*] 

2.  Wkafons    (I    6*)— Oabbtiko    Weapon&^ 
EjLEMents  of  Offensb. 

The  statute  in  question  was  not  intended 
to  prevent  the  manual  possession  of  a  pistol  for 


such  a  length  of  time  as  is  necessary  to  exam- 
ine it,  with  a  view  to  its  purchase,  nor  to  pe- 
nalize the  act  of  one  who,  having  the  pistol  in 
his  hand  for  no  other  purpose  than  that  of  ex- 
amination, might  be  temporarily  called  aside  by 
some  one  who  wishes  to  speak  to  him.  The 
terms  implied  in  the  statute  involve  the  idea  of 
a  duration,  for  some  appreciable  time  at  least, 
of  the  possession  of  a  pistol,  and  the  kindred 
idea  that  this  possession  is  with  the  intent  and 
purpose  of  carrying  the  weapon  to  some  other 
place  than  that  at  which  the  manual  possession 
began. 

[£}d.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  8  5;    Dec  Dig.  §  6.*] 

3.  Weafons  {%  6*)— Carbyino  Weafon»— El- 

nCENTS  of  OFilCNSE. 

A  conviction  of  one  accused  of  a  violation 
of  the  statute  forbidding  the  carrying  of  pistols 
without  a  license  is  unauthorized,  where  it  ap- 
pears that  his  possession  was  of  the  character 
stated  in  the  foregoing  headnote,  and  there  is 
no  evidence  that  he  intended  to  physically  con- 
vey the  pistol  in  question  to  some  other  place 
than  that  at  which  he  received  it,  or  he  had  even 
determined  to  consummate  its  purchase.  Tes- 
timony which  shows  no  more  than  that  the  ac- 
cused received  a  pistol  from  the  owner,  who 
wished  to  sell  it,  and,  while  looking  at  It,  was 
called  ofF  upon  another  matter,  and  stopped 
with  the  pistol  in  his  hand,  about  20  feet  from 
the  point  where  he  obtAined  its  manual  pos- 
session, and  then  returned  and  handed  the  pis- 
tol back  to  the  person  who  proposed  to  sell  it, 
will  not  authorize  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  8  6;    Dec  Dig.  f  6.*] 

Error  from  Superior  Court,  Randolph  Coun- 
ty; W.  a  WorrUl,  Judge. 

J.  M.  Jackson  was  convicted  of  carrying  a 
weapon  without  a  license,  and  brings  error. 
Reversed. 

Jas.  W.  Harris,  of  Cuthbert,  for  plaintiff 
in  error.  J.  A.  Laing,  Sol.  Gen.,  of  Dawson, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  State. 

RUSSELL,  J.  [2,  3]  The  purpose  of  the 
General  Assembly  In  the  passage  of  the  act 
of  1910,  supra,  was  to  prevent  the  having  or 
carrying  of  pistols  or  revolvers  by  any  per- 
son (other  than  those  excepted  in  the  act) 
outside  of  his  own  home  or  place  of  business. 
But  In  using  the  words  •*to  have  or  carry 
about  his  person"  there  Is  necessarily  in- 
volved the  idea  that  the  Inhibited  condition 
shall  have  some  degree  of  permanence,  with 
a  definite  Intent  to  carry  the  pistol  from 
one  place  to  another;  and  the  act  was  never 
Intended  to  reach  a  case  where  the  having 
or  carrying  of  the  weapon  was  for  the  mere 
purpose  of  examination,  with  a  view  to  a 
purchase,  and  was  during  the  period  of  ne- 
gotiation. If  so,  the  General  Assembly  would 
have  prohibited  the  sale  of  revolvers.  Per- 
haps it  would  be  wise  to  prohibit  altogether 
the  sale  of  pistols  and  revolvers,  if  there  l8 
no  constitutional  objection  to  such  a  statute. 
But  evidently  the  Legislature  did  not  Intend 
to  do  this,  because  it  did  not  entirely  prohibit 
the  carrying  of  the  weapons;  It  only  at- 
tempted to  regulate  It  by  Imposing  a  license 
fee  and  a  bond  upon  those  who  might  desire 
to  carry  such  weapons;    and  the  statute  Is 
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not  even  directed  against  all  of  those  who 
do  not  pay  for  license,  for  certain  classes  of 
citizens  are  permitted  to  carry  them  with- 
out a  license. 

[1]  In  Strickland  t.  State^  137  Ga.  12,  72 
S.  B.  265,  36  L.  R.  A.  (N.  S.)  115,  Justice 
Lumpkin,  speaking  for  the  majority  of  the 
court,  after  referring  to  the  familiar  illustra- 
tions given  by  Blackstone,  such  as  the  law 
forbidding  a  layman  to  lay  hands  upon  a 
priest,  which  was  construed  to  include  hurt- 
ing him  with  a  weapon,  and  the  law  which  de- 
clared that  whoever  draws  blood  in  the  streets, 
which  was  held  not  to  apply  to  a  surgeon 
who  opened  a  vein  of  a  person  who  fell  in  a 
fit  in  the  street,  and  others,  says :  '*The  act 
should  receive  a  reasonable  construction. 
Suppose  that  the  owner  of  a  pistol  should 
accidentally  drop  it  from  the  window  of  his 
dwelling  to  the  street  A  narrow  and  literal 
construction  of  the  act  might  make  it  penal 
for  hiioi  to  pick  it  up  and  carry  it  into  his 
house.  It  is  lawful  to  sell  pistols.  But  a 
similar  construction  might  make  it  impossible 
for  the  carrier  to  deliver  them  to  the  dealer, 
or  the  dealer  to  deliver  them  to  the  customer. 
We  will  not  anticipate  that  any  such  con- 
struction will  be  given,  but  one  which  will 
cany  out  the  legislative  purpose." 

The  Judge  charged  the  jury  in  the  present 
case :  "It  matters  not  whether  this  was  the 
defendant's  pistol  or  not;  if  the  evidence 
shows  that  this  defendant  received  the  pistol 
from  some  one  else,  who  was  the  real  owner, 
and  if  he  took  that  pistol  in  his  manual  pos- 
session, and  was  out  of  his  home,  and  car- 
ried it  around  there  on  the  ground,  it  makes 
no  difference  whether  the  pistol  belongs  to 
him  or  not;  and,  even  though  he  might  have 
carried  it  but  a  short  distance,  it  would  be 
a  violation  of  this  statute.  Or  even  if  he 
kept  it  for  a  short  time,  it  matters  not  for 
what  purpose  he  procured  it;  if  he  carried  it 
around  in  his  manual  possession,  outside  of 
his  own  home  or  place  of  business,  without 
first  taking  out  a  license  from  the  ordinary 
of  Randolph  county,  you  would  be  authoriz- 
ed in  finding  him  guilty.'* 

Under  the  evidence,  this  instruction  virtu- 
ally amounted  to  a  direction  of  the  verdict. 
We  think  it  gave  the  statute  too  literal, 
strict,  and  narrow  a  constructioiL 

Judgment  reversed. 


(12  Qa.  App.  364) 

BRIGHT  v.  CENTRAL  OF  GEORGIA  BT. 

CO.     (No.  4,352.) 

(Court  of  Appeals  of  Georgia.     Feb.  4,  1913.) 
(BtfUalu9  5y  the  Courts 

FALBB  IlCPBISONMENT  <§  15*)->ABBEST  OF  PAS- 
SENGER—LIABILITY  OF  COMPANT. 

A  railway  corporation  is  not  responsible 
in  damages  for  an  unlawful  arrest  of  a  passen- 
ger, made  by  a  police  ofiELoer  appointed  by  and 
subject  to  the  directions  of  the  municipal  au- 


thorities, notwithstanding  such  officer  was  spe- 
cially detailed  to  {^reserve  order  at  the  com- 
pany's depot,  and  his  salary  was  paid  by  it 

[Ed.  Note.~For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  U  &-47;    Dec  Dig.  | 

15.*] 

Russell,  J.,  dissenting. 

BrroT  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  Richard  Bright  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  i^aintiff  brings  er- 
ror.   Affirmed. 

Travis  ft  Travis,  of  Savannah,  and  Na- 
pier ft  Maynard,  of  Macon,  for  plaintiff  fn 
error.  Lawton  ft  Cunningham  and  H.  W. 
Johnson,  all  of  Savannah,  for  defendant  in 
error. 

POTTLB,  J.  The  plaintiff  was  arrested 
while  a  passenger  on  one  of  the  defendant's 
trains  In  the  city  of  Savannah,  and  carried 
to  the  police  station,  and,  after  an  investiga- 
tion into  the  cause  of  the  arrest,  was  re- 
leased from  custody  by  the  officer  in  charge. 
The  action  for  damages  is  predicated  upon 
the  theory  that  the  person  who  made  the 
arrest  was  an  employ^  of  the  defendant,  that 
the  arrest  was  without  legal  Justification^ 
and  that  the  defendant  was  guilty  of  a 
breach  of  the  duty  which  it  owed  the  plain- 
tiff as  a  passenger. 

There  was  a  nonsuit,  and  the  case  must  be 
dealt  with  in  that  light  which  bears  most 
favorably  upon  the  plaintiff's  contentions. 
So  considering  the  evidence,  the  arrest  was 
wholly  without  legal  Justification.  The 
plaintiff  had  violated  no  ordinance  of  the 
city,  nor  any  state  law,  was  sitting  quietly  as 
a  passenger  preparing  to  depart  for  his  home 
in  Macon,  and  the  arrest  was  made  without 
a  warrant,  and  upon  the  mere  complaint  of  a 
third  person  that  the  plaintiff  had  threatened 
him  with  tx)dily  harm.  The  plaintiff  denied 
that  he  had  made  the  threat,  and,  in  view 
of  his  explanation  of  the  transaction,  the 
arrest  was  wholly  unnecessary  and  unau- 
thorized. The  case  turns  upon  the  question 
whether  the  person  making  the  arrest  was  a 
servant  of  the  company  and  acting  as  such 
in  making  the  arrest,  or  as  a  police  office  of 
the  city  of  Savannah. 

Unquestionably  a  railway  company  owes  a 
passenger  the  absolute  duty  to  protect  him 
from  insult  or  injury  at  the  hands  of  otiie  of 
its  servants,  without  reference  to  whether 
the  insult  or  injury  was  connected  with  the 
performance  of  an  act  within  the  scope  of 
the  servant's  employment  Brunswick  ft 
Western  By.  Co.  v.  Bostwick,  100  Ga.  96,  27 
S.  B.  725.  But  If  one,  while  a  passenger,  la 
arrested  by  an  officer  of  the  law,  the  rail- 
way company  is  not  bound  to  inquire  into 
the  legality  of  the  arrest  And  if  its  serv- 
ants do  not  counsel  or  participate  in  the  ar- 
rest, the  company  cannot  be  made  to  respond 
in  damages,  even  though  the  officer's  act  was 
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wboU^  without  legal  excuse.  Branswick  ft 
Western  By.  CJo.  v.  Ponder,  U7  Ga.  63,  43 
S.  E.  430,  60  L.  B.  A.  713,  97  Am.  St  Bep. 
152 ;  Baldwin  t.  Seaboard  Air  Line  By.  Co., 
128  6a.  567,  68  S.  R  85*  13  L.  B.  A.  (N.  S.) 
360.  Sage,  tbe  person  who  made  the  unlaw- 
ful arrest,  was  a  police  officer  of  the  city  of 
Savannah,  specially  detailed  at  the  depot  of 
the  defendant  company  in  that  city.  None 
of  the  ordinances  of  the  dty  are  pnt  in  evi- 
dence; bnt,  by  special  legislative  enactment, 
the  courts  are  bound  to  notice  these  ordi- 
nances in  the  same  way  and  to  the  same  ex- 
tent that  they  notice  the  laws  of  the  state. 
CivU  Ctode  of  1882,  g  4872.  The  city  ordi- 
nances provide  that  these  sx)ecial  police  offi- 
cers stationed  at  the  property  of  the  defend- 
ant company  "shall  be  taken  and  held  as  a 
part  of  the  regular  police  force  of  the  city," 
but  that  "they  shall  be  liable  to  be  dismissed 
at  such  times  as  the  said  Central  of  Georgia 
Bail  way  Company  shall  determine  to  cease 
paying  for  their  services.'*  Code  of  Savan- 
nah 1907,  H  472,  473.  The  evidence  shows 
that  Sage  was  paid  by  the  railway  company ; 
but,  viewing  the  evidence  in  the  light  of  the 
ordinances,  it  is  manifest  that  the  company 
was  simply  required  to  pay  the  officer's  sal- 
ary in  consideration  of  the  special  police  pro- 
tection afforded,  but  that  the  power  to  ap- 
point and  discharge  was  vested  in  the  munic- 
ipal authorities.  If  the  company  ceased  to 
pay,  the  city  might  discharge  if  the  serv- 
ices of  the  policeman  were  not  needed  at  the 
depot  or  elsewhere,  but  it  was  not  bound 
to  do  so;  nor  in  any  event  could  the  com- 
pany strip  the  officer  of  the  power  conferred 
upon  him  by  the  city  as  a  police  officer. 

According  to  the  evidence,  Sage  was  ap- 
pointed Just  as  other  police  officers^  took  the 
same  oath,  gave  the  same  bond,  and  was 
subject  to  the  same  rules  and  regulations. 
He  reported  to  his  superior  police  officers  and 
was  authorized  to  make  arrests  anywhere  in 
the  city.  Indeed,  he  testified  that  he  made 
more  arrests  in  the  dty  than  he  did  at  the 
depot  The  mere  fact  that  the  company  paid 
him  did  not  give  it  a  right  to  control  his 
conduct  as  a  police  officer.  He  was  not 
bound  by  any  Instructions  the  company  might 
give  in  reference  to  making  or  not  making 
an  arrest  in  a  particular  instance,  and  since 
the  company  could  not  have  prevented  him 
from  arresting  the  plaintiff,  it  was  not  re- 
Gponsible  for  any  damage  which  resulted 
from  the  arrest  See  Healey  t.  Lothrop^  171 
Mass.  263,  60  N.  B.  640. 

There  was  no  evidence  that  the  officer  was 
bonnd  under  his  employment  to  perform  pri- 
vate service  for  the  railway  company,  as  was 
the  case  in  Hirst  v.  Fitchburg  Street  Bail- 
way  Co.,  196  Mass.  363,  82  N.  B.  10,  and  in 
Dickson  y.  Waldron,  136  Ind.  607,  34  N.  B. 
606,  35N.  B.l,24KB.A.483,488»41AnL 
St  Bep.  440. 

The  plaintiff  relies  upon  Tabb  v.  Mallette, 
120  Ga.  97,  47  S.  B.  687,  102  Am.  St  Bep. 


78.  But  all  that  case  really  holds  is  tliat, 
where  the  wages  of  such  an  officer  as  Sage 
were  shown  to  have  been  paid  by  a  private 
corporation,  he  could  not  claim  exemptloi^ 
from  the  process  of  garnishment  merely  be- 
cause he  was  a  police  officer.  Nothing  there 
said  affects  the  present  ruling.  The  nonsuit 
was  rightly  granted. 
Judgment  affirmed. 

BUSSBLL^  J.,  dissents. 


(139  Ga.  578) 
TAYLOB  V.  MBANS. 
(Supreme  Court  of  Georgia.     March  1,  1913.) 

(SyllahuM  hy  the  Court,) 

1.  Labcbnt  (|  6*)— Eiaments  or  Otfensb— 
Valub  of  Pbopebtt. 

The  wrongful  and  fraudulent  taking  and 
carrying  away,  by  any  person,  of  the  personal 
goods  of  another,  with  intent  to  steal  the  same, 
is  larceny  and  punishable  under  the  law,  if  the 
personal  goods  so  taken  have  a  money  value. 
And,  though  the  value  of  the  thing  stolen  may 
be  as  small  as  five  cents  (the  alleged  value  of 
the  article  taken  in  the  present  case),  a  con- 
viction for  the  larceny,  or  sentence  under  plea 
of  guilty,  will  not  be  held  void,  on  the  hearing 
under  a  writ  of  habeas  corpus,  because  of  the 
trivial  value  of  the  chattel  stolen. 

[Ed.    Note.— For    other   cases,    see   Larceny, 
Cent  Dig.  §  18;  Dec.  Dig.  |  a*] 

2.  Infants  (|  09*)— Crimes— Punishmknt. 

A  plea  of  guilty  by  a  minor  between  10 
and  14  years  of  age,  when  arraigned  under  an 
accusation  charging  the  offence  of  larceny,  is 
a  sufficient  basis  for  a  judgment  and  sentence 
by  a  court  having  jurisdiction  of  the  case,  im- 
posing the  penalties  provided  by  statute  in  such 
cases.  1  Bishop's  Criminal  Procedure,  |  959e; 
22  Cyc.  626d. 

[Ed.    Note.— For    other    cases,    see    Infants, 
Cent  Dig.  §1  176.  177;  Dec  Dig.  f  09.*] 

3.  CoNSTrruTiONAJL  Law  (SI  223,  272*)— In- 
VAifTB  (i  69*)  —  Equal  Psoteotion  of 
Laws— Dub  Pbooess  of  Law— Punishhbnt 
fob  GancEa 

A  sentence  imposed  in  accordance  with  the 
provisions  of  section  1271  of  the  Penal  Code 
of  1910  (which  provides  for  sentencing  minors 
convicted  of  misdemeanors  to  an  industrial 
farm,  or  other  similar  reformatory  institution, 
in  counties  containing  a  certain  population)  is 
not  null  and  void,  nor  is  the  law  embodied  in 
that  Cknie  section  null  and  void  on  the  ^ound 
that  '*the  sentence  and  the  law  upon  which  the 
same  is  based  is  in  conflict  with  that  portion 
of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States  which  declares,  'Nor 
shall  any  state  *  *  *  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws,'  because  it  denies  both  to  petitioner 
[the  father  of  the  minor  who  is  seeking  by  ha- 
beas corpus  to  secure  the  release  of  nis  son, 
the  minor  referred  to  in  the  preceding  head- 
note,  from  the  custody  of  tlie  industrial  farm] 
and  to  the  [minor]  the  equal  protection  of  the 
laws,  in  that  all  other  persons,  upon  being  con- 
victed of  a  misdemeanor,  can  only  be  sentenced 
to  a  term  of  imprisonment  not  exceeding  12 
months  at  hard  labor  on  the  public  works  of 
the  state  and  six  months  in  the  county  jail, 
whereas  the  sentence  complained  of  in  the  pres- 
ent case  is  for  confinement  for  a  term  not  ex- 
ceeding 11  years  on  the  Fulton  County  Indus- 
trial Farm.^  The  commitment  to  the  Indus- 
trial farm  is  not  absolutely  for  11  years,  bnt 
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during  minority,  and  rabject  to  parol  or  dia- 
charge  before  majority  if  the  minor  shall  have 
sufficiently  reformed  to  justify  such  a  step. 

(a)  The  sentence  in  the  present  case  is  not 
one  imposing  punishment  under  the  purely  pe- 
nal statutes  of  the  state.  The  purpose  of  the 
sentence  is  not  punishment  alone,  but  restraint 
and  correction  under  circumstances  that  shall 
tend  to  the  mental  and  moral  uplift  of  the  child 
and  the  proper  formation  of  his  character. 

(b)  Where  a  minor  under  the  age  of  16  years 
ia  convicted  of  a  misdemeanor,  in  a  county  hav- 
ing over  100,000  population,  tne  act  of  the  Leg- 
islature confers  on  the  presiding  judge  a  dis- 
cretion to  send  him  to  the  chain  gang  or  to 
the  industrial  farm.  But  if  he  is  sent  to  the 
industrial  farm,  or  other  similar  institution, 
the  Legislatore  has  declared  that  ''such  sen- 
tence shall  be  for  and  during  the  minority  of 
such  person,  unless  sooner  discharged,  with  full 
power  in  the  authorities  having  charge  of  such 
industrial  farm,  or  other  similar  institution,  to 
sooner  parol  or  discharge  such  person,,  if  in 
their  judgment  he  has  sufficiently  reformed  to 
justify  such  discharge  or  parol^  and  such  dis- 
charge or  parol  may  be  conditioned  upon  con- 
tinued good  behavior  of  such  person  during  his 
minority,  under  such  rules  and  regulations  as 
such  authorities  may  prescribe."  Penal  Code 
1910,  §§  1270,  1271.  The  courts  were  not  giv- 
en any  discretion  or  authority,  in  counties  hav- 
ing the  population  stated,  to  send  such  minor 
to  the  industrial  farm  for  a  less  time  than  that 
above  mentioned,  or  to  discharge  him  before 
reaching  majority,  on  a  writ  of  habeas  corpus. 
The  power  to  parol  or  discharge  such  minor 
was  vested  by  the  statute  in  the  authorities 
having  charge  of  such  institution.  The  act  is 
not  unconstitutional  on  the  grounds  of  attack 
made  upon  it,  as  will  appear  in  the  next  head- 
note  and  in  headnote  numbered  3  above. 

(c)  The  confinement  of  a  minor  child  in  an 
institution,  such  as  an  industrial  farm,  duly 
established  under  the  law,  after  the  minor's 
conviction  of  a  misdemeanor,  or  after  plea  of 
guilty,  will  not  deprive  the  father  of  his  prop- 
er^ or  the  minor  of  his  liberty  without  due 
process  of  law,  inasmuch  as  the  restraint  and 
the  confinement  upon  the  industrial  farm  can 
only  follow  upon  the  conviction  of  the  minor 
after  a  trial  had  in  accordance  with  law  or 
upon  a  plea  of  guilty  to  an  indictment  or  ac- 
cusation sufficiently  charging  a  criminal  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  §§  722,  761;  Dec.  Dig.  §§ 
223,  272;*  Infants,  Cent  Dig.  §§  176,  ftl;  Dec. 
Dig.  §  69.*] 

4.  Pbtitionkb  Remanded  to  Custody. 

The  court  did  not  err  in  remanding  the  mi- 
nor, to  secure  whose  release  from  custody  the 
habeas  corpus  proceedings  were  instituted,  to 
the  custody  of  tne  respondent 

Error  from  Superior  Conrt,  Fnlton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Proceeding  by  O.  F.  Taylor  for  writ  of 
habeas  corpus  to  T.  A.  E.  Means.  From  a 
judgment  for  respondent,  relator  brings  er- 
ror.    Affirmed. 

O.  F.  Taylor  instituted  habeas  corpus  pro- 
ceedings against  T.  A.  E.  Means,  charging 
that  the  defendant  was  Illegally  detaining 
petitioner's  son,  OUie  Taylor,  a  youth  about 
13  years  of  age,  and  setting  up  that  petition- 
er was  entitled  to  the  possession  and  services 
of  his  said  minor  son.  The  respondent  an- 
swered that  he  was  the  superintendent  of  the 


Fulton  County  Indnstrial  Farm,  an  instlto- 
tion  provided  by  law,  to  which  the  Judges 
of  this  state  may  sentence  any  minor  con- 
victed of  a  misdemeanor,  which  sentence 
shall  be  for  and  during  the  minority  of  such 
person  so  sentenced,  and  that  OUie  Taylor 
had  been  convicted  and  sentenced  to  said  in- 
dustrial farm  during  his  minority.  A  mo- 
tion to  dismiss  the  respondent's  answer  as 
not  constituting  any  legal  reason  why  the 
boy  should  not  be  returned  to  petitioner  was 
overruled,  and  to  that  ruling  petitioner  duly 
excepted.  Upon  the  hearing,  the  following 
facts  were  made  to  appear:  When  a  little 
more  than  10  years  of  age,  OUie  Taylor  had 
pleaded  guilty  to  an  accusation  charging  him 
with  an  offense  which  amounted  to  a  mis- 
demeanor, to  wit,  the  theft  of  a  bottle  of 
coca-cola,  of  the  value  of  five  cents.  The 
order  and  conduct  of  the  life  of  the  boy,  while 
confined  on  the  industrial  farm,  was  as  fol- 
lows: Arise  from  4:45  a.  m.  to  6  o'clock  a. 
m.;  eat  breakfast  from  C  to  7  a.  m.;  do 
chores  from  breakfast  to  8:30 ;  attend  school 
ivoui  8:30  to  11:30;  dinner  at  12  m.:  piay 
from  dinner  to  1:30;  work  at  jobs  suitable 
to  his  strength  from  1:30  to  30  minutes  be- 
fore supper;  supper  anywhere  from  4:30  to 
6,  owing  to  the  season  of  the  year;  study 
from  supper  to  7:30  or  8  in  winter,  and  in 
summer  from  6:30  to  7:30;  then  to  bed; 
bathe,  work  private  garden,  and  play  base- 
ball Saturday;  play  house  games  Saturday 
nights;  Sunday,  rise  as  on  any  other  day, 
breakfast;  thence  to  Sunday  school;  exer- 
cise by  drUl  or  gymnastics;  dinner;  preach- 
ing in  the  afternoon,  and  singing  at  night; 
discipline  is  military.  OUie  Taylor  has  learn- 
ed to  read  and  write  a  passable  letter  since 
he  has  been  an  inmate  of  the  farm.  Super- 
intendent Means  had  allowed  the  boy  to  re- 
turn to  his  home  for  a  month's  stay,  and,  up- 
on his  taking  the  boy  back  to  the  farm,  the 
habeas  corpus  proceedings  were  instituted. 
The  court  below  denied  the  writ  of  habeas 
corpus,  and  the  petitioner  excepted. 

W.  H.  Terrell,  of  Atlanta,  for  plaintiff  in 
error.  L.  Z.  Rosser,  of  Atlanta,  for  defend- 
ant la  eR€Bi 

» 

BBOK,  J.  The  important  principle  mled 
in  the  third  headnote  ia  not  elaborated  here; 
but  a  most  elaborate  and  exhaustive  discus- 
sion of  the  doctrine  involved  in  that'roling 
will  be  found  in  1  Wharton  on  Criminal  Law 
(11th  Ed.)  8  370  et  seq.,  and  the  numerous 
cases  cited  as  authority  for  the  text.  Be- 
8ides»  this  matter  is  elaborately  treated  in 
the  copious  extracts  from  the  decisions  of 
many  courts  contained  in  the  note  to  the 
case  In  re  John  Sharp,  18  L.  R.  A.  (N.  S.) 
886. 

Judgmoit  affirmed.  All  the  Justices  con- 
cur. 
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(1S9  Oa.  437) 

SOUTHERN  RT.  CO.  ▼.  RAT. 

(Supreme  Court  of  Georgia.     Feb.  12,  1913.) 

(SyUalus  hy  the  Court,) 

L  MoTioir  FOB  New  Tbial. 

The  grounds  of  the  motion  for  new  trial 
in  this  case,  in  regard  to  the  admiBsibility  of 
evidence,  refusal  to  charge,  and  the  charge  of 
the  court,  are  without  merit,  and  do  not  re- 
quire elaboration. 

2.   StrFFIClENCT    OF    EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict  Greene  v.  Central  R.  Co.,  130  Ga. 
376,  60  S.  E.  861,  and  citations;  Sou.  R.  Co. 
V.  Williams,  113  Ga.  335  (2),  38  S.  B.  744; 
Ga.,  Fla.  ft  Ala.  R.  Cow  ▼.  Summer,  133  Ga. 
135,  65  S.  E.  381. 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; C.  H.  Brand,  Judge, 

Action  by  Mrs,  T.  B.  Ray  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Jno.  J.  ft  Roy  Strickland,  of  Athens,  E. 
O.  Dobbs,  of  Buford,  and  D.  M.  Byrd,  of 
Lawrenceville,  for  plaintiff  in  error.  Don 
K.  Johnston,  of  Atlanta,  and  N.  L.  Hutchins, 
of  Lawrenceville,  for  defendant  In  error. 

ATKINSON,  J.     Judgment  affirmed. 

BECK,  3^  absent  The  other  Justices 
concur. 


(139  Ga.  464) 

HUNT  ▼.  TRAVELERS'  INS.  CO.  * 
TRAVELERS'  INS.  CO.  v.  HUNT. 

(Supreme  Court  of  Georgia.     Feb.  14,  1913.) 

(Syllahus  ly  the  Court.) 

h  Appeal   and   Ebrob   (|   1064*)— Instbuo- 
TioNS— Habmlbss  Ebbob. 

While  the  charge  was  not  as  complete  an 
instruction  as  it  might  have  been  in  respect  to 
the  legal  import  of  the  words  of  the  policy  of 
accident  insurance,  and  some  parts  of  it  were 
not  wholly  free  from  criticism,  yet  in  view  of 
the  entire  charge,  the  colloquy  between  the 
court  and  counsel,  and  the  very  strong  evidence 
in  support  of  the  verdict  for  the  defendant, 
there  was  nothing  which  requires  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4219,  4221-4224;  Dec. 
Dig.  I  1064.*1 

2.  Tbial  (S  261*)— Instbuotions. 

The  request  to  charge,  which  was  refused, 
was  not  an  exact  statement  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  484,  600,  671,  673,  675;  Dec.  Dig.  § 
26L*] 

3.  Appxal  and  Ebbob  (8  790*)— AmBiiANCx 
— DisiassAL  OF  Cboss-bill. 

The  judgment  on  the  main  bill  of  excep- 
tions being  affirmed,  the  cross-bill  is  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  47,  3132,  4383,  4384 ;  Dec 
Dig.  I  790.*] 

Error  from  Superior  Court,  Muscogee  Coun- 
ty; S.  P.  Giloert,  Judge. 

Action  by  S.  B.  Hunt  against  the  Travel- 
ers' Insurance  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error,  and  de- 


fendant assigns  cross-error.  Judgment  on 
main  bill  of  exceptions  afQrmed,  and  cross- 
bill dismissed. 

Hatcher  ft  Hatcher,  of  Columbus,  for  plain- 
tiff in  error.  C.  E.  Battle  and  Howell  Hollls, 
both  of  Columbus,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  on  the  main  biU 
of  exceptions  afltoned.  Cross-bill  of  excep- 
tions dismissed.    All  the  Justices  concur. 


(UB  Oa.  483) 
WOOTEN  ▼.  SOLOMON. 
(Supreme  Court  of  Georgia.     Feb.  12,  1913.) 

(Syllahui  ly  the  Court.) 

1.  Deeds  (§  112*)— Desgbiption— Bxfbbencb 
TO  Plat. 

Where  a  deed  describes  the  lot  conveyed  by 
metes  and  bounds,  and  refers  to  a  plat  as  rep- 
resenting them,  the  reference  is  not  to  enlarge 
or  diminish  the  effect  of  the  descriptive  words 
of  the  conveyance,  but  to  give  them  efficacy: 
and  the  operative  words  are  found  in  the  deed 
itself. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  323.  324 ;  Dec.  Dig.  f  112.*] 

2.  Evidence  (8  379*)7-Documentabt. 

Where  a  civil  engineer,  who  made  a  survey 
and  plat,  testifies  that  the  same  are  correct,  the 
plat  is  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1656 ;   D^.  Dig.  i  379.*] 

3.  Trial  (g  68*)— Admission  or  EiViDBNCB— 
Discretion  op  Coubt. 

After  both  sides  close  and  argument  is 
begun,  it  is  in  the  discretion  of  the  court  to  re- 
open the  case  to  let  in  more  testimony.  The 
court  did  not  abuse  his  discretion  in  this  In- 
stance. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  158-163;   Dec  Dig.  §  68.*] 

4.  Trial  (|  314*>— Coercing  Verdict. 

The  court  of  his  own  motion  directed  the 
jury  to  be  brought  into  the  courtroom  after  they 
had  been  deliberating  for  four  hours.  After  in- 
quiring as  to  the  existence  of  any  difference 
among  them  concerning  any  issues  of  fact,  he 
stated  that  it  was  their  duty  to  determine  all 
issues  of  fact,  and  sent  them  back  to  their 
room.  This  action  of  the  court  did  not  amount 
to  coercion  of  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  472,  473,  747,  748;   Dec  Dig.  |  314.*] 

6.  Harmless  Error. 

The  various  rulings  were  without  substan- 
tial error;  and  the  verdict  is  supported  by  the 
evidence. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  A.  L.  Wooten  against  Qussle  Sol- 
omon. Judgment  for  defendant,  and  plalntiflT 
brings  error.    Affirmed. 

W.  G.  Smith  and  Nottingham  ft  Notting- 
ham, all  of  Macon,  for  plaintiff  In  error. 
Mlnter  Wlmberly  and  Jesse  Harris,  both  of 
Macon,  for  defendant  In  error. 

EVANS,  P.  J.  The  action  is  complaint  for 
land  by  A.  Lb  Wooten,  trustee,  against  Mrs. 
Qussle  Solomon;  and  the  locus  In  quo  is  a 
small  lot  of  land  20  by  34  feet  lying  In  the 
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rear  of  the  premlBes  of  the  litigants.  Both 
parties  derive  their  title  from  Mrs.  M.  R. 
Rogers.  Mrs.  Rogers  owned  a  lot  of  land, 
rectangular  in  shape,  on  the  comer  of  Cherry 
and  Spring  streets  in  the  dty  of  Macon.  In 
1898  she  conveyed  by  warranty  deed  to  the 
Union  Savings  Bank  ft  Trust  Company  the 
following  described  property:  "Those  two  (2) 
lots  of  land  in  said  state  and  county,  and  In 
the  dty  of  Macon,  being  part  of  lot  six  (6), 
square  sixty-nine  (69);  one  fronting  thirty- 
four  (34)  feet  on  Spring  street  and  running 
back  same  width  one  hundred  and  five  (105) 
feet,  and  bounded  north  and  east  by  lot  for- 
merly belonging  to  iCirthland,  and  south  and 
southwest  by  Mrs.  Rogers.  And  one  fronting 
forty  (40)  feet  on  Cherry  street,  running  back 
same  width  one  hundred  and  eleven  (111)  feet 
along  lot  of  formerly  Alex.  Stephens,  now 
Merkel,  and  bounded  northwest  by  Mrs.  Rog- 
ers and  southeast  by  said  Merkel's  lot ;  the 
depth  of  said  lots  being  measured  from  the 
present  line  of  Spring  and  Cherry  streets  as 
fixed  by  encroachments  on  same ;  said  lots  be- 
ing shown  by  following  plat"  The  plat  rep- 
resented the  whole  area  of  the  Rogers  land 
as  being  HI  by  105  feet,  depicting  a  rectan- 
gle induded  therdn  marked  "Mrs.  Rogers," 
which  was  surrounded  on  two  sides  by  the 
other  portion  of  the  land,  which  appears  as 
a  single  lot  without  any  mark  to  denote  a  di- 
vision into  two  parts.  The  plat  also  contain- 
ed a  symbol  indicating  that  Spring  street 
bounded  the  whole  area  on  the  northeast 
At  the  time  this  conveyance  was  made,  Mrs. 
Rogers  lived  on  the  land,  and  a  part  of  her 
dwelling  house  extended  over  a  portion  of  the 
land  appearing  in  the  plat  as  conveyed  by  the 
deed.  It  occupied  the  space  34  by  20  feet 
(which  Is  the  land  in  controversy),  lying  im- 
mediately above  the  lot  of  40  by  111  feet, 
about  which  there  is  no  contention.  In  1906 
Mrs.  Rogers  conveyed  the  balance  of  her  land, 
including  the  locus  in  quo,  to  Mrs.  Gussie 
Solomon ;  and  in  1907  the  bank  hereinbefore 
named  conveyed  to  the  plaintiff  the  lot  front- 
ing on  Spring  street,  and  described  as  extend- 
ing back  105  feet  from  Spring  street 

The  controlling  point  of  the  case  is  the  de- 
termination of  what  land  was  conveyed  by 
Mrs.  Rogers  to  the  bank,  as  appears  from  her 
deed,  as  applied  to  the  subject-matter  of  the 
litigation.  As  there  is  no  controversy  about 
the  description  and  location  of  the  lot  front- 
ing Cherry  street,  no  further  notice  will  be 
taken  of  it  The  Spring  street  lot  is  to  ex- 
tend 105  feet  from  the  line  of  Spring  street, 
as  fixed  by  encroachment  on  it  at  the  time  of 
making  the  deed.  As  the  deed  only  purports 
to  convey  a  lot  of  105  feet  in  depth  from  the 
Spring  street  line,  as  fixed  by  existing  en- 
croachment, the  extent  of  the  rear  projection 
depends  on  the  location  of  that  line.  Evi- 
dence was  received  that  in  1890  the  city  made 
to  Mrs.  Rogers  a  deed  of  encroachment  to  20 
feet  in  front  of  her  property,  the  description 
of  which  in  the  record  is  very  indefloite. 


There  was  testimony  to  the  effect  that  a  pri- 
or owner  of  the  property  had  in  1856  applied 
for  an  encroachment  of  40  feet,  and  a  com- 
mittee of  the  dty  council  had  conditionally 
recommended  it  Two  dvil  engineers,  who 
had  been  ofildally  connected  with  the  dty, 
testified  that  the  last  encroachment — ^that  of 
1890 — ^was  located  30  feet  from  the  street 
center,  and  that  the  property  line  of  Spring 
street,  at  the  time  of  this  conveyance,  was  lo* 
cated  30  feet  from  the  street  center.  They 
further  testified  that  the  lot  in  the  possession 
of  the  plaintiff  and  covered  by  his  muniment 
of  title  fronts  Spring  street  34  feet  and  ex- 
tends back  105  feet,  and  that  the  locus  in  quo 
is  not  covered  by  the  deed  from  Mrs.  Rogers 
to  the  bank. 

[1]  L  The  contention  \b  made  that  there  is 
a  confiict  in  the  deed  between  the  descriptive 
words  and  the  plat,  and  that  the  latter,  being 
more  definite,  must  control.  In  the  first  place, 
we  do  not  think  that  the  plat  is  as  definite  as 
the  writing  in  defining  the  property  conveyed. 
The  writing  declares  that  two  separate  lots 
are  conveyed;  and  thdr  exact  dimensions 
and  boundaries  are  given.  It  is  further  stat- 
ed that  the  property  line  with  respect  to  the 
streets,  shall  be  located  by  existing  encroach- 
ments. The  plat  is  not  given  by  way  of  more 
particular  description,  but  as  a  pictorial  rep- 
resentation of  what  has  been  described.  It  is 
not  intended  to  confiict  with  the  written  de- 
scription, and  should  not  be  so  considered. 
But;  if  the  plat  conflicts  with  the  previous 
particular  description,  the  lot  must  be  locat- 
ed according  to  the  particular  description. 
Where  a  deed  describes  the  lot  conveyed  by 
metes  and  bounds,  and  refers  to  a  plat  as 
representing  them,  the  reference  is  not  to  en- 
large or  diminish  the  effect  of  the  descriptive 
words  of  the  conveyance,  but  to  give  them  ef- 
ficacy ;  and  the  operative  words  are  found  in 
the  deed  itself.  Thompson  v.  Hill,  137  Ga. 
308,  73  S.  B.  640;  Kenyon  v.  Nichols,  1  R.  le 
411 ;  Hale  v.  Swift  (Ky.)  63  S.  W.  288. 

It  will  be  borne  in  mind  that  the  question 
is  not  whether  the  dty  was  bound  by  the 
encroachment  of  Mrs.  Rogers  on  the  street 
prior  to  the  last  one,  as  fixed  l)y  the  proper 
authorities.  Mrs.  Rogers  was  in  possession 
of  certain  land,  and  she  was  conveying  that 
land.  Both  parties  admit  that  Mrs.  Rogers 
had  title  to  the  land  conveyed,  so  that  there 
is  no  dispute  about  the  title.  The  contro- 
versy is  over  the  location  of  the  land  convey- 
ed by  her  deed.  According  to  the  location  of 
the  land,  as  fotmd  by  the  Jury,  the  plaintiff  Is 
given  a  lot  extending  105  feet  back  from 
the  Spring  street  line,  the  full  extent  of 
the  calls  of  the  deed  to  his  grantor  from 
Mrs.  Rogers;  and  the  defendant  is  given 
land  which  has  been  in  the  adverse  posses- 
sion of  Mrs.  Rogers  and  herself  for  more 
than  30  years. 

[2]  2.  The  superior  court  rule  ((Xvil  Code, 
8  6314)  that  no  survey  shall  be  received  in 
evidence,  unless  it  appears  that  at  least  10 
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days  notice  of  the  time  of  making  the  sur- 
vey was  given  to  the  opposite  party,  refers 
to  official  surveys.  An  official  survey,  made 
after  proper  notice^  Is  admissible  on  a  cer- 
tificate of  Its  correctness  by  the  officer.  But 
a  plat  of  a  survey,  though  not  made  by  an 
officer  or  after,  notice,  when  the  person  who 
made  It  testifies  that  It  Is  correct,  is  admis- 
sible in  evidence.  Maples  v.  Hoggard,  58 
Ca.  316. 

[9]  3.  The  evidence  was  concluded,  and  one 
argument  had  been  made^  when  the  court 
took  a  recess  until  the  next  morning.  Upon 
the  assembling  of  court,  a  motion  was  made 
to  reopen  the  case  to  allow  evidence  concern- 
ing the  city  records  as  (bearing  on  the  street 
encroachment  in  front  of  this  lot  The  court 
refused  the  motion.  After  both  sides  close 
and  argument  has  begun,  It  is  in  the  discre- 
tion of  the  court  to  reopen  the  case  to  let  in 
more  testimony.  The  court's  discretion  was 
not  abused  in  this  instance,  as  the  evidence 
related  to  a  matter  which  permeated  the 
whole  case;  and  no  sufficient  excuse  was 
given  why  the  records  were  not  earlier  in- 
Testlgated.  Besides,  the  evidence  was  not  of 
such  a  character  as  necessarily  would  compel 
a  different  verdict 

[4]  4.  After  the  Jury  had  been  deliberating 
about  four  hours,  they  were  directed  to  be 
brought  Into  the  courtroom  by  the  Judge  of 
bis  own  motion.  In  a  preliminary  inquiry 
as  to  whether  there  was  any  difference 
among  the  Jurors  concerning  any  question  of 
fact,  the  court  stated  that  it  was  their  duty 
to  determine  such  issues  of  fact.  The  Jury 
returned  to  their  room  and  subsequently 
made  a  verdict  It  Is  contended  that  this 
conduct  of  the  Judge  amounted  to  coercion 
of  a  verdict    Manifestly  It  did  not 

[B]  6.  The  case  was  fairly  tried,  and  the 
controlling  points  clearly  submitted.  The 
various  rulings  complained  of  are  without 
substantial  error ;  and  the  evidence  supports 
the  verdict  The  court  did  not  abuse  his  dis- 
cretion in  refusing  a  new  triaL 

Judgment  affirmed. 

BECBif  J.,  absent  The  other  Justices  cod- 
cor. 
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et  al. 

(Supreme  Court  of  Georgia.     Feb.  12,  1913.) 

(ByllabuM  hy  the  Court,} 

Appbax.  and  Esbob  (!'  1097*)— Rsyixw^Sbo- 
OND  Appeal. 

Fowler  brought  suit  against  the  Geor^a 
Railroad  ft  Banking  Company  et  al.,  in  which 
the  grant  of  a  nonsuit  was  affirmed  by  this 
court  Fowler  y.  Georgia  R.,  etc.,  Co.,  133  Ga. 
M4,  66  S.  R  900.     Subsequently,  upon  com- 

gliance  with  the  statute  In  such  cases  provided, 
e  brought  the  present  suit  against  the  same 
defendants  upon  the  same  cause  of  action.  Up- 
on the  trial,  a  nonsuit  was  granted  in  the  case 
at  bar.     After  careful  comparison  of  the  evi- 


dence introduced  on  the  trial  of  the  two  cases. 

we  are  clearly  of  the  opinion  that  in  all  material 
respects  the  evidence  was  substantially  the  same 
on  both  trials.  In  view  of  the  former  decision 
(133  Ga.  G64,  66  S.  EX  900).  the  additional 
evidence  submitted  on  the  trial  now  under  re- 
view did  not  authorize  a  recovery.  Accordingly 
the  judgment  of  nonsuit  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  4358-4368,  4427;  Dec. 
Dig.  i  1097.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judige. 

Action  by  J.  A  Fowler  against  the  Georgia 
Railroad  ft  Banking  Company  and  others. 
Judgment  for  defendants,  and  plalntifl  brings 
error.     Atflrmed. 

Burton  Smith,  of  Atlanta,  for  plaintUT  in 
error.  McDaniel  ft  Blaclc,  of  Atlanta,  for  de- 
fendants in  error. 

FISH,  01  J.    Judgment  affirmed. 

BECK,  J.»  absent  The  other  Justices  con- 
cur. 

(139  Ga.  488) 

SIMMONS  et  al.  ▼.  ATLANTA  TELSXPHONE 
ft  TELEGRAPH  CO.  et  al. 

ATLANTA   TELEPHONE   ft  TELEGRAPH 

CO.  et  aL  ▼.  SIMMONS  et  aL 
(Supreme  Court  of  Georgia.     FeU  25,  1913.) 

(Syllabus  &v  the  Court.) 

1.  Inteblocutory  Injunction. 

The  facts  set  up  by  the  defendants  in  the 
present  case,  and  to  show  which  they  introduce 
evidence,  are  such  as  to  distinguish  it  from 
Morel  V.  Hoge.  130  Ga.  625,  61  S.  E.  487,  16 
L.  R.  A.  (N.  S.)  1136,  14  Ann.  Cas.  935;  and 
it  cannot  be  declared,  as  matter  of  law,  that  the 
plaintiffs  were  entitled  to  an  Interlocutory  In- 
junction under  the  ruling  there  made. 


2.  Injunction   (§  137*)— Inubblocutobt  In- 
junction—Conflicting EVIDBNCB. 

As  to  material  facts,  there  was  conflict  In 
the  evidence,  and  the  presiding  judge  did  not 
abuse  his  discretion  in  refusing  to  grant  the 
injunction  for  which  the  plaintiffs  prayed. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S8  307-309 ;   Dec.  Dig.  {  187.*] 

3.  Appeal  and  EIbrob  (|  1078*)  —  Assion- 
ubnts  of  EaaoBr— Abandonubnt. 

,.  The  assignment  of  error  on  the  admission 
in  evidence  of  a  master's  report  was  not  referred 
to  in  the  brief  of  counsel  for  plaintiffii  in  error,, 
and  will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256-4261;  Dea  Dig.  i 
1078.*] 

4.  Injunction  (|  157*)— Obdbb  Dbntinq  In- 
terlocutoby  Injunction— Co NSTBucnoN. 

The  presiding  judge,  in  connection  with  his 
order  denying  an  interlocutory  injunction,  filed 
an  opinion  briefly  discussing  his  views  of  the 
case.  In  one  clause  of  it  he  said:  "This  voting 
power  (this  so-called  voting  trust)  was  limited 
as  to  time,  and  Its  efficacy  would  terminate 
whenever  tne  debt  shall  be  paid  to  the  Strom- 
berg  Company."  In  view  of  the  question  then 
to  be  determined  and  the  context,  this  was  not 
a  final  adjudication  of  such  fact,  bat  a  mere 
discussion,  leading  up  to  the  order  denying  the 
injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §1  340,  342 ;  Dec.  Dig.  |  167.*] 
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Brror  from  Superior  Court,  Fulton  County; 
W.  D.  ElUs,  Judge. 

Action  by  C.  J.  Simmons,  Jr.,  and  others 
against  the  Atlanta  Telephone  ft  Telegraph 
Company  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error,  and  defend- 
ants assign  cross-error.  Affirmed  on  main 
bill  of  exceptions,  and  cross-bill  dismissed. 

Anderson,  Felder,  Ronntree  ft  Wilson,  of 
Atlanta,  for  plaintiffs  in  error.  Hardeman, 
Jones,  Park  ft  Johnston,  of  Macon,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  affirmed  on  the 
main  bill  of  exceptions.  Cross-bill  of  ex- 
ceptions dismissed.    All  the  Justices  concur. 


(139  Oa.  443) 

EVANS  V.  CITY  OF  ATLANTA. 
(Supreme   Court   of   Georgia.     Feb.   3,   1918.) 

(SyUahut  ly  the  Court.) 

MuNiciPAii   Corporations    (§    816*)— Defec- 
tive Streets— Obstructions— PuEADiNG. 
The    petition   was   sufficient   to   withstand 
a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1711-1716,  1718, 
1720-1723.;   Dec.  Dig.  |  816.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  W.  H.  Evans  against  the  City  of 
Atlanta.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Thos.  B.  Brown  and  Wm.  S.  Cobum,  both 
of  Atlanta,  for  plaintiff  in  error.  J.  L.  May- 
son  and  W.  D.  Ellis,  Jr.,  both  of  Atlanta,  for 
defendant  in  error. 

HILI^  J.  The  plaintiff  brought  an  action 
against  the  city  of  Atlanta  to  recover  dam- 
ages for  an  alleged  personal  injury.  The 
material  allegations  of  the  petition  were  as 
follows:  The  city  employ^  had  piled  certain 
sewer  piping  along  the  public  street  in  front 
of  his  place  of  business,  at  the  outer  edge  of 
the  sidewalk,  for  the  entire  distance  between 
two  cross  streets.  As  the  plaintiff,  between 
9  and  10  o*clock  at  night,  was  proceeding  to 
cross  the  street  in  front  of  his  place  of  busi- 
ness, to  catch  a  car  at  the  intersection  of  one 
of  the  cross  streets,  he  stumbled  and  fell  over 
the  piping,  and  was  injured.  The  piping  ex- 
tended about  12  inches  above  the  surface  of 
the  sidewalk.  It  had  been  piled  In  the  street 
on  the  day  of  the  injury  and  for  several 
days  prior  thereto.  An  arc  light,  which  was 
the  only  means  employed  by  the  defendant 
for  lighting  that  portion  of  the  street,  was 
so  placed  with  reference  to  a  viaduct  as  to 
leave  the  part  of  the  street  where  the  injury 
occurred  in  total  darkness,  and  to  cast  a 
blinding  effect  on  the  plaintiff.  No  warning 
lights  of  any  kind  bad  been  placed  on  the 
piping,  and  the  street  at  the  point  of  injury 
was  In  total  darkness.    Plaintiff  was  in  the 


exercise  of  ordinary  care,  and  could  not  have 
avoided  the  injury.  Twelve  special  grounds 
of  negligence  were  alleged,  but,  briefly  stat- 
ed, they  amounted  to  charges  that  the  city 
was  negligent  in  putting  the  piping  in  the 
street,  in  laying  it  so  close  to  the  edge  of  the 
sidewalk,  in  piling  it  in  a  way  dangerous  to 
pedestrians,  in  not  putting  alight  thereon  to 
warn  pedestrians,  and  in  failing  properly  to 
light  the  street  Reference  will  later  be  made 
to  special  allegations  contained  in  the  peti- 
tion. Special  and  general  demurrers  were 
filed.  The  court  below  sustained  the  latter 
and  dismissed  the  petition,  and  the  plaintlfF 
excepted. 

As  a  general  rule,  a  municipality  is  liable 
for  injuries  which  proximately  result  from 
its  negligent  failure  to  keep  its  streets  in  a 
reasonably  safe  condition  for  ordinary  travel, 
either  at  night  or  by  day.  But  the  defendant 
insists  that  the  facts  alleged  in  this  case 
disclose  such  contributory  negligence  on  the 
part  of  the  plaintiff  as  to  preclude  him  from 
recovering  damages,  and  cites  as  controlling 
the  cases  of  Sheats  y.  Rome,  92  Ga.  535,  17 
S.  B.  922,  City  of  Columbus  v.  Griggs,  113 
Ga.  597,  38  S.  B.  953,  84  Am.  St  Rep.  257, 
and  Kent  v.  Southern  Bell  Tel.  Co.,  120  Ga. 
980,  48  S.  E.  399.  In  the  Sheats  Case,  In 
which  the  petition  was  dismissed  on  general 
demurrer,  and  the  Judgment  affirmed,  it  ap- 
peared that  the  plaintiff,  who  was  injured 
in  attempting  to  cross  a  ditch,  was  aware 
of  its  existence,  width,  and  depth,  and  either 
tried  to  Jump  across,  or  to  step  into  the  bot- 
tom of  the  ditch  and  out  on  the  opposite  side. 
The  Kent  Case,  on  its  facts,  closely  resem- 
bled the  Sheats  Case,  and  the  ruling  was  fol- 
lowed as  to  the  apparent  risks;  but  a  dis- 
tinction was  made  as  to  an  unknown  danger 
which  existed  in  the  fact  that  the  ditch  was 
undermined,  and  it  was  held  that  an  alle- 
gation that  this  was  unknown  to  the  plain- 
tiff and  could  not  have  been  discovered  by 
the  use  of  ordinary  care,  and  that  she  was 
injured  by  reason  of  the  ditch  caving  as  she 
stepped  on  the  opposite  side,  stated  a  cause 
of  action.  And  see  City  of  Atlanta  v.  Har- 
per, 129  Ga.  415,  59  S.  B.  230.  In  City  of 
Columbus  V.  Griggs  a  general  rule  of  law  was 
correctly  stated,  as  follows:  "One  who  know- 
ingly and  voluntarily  takes  a  risk  of  physical 
injury  the  danger  of  which  is  so  obvious  that 
the  act  of  taking  such  risk  in  and  of  itself 
amounts  to  a  failure  to  exercise  ordinary  care 
and  diligence  for  his  own  safety  cannot  hold 
another  liable  for  damages  resulting  from 
a  hurt  thus  occasioned,  although  the  same 
may  be  in  part  attributable  to  the  latter's 
negligence."  The  facts  to  which  this  ruling 
was  applied  show  that  two  occupants  of  a 
buggy  (one  being  the  plaintiCQ  drove  In  the 
dark  over  a  dangerous  portion  of  a  street, 
with  full  knowledge  of  its  condition,  choos- 
ing this  route  rather  than  other  available 
routes  some  of  which  wore  perfectly  safe. 


•F^or  other  casee  see  same  toplo  and  seoUon  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Ga.) 


EVANS  V.  CITT  OP  ATLANTA 


879 


We  do  not  consider  the  cases  above  re- 
ferred to  as  controlling  In  the  preset  case, 
but  are  of  the  opinion  that  the  allegations 
make  a  case  falling  within  the  decisions 
summed  up  In  Idlett  t.  Atlanta,  123  Ga.  821, 
823,  et  seq.,  51  S.  E.  709,  wherein  the  question 
of  liability  was  held  to  be  one  for  the  Jury. 
The  present  case  Is  somewhat  allied  to  the 
case  there  dted,  of  Dempsey  y.  Rome,  04  Ga. 
420,  20  S.  R  335,  the  facts  of  which  showed 
that  the  plaintiff  while  walking  across  a 
bridge  stepped  Into  a  hole  which  was  ten  or 
fifteen  Inches  long,  three  Inches  wide,  and 
two  or  three  Inches  deep.  He  had  observed 
this  hole  a  week  or  two  previous,  and  at  the 
time  he  stepped  into  it,  "had  his  hands  In  his 
panta  pockets,  was  walking  very  "peait,  and 
wasn't  paying  any  attention.*'  It  was  held 
to  be  a  Jury  question  whether,  under  these 
circumstances,  he  was  so  negligent  regard- 
ing his  safety  as  to  bar  him  from  recovering 
damages.  In  the  present  case  it  appears 
that  the  plaintiff,  upon  leaving  his  store, 
walked  along  the  sidewalk  towards  the  inter- 
section of  Courtland  street,  and,  when  a 
street  car  approached  which  he  expected  to 
take,  he  stepped  from  the  sidewalk  into 
Decatur  street  with  the  Intention  of  cross- 
ing the  street  The  petition  alleges:  "That, 
when  petitioner  walked  into  Decatur  street 
from  his  store  as  aforesaid,  the  said  street 
was  in  total  darkness,  with  no  lights  as 
aforesaid  giving  and  furnishing  any  light 
in  the  said  street  to  make  passage  in  said 
street  by  pedestrians  safe;  that  as  the  car 
approached  Courtland  street,  on  the  said 
Decatur  street,  petitioner  walked  from  the 
sidewalk  Into  the  said  Decatur  street  to 
board  said  car,  and  In  so  doing  stumbled 
over  the  said  piping  in  the  darkness,  which 
said  pipe  tripped  petitioner,  precipitating 
him  to  the  ground  and  pavement  in  said 
street,  thereby  breaking  petitioner's  right 
leg  just  above  the  ankle;  that  petitioner 
was  in  the  exercise  of  ordinary  care,  and 
could  not  have  prevented  the  said  injury; 
that  petitioner  was  proceeding  cautiously 
in  the  darkness,  and  his  locomotion  was 
made  more  perilous  by  the  defendant  by  the 
blinding  effect  of  the  arc  light  and  its  ob- 
scured position  behind  the  east  wall  of  the 
said  viaduct"  The  plaintiff  had  previously 
alleged,  not  only  the  position  and  effect  of 
the  arc  light  referred  to,  but,  also,  that 
there  were  no  warning  lights  of  any  kind 
on  the  piping,  and  afterwards  alleged  as  a 
ground  of  special  negligence:  "Because  the 
defendant  was  negligent  in  not  putting  lights 
on  the  said  pipe  during  the  nighttime  as  a 
warning  and  caution  to  pedestrians  that  the 
said  pipe  was  in  the  said  street,  and  was  an 
obstruction  to  the  safe  passage  over  and 
through  said  streets  for  pedestrians,"  and 
"because  the  defendant  was  negligent  In  not 
putting  on  the  said  pipe  In  said  street  some 
light   signal,  or  warning  of  soma  kind  or 


description  to  admonish  pedestrians  of  the 
position  of  the  pipe  in  said  street" 

Counsel  for  the  plaintiff  In  their  brief  con- 
cede that  he  had  knowledge  of  the  existence 
of  the  piping  in  the  street  The  allegations 
of  the  petition  do  not  affirmatively  show  this, 
and  the  fact  is  only  Inferable  from  aver- 
ments that  he  had  been  doing  business  on 
that  portion  of  the  street  for  a  long  time, 
and  that  some  of  the  piping  was  placed  in 
the  street  several  days  prior  to  his  injury. 
Even  if  the  facts  alleged  are  such  as  to 
charge  him  with  knowledge  of  the  obstruc- 
tion, the  mere  knowledge  of  a  defect  or  ob- 
struction In  a  highway  does  not  necessarily 
preclude  recovery  for  injuries  occasioned 
thereby.  See  Idlett  v.  Atlanta,  supra,  and 
cases  there  cited.  Moreover,  there  is  noth- 
ing in  the  petition  which  would  indicate 
more  than  a  general  knowledge  that  the  pip- 
ing had  been  piled  in  the  street,  and  nothing 
to  show  the  risk  or  danger  of  crossing  the 
street  was  so  obvious  that  the  plaintiff  as  a 
matter  of  law  would  be  guilty  of  such  con- 
tributory negligence  in  attempting  to  do  so 
as  would  bar  his  right  to  recover.  If  the 
petition  be  considered  as  averring  facts 
which  would  charge  the  plaintiff  with  notice 
of  the  obstruction  In  the  street,  yet  his  alle- 
gations are  equivalent  to  an  averment  that 
by  reason  of  darkness,  and  failure  of  the  de- 
fendant to  place  warning  signals  on  the  ob- 
struction, at  the  time  of  the  injury  he  was 
not  aware  of  the  proximity  and  extent  of 
the  danger  which  he  was  incurring.  In  this 
connection,  see  Pate  v.  City  of  Atlanta,  119 
Ga.  671,  46  S.  B.  827;  Johns  v.  Georgia  Ry. 
«  Electric  Co.,  133  Ga.  625,  528,  66  S.  E.  268. 
We  think  that,  when  the  allegations  of  the 
petition  hereinbefore  quoted  are  construed 
together,  they  amount  to  a  charge  that  the 
plaintiff,  on  account  of  the  alleged  darkness, 
walked  Into  the  i>erll  not  knowing  Its  ex- 
act location,  and  that  his  doing  so  was  the 
result  of  the  company's  negligence  in  not 
placing  a  light  or  other  signal  on  the  piping. 
It  does  not  appear  that  at  the  time  of  the  In- 
jury he  was  attempting  to  step  on  and  across 
the  piping,  but  rather  that  he  "stumbled  ofer 
the  said  piping  In  the  darkness."  We  think 
the  facts  alleged  were  such  as  to  make  the 
petition  not  subject  to  a  general  demurrer. 

It  is  urged  that  Inasmuch  as  the  munici- 
pality, in  the  absence  of  statutory  require- 
ments. Is  not  bound  to  light  its  streets,  and 
In  view  of  the  holding  in  City  of  Columbus 
T.  Sims,  04  Ga.  483,  20  S.  B,  332,  that  when 
it  does  so  voluntarily  it  is  not  under  the 
duty,  as  a  matter  of  law,  to  light  them  in 
such  a  manner  as  to  enable  persons  using 
them  to  see  any  obstruction  the  dty  may 
have  placed  in  the  street,  the  general  de- 
murrer should  have  been  sustained  on  that 
ground.  We  do  not  understand  the  decision 
cited  to  go  to  any  further  extent  than  to 
hold  that  it  is  not  negligence  per  se  for  a 
dty  voluntarily  lighting  its  streets  to  fail 
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to  Ugbt  them  to  the  extent  referred  to.  But, 
Irrespective  of  what  may  be  the  rule  In  such 
cases,  the  j;)etltlon  would  still  not  be  open  to 
general  demurrer;  there  being  allegations 
sufficient  to  charge  that  the  Injury  resulted 
from  the  failure  of  the  city,  the  street  being 
In  darkness,  to  place  warning  signals  on  the 
piping.  The  very  fact  that  the  street  was  not 
lighted  would  seem  to  Indicate  all  the  more 
a  necessity  for  caution  lights  on  the  obstruct 
tlon. 

It  is  also  urged  that  the  plaintiff  cannot 
recover,  because  the  petition  shows  that  he 
was  on  his  way  to  the  opposite  side  of  the 
street  at  Intersection  of  a  cross  street,  which 
he  could  have  reached  by  going  along  the 
sidewalk  to  the  Intersecting  street  and  then 
passing  over,  and  his  failure  to  do  this  was 
contributory  negligence  barring  a  recovery. 
While  a  pedestrian  may  be  charged  with  a 
greater  degree  of  care  when  attempting  to 
cross  a  street  at  a  place  other  than  a  cross- 
walk (Brunswick  R.  Ck>.  v.  Gibson,  d7  Qa. 
489,  498,  25  S.  B.  484;  aty  Council  of  Au- 
gusta V.  Tharpe,  113  Qa.  152,  38  S.  E.  389), 
one  who  does  so  Is  not  necessarily  guilty  of 
negligence  per  se.  This  was  expressly  ruled 
in  Sou.  Bell  Telephone  &  Telegraph  Ck).  t. 
Howell,  124  Ga.  1050,  53  S.  E.  577,  4  Ann. 
Cas.  707.  It  is  a  Ju|7  question  whether  In 
thus  crossing  a  street,  under  given  circum- 
stances, one  Is  guilty  of  such  contributory 
negligence  as  to  prevent  him  from  recovering 
In  the  case  of  injury.  In  the  case  of  Augus- 
ta V.  Tharpe,  supra,  it  was  held  not  error  to 
charge  the  jury  *'that  one  passing  from  the 
street  to  the  sidewalk  or  the  reverse  (in  a 
city)  at  any  point  other  than  a  crosswalk 
has  no  reason  to  expect  a  safe  passageway, 
and  must  therefore  do  so  at  his  own  risk." 

The  special  demurrers  were  not  passed  on 
by  the  trial  court,  and  are  not  now  before  us 
for  coDslderation. 

Judgment  reversed.    All  the  Justices  con- 

COPt 
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CENTRAL  GEORGIA  POWER  CO.  v.  BUTTS 

COUNTY. 

(Supreme  Court  of  (Georgia.     Feb.  25,  1918.) 
(SyUahuM  hy  the  Court,) 

1.  CoUNTiaS  (|§  113,  121*)— C0NTBACT8— SUF- 

nciKNOY— Specific  Pbbfobmance. 

A  written  contract,  duly  entered  on  the 
minutes  of  the  county  board,  between  the  com- 
missioDers  of  roads  and  revenues  of  a  county 
and  a  power  company  intending  to  use  water 
to  be  contained  In  a  large  reservoir  as  its 
source  of  power,  that,  if  the  county  will  suffer 
the  flooding  of  a  certain  road,  the  power  com- 
pany will  make  the  necessary  changes  of  loca- 
tion and  erect  the  necessary  bridges,  all  at  its 
own  expense,  before  the  reservoir  is  filled,  is 
an  enforceable  contract;  and  if  for  any  cause 
specific  performance  of  it  is  impossible^  dam- 
ages for  its  breach  may  be  recovered. 

(a)  The   written   application  by   the   power 
company,  its  acceptance  by  the  proper  county 


anthorities,  and  the  entry  of  both  on  the  min- 
utes are  snflldent  to  constitute  a  contract. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  |§  174-180,  188;  Dec.  Dig.  %%  113, 
121.*] 

2.  Counties  (i  222*)  —  Pijbadino  —  (^oitntt 

CONTBACT. 

In  a  suit  to  enforce  a  contract  of  the  na- 
ture set  out  in  the  preceding  headnote,  it  is 
not  necessary  to  affirmatively  allege  that  the 
alterations  in  the  road  and  the  construction 
of  the  bridge  is  of  public  utility.  That  will  be 
implied  prima  facie  from  the  existence  of  the 
original  public  road  contracted  to  be  altered. 
If  for  any  cause  the  road  should  be  of  no  pub- 
lic utility,  and  the  construction  of  the  bridge 
unnecessary  for  public  use,  so  as  to  relieve  the 
power  company  of  its  obligation,  such  matters 
would  be  defensive  to  the  county's  petition  to 
enforce  the  contract. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent.  Dig.  If  355-^9;  Dec  Dig.  |  222.*] 

3,  Judgment  (|  572*)— Res  Judicata. 

A  judgment  sustaining  a  demurrer  to  a  pe- 
tition by  the  county  to  enjoin  the  power  com- 
pany from  backing  water  upon  the  road,  with- 
out first  complying  with  its  obligation  to  make 
the  necessary  alterations  and  construct  the 
necessary  bridge,  is  not  a  bar  to  the  present 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  81  1041.  1047-1049;  Dec.  Dig.  | 
572.  •] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Butts  County  against  the  Cen- 
tral Georgia  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Walter  T.  Johnson  and  Hatcher  ft  Smith, 
all  of  Macon,  for  plaintiff  in  error.  W.  E. 
Watldns,  of  Jackson,  and  K  J.  Reagan,  of 
McDonough,  for  defendant  in  error. 

BBOK,  J.  Judgment  afi^rmed.  All  the  Jus- 
tices concur. 


(US  G*.  no) 

NASHVILLE,  C.  ft  ST.  Lu  RT.  v.  POPE. 
(Supreme  Court  of  Georgia.     March  1,  1913.) 

(Syllahui  ly  the  Court.) 
L  Tbial  (S  236*)— iNSTBUcnoNs— Cbkdibili- 

TY   OF    WiTNESSEa 

An  instruction  given  in  tbe  course  of  the 
court's  charpe  to  the  jury  that  *'you  may  be- 
lieve that  witness  who  has  the  best  means  of 
knowing  the  facts  about  which  he  testifies  and 
the  least  inducement  to  swear  falsely"  is  not 
a  correct  statement  of  the  law,  without  a  qual- 
ification tliat  the  witness  in  all  other  respects 
be  found  to  be  equally  credible  with  tbe  other 
witnesses.  L.  ft  N.  R.  Co.  v.  Rogers,  136  Ga. 
674,  71  S.  B.  1102. 

[Ed.  Note.  For  other  cases,  see  Trial,  Cent 
Dig.  §§  531-C33 ;  Dec.  Dig.  ^  236.*] 

2.  Appeal  and  Erbob  (§  1001*)— Rkvdbw— 
sufficdenct  of  ejvidence. 

The  suit  is  to  recover  damages  for  the 
erection  of  poles  for  a  telegraph  line  on  the 
plaintiff'B  land,  and  the  cutting  of  timber  there- 
from. The  railroad  traversed  the  land  lot  sev- 
eral years  before  the  plaintiff  purchased  it  No 
paper  tide  was  introduced.  The  testimony  re- 
lating to  the  demarcation  of  the  line  between 
the  plaintiff  and  the  defendant,  and  the  loca- 
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tion  of  the  poles  and  the  quantum  of  damages, 
li  so  uncertain  and  yague  that  it  is  impossible 
to  say  whether  the  verdict  is  supported  by  the 
STidence,  and  the  ends  of  justice  require  that 
the  case  be  tried  again. 

[£3d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  t|  3925-3927;  Dec  Dig.  { 
1001.^3 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Flte,  Judge. 

Action  by  Lee  Pope  against  the  Kashville, 
Chattanooga  &  St  Louis  Railway.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Foust  &  Payne,  of  Chattanooga,  for  plain- 
tiff in  error.  W.  U.'Jacoway,  of  Trenton, 
and  H.  P.  Lumpkin,  of  La  Fayette,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(139  Oa.  631) 

8TARNES  V.  CITY  OP  ATLANTA  et  aL 
(Supreme  Court  of  Georgia.     Feb.  27,  1913.) 

(8yllabu9  by  the  Court.) 

X.  Injunction    (|    105*)— Subjects   op   Re- 
lief—Cbihinal  PBOSEOUnONS. 

As  a  general  rule,  equity  has  no  jnrisdie- 
tion  to  enjoin  prosecutions  for  criminal  offens- 
es; and  prosecutions  for  violations  of  munici- 
pal ordinances,  which  are  punishable  by  fine  or 
imprisonment,  are  quasi  criminal  in  their  na- 
ture, and  come  within  the  above  rule.  Cases 
where  equity  will  enjoin  the  enforcement  of 
such  ordinances  are  exceptional  in  character. 
Georgia  By.  &  EL  Co.  v.  Oakland  City,  129 
Ga.  576.  69  S.  B.  296;  White  v.  Tifton,  129 
Ga.  582,  59  S.  E.  299;  Rowland  v.  Commia* 
sioners,  133  Ga.  190,  65  S.  E.  404 ;  Mayor,  etc., 
of  Jonesboro  v.  Central  By.  Co.,  134  Ga.  190, 
67  S.  E.  716;  Mayor,  etc,  of  Shellman  v.  Sax- 
on, 134  Ga.  29,  82,  67  S.  E.  438. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  178,  179;  Dec.  Dig.  §  105.*] 

2.  Injunction  Q  105*)  —  Subjects  of  Re- 
lief—Obikinal  Pbosecutions. 

An  equitable  petition  showed,  in  sub- 
stance,  the  following:  The  plaintiff,  a  physi- 
cian, had  leased  certain  property  within  the 
city  of  Atlanta,  and  had  opened  and  was  main- 
taining a  sanitarium  for  the  treatment  of  per- 
lons  afflicted  with  nervous  troubles  and  the 
liquor  and  drug  habit,  and  was  treating  pa- 
tients therein.  An  ordinance  of  the  city  pro- 
vided that  *^t  shall  be  unlawful  for  any  per- 
son or  persons  in  this  city  to  erect  or  maintain 
any  hospital,  infirmary,  house  or  place  of  ref- 
uge, or  reformatory,  or  asylum,  or  other  place 
where  persons  are  received  for  reforoiation  or 
treatment,  without  first  having  obtained  the 
consent  of  the  mayor  and  general  council  of 
said  city  for  the  erection  and  maintenance  of 
the  same;  and  all  applications  to  the  mayor 
and  general  council  for  permission  tb  erect, 
maintain  or  carry  on  any  place  for  any  such 
purpose  must  plainly  and  distinctly  show  the 
particular  locality  where  the  same  is  desired, 
and  for  what  purpose  the  same  is  desired  to  be 
erected  or  maintained,  and  what  class  of  per- 
sons are  to  be  admitted  to  the  same.  Any  per- 
son or  persons  who  shall  violate  the  provisions 
of  this  ordinance  shall,  on  conviction,  be  pun- 
ished by  a  fine  of  not  more  than  two  hundred 
dollars  and  imprisoned  not  exceeding  thirty 
days,  either  or  both,  in  the  discretion  of  the 
recorder's  court,  for  each  and  every  such  of- 


fense committed."  The  plaintiff  had  not  ob- 
tained consent  of  tiie  mayor  and  city  council 
for  the  maintenance  of  the  sanitarium,  although 
he  had  made  application  therefor,  and  it  had 
been  refused.  A  case  was  made  against  the 
plaintiff  by  the  license  inspector  of  the  city,  in 
the  recorder's  court,  for  the  violation  of  the 
ordinance  and  he  was  being  prosecuted  there- 
for. There  was  no  allegation  that  the.  defend- 
ant was  insolvent  The  prayer  of  the  petition 
was  that  the  city  and  its  employes  be  restrain- 
ed from  interfering  with  the  plaintiff  in  the 
operation  of  the  sanitarium,  and  that  the  ordi- 
nance of  the  dty  be  declared  void  for  various 
reasons.  Held,  Uiat  the  petition  makes  such  a 
case  as  brings  it  within  the  rule  announced  in 
headnote  1. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  178,  179;  Dec  Dig.  |  105.*] 

3.  Petition  Dismissed— No  Ebbor. 

The  court  did  not  err  in  dismissing  tiie 
petition  on  demurrer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  W.  A.  Stames  against  the  City 
of  Atlanta  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    AfiSrmed. 

Anderson,  Felder,  Rountree  &  Wilson,  and 
Moore  &  Branch,  all  of  Atlanta,  for  plaintiff 
in  error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendants  In  error. 

niLL^  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(189  Oflu  876) 
LANCASTER   v.    BROWN. 
(Supreme  Court  of  Georgia.     Feb.  U,  1913.) 

(Byllahus  by  the  Court.) 

Estoppel  (§  68*)— Allowances—Effect. 

A  wife,  in  1871,  alleging  that  her  husband 
refused  to  do  so,  applied  for  a  homestead  in  an 
undivided  half  interest  in  certain  lands  belong- 
ing^ to  her  husband,  and  a  creditor  of  his  filed 
objections  to  the  granting  of  the  homestead  up* 
on  various  grounds,  which  were  overruled  by 
the  ordinary,  who  granted  a  homestead  in  sucn 
portions  of  the  land  as  might,  upon  the  division 
of  them  between  the  owners,  be  given  to  the 
husband.  There  was  an  appeal  by  the  creditor 
to  the  superior  court,  where,  upon  the  trial, 
there  was  a  verdict  against  the  appellant;  the 
minutes  of  the  court,  however,  not  showing  that 
any  judgment  was  ever  entered  up  upon  the 
verdict.  Subsequently  the  lands  were  parti- 
tioned upon  regular  proceedings  brought  for 
that  purpose  by  the  tenants  in  common,  and 
descrioed  portions  thereof  were  given  to  the 
husband,  who,  with  his  wife  and  family,  went 
into  possession  thereof,  and  so  remain^  until 
her  death.  Afterwards,  in  1883.  he  married 
again,  while  a  minor  child  was  living  with  him. 
After  his  child  became  of  age,  the  husband,  in 
1885.  applied  for  a  homestead  in  the  same  land 
whicn  had  been  set  apart  as  a  homestead  upon 
the  application  of  his  first  wife,  alleging  that 
he  was  the  head  of  a  family  consisting  of  him- 
self and  his  second  wife,  and  upon  the  ground 
that  he  was  aged  and  infirm,  bein^  56  years 
old.  The  same  creditor  filed  obj^ections  to  the 
granting  of  a  homestead  upon  this  application: 
one  of  the  objections  being  that  ^e  same  land 
which  the  appellant  sought  to  have  set  apart 
as  a  homestead  had  previously  been  set  apart 
as  a  homestead  for  his  fami^  under  the  ap- 
plication- of  his  first  wife,  and  that  he  was 
'  ''thereby  estopped  from  making  his  present  ap- 
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plicatiozL"  The  objection  was  overruled  by  the 
ordinary,  and  a  homestead  was  set  apart  The 
creditor  appealed  to  the  superior  coart,  where 
the  case  was  by  consent  submitted  to  the  judge 
for  decision,  without  a  jury.  He  decided  that, 
as  the  applicant  previously  had  a  homestead 
set  apart  to  him  in  the  same  premises,  which 
had  not  expired  when  the  second  application 
was  made,  the  second  homestead  set  apart  by 
the  ordinary  was  of  no  effect,  and  the  ordinary 
had  no  power  to  entertain  the  application  **aft- 
er  a  first  had  been  duly  granted,"  and  that  "the 
l^lea  is  therefore  sustained."  Held,  in  a  claim 
hied  by  the  second  wife,  the  beneficiary  of  the 
homestead,  against  the  levy  of  a  fi.  fa.  in  favor 
of  the  objecting  creditor  on  the  land  set  apart  on 
the  application  of  his  first  wife,  the  court  did 
not  err  in  directing  a  verdict  in  favor  of  the 
claimant  Even  if  the  creditor,  under  the  facts 
of  the  case,  was  not  bound  by  the  judgment 
setting  apart  the  land  under  the  first  applica- 
tion, he  was  certainly  estopped  by  the  decision 
of  the  judge  in  his  favor  on  the  last  applica- 
tion. Luther  v.  Clay,  100  Ga.  236,  28  S.  B. 
46,  39  L.  R.  A.  95 ;  Gate  City  Mills  v.  Cherokee 
Mills,  128  Ga.  170,  175,  67  S.  B.  320,  and  cases 
cited. 

[Ed.  Note.-~For  other  cases,  see  Estoppel, 
Cent  Dig.  §§  165-169 ;  Dec  Dig.  i  68.*] 

Error  from  Superior  Gonrt,  Pulaski  Coun- 
ty;  T.  A.  Parker,  Judge. 

Claim  by  V.  V.  Brown  to  property  levied 
on  by  J.  W.  Lancaster,  administrator.  Judg- 
ment for  the  claimant,  and  the  plaintllT  In 
fl.  fa.  brings  error.    Affirmed. 

H.  F.  Lawson  and  W.  L.  &  Warren 
Grice,  all  of  Hawkinsvllle,  for  plaintiff  In 
error.  H.  E.  Coates,  of  Hawkinsvllle,  for  de- 
fendant in  error. 

FISH,  C.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(139  Ga.  482) 

COWART  V.  AYCOCK  et  aL 
(Supreme  Court  of  Georgia.    Feb.  12,  1913.) 

(Syllahus  by  the  OowriJ 

1.  Appeal  and  Erbob  (|  302*)— Present- 
ing Questions  in  Tbial  Court— Motion 
FOB  New  Tbial. 

A  deed  was  signed  on  June  15,  1892,  and 
recorded  January  2,  18Q3.  The  grantor  died 
in  January,  1910,  leaving  a  widow  and  minor 
children.  An  action  was  instituted  by  the  wid- 
ow for  herself  as  next  friend  for  the  minor 
children,  as  heirs  at  law  of  the  deceased,  against 
the  grantee  to  cancel  the  deed  as  a  cloud  upon 
their  title.  According  to  the  pleadings  and 
evidence,  the  grantee  did  not  know  of  the  ex- 
istence of  the  deed,  nor  did  the  widow,  until 
after  the  death  of  the  grantor,  when  she.  dis- 
covered it  among  his  private  papers.  The  gran- 
tor had  remained  in  possession  of  the  proper- 
ty from  the  date  of  the  deed  until  his  death, 
using  it  as  his  own,  and  paying  taxes  on  it. 
HM: 

(1)  Grounds  of  a  motion  for  new  trial,  which 
complain  of  the  admission  of  documentary  evi- 
dence, bat  fail  to  set  forth  the  evidence  in 
form  or  substance,  will  not  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1744-1752;  Dec  Dig.  § 
302.*] 


Js 


2.  Appeal  and  Ebbob  (§  1066*)— Cancella- 
tion OF  Instruments  (§  61*)  —  Instruc- 
tions—Habmless  Ebbob. 

The  judge  charged:  "If  there  was  no  con- 
sideration, and  it  was  not  intended  title  should 
pass,  and  there  was  no  delivery  or  acceptance 
of  the  deed,  why  then  the  title  would  not  pass, 
and  you  would  be  authorized,  under  the  law, 
to  require  the  deed  to  be  surrendered  and  to 
cancel  the  same.  All  of  these  facts  and  cir- 
cumstances, gentlemen,  are  for  you."  The  deed 
recited  a  consideration,  and  there  was  no  evi- 
dence to  the  contrary.  Under  such  circum- 
stances^ the  reference  to  "consideration"  con- 
tained m  the  charge  was  not  apt;  but  the  ex- 
pression was  used  conjunctively  with  other 
words,  which,  when  taken  together,  indicated 
that  delivery  of  the  deed  was  the  fact  the  ex- 
istence or  nonexistence  of  which  would  control 
the  jury  in  rendering  their  verdict  Viewed  in 
this  li^ht,  the  charge  was  not  prejudicial  to  the 
plaintiff  m  error. 

(a)  It  was  not  error,  in  another  portion  of 
the  charge,  to  instruct  the  jury  that  they 
would  be  authorized  to  find  in  favor  of  cancel- 
lation of  the  deed,  if  they  should  find  that  it 
was  not  delivered  or  accepted,  and  was  not  in- 
tended to  convey  the  title  to  the  land. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  4220;  Dec.  Dig.  S  1066;* 
Cancellation  of  Instruments,  Cent  Dig.  I  108; 
Dec  Dig.  8  61.*] 

3.  FoB&rBB  Decisions  Distinouished. 

This  case  differs  in  its  facts  from  that  in- 
volved in  Ross  V.  Campbell,  73  Ga.  309;  but. 
under  the  principles  therein  discussed,  the  evi- 
dence was  sufficient  to  support  the  verdict 

4.  Refusal  of  New  Tbial  —  Disgbetion  of 

COUBT. 

The  judge  did  not  abuse  his  discretion  in 
refusing  the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Bryan  Connty ; 
W.  W.  Sheppard,  Judge. 

Action  by  May  Aycodc  and  others  against 
Nancy  Oowart  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

J.  H.  Smith  and  R.  F.  CL  Smith,  both  of 
Eden,  for  plaintiff  in  error.  John  F.  Bran- 
nen,  of  Stilson,  W.  F.  Slater,  of  Savannah, 
and  Hines  &  Jordan,  of  Atlanta,  for  defend- 
ants in  error. 

ATKINSON,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cor. 


(139  Ga.  686) 
SOUTHERN  BELL  TELEPHONE  &  TELE- 
GRAPH CO.  V.  COVINGTON. 

(Supreme  Court  of  Georgia.     Feb.  26,  1913.) 

(ByUdhuB  hy  the  Court.) 

1.  Mastbb  and  Sebvant  (8  119*)— Injtjbiks 
TO  Sebvant— Place  to  Wobk. 

If  a  telephone  company  erects  a  telephone 
pole,  and  negligently  sets  it  in  the  ground  too 
short  a  distance,  and  by  reason  thereof  one 
of  its  linemen,  engaged  in  stretching  wires  up- 
on it,  in  the  exercise  of  ordinary  care,  and 
without  knowledge  or  equal  opportunity  with 
the  company  to  know  of  the  improper  con- 
struction, is  injured  by  tiie  falling  of  the  pole, 
he  may  recover  damages  in  an  action  against 
the  company. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  210;  Dec.  Dig.  §  119.*] 
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2.  Masteb  and  Servant  (§{  106,  123*)— IH- 
juifTEs  TO  Servant— APPLIANCE&— Latent 
Defects. 

If  a  telephone  company  purchases  or  ac- 
quires from  another  a  permanent  structure, 
.  such  as  a  pole  already  erected,  for  the  carry- 
iniT  on  of  its  business,  and  thereafter  puts  its 
lineman  to  work  thereon  stretching  wires,  the 
company  is  not  liable  to  such  servant  on  ac* 
count  of  injuries  sustained  by  him  bv  reason 
of  a  latent  defect  arising  from  the  pole  having 
been  placed  too  short  a  distance  in  the  ground, 
if  the  company  has  exercised  ordinary  and  rea- 
sonable care  to  detect  the  defect,  and  has 
failed  to  do  so.  Atlantic  &  Birmingham  R.  Go. 
▼.  Reynolds,  117  6a.  47,  48  S.  B.  456. 

(a)  If  a  master  constantly  uses  an  instrumen- 
tal!^ in  his  business,  and  so  deals  with  it  as 
to  practically  adopt  it  as  his  own,  he  becomes, 
relatively  to  a  servant  injured  thereby,  the 
owner,  and  is  under  the  same  duty  to  the  serv- 
ant as  if  he  were  the  owner.  Central  Ry.  Co. 
▼.  McCUfford,  120  Ga.  90,  47  S.  B.  590. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  193-198^  233,  234;  Dec. 
Dig.  §8  106,  123.*1 

3.  Master  and  Servant  (|  243*)— Injttbies 
TO   Servant— Appliances— Inspection. 

In  a  suit  to  recover  damages  on  account 
of  a  personal  injury,  brought  by  a  servant 
against  his  master,  where  the  right  of  recov- 
ery is  dependent  upon  the  negligence  of  the 
master  in  failing  to  inspect  premises  or  struc- 
tures, and  where  the  dut7  to  represent  the 
master  in  such  inspection  is  upon  the  injured 
servant,  he  cannot  recover  for  his  failure  to 
inspect.  "  Stewart  v.  Savannah  Electric  Co., 
133  6a.  10,  65  S.  B.  110,  17  Ann.  Cas.  1085. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  682,  75^775;  Dea  Dig. 
f  243.*] 

4.  Master  and  Servant  (§  243*)— Injuries 
TO  Servant  —  Appliances  —  Former  Deci- 
sions. 

If  a  telephone  pole  is  negligently  erected 
by  reason  of  having  its  lower  end  inserted  too 
short  a  distance  in  the  ground,  and  a  lineman, 
while  engaged  in  stretching  wires  on  the  pole, 
is  injured,  and  the  defect  is  latent  and  not 
known  to  him,  or  discoverable  by  him  by  the 
use  of  ordinary  care  in  the  discharge  of  the 
duties  imposed  on  him,  a  rule  of  the  com- 
pany that  linemen  'must  inspect  poles  before 
climbing  them  would  not  necessarily  debar  the 
servant  from  recovering  from  the  master.  The 
nature  of  the  servant's  duties,  the  exigencies 
thereof,  the  opportunity  on  his  part  for  dis- 
covering the  defect,  and  the  knowledge  or  op- 
portunity for  knowing  by  the  master,  as  dis- 
posed by  the  evidence,  are  elements  for  con- 
sideration. 1  Labatt  on  Master  and  Servant, 
f  416,  and  citations. 

(a)  On  the  general  subject  of  injuries  to 
servants  of  a  telephone  company  while  engaged 
in  working  on  poles,  where  the  defect  in  the 
pole  is  from  decay,  or  the  like,  or  where  it  is 
atructnral,  see  Kelly  v.  Erie  Telegraph,  etc, 
Co.,  34  Minn.  321,  25  N.  W.  706,  and  note; 
Ault  V.  Nebraska  Telephone  Co.,  82  Neb.  434, 
118  N.  W.  73,  130  Am.  St.  Rep.  686;  Terrell 
V.  City  of  Washington,  158  N.  C.  281,  73  S.  E. 
888;  note  to  Lynch  v.  Saganaw  Valley,  etc., 
Co.,  21  L.  R.  A.  (N.  S.)  774  et  seq.;  South- 
ern Bell  Telephone,  etc.,  Co.  ▼.  Starnes,  122 
Ga.  602,  50  S.  B.  343. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8S  682,  750-775;  Dec.  Dig. 
f  243.'*] 

6.  Admission  or  Segondabt  Bvidsitob  — 
Foundation. 

A  sufficient  foundation  was  laid  for  the 
introduction  of  secondary  evidence  as  to  the 


■ 

contents  of  a  letter  from  the  manager  of  the 
defendant  company  to  the  plaintiff  in  regard 
to  the  exchange  limit. 

6.  Evidence  (g  460*)— Pabol  Evidence  Af- 
fecting WSITINQS— CONSTBUOnON  OF  LAN- 
GUAGE. 

Where  a  written  contract  between  a  tele- 
phone company  operating  wires  in  a  town  and 
a  private  person  living  in  the  country  provided 
for  connecting  the  defendant's  wires  with  the 
private  line  at  "the  ezchanee  limit,"  but  did  not 
show  where  the  exchange  limit  was,  parol  evi- 
dence was  admissible  to  locate  it,  so  as  to  show 
whether  a  particular  telephone  pole,  where  an 
injury  occurred,  was  within  or  without  the 
limit 

[Ed.  Note.— For  other  cases,  tee  Elvidence, 
Cent.  Dig.  §§  2115-2128;   Dec  Dig.  §  460.*] 

7.  Appeal  and  Ebbob  (|  1048*)— Habmuebs 
Ebbor— Examination  of  Witness— Opin- 
ion Evidence. 

It  is  not  proper  practice  to  permit  coun- 
sel, in  examining  an  expert  witness,  to  ask  him 
whether  he  has  heard  the  evidence  delivered 
from  the  stand,  and  what  is  his  opinion,  based 
on  such  evidence.  But  in  the  present  case 
counsel  stated  certain  hypothetical  facts  and 
asked  the  opinion  of  a  medical  witness  as  to 
whether  the  latter  thought  therefrom  that  an 
injury  was  permanent.  While  it  would  have 
been  better  to  have  eliminated  any  reference 
to  the  question  as  to  a  witness  having  heard 
the  evidence  of  the  plaintiff,  under  the  facts 
of  the  case,  the  form  of  the  question  will  not 
necessitate  a  new  triaL  Choice  v.  State,  81 
Ga.  424,  468;  Flanagan  v.  State,  106  Ga.  109, 
32  S.  B.  80:  Southern  Mutual  Ins.  Co.  v. 
Hudson,  113  Ga.  434,  38  S.  E.  964:  Atlantic  & 
Birmingham  R.  Co.  v.  Johnson,  127  Ga.  392, 
400,  50  S.  E.  482,  11  L.  R.  A  (N.  S.)  1119. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {||  4140-4146,  4161,  4168- 
4160;   Dec.  Dig.  S  1048.*] 

S.  Instructions— SuFTTCiENCT  of  Evidence. 
There  was  sufficient  evidence  of  the  per- 
manency of  the  plaintiff's  injury,  with  or  with- 
out the  evidence  mentioned  in  the  last  head- 
note,  to  authorize  an  instruction  on  tiie  sub- 
ject of  permanent  injuries.  Southern  Ry.  Co. 
V.  aariday.  124  Ga.  958,  53  S.  E.  461. 

9.  Sufficiency  of  Bvioenoe  —  Decision  on 
Former  Appeal. 

When  this  case  was  formerly  before  the 
Supreme  Court  (134  Ga.  571,  68  S.  B.  800), 
it  was  held  that  the  evidence  did  not  authorize 
a  direction  of  a  verdict  for  the  defendant. 
While  the  evidence  now  brought  up  differs  in 
some  particulars  from  that  on  the  former  hear- 
ing, it  cannot  be  said  that  a  verdict  for  the 
plaintiff  was  not  supported  by  the  evidence. 

10.  Grounds  fob  New  Tbiai>-Revebsai«  Not 
Required. 

Upon  a  careful  consideration  of  the  entire 
case,  none  of  the  grounds  of  the  motion  for 
a  new  trial  requires  a  reversal 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  Z.  A.  Llttlejohn,  Judge. 

Action  by  H.  H.  Covington  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

See,  also,  134  Ga.  671,  68  S.  B.  300. 

H.  B.  W.  Palmer  and  Brutus  J.  Clay,  both 
of  Atlanta,  Battle  &  Hollls,  of  Colnmbns,  and 
Tomlinson  Fort,  of  Roswell,  N.  M.,  for  plain- 
tiff in  error.    T.  T.  James,  of  Lumpkin,  and 
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Hatcher  &  Hatcher,  of  Columbus,  for  defend- 
ant in  error. 

FISH,  C.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


(139  Gfl.  448) 

WRIGHT   ▼.    SOUTHERN    RT.    CO. 
(Supreme  Court  of  Georgia.     Fefh.   18,  1913.) 

(8vllabu%  by  the  Court.) 

Railroads  (§  400*)  —  Operation  —  Injuries 
TO  Persons  on  Track— Question  for  Jury. 
Where  a  railroad  company  permitted  pedes- 
trians to  walk  longitudinally  along  its  tracks 
within  the  switching  yard  and  corporate  limits 
of  a  city,  which,  by  ordinance,  prohibited  the 
running  of  trains  at  a  rate  of  speed  in  excess 
of  six  miles  an  hour,  and  a  person,  while  walk- 
ing on  one  of  two  main  line  tracks  connecting 
two  switching  yards  (whidi  main  lines  also 
were  used  for  switching  purposes),  was  killed  by 
a  switch  train  of  the  companj,  which  at  the 
time  was  running  at  a  rate  oi  speed  in  viola- 
tion of  the  ordinance,  and  suit  was  brought 
against  the  company  to  recover  damages  for 
the  homicide,  it  was  a  Question  of  fact  for  the 
jury  to  determine  whether,  under  all  the  evi- 
dence (which  tended  to  show  that  many  persons 
were  accustomed  to  walk  on  the  track  at  the 
point  the  homicide  occurred),  the  servants  of  the 
company  were  under  any  duty  to  anticipate  the 
presence  of  pedestrians  on  the  track,  and,  if  so, 
whether  they  exercised  ordinary  care  and  dili- 
gence to  prevent  the  homicide.  It  follows  that 
the  court  erred  in  directlnir  ft  verdict  in  favor 
of  the  defendant 

[E2d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1365-1381 ;   Dec.  Dig.  S  400.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  Jane  Wright  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed. 

« 

Moore  &  Branch,  of  Atlanta,  for  plaintiff 
in  error.  McDanlel  &  Black,  of  Atlanta,  for 
defendant  in  error. 


Hllili,  J.  Jane  Wright  brought  suit 
against  the  Southern  Railway  Company  to 
recover  damages  for  the  alleged  tortious 
killing  of  her  minor  daughter,  Idell  Wright 
At  the  conclusion  of  the  evidence,  the  court, 
on  motion,  directed  a  verdict  in  fiivor  of  the 
defendant,  and  the  plaintiff  excepted.  The 
evidence  disclosed  the  following  facts:  Be- 
tween Brookwood  and  Armour  station,  the 
defendant  company  had  two  railroad  tracks, 
one  known  as  the  north-bound  main  line, 
and  the  other  as  the  south-bound  main  line ; 
its  trains  moving  upon  them  in  a  northern 
and  southern  direction,  respectively.  Be- 
tween the  two  tracks  was  a  space  10  or  12 
feet  wide.  The  point  at  which  the  s^irl 
was  killed  was  within  the  corporate  limits 
of  Atlanta.  The  tracks  at  this  point  were  in 
a  cut  Between  the  south-bound  track  and 
the  bank  on  the  north  side  of  the  cut  was  a 
space  varying  from  8  to  14  feet  In  width. 
The  defendant  company  had  a  switching 
3rard  at  Armour,  and  one  west  of  the  Brook- 


wood  bridge:  the  two  main  tracks  connect- 
ing them  being  also  used  for  switching*  pur- 
poses. At  the  eastern  end  of  the  yard  at 
Armour  were  six  or  seven  tracks,  and  at 
the  western  end  of  the  switching  yards  there 
are  a  nlimber  of  tracks.  There  were  several 
factories  at  Armour,  where  approximately 
200  persons  were  employed.  A  large  num- 
ber of  these  employes  were  accustomed  to 
walk  along  the  tracks  between  Armour  and 
Brookwood  bridge  each  day,  and  at  the  lat- 
ter place  take  a  street  car  for  the  city,  and, 
in  returning,  would  go  over  the  same  route. 
The  pathway  between  the  tracks  furnished 
comparatively  smooth  walking  in  good  weath- 
er; but  in  wet  weather  pedestrians  would 
sometimes  walk  on  the  tracks.  So  far  as  the 
evidence  discloses,  no  objection  was  made 
by  the  defendant  to  the  use  by  pedestrians 
of  its  right  of  way  above  described.  On  the 
day  of  the  homicide,  while  Idell  Wright  was 
walking  on  the  south-bound  track,  between 
the  rails,  going  towards  Armour,  with  her 
back  towards  Peachtree  road,  one  of  the  de- 
fendant's passenger  trains,  known  as  the 
Vestibule  Limited,  came  into  sight,  going 
south  on  the  track  on  which  she  was  walk- 
ing. When  she  sftw  the  train  meeting  her, 
she  stepped  off  the  track  on  which  she  was 
walking  and  into  the  space  between -the  two 
tracks.  From  there  she  went  upon  the  north- 
bound track,  and  as  she  got  upon  that  track, 
still  walking  in  the  same  direction,  a  freight 
engine,  pushing  cars  in  front  of  it,  was  upon 
the  track  going  northward.  She  did  not 
look  in  the  direction  from  which  the  freight 
cars  were  approaching.  She  stepped  on  the 
track  about  40  feet  ahead  of  the  freight 
train,  which  was  running  about  15  or  18 
miles  an  hour,  and  was  killed  by  that  train. 
The  city  ordinances  prohibited  the  running 
of  trains. within  the  dty  limits  at  a  rate  of 
speed  in  excess  of  six  miles  an  hour. 

The  undisputed  evidence  In  this  case  was 
that  the  killing  of  the  deceased  by  the  de- 
fendant's train  was  within  the  corporate 
limits  of  the  dty  of  Atlanta,  and  that,  at 
the  time  of  the  injury,  the  train  was  running 
at  a  rate  of  speed  of  15  miles,  or  more,  an 
hour.  In  evidence  was  a  certified  copy  of  a 
city  ordinance  of  Atlanta,  which  prohibited 
the  running  of  trains,  within  its  corporate 
limits,  at  a  rate  of  speed  in  excess  of  six 
miles  an  hour.  The  defendant,  therefore,  at 
the  time  of  the  injury,  was  guilty  of  negli- 
gence per  se.  Central  Ry.  Co.  v.  Bond,  lU 
Ga.  13  (7),  36  S.  B.  299;  N.  C.  &  St  L.  Ry. 
V.  Peavler,  134  Ga.  618,  68  S.  B.  432.  Wheth- 
er this  was  negligence,  however,  with  respect 
to  the  decedent,  will  depend  upon  her  rela- 
tion to  the  defendant  company  at  the  time  of 
the  homicide,  and  the  duty  owing  to  her  In 
the  circumstances  under  which  she  was  kill- 
ed. At  the  time  of  the  fatal  injury,  the  de- 
ceased was  walking  upon  one  of  the  main 
line  tracks  of  the  defendant,  but  within  its 
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twitching  yard  limits,  as  set  out  in  the  fore- 
going statement,  where  the  evidence  tended 
to  show  that  many  persons  were  accustomed 
to  walk  each  day  longitudinally  along  the 
track  to  and  from  their  work,  without  ob- 
jection from  the  employes  of  the  defendant 
It  is  insisted  that  in  these  circumstances  the 
deceased  had  no  express  license  to  be  within 
the  switcliing  yard  limits  of  the  defendant, 
and  that  there  could  not  have  been  an  im- 
plied license  to  be  there,  and  she  must  there- 
fore be  regarded  as  a  trespasser;  and,  as 
there  was  no  evidence  to  show  that  she  was 
wantonly  killed,  there  can  be  no  recovery  on 
account  of  her  death.  The  record  does  not 
disclose  any  express  license,  and  let  it  be 
conceded  that  there  can  be  no  implied  license 
In  the  case  of  switching  yards.  There  was 
abundant  evidence  tending  to  show  that  pe- 
destrians, in  considerable  numbers,  were  ac- 
customed to  walk  along  and  upon  the  tracks 
of  the  defendant  within  its  switching  yard 
limits  as  described,  and  no  effort  was  made 
to  prevent  their  doing  so.  The  question 
which  presents  itself  for  decision  in  such  a 
case  is,  therefore.  Can  it  be  said,  as  a  mat- 
ter of  law,  where  both  the  plaintiff  and  the 
defendant  were  negligent,  that  the  defendant 
owed  no  duty  to  pedestrians,  within  its  de- 
scribed switching  yard  limits,  other  than  not 
to  injure  them  wantonly  after  discovering 
them  in  a  perilous  position?  Or  was  the 
defendant  company,  in  such  circumstances, 
bound  to  anticipate  that  pedestrians  were 
likely  to  be  on  the  track  and  charged  with 
the  duty  of  exercising  ordinary  care  to  pre- 
vent their  Injury? 

We  hold  that,  under  the  facts  disclosed  by 
the  present  record,  it  was  a  question  for  de- 
termination by  the  jury  whether  the  em< 
ploy^  of  the  railroad  company  were  under 
a  duty  to  look  out  for  pedestrians  on  the 
track  at  the  particular  place  where  they 
were  accustomed  to  walk,  and  where  the  in- 
Jary  occurred,  and  also,  if  chargeable  with 
this  duty,  whether  the  defendant  used  ordi- 
nary care  to  prevent  the  injury  to  the  de- 
ceased. This  ruling  is  supported  by  the  fol- 
lowing decisions  of  this  court:  Southern 
Ry.  Co.  ▼.  Chatman,  124  Qa.  1026,  53  S.  E. 
6^,  6  L.  R.  A.  (N.  8.)  283,  4  Ann.  Gas.  675; 
Southern  Ry.  Ck>.  t.  Brock,  132  Ga.  858  (5), 
64  S.  B.  1083;  Shaw  v.  Georgia  Railroad, 
127  Ga.  8,  55  S.  E.  960;  M.  &  B.  Ry.  Go.  ▼. 
Parker,  127  Ga.  471  (2),  56  S.  B.  616;  L.  & 
K.  R.  Co.  ▼.  Rogers,  136  Ga.  674,  71  S.  E. 
1102;  Kendrick  ▼.  S.  A.  L.  Ry.,  121  Ga.  775, 
49  S.  E.  762 ;  Crawford  v.  Southern  Ry.  Co., 
106  Ga.  870,  33  S.  B.  826.  See,  also,  Wll- 
llams  y.  Southern  Ry.  Co.,  11  Ga.  App.  305. 
76  &  B.  572.  It  is  the  duty  of  a  railroad 
company,  which  has  knowledge  of  the  con- 
tinuous use  of  its  tracks  by  members  of  the 
public,  to  anticipate  their  presence  at  the 
place  or  places  where  they  are  accustomed 
to  use  its  right  of  way.  But  it  is  argued 
that  this  cannot  be  the  rule  where  the  pub- 
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lie  uses  the  switching  tracks  of  a  railroad 
company  for  a  distance  of  a  mile  and  a  half, 
and  that,  if  it  exists  for  that  distance,  it 
might  arise  along  its  entire  right  of  way. 
It  is  sufficient  to  say  that  the  evidence  in 
the  present  case  shows  it  to  have  existed 
only  within  the  corporate  limits  of  the  dty 
of  Atlanta ;  and  the  railroad  company  would 
have  been  entirely  within  its  rights  if  it  had 
taken  the  necessary  steps  to  prevent  the 
public  from  trespassing  upon  its  tracks  ei- 
ther within  or  without  the  city  limits.  The 
record  shows  no  such  effort;  but,  on  the 
contrary,  the  public  were  allowed  to  use  the 
right  of  way  as  a  fooipath  from  Brookwood 
to  Armour. 

It  is  insisted  that  the  use  of  the  switch- 
ing yard  as  a  footpath  is  so  inconsistent 
with  its  use  by  the  railroad  company  that 
no  one  can  use  it  except  by  express  author- 
ity ;  that  there  can  be  no  implied  license  to 
use  a  switching  yard  as  a  footpath;  and 
that,  if  there  is  neither  express  nor  implied 
license,  the  one  using  the  switching  yard  as 
a  footpath  Is  a  trespasser,  and,  if  killed  while 
walking  on  such  tracks,  there  cannot  be  a 
recovery,  unless  the  killing  were  wanton. 
In  support  of  this  doctrine  defendant  in  er- 
ror cites  the  cases  of  Grady  v.  Georgia  Rail- 
road &  Banking  Co.,  112  Ga.  668,  87  S.  B. 
861,  and  Fowler  y.  Georgia  Railroad  &  Bank- 
ing Co.,  133  Ga.  664,  668,  66  S.  El  900,  902. 
In  the  latter  case  Mr.  Justice  Dumpkin  safd : 
"Some  of  the  decisions  of  this  court  have 
indicated  the  existence  of  a  difference  a,s  to 
whether  any  duty  arises,  from  known  fre- 
quency of  use  by  trespassers,  to  look  out 
for  them  in  a  switch  yard,  where  there  aro 
many  tracks  and  constant  shifting,  drilling. 
and  changing  of  cars,  and  on  a  main  line 
of  travel,  where  trains  move  in  the  accus- 
tomed duties  of  transporting  persons  and 
things  from  one  place  to  another.  Rome  R. 
Co.  V.  Tolbert,  85  Ga.  447,  11  S.  Bl  849; 
Central  R.  Co.  v.  Rylee,  87  Ga.  496,  13  S.  B 
584,  13  Ia  R.  A.  634;  Grady  v.  Georgia  R. 
Co.,  112  Ga.  668,  37  S.  Bi  861;  Curtis  v. 
Southern  Ry.  Co.,  130  Ga.  675,  61  S.  B.  539 
See,  also,  3  EUliott  on  Railroads,  i  1258.** 
But  he  adds:  "Of  course  this  does  not  mean 
that  every  switch  or  siding,  at  a  station  or 
in  the  country,  along  a  main  line  of  travel, 
will  ipso  facto  turn  the  place  into  a  switch 
yard  within  the  meaning  of  these  authorities. 
Whether  the  difference  suggested  is  qualita- 
tive as  to  the  kind  of  diligence  required,  or 
quantitative,  so  that  the  general  rule  re- 
lieving from  liability  as  to  trespassers  on  a 
main  line,  whose  presence  is  unknown,  be 
comes  merely  intensified  in  a  'switch  yard,* 
because  of  its  particular  character  and  use, 
certain  it  is  that  railroad  companies  must 
have  some  place  to  shift  their  cars  and  make 
up  their  trains,  if  they  are  to  operate  at 
all.  If  against  their  will,  and  in  spite  of 
walls  and  fences,  trespassers  can  force  th^r 
way  into  the  'switch  yard'  of  a  railroad  con^ 
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pany,  and  require  It  to  change  the  whole 
syBtem  of  making  np  trains  and  shifting 
cars,  not  because  Its  employ^  know  of  a 
trespasser's  presence  In  a  place  of  danger, 
but  because  they  ought  to  anticipate  that  he 
might  be  there,  and  that  walls  and  fences 
could  not  keep  him  out,  the  making  up  of 
trains  and  getting  them  ready  for  departure 
would  be  greatly  hampered,  and  the  liability 
of  the  company,  for  Injuries  to  trespassers, 
extended  to  unreasonable  lengths/' 

In  the  present  case  no  fences  or  walls 
surrounded  the  right  of  way;  but,  on  the 
contrary,  It  was  left  open,  and  the  public 
was  accustomed  to  use  the  tracks  In  walk- 
ing to  and  from  th^r  work.  The  track  on 
which  the  injury  occurred,  while  used  for 
switching  purposes,  was  not  within  the 
switching  yard  proper.  Two  main  lines  con- 
nected the  swltdllng  yards  at  Armour  on  the 
east  and  beyond  at  Brookwood  bridge  on 
the  west;  the  distance  between  the  two  be- 
ing approximately  1%  miles.  The  deceased 
did  not  look  down  the  track,  when  she  slip- 
ped In  front  of  the  freight  car  and  was  In- 
jured, to  ascertain  If  a  train  was  approach- 
ing. Whether,  under  all  the  circumstances 
of  the  case,  the  defendant  exercised  ordinary 
diligence  and  care  In  observing  the  presence 
of  the  deceased  and  In  avoiding  the  Injury 
to  her  are  questions  properly  to  be  left  to 
the  Jury,  under  the  rule  above  laid  down. 
From  what  has  been  said  above,  It  follows 
that  the  court  erred  In  directing  a  verdict 
for  the  defendant 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(139  Qa.  581) 

B.  B.  TAYLOR  CO.  et  al.  v.  WILLIAMS. 
(Supreme  Conrt  of  Georgia.     March  1,  1918.) 

(SyUahus  ly  the  Court,) 

1.  Bankrtjptct  (I  400*)— Exempt  Property 
—Assignment  by  Bankrupt— Validity. 

Where  an  insolvent  person  files  a  volunta- 
ry petition  in  bankruptcy,  and  prays  that  prop- 
erty be  set  apart  to  him  as  exempt  under  home- 
stead laws  of  this  state,  and  upon  such  petition 
is  adjudged  a  bankrupt  and  a  trustee  in  bank- 
ruptcy IS  appointed,  who  sets  apart  to  the 
bankrupt  property  as  prayed,  and  duly  files  his 
report  thereof  in  the  court  of  bankruptcy,  to 
which  no  exception  is  filed,  the  bankrupt  has 
\in  assignable  interest  in  tne  property  so  set 
tpart;  and  it  is  lawful  for  him  to  assign  the 
property,  in  good  faith,  for  application  to  pre- 
existing debts,  although  the  assignment  be 
made  before  expiration  of  the  20  days  allowed, 
under  general  order  No.  17  (18  Sup.  Ct.  vi; 
Collier  on  Bankruptcy,  1067),  within  which  to 
file  exceptions. 

[E3d.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  tt  670.  671-«75 ;  Dec  Dig.  {  400.*] 

2.  Bankruptcy  (J  400*)— Setting  Apabt  Ex- 
khft    Property— Assignment    by    Bank- 

BXTPTCY— I N  junction. 

In  such  a  case,  where  creditors  holding 
homestead  waiver  notes  of  the  bankrupt,  rely- 
ing on  the  validity  of  the  homestead  exemption, 
sought,  in  a  court  of  equity,  to  enjoin  the  bank- 
rupt from  receiving  the  property  so  set  apart 


and  to  have  a  receiver  appointed,  to  the  end 
that  the  property  might  be  applied  to  the  pay- 
ment of  uie  homestead  waiver  notes,  and  on  in- 
terlocutory hearing  it  appeared  that  the  ex- 
empted proper^  had  been  assigned  in  the  mau- 
ner  indicated  in  the  preceding  note,  there  was 
no  error  in  denying  the  application  for  injunc- 
tion and  receiver. 

[£2d.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  670,  671-675 ;   Dec  Dig.  $  4O0.»l 

Ettot  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  the  B.  B.  Taylor  Company  and 
others  against  F.  E>.  Williams.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

H.  M.  Holden,  of  Athens,  and  P.  O.  0*Gor- 
man,  of  Augusta,  for  plaintiffs  In  error.  S. 
H.  Myers  and  W.  K.  Miller,  both  of  Augusta, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(129  Oa.  S75) 
BRANCH  V.  BRANCH. 
(Supreme  Court  of  Georgia.     Feb.  U^   1913.) 

(Syllahui  hy  the  Court.) 

1.  Descent  and  Distribution  <S  92*)— Ac- 
tions AQAiNST  Heirs— Parties. 

Where  a  grantor  conveyed  property  in  fee 
simple  to  A.,  with  parol  direction  that,  after 
the  death  of  the  grantor,  A.  should  divide  the 
property  between  the  grantor's  heirs,  and,  in 
carrying  out  the  parol  agreement,  A.  conveyed 
to  B.,  as  one  of  the  heirs,  property  in  excess  of 
his  distributive  share,  at  the  time  orally  stipu- 
lating that  B.  should  later  pay  him  in  money, 
for  the  benefit  of  another  heir,  C.,,a  part  of 
such  excess  to  cover  the  amount  still  due  her 
on  account  of  her  distributive  share,  A.  could 
maintain  an  action  in  his  name  for  the  use  of 
C.  against  B.  to  recover  such  amount. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  ft  382-388;  Dec.  Dig. 
{  92.*] 

2.  Trial  (|  85*)— Reception  or  Evidence- 
Objections. 

Where  testimony  is  offered,  the  great  bulk 
of  which  Is  admissible,  the  fact  that  some 
small  portion  thereof  may  be  inadmissible  fur- 
nished no  good  reason  for  sustaining  an  ob- 
jection to  the  testimony  in  its  entirety. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  222,  223-225 ;    Dec.  Dig.  i  85.*] 

3.  Rttlings  on  Evidence. 

Under  the  pleadings  and  the  facts  of  this 
case,  there  was  no  error  in  any  of  the  rulinKS 
allowing  evidence  to  be  admitted,  which  are  the 
subject-matter  of  exception. 

4.  Instructions  and  Requests  to  Charge. 

There  was  no  error  in  refusing  the  written 
requests  to  charge,  nor  in  giving  the  jury  the 
instructions  which  are  assigned  as  error. 

5.  Sufficiency  of  ETvidence. 

The  evidence  was  sufficient  to  support  the 
verdict 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  by  W.  W.  D.  Branch,  for  use,  etc., 
against  John  A.  Branch.  Judgment  fot 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 
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R.  B.  Dlnsmore,  of  Tlfton,  and  J.  T.  Hill 
and  J.  W.  Dennard,  both  of  Cordele,  for 
plaintiff  in  error.  Rldgdill  &  Ere»  of  Tif ton, 
for  defendant  in  error. 

HILL,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
car. 

039  Ga.  429) 

SEABOARD  AIR  LINE  RY.  v.  HOWE. 
(Supreme  Coort  of  Georgia.     Feb.  12,  1913.) 

(SyUahus  hy  the  Court,) 

1.  Raixboads  (S  482*)— Fibes  Set  bt  Loco- 
motive—Evidence. 

The  evidence  tending  to  show  that  the  lum- 
ber of  the  plaintiff  was  burned  by  fire  negli- 
gently set  out  by  a  locomotive  of  the  defend- 
ant, and  the  value  of  the  lumber,  was  sufficient 
to  authorize  the  finding  of  the  jury  and  the 
charge  of  the  court  complained  of. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  tt  1730-1734,  1736;  Dec  Dig.  § 
482,*] 

2.  Tbial  <§  339*)— V*BDiOT. 

The  jury  found  a  stipulated  amount  as 
principal,  and  interest  in  a  separate  amount. 
There  was  no  error  on  the  part  of  the  court 
in  causing  them  to  retire,  with  instructions 
that  whatever  they  found  as  principal  and  in- 
terest should  be  united  in  the  one  lump  sum. 
W.  &  A.  R.  Ga  V.  Brown,  102  Ga.  13,  29  S. 

B.  130. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §i  791-794 ;    Dec.  Dig.  (  339.*] 

» 

Error  from  Superior  Crourt,  Olynn  Ck>nnty; 

C.  B.  Oonyers,  Judge. 

Action  by  John  F.  Howe  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff in  error.  D.  W.  Krauss,  of  Brunswick, 
for  defendant  in  error. 

HILL^  J.    Judgment  affirmed. 

BEGEC,  J.,  absent  The  other  Justices  con- 
cur. 


(139  Oa.  46S) 

PEARSON  ▼.  HORNE. 
(Supreme  Oonrt  of  Georgia.     Feb.  13,  1918.) 

(SyUahus  hy  the  Court  J 

1.   VeWnOB   AND    PUBCHASER    (f    18*)— OPTION 

Co  NTBACT— Enforcement. 

One  person  signed  and  delivered  to  another 
the  following  written  contract:  "Atlanta,  Ga., 
Jnly  19,  1909.  In  consideration  of  an  advance 
of  si ,000  to  me  by  H.  Home,  I  hereby  agree, 
if  I  should  decide  to  sell  my  half  interest  in 
the  property  comer  Second  and  Cherry  streets, 
Macon,  Ga.,  to  give  him  the  option  of  purchas- 
ing  same  for  his  clients,  at  any  price  that  may 
be  offered  for  the  property  by  other  parties." 
Held,  that  for  a  breach  of  contract  on  the  part 
of  the  signer  by  selling  the  property  to  another 
person,  without  giving  to  the  person  therein 
named  an  opportunity  to  purchase  it^  right  of 
action    arose  to  him  individually.     The  words 


"for  his  clients"  did  not  make  the  contract  one 
with  any  persons  as  principals  of  the  party 
named,  so  as  to  prevent  its  enforcement  by 
him. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  23 ;    Dec.  Dig.  §  18.  ♦! 

2.  Vendor  and  PtraoHASER  (§  18*)— Option 
Contract— Description  of  Property. 

While  the  description,  "my  half  interest  in 
the  property  corner  of  Second  and  Cherry 
streets,  Macon,  Ga.,'*  furnished  a  poor  descrip- 
tion of  the  property  which  formed  the  subject- 
matter  of  the  contract,  it  was  not,  on  its  face, 
so  vague  and  indefinite  as  to  be  incapable  of 
being  applied  by  extrinsic  evidence  to  the  prop- 
erty at  that  location  in  which  the  signer  of  the 
agreement  had  a  half  interest 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  t  23 ;    Dec.  Dig.  §  18.*] 

3.  Vendor  and  Purchaser  (J  18*)— Option 

Co  NTR  ACT— I N  DEFINITENESS. 

The  contract  above  set  out  cannot  be  held, 
on  general  demurrer  to  the  petition,  to  be  void 
because  of  indefiniteness  as  to  the  price  to  be 
paid,  or  as  to  the  time  within  which  the  plaintiff 
was  to  accept  the  option,  if  given  to  him. 

(a)  Where  it  was  alleged  that  the  owner  of 
the  property  sold  it  to  a  third  person,  without 
affording  to  the  plaintiff  an  opportunity  to  pur- 
chase it,  in  accordance  with  the  terms  of  the 
contract,  and  thus  put  it  out  of  her  power  to 
comply  with  the  contract,  no  tender  on  the  part 
of  the  plaintiff  was  necessary. 

[Dd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  t  23 ;  Dec.  Dig.  {  18.*] 

Error  from  Superior  Oonrt,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  Henry  Home  against  L.  G.  Pear- 
son. Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Little  &  Powell,  of  Atlanta,  for  plaintiff 
in  error.  Geo.  P.  Whitman,  of  Atlanta,  for 
defendant  in  error. 

LUMPKIN,  J.  Henry  Home  brought  suit 
against  Mrs.  Louisa  G.  Pearson,  alleging.  In 
substance,  as  follows:  On  July  19,  1909,  the 
defendant  entered  Into  the  following  written 
contract  with  the  plaintiff:  "Atlanta,  Ga., 
July  19,  1909.  In  consideration  of  an  ad- 
vance of  $1,000  to  me  by  H.  Home,  I  hereby 
agree,  if  I  should  decide  to  sell  my  half  in- 
terest in  the  property  comer  of  Second  and 
Cherry  streets,  Macon,  Ga.,  to  give  to  him 
the  option  of  purchasing  same  for  his  clients, 
at  any  price  that  may  be  offered  for  the 
property  by  other  parties."  This  was  signed 
by  the  defendant  The  property  was  known 
as  the  Ayers  building,  and  the  Mallory-Tay- 
lor  drug  store,  and  the  defendant  owned  a 
half  Interest  therein.  On  October  1,  1909, 
the  defendant  determined  to  sell  her  inter- 
est in  the  property  for  $23,000,  and  in  viola- 
tion of  her  agreement  with  the  plaintiff,  and 
without  giving  him  an  opportunity  to  buy 
her  interest,  and  without  notice  to  him,  she 
sold  the  property  to  one  Willlngham  for  the 
amount  named.  The  plaintiff  was  ready, 
willing,  and  able  to  purchase  her  Interest 
in  the  property  at  the  price  for  which  she 
sold  it,  and  would  have  done  so  if  an  op- 
portunity therefor  had  been  offered  to  him 
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by  the  defendant,  In  accordance  with  her 
agreement  On  the  date  mentioned  the  mar- 
ket value  of  the  interest  in  the  property  was 
$28,000,  and  by  reason  of  the  defendant's 
breach  of  contract  the  plaintiff  has  been 
damaged  the  sum  of  $5,000^ 

The  defendant  filed  a  general  demurrer  to 
the  petition.  It  was  overruled,  and  she  ex- 
cepted. 

[1]  1.  The  first  contention  urged  by  the 
plaintiff  in  error  was  that  the  right  of  action 
asserted  in  the  petition,  if  any  existed,  was 
not  in  the  plaintiff,  who  was  a  mere  broker 
or  real  estate  agent  purporting  to  act  for 
another,  but  was  in  his  principal.  This  con- 
tention is  not  well  taken.  It  is  declared  by 
the  Civil  Ck)de  of  1910,  i  3609,  par.  8,  that 
an  agent  has  a  right  of  action  "in  all  cases 
where  the  contract  is  made  with  the  agent 
in  his  individual  name,  though  his  agency  be 
known."  It  has  also  been  held  that  a  con- 
tract signed  by  one  with  the  addition  of  the 
word  "agent"  is  a  contract  of  the  person 
signing,  and  he  may  be  sued  thereon  individ- 
ually. Burkhalter  ▼.  Perry  &  Brown,  127 
6a.  438  (2),  56  S.  B.  631,  119  Am.  St  Rep. 
343.  Here  the  contract  was  made  by  the  de- 
fendant with  the  plaintiff.  It  was  recited 
that  $1,000  was  advanced  to  her  by  him,  not 
by  any  principal  or  client  She  agreed  "to 
give  him  the  option  of  purchasing  the  same.'* 
The  addition  of  the  words  "for  his  clients" 
did  hot  change  the  contract  into  one  with 
any  particular  principal  or  principals  of  the 
plaintiff.  He  was  to  have  the  privilege  of 
purchasing  the  property.  Whether  he  did  so 
for  himself  or  for  the  benefit  of  others  de- 
scribed as  "his  clients"  did  not  free  her  from 
the  obligation  to  him.  It  does  not  appear 
that  any  person  Is  claiming  rights,  as  an  un- 
disclosed principal,  against  the  defendant 
From  this  it  follows  that  it  was  not  neces- 
sary to  allege  that  the  plaintiff  ever  present- 
ed to  the  defendant  a  client,  ready,  willing, 
and  able  to  buy  on  the  terms  named. 

[2]  2.  It  was  argued  that  the  contract  was 
one  relating  to  an  interest  in  land,  and  that 
the  written  agreement,  which  was  set  out 
as  the  basis  of  the  suit,  was  not  sufficient 
to  satisfy  the  statute  of  frauds.  It  was  urg- 
ed that  the  description  of  the  property  was 
so  vague  and  indefinite  as  to  render  the  con- 
tract unenforceable.  That  the  contract  was 
loosely  and  carelessly  drawn  there  can  be 
no  doubt  But  the  description  of  the  prop- 
erty was  not  80  indefinite  as  to  make  the 
agreement  void.  The  descriptive  words,  "my 
half  interest  in  the  property  corner  of  Sec- 
ond and  Cherry  streets,  Macon,  Ga.,"  were 
capable  of  being  applied  to  the  subject-mat- 
ter by  extrinsic  evidence.  If  the  description 
In  the  contract  itself  were  so  indefinite  as  to 
be  incapable  of  application,  the  allegation  In 
the  petition  that  the  property  was  known  by 
a  certain  name  would  not  save  the  contract 
But  the  contract  itself  is  not,  on  its  face, 
void  for  indefiniteness  of  description.    Hor- 


ton  ▼.  Murden,  117  Ga.  72,  48  8.  B.  786; 
fiarriss  y.  Howard,  126  Ga.  825  (3),  330,  65 
S.  B.  59;  2  Devlin  on  Real  Bstate  (3d  B».) 
ti  1010,  1012;  Holley's  Bx'r  v.  Curry,  58 
W.  Va.  70,  51  S.  Ek  135, 112  Am.  St  Rep.  944; 
Lick  V.  O'Donnell,  8  Cal.  59,  58  Am.  Dec.  383. 

It  cannot  be  said  that  a  court  will  take 
judicial  cognizance  of  the  fact  that  there 
must  be  four  comers  where  Second  and 
Cherry  streets  come  together,  if  this  would, 
affect  the  sufficiency  of  the  description. 

[3]  3.  The  price  to  be  paid  was  sufficiently 
stated.  Reasonably  construed,  the  contract 
means  that,  if  any  price  should  be  offered 
the  defendant  which  she  would  be  willing  to 
accept,  she  should  give  to  the  plaintiff  the 
option  of  purchasing  at  that  price.  Cotbran 
V.  Witham,  123  Ga.  190,  51  S.  B.  285.  Nor  do 
we  think  that  the  time  within  which  the 
plaintiff  should  exercise  the  option  was  too 
indefinitely  stated  to  be  binding.  He  was 
bound  to  accept  or  reject  when  the  defend- 
ant might  offer  him  the  property  at  the  price 
fixed  in  the  manner  above  stated.  The  con- 
tract  does  not  state  in  terms  for  how  Ions 
a  period  it  was  to  be  binding,  whether  per- 
manently or  for  a  reasonable  time.  But  it 
was  alleged  that  the  defendant  violated  the 
contract  by  selling  the  property  to  another 
than  the  plaintiff,  without  giving  him  an  oi>- 
port unity  to  purchase  it,  thus  putting  it  out 
of  her  power  to  comply  with  the  contract; 
and  there  is  nothing  on  the  face  of  the  peti- 
tion to  show  that  a  reasonable  time  had 
elapsed,  or  that  the  agreement  had  terminate 
ed.  Northington-Munger-Pratt  Co.  v.  Farm- 
ers' Gin,  etc.,  Co.,  119  Ga.  851  (7),  47  S.  BL 
200,  100  Am.  St  Rep.  210;  McLeqd  ▼. 
Hendry,  126  Ga.  167  (2),  54  S.  B.  949. 

There  was  no  error  in  overruling  the  gen- 
eral demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent  on  account  ot 
sickness. 


(138  Ga.  385) 

SOUTHERN  BELL  TELEPHONE  &  TELES- 
GRAPH  CO.  V.  REYNOLDS. 
(Supreme  Court  of  Georgia.     Feb.  11,  1913.> 

(8vUahu9  by  the  Court.) 

Tblegbaphs  and  Telephones  (|  67*>— Neo- 
LiGENCE  —  Failure  to  Answer  Calls  — 
Pleading. 

Under  the  ruling  made  in  the  case  of  Sel> 
fert  V.  Western  Union  Telegraph  Co.,  129  Ga- 
181,  58  S.  E.  699,  11  L.  R.  A.  (N.  S.)  1149,  121 
Am.  St.  Rep.  210,  the  petition  m  this  case  does 
not  set  forth  a  cause  of  action,  and  the  court 
erred  in  not  sustaining  the  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i|  64r-68;  Dec 
Dig.  I  67.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  Mrs.  V.  H.  Reynolds  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. Demurrer  of  defendant  was  overruled» 
and  It  brings  error.    Reversed. 
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McDaniel  &  Black,  of  Atlanta*  for  plaintiff 
In  error.  Stiles  Hopkins,  of  Atlanta,  for  de- 
fendant in  error. 

HILL,  J.  Mrs.  V.  H.  Reynolds  brought 
suit  against  the  Sonthern  Bell  Telephone  & 
Telegraph  Company  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by 
her  on  account  of  the  negligence  of  the  de- 
fendant The  defendant  filed  its  general  de- 
murrer, which  was  overruled  by  the  court, 
and  it  excepted.  The  petitioner  alleges  that 
her  husband  was  a  subscriber  to  the  tele- 
phone service  of  the  defendant  for  a  valu- 
able consideration,  and,  as  such,  was  en- 
titled to  prompt  and  efficient  service  at  the 
hands  of  the  defendant,  by  night  and  by 
day,  by  answering  all  telephone  signals  made 
at  petitioner's  home  in  the  regular  and  cus- 
tomary way.  Plaintiff  lived  with  her  hus- 
band in  De  Kalb  county,  Ga.,  at  a  distance 
of  from  five  to  six  miles  from  Atlanta,  where 
her  family  physician  lived,  who  was  also  a 
subscriber  in  good  standing,  for  a '  money 
consideration,  for  the  telephone  service  of 
defendant  He  lived  approximately  five 
miles  from  the  plaintiff,  and  his  telephone 
was  a  part  of  the  same  general  telephone 
system  operated  by  the  defendant  Plaintiff 
exx)ected  to  be  delivered  of  a  child  about 
December  8,  1910,  and  her  family  physician 
was  apprised  of  the  fact,  and  agreed  to  re- 
main at  home  all  night  of  the  above-named 
date,  subject  to  the  call  of  plaintiff's  hus- 
band. At  2:30  o'clock  on  the  morning  of 
December  9,  1910,  her  husband  went  to  the 
telephone  in  his  residence  and  signaled  the 
defendant  company  in  the  usual  way,  and 
was  promptly  given  the  telephone  connection 
with  the  family  physician,  and  had  a  conver- 
sation with  him  in  reference  to  plaintiff's 
condition.  At  that  time  plaintiff  was  rest- 
ing quietly  and  no  symptoms  of  the  delivery 
liad  appeared,  and  the  physician  instructed 
lier  husband  to  call  him  every  20  minutes 
during  the  remainder  of  the  night  to  ex- 
plain her  condition,  and  the  physician  stated 
to  her  husband,  in  this  conversation,  that 
be  was  ready  to  come  to  plaintiff's  home 
as  soon  as  he  was  advised  that  the  delivery 
of  the  child  was  imminent  or  as  soon  as 
any  symptoms  of  such  should  appear.  The 
physician  owned  an  automobile,  and  the 
roads  between  his  home  and  that  of  plain- 
tiff were  good,  and  it  would  take  20  or  30 
minutes  for  the  physician  to  thus  travel  the 
distance.  Shortiy  after  2:30  o'clock  on  the 
morning  of  December  9,  1910,  symptoms  of 
the  Imminent  and  approaching  delivery  com- 
menced suddenly  to  manifest  themselves,  and 
l&er  husband  went  immediately  to  his  own 
telephone  and  gave  the  usual  signal  to  the 
defendant  company  for  the  purpose  of  ob- 
taining a  response  from  the  operator  of  the 
defendant  company,  and  of  calling  the  resi- 
dence number  of  the  physician;  but  the  de- 
fendant company,  through  its  servants,  op- 


erators, and  employ^,  refused  to  respond 
to  the  signal  in  any  manner  whatsoever. 
Her  husband  made  repeated  efforts  from 
2:45  o'clock  on  the  morning  of  December 
9,  1910,  to  get  a  response  from  the  defend- 
ant company  to  his  signals  at  the  telephone. 
He  persisted  in  the  usual  way,  all  to  no 
avail,  and  defendant  continuously  failed  and 
refused  to  respond  to  the  signal  given  by 
her  husband.  Plaintiff's  child  was  bom  be- 
tween the  time  from  2:45  o'clock  to  4:50 
o'clock,  without  any  professional  assistance 
or  the  aid  of  medical  skill.  Being  thus  with- 
out the  aid  of  medical  skill  and  assistance, 
the  plaintiff  was  bruised,  contused,  lacer- 
ated, and  suffered  hemorrhages,  and  her 
health  has  been  greatiy  and  permanently 
Impaired.  All  this  injury  could  have  been 
prevented  had  she  had  the  assistance  of  a 
skilled  physician,  such  as  hers  was.  She 
endured  great  physical  pain  and  suffering, 
besides  mental  anguish,  and  her  health  is 
greatly  and  permanently  Impaired.  All  this 
was  alleged  to  be  due  directly  to  the  defend- 
ant's negligent  and  wanton  failure  to  respond 
to  the  signal  of  her  husband  for  telephone 
connection  with  the  physician  on  the  morn- 
ing of  the  birth  of  her  child. 

1.  This  case  is  controlled  by  the  ruling  of 
this  court  in  the  case  of  Seifert  v.  Western 
Union  Telegraph  Co.,  129  Ga.  181,  58  S.  E. 
699,  11  L.  R.  A.  (N.  S)  1149,  121  Am.  St 
Rep.  210.  In  that  case  Mrs.  Seifert  sued  the 
telegraph  company  and  alleged  that  her  hus- 
band had  delivered  to  the  defendant  com- 
pany the  following  message:  "To  R.  0. 
Mosely,  Bolingbroke,  Ga.  Gome  at  once. 
Mrs.  Seifert  worse.  B.  O.  Seifert"  The 
message  was  delivered  and  the  charges  paid 
to  the  agent  of  the  telegraph  company  at 
12:50  p.  m.  on  July  18th,  and  was  not  de- 
livered to  the  physician  until  8:35  a.  m.  on 
the  19th.  The  delay  was  alleged  to  be  due 
to  the  negligence  of  the  defendant  The 
message  could  have  been  transmitted  in  15 
minutes  and  delivered  In  5  minutes  there- 
after. At  the  time  of  the  delivery  of  the 
message  to  the  agent  of  the  company,  he 
was  informed  that  the  plaintiff  was  sick  and 
suffering  intensely,  and  that  the  message 
was  to  the  plaintiff's  physician,  and  the  Im- 
mediate sending  of  it  urged,  which  the  agent 
agreed  to  do.  On  July  18th  the  plaintiff 
became  suddenly  worse  and  suffered  most 
intense  pain  from  an  illness  which  began 
on  July  5th.  The  physician  to  whom  the 
telegram  was  sent  was  her  family  physician, 
and  those  who  were  with  the  plaintiff  could 
not  offer  the  slightest  relief.  The  physician 
would  have  responded  at  once,  if  he  had  re- 
ceived the  telegram,  and  could  have  reached 
the  plaintiff  in  30  minutes  after  receiving 
the  message,  and  could  have  re^lieved  the 
plaintiff  in  10  minutes,  and  did  relieve  her 
Immediately  after  his  arrival  of  the  most 
acute  suffering  on  the  19th.  No  other  phy- 
sician was  accessible.    It  was  alleged  that 
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the  fiillure  of  the  telegraph  company  to 
promptly  transmit  and  deliver  the  message 
to  the  physician  "caused  the  plaintiff  19 
hours  of  the  most  Intense  suffering,  which 
affected  her  general  health,  retarded  her  re- 
covery, and  caused  her  to  tall  into  an  illness 
from  which  she  suffered  and  still  suffers," 
etc.  General  and  special  demurrers  were 
filed  by  the  defendant,  which  were  sustained 
by  the  trial  court;  and,  on  exceptions  being 
taken  thereto,  this  court,  through  Mr.  Jus- 
tice Cobb,  affirmed  the  Judgment  in  the  fol- 
lowing language:  "A  petition  in  a  suit 
against  a  telegraph  company  alleged  that 
a  telegram  to  a  physician  had  been  delivered 
to  the  defendant  for  transmission,  which 
showed  upon  its  face  that  he  was  called  for 
the  purpose  of  relieving  the  plaintiff  from 
suffering  that  she  was  then  enduring;  that 
the  telegraph  company  negligently  failed  to 
transmit  and  deliver  the  telegram  within  a 
reasonable  time;  that,  on  account  of  such 
failure,  the  suffering  of  the  plaintiff  con- 
tinued for  many  hours,  which  could  and 
would  have  been  relieved  if  the  telegram 
had  been  promptly  delivered  and  the  physi- 
cian had  responded  thereto,  which,  it  is  al- 
leged, he  would  have  done;  and  that,  after 
the  lapse  of  many  hours,  the  physician  came 
and  promptly  relieved  the  suffering  of  the 
plaintiff.  The  only  damages  alleged  were 
the  mental  and  physical  suffering  which 
the  plaintiff  endured  during  the  time  that 
the  physician  would  have  come,  if  the  tele- 
gram had  been  promptly  delivered,  and  the 
time  that  he  actually  arrived.  Held,  that 
the  petition  set  forth  no  cause  of  action  for 
the  damages  alleged,  and  was  properly  dis- 
missed on  demurrer." 

It  is  insisted  by  the  defendant  in  error 
that  the  cases  of  Western  Union  Telegraph 
Oo.  V.  Ford,  8  Ga.  App.  514,  70  S.  B.  65, 
and  Glawson  v.  Southern  Bell  Telephone  & 
Telegraph  Co.,  9  Ga.  App.  450,  71  S.  B.  747, 
are  in  point,  and  are  distinguishable  from 
the  Seifert  Case,  supra,  as  is  this  case.  It 
is  sufficient  to  say  that  these  cases,  decided 
by  the  Court  of  Appeals,  were  not  certified 
to  this  court,  so  that  it  might  pass  upon 
the  question  of  whether  or  not  the  Seifert 
Case  was  controlling;  but  that  court  thought 
there  was  ground  of  differentiation  from  the 
Seifert  Case.  In  point  of  fact,  the  differen- 
tiation was  as  to  the  extent  of  the  injury 
Inflicted;  and  whether  the  injury  resulted  in 
the  loss  of  an  eye,  or  other  permanent  In- 
jury, or  death,  did  not  affect  the  question 
of  the  right  to  recover,  but  only  the  extent 
of  the  recovery.  Whether  the  injury  was 
temporary  or  permanent  affected  the  meas- 
ure of  damages,  and  not  the  right  to  re- 
cover. We  are  unable  to  agree  with  our 
learned  Brethren  that  this  furnishes  any 
legitimate  differentiation  from  the  Seifert 
Case.  The  principle  involved  is  the  same 
In  both  cases;  The  Seifert  Case  was  decided 
by  a  full  bench,  and  we  are  bound  by  it 


It  follows  that  the  court  below  erred  \n 
overruling  the  demurrer  to  the  petition  in 
this  case. 
Judgment  reversed. 

BEiCKy  J^  absent  The  other  Justices  con- 
cur. 

(139  Oa.  S79) 

KIGHT  v.   GASKIN. 
(Supreme  Court  of  Georgia.     Feb.  11,  1913.) 

(SyUahua  by  the  Court.) 

1.  Refobication    of  Instbumbnts   ((   19*) — 
Mutual  Mistakb. 

Where  there  is  mutual  mistake,  equity  will 
reform  a  written  instrument  to  make  it  conform 
to  the  intention  of  the  parties.  The  petitiou 
was  not  subject  to  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  74-78 ;   Dec.  Dig. 

2.  Refobhation  of  Instbuhents  (I  36*)— Pe- 
tition—-Sufficiency. 

The  petition  sufficiently  set  forth  how  the 
alleged-  mutual  mistake  occurred,  and  what 
brought  it  about,  and  was  therefore  not  suh- 
ject  to  the  special  demurrer  urged  against  it 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §{  141-146;  Dec. 
Dig.  §  36.*J 

3.   INSTBUGTI0N& 

The  charge,  taken  as  a  whole,  fairly  in- 
structed the  jury  on  the  law  applicable  to  the 
issues  in  the  case;  and  the  exceptions  to  cer- 
tain portions  of  it  were  not  meritorious,  when 
considered  in  the  light  of  the  whole  charge. 

4.  Review  on  AppeaIm 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Coifee  County ; 
T.  A.  Parker,  Judge. 

Action  by  Daniel  Gaskln,  Sr.,  against  M. 
M.  Kight  Judgment  for  plaintilf,  and  de- 
fendant brings  error.    Aifirmed. 

Daniel  Gaskin,  Sr.,  brought  an  actiuu 
against  Matthew  M.  Kight  for  the  reforma- 
tion of  a  deed  and  for  injunction.  It  ap- 
pears from  the  petition  that  at  some  time 
prior  to  February  15,  1909,  the  plaintiff  sold 
to  the  defendant  a  certain  described  parcel 
of  land,  reserving  the  timber  thereon  of 
stated  dimensions.  At  the  time  of  sale,  it 
was  expressly  agreed  between  plaintiff  and 
defendant  that  such  timber  was  not  includ- 
ed in  the  sale,  and  that  defendant  was  pur- 
chasing the  land  only.  A  bond  was  execut- 
ed and  delivered  by  plaintiff  to  defendant, 
wherein  it  was  expressly  stipulated  that 
plaintiff,  when  the  conditions  of  the  bond 
should  be  complied  with,  would  convey  to 
defendant  the  land,  and  that  the  timber 
thereon,  of  given  dimensions,  should  be  ex- 
cepted or  reserved. 

The  petition  contained  the  following  alle- 
gations: "(3)  It  was  clearly  understood  and 
agreed  by  and  between  petitioner  and  de- 
fendant that  said  timber  was  excepted  and 
did  not  pass  under  said  sale  of  the  land  in 
question,  and  was  not  purchased  by  said  de- 
fendant   (4)  On  or  about  the  said  15th  day 
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of  February,  1909,  a  deed  was  sought  to  be 
drawn  and  executed,  conveying  the  aforesaid 
land,  with  said  timber  excepted,  by  this  pe- 
titioner to  said  defendant,  in  terms  of  the 
contract  and  agreement  theretofore  entered 
into  and  agreed  upon  by  and  between  these 
parties.  (5)  By  accident  or  mistake,  how- 
ever, the  deed  was  so  drawn  as  not  to  except 
the  timber  aforesaid,  as  should  have  been 
done;  the  land  simply  being  described  with 
the  clause  excepting  the  said  timber  being 
inadvertently  omitted,  and  said  deed  thus 
failing  to  describe  and  embrace  the  property 
really  sold  by  petitioner  to  defendant  in  ac^ 
cordance  with  the  terms  of  purchase  agreed 
upon.  (6)  This  deed  was  signed  at  night, 
and  the  mistake  aforesaid  was  not  discover- 
ed until  after  it  bad  been  signed  and  deliver- 
ed. (7)  The  mistake  was  a  mutual  one,  as 
there  was  no  misunderstanding  between  the 
parties  to  said  trade  as  to  the  exact  estate 
purchased  and  to  be  conveyed  by  said  deed; 
that  is,  the  land  with  the  timber  aforesaid 
excepted.  ♦  ♦  ♦  (9)  Notwithstanding  the 
fact  that  said  timber  was  included  in  said 
deed,  or  was  not  excepted  therein,  by  inad- 
vertence, accident,  and  mistake,  the  said  de- 
fendant is  now  endeavoring  to  claim  title  to 
the  said  timber,  which  was  not  purchased 
by  him,  and  which  should  have  been  excepted 
from  the  operation  of  said  deed,  and,  con- 
trary to  good  conscience,  law,  and  equity,  is 
endeavoring  to  assert  ownership  of  said  tim- 
ber, and  is  threatening  to  cut,  sell,  and  dis- 
pose of  said  timber,  which  does  not  belong 
to  him,  but  which  belongs  to  this  petitioner, 
and  announces  his  present  purpose  and  in- 
tention of  cutting,  selling,  or  otherwise  dis- 
posing of  all  of  said  timber,  to  the  great  in- 
jury and  damage  of  petitioner.  •  •  ♦ 
(12)  Said  deed  should  be  reformed  so  as  to 
speak  the  truth  and  carry  out  the  contract 
of  the  parties  thereto,  and  describe  the 
property  as  actually  bought  by  defendant 
from  petitioner  as  aforesaid,  to  wit,  the  land 
in  question,  with  the  timber  aforesaid  ex- 
cepted from  its  operation." 

The  petition  was  amended  by  adding  the 
following:  "In  view  of  the  fact  that  the  said 
Matthew  M.  Klght  held  petitioner's  bond  for 
title  to  make  to  him,  when  the  terms  of  the 
bond  should  be  complied  with,  a  deed  to  the 
land  in  question,  with  the  said  timber  ex- 
cepted by  and  reserved  to  petitioner,  this 
petitioner  had  every  reason  to  believe  that 
the  bond  was  being  followed  in  the  drawing 
of  the  deed;  and,  knowing  that  the  said 
bond  correctly  described  the  property  sold  by 
petitioner  to  said  Klght,  petitioner  had  every 
reason  to  believe  that  the  deed  had  been  cor- 
rectiy  drawn,  with  the  said  timber  excepted 
and  reserved,  and  did  not  notice  the  mistake 
iQ  it  until  after  it  had  been  delivered.  iPe- 
titioner'8  recollection  is  that  the  deed  was 
signed  at  night ;  but,  be  that  as  it  may, 
there  had  never  been  any  question  about  the 
timber,  and  there  was  nothing  to  put  peti- 


tioner on  notice  that  any  mistake  concerning 
it  could  possibly  be  inade  in  the  deed,  in 
view  of  the  outstanding  bond  and  the  plaia 
understanding  and  agreement  between  the 
parties  to  the  trade'  consummated  In  the 
contract,  by  which  defendant  purchased  saiC 
land  from  petitioner,  with  the  said  timber 
excepted  and  reserved.  In  view  of  all  this, 
petitioner  did  not  examine  the  deed  as  close- 
ly as  he  might,  under  some  circumstances^ 
and  the  mistake  was  not  discovered  untU 
later." 

The  defendant  demurred  generally  and 
specially  to  the  petition.  The  special  de- 
murrer was  as  follows:  "The  defendant  de* 
murs  to  paragraph  6  of  said  petition,  be- 
cause it  is  not  alleged  therein  where,  how^ 
or  in  what  manner  the  mistake  or  accident 
occurred  and  happened;  neither  is  it  alleg- 
ed In  said  petition  or  elsewhere  what  caused 
or  brought  about  the  alleged  mistake  and 
accident.  Defendant  demurs  to  paragraph  6 
of  plalntliTs  petition,  because  it  is  not  al- 
leged therein,  or  elsewhere  in  said  petition* 
why  the  signing  of  the  said  instrument  at 
night  caused  or  brought  about  the  alleged 
mistake ;  neither  is  it  alleged  therein  or  else- 
where what  was  the  length  of  the  time 
which  expired  after  the  alleged  mistake  and 
after  the  execution  of  the  instrument  before 
the  discovery  of  the  alleged  mistake  by 
plaintiff.  Defendant  demurs  to  the  eighth 
paragraph  and  says  that  same  sets  out  no 
cause  of  action,  because  it  is  not  alleged 
therein  whether  the  alleged  mistake  or  ac- 
cident was  a  mistake  of  the  scrivener,  or  of 
the  plaintiff,  or  of  the  defendant,  or  of  all; 
neither  is  it  alleged  whether  the  scrivener 
refused  to  follow  instructions  of  plaintiff 
and  defendant  in  drawing  said  instrument; 
neither  is  it  alleged  wherein,  why,  or  in 
what  manner  the  said  alleged  mistake  was 
brought  about,  caused,  or  happened."  The 
demurrers  were  overruled.  A  verdict  was 
rendered  in  favor  of  the  plaintiff.  Defend- 
ant was  refused  a  new  trial.  He  excepted, 
assigning  error  upon  the  overruling  of  the 
demurrer  and  of  the  motion  for  new  trial. 

Lankford  &  Moore  and  Lankford  &  Dick- 
erson,  all  of  Douglas,  for  plaintiff  in  error. 
F.  Willis  Dart,  of  Douglas,  for  defendant  in 
error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  [1]  1.  Equity  will  reform  a  written 
contract  so  as  to  make  it  speak  the  truth — 
what  the  parties  really  Intended — ^in  a  case 
of  mistake  by  both  parties.  Civil  Code  1910, 
§  4579.  This  rule  has  been  recognized  by 
this  court  from  the  early  case  of  Rogers  v. 
Atkinson.  1  Ga.  12,  to  the  recent  case  of 
Fambrough  v.  De  Vane,  138  Ga.  47,  74  S.  B. 
762.  It  is  unnecessary  to  cite  the  numerous 
cases  where  the  rule  has  been  followed* 
Among  them  the  following  cases  will  be 
found  closely  in  point,  when  applied  to  the  al- 
legations of  fact,  as  stated  in  the  petition  in 


392 


77  SOUTHEASTERN  REPORTER 


(Ga. 


the  case  at  bar:  Trout  ▼.  Goodman,  7  Ga. 
383;  Wall  y.  Arrlngton,  13  Ga.  88;  Ward- 
law  V.  Mayer,  77  Ga.  621 ;  PhllUps  v.  Roque- 
more,  96  Ga.  719,  23  S.  E.  855 ;  Kitchens  ▼. 
Usry,  121  Ga.  294,  48  S.  E.  945;  Long  y. 
Gilbert,  133  Ga.  693,  66  S.  B.  894.  No  mutual 
mistake  was  inyolved  in  the  cases  relied  on 
by  Counsel  for  plaintiff  in  error,  viz.:  Thom- 
son y.  Insurance  Co.,  90  Ga.  78,  15  S.  E.  652 ; 
Jossey  V.  Ga.  Sou.  Ry.  Co.,  109  Ga.  445,  34 
S.  El  664;  and  Weaver  v.  Roberson,  134 
Ga.  149,  67  S.  E.  662.'  Under  the  above-stated 
rule,  the  petition  in  the  present  case  was  not 
subject  to  general  demurrer. 

[2]  2.  The  only  grounds  of  special  demur- 
rer that  need  be  specifically  dealt  with  are 
that  the  fifth  paragraph  of  the  petition  does 
not  allege  "where,  how,  or  in  what  manner 
the  mistake  or  accident  occurred  or  hap- 
pened ;  neither  is  it  alleged  in  said  petition 
or  elsewhere  what  caused  or  brought  about 
the  alleged  mistake  and  accident  ;*'  and  that 
it  is  not  alleged  in  the  eighth  paragraph 
"whether  the  alleged  mistake  or  accident 
was  a  mistake  of  the  scrivener,  or  of  the 
plaintiff,  or  of  the  defendant,  or  of  all; 
neither  is  it  alleged  whether  the  scrivener 
refused  to  follow  instructions  of  plaintiff  and 
defendant  in  drawing  said  instrument;  nei- 
ther is  it  alleged  wherein,  why,  or  in  what 
manner  the  said  alleged  mistake  was  brought 
about,  caused,  or  happened."  ''A  bill  or 
complaint  in  a  suit  to  reform  a  written  in- 
strument must  clearly  and  distinctly  state 
what  was  the  contract  or  agreement  between 
the  parties,  and  show  what  part  of  the  con- 
tract was  omitted  to  be  reduced  to  writing, 
or  what  portion  of  the  contract,  as  it  was  ex- 
pressed in  writing,  was  not  embraced  in  the 
original  contract  The  plaintiff's  allegations 
must  show  in  terms  what  the  tenor  of  the 
instrument  ought  to  be  to  express  the  con- 
tract which  by  mistake  there  was  failure  to 
execute.  It  is  not  sufficient  to  allege  that  it 
was  the  intention  of  the  parties  to  make  an 
instrument  that  would  accomplish  a  certain 
object,  and  ask  the  court  to  make  a  writing 
that  will  accomplish  that  object  The  bill  or 
complaint  should  set  out  the  transaction  as 
it  occurred,  and  not  the  legal  effect  thereof ; 
however,  allegations  which  specifically  set 
out  the  intended  contract  and  the  mistake  in 
reducing  it  to  writing  are  sufficient**  18 
E2nc.  PI.  ft  Pr.  824,  825.  '"The  instrument 
which  is  sought  to  be  reformed  should  be  set 
forth  in  the  bill,  so  that,  from  it  and  the  al- 
legi^tions  in  the  b>ill  of  complaint,  it  may 
clearly  appear  that  it  does  not  conform  to 
the  real  contract  made  by  the  parties.  The 
bill  should  also  show  the  particular  mistake 
or  the  fraud  and  mistake  complained  of,  and 
how  it  occurred;  what  the  real  contract 
was ;  how  it  differed  from  the  contract  that 
was  executed;  and  the  injury  that  resulted 
to  the  complainant  therefrom."  Van  ZCe  on 
Equity  PI.  &  Pr.  I  419.  The  petition  in  the 
present  case  fully  complied  with  all  the  re- 


r  Quirements  set  forth  in  the  above  quotations, 
except,  as  contended  by  counsel  for  plaintiff 
in  error,  it  was  not  alleged  how  the  mistake 
occurred  or  what  caused  or  brought  it  about 
The  allegations  specifically  set  out  the  in- 
tended contract  and  the  mistake  in  reducing 
it  to  writing,  and,  as  stated  in  the  foregoing 
quotation  from  Enc.  PI.  &  Pr.,  were  sufficient 
See  Walls  v.  State,  140  Ind.  16,  38  N.  E.  177; 
Rousseau  y.  Lambert  (Ky.)  7  S.  W.  923. 

Counsel'  for  plaintiff  in  error,  however, 
rely,  in  support  of  the  special  demurrer  un- 
der consideration,  upon  the  ruling  announced 
in  Delaware  Ins.  Ck>.  v.  Penn.  Ins.  Co.,  126 
Ga.  380,  55  S.  E.  330,  7  Ann.  Cas.  1134.  It 
was  there  held  that,  "where  a  proceeding  is 
brought  for  the  purpose  of  reforming  a  writ- 
ten contract  the  instrument  which  is  sought 
to  be  reformed  should  be  set  forth  in  the  pe- 
tition, or  attached  thereto  as  an  exhibit,  so 
that  from  it  and  the  allegations  it  may  dear- 
ly appear  that  it  does  not  conform  to  the 
real  contract  made  by  the  parties.  The  pe- 
tition should  also  show  the  particular  mis- 
take or  the  fraud  and  mistake  complained 
of,  and  how  it  occurred.'*  In  that  case  the 
plaintiff  sought  to  have  a  written  contract 
of  reinsurance  reformed  upon  the  theory  that 
it  did  not  contain  the  real  contract  intended 
to  be  expressed  therein  by  the  parties,  in 
that  the  term  for  the  reinsurance,  as  ex- 
pressed in  the  written  instrument  was  for 
one  year,  whereas  the  parties  mutually  in- 
tended that  the  term  should  be  for  three 
years.  In  the  opinion  Justice  Lumpkin  used 
the  following  language:  "It  was  alleged 
•  •  •  that,  by  error  of  the  scrivener  who 
drew  up  the  writing  evidencing  the  contract, 
the  contract  was  written  as  one  year  instead 
of  three  years.  But  it  was  not  alleged  that 
the  defendant  knew  what  rate  was  charged 
for  the  original  insurance,  or  that  it  received 
the  premium  as  being  for  three  years  insur- 
ance, or  that  the  parties  ever  agreed  or  in- 
tended that  the  contract  should  be  so  writ- 
ten, or  instructed  the  scrivener  to  that  effect 
or  how  the  alleged  mistake  came  to  be  made, 
or  why  the  plaintiff  failed  to  know  the  terms 
of  its  contract  until  it  had  expired.  The  al- 
legations of  the  petition  were  insufficient  for 
the  purpose  of  reformation,  and  were  de- 
murrable." 

In  the  present  case,  the  allegations  of  the 
petition  were  to  the  effect  that  the  original 
contract  between  the  plaintiff  and  the  de- 
fendant was  that  the  former  sold  to  the  lat^ 
ter  a  described  parcel  of  land,  reserving  the 
timber  thereon  of  stated  dimensions;  that 
both  parties  clearly  understood  that  only  the 
rand  was  sold,  and  that  the  timber  was  re- 
served by  the  plaintiff;  that  a  bond  for  title 
was  given  by  the  plaintiff  to  the  defendant, 
wherein  the  real  contract  between  the  parties 
was^  correctly  ^et  forth,  there  being  therein 
an  express  stipulation  that  the  land  only 
was  to  be  conveyed,  as  the  timber  thereon, 
of  described  dimensions,  was  reserved  by  th» 
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obligor ;  that  subsequently  a  deed  was  draft- 
ed and  executed  for  the  purpose  of  convey- 
ing the  land  sold  by  the  plaintiff  to  the  de- 
fendant in  accordance  with  the  terms  of  the 
contract  prevloasly  made  between  them,  but 
by  accident  or  mistake  the  timber  was  not 
excepted  or  reserved  in  the  deed;  that  a 
clause  excepting  and  reserving  the  timber 
was  inadvertently  omitted;  that  such  omis- 
sion  was  a  mutual  mistake,  as  there  was  no 
misunderstanding  between  the  parties  to  the 
contract  or  as  to  what  the  deed  conveyed — 
that  is,  the  land  only,  with  a  reservation  of 
the  timber  thereon — that  in  view  of  the  fact 
that  the  defendant  held  the  plaintiff's  bond 
for  title,  obligating  the  plaintiff  to  make  to 
him,  when  the  terms  of  the  bond  should  be 
complied  with,  a  deed  to  the  land  in  ques- 
tion, with  the  timber  excepted  and  reserved 
to  thQ  plaintiff,  he  had  reason  to  believe  that 
the  bond  was  being  followed  in  the  drafting 
of  the  deed,  and  believed  that  the  deed  had 
been  correctly  drawn  in  accordance  with  the 
bond.  These  allegations  differentiate  this 
case  from  the  facts  alleged  in  the  case  last 
above  dted,  and  in  our  opinion  sufficiently 
set  forth  how  the  alleged  mutual  mistake 
occurred,  and  what  caused  or  brought  it 
about,  and  fully  put  the  defendant  on  notice 
of  all  that  he  was  required  to  answer. 

In  Jackson  v.  McCalla,  133  Ga.  749,  66  S. 
E.  918,  which  was  an  equitable  action  for  the 
reformation  of  two  promissory  notes  pay- 
able to  Mrs.  M.  A.  McGalla,  individually,  by 
mistake,  when  they  should  have  been  made 
payable  to  her  as  the  "executrix  of  J.  W. 
McCalla,"  it  appeared  from  the  record  that 
the  petition  alleged  that  there  had  been  a 
settlement  between  Mrs.  McOalla,  "as  the  ex- 
ecutrix of  J.  W.  McCalla,"  and  the  defend- 
ant Jackson  as  to  his  indebtedness  to  the  es- 
tate of  her  testator;  and  in  such  settlement 
It  was  found  that  he  was  indebted  to  the  es- 
tate In  a  given  amount,  for  which  amount 
he  executed  his  two  promissory  notes,  and 
"that,  by  Inadvertence  and  mistake  in  draw- 
ing the  notes,  they  were  made  payable  to 
Mrs.  M.  A.  McCalla,  to  whom  said  Jackson 
owed  nothing,  and  they  should  have  been 
made  payable  to  Mrs.  M.  A  McCalla,  execu- 
trix of  J.  W.  McCalla,  and  that  the  omission 
of  the  words  'executrix  of  J.  W.  McCalla,' 
was  purely  a  mistake."  One  of  the  grounds 
of  special  demurrer  was  that  it  failed  to  al- 
lege **in  what  way  it  [the  mistake]  arose." 
It  was  held:  "The  petition  was  not  subject 
to  general  or  special  demurrer  on  any  ground 
presented." 

The  other  ground  of  special  demurrer  is 
without  merit 

[3]  3.  As  to  the  motion  for  new  trial.  We 
have  carefully  read  all  of  the  evidence  in  the 
record,  as  well  as  the  charge  of  the  court, 
and  find  that  the  respective  contentions  of 
both  parties  were  fully  and  fairly  stated  to 
the  Jury,  and  that  the  law  applicable  thereto 


was  correctly  given  in  charge.  The  excep- 
tions to  excerpts  from  the  charge  present  no 
questions  that  are  not  well  settled.  iSee  the 
cases  cited  in  the  first  division  of  this  opin- 
ion, dealing  with  the  general  demurrer,  and 
Civil  Code  1910,  SI  4570,  4579,  4581,  which 
sections  were  embodied  in  the  charge.  See, 
also,  Gabbett  v.  Hinman,  137  Ga.  143.  We 
deem  It  entirely  unnecessary  to  deal  specif- 
ically with  the  points  made  !n  the  motion  for 
new  trial,  and  to  merely  reiterate  well-set- 
tled principles  of  law. 

[4]  4.  The  evidence  authorized  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 

Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 

(13d  Cku  889) 
.      CITY  OF  ATLANTA  v.  HAMPTON. 

(Supreme  Court  of  Georgia.     Feb.  11,  1913.) 

(ByUahuM  dy  the  Court.) 

1.  Tbial  (8  62*)— Reception  of  Bvidbngb— 
Discretion  or  Coxtbt. 

Even  if  evidence  offered  on  behalf  of  the 
plaintiff  after  the  close  of  the  introduction  of 
evidence  by  the  defendant  were  not  altogether 
in  rebuttal,  its  admission  was  within  the  sound 
discretion  of  the  presiding  judge,  as  against  an 
objection  based  on  that  ground. 

[E^d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  14S-150;   Dec.  Dig.  S  62.*] 

2.  New  Tbial  (|  89*) —Instbuctions  — De- 
fects IN  Sidewalks— "Stbebts." 

Where,  in  a  suit  for  a  physical  injury,  It 
was  alleged  that  the  plaintiff  was  hurt  by  step- 
ping on  a  defective  cap  of  a  water  meter  on  a 
sidewallc  of  the  defendant  municipality,  it  fur- 
nishes no  ground  for  a  new  trial  that  the  court, 
in  charging  in  reference  to  the  duty  of  a  mu- 
nicipality in  regard  to  keeping  its  sidewalks  in 
reasonably  safe  condition  for  use  by  the  pub- 
lic, referred  to  this  duty  as  one  in  regard  to 
its  "streets"  and  sidewalks.  Especially  is  this 
true  where  the  court  also  instructed  the  jury 
that  the  plaintiff  must  recover,  if  at  all,  on  the 
case  as  alleged. 

[Bid.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  57-61;  Dec.  Dig.  {  39.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6684-6691;   voL  8,  p.  7805.] 

3.  Tbiax  (I  295*)— Instbuctionb— Constbuc- 
TioN  AS  A  Whole. 

Where  the  court  charged,  in  substance, 
that  it  was  the  duty  of  a  municipal  corpora- 
tion to  keep  its  streets  and  sidewalks  in  a 
reasonably  safe  condition  for  passage  by  the 
public,  that  it  was  only  bound  to  use  ordinary 
care  and  diligence  for  that  purpose,  that  it 
would  fulfill  its  duty  by  so  doing,  that  munici- 
pal corporations  are  not  insurers  against  acci- 
dent, and  that  the  defendant  was  not  liable,  un- 
less it  was  guilty  of  negligence,  such  charge 
furnishes  no  reason  for  reversal,  on  the  ground 
that  it  places  a  heavier  burden  upon  the  munici- 
pality than  would  have  arisen  from  an  accurate 
statement  of  the  rule  of  duty  on  the  part  of  a 
municipal'  corporation  in  regard  to  its  side- 
walks. 

[Ed.  Note.-^or  other  cases,  see  Trial,  Cent. 
Dig.  U  70a-717;   Dec.  Dig.  §  295.*] 
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4.  Municipal  Cobpobations  (|  761*)— Tobts 
—  Defects  in  Sidewalks  —  Duty  to  Use 
Oabe. 

The  duty  of  a  city  in  reference  to  using 
ordinary  diligence  to  keep  a  sidewalk  reason- 
ably safe  for  public  use  extends  to  all  of  the 
sidewalk  intended  for  travel  bj  the  public  as 
a  thoroughfare^  and  is  uot  confined  to  keeping 
in  a  safe  condition  a  special  part  only  of  the 
sidewalk  which  happens  to  be  most  generally 
used. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1602^16(H;  Dec. 
Dig.  f  761.*] 

6.  Damages  (§  216*)— Instbuotionb— Aooba- 

VATiON  OF  Infirmity. 

Although  the  plaintiff  contended  that  the 
impaired  condition  of  her  health  resulted  from 
falling  upon  a  sidewalk,  caused  by  the  defec- 
tive condition  of  a  water  meter,  and  was  en- 
tirely due  to  such  injury,  while  the  defendant 
contended  that  the  subsequent  condition  of  her 
health  was  not  at  all  due  to  that  cause,  but  to 
a  pre-existing  infirmity,  yet,  where  the  evi- 
dence so  autDorized,  there  was  no  error  in 
charging  with  reference  to  the  right  to  recover 
on  account  of  the  aggravation  of  an  existing 
infirmity. 

(a)  The  evidence  authorized  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  g§  548-555;   Dec.  Dig.  t  216.*] 

6.  Appeal  and  Ebror  (§  1033*)  —  Habmlbss 
Brbob— Instructions. 

A  charge  that,  if  the  jury  should  allow  the 
plaintiff  any  amount  for  future  mental  pain  and 
suffering,  they  should  reduce  that  amount  to  its 
present  cash  value,  figured  at  the  rate  of  7 
per  cent,  per  annum,  was  not  an  error  harmful 
to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §$  4052-4062;  Dec.  Dig.  § 
1033.*] 

7.  Damages  ({  38*)— Elements  or  Compen- 
sation—Pain AND   SUFFEBING. 

Under  previous  rulings  of  this  court,  the 
loss  of  capacity  to  labor,  occasioned  by  a  phys- 
ical injury,  may  be  considered  by  the  jury  as  in 
the  nature  of  pain  and  suffering,  although  no 
pecuniary  loss  therefrom  may  be  shown. 

(a)  In  view  of  the  context  of  the  charge  on 
this  subject,  it  was  not  calculated  to  mislead 
the  jury,  or  cause  them  to  confuse  the  suffer- 
ing resulting  from  the  inability  to  use  one's 
faculties  with  the  loss  of  capacity  to  earn 
money. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  237-241;    Dec.  Dig.  t  38.*] 

8.  Sufficiency  of  Evidence— Gbounds  fob 
New  Tbial. 

The  evidence  supported  the  verdict,  and 
the  other  grounds  of  the  motion  for  a  new  trial 
require  neither  separate  consideration  nor  a 
reversal. 

Error  from  Superior  Court,  Fulton  County ; 
Qeo.  L.  Bell,  Judge. 

Action  by  F.  O.  Hampton  against  the  City 
of  Atlanta.  Judgment  for  plaintiif,  and  de- 
fendant brings  error.    Affirmed. 

J.  L.  Mayson  and  W.  D.  Ellis,  Jr.,  both  of 
Atlanta,  for  plaintiff  in  error.  Moore  & 
Branch,  of  Atlanta,  for  defendant  in  error. 

LUMPKIN,  J.  Fannie  O.  Hampton  brought 
suit  against  the  city  of  Atlanta  to  recover 
damages  on  account  of  an  injury  alleged  to 
have  occurred  by  reason  of  ctepping  upon 
the  cap  of  a  water  meter  on  one  of  its  side- 


walks and  falling  because  of  the  broken 
condition  of  the  cap.  It  was  alleged  that 
the  cap  of  the  meter  had  been  In  a  bro- 
ken condition  for  a  week  or  more,  so  as 
to  be  In  a  dangerous  condition  for  persons 
passing  along  the  sidewalk;  and  that  the 
city  was  negligent  In  not  discovering  and 
repairing  It  The  answer  of  the  dty  put  In 
issue  the  substantial  allegations  of  the  peti- 
tion, and  alleged  that  the  plaintiff  could 
have  avoided  the  injury  by  the  use  of  ordi- 
nary care.  The  Jury  found  for  the  plain- 
tiff $2,750.  A  new  trial  was  denied,  and  the 
defendant  excepted. 

[1]  1.  It  seems  that  the  testimony  of  phy- 
sicians, which  was  offered  by  the  plaintiff 
after  tbe  close  of  the  evidence  on  behalf  of 
the  defendant,  was  In  rebuttal  of  certain  ev- 
idence which  had  been  offered  by  the  de- 
fendant But  If  It  were  not  strictly  so,  its 
admission  was  within  the  sound  discretion 
of  the  presiding  judge,  as  against  an  ob- 
jection based  on  that  ground.  Orr  &  Hunter 
Y.  Garabold,  85  Ga.  373  (5),  11  S.  B.  778. 

[2]  2.  Error  was  assigned  because  the  al- 
legation was  that  the  cap  of  the  water  meter 
was  on  the  sidewalk,  and  In  his  charge  the 
presiding  judge  several  times  referred  to  the 
duty  of  a  municipality  In  regard  to  keeping 
its  streets  and  sidewalks  In  a  reasonably 
safe  condition  for  use  by  the  public.  In  a 
general  sense  the  word  "streets"  is  often  used 
as  including  sidewalks,  and  reference  is  often 
made  to  them  In  that  manner  by  writers  of 
high  standing  and  by  courts.  Thus,  in  4 
Dillon  on  Municipal  Corporations  (5th  Ed.)  § 
1704,  will  be  found  this  statement:  "The  lia- 
bility of  a  city  or  town  for  actionahle,  de- 
fects extendSj  as  already  remarked,  to  side- 
walks ;  they  being  deemed  to  constitute  part 
of  the  street"  The  rule  of  duty  incumbent 
upon  a  municipality  as  to  both  streets  used 
by  vehicles  and  sidewalks  used  by  pedestri- 
ans Is  to  use  ordinary  care  to  keep  them  In 
a  reasonably  safe  condition  for  travel  in  the 
ordinary  modes,  both  by  day  and  by  night 

So  that  the  use  of  the  word  "streets"  In  con- 
nection with  sidewalks,  in  Instructing  the 
jury  as  to  the  rule  of  diligence,  if  not  tech- 
nically accurate  as  descriptive  of  the  place 
where  the  injury  was  alleged  to  have  oc- 
curred, furnished  no  ground  for  reversal. 
Moreover,  the  court  instructed  the  jury  that 
the  plaintiff  must  recover.  If  at  all,  on  the 
case  as  alleged. 

[3]  3.  It  Is  contended  that  the  court  erred 
in  several  portions  of  his  charge  relating  to 
the  duty  of  a  municipal  corporation  In  regard 
to  its  sidewalks.  The  principal  point  of  com- 
plaint is  that  the  court  used  the  form  of  ex- 
pression that  it  is  the  duty  of  a  municipal 
corporation  to  have  Its  streets  and  sidewalks 
in  a  reasonably  safe  condition.  It  is  con- 
tended that  the  duty  of  the  city  Is  to  use  the 
ordinary  care  of  a  prudent  municipality  to 
keep  its  sidewalks  In  a  reasonably  safe  con- 
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dltion  for  travel  in  the  ordinary  mode  by  day 
as  well  as  by  night;  and  that  it  has  dis- 
<:harged  its  duty  if  it  does  this.  Had  the 
court  stopped  with  the  general  statement  of 
duty  above  mentioned,  the  charge  might  have 
been  subject  to  criticism.  But  he  charged 
and  emphasized  the  rule  that  the  defendant 
was  not  liable,  unless  It  was  guilty  of  negli- 
gence; that  it  was  only  bound  to  use  ordi- 
nary care  and  diligence  for  the  purpose 
stated ;  and  that  it  would  have  fulfilled  its 
duty  by  such  use.  He  also  informed  the  Jury 
that  municipal  cori>orations  are  not  insurers 
against  accident  He  did  not  always  use 
the  word  "reasonably"  in  connection  with 
the  keeping  of  sidewalks  and  streets  in  a  safe 
condition.  But  from  the  whole  charge  it  is 
clear  that  the  jury  could  not  have  been  mis- 
led into  believing  that  a  municipal  corpora- 
tion was  required  to  keep  its  sidewalks  in  a 
condition  of  absolute  safety.  Some  authori- 
ties have  contended  that  the  expressions 
"safe"  and  "reasonably  safe,"  used  in  stat- 
ing the  duty  of  a  municipal  corporation  in 
regard  to  its  streets  and  sidewalks,  are  not 
substantially  different  While,  perhaps,  a 
more  exact  statement  of  the  rule  might  be 
formulated  than  was  done  by  the  mode  of 
expression  employed  by  the  court,  yet  varia- 
tions from  the  form  urged  by  the  defendant's 
counsel  do  not  necessarily  constitute  error. 
If  the  injury  occurs  in  the  daytime,  it  may 
be  best  not  to  mention  any  duty  as  to  the 
nighttime.  It  is  very  common,  in  stating  the 
rule,  to  say  that  it  is  the  duty  of  a  municipal 
corporation  to  keep  its  streets  and  sidewalks 
in  a  reasonably  safe  condition,  so  that  per- 
sons can  pass  along  them  in  the  ordinary 
methods  of  travel  in  safety,  and  for  that 
purpose  it  is  required  to  use  ordinary  dili- 
gence ;  and  that  if  it  has  done  so  no  liability 
will  arise.  This  or  some  similar  form  of 
statement  has  frequently  been  employed  by 
text-writers  and  courts,  including  this  court 
Mayor  and  Council  of  Atlanta  v.  Perdue,  53 
Ga.  607,  608;  City  Council  of  Augusta  v. 
Tharpe,  113  Ga.  153  (3),  38  S.  B.  389 ;  Idlett 
V.  City  of  AUanta,  123  Ga.  821,  51  S.  B.  709, 
and  citations. 

[4]  4r  It  has  been  held  by  this  court  that 
"the  duty  of  a  dty  to  keep  a  sidewalk  rea- 
sonably safe  for  public  use  extends  to  all 
of  the  sidewalk  intended  for  travel  by  the 
public  as  a  throughfare,  and  is  not  confined 
to  keeping  in  a  safe  condition  a  special  part 
only  of  a  sidewalk  which  happens  to  be 
most  generally  used.'*  City  of  Atlanta  r. 
Milam,  95  Ga.  135,  22  S.  B.  43 ;  City  Council 
of  Augusta  V.  Tharpe,  supra,  rthe  charge 
on  this  subject  was  in  accordance  with  these 
decisiona 

[B]  5.  Error  was  assigned  upon  the  follow- 
ing diarge:  "This  plaintiff  contends  that 
she  was  in  good  health  at  the  time  she  claims 
to  have  been  injured.  €k>od  health  is  a  rel- 
ative term,  and  does  not  mean  absolute 
freedom  from  physical  Infirmity,  but  only 


such  a  condition  of  body  and  mind  as  that 
one  may  discharge  the  ordinary  duties  of 
life  without  serious  strains  upon  the  vital 
powers;  and  in  this  case,  if  you  should  be- 
lieve from  the  evidence  and  the  rules  of  law 
given  you  in  charge  that  the  plaintiff  is  en- 
titled to  recover,  notwithstanding  it  may 
appear  from  the  evidence  that  at  the  time 
of  the  injury  the  plaintiff  was  laboring  un- 
der an  infirmity  of  which  she  was  ignorant, 
and  which  did  not  interfere  with  the  dis- 
charge by  her  of  the  ordinary  duties  of  life, 
and  notwithstanding  the  injury,  if  she  re- 
ceived such,  did  not  entirely  produce  the  in- 
firmity, but  aggravated  the  existing  infirmi- 
ty, if  such  existed,  the  recovery  in  that  case 
would  be  to. the  extent  you  find  the  infirmity 
was  aggravated  by  the  injury."  This  charge 
was  in  accordance  with  the  ruling  in  Atlan- 
tic ft  Birmingham  R.  Co.  v.  Douglas,  11& 
Ga.  658,  46  S.  E.  867.  It  is  contended  that 
neither  the  pleadings  nor  the  evidence  raised 
this  issue.  Although  a  plaintiff  may  contend 
that  the  bad  condition  of  her  health  after  an 
injury  is  entirely  due  to  the  tort  causing 
such  injury,  this  would  not  preclude  her 
from  recovering  if  the  jury  should  believe 
from  the  evidence  that  her  subsequent  con- 
dition was  not  entirely  due  to  the  injury, 
but  that  such  injury  aggravated  some  pre^ 
existing  infirmity.  Claiming  too  much  danh 
age  does  not  preclude  a  recovery  of  the  prop- 
er amount,  correctly  measured.  Nor  does 
this  result  follow  because  the  defendant  de- 
nies having  caused  any  damage.  The  evi- 
dence authorized  the  charge,  and  it  was  not 
error  to  give  it 

[I]  6.  That  the  court  charged,  "If  you  al- 
low her  any  amount  for  any  future  mental 
pain  and  suffering,  you  must  reduce  that 
amount  to  its  present  cash  value,  figured  at 
the  rate  of  7  per  cent,  per  annum,"  furnish- 
ed no  ground  for  complaint  on  the  part  of 
the  defendant  If  it  was  error  to  instruct 
the  jury  to  reduce  any  amount  allowed  for 
future  pain  and  suffering  to  a  present  cash 
basis  at  the  rate  of  7  per  cent  per  annum. 
It  was  error  in  favor  of  the  defendant,  not 
against  it 

[7]  7.  E3rror  is  assigned  because  the  court 
charged  that  if  the  plaintiff  was  entitled  to 
recover,  and  her  ability  to  labor  was  im- 
paired, she  would  be  entitled  to  recover  for 
such  impairment,  and  that  "the  guide  for 
physical  damages,  if  any,  for  pain  and  suf- 
fering, or  diminished  capacity  to  labor,  as 
distinguished  from  earning  capacity,  is  the 
enlightened  conscience  of  impartial  jurors, 
acting  under  the  sanctity  of  their  oath.** 
This  was  dealing  with  impairment  of  capacF- 
ty  to  labor,  in  distinction  from  the  loss  of 
wages  or  earning  capacity,  as  a  species  or 
part  of  the  mental  pain.  This  court  has 
held  that  *'it  is  not  error  to  describe  as 
pain  and  suffering  the  loss  of  capacity  to 
labor  occasioned  by  a  physical  injury;"  and 
this  was  said  in  a  case  where  the  plaintiff 
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was  a  married  woman,  and  her^busband  was 
entitled  to  her  services.  Atlanta  Street  B. 
Ck>.  y.  Jacobs,  88  Ga.  647,  15  S.  BL  825.  In 
City  Ck>uncil  of  Augusta  ▼.  Owens,  111  Ga. 
464  (8),  36  S.  EI  830,  it  was  held :  "A  person 
whose  capacity  to  labor  has  been  permanent- 
ly diminished  by  physical  injury  wrongfully 
inflicted  upon  him  by  another  can  recover 
damages  therefor,  notwithstanding  there  may 
have  been  no  proof  as  to  what  such  person's 
earnings  were  before  or  after  the  injury." 
See,  also,  Atlanta  &  West  Point  B.  Oo.  v. 
Haralson,  133  Ga.  231,  65  S.  D.  437.  In 
view  of  the  entire  charge  we  do  not  think 
that  the  instruction  on  this  subject  was  cal- 
culated to  mislead  the  Jury. 

[8]  8.  The  evidence  supported  the  verdict 
The  other  grounds  of  the  motion  for  a  new 
trial  do  not  requllre  separate  consideration. 
In  view  of  the  notes  appended  to  some  of 
them  by  the  presiding  Judge,  and  of  the  evi- 
dence and  the  general  charge,  none  of  them 
present  any  error  requiring  a  new  trial. 

Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices 
concur. 

(139  Ga.  509) 

CENTBAL  GEOBGIA  POWEB  CO.  v.  HAM, 

Ordinary,  et  al. 

(Supreme  Court  of  Georgia.    March  1,  1913.) 

(Syllalus  by  the  Court  J 

1.  Nuisance   (§  83*) —Public  Nuisanck  — 
Abatement-xTurisdiction  of  Obdinaby. 

Where  a  corporation,  being  authorized  by 
law  so  to  do,  erected  a  dam  across  a  stream, 
and  constructed  in  connection  therewith  a  plant 
for  generating  electricity  by  water,  to  be  used 
for  the  purpose  of  lighting  towns  or  cities,  sup- 
plying motive  power  to  street  car  lines,  and 
turnishing  light  or  power  to  the  public,  an  or- 
dinary had  no  jurisdiction  to  proceed  summari- 
ly under  Civil  Code  1910,  fi  5333,  for  the  pur- 
pose of  abating  such  dam  and  plant  as  a  pub- 
ub  nuisance. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  i  194;  Dec  Dig.  §  83.*1 

2.  Pbohibition  (J  lO*)— Gboundb— Waht  of 

JUBISDICTION. 

Where  an  ordinary,  upon  the  affidavits  of 
certain  freeholders,  was  talcing  steps  to  cause 
a  jury  to  be  summoned,  and  to  try  the  ques- 
tion whether  such  a  dam  and  plant  constituted 
a  public  nuisance,  it  was  error  for  the  judge  of 
the  superior  court  to  refuse  to  grant  a  writ  of 
prohibition  to  preyent  him  from  proceeding 
further. 

[Bd.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  it  37-56;   Dec.  Dig.  fi  10.*] 

B^rror  from  Superior  Court,  Butts  Connty; 
R.  T.  Daniel,  Judge. 

Application  by  the  Central  Georgia  Power 
Company  for  writ  of  prohibition  to  J.  H. 
Ham^  Ordinary,  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Hatcher  &  Smith,  of  Macon,  and  Greene  9. 
Johnson,  of  Monticello,  for  plaintiff  In  error. 
H.  M.  Fletcher,  of  Jackson,  for  defendants 
in   error. 


FISH,  O.  J.  J.  li.  Barnes  and  others,  citi- 
zens and  freeholders  of  Butts  and  Jasper 
counties,  in  this  state,  instituted  proceedings 
against  the  Central  Georgia  Power  Oompany^ 
hereinafter  referred  to  as  the  Power  Com- 
pany, before  the  ordinary  of  Butts  county, 
to  abate  an  alleged  public  nuisance,  under 
the  provisions  of  the  Civil  Code  1910,  t  5333. 
The  Power  Company  petitioned  the  Judge 
of  the  superior  courts  of  the  circuit  for  the 
granting  of  the  writ  of  prohibition  against 
the  ordinary,  prohibiting  him  from  going 
further  with  such  proceedings,  on  the  ground 
that  for  various  reasons  stated  he  was  with- 
out Jurisdiction  in  the  matter.  The  writ 
was  refused,  and  the  Power  Company  ex- 
cepted. On  the  hearing  before  the  Judge, 
who  by  consent  passed  on  all  issues  in  the 
case,  there  was  evidence  to  the  following 
effect:  The  Power  Company  is  a  public  serv- 
ice corporation,  chartered  under  the  law  of 
this  state,  and  owns  and  controls  the  water 
power  at  Capps  and  Lloyd  Shoals  on  the 
Ocmulgee  river  in  Jasper  and  Butts  coun- 
ties, where  it  has  constructed  a  dam  and 
hydroelectric  power  plant  for  generating 
electricity  by  water,  to  be  used  for  the  pur- 
pose of  lighting' towns  and  cities,  supplying 
motive  power  to  railroads  and  street  car 
lines,  and  supplying  light,  heat,  and  power 
to  the  public.  The  Power  Company  has  en- 
tered into  long-term  contracts  with  various 
municipalities,  corporations,  factories,  street 
car  lines,  and  industrial  enterprises,  to  fur- 
nish them  with  electric  power.  Such  con- 
tracts have  been  entered  into  with  the  Macon 
Railway  &  Light  Company  to  supply  it  with 
the  entire  motive  power  for  the  operation 
of  its  cars,  also  with  the  city  of  Macon  to 
furnish  it  with  electric  lights,  and  with  the 
cities  of  Forsyth,  Bamesville,  Griffin,  and 
Jackson  to  furnish  electric  lights  for  them 
and  electrical  power  to  operate  the  water- 
works of  these  cities.  The  Power  Company, 
by  the  authority  and  approval  of  the  Rail- 
road Commission  of  this  state,  has  issued 
its  capital  stock  of  the  par  value  of  $4,000,- 
000,  and  its  bonds  to  the  amount  of  $3,000,- 
000,  for  the  purpose  of  acquiring  the  nec- 
essary lands,  rights,  and  properties,  to  be 
used  In  connection  yrlth  its  water  power  and 
for  constructing  its  dam  and  hydroelectric 
I>ower  plant  at  the  shoals  above  referred  to 
on  the  Ocmulgee  rived,  which,  at  that  place, 
is  not  a  navigable  stream.  The  Power  Com- 
pany in  the  exercise  of  its  functions  and  du- 
ties as  a  public  service  corporation,  has  made 
the  reports  required  by  law  to  the  State 
Railroad  .Commission,  and  has  obeyed  its 
orders  and  recognized  its  Jurisdiction  to  con- 
trol, direct,  and  otherwise  supervise  and  reg- 
ulate the  affairs  of  the  Power  Company.  It 
owns  the  land  on  both  sides  of  the  stream 
where  its  plant  is  located.  The  ordinary  and 
the  citizens  and  freeholders  who  instituted 
the  proceedings  before  him,  as  respondents 
to  the  petition  of  the  Power  Comi>any,  put 
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in  as  eTldenee  their  verified  answer  to  the 
petition.  There  were  averments  in  the  an- 
swer to  the  effect  that  the  Power  Company 
had  erected  a  high  dam  at  the  shoals  re- 
ferred to,  which  formed  a  very  large  body  of 
water  which  was  used  to  run  water  wheels 
which  furnished  power  for  running  valuable 
machinery;  that  the  dam  was. erected  and 
being  used  for  the  purpose  of  supplying  wa- 
ter power  in  operating  water  machinery  for 
a  valuable  consideration;  "that  part  of  the 
dam  ♦  •  •  is  in  Jasper  county,  but  that 
nearly  all  of  said  dam  is  in  Butts,  and  most 
of  the  pond  of  water  is  in  Butts  county; 
and  that  backwater  from  the  dam  causes 
sickness  in  its  vicinity  where  such  citizens 
and  freeholders  reside." 

[1]  In  view  of  the  facts  stated,  did  the 
Judge  err  in  refusing  to  grant  the  writ  of 
prohibition?  The  answer  depends  on  wheth- 
er the  ordinary  had  Jurisdiction  to  proceed 
summarily  under  the  Civil  Code  1910,  {  5333, 
to  abate  the  alleged  public  nuisance.  It  is 
the  province  of  the  General  Assembly  to 
Judge  of  the  exigencies  requiring  the  exer- 
cise of  the  right  of  eminent  domain.  Civil 
Code  1910,  t  3625.  In  the  exercise  of  that 
province,  that  body  saw  fit  to  pass  an  act 
in  1897,  which  is  now  embodied  in  the  Civil 
Code  1910,  §  5240,  which  is  as  follows :  "Any 
corporation  or  individual  owning  or  control- 
ling any  water  power  in  this  state,  or  loca- 
tion for  steam  plant  hereinafter  mentioned, 
and  operating  or  constructing  or  preparing 
to  construct  thereon  a  plant  or  works  for 
generating  electricity  by  water  or  steam  pow- 
er, to  be  used  for  the  purpose  of  lighting 
towns  or  cities,  or  supplying  motive  power 
to  railroads  or  street  car  lines,  or  supplying 
light,  heat  or  power  to  the  public,  shall  have 
the  right  to  purchase,  lease,  or  condemn 
rights  of  way  or  other  easements  upon  the 
lands  of  others  in  order  to  run  lines  of  wire, 
maintain  dams,  flow  back  water,  or  for  other 
uses  necessary  to  said  purposes,  upon  first 
paying  Just  compensation  to  the  owners  of 
the  land  to  be  affected."  In  1908  an  act  was 
passed,  now  appearing  in  the  Oivil  Code 
1910,  i  3634,  as  follows :  "It  shall  be  lawful 
for  all  corporations  and  Individuals  owning 
or  controlling  lands  upon  opposite  sides  of 
any  stream  in  this  state,  which  is  not  a  nav- 
igable stream  as  defined  by  section  3631,  to 
construct  and  maintain  a  dam  or  dams 
across  such  stream  for  the  development  of 
water  power  and  other  purposes,  together 
with  canals  and  appurtenances  thereof :  Pro- 
vided, that  this  section  shall  not  be  constru- 
ed to  release  individuals  or  corporations  con- 
fltmcting  such  dam  or  dams  and  appurtenant 
works  from  liability  to  private  property  for 
damages  resulting  tiom  the  construction  and 
operation  thereof,  either  by  overflow  or  oth- 
erwise." In  Jones  v.  North  Georgia  EHec- 
tric  Co.,  125  Ga.  618,  626,  64  S.  E.  85,  88 
(6  U  B.  A.  [N.  S.]  122,  5  Ann.  Cas.  526), 
where  it  was  held  that  the  act  of  1897  was 


not  unconstitutional,  in  that  it  authorized 
individuals  to  exercise  the  state's  right  of 
eminent  domain  for  other  than  public  pur- 
poses. Justice  Atkinson,  in  referring  to  the 
act,  used  this  language :  "It  seems  manifest 
that  the  public  necessity  and  the  public 
convenience  and  public  w^f are  are  to  be  sub- 
served, and  that  for  the  accomplishment  of 
these  purposes  it  is  necessary  and  proper 
for  the  state  to  make  suitable  provision,  by 
the  delegation  of  authority,  to  condemn  such 
property  as  may  be  needful  for  carrying 
these  purposes  into  execution.  By  the  terms 
of  the  act  one  of  its  direct  purposes  is  to  call 
into  use  the  great  water  powers  of  this  state 
in  order  to  acconunodate  the  necessities  of 
the  people.  The  present  conditions  are  such 
that,  under  modern  appliances,  this  result 
can  be  accomplished  in  no  way  except  that 
which  is  proposed.  It  involves  the  problem 
of  creating  light,  hqat,  and  power  at  a  re- 
mote point  for  delivery  by  transmission  over 
wires  to  the  consuming  public  in  neighbor- 
ing and  distant  districts  and  cities,  thus  be- 
coming necessary  to  pass  over  the  lands  of 
others.  Thus  we  see  the  public  purpose  is 
twofold;  for  it  has  the  object,  first,  to  de- 
velop the  resources  of  the  state  by  bringing 
its  great  water  powers  from  a  condition  of 
waste  to  one  of  profitable  employment;  and, 
second,  to  supply  the  demands  and  necessi- 
ties of  the  public  with  light,  heat,  and  pow- 
er." It  was  further  said:  "Here  is  the 
direct  benefit  to  the  state  in  developing  its 
natural  resources,  and  here  are  the  resulting 
uses  to  the  public  which  are  so  direct  and 
far-reaching  as  to  extend  to  every  industrial 
enterprise  and  to  the  home  of  every  individ- 
ual." And  again:  "It  is  readily  seen  that 
one  of  the  essential  and  constituent  obliga- 
tions upon  the  part  of  the  individual  who  at- 
tempts to  exercise  the  right  of  eminent  do- 
main under  this  act  is  that  he  shall  serve 
all  of  the  public  fairly  and  without  discrim- 
ination. Without  such  public  service,  his 
right  would  have  no  sanction  under  the  act." 
In  Nolan  v.  Central  Georgia  Power  Co.,  134 
Ga.  201,  67  S.  E.  656,  it  was  in  effect  held, 
following  the  case  of  Jones  v.  North  Georgia 
Electric  Co.,  supra,  that  the  generation  of 
electricity  by  water  power,  for  distribution 
and  sale  to  the  general  public  on  equal  terms, 
is  a  public  enterprise,  and  property  so  used 
is  devoted  to  a  public  use.  The  public  na- 
ture of  the  business  conducted  by  electric 
light  and  power  companies  is  clearly  indi- 
cated by  the  law  of  this  state  placing  them 
under  the  general  supervision  of  the  Rail- 
road Commission.  Civil  Code  1910,  {  2663. 
It  is  therefore  clearly  manifest  from  the 
foregoing  that  the  Power  Company,  under  its 
charter  and  the  provisions  of  the  Code  sec- 
tions, above  quoted,  was  authorized  by  law 
to  construct  its  dam  and  plant  at  the  place 
where  they  are  located,  and  to  maintain  and 
operate  the  same  for  the  purpose  of  gener- 
ating electricity  by  water  power,  to  be  used 
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tor  the  lighting  of  towns  or  cities,  the  supply- 
ing of  motive  power  to  railroads  or  street 
car  lines,  and  the  supplying  of  light,  heat, 
or  power  to  the  public. 

This  being  true,  can  sach  dam  and  plant 
be  abated  as  a  nuisance?  In  Georgia  Rail- 
road Co.  y.  Maddoz,  U6  Ga.  04,  '42  S.  E.  315, 
it  was  held:  "Where  a  railroad  terminal 
yard  is  located  and  its  construction  author- 
ized under  statutory  powers,  if  it  be  con- 
structed and  operated  in  a  proper  manner, 
it  cannot  be  adjudged  a  nuisance.  Accord- 
ingly, injuries  and  inconveniences  to  per- 
sons residing  near  such  a  yard  from  noises 
of  locomotiyes,  rumbling  of  cars,  vibrations 
produced  thereby,  and  smoke,  cinders,  soot, 
and  the  like,  which  result  from  the  ordinary 
and  necessary,  and  therefore  proper,  use  and 
operation  of  such  a  yard,  are  not  nuisances, 
but  are  the  necessary  concomitants  of  the 
franchise  granted.  The  terminal  yard,  the 
operation  of  which  is  sought  to  be  enjoined 
in  this  case,  was  located,  and  its  operation 
authorized  under  statutory  powers."  Many 
authorities  were  cited  in  support  of  the  rul- 
ing, among  them  Yason  y.  S.  Carolina  R.  Co., 
42  Ga.  631;  Burrus  v.  Columbus,  105  Ga. 
42,  81  S.  E.  124;  Bacon  v.  Walker,  77  Ga. 
336;  Long  v.  Elberton,  109  Ga.  28,  34  S.  B. 
333,  46  L.  R.  A.  428,  77  Am.  St  Rep.  363.  It 
follows  from  the  ruling  made  in  the  Maddox 
Case,  supra,  that,  as  the  dam  and  plant  of 
the  Power  Company  were  located  and  con- 
structed by  authority  of  law,  they  cannot  be 
adjudged  a  nuisance  if  constructed  and  op- 
erated in  a  proper  manner,  and  that  in- 
juries and  inconveniences  to  persons  residing 
near  such  dam  and  plant,  which  result  from 
the  ordinary  and  necessary,  and  therefore 
proper,  use  and  conduct  of  the  dam  and 
plant,  are  not  nuisances,  but  are  necessary 
concomitants  of  the  franchise  granted.  As 
already  seen,  Civil  Code  1910,  {  3634,  con- 
cludes as  follows:  "Provided,  that  this  sec- 
tion shall  not  be  construed  to  release  individ- 
uals or  corporations  constructing  such  dam 
or  dams  and  appurtenant  works  from  lia- 
bility to  private  property  for  damages  re- 
sulting from  the  construction  and  operation 
thereof,  either  by  overflow  or  otherwise.**  It 
would  seem  that  this  proviso  is  exclusive  in 
confining  the  liability  for  the  construction  of 
dams  and  appurtenant  works  of  the  char- 
acter referred  to  in  the  section  to  damages 
to  private  property  resulting  from  the  con- 
struction and  operation  of  such  dams  and 
plants,  either  by  overflow  or  otherwise,  and 
in  limiting  the  remedy  to  actions  for  the  re- 
covery of  such  damages. 

Even  if  this  be  not  true,  however,  and  if 
any  court  has  jurisdiction  to  abate  as  a 
nuisance  injuries  and  inconveniences  result- 
ing from  the  improper  construction,  mainte- 
nance, and  operation  of  such  dams  and 
plants,  we  are  quite  clear  that  the  ordinary, 
under  the  provisions  of  the  Civil  Code  1910, 
(  5388,    has  no   jurisdiction   to   summarily 


abate  them  as  a  public  nuisance.  That  sec- 
tion is  as  follows:  "If  the  nuisance  complain- 
ed of  is  a  grist  or  saw  mill,  or  other  wattf 
machinery  of  valuable  consideration,  the 
same  shall  not  be  destroyed  or  abated  ex- 
cept upon  the  affidavit  of  two  or  more  free- 
holders, before  the  ordinary  of  the  county  in 
which  the  nuisance  complained  of  may  exist, 
testl^ing  that  the  health  of  the  neighbor- 
hood, according  to  their  opinion  and  belief, 
is  materially  injured  by  such  milldam,  or  oth- 
er obstruction  to  a  watercourse  by  other 
machinery,  as  may  be  complained  of ;  where- 
upon it  shall  be  the  duty  of  such  ordinary, 
as  soon  as  practicable,  to  cause  a  jury  of 
twelve  men  to  be  summoned  by  the  sheriff, 
or  his  deputy,  for  the  trial  of  the  cause,  who, 
together  with  the  said  court,  shall  attend  at 
the  courthouse  of  said  county  to  adjudge  the 
case  of  nuisance  complained  of ;  and  all  par- 
ties shall  have  a  reasonable  time  allowed 
them  to  summon  their  witnesses  and  procure 
their  attendance."  This  section  provides  for 
a  summary  remedy,  and  therefore  must  be 
strictly  construed.  W.  ft  A.  R.  Co.  v.  At- 
lanta, 113  Ga.  548,  38  S.  E.  996,  54  Lb  R.  A. 
294;  Meador  v.  Cen.  of  Georgia  Power  Co., 
137  Ga.  196,  73  S.  B.  3.  As  is  seen,  it  pro- 
vides that  upon  the  affidavit  of  two  or  more 
freeholders  that  the  health  of  the  neighbor- 
hood, according  to  their  opinion  and  belief,  is 
materially  injured  by  a  milldam  or  other 
obstruction  to  a  water  course  by  other  ma- 
chinery, as  may  be  complained  of,  the  ordi- 
nary shall  cause  a  jury  to  be  summoned, 
who,  together  with  the  ordinary,  shall  "ad- 
judge the  case  of  nuisance  complained  of,** 
and,  if  the  matter  complained  of  shall  be  ad- 
judged to  be  a  nuisance,  it  is  clearly  con- 
templated that  the  dam  shall  be  destroyed 
and  the  machinery  removed,  as  section  ^40 
of  the  Code  expressly  provides  compensation 
to  a  sheriff  for  removing  the  machinery  and 
dam  when  found  to  be  a  nuisance.  Meador 
V.  Central  Georgia  Power  Co.,  supra.  We 
have  no  difficulty  in  reaching  the  conclusion 
as  already  indicated,  that  this  harsh  remedy, 
originating  in  the  act  of  the  General  As- 
sembly passed  in  1833,  for  the  summary  de- 
struction of  grist  and  saw  mills,  and  other 
water  machinery  of  value,  when  adjudged  to 
be  public  nuisances  because  materially  in- 
jurious to  the  health  of  the  neighborhood, 
does  not  apply  to  a  dam  and  hydroelectric 
plant  connected  therewith,  constructed  and 
maintained  by  a  quasi  public  corporation 
under  express  authority  of  law,  for  the  pur- 
pose of  generating  electricity  by  water  pow- 
er, to  be  transmitted  to  distant  communities, 
to  be  used  by  the  public  for  the  purposes 
designated  in  the  CivU  Code  1910,  §  5240. 

[2]  2.  As  the  ordinary  and  the  jury,  whicli 
he  was  proceeding  to  have  summoned  in  ac- 
cordance with  the  provisions  of  the  Civil 
Code  1910,  I  5333,  were  without  jurisdiction 
to  try  the  question  whether  the  dam  and 
hydroelectric  plant  of  the  Power  Company 
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constitnted  a  nuisance,  the  Judge  of  the 
superior  court  erred  In  refusing  to  grant  the 
writ  of  prohibition,  prohibiting  the  ordinary 
from  taking  further  steps  in  the  proceeding 
commenced  before  liim.  See  Meador  v.  Cen- 
tral Georgia  Power  Oa,  137  Ga.  196,  73 
S*  £#.  3* 

Judgment  reversed.    All  the  Justices  con- 
car. 


(129  Ga.  407) 

WBSTBRN  &  ATLANTIC  R.  CO.  T. 
MAYNARD. 

(Supreme  Court  of  Georgia.     Feb.   11,  1913.) 

(Syllahua  hy  the  Court.) 

1.  Railroads  (§  481*)— Fises  Set  bt  Loco- 
motives—Evidence. 

A  railroad  company  mast  exercise  ordina- 
ry care,  in  the  operation  of  its  locomotive,  to 
prevent  the  spread  of  fire;  and,  in  determining 
whether  such  care  has  been  exercised,  it  is 
proper  to  take  into  consideration,  together  with 
other  circumstances  then  prevailing^  the  speed 
of  the  train,  the  condition  of  the  weather,  as 
whether  it  was  dry  or  windy,  the  inflammable 
character  of  the  property  near  the  track,  the 
fuel  used,  and  the  use  of  an  unusual  amount 
of  steam  whereby  an  undue  quantity  of  sparks 
were  emitted. 

[£d.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1717-1729;  Dec  Dig.  §  481.*] 

2.  Railroads    (§    481*)  —  Fibes  —  Checking 
Speed  at  Cbossinqs. 

The  failure  to  observe  the  statute,  with 
respect  to  checking  the  speed  of  a  locomotive 
approaching  a  public  road  crossing,  is  negli- 
gence with  respect  to  injuries  occurring  on  a 
crossing,  but  is  irrelevant  in  a  suit  for  setting 
fire  to  adjoining  property,  unless  it  is  made  to 
appear  that  a  proximate  cause  of  the  fire  was 
the  failure  to  check  the  train. 

[£d.   Note. — For   other  cases,   see  Railroads, 
Cent.  Dig.  §§  1717-1729 ;  Dec.  Dig.  §  481.*] 

3-  Railroads  (§  454*)  —  Fires  —  Spabk  Ar- 
resters. 

*^he  measure  of  diligence  which  the  law 
places  upon  a  railroad  company,  in  respect  to 
the  providing  and  keeping  in  repair  of  spark 
arresters  or  other  apj;)liances  for  the  prevention 
of  fire,  is  to  use  ordinary  care  and  diligence  to 
jipply  to  its  engines  the  best  appliances  in  gen- 
eral use,  the  use  of  which  is  consistent  with  the 
practicable  operation  of  its  ens:ines,  and  to  use 
j^asonable  care  and  skill  in  keeping  the  same 
in  good  order.** 

rEd.  Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  §|  1668-1671;  Dec.  Dig.  §  454.«1 

4.  Railroads  (§  455*)— Fires— Instructions. 

It  is  error  to  charge  that  it  is  the  duty 
of  a  railroad  company,  in  the  operation  of  its 
jocomotives,  to  use  such  fuels  as  are  in  gener- 
.il  use  by  first-class  railroads. 

[lid.  Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.  I  1672;  Dec.  Dig.  {  455.*] 

5.  Railroads  (|  485*)—Fires— Instructions. 

The  charge  complained  of  is  not  subject  to 
the  criticism  that  it  amounted  to  an  instruc- 
tion that  the  plaintiff  w^s  entitled  to  recover 
upon  proof  of  the  destruction  of  the  property 
by  fire,  regardless  of  the  source  of  ignition. 

nSd.  Note. — ^For   other  cases,   see  Railroads, 
Cent.  Dig.  |§  1747-1756;  Dec.  Dig.  §  485.*] 

6.  Review  on  Appeal. 

As  another  trial  will  be  had,  it  Is  not  nec- 
easary  to  decide  the  effect  of  an  occurrence  at 
the  trial,  which  is  not  likely  to  be  repeated. 


Brror  from  Superior  Court,  Whitfield 
County;   A.  W.  Fite,  Judge. 

Action  by  Mrs.  S.  M.  Maynard  against  the 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  and 
Maddox,  McCamy  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  W.  &  Mann  and  W.  C. 
Martin,  both  of  Daltozr,  for  defendant  in  er* 
ror. 

EVANS,  P.  J.  The  suit  is  to  recover  dam- 
ages of  a  railroad  company  for  the  destruc- 
tion of  the  plaintiff's  property  by  fire  caused 
by  the  emission  of  lighted  cinders  from  a  lo- 
comotive of  the  defendant,  while  passing  her 
property.  The  defendant  was  alleged  to 
have  been  negligent  in  failing  to  provide 
proper  appliances  and  proper  fuel,  and  In 
the  operation  of  the  locomotive.  Demurrers 
to  the  petition  were  overruled.  A  verdict 
was  returned  against  the  defendant,  which 
the  court  refused  to  vacate  on  motion  for 
new  trial. 

[1]  1.  A  railroad  company,  in  the  opera- 
tion of  its  trains,  is  not  only  bound  to  exer- 
cise ordinary  care  in  equipping  its  locomo- 
tives and  keeping  them  in  a  proper  condition 
to  be  run  with  ordinary  safety,  so  as  to  pre- 
vent the  emission  of  sparks,  but  it  is  also 
bound  to  observe  ordinary  care  in  the  man- 
agement and  operation  of  its  locomotives,  so 
as  to  avoid  the  scattering  of  lighted  cinders, 
the  probable  effect  of  which  is  to  communi- 
cate fire  to  adjacent  property.  E.  Tennessee, 
Georgia  &  Virginia  Ry.  Co.  v.  Hesters,  90 
Ga.  11,  15  S.  E.  828.  Ordinary  care  in  the 
operation  of  a  locomotive  is  a  relative  term ; 
and,  in  determining  whether  such  care  has 
been  exercised,  it  is  proper  to  take  into  con- 
sideration, together  with  other  circumstanc- 
es then  prevailing,  the  speed  of  the  train, 
the  condition  of  the  weather,  as  whether  it 
was  dry  or  windy,  the  infiammable  character 
of  the  property  near  the  track,  the  fuel  .used, 
and  the  use  of  an  unusual  amount  of  steam, 
whereby  an  undue  quantity  of  sparks  were 
emitted.  33  Cyc  1337.  It  is  proper,  in  an 
action  against  a  railroad  company  to  recov- 
er damages  for  loss  by  fire  alleged  to  have 
been  caused  by  the  negligent  operation  of  its 
locomotive,  to  aver  and  prove  these  circum- 
stances as  bearing  on  the  responsibility  of 
the  railroad  company  for  the  destruction  of 
property  by  fire  communicated  by  cinders 
thrown  from  its  locomotives.  It  was  there- 
fore not  error  to  overrule  special  demurrers 
praying  that  such  allegations  be  stricken 
from  the  petition. 

[2]  2.  The  failure  to  observe  the  statute 
with  respect  to  checking  the  speed  of  a  loco- 
motive approaching  a  public  road  crossing  is 
negligence  with  respect  to  injuries  occurring 
on  a  crossing,  but  is  irrelevant  in  a  suit  for 
setting  fire  to  adjoining  property,  unless  it 
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is  made  to  appear  that  a  proximate  cause  of 
the  fire  was  the  failure  to  che(^  the  train. 
This  was  not  done,  and  this  allegation  should 
have  been  stricken  on  demurrer  i>ointing  out 
its  defect  in  this  respect 

[3]  3.  The  court  charged:  ''I  charge  you 
that  it  was  the  duty  of  the  defendant  com- 
pany to  have  its  engines  equipped  with  such 
spark  arresters  and  to  use  such  fuels  as  are 
in  general  use  by  flrsVclass  railroad  compa- 
nies, and  to  use  all  ordinary  care  and  rea- 
sonable diligence  in  operating  the  same,  so 
as  not  to  injure  or  destroy  the  property  of 
another.  If  it  has  done  this,  then  the  plain- 
tiff cannot  recover;  but  if  it  has  not  done 
so,  and  the  property  was  set  on  fire  and  de- 
stroyed in  consequence  thereof,  then  she  can 
recover."  In  some  of  the  reported  cases  may 
be  found  the  expression  that  a  railroad  com- 
pany must  equip  its  engines  with  such  spark 
arresters  as  are  in  general  use  by  first-class 
railroad  companies;  but,  as  pointed  out  in 
Southern  Ry.  Co.  v.  Thompson,  129  Ga.  367, 
58  S.  E.  1044,  this  is  an  inadvertent  state- 
ment of  the  rule.  As  there  stated:  '*The 
measure  of  diligence  which  the  law  places 
upon  a  railroad  company,  in  respect  to  the 
providing  and  keeping  in  repair  of  spark  ar- 
resters or  other  appliances  for  the  preven- 
tioA  of  fire,  is  to  use  ordinary  care  and  dili- 
gence to  apply  to  its  engines  the  best  appli- 
ances in  general  use,  the  use  of  which  is  con- 
sistent with  the  practicable  operation  of  its 
engines,  and  to  use  reasonable  care  and  skill 
in  keeping  the  same  in  good  order." 

[4]  4.  Exception  is  also  taken  to  the  charge 
in  the  preceding  paragraph  as  imposing  an 
absolute  duty  on  the  defendant  company  to 
use  such  fuels  as  are  in  general  use  by  first- 
class  railroad  companies.  We  think  this  ex- 
ception is  good.  There  are  many  kinds  of 
fuels  used  for  generating  steam  in  railroad 
locomotives  Some  railroad  companies  use 
oil ;  and,  in  the  selection  of  this  fuel,  one  of 
the  considerations  is  to  escape  the  scattering 
of  cinders.  Some  roads  use  anthracite,  oth- 
ers use  bituminous,  coal,  and  still  others  use 
wood.  The  evidence  does  not  disclose  what 
form  of  fuel  1b  in  general  use  by  first-lass 


railroad  companies.  The  law  does  not  re- 
quire of  a  railroad  company  that  it  shall  nse 
a  particular  fuel  in  the  operation  of  its  loco- 
motives; but  it  does  require  that  ordinary 
and  reasonable  care  shall  be  exercised  in 
providing  proper  fuel,  under  all  the  circum- 
stances. The  principle  of  law  as  to  this  mat- 
ter has  been  aptly  stated  by  Douglas,  J.,  in 
Raleigh  Hosiery  Co.  v.  Raleigh,  etc.,  R-  Co., 
131  N.  C.  238,  42  S.  B.  e02:  '"The  most  that 
courts  can  say  is  that,  if  a  railroad  com- 
pany or  any  one  else  fails  to  use  such  rea- 
sonable care  in  the  selection  and  use  of  its 
fuel  and  machinery  as  a  man  of  ordinary 
prudence,  dealing  with  his  own  affairs,  and 
having  a  due  regard  for  the  rights  and  safe- 
ty of  his  fellow  man,  would  use,  then  such 
failure  becomes  actionable  negligence.  This 
is  but  an  exemplification  of  the  ancient  max- 
im, 'Sic  utere  tuo  ut  alienum  non  Isedas.'" 
It  has  frequently  been  held  that  it  \a  error 
for  a  court  to  instruct  a  Jury  that  a  specific 
act  would  amount  to  an  exercise  of  ordinary 
care,  when  the  law  does  hot  pronounce  such 
to  be. 

[5]  5.  A  charge  to  the  effect  that  the  bur- 
den of  proof  is  on  the  plaintiff  to  show  that 
her  property  was  destroyed  by  fire,  iais  she 
contends,  and  that,  when  this  is  made  to 
appear,  the  presumption  of  negligence  is 
against  the  defendant,  is  not  open  to  the  crit- 
icism of  being  understood  by  the  Jury  to 
mean  that  upon  proof  of  the  burning,  with- 
out more,  the  plaintiff  could  recover.  There 
was  but  one  contention  of  the  plaintiff,  and 
that  was  that  her  house  had  been  destroyed 
by  fire  communicated  to  her  property  by  the 
negligent  operation  of  the  defendant's  loco- 
motive. 

[6]  6.  As  there  is  to  be  another  trial,  it  Is 
unnecessary  to  comment  on  an  occurrence 
Avhich  htippened  on  the  last  trial  and  which 
the  defendant  claims  to  have  been  prejudi- 
cial. The  nature  of  it  is  such  that  it  will 
not  probably  happen  again. 

Judgment  reversed. 

BECK,  J^  absent  The  other  Justices 
concur. 
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STATE  ex  reL  PHCENTX  MUT.  MFB  WB. 

CO.  T.  McMASTBR,  State  Ins. 

Gom*r. 

(Supreme  Court  of  South  Oarolina.    Mardi  15, 

1913.) 

1.  iNStTBANCE    (|     8*)    —    COMPELLING     ISSU- 
ANCE OF  License  to  Foreign  Company. 

Where  a  life  insurance  company  applied 
for  a  license  to  do  business  in  the  state  under 
Act  1910,  p.  772,  providing  that,  before  such 
licenses  are  issued,  the  insurance  commission- 
er shall  require  the  company  to  deposit  an 
approved  bond  or  approved  securities,  in  the 
discretion  of  the  commissioner,  and  tendered 
the  fees  and  ita  bond  with  a  surety,  and  where 
the  insurance  commissioner  refused  to  issue  a 
license  unless  the  company  showed  that  it  had 
invested  at  least  one-fourth  of  its  reserve  on 
South  Carolhia  policies  in  securities  named  in 
such  statute*  with  which  condition  the  com- 
pany did  not  offer  to  comply  in  any  degree 
whatever,  the  company  could  not  by  mandamus 
in  the  nature  of  an  appeal  under  Act  1912,  p. 
768,  entitled  "An  act  to  provide  a  method  of 
appeal  from  the  orders  and  rulings  of  the  insur- 
ance commissioner,"  compel  the  commissioner 
to  issue  the  license. 

FEd.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  |  7;   Dec.  Dig.  {  a*] 

2.  CONSTTTUTIOIfAL  LAW  ({  230*)— INSUBANCE 

(§  4*)— Equal  Pbotection  of  law— Licbwb- 

ing  inbusance  companies. 

That  the  insurance  commissioner  in  the 
exercise  of  the  discretion  given  him  under  Act 
1910,  p.  772,  providing  that,  before  licensing  an 
insurance  company,  he  may  require  it  to  de- 
posit an  approved  bond,  or  approved  securities, 
in  his  disciretion.  and  that,  before  granting  a 
license,  he  shall  be  satisfied  that  the  applicant 
is  qualified,  safe,  and  solvent,  requires  one  ap- 
plicant to  deposit  an  approved  bond  and  an- 
other to  deposit  approved  securities,  is  not 
a  denial  of  the  equaJ  protection  of  the  law 
guaranteed  by  Const,  art.  1,  §  5,  and  Const. 
tJ.  S.  amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  |  687;  Dec.  Dig.  § 
230;*  Insurance,  CentDig.  {  4;  DecDig.  §  4.*] 

"To  be  officially  reported." 

Original  application  for  writ  of  manda- 
mus in  the  nature  of  an  appeal  by  the  State, 
on  the  relation  of  the  Phoenix  Mutual  life 
Insurance  Company,  etc.,  against  Fitz  H.  Mc- 
Master,  as  Insurance  Ciommissioner  of  the 
State.  Application  refused,  and  appeal  dis- 
missed. 

T.  Moultrie  Mordecai,  of  Charleston,  for 
petitioner.  Attorney  General  Lyon  and  M. 
P.  De  Bruhl,  Asst.  Atty.  Gen.,  for  respond- 
ent 

GARY,  C.  J.  This  Is  an  application  to 
the  court  for  a  writ  of  mandamus  requiring 
the  respondent  to  issue  to  the  petitioner  a 
license  to  do  business  in  this  state  as  a  life 
Insurance  company;  and  is  in  the  nature 
of  an  appeal,  under  and  by  virtue  of  Acts 
1912,  p.  768,  entitled  "An  act  to  provide  a 
method  of  appeal,  from  the  orders,  rulings, 
or  decisions  of  the  insurance  commissioner." 

[1]  The  questions  under  consideration  in- 
volve the  construction  of  Acts  1910,  p.  772, 
which  contains  this  provision:  "Before  licens- 


ing any  insurance  company  to  do  business  in 
this  state,  the  insurance  commissioner  shall 
require  each  such  company,  to  deposit  with 
him  an  approved  bond  or  approved  securi- 
ties, in  the  discretion  of  the  commissioner, 
as  follows:  Each  legal  reserve  life  insur- 
ance company,  twenty  thousand  dollars;  each 
fire,  accident  or  casualty,  or  surety  insur- 
ance company,  ten  thousand  dollars."  The 
petitoner  tendered  the  fees  for  a  license  and 
its  bond  with  the  Gulf  &  Atlantic  Insurance 
Company  as  surety,  but  the  irespondent  re- 
fused to  issue  a  license,  unless  the  petitioner 
would  furnish  him  with  an  affidavit,  showing 
that  at  least  one-fourth  of  its  reserve  on 
South  Carolina  policies  had  been  invested 
in  the  securities  named  in  the  act  of  1910. 
The  following  securities  are  mentioned  in 
said  act:  Bonds  of  this  state,  or  of  any 
county,  city,  or  town  of  this  state;  or  first- 
mortgage  bonds  on  real  estate  in  this  state; 
or  first-mortgage  bonds  of  solvent  domestic 
corporations,  whose  property  is  situate  en- 
tirely within  this  state ;  or  any  property  sit- 
uate in  this  state  and  taxable  therein." 

The  petitioner  contends  that  the  refusal  to 
issue  the  license  was  an  abuse  of  discretion; 
also,  that  it  was  in  violation  of  article  1,  I 
5,  of  the  Constitution  of  this  state,  and  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  in  that  the  petitioner  was 
denied  the  equal  protection  of  the  laws,  and 
was  deprived  of  his  property  without  due 
process  of  law.  If  the  Insurance  commission- 
er had  merely  ruled  that  he  would  not  issue 
a  license  to  the  petitioner,  unless  it  deposit- 
ed with  him  approved  securities,  it  would  not 
have  the  right  to  compel  him  to  accept  an 
approved  bond,  as  the  statute  unquestionably 
conferred  upon  him  the  power  to  exercise 
his  discretion  in  this  respect  The  petition- 
er, however,  contends  that  it  was  beyond 
the  powers  conferred  upon  the  respondent 
by  the  statute  to  refuse  to  issue  the  license, 
unless  it  showed  that  it  had  Invested,  at 
least,  one-fourth  of  its  reserve  on  South  Car- 
olina policies;  that  the  effect  of  said  ruling 
is  to  Impose  another  condition  in  addition 
to  those  mentioned  in  the  statute ;  and  there- 
fore that  it  was  a  nullity.  The  petitioner  did 
not  offer  to  deposit  with  the  insurance  com- 
missioner any  securities  whatever,  nor  to 
comply  with  the  said  ruling  in  any  manner ; 
but,  in  effect,  attempted  to  exercise  its  own 
discretion  by  insisting  that  the  Insurance 
commissioner  should  accept  the  bond  which 
was  tendered.  Under  these  circumstances, 
the  petitioner  is  not  in  a  position  to  raise 
this  question,  as  it  has  failed  to  show  that 
said  ruling  was  prejudicial  to  its  rights. 
This  is  conclusive  of  the  case,  but,  as  the 
question  whether  the  petitioner  was  denied 
the  equal  protection  of  the  law  fairly  arises 
upon  the  record,  we  will  not  decline  to  con- 
sider it 
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[2]  Acts  1910,  p.  772,  provides:  "Before 
granting  a  certificate  of  authority  to  do  busi- 
ness in  tills  state  to  any  company,  the  In- 
surance commissioner  shall  be  satisfied  by 
proper  evidence,  that  such  applicant  for  li- 
cense, is  duly  qualified  to  do  business,  under 
the  laws  of  this  state;  that  it  is  safe  and 
solvent;  that  Its  dealings  are  fair  and  equi- 
table; and  that  it  conducts  Its  business  in  a 
manner  not  contrary  to  the  public  inter- 
ests.** It  will  thus  be  seen  that  the  statute 
contemplates  that  the  insurance  commission- 
er must  be  satisfied  by  proper  evidence  in 
each  and  every  case  that  the  applicant  pos- 
sesses the  necessary  qualifications  for  doing 
business  in  this  state,  and  that  in  each  case 
he  must  determine  whether  the  public  inter- 
est would  be  best  subserved  by  requiring  the 
particular  applicant  to  deposit  an  approved 
bond,  or  approved  securities.  By  this  con- 
struction alone,  can  the  discretionary  pow- 
ers conferred  upon  the  commissioner  be  ex- 
ercised, and  made  effective.  Therefore  the 
requirement  that  one  applicant  should  de- 
posit an  approved  bond  and  another  appli- 
cant approved  securities  is  not  a  denial  of 
the  equal  protection  of  the  law. 

From  these  conclusions  it  necessarily  fol- 
lows that  the  petitioner  was  not  deprived  of 
his  property,  without  due  process  of  law. 

It  is  the  Judgment  of  this  court  that  the 
application  for  a  writ  of  mandamus  be  re- 
fused, and  the  appeal  dismissed. 

WOODS,  HYDRICK,  WATTS,  and  FRAS- 
ER,  JJ.,  concur. 

(94  8.  C.  382) 

STATE   ex   rel.   SHERFESEB   et  al  v.  Mc- 

MASTER,  State  Ins.  Oom'r. 

(Supreme  Court  of  South  Carolina.    March  15, 

1913.) 

*'To  be  oflScially  reported." 

Original  mandamus  proceeding  by  the  State, 
ja  the  relation  of  Louis  Sherfesee  and  another, 
against  Fitz  H.  McMastcr,  as  Insurance  Com- 
missioner of  the  State.     Writ  denied. 

T.  Moultrie  Mordecai,  of  Charleston,  for  pe- 
titioner. Attorney  General  Lyon  and  M.  P. 
De  Bruhl,  Asst.  Atty.  Gen.,  for  respondent 

GARY,  C.  J.  This  case  was  heard  in  con- 
nection with  the  case  of  State  of  South  Caro- 
lina ex  relatione  Phoenix  Mutual  Life  Insurance 
Company,  a  Body  Corporate  under  the  Laws 
of  the  State  of  Connecticut,  Having  Its  Prin- 
cipal Place  of  Business  in  the  Ci^  of  Hart- 
ford, in  the  State  of  Connecticut,  and  Duly 
Licensed  to  do  Business  in  the  State  of  South 
Carolina,  Petitioner,  v.  Fitz  H.  McMaster,  as 
Insurance  CommiBsioner  of  the  State  of  South 
Carolina,  Respondent,  77  S.  E.  401,  in  which 
the  opinion  has  just  been  filed. 

The  facts  In  the  two  cases  are  similar,  and 
the  reasons  assigned  In  that  case  are  conclu- 
sive of  the  question  in  this  case. 

It  is  therefore  the  Judgment  of  this  court 
that  the  application  for  a  writ  of  mandamus 
be  refused,  and  the  appeal  dismissed. 

WOODS,  HYDRICK,  WATTS,  and  FRAS- 
ER,  JJ.,  concur. 


(M  8.  C.  40) 
EhE  parte  YORKS. 
SOUTHEJRN  RY.  CO.  v.  WEAVER. 

(Supreme  Court  of  South  Carolina.    March  15^ 

1913.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  75  S.  E  211. 

FJSR  COEtlAM.     After  careful  consldera 
tion  of  the  petition  herein,  this  court  is  satr 
isfied  that  no  material  question  of  law  or 
of  fact  has  either  been  overlooked  or  dis- 
regarded. 

It  is  therefore  ordered  that  the  petition 
for  a  rehearing  be  dismissed,  and  that  the 
order  heretofore  granted,  staying  the  re- 
mittitur, be  revoked. 

an  N.  c.  4€2) 

ANDERSON  v.  ATLANTIC  COAST  LINE 

R.  CO. 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

1.  Neglioenck  (§  1*)  —  Natubk  and  Bix- 

MENTS. 

"Negligence"  Ib  the  failure  to  exercise  or- 
dinary care. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  §  1;  Dec  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4763;  vpL  8,  pp.  7729-7731. j 

2.  Neoligencb  (§§  4,  136*)— Questions  fob 
Jury. 

What  is  ordinary  care  is  dependent  upon 
the  circumstances  and  is  usually  a  question  of 
fact  for  the  decision  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §§  6,  277-353;  Dec  Dig.  §§  4,  136.*] 

3.  Carriers  (§  303*)— Dischaboinq  Passen- 
gers—Requlatiowb. 

A  carrier  may  make  reasonable  regulations 
as  to  the  running  of  its  trains  and  determine 
the  part  of  the  train  to  be  nearest  the  station 
at  stops  having  due  regard  for  the  convenience 
of  the  traveling  public,  providing  reasonably 
safe  walkways  are  provided  from  the  place  of 
egress  to  the  station. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1216,  1218,  1224.  1226-1232, 
1234-1240,  1243;  Dec.  Dig.  |  303.*] 

4.  Carriers  (§  281*)— Dutibb  Towabd  Pas- 
senger Undeb  Disabzlitt. 

A  carrier  owes  a  degree  of  attention  be- 
vond  that  due  ordinary  passengers,  to  the  sick, 
lame,  children,  and  aged  persons,  and  those  af- 
fected with  a  disability  by  which  the  hazards 
of  travel  are  increased. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  1063-1097,   1241;   Dec.  Dig.  § 

5.  CaRRIEBS   (i   320*)— AOTIONB  FOB    INJURIES 
— SUFTIOIENCY  OF  EVIDENCE. 

Where  there  was  evidence  that  a  passen- 
ger was  feeble  and  delicate,  having  just  left  a 
sanatorium,  that  when  she  boarded  defendant's 
train  the  conductor  was  told  by  the  conductor 
on  the  connecting  road  that  she  had  been  sick 
and  to  take  good  care  of  her,  that  when  she 
reached  her  destination  the  weather  was  cold 
and  the  ground  damp,  that  the  porter  put  her 
off  on  the  wrong  side  of  the  train,  and,  when 
she  protested,  assisted  her  to  the  other  side  of 
the  train,  but  about  185  yards  from  the  sta- 
tion shed,  where  she  was  found  by  her  son. 
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weak,  cold,  and  shivering,  and  that  from  the 
exposure  she  contracted  bronchitis,  there  was 
■nfficient  evidence  of  defendant's  negligence  to 
make  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1118,  1126,  1149,  1163,  1160, 
1167,  llt9,  1190,  1217.  1233,  1244.  1248, 
1315-1325;  Dec.  Dig.  |  320.*] 

6.  Trial    (§    252*)— Instructions— Applioa- 
BiLiTT  OF  Facts. 

\Vhere  a  sick  passenger  was  put  oft  on 
the  wrong  side  of  the  train,  and  then  assisted 
to  the  other  side,  but  at  some  distance  from 
the  station,  and,  by  reason  of  the  exposure  in 
going  to  the  station,  contracted  bronchitis,  and 
there  was  no  evidence  that  she  suffered  any 
physical  injury  by  being  put  off  on  the  wrong 
side,  an  instruction  that,  if  she  was  frightened 
or  suffered  inconvenience  by  being  put  off  at 
that  side,  she  would  be  entitled  to  recover  even 
though  her  sickness  was  not  caused  thereby, 
was  erroneous,  since  there  can  be  no  recovery 
for  mere  fright,  and  the  recovery  for  putting 
her  off  on  the  wrong  side  should  have  been  con- 
fined to  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505.  59(^612 ;  Dec.  Dig.  §  252.*] 

Walker  and  Brown,  JJ.,  dissenting  in  part 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty;   Daniels,  Judge. 

Action  by  Margaret  S.  Anderson  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    New  trial  ordered. 

This  is  an  action  to  recover  damages 
caused,  as  alleged,  by  the  negligence  of  the 
defendant  The  .plaintiff  left  the  sanatorium 
of  Dr.  Stams,  In  Atlanta,  Ga.,  at  7:30  o'clock 
on  the  morning  of  February  23,  1911,  for 
her  home  in  Wilson,  N.  C  She  had  been  a 
patient  in  the  sanatorium  for  seven  weeks, 
and  was  feeble  and  .delicate.  She  was  ac< 
companied  to  the  train  at  Atlanta  by  a  nurse, 
who  told  the  conductor  that  the  plaintiff  was 
from  the  sanatorium  and  had  been  very  sick. 
The  defendant's  track  does  not  run  into  At- 
lanta, and  the  plaintiff  did  not  become  a  pas- 
senger on  the  defendant's  train  until  she 
reached  Augusta,  Ga. 

The  plaintiff  offered  evidence  tending  to 
prove  that  the  conductor  from  Atlanta  put 
her  on  the  defendant's  train  In  Augusta  and 
told  the  conductor  on  the  defendant's  train 
that  the  plaintiff  had  been  very  sick  In  the 
hospital  and  had  a  long  trip  to  take  and  he 
wanted  him  to  take  good  care  of  plaintiff, 
not  to  let  her  lift  anything  or  be  exposed, 
and  the  conductor  on  defendant's  train  said 
he  would  take  care  of  her ;  that,  when  the 
plaintiff  left  Atlanta,  the  weather  was  pleas- 
ant; that,  when  she  arrived  at  Wilson  about 
2:30  o'clock  the  following  morning,  the  weath- 
er had  tamed  very  cold  and  the  ground  was 
damp  and  cold;  that  her  train  was  due  to 
arrive  at  Wilson,  N.  C,  at  12:50  a.  m.,  but 
did  not  actually  arrive  until  2:16  o'clock  a. 
xn.;  that  the  defendant  company  has  a  shed 
at  the  passenger  station  in  Wilson,  which  ex- 
tends from  Nash  street  to  Green  street,  a  dis- 
tance of  about  210  yards ;  that  the  passenger 


station  proper  is  about  55  yards  from  the 
center  of  Nash  street ;  that  upon  the  arrival 
of  the  train  at  Wilson  the  Pullman  porter 
put  the  plaintiff  off  on  the  east  side  of  the 
track,  or  the  side  opposite  from  the  one  on 
which  the  passenger  station  is  located;  that 
the  plaintiff  begged  the  porter  not  to  put  her 
off  there,  and  finally  convinced  the  porter 
that  she  was  either  in  some  strange  town  or 
on  the  wrong  side  of  the  track,  and  he  then 
assisted  her  to  disembark  on  the  west  side 
of  the  track,  or  on  the  same  side  that  the  pas- 
senger station  is  on,  but  185  yards  from  the 
^d  of  the  shed  on  Nash  street;  that,  some 
time  after  the  plaintiff  was  placed  on  the 
west  side  of  the  track,  her  son,  who  had  gone 
to  meet  her  at  the  station,  found  her  weak, 
cold,  and  shivering ;  that  he  assisted  her  to 
the  passenger  station  and  into  the  waiting- 
room,  where  he  wrapped  her  up,  after  she 
had  warmed,  and  then  placed  her  in  a  top 
buggy,  which  had  curtains,  a  storm  cloth, 
and  a  blizzard  storm  cloth  like  the  front  of 
an  automobile  with  isinglass  in  it,  and  also 
a  heavy  lap  robe,  and  he  then  took  her  to  her 
home,  which  required  something  like  10  min- 
utes; that,  when  the  plaintiff  reached  her 
home  and  was  met  by  her  husband,  she  be- 
gan to  cry  and  immediately  went  to  bed,  and 
the  next  night  after  she  reached  home  she 
was  taken  with  sneezing  and  coughing,  and 
the  second  night  she  had  a  rise  of  fever ;  that 
she  grew  worse  for  several  days  and  became 
unconscious,  and  had  a  marked  case  of  bron- 
chitis, and  stimulants  had  to  be  given  to  her 
to  keep  her  heart  from  stopping;  that  she 
had  paroxysms  of  coughing,  after  which  she 
would  fall  back  in  an  unconscious  condition 
until  more  stimulants  could  be  given  to  rally 
her  pulse.  There  was  no  evidence  that  the 
plaintiff  was  injured  by  reason  of  defects  in 
the  walkway.  There  was  other  evidence  on 
the  part  of  the  plaintiff  tending  to  prove  that 
her  sickness  was  caused  by  exposure  in  go- 
ing from  the  west  side  of  the  train  to  the  sta- 
tion, but  no  evidence  of  any  physical  injury 
by  being  put  off  on  the  east  side  of  the  track. 
His  honor  charged  the  jury,  among  other 
things,  as  follows:  (1)  "Now,  if  you  have 
foimd  that  the  defendant  was  negligent  in 
putting  her  off  or  assisting  her  to  alight  at 
that  place,  and  that  it  was  cold  and  she  was 
chilled  and  frightened  by  reason  of  that,  as 
a  proximate  cause  of  that,  then  you  would 
answer  the  first  issue,  'Yes,'  without  regard 
to  whether  or  not  her  sickness  was  brought 
on  by  it  as  a  proximate  consequence  of  the 
defendant's  negligence,  because,  if  she  was 
frightened  or  suffered  Inconvenience  even, 
while  there  upon  the  ground,  and  that  was 
caused  proximately  by  the  negligent  act  of 
the  defendant,  she  would  be  entitled  to  recov- 
er, and  you  would  answer  this  first  issue, 
'Yes,'  because  that  would  be  an  injury,  if  you 
find  that  to  be  so,  to  be  Inconvenienced  or  an- 
noyed  or   frightened    would   be   an   injury. 
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though,  of  course,  not  as  great  an  Injury  as 
the  other  allegation  of  her  protracted  Illness." 
Defendant  excepted.  (2)  "As  I  have  stated 
to  you  before,  gentlemen,  any  fright  or  incon- 
venience or  suffering  that  she  suffered  on  the 
east  side  of  the  track,  which  was  immediately 
and  proximately  caused  by  the  defendant's 
negligence,  if  there  was  such  negligence,  and 
it  Is  admitted  that  there  was  negligence 
there,  she  would  be  entitled  to  a  reasonable 
compensation  for  that,  whatever  was  proxi- 
mately caused  by  the  negligence  of  the  de- 
fendant" Defendant  excepted.  There  was  a 
motion  for  Judgment  of  nonsuit,  which  was 
overruled,  and  defendant  excepted.  Verdict 
and  Judgment  for  plaintiff,  and  defendant  ex- 
cepted and  appealed. 

F.  S.  Sprulll,  of  Rocky  Mount,  for  appel- 
lant. Barnes  &  Dickinson  and  Woodard  & 
Hassell,  all  of  Wilson,  for  appellee. 

ALLEN,  J.  If  the  plaintiff  had  been  well 
and  strong,  or  if  there  was  no  evidence  that 
the  defendant  had  notice  of  her  feeble  condi- 
tion, we  would  hold  that  there  could  be  no 
recovery,  except  of  nominal  damages  for  put- 
ting her  off  on  the  wrong  side  of  the  train, 
because  under  such  circumstances  the  evi- 
dence In  this  case  would  fail  to  show  a 
breach  of  duty.  There  is,  however,  evidence 
that  she  was  feeble;  that  the  defendant  knew 
of  this  fact;  and  that  she  suffered  by  rea- 
son of  exposure  on  the  west  side  of  the  train, 
which  might  have  been  averted. 

[1,2]  "Negligence"  is  the  failure  to  exer- 
cise ordinary  care,  but  what  is  ordinary  care 
is  dependent  upon  the  circumstances,  and  is 
usually  a  question  of  fact  for  the  decision  of 
a  Jury. 

[3]  The  carrier  may  make  reasonable  reg- 
ulations as  to  the  running  of  its  trains,  and 
may  determine  the  part  of  the  train  to  be 
nearest  the  station  at  stops,  having  a  due  re- 
gard for  the  convenience  of  the  traveling  pub- 
lic, and  providing  reasonably  safe  walkways 
from  the  place  of  egress  to  the  station,  and 
it  would  seriously  interfere  with  the  opera- 
tion of  trains,  the  maintenance  of  schedules, 
and  the  right  of  passengers  to  be  transport- 
ed without  unnecessary  delay,  to  impose  the 
duty  of  stopping  each  car  so  that  all  passen- 
gers could  alight  nearest  to  the  station. 

[4]  Nor  is  the  carrier  required  to  furnish 
a  nurse  or  attendant  for  a  sick  passenger; 
but,  as  was  said  by  Justice  Brown  in  Clark 
V.  Traction  Co.,  138  N.  C.  82,  50  S.  m  520, 
107  Am.  St  Rep.  026:  "The  authorities  are 
all  to  the  effect  that  a  degree  of  attention  be- 
yond that  due  to  ordinary  passengers  should 
be  bestowed  on  those  affected  with  a  disabil- 
ity by  which  the  hazards  of  travel  are  in- 
creased. The  sick,  the  lame,  children,  and 
aged  persons  are  entitled  to  more  care  and 
attention  from  those  in  charge  of  a  car  than 
those  in  full  possession  of  their  strength  and 
faculties."     Groom  v.  Railroad,  52  Minn.  296, 


63  N.  W.  1128,  18  L.  R.  A.  602,  38  Am.  St 
Rep.  557 ;   Sheridan  ▼.  Railroad,  36  N.  Y.  3d, 
93  Am.   Dec.  490;    Railroad  ▼•   Powell,  40 
Ind.  37. 

[6]  Applying  this  principle,  and  considering 
all  the  circumstances,  we  are  of  opinion  there 
was  some  evidence  of  negligence  in  puttin^r 
the  plaintiff  off  on  the  west  side  of  the  trade, 
and  that  this  was  the  cause  of  her  subse- 
quent sickness.  As  the  question  must  be  con* 
sldered  by  another  Jury,  because  of  error 
hereafter  pointed  out,  we  forbear  to  discuss 
it  further,  'except  to  say  that  the  Jury  should 
be  instructed,  under  the  evidence  as  now  pre- 
sented, that  they  cannot  allow  any  damages 
on  account  of  sickness,  unless  they  find  that 
the  exposure  from  the  time  she  left  the  traia 
on  the  west  side  until  she  reached  the  wait- 
ing room  caused  it 

[61  The  charge  on  the  issue  of  damages  is 
erroneous.  The  damages  are  awarded  as  one 
sum,  and  his  honor  did  not  confine  the  recov- 
ery for  wrongfully  putting  her  off  on  the  east 
side  to  nominal  damages.  On  the  contrary, 
he  told  the  Jury  they  might  award  compensa- 
tory damages  for  fright  caused  on  the  east 
side  of  the  train,  disconnected  from  any  phys- 
ical injury,  and  this  is  material  because  it 
may  be  the  Jury  were  not  satisfied  that  the 
exposure  after  the  plaintiff  left  the  train  on 
the  west  side  caused  her  to  be  sick,  and  that 
the  damages  awarded  were  for  fright  alone. 
The  statement  in  Kimberly  v.  Howland,  143 
N.  a  403,  55  S.  B.  778,  7  U  R.  A.  (N.  S.)  545, 
that  "ail  the  courts  agree  that  mere  fright, 
unaccompanied  by  physical  injury,  cannot  be 
considered  as  an  element  of  damage,"  is  fully 
sustained  by  the  authorities. 

There  must  therefore  be  a  new  trial  for 
the  error  pointed  out 

New  trial. 

WALKER  and  BROWN,  JJ.,  while  consent- 
ing to  a  new  trial,  in  deference  to  the  views 
of  the  majority  of  the  court,  are>  of  opinion 
that  there  is  no  evidence  of  negligence  upon 
the  part  of  the  defendant  and  that  the  mo- 
tion to  nonsuit  should  have  been  sustained. 


(m  K.  C.  506) 

FIRST  NAT.  BANK  OF  WILSON  ▼. 
JOHNSTON  et  ai 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

1.  Replevin  (§  116*)— Sale  of  Pbopbbtt— 
Damages  fob  Sale— Title  to  Pbopebtt. 

Where,  in  an  action  on  a  note  secured  by 
a  chattel  mortgage,  the  mortgaged  property 
was  seized  and  sold  in  claim  and  delivery  pro- 
ceedings, and  it  was  adjudged  in  the  suit  that 
tlie  note  liad  already  been  paid,  and  judgment 
was  given  for  defendant  and  his  damages  as- 
sessed at  a  specific  amount,  on  the  payment  of 
the  judgment  for  damages  the  title  to  the  prop- 
erty seized  passed  from  the  defendant. 

[Ed.   Note.— For    other   cases,   s^   Replevin, 
Cent  Dig.  |  437;  Dec  Dig.  §  116.*] 
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2:  Pledges  (§  11*)— Pobbbssion  of  Pbopebtt. 
Delivery  of  possession  is  essential  to  a 
pledge,  and  therefore  where  an  attorney  for  a 
nonresident  brings  suit  on  a  note  secured  by  a 
chattel  mortgage,  and  seizes  and  sells  the  mort- 
gaged property  nnder  claim  and  ileliyery  pro- 
ceedings, and  as  agent  for  a  surety  company 
executes  replevy  bonds  in  such  proceedings,  and 
receives  the  proceeds  of  the  property,  and  in 
the  suit  it  is  held  that  the  note  had  been  paid, 
and  a  judgment  was  rendered  for  defendant 
for  the  value  o'f  the  property,  the  proceeds  of 
the  property  held  by  the  attorney  are  not 
pledged  to  the  payment  of  the  sdm  which  the 
surety  company  was  obliged  to  pay  by  a  let- 
ter from  the  attorney  to  the  company,  in  which 
he  states  that  he  will  put  the  net  proceeds  of 
the  sale  in  the  bank,  to  remain  there  until  final 
judgment  is  rendered,  and  that  he  would  not 
think  of  sending  the  proceeds  of  the  sale  out 
of  the  state,  until  it  is  determined  who  is  enti- 
tled to  the  money,  and  in  a  suit  against  plain- 
tiff in  an  action  on  the  note  the  fund  may  be 
attached. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  §§  28-35;  Dec.  Dig.  8  II.*] 

3.  AxTAcnMENT  (§  64*)— Pbopebtt  in  Gusto - 

DIA  Legis. 

Proceeds  of  property  sold  in  claim  and  de- 
livery proceedings,  on  being  paid  to  the  attor- 
ney for  plaintiff,  are  subject  to  attachment  as 
plaintiff*s  property,  and  not  exempt  as  being 
in  custodia  legis. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  8§  181-188;  Dec  Dig.  §  64.*] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty;  Daniels,  Judge. 

Action  by  the  Mrst  National  Bank  of  Wil- 
son against  F.  W.  Johnston  and  others. 
From  a  judgment  for  plaintiff,  defendant 
Johnston  appeals.    Affirmed. 

The  action  was  to  recover  on  a  note  for 
$2,500,  subject  to  some  credits,  executed  by 
defendant  F.  W.  Johnston  and  one  James 
Mulligan,  deceased,  to  plaintiff  bank.  John- 
ston being  a  nonresident,  summons  was  duly 
served  by  publication  as  to  him,  and,  on  at- 
tachment Issued  In.  cause,  same  was  levied 
on  $2,500  held  by  Barnes  and  Dickinson,  also 
made  parties  defendant.  It  was  claimed  by 
said  defendants,  Barnes  and  Dickinson,  that 
tbey  held  said  ^,500  as  attorneys  for  the 
United  States  Fidelity  &  Guaranty  Company, 
a  corporation  that  had  gone  on  Johnston's 
bond  in  a  certain  claim  and  delivery  proceed- 
ing by  said  Johnston  against  Mulligan.  To  de- 
termine this  question,  an  issue  was  submit- 
ted to  the  jury  as  follows:  "Did  the  defend- 
ants Barnes  and  Dickinson  hold  the  funds 
received  by  them  from  the  sale  of  the  prop- 
erty seized  in  the  case  of  Johnston  v.  Mulli- 
gan's Administrators,  In  pledge,  or  other- 
wise, to  indemnity  the  United  States  Fidelity 
&  Guaranty  Oompany  upon  the  bonds  execute 
ed  by  Johnston  upon  which  the  United  States 
Fidelity  &  Guaranty  Company  was  surety? 
Answer:  No."  The  court  charged  the  jury 
tbat,  if  they  believed  the  evidence,  to  answer 
the  issue  "No,"  and  the  jury  so  rendered 
their  verdict  TTiereupon  the  court  gave 
judgment  establishing  an  indebtedness  of 
Johnston  on  the  note  at  $2,125,  with  interest, 


and  that  the  money  seized  by  process  and 
attachment  to  the  extent  required  be  applied 
in  payment  Defendant  excepted  and  ap- 
pealed. 

Barnes  &  Dickinson  and  Oonnor  &  Connor, 
all  of  Wilson,  for  appellant  F.  B.  SprulU, 
of  Rocky  Mount,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
It  appeared  in  evidence  that  defendant  John- 
ston, claiming  to  hold  an  unpaid  note  against 
one  James  Mulligan,  now  deceased,  with  a 
chattel  mortgage  to  secure  same  on  a  large 
amount  of  personal  property,  instituted 
claim  and  delivery  for  the  property,  and  the 
same  was  seized  and  sold  by  advertisement, 
defendants  Barnes  and  Dickinson  being 
Johnston's  attorneys  in  the  cause^  and  con- 
ducting the  sales,  and  the  money  seized  and 
held  under  attachment  in  the  present  suit 
being  a  part  of  the  proceeds  of  said  sales; 
that  Barnes  and  Dickinson  at  the  time  of 
suit  instituted  were  also  agents  of  the  United 
States  Fidelity  &  Guaranty  Company,  and 
acting  for  said  company,  and,  after  confer- 
ring fully  with  their  principal,  signed  the 
replevy  bonds  in  the  claim  and  delivery  pro- 
ceedings. This  last  action  coming  on  for 
trial,  in  due  course  it  was  established  that 
the  $12,000  note  secuf ed  by  the  chattel  mort- 
gage had  been  paid,  and,  the  findings  and 
facts  admitted  showing  that  the  property 
seized  had  all  been  sold  by  Johnston  or  his  at- 
torneys to  various  persons  throughout  the 
community,  an  issue  was  submitted  as  to  its 
value,  and  the  same  was  fixed  at  $5,900,  and 
judgment  for  said  sum  duly  entered  against 
said  Johnston  and  the  surety  on  the  replevy 
bond,  to  wit,  the  Fidelity  &  Guaranty  Com- 
pany ;  that  prior  to  said  judgment  the  present 
attachment  was  issued  and  levied  on  the  pro- 
ceeds from  the  sales  of  the  personal  property, 
under  the  mortgage^  in  the  hands  of  Barnes 
and  Dickinson  to  the  amount  of  $2,500  and, 
on  the  rendition  of  said  judgment,  Barnes 
and  Dickinson  applied  the  remainder  of  such 
proceeds  on  the  above  judgment,  and  the 
balance  due  on  such  judgment  was  paid  by 
the  indemnity  company,  satisfying  the  same 
infuU. 

[1]  On  the  payment  of  the  judgment  for 
damages,  the  title  to  the  property  seized 
passed  from  the  estate  of  Mulligan,  the  orig- 
inal owner,  and  its  representatives  (Bride- 
house  V.  Brlckhouse,  38  N.  C.  404;  White  v. 
Martin,  1  Port  [Ala.]  215,  26  Aul  Dec.  366; 
28  A.  &  E.  p.  738),  and  this  seizure  and  sale 
having  been  made  at  the  suit  of  Johnston 
and  by  his  attorneys,  both  in  law  and  fact 
Barnes  and  Dickinson,  the  properly  or  its 
proceeds  should  be  considered  as  Johnston's, 
subject  to  the  rights  of  plaintiff,  under  the 
attachment  Unless  It  Is  shown  that  the  own- 
ership has  been  altered  or  In  some  way  af- 
fected. On  careful  perusal  of  the  record,  we 
find  no  facts  amounting  to  legal  evidence 
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wMdi  tend  to  establish  any  snch  change. 
From  the  testimony  of  Mr.  Dickinson,  who 
seems  to  have  dealt  with  both  prindxMils  in 
perfect  fairness  and  to  have  made  a  frank 
and  satisfactory  statement  of  the,  facts,  this 
firm,  as  stated,  represented  Johnston  in  the 
suit,  and,  furthermore,  held  a  written  power 
of  attorney  under  seal  from  him,  conferring 
ample  authority  to  act  for  him  in  the  prem- 
ises, both  in  the  snit  and  subsequent  sale 
and  disposition  of  the  proceeds,  and  the  only 
part  of  his  testimony  having  any  tendency 
to  sustain  a  claim  in  behalf  of  the  fidelity 
company  is  that  when  he  writes  to  his  prin- 
cipal as  follows:  "We  would  have  hesitated 
to  execute  these  two  bonds  for  F.  W.  John- 
ston if  we  had  not  been  attorneys  for  him 
and  thus  in  a  position  to  protiKSt  the  company. 
Each  of  these  bonds  simply  guarantees  to 
return  property  or  its  value,  as  the  court 
may  direct,  and  since  the  property  will  be 
sold  next  Monday,  August  9th,  as  the  inclosed 
notice  will  show,  we  expect  to  liave  the 
net  proceeds  of  the  sale  put  in  the  bank 
where  it  will  remain  until  the  final  Judgment 
is  rendered.  Of  course  we  would  not  think 
of  executing  these  bonds  and  then  send  the 
proceeds  of  the  sale  out  of  the  state  until  it 
is  determined  in  court  which  of  the  litigants 
is  entitled  to  the  money."  The  utmost  that 
could  be  claimed  here  in  our  view  was  an 
agreement  not  to  allow  the  money  to  leave 
the  state,  but  there  is  no  suggestion  in  this 
communication  that  the  writer  or  his  firm 
held  the  proceeds  while  in  the  state,  other- 
wise than  for  Johnston. 

[2]  It  is  urged  that  the  facts  should  be 
held  to  make  out  a  pledge  in  favor  of  the 
company  or  an  equitable  agreement  to  make 
oqe,  but  it  is  familiar  learning  that  to  estab- 
lish a  pledge  there  must  be  a  delivery  of  the 
possession  there  (McCoy  v.  Lassiter,  05  N.  G. 
88),  and  in  our  view  there  was  neither  such 
charge  shown  in  this  statement,  nor  any 
agreement  to  make  one. 

[3]  Again,  it  is  suggested  that  attachment 
would  not  lie  because  the  proceeds  of  this 
property  should  be  considered  and  dealt  with 
as  in  custodia  legis.  There  are  many  cases 
which  hold  that  property  in  custodia  legis 
is  not,  under  certain  circumstances,  liable  to 
be  levied  on  by  attachment,  but  in  this  state 
the  principle  is  not  allowed  to  prevail  where 
the  interest  of  an  individual  or  litigant  has 
been  ascertained  or  declared  and  is  no  long- 
er required  by  the  exigency  of  some  court 
writ  or  mandate  or  decree.  Le  Roy  v. 
Jacoboaky,  136  N.  C.  458,  48  S.  E.  706,  67 
U  R.  A.  977;  Qaither  v.  Ballew,  49  N.  C. 
488,  69  Am.  Dec.  763;  Boy  Ian  v.  Hines,  62 
W.  Va.  486,  59  S.  B.  503,  13  L.  R.  A.  (N.  B.) 
759,  125  Am.  St  Rep.  983.  In  the  case  before 
us  the  judgment  awarding  damages  for  the 
property  wrongfully  seized  has  been  fully 
satisfied.  The  title  to  the  porperty  or  its 
proceeds  are  in  the  hands  of  Barnes  and 


Dickinson,  attorneys  for  F.  W.  Johnston,  the 
plaintiff's  debtor,  or  were  at  the  time  of 
the  attachment  levied.  There  is  no  writ 
or  mandate  or  Judgment  of  the  court  In 
the  claim  and  delivery  proceedings,  which 
requires  its  further  retention,  and  we  concur 
with  his  honor  in  the  ruling  that  on  the  evi- 
dence, if  believed,  it  was  subject  to  the  at- 
tachment issued  in  plaintiff's  suit  There  Is 
no  error,  and  the  judgment  of  the  superior 
court  is  afflrmedl 
No  error. 

(ISl  N.  C.  S68) 

WEIiLS  v.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme   Court  of  North   Carolina.     March 

12,  1913.) 

1.  Trial  ({  252*) ~-In juries  to  Servant — 
Instructions— Neolioenqb  —  Afflicatioit 
TO  Evidence. 

A  chari^e  requested  in  a  section  hand's  ac- 
tion for  injuries  b^  falling  while  crossing  a 
ditch  with  a  cross-tie  while  walking  on  another 
tie  that,  if  the  tie  on  which  plaintiff  was  pass- 
ing was  firm  and  did  not  turn,  defendant  was 
not  negligent,  was  properly  refused,  where 
there  was  evidence  of  negligence  both  as  to  the 
width  of  the  tie  bridge  and  the  conduct  of  the 
employ^  who  was  carrying  the  other  end  of 
the  tie. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  505,  596-612;    Dec.  Dig.  §  252.*] 

2.  Trial  (|  252* )— Injuries  to  Servant — 
Instructions— Application  to  Evidence — 
Negligence. 

The  refusal  of  an  instruction,  in  an  action 
for  a  section  hand's  injuries  by  falling  while 
carrying  a  tie  over  a  ditch  and  walking  on  an- 
other  tie,  that  if  plaintiff  was  injured  because 
of  the  long  step  of  the  employ^  carrying  the 
other  end  of  the  tie,  the  jury  should  find 
against  negligence,  was  properly  refused,  where 
there  was  evidence  that  the  other  employ^  was 
negligent  in  carrying  the  tie^  and  that  the  tie 
ordered  to  be  used  for  a  bridge  was  too  nar- 
row and  wobbly. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  505,  596-612;    Dec  Dig.  §  252.*] 

3.  Master  and  Servant  (§  180*)— Fellow 
Servants— Abolition  of  Doctrine. 

Under  the  substantially  direct  provisions 
of  Revisal  1908,  §  2646,  any  negligence  by  a 
fellow  servant  of  a  railroad  employiS  result- 
ing in  injury  is  attributable  to  the  company, 
making  it  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Matter  and 
Servant,  Cent  Dig.  ||  359-361,  363-368;  Dec. 
Dig.  I  180.*] 

4.  Master  and  Servaut  (|  235*)— Conteib- 
utobt  Neoligengb. 

An  employ^  is  charged  with  knowledge  of 
the  conditions  he  could  have  discovered  by  ordi- 
nary care,  but  Is  not  guilty  of  contributory 
negligence  for  working  m  a  dangerous  situa- 
tion, unless  it  is  so  obvious  that  one  of  ordi 
nary  prudence  would  have  refused  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  710-722;  Dec  Dig.  { 
235.*] 

5.  Master  and  Sebvant  (§  114*)— Nbqli- 

OENCE. 

If  a  tie  which  a  section  foreman  directed 
to  be  used  as  a  bridge  by  the  men  for  carrying 
ties  across  a  ditch  was  too  narrow  and  un- 
steady, the   section  foreman  was  negligent  in 
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not  having  It  made  wider  and  fastening  the  ties 
down. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  179,  200;  Dec.  Dig.  § 
114.*] 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;  Carter,  Judge. 

Action  by  G.  T.  Wells  against  the  Atlantic 
Coast  Ldne  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Davis  &  Davis,  of  Wilmington,  H.  L.  Stev- 
ens, of  Warsaw,  and  J.  T.  Bland,  of  Burgaw, 
for  appellant  R.  6.  Grady,  of  Wilmington, 
and  GL  E.  McCullen,  of  Burgaw,  for  appellee. 

CLARK,  C.  J.  The  plaintiff,  a  section 
hand,  under  the  orders  of  the  sectionmaster, 
was  carrying  cross-ties  across  a  ditch  three 
or  four  feet  deep,  and  six  or  seven  feet  wide, 
and  loading  them  on  a  hand  car.  The  sec- 
tionmaster had  caused  one  cross-tie  to  be 
laid  across  this  ditch  to  be  i;sed  as  a  bridge. 
There  was  evidence  that  one  cross- tie  was 
too  narrow  for  safety,  that  it  was  not  level, 
but  wobbly,  and  was  not  kept  in  place  by 
any  stob,  and  that  as  the  plaintiff  went 
across  another  employ^  carrying  the  front 
end  of  a  tie  on  his  shoulder  and  the  plain- 
tiff the  rear  end  on  his  shoulder,  the  employ^ 
at  the  front  end  stepped  off  in  a  negligent 
manner,  by  which  the  plaintiff  was  Jerked 
ofT  the  bridge,  and  fell  to  the  ground,  the 
cross-tie  which  he  was  carrying  on  this 
shoulder  failing  on  his  arm  and  breaking  it 

[1]  The  first  assignment  of  error  for  fail- 
ure to  nonsuit  need  not  be  discussed.  The 
second  assignment  of  error,  for  refusal  to 
charge  that,  if  the  cross-tie  on  which  plain- 
tiff was  passing  ''was  firm  and  solid  and  did 
not  reel  or  turn,  then  the  defendant  is  not 
guilty  of  negligence,  and  the  Jury  will  answer 
the  first  issue  *No,*"  was  properly  refused, 
for  there  was  allegation  and  evidence  of  neg- 
ligence both  as  to  the  width  of  the  bridge 
and  the  conduct  of  the  fellow  servant  who 
was  carrying  the  front  end  of  the  cross-tia 

[2]  The  third  and  seventh  assignments  of 
error  that  the  court  refused  to  charge  that  if 
the  plaintiff  was  'Injured  by  the  reason  of 
the  long  step  of  Brinkley  or  by  slipping  from 
the  tie,  the  jury  should  answer  the  first  Issue 
'No,'  '*  cannot  l>e  sustained,  for,  if  the  con- 
duct of  Brinkley,  who  was  carrying  the  front 
end  of  the  tie,  was  negligent,  the  defendant 
was  not  excused;  besides,  there  was  allega- 
tion and  proof  tending  to  show  further  neg- 
ligence in  the  narrowness  of  the  bridge,  and 
from  its  unfixedness  and  from  its  wobbly 
condition. 

[3]  The  fourth  assignment  of  error  is  be- 
cause the  court  charged  "by  virtue  of  this 
statute  any  negligence  on  the  part  of  a  fel- 
low servant  of  the  plaintiff,  on  the  part  of 
A.  P.  Briiikley  or  of  the  section  boss,  Capt. 
Brinkley,  which  resulted  proximately  in  the 
injury  of  the  plaintiff,  would  be  attributed 


or  imputed  to  the  defendant."  The  charge  of 
the  court  was  correct  PelFs  Rev.  |  2646; 
Fitzgerald  v.  Railroad,  141  N.  C.  634,  64  S. 
E.  391,  6  L.  R.  A.  (N.  S.)  337;  Sigman  ▼.  Rail- 
road, 136  N.  C.  181,  47  S.  B.  420. 

[4]  The  sixth  assignment  of  error  is  to  th^ 
following  part  of  the  charge:  "It  is  the  duty 
of  the  employ^  to  observe,  and  he  is  charge- 
able with,  those  conditions  he  could  discover 
by  the  exercise  of  ordinary  care,  but  he  is 
not  guilty  of  contributory  negligence  because 
he  works  in  the  presence  of  danger,  unless  it 
is  so  obvious  that  a  man  of  ordinary  pru- 
dence would  have  refused  to  do  so."  This 
charge  is  amply  supported  by  the  uniform  de- 
cisions of  this  court  In  this  case  Brinkley, 
the  fellow  servant,  was  carrying  on  his 
shoulder  the  front  end  of  the  tie,  and  there 
was  evidence  which  tended  to  show  that  by 
suddenly  making  a  long  step  off  the  bridge 
and  a  little  to  one  side,  he  Jerked  and  over- 
balanced the  plaintiff,  who  was  carrying  the 
rear  end  of  the  tie,  and  caused  him  to  fall 
with  the  tie  on  his  shoulder  and  break  his 
arm. 

[5]  There  was  evidence  also  tending  to 
show  that  the  bridge  was  unsteady  and  also 
that  it  was  too  narrow,  and,  if  these  caused 
or  contributed  to  the  injury,  it  was  the  neg- 
ligence of  the  sectionmaster  who  might  have 
placed  two  ties  across  the  ditch,  and  have 
fastened  them  down  so  as  to  be  safe.  The 
defendant  relies  upon  Simpson  v.  Railroad, 
154  N.  C.  51,  69  S.  E.  683,  and  Brookshire  v. 
Electric  Co.,  152  N.  C.  670,  68  S.  B.  215.  But 
these  cases  are  not  analogous.  In  the  former 
case  the  plaintiff  was  injured  by  a  tie  falling 
from  a  pile  of  ties  on  the  car,  and  the  court 
said  that  in  the  absence  of  evidence  that  the 
ties  were  carelessly  piled,  it  was  boupd  to 
regard  the  injury  as  the  result  of  an  acci- 
dent In  Brookshire  v.  Electric  Co.  the  evi- 
dence failed  to  show  any  negligent  act  on  the 
part  of  the  company  or  of  the  fellow  serv- 
ants who  were  engaged  with  the  plaintiff  in 
carrying  a  pole.  In  this  case  there  was  evi- 
dence of  the  negligent  conduct  of  the  fellow 
servant  in  stepping  off  the  bridge  by  a  long 
stride  and  to  one  side  Instead  of  straight 
forward,  and  also  of  the  section  boss  in  not 
making  the  bridge  ?ride  enough  for  the  occa- 
sion or  sufficiently  steady  to  be  safe. 

The  case  was  properly  submitted  to  the 
Jury  under  a  charge  In  which  we  find  no  er- 
ror, 

(Ifil  N.  C.  357) 

BEACOM   V.   AMOS. 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

1.  Pabtition   (§  9*)— By   Act  of  Parties— 
Operation  and  Effect. 

Plaintiff  and  her  sister,  to  whom  land  was 
devised  in  fee,  with  a  contingent  remainder  to 
the  survivor  if  the  other  died  without  issue, 
executed  deeds  each  to  the  other,  conveying 
certain  parts  of  the  land  absolutely  and  in  fe« 
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■iinple,  free  from  any  claims  of  the  grantor. 
Betd  that,  while  ordinarily  a  voluntary  par- 
tition merely  assigns  a  share  of  the  common 
property  to  each  party,  without  creating  any 
new  estate,  the  deeds  diyested  the  ejstate  of  its 
contingent  character,  and  destroyed  the  right 
of  survivorship,  and  hence  plaintiff,  upon  the 
death  of  her  sister  without  issue,  was  not  en- 
titled to  the  possession  of  that  conveyed  to  the 
sister,  especially  where  other  instruments,  ex- 
ecuted at  the  same  time  by  those  interested  un- 
der the  will,  showed  an  intent  to  effectuate  a 
final  settlement. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  $S  2Q-S2;  Dec.  Dig.  §  9.*] 

2.  Deeds    (§    99*)— Construotion— Constbu- 

ING    InSTBUKENTB   TOGETHER. 

A  deed  should  be  construed  as  a  whole  ac- 
cording to  the  intention  as  expressed  therein, 
without  regard  to  the  position  of  the  different 
clauses  or  its  formal  divisions,  or  any  tech- 
nical precision  or  accuracy  of  the  draughtsman 
in  framing  the  instrument,  and  the  same  rule 
applies  to  a  series  of  deeds  relating  to  the 
same  transaction. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  {§  261-265;  Dec.  Dig.  §  99.*] 

3.  Remainders  (S  6*)— Acquisition  or  Re- 
mainder BT  Tenant  of  Preceding  Es- 
tate. 

Where  land  was  devised  to  two  persons, 
with  a  contingent  remainder  to  the  survivor 
upon  the  death  of  the  other  without  issue,  the 
contingent  remainder  was  transferable  by 
deeds  executed  by  each  devisee  to  the  other  con- 
veying certain  parts  of  the  land  in  fee  simple, 
since,  while  a  bare  possibility,  such  as  an  heir 
apparent*s  chance  of  succession,  cannot  be 
transferred,  executory  devises  and  continsrent 
remainders  are  not  considered  as  mere  possi- 
bilities. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  §  5;  Dec.  Dig.  §  6.*] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty; Daniels,  Judge. 

Action,  by  Clara  Beacom  against  James 
Amos.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  action  was  brought  to  recover  certain 
land  and  personal  property  by  the  plaintiff, 
Clara  Beacom,  against  the  defendant,  James 
Amos.  The  property  in  controversy  was  orig- 
inally owned  by  Robert  Beacom,  who  was  the 
father  of  Hamilton  Beacom,  Clara  Beacom, 
Mary  J.  Beacom,  and  Annie  Beacom.  Mary  J. 
Beacom  married  James  Ainos  and  predeceased 
her  father,  leaving  her  surviving  her  husband 
and'  the  following  children:  Maggie  Amos, 
Mary  Amos,  Myrtle  Amos,  Annie  B.  Amos, 
and  Clara  B.  Amos.  The  husband,  James 
Amos,  after  the  death  of  Robert  Beacom, 
married  his  wife's  sister,  Annie  Beacom,  who 
died  April  28,  1905,  without  issue,  leaving  a 
will  in  which  she  devised  and  bequeathed 
her  entire  estate,  real  and  personal,  to  her 
husband,  James  Amos.  Robert  Beacom  died 
in  1898,  leaving  a  will  in  which  he  devised 
and  bequeathed  all  of  his  property  to  his 
wife  for  her  life;  and,  subject  to  her  life 
estate,  to  Hamilton  Beacom  he  devised  a 
tract  of  land  containing  250  acres,  upon  the 
following  condition:  "To  have  and  to  hold 
the  same  unto  him,  the  said  Hamilton  Bea- 
com,   and    his    heirs    and   assigns    forever: 


Provided,  however,  If  the  said  Hamilton 
Beacom  shall  die  without  issue  living,  then 
and  in  that  event  I  give  and  devise  said 
land  above  described  to  my  daughters,  Clara 
and  Annie  Beacom,  and  their  heirs  and  as- 
signs: Provided,  further,  that  in  case  the 
said  Clara  and  Annie  shall  die  without  is- 
sue, then  I  give  and  devise  said  land  to  the 
children  of  James  Amos  and  my  daughter 
Mary  J.  Amos  (the  last  now  dead)  who  may 
be  living  at  the  time  of  the  death  of  my  son 
and  daughters  as  above  set  forth,  in  fee 
simple,  to  be  equally  divided  between  them." 
And  also  subject  to  his  wife's  life  estate  and 
the  devise  to  Hamilton  Beacom,  he  devised 
and  bequeathed  to  Clara  Beacom  and  Annie 
Beacom  the  rest  and  residue  of.  his  property, 
"to  have  and  to  hold  the  same  unto  them  and 
their  heirs,  executors,  administrators  and 
assigns  absolutely  and  in  fee  simple,  share 
and  share  alike:  Provided,  however,  if  ei- 
ther the  said  Clara  or  Annie  Beacom  should 
die  without  issue,  then  the  survivor  thereof 
shall  take,  have  and  hold  said  property  atn 
solutely  and  in  fee  simple.  Referring  to  the 
said  property  above  bequeathed  and  devised 
to  my  said  daughters,  Clara  and  Annie  Bea- 
com, it  is  my  win  that  in  the  event  of  the 
marriage  of  either  of  them,  then  the  real 
estate  and  such  personal  property  as  then 
may  be,  shall  at  once  be  sold  by  them  and 
the  proceeds  thereof  equally  divided  between 
them  and  to  be  held  by  them  as  above  set 
forth."  Robert  Beacom  had  an  interest  in 
the  estate  of  J.  E.  Beacom,  deceased,  and 
also  in  the  copartnership  of  Beacom  Bros., 
the  business  of  which  concern  was  continued 
by  Hamilton  Beacom,  as  executor  of  John 
£.  Beacom,  after  his  death  until  May  11, 
1900.  It  further  appears  that  Mary  Beacom. 
widow  of  Robert  Beacom,  left  a  will  by  which, 
she  bequeathed  her  interest  in  the  copartner- 
ship of  Beacom  Bros,  to  her  son,  Hamilton 
Beacom.  The  case  shovns  that  a  dispute 
arose  between  the  children  of  Robert  Beacom, 
who  were  also  his  devisees  and  legatees,  as 
to  their  rights  and  interests  in  his  estate, 
and  as  to  the  settlement  of  his  affairs,  es- 
pecially the  business  of  the  firm  of  Beacom 
Bros.,  and  this  controversy  between  them  en- 
gendered much  bitter  feeling  and  some  acri- 
mony, when  by  the  kind  intercession  and 
tactful  efforts  of  their  able  attorney  and 
friend,  Mr.  A.  C.  Zolllcoffer,  these  conflicting 
claims  and  interests  were  harmonized  and 
adjusted  upon  teroos  fully  satisfactory  to 
all  the  parties,  and  on  that  day  (May  U, 
1900),  in  order  to  carry  out  their  agreement 
and  to  finally  settle  all  matters  of  disagree- 
ment between  them,  they  executed  several 
deeds,  conveying  and  transferring  to  each 
other  definite  and  absolute  interests  In  the 
property  described  by  them  in  the  said  deeds, 
which  were  of  the  following  description  and 
character: 
First  A   deed   from   the   plaintiff,   Clara 
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BeacoiDf  to  her  sister,  Annie  Amos,  reciting 
the  terms  of  Robert  Beacom's  will,  and,  fur- 
ther, the  wish  of  the  parties  to  convey  to 
each  other  certain  parts  of  the  property  de- 
Tlsed  to  them,  so  that  they  might  hold  the 
same  In  severalty,  absolutely  and  in  fee  sim- 
ple, free  from  any  claims  therein  of  the  one 
party  against  the  other,  the  part  so  definite- 
ly described  and  conveyed.  The  said  Clara 
Beacom  then  by  deed  conveyed  to  Annie 
Amos,  "in  fee  simple  and  absolutely  forever," 
certain  tracts  of  land  therein  described,  and 
certain  articles  of  personal  property,  which 
Is  the  property  now  in  dispute. 

Second.  On  the  same  day  and  at  the  same 
time,  James  Amos  and  wife,  Annie,  executed 
their  deed  conveying  to  Clara  Beacom,  with 
the  same  recitals  and  the  same  estate,  cer- 
tain land  therein  described.  The  last  two 
deeds  described  the  land  devised  by  their 
father  to  Clara  and  Annie  Amos. 

Third.  On  the  same  day  and  at  the  same 
time,  all  of  the  interested  parties,  heirs,  dev- 
isees, and  legatees  of  Robert  Beacom — that 
Is,  Hamilton  Beacom,  Clara  Beacom,  James 
Amos  and  wife,  Annie  Amos,  Sallie  Beacom, 
parties  of  the  first  part,  and  James,  as  trus- 
tee of  his  children  (whose  names  are  therein 
set  forth),  party  of  the  second  part,  entered 
into  a  deed  of  settlement  as  to  all  their  in- 
terests and  business  afflairs;  the  said  deed 
liaving  the  following  recital:  "Whereas, 
heretofore,  during  the  year  1897,  John  E. 
Beacom,  late  of  the  county  of  Vance,  died, 
leaving  a  last  will  and  testament  In  which  he 
named  Hamilton  Beacom  as  his  executor; 
and  whereas  at  the  time  of  his  death  his  es- 
tate consisted  mainly  of  the  mercantile  busi- 
ness in  the  town  of  Henderson,  N.  C,  con- 
ducted under  the  name  of  Beacom  Bros,  and 
the  same  has  not  been  settled,  but  the  busi- 
ness has  been  continued  until  the  present 
time  by  Hamilton  Beacom  as  executor ;  and 
whereas  the  parties  of  the  first  part  were  in- 
terested in  said  estate  as  creditors  and  lega- 
tees and  heirs  at  law;  and  whereas  Robert 
Beacom  and  his  wife,  Mary  Beacom,  who 
were  also  interested  in  said  estate,  are  dead, 
leaving  wills  in  which  the  parties  of  the 
first  part  are  interested  as  legatees  and  dev- 
isees; and  whereas  it  is  the  desire  of  the 
parties  of  the  first  part  that  there  shall  be 
a  full,  final  and  complete  settlement  of  the 
estates  of  J.  E.  Beacom,  Robert  Beacom  and 
liary  Beacom  among  and  between  the  parties 
of  the  first  part;  and  whereas  a  full,  final 
and  complete  settlement  of  the  said  estate 
lias  been  agreed  on  by  and  between  the  par- 
ties, and  as  a  part  of  the  consideration  of 
tbe  settlement  it  has  been  agreed  that  the 
land  hereinafter  described  shall  be  conveyed 
to  James  Amos,  trustee  for  his  children,  Mag- 
gie Amos,  Mary  Amos,  Myrtle  Amos,  Annie 
B.  Amos,  Clara  B.  Amos,  in  fee  simple;  and 
whereas  it  is  the  desire  of  the  parties  of  the 
first  part  to  carry  out  said  agreement  and 
settlement:    Now,  therefore^  in  consideration 


of  the  premises  and  other  divers  good  and 
valuable  considerations,  and  the  sum  of  ten 
dollars  to  them  in  hand  paid"— and  so  forth. 
The  parties  of  the  first  part  then  conveyed 
to  James  Amos,  as  trustee  of  his  children 
(by  his  .  wife  Mary  Amos,  formerly  Mary 
Beacom,  in  fee  simple  absolute),  "all  their 
right,  title,  and  interest  in  and  to  the  tract 
or  parcel  of  land"  containing  250  acres, 
which  was  devised  by  Robert  Beacom,  sub- 
ject to  the  life  estate  of  his  wife,  Mary  Bea- 
com, to  Hamilton  Beacom,  with  contingent 
limitations  over,  as  hereinbefore  stated. 

Mr.  A.  C.  ZoUicoffer  testified,  in  substance, 
that  he  was  the  attorney  for  the  respective 
parties,  and  helped  them  to  adjust  their  dif- 
ficulties and  differences,  and  advised  them  tn 
the  matter.  Hie  settlement  was  intended  to 
be  a  full  and  final  settlement  "of  everything 
between  the  parties."  It  related  to  and  em- 
braced the  adjustment  of  the  estates  of  Rob- 
ert Beacom's  three  deceased  sons,  who  had 
successively  conducted  the  mercantile  busi- 
ness under  the  firm  name  of  Beacom  Bros.; 
the  settlement  of  Robert  Beacom's  estate,  and 
of  the  estate  of  his  widow,  Mary  Beacom;  that 
Amos,  in  right  of  his  two  wives,  was  enti- 
tled to  two  shares  in  the  store  or  business  of 
Beacom  Bros.,  and  Robert  Beacom's  estate 
to  one  share.  He  wrote  all  the  deeds  and 
the  agreement,  and  also^  the  wills.  They 
were  written  and  executed  at  the  same  time, 
as  parts  of  one  and  the  same  transaction, 
and  were  Intended  and  considered  as  a  final 
and  complete  settlement.  At  first,  in  order 
to  make  the  settlement,  a  sale  of  the  property 
was  proposed,  but  finally  they  decided  that 
it  should  be  divided  in  specie,  as  was  done; 
Clara  Beacom,  the  plaintiff,  having  the 
choice  of  the  parcels  and  taking  the  farm, 
which  was  considered  the  more  valuable. 
Hamilton  Beacom  testified  that  the  consid- 
eration of  his  Joinder  in  the  deed  to  James 
Amos,  as  trustee  of  his  children,  was  the  in- 
terest of  Amos'  wives  in  the  store,  and  the 
sum  of  1500,  which  he  paid.  He  had  nothing 
to  do  with  arranging  the  terms  of  settlement 
as  between  Clara  Beacom  and  Annie  Amos. 
That  was  done  between  themselves.  In  this 
connection  it  may  be  stated  that  a  deed  of 
settlement,  dated  May  11,  1900,  between 
Clara  Beacom,  James  Amos,  and  wife,  Annie 
Amos,  of  the  first  part,  and  Hamilton  Bea- 
com, of  the  second  i)art,  was  in  evidence.  It 
recites  their  respective  interests  in  the  es- 
tates of  John  E.  Beacom  and  in  the  business 
and  effects  of  Beacom  Biros.,  and  the  unset- 
tled condition  of  those  estates,  and  farther 
recites  the  desire  of  the  parties  interested 
to  have  "a  full  and  final  settlement  between 
themselves  of  their  respective  interests,  as 
criedltors,  legatees,  and  devisees  of  the  es- 
tates, and  under  the  wills  of  John  B.,  Robert, 
and  Mary  Beacom,  and,  further,  that  a  full 
and  final  settlement  had  been  agreed  upon, 
and  then  states  the  terms  of  settlement,  viz.: 
That  Hamilton  Beacom  is  to  provide  for  the 
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payment  of  the  claims  of  James  Amos,  rep- 
resenting his  two  wives,  against  the  estate  of 
J.  E.  Beacom,  amounting  to  $1»^6.15,  the 
claim  of  Clara  Beacom  against  such  estate, 
and  all  other  debts  of  the  same,  and,  in  con- 
sideration of  his  having  complied  with  the 
agreement  on  his  part,  they  convey  to  him  all 
their  interest  in  the  estate  of  J.  E.  Beacom 
and  in  the  mercantile  business  of  Beacom 
Bros.,  including  their  interest  in  the  assets 
and  property  and  in  the  good  will  of  the  firm 
of  *Beacom  Bros.,'  and  their  interest  in  the 
estate  of  Mary  Beacom,  and  any  daim  or 
share  Robert  Beacom  may  have  had  in  the 
estate  of  J.  E.  Beacom  or  in  the  firm  of 
Beacom  Bros.,  with  habendum  to  him,  the 
said  Hamilton  Beacom,  his  heirs,  executors, 
administrators  and  assigns  forever."  This 
deed  was  a  part  of  the  general  settlement 

It  was  admitted  that  plaintiff  could  not 
recover  as  to  the  personalty,  as  she  was 
barred  by  the  statute  of  limitations;  and  the 
only  property  in  dispute,  therefore,  is  the 
two  lots  in  Henderson,  N.  C,  which  are  par- 
ticularly described  in  the  deed  of  Clara  Bea- 
com to  Annie  Amos,  dated  May  11,  1900. 

The  court  charged  the  Jury  that  the  legal 
effect  of  the  deed  from  the  plaintiff  to  Mrs. 
Annie  Amos  was  to  pass  the  title  in  fee,  and 
then  told  the  jury,  if  they  believed  the  evi- 
dence, their  answers  to  the  issues  should  be 
in  favor  of  the  defendant.  The  jury  returned 
the  following  verdict: 

"(1)  Is  the  plaintiff  owner  and  entitled  to 
the  possession  of  the  lands  described  in  the 
complaint?   Answer:  No. 

"(2)  Is  plaintiff  owner  and  entitled  to  the 
personal  property  described  in  the  complaint? 
Answer:  No. 

*'(3)  What  is  the  annual  rental  value  of 
said  lands?    Answer:  $250." 

Judgment  was  entered  thereon  for  the  de- 
fendant, and  the  plaintiff  appealed. 

T.  T.  Hicks,  of  Henderson,  for  appellant 
J.  C.  Klttrell  and  T.  M.  Pittman,  both  of 
Henderson,  lor  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  contention  of  the  plaintiff 
Is  that  the  two  deeds  exchanged  between  her 
and  her  sister,  Annie  Amos,  operated  only  as 
a  partition  of  the  lands  therein  described  be- 
tween them,  and  only  ascertained  the  several 
share  or  portion  of  each  of  them  as  tenants 
in  common  of  the  estate  devised  to  them  by 
their  father,  and  therefore  that  each  one  of 
them  took,  not  an  absolute  estate  in  fee  in 
the  part  thus  allotted  to  her  by  the  deed 
from  her  sister,  but  a  contingent  remainder 
or  executory  devise,  and  consequently  that 
each  still  held  the  estate  in  her  several 
share,  under  the  contingent  limitation  of  the 
will,  and  it  was  subject  to  be  divested  or 
determined  if  she  failed  to  survive  her  sis- 
ter; in  other  words,  that  the  estate  of  each 
in  her  several  share  was  the  same  as  was 


devised  by  the  will,  and  not  any  new  estate 
created  by  the  deed  of  her  sister.    It  may  be 
conceded,  for  the  sake  of  argument,  that  or- 
dinarily a  voluntary  partition  between  ten- 
ants in  common,  or  one  accompanied  by  deed, 
has,  in  law,  only  the  effect  of  an  assignment 
to  each  of  the  tenants  of  his  several  share  or 
part  of  the  conunon  property,   merely  as- 
certaining and  fixing  the  physical  boundaries 
thereof,  and  that  no  new  estate  is  created  or 
manufactured,  which  was  the  view  taken  of 
such  a  partition  in  Harrison  v.  Ray,  108  N. 
C.  215,  12  8.  E.  993,  11  Lu  R.  A.  722,  23  Am. 
St.  Rep.  57,  Harrington  v.  Rawls,  131  N.  C. 
39,  42  S.  R  461,  and  Jones  v.  Myatt,  153  N.  a 
229,  69  S.  E.  135 ;  but  this  concession,  if  car- 
ried to  the  fullest  extent  justified  by  those 
cases  and  others  of  like  tenor,  does  not,  by 
any  means,  sustain  the  plaintiff's  contention, 
for  in  this  case  the  parties,  by  their  agree- 
ment for  a  final  settlement  of  all  their  mat- 
ters growing  out  of  their  rights  and  inter- 
ests under  the  will  of  their  father,  and  by 
the  very  terms  of  their  deeds,  have  done 
more  than  merely  set  apart  each  to  the  other 
her  several  parcel  of  the  land.    They  have 
conveyed  to  each  other  all  the  Interest  and 
estate  in  the  land  they  acquired  under  said 
will,  both  vested  and  contingent     It  is  ex- 
pressly stated  in  the  papers  (which  must  be 
taken  as  parts  of  one  and  the  same  transac- 
tion and  read  and  construed  together)  that 
they  convey  to  each  other  an  absolute  estate 
in  fee  simple  forever,  which  necessarily  di- 
vests the  estate  of  its  contingent  character 
or  converts  it  into  a  vested  estate  in  fee.    In 
accordance   with   the  principle  declared   in 
Harrison  v.  Ray  and  Harrington  v.  Rawls, 
they  would  take  only  the  contingent  estate 
given  by  their  father's  will,  if  it  had  been 
nothing  more  than  a  mere  partition,  unac- 
companied by  any  conveyance  of  the  con- 
tingent Interest  or  of  all  their  Interest  in  the 
land  so  acquired,  both  vested  and  contingent 
It  is  perfectly  dear  that  the  intention,  as 
evidenced  by  the  deeds,  was  that  each  should 
have  and  enjoy  her  several  portion  as  the 
absolute  and  unconditional  owner  thereof  in 
fee,  so  that  the  right  of  survivorship  created 
by  the  limitation  in  the  wUl  should   cease 
and  determine,  and   an  indefeasible   estate 
should  vest  instead  thereof.    Language  could 
not  be  employed  which  would  more  clearly 
and  certainly  convey  this  meaning  than  that 
to  be  found  in  these  papers.    The  provision 
of  the  deed  is  that  Annie  Amos  should  have 
"the  part  of  the  land  devised  by  the  will,  and 
conveyed  to  her  by  the  plaintiff's  deed,   in 
fee  simple  and  absolutely,  and  so  that  she 
may  hold  the  same  in  severalty,  free  from 
any  claim  of  her  sister,"  the  plaintiff.     And 
this  idea  pervades  the  entire  series  of  deeds 
which  were  drawn   by  Mr.  ZoUlcoffer   and 
executed  by  the  parties  to  effectuate  their 
settlement  which  was  to  be  a  finality. 

[2]  We  have  often  decided  that   a    deed 
(and  the  same  1b  true  of  a  series  of  deeds  re- 
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lating  to  the  same  continuous  transaction) 
should  be  construed  as  a  whole  and  accord- 
ing to  the  intention  of  the  parties,  as  ex- 
pressed therein,  and  without  regard  to  the 
position  of  its  different  clauses  or  its  formal 
divisions,  or  any  technical  precision  or  ac- 
carac7  of  the  draughtsman  in  framing  the  in- 
strument   This  court,  in  Gudger  ▼.  White, 
141  N.  G.  507,  54  S.  E.  386,  referring  to  and 
adopting  what  had  been  said  many  years  be- 
fore in  Kea  ▼.  Robeson,  40  N.  C.  373,  and 
Rowland  t.  Rowland,   93   N.   O.  214,   thus 
stated  the  modern  rule  for  the  construction 
of  deeds:    **We  are  required,  by  the  settled 
canon  of  construction  so  to  interpret  it  as  to 
ascertain  and  effectuate  the  intention  of  the 
parties.    Their  meaning,  it  is  true,  must  be 
expressed  in  the  Instrument;   but  it  is  prop- 
er to  seek  for  a  rational  purpose  In  the  lan- 
guage and  provisions  of  the  deed,  and  to  con- 
strue it  consistently  with  reason  and  com- 
mon sense.    If  there  is  any  doubt  entertain- 
ed as  to  the  real  Intention,  we  should  reject 
that   interpretation   which  plainly  leads  to 
injustice,  and  adopt  that  one  which  conforms 
more  to  the  presumed  meaning,  because  it 
does   not   produce  unusual  and  unjust  re- 
sults.    All  this  is  subject,  however,  to  the 
intSexible  rule   that  the  intention  must  be 
gathered  from  the  entire  instrument,  'after 
looking,'  as  the  phrase  is,  'at  the  four  cor- 
ners  of  it"*     And  again:    "Words  should 
always  operate  according  to  the  intention  of 
the  parties,  if  by  law  they  may,  and  if  they 
cannot  operate  in  one  form,  they  shall  oper- 
ate in  that  which  by  law  will  effectuate  the 
intention.    This  Is  the  more  just  and  rational 
mode  of  expounding  a  deed,  for,  if  the  inten- 
tion cannot  be  ascertained,  the  rigorous  rule 
is  resorted  to  from  the  necessity  of  taking 
the  deed  most  strongly  against  the  grantor.** 
This  case  was  followed  by  Bryan  v.  Eason, 
147  N.  C.  284,  61  S.  E  71,  where  this  sensi- 
ble and  liberal  rule  of  interpretation  was 
approved  and  applied  in  the  construction  of 
three  deeds,  which  were  considered  as  parts 
of  one  indivisible  transaction,  for  the  pur- 
pose of  deciding  what  estate  was  conveyed 
thereby.    See,  also,  Trlplett  v.  Williams,  149 
N.  C.  394.  63  S.  E.  79,  24  L.  R.  A.  (N.  S.)  514. 
and  authorities  therein  cited ;   Smith  v.  Proc- 
tor, 139  N.  C.  314,  51  S.  E  889,  2  L.  R.  A. 
(N.  S.)  172 ;   Vlckers  v.  Leigh,  104  N.  O.  248, 
10  S.  E.  308;   Featherston  v.  Merrimon,  148 
N.  C.  199,  61  S.  E  675;   Real  Estate  Co.  v. 
Bland,  152  N.  C.  225,  67  S.  E  483;    In  re 
Dixon,  156  N.  C.  26,  72  S.  E.  71 ;  Thomas  v. 
Bunch,  158  N.  C.  175,  73  S.  E.  899;    Hlgh- 
smitli  V.  Page,  158  N.  O.  226,  73  S.  E.  998; 
Acker  V.  Pridgen,  158  N.  O.  337,  74  S.  E  335 : 
Eason  V.  Eason,  159  N.  G.  539,  75  S.  E.  797 
— tbey   being   some  of  the  many  cases   in 
whicli  this  practical  rule  was  applied.     In 
Williamson  v.  Bitting,  159  N.  C.  321,  74  S.  E 
806,    we  said:    *They  [the  deeds]   were  in- 
formally and  artificially  drawn;  but  the  in- 


tent to  mortgage  all  he  had  in  his  father's 
estate,  whether  real  or  personal  property, 
is  perfectly  evident.  The  law  will  not  allow 
the  plain  intention  to  be  defeated  by  any 
omission  to  use  technical  words  to  express  it, 
if  equivalent  terms  are  employed  for  the 
purpose.  This  we  held  In  Trlplett  v.  Wil- 
liams, 149  N.  C.  394  [63  S.  E.  79,  24  L.  B. 
A.  (N.  S.)  514] ;  Gudger  v.  White,  141  N.  C. 
513  [54  S.  E.  386];  and  very  recently  in 
Acker  v.  Pridgen,  158  N.  C.  337  [74  S.  B. 
335].  Judge  Story,  in  Tiernan  v.  Jackson, 
5  Pet  680  [8  L.  Ed.  234],  said  that:  'What- 
ever may  be  the  inaccuracy  of  expression,  or 
the  inaptness  of  the  words  used  in  an  in- 
strument, in  a  legal  view,  if  the  intention 
to  pass  the  legal  title  to  property  can  be 
clearly  discovered,  the  court  will  give  effect 
to  it  and  construe  the  words  accordingly.'  '* 
[3]  If  these  several  instruments  are  viewed 
in  the  light  of  this  settled  rule,  we  cannot 
escape  the  conclusion  that  the  parties  intend- 
ed to  convey  to  each  other,  not  merely  the 
contingent  interest  they  acquired  by  their 
father's  will,  but  the  entire,  unconditional, 
and  absolute  estate  therein.  This  being  so, 
the  next  question  is,  GOuld  they,  by  deed, 
convey  this  contingent  interest?  The  limita- 
tions under  the  will  to  the  sisters  were  execu- 
tory ;  that  is,  contingent  remainders,  or,  more 
precisely  speaking,  cress-remainders.  A  bare 
possibility  cannot  be  transferred  at  law ;  but 
by  a  possibility  we  mean  the  interest  or 
chance  of  succession  which  an  heir  apparent 
has  in  his  ancestor's  estate,  the  expectancy 
which  one  who  is  next  of  kin  has  of  coming 
in  for  a  part  of  his  living  kinsman's  estate, 
which  a  relative  may  have  of  having  a  legacy 
left  to  him,  and,  perhaps,  there  are  other  ex- 
amples. They  are  uncertain  Interests  and  are 
the  true  technical  possibilities  of  the  common 
law.  2  Peere  WU.  181 ;  Whitfield  v.  Faucet, 
1  Ves.  381;  Atherley  on  Mar.  SettL  57.  But 
executory  devises  and  contingent  remainders 
are  not  considered  as  mere  possibilities,  but 
as  certain  interests  and  estates.  Gumel  v. 
Wood,  WiUis,  211;  Jones  v.  Doe,  3  T.  R.  93. 
Judge  Daniel,  speaking  of  these  interests  and 
the  cases  cited  above,  says  in  Fortescue  ▼. 
Satterthwaite,  23  N.  G.  566:  "In  the  last  case 
the  Judges  seem  to  have  considered  it  as  set- 
tled that  contingent  interests,  such  as  execu- 
tory devises  to  persons  who  were  certain, 
were  assignable.  They  may  be  assigned  (says 
Atherley,  p.  55)  both  in  real  and  personal 
estate,  and  by  any  mode  of  conveyance  by 
which  they  might  be  transferred,  had  they 
been  vested  remainders.**  The  validity  of 
such  an  assignment  of  a  contingent  interest 
is  fully  recognized  in  Bodenhamer  v.  Welch, 
89  N.  G.  78,  where  it  was  held  that  the  con- 
tingent remainder  of  a  bankrupt  in  land  pass- 
ed under  the  deed  of  his  assignee,  made  in 
pursuance  of  a  sale  of  the  interest  This 
doctrine  is  approved  in  Watson  v.  Smith,  110 
N.  G.  6,  14  S.  E.  640,  28  Am.  St  Rep.  665; 
Eornegay  t.  Miller,  137  N.  a  665,  50  &  £. 
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315, 107  Am.  St  Rep.  505.  It  is  not  necessary 
to  decide  In  this  case  whether  the  assignment 
would  pass  a  legal  or  only  an  equitable  in- 
terest, for  the  defendant  has  set  out  the  facts 
In  his  answer  and  relies  on  them  as  a  de- 
fense ;  and  as  said  by  Justice  Ashe  in  Boden- 
hamer  ▼.  Welch,  supra,  "The  defendant,  in 
such  a  case,  might  haye  defeated  the  action 
by  pleading  his  equitable  counterclaim," 
which  was  that  the  contingent  Interest  had 
been  assigned  to  him,  and  he  was  equitably 
entitled  thereto,  and,  if  necessary,  he  might 
have  called  for  the  legal  title.  Stith  v.  Look- 
abiU,  76  N.  C.  465 ;  Farmer  ▼.  Daniel,  82  N. 
O.  152. 

But  the  very  question  involved  tn  this  case 
has  been  considered  by  the  Court  of  Appeals 
of  Virginia  in  Snyder  v.  Grandstaff,  96  Va. 
473,  31  S.  E.  647,  70  Am.  St  Rep.  863,  and  de- 
cided according  to  the  view  we  have  taken  of 
the  law.  The  facts  and  decision  of  that  case 
are  accurately  stated  in  the  syllabus  as  fol- 
lows: "A  testator  devised  and  bequeathed 
his  entire  estate,  real  and  personal,  to  his 
three  grandchildren,  to  be  equally  divided  be* 
tween  them,  share  and  share  alike ;  but,  on 
the  death  of  either  of  them  without  issue,  his 
or  her  share  should  pass  to  the  survivors  or 
survivor,  and,  in  case  all  died  without  issue, 
then  to  collateral  kin.  Subsequently  the 
grandchildren  divided  the  estate  amongst 
themselves,  and  by  deeds  reciting  the  pro- 
visions of  the  will  and  the  partition  which 
they  had  made,  and  their  desire  to  'vest  ex- 
clusive title  to  the  several  parcels  of  land  in 
the  said  parties  to  whom  they  had  been  as- 
signed and  allotted  respectively,'  each  convey- 
ed to  the  other  all  of  his  right,  title,  and  In- 
terest in  the  property  allotted  to  such  other. 
One  of  the  grandchildren,  in  contemplation  of 
marriage,  conveyed  the  property  so  received 
by  him  to  his  intended  wife,  and  then  married 
her,  and  shortly  thereafter  died  without  is- 
sue, or  possibility  of  issue.  Held,  the  title  of 
survivorship  of  the  two  surviving  grandchil- 
dren passed  by  their  deed  to  their  deceased 
brother,  in  his  lifetime,  and  by  his  deed  is 
vested  In  his  widow."  If  anything,  the  facts 
in  this  record  make  a  stronger  case  for  the 
defendant  than  did  those  in  the  case  cited  for 
the  defendant  therein.  It  is  manifest  from  a 
careful  examination  of  the  deeds  and  other 
relevant  documents  in  evidence,  that  the  par- 
ties Intended  to  convey  an  exclusive  and  inde- 
feasible title,  each  to  the  other.  The  opinion 
of  Judge  Thos.  W.  Harrison  in  the  Virginia 
case  we  have  dted,  which  was  adopted  and 
quoted  by  the  Ck)urt  of  Appeals,  discusses  the 
question  so  fully  and  lucidly,  and,  too,  so  con- 
clusively, that  we  merely  refer  to  it  for  the 
benefit  of  any  one  who  may  wish  further 
light  upon  the  subject  and  ourselves  forbear 
further  discussion. 

It  follows  from  what  we  have  said  that  the 
Judgment  of  the  superior  court  is  correct  and 
should  not  be  disturbed. 

No  error. 


(162  N.  C.  497) 
BERBARRY  T.  TOMBAGHER  ft  BANOR. 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

1.  Afpbai.  and  EftBOB  (i  1058*)— Habmi^ebs 
Ebbob— Exclusion  of  Testimony. 

Any  error  in  ezclading  a  question  asked 
a  witness  was  harmless,  where  he  was  after- 
wards permitted  to  answer  fully,  and  it  ap- 
peared by  his  own  admission  that  he  did  not 
have  the  required  knowledge  of  the  fact  in- 
volved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  §§  4195,  4250-4204,  4206; 
Dec.  Dig.  8  105a*] 

2.  EVIDENOE     (I    194*)— BZHIBITB— ADinssi- 

BILITT, 

In  an  action  for  failure  to  deliver  clothing 
contracted  to  be  sold,  plaintiff  was  properly 
permitted  to  exhibit  to  the  court  and  jury 
clothing  of  the  kind  contracted  for,  to  iUos- 
trate  teztare  and  quality  of  the  different  kinds 
of  clothing,  as  a  means  of  informing  the  jury 
of  the  kind  and  quality  he  purchased. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Cent.  Dig.  $  679;    Dec.  Dig.  |  194.*] 

3.  Sauss    (I  418*)— Bbeaoh  of  Contbagt-* 
Damages. 

On  a  seller's  breach  of  contract  to  deliver, 
the  buyer  is  entitled  to  recover  nominal  dam- 
ages, if  no  substantial  damages  be  shown. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1174-1201;   Dec.  Dig.  §  418.*] 

4.  Sales  (§  418*)— Bbbach  bt  Selusb— Meas- 
ure OF  Dahaqbs. 

The  measure  of  damages  for  a  seller's 
breach  of  contract  to  deliver  goods  is  the  dif- 
ference between  the  agreed  price  and  the  mar- 
ket value  at  the  time  and  place  of  delivery  as 
fixed  by  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1174-1201;   Dec.  Dig.  §  418.*] 

Appeal  from  Superior  Court,  New'  Han- 
over County;   Carter,  Judge. 

Action  by  Joseph  Berbarry  against  Tom- 
bacher  &  Banor.  Judgment  for  plaintiff,  and 
defendants  appeaL    Affirmed. 

This  action  was  brought  to  recover  dam- 
ages for  the  failure  to  deliver  certain  goods 
bought  by  plaintiff  from  defendants  in  New 
York,  which  was  also  the  place  of  delivery 
fixed  by  the  contract  of  sale.  The  goods 
bought  by  plaintiff  consisted  of  men*s  and 
children's  clothing,  165  pairs  of  pantaloons 
and  299  serge  and  cassimere  suits  for  chil- 
dren, which  had  been  damaged  by  water  used 
in  extinguishing  a  fire  In  defendants*  store ; 
the  price  being  $237.05.  The  amount  of  dam- 
ages claimed  by  plaintiff  is  $850.  Verdict 
and  judgment  for  plaintiff,  and  defendants 
appealed. 

H.  M.  McClammy,  of  Wilmington,  for  ap- 
lants.  J.  D.  Bellamy  /b  Son«  of  Wilming- 
ton, for  appellee. 

WALKER,  J.  [1]  There  are  several  ques- 
tions of  evidence  in  the  case.  The  plaintiff 
offered  testimony  as  to  the  real  value  of  the 
goods  he  bought,  with  the  view  of  showing 
that  they  were  worth  a  great  deal  more  than 
he  gave  for  them,  and  a  witness,  L.  W.  Da- 
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Tlfl,  was  Introduced  by  tbe  defendants  to 
prove  that  lie  had  seen  the  defendants'  stock 
of  goods  bat  a  short  time  before  the  sale  to 
plaintiff.  This  testimony  was  offered  to 
show  that  defendants  had  not  kept  In  their 
stock  any  goods  of  the  character  and  value 
of  those  described  by  the  plaintiff's  witness- 
es. It  is  evident  that  the  witness  was  not 
qualified  to  testify  to  the  fact  proposed  to 
be  established,  because  he  had  not  seen  the 
stock  from  which  the  sale  of  the  goods  was 
made;  but  he  was  afterwards  permitted  to 
state  the  kind  of  goods  defendants  carried  in 
their  stock,  and  to  answer  fully  the  excluded 
question.  If,  therefore,  there  was  any  er- 
ror, it  was  cured.  Gossler  v.  Wood,  120  N. 
O.  69,  27  S.  B.  33;  Daniel  r,  Dixon,  77  S,  B. 
305,  at  this  term.  Besides,  when  the  witness 
did  answer  the  question,  or  attempted  to  do 
so,  it  appeared  by  his  own  admission  that 
lie  did  not  have  the  requisite  knowledge  of 
the  fact  involved, 

[2]  There  was  some  controversy  between 
the  parties  as  to  whether  plaintiff  bought 
cassimere,  ser^,  or  cotton  suits,  and  plain- 
tiff. In  order  to  identify  and  fix  the  quality 
of  the  goods  he  did  buy,  was  permitted  to 
exhibit  to  the  court  and  the  jury  suits  of 
the  three  kinds,  and  to  show  the  difference 
In  quality.  It  was  not  for  the  purpose  of 
showing  the  value  of  the  goods  he  bought, 
but  merely  to  illustrate  the  difference  in  tex- 
ture and  quality  of  different  sorts,  as  a  means 
of  informing  the  jury  of  the  kind  and  qual- 
ity he  purchased.  We  do  not  see  why  this 
was  not  competent  State  v.  Vann,  77  S.  B. 
295,  at  this  term.  The  other  exception  to 
evidence  is  without  merit,  and  requires  no 
comment 

[3, 4]  The  last  exception  is  to  the  instruc- 
tion of  the  court  that,  if  there  had  been  a 
Jbreach  of  the  contract  by  defendants,  the 
plaintiff  was  entitled  to  recover  nominal  dam- 
ages, if  no  substantial  damages  had  been 
shown;  and  this  is  true.  Cbaffin  v.  Manf. 
Co.,  135  N.  C.  95,  47  8.  B  226 ;  Manf.  Co.  v. 
Machine  Works,  144  N.  C.  690,  57  S.  B.  455. 
The  court  stated  to  the  jury  the  correct  rule 
as  to  actual  damages;  it  being  the  difference 
between  the  agreed  price  and  the  market 
Talue  at  the  time  and  place  of  delivery  as 
fixed  by  the  contract  Ck>al  Co.  v.  Ice  Co., 
134  N.  0.  574,  47  S.  B.  116 ;  Douglass  y.  Mc- 
Allister, 3  Cranch,  298,  2  L.  Bd.  445;  Roberts 
T.  Benjamin,  124  U.  S.  64,  8  Sup.  Gt  393,  31 
Ia  Bd.  334;  Shepherd  v.  Hampton,  3  Wheat 
(U.  S.)  209,  4  Jj,  Bd.  369.  The  standard, 
tberefore,  by  which  to  estimate  damages  for 
nondelivery  is  the  market  value  at  the  time 
and  place  stipulated  for  the  delivery  less  the 
contract  price.  Grand  Tower  Co.  v.  Phillips, 
23  WalL  471,  23  L.  Bd.  71;  Homesley  v.  Blias, 
76  N.  C.  564;  Oldham  v.  Kerchner,  79  N.  C. 
106,  28  Am.  Rep.  802.  This  disposes  of  all 
tbe  exceptions. 

No  error. 


att  N.  0.  sit) 

In  re  PATRICK'S  WILL. 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

WHXS  (I  163*)— CONTKSl^BUBDKN  OF  Pboof. 
Where,  in  a  will  contest,  the  evidence 
showed  that  the  will  was  made  at  the  home  of 
a  third  party  in  the  pretence  of  impartial  and 
disinterested  witnesses,  and  that  testator  was 
of  sound  mind  and  memory  and  dictated  the 
terms  of  the  will,  making  intelligent  disposi- 
tion of  his  property  and  ^vinr  intelligent  rea- 
sons therefor,  the  burden  of  proving  undue 
influence  did  not  shift,  but  remained  upon  the 
caveators. 

[Bd.  Note.— For  other  cases,  see  WiUs,  Cent. 
Dig.  S§  388-402;    Dec.  Dig.  i  163*] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty;  Cline,  Judge. 

In  the  matter  of  the  will  of  J.  M.  Patrick. 
From  judgment  for  propounders,  caveators 
appeal.    Affirmed. 

On  the  issue  submitted  the  Jury  rendered 
the  following  verdict :  "Is  the  paper  writing 
propounded  and  every  imrt  thereof  the  last 
will  and  testament  of  J.  M.  Patrick,  deceas- 
ed?   Answer :    Yes." 

C.  L.  Abemethy,  of  Beaufort,  and  G.  M. 
Lindsay  and  J.  P.  Frizzelle,  both  of  Snow 
Hill,  for  appellanta  W.  S.  0*B.  Robinson,  of 
Charlotte,  Ashley  Albritton,  of  Snow  Hill, 
and  O.  £L  Guion,  of  New  Bern,  for  appellees. 

PBB  CURIAM.  The  case  not  improperly 
determined  on  the  single  issue  was  presented 
in  the  two  aspects  of  mental  incapacity  and 
undue  influence.  As  to  the  first,  we  think 
his  honor,  in  effect,  charged  that  there  was 
no  evidence  of  mental  incapacity  on  the  part 
of  the  testator,  and  on  careful  perusal  of  the 
entire  record  we  fully  concur  in  this  view. 
All  of  the  testimony  Is  to  the  effect  that  the 
testator,  at  the  time  of  executing  the  will, 
had  a  sound  mind  and  a  disposing  memory, 
and  there  is  no  fact  rising  to  the  dignity  of 
legal  evidence  which  tends  to  show  the  con- 
trary. In  the  second  aspect  the  question 
was  submitted  to  the  jury  under  a  charge 
which  correctly  placed  the  burden  of  proof 
upon  the  caveators;  the  evidence  showing 
that  the  will  was  made  at  the  home  of  a 
third  person  in  the  presence  of  impartial 
and  disinterested  witnesses  by  a  man  of 
sound  mind  and  memory,  who  dictated  the 
terms  of  the  will  himself,  making  intelligeot 
disposition  of  his  property,  and  giving  intel- 
ligent reasons  for  the  disposition  made,  and, 
while  there  are  facts  in  evidence  requiring 
that  the  issue  in  this  feature  of  the  case 
should  be  referred  to  the  jury,  we  find  noth- 
ing in  the  testimony  which  would  justify  or 
permit  that  the  burden  of  proof  should  be 
shifted  to  the  propounders.  The  rulings  of 
the  court  on  questions  of  evidence  and  in 
the  charge  to  the  jury  are  in  accord  with 
our  decisions.  In  re  Fowler,  159  N.  0.  203, 
74  S.  E.  U7 ;  In  re  Bverett,  153  N.  C.  83,  68 
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S.  B.  924;  Linebarger  y.  Linebarger,  143  N. 
G.  229,  55  S.  E.  709,  10  Ann.  Gas.  596;  Atr 
kins  V.  Withers,  94  N.  G.  581. 

There  Is  no  error,  and  Judgment  below  Is 
affirmed. 

No  error. 

(161  N.  C.  452) 

NEW  HANOVER   SHINGLE   MILLS  T. 
SANDERSON  et  al. 

(Supreme  Ooort  of  North  Oarolina.    March  12, 

1913.) 

1.  Loos  AND  LoaoiNO  (§  3*)— Deed  to  Tim- 
ber—Vendor's Lien. 

A  provision  of  a  deed  to  certain  timber, 
that  the  purchase  price  should  be  paid  at  so 
much  per  thousand  feet,  according  to  a  con- 
temporaneously executed  contract  which  pro- 
vided for  the  cutting  and  measurement  of  the 
timber,  did  not  create  a  vendor's  lien  for  the 
purchase  price. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Ix)gging,  Cent  Dig.  §§  6-12;  Dec.  Dig.  |  3.*] 

2.  Loos  AND  LoooiNo  (S  3*)— Sale  of  Tim- 
ber—Vendor's Lien. 

In  the  absence  of  an  express  contract 
there  is  no  purchase-money  lien  for  timber  sold 
and  conveyed  by  deed. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;  Dec  Dig.  |  3.*] 

3.  Fraudulent    Conveyances    (J    263*)    — 
Fraud— Sale  or  Timber— Complaint. 

Where  the  vendor,  in  an  action  wherein 
he  sought,  by  attaching  timber  conveyed  by 
the  purchaser  to  a  third  person,  to  recover  the 
purchase  money  due  him  for  the  timber,  alleg- 
ed that  the  buyer,  with  intent  to  cheat  and  de- 
fraud him,  fraudulently  undertook  to  convey 
the  timber  by  deed  to  such  third  person,  It 
was  not  demurrable,  though  the  allegation  of 
fraud  should  have  been  more  explicit. 

[Ed.  Note.— ^For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §{  771-774,  776-779, 
781:  Dec.  Dig.  §  263.*] 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;   Carter,  Judge. 

Action  by  the  New  Hanover  Shingle  Mills 
against  Richard  Sanderson  and  others.  From 
the  judgment  overruling  demurrer  to  the 
complaint  and  requiring  defendants  to  an- 
swer over,  they  appeal.     Affirmed. 

EX  Ix  Larkins,  of  Burgaw,  J.  D.  Kerr,  of 
CllDton,  and  E.  K.  Bryan,  of  Wilmington,  for 
appellants.  Stevens,  Beasley  &  Weeks,  of 
Warsaw,  Bland  &  Bland,  of  Burgaw,  and 
Wlnbome  &  Winbome^  of  Murfreesboro,  for 
appellee. 

BROWN,  J.  The  facts  as  stated  In  the 
complaint,  and  appearing  from  Elxhibits  A 
and  B  attached  to  it,  are  as  follows:  The 
plaintiff  owned  certain  timber,  and  conveyed 
It  to  the  Cape  Fear  Lumber  Company  by 
deed,  dated  November  24,  1905,  which  is  E2x- 
hibit  B.  The  Cape  Fear  Lumber  Company 
conveyed  a  portion  of  said  timber  to  Cottle 
&  Lewis  by  deed,  dated  the  3d  of  November, 
1906,  for  an  alleged  consideration  of  $1,500. 
Cottle  conveyed  his  Interest  to  defendant 
Sanderson.     On  November  24,  1905,  a  con- 


tract was  entered  into  between  the  New  Han- 
over Shingle  Mills  and  the  Cape  Fear  Lum- 
ber Company,  providing,  among  other  things, 
for  the  cutting  and  payment  per  thousand 
feet  of  said  timber,  which  is  Exhibit  A.  Ex- 
hibit B,  the  deed  from  plaintiff  to  Cape  Fear 
Lumber  Company,  was  recorded  first  The 
contract,  £}xhlbit  A,  was  recorded  after  the 
deed  from  Cape  Fear  Lumber  Company  to 
Cottle  &  Lewis  was  recorded.  The  deed  of 
plaintiffs  conveyed  the  timber  to  the  Cape 
Fear  Lumber  Company,  and  this  deed,  tn 
stating  how  the  timber  Is  to  be  paid  for,  con- 
tains the  following  clause,  which  Is  about  all 
there  is  relating  to  the  payment  for  same: 
**The  party  of  the  second  part  is  to  paj  for 
said  timber  a  certain  price  per  thousand  feet, 
the  number  of  feet  to  be  determined  by  ac- 
tual measurement  or  by  appraisement,  the 
manner  of  making  the  appraisement,  the  time 
within  which  the  timber  Is  to  be  cut,  and  the 
price  and  manner  of  payment  therefor  is  set 
forth  in  an  agreement  by  the  parties  of  the 
first  part,  and  the  Cape  Fear  Lumber  Com- 
pany, and  bearing  even  date  herewith.** 

We  are  unable  to  find  In  Bxhibit  B  any 
provision  which  reserves  title  to  the  timber, 
or  creates  a  lien  upon  It  for  the  purchase 
money.  Nor  Is  there  anything  in  Exhibit  A 
which  purports  to  give  a  mortgage  or  other 
enforceable  lien  upon  the  timber  for  the  se- 
curing of  the  purchase  money,  certainly  not 
as  against  a  bona  fide,  subsequent  purchaser 
for  value,  whose  deed  was  recorded  before 
Exhibit  A. 

[1]  There  Is  no  purchase-money  lien  in  this 
state,  such  as  prevailed  in  England.  This 
has  been  uniformly  held  since  Womble  v. 
BatUe,  38  N.  C.  182,  White  v.  Jones,  92  N.  C. 
388,  Cameron  y.  Mason,  42  N.  C.  180,  Blev- 
ins  V.  Barker,  76  N.  C.  436,  and  Peck  v.  Cul- 
berson, 104  N.  C.  425,  10  S.  E.  511.  If  the 
complaint  proceeded  upon  tliat  theory  alone 
and  stated  no  other  cause  of  action,  we 
should  unhesitatingly  sustain  the  demurrer. 

[2]  But  the  complaint  avers  that  the  Cape 
Fear  Lumber  Company  is  Indebted  to  plain- 
tiff in  the  sum  of  $1,075  for  stumpage,  which 
is  the  method  provided  by  Exhibit  A  for  the 
payment  of  the  purchase  money.  It  appears 
from  the  complaint  that  an  attachment  has 
been  sued  out  against  the  property  of  the 
Cape  Fear  Lumber  Company  in  this  action, 
and  the  timber  conveyed  to  Cottle  &  Lewis 
levied  upon  In  the  attachment  proceedings, 
and  plaintiff  seeks  to  subject  this  timber  to 
the  payment  of  his  debt,  not  because  of  a  pur- 
chase-money lien,  but  by  process  of  attach- 
ment, duly  levied. 

[3]  As  foundation  for  the  attachment  pro- 
ceedings, the  complaint  alleges  that  the  Cape 
Fear  Lumber  Company,  with  Intent  to  cheat 
and  defraud  plaintiff,  fraudulently  undertook 
to  convey,  by  deed,  the  said  timber  to  Cottle 
&  Lewis.  The  allegation  of  fraud  Is  not  as 
explicit  and  full  as  it  should  be,  but  It  is 
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rather  a  defective  statement  of  a  good  cause 
of  action,  and  may  be  amended*  TUs  aver- 
ment raises  an  Issue  of  fraud,  which  should 
be  answered  by  defendants.  The  plaintiff 
should  proceed  to  get  service  upon  the  Cape 
Fear  Lumber  Company,  if  possible. 

The  judgment  overruling  the  demurrer  and 
requiring  the  defendants  to  answer  la  af- 
firmed. 

aCL  N.  C.  364) 

JONES  T.  FOWLER  et  aL 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

1.  Justices  of  teob  Peace  (S  161*)— Appeal 
— tzuslt  docketinq. 

An  appeal  from  the  judgment  of  the  jus- 
tice of  the  peace  not  docketed  until  after  four 
terms  of  the  superior  court  had  intervened  was 
properly  dismissed. 

[Ed.  Note.— For  other  cases,  see'  Justices  of 
the  Peace,  Cent  Dig.  §§  502-599,  601,  602, 
004 ;  Dec.  Dig.  §  161.*] 

2.  Justices  of  the  Peace  (f  161*)— Appeal 
-Dismissal— Waivbb  of  Tiiielt  Dooket- 

INO. 

In  an  action  to  recover  personal  property, 
an  agreement  made  after  judgment  for  plain- 
tiff,  that  defendants  should  hold  the  property 
until  the  cause  should  be  finally  decided  by 
the  higher  court,  did  not  waive  plaintiffs  right 
to  have  the  appeal  dismissed  because  not  dock- 
eted within  the  time  required  by  law. 

[Ed.  Note< — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  592-^99,  601,  602, 
004;  Dec.  Dig.  S  161.*] 

3.  Appeal  and  Ebbob   (S  934*)  —  Pbesuicp- 
TiON— Validity  of  Judgment. 

On  appeal,  the  presumption  is  that  the 
judgment  is  valid,  and  the  facts  necessary  to 
sustain  it  are  presumed  to  exist. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3777-3781,  3782;  Dec 
Dig.  §  934.*] 

4.  Evidence  (§  18*)— Judicial  Notice. 

The  Supreme  Court  will  not  take  judicial 
notice  of  the  extrinsic  value  of  whisky  situat- 
ed at  a  place  where  it  has  no  market  value  be- 
cause it  cannot  be  legally  sold   there. 

[Ed.  Note.— For  other  cases,  see  £iVidenco» 
Cent.  Dig.  I  22;  Dec.  Dig.  §  18.*] 

Appeal  from  Superior  Court,  New  Hauover 
County;  Carter,  Judge. 

Action  by  Ben  Jones  against  J.  J.  Fowler 
and  another.  From  the  dismissal  of  de- 
fendants' appeal  from  a  Judgment  rendered 
against  them  by  a  justice  of  the  peace,  they 
appeal    Affirmed. 

This  Is  an  action  to  recover  800  pints  and 
balf  pints  of  whisky.  The  action  was  com- 
menced before  a  Justice  of  the  peace  on  Feb- 
mary  20,  1912,  and  the  value  of  the  proper^ 
ty  is  stated  in  the  summons  to  be  less  than 
$50.  Judgment  was  rendered  in  favor  of 
the  plaintiff  by  the  Justice  of  the  peace  on 
February  21,  1912,  and  it  was  then  agreed 
that  the  defendants  should  hold  the  whisky 
and  bottles  until  the  cause  should  be  finally 
decided  by  the  higher  court  The  defendants 
appealed,  but  the  appeal  was  not  docketed 
in  the   superior  court  until   September  10, 


1912;  four  terms  of  the  superior  court  hav- 
ing Intervened  between  the  time  the  appeal 
was  taken  and  the  docketing  of  the  same. 
At  taH  term,  1912,  the  appeal  was  dismissed 
because  of  delay  in  docketing,  and  the  de- 
fendants excepted  and  appealed.  The  de- 
fendants move  in  this  court  to  dismiss  the 
action  upon  the  ground  that  the  court  can 
take  Judicial  notice  that  the  quantity  of 
whisky  sued  for  is  worth  more  than  $50. 

H.  M.  McClammy,  of  Wilmington,  for  ap- 
pellants. 

ALLEN,  J.  [1, 2]  The  appeal  was  not 
docketed  in  the  time  required  by  law  and 
was  properly  dismissed  (Davenport  v.  Grls- 
som,  113  N.  C.  38,  18  S.  B.  78 ;  Peitz  v.  Bail- 
ey, 157  N.  C.  167,  72  S.  B.  978),  unless  the 
agreement  entered  Into  between  the  parties 
is  a  waiver  of  the  right  to  dismiss,  and  we 
tlilnk  it  cannot  have  this  effect  It  does  not 
purport  to  deal  with  the  right  of  appeal  or 
the  time  of  docketing,  and  simply  provides 
for  the  custody  of  the  property  pending  the 
appeal. 

[3]  The  motion  to  dismiss  the  action  upon 
the  ground  that  the  value  of  the  property  is 
more  than  $50  cannot  be  allowed.  The  value 
is  stated  In  the  summons  to  be  less  than 
$50,  and  it  does  not  seem  that  this  was  con- 
troverted before  the  Justice,  and  the  Justice 
has  rendered  Judgment  In  favor  of  the  plain- 
tiff. The  presumption  is  that  the  Judgment 
is  valid,  and  the  facts  necessary  to  sustain 
it  are  presumed  to  exist 

[4]  Again,  the  whisky  has  no  market  value 
in  Wilmington,  because  it  cannot  be  legally 
sold  there,  and  in  the  absence  of  a  market 
value,  and  in  the  face  of  the  statement  In 
the  summons  and  the  Judgment  of  the  Jus- 
tice, this  court  must  decline  to  hold  that 
its  intrinsic  value  is  generally  known,  or 
that  the  court  has  any  special  expert  knowl- 
edge upon  the  subject 

Affirmed. 

(161  N.  c.  461) 

HARPBR  V.  ATLANTIC  COAST  LINB 

R.  CO. 

(Supreme  Court  of  North  Carolina.    March  12. 

1913.) 

Dakaoes  (S  69*)— Intebest—Tobt  Actions— 
Injury  to  Pbopebty. 

Damages  recovered  for  a  tort  do  not,  as 
a  matter  of  law,  bear  interest  until  after  Judg- 
ment; but  where  the  wrong  is  solely  the  de- 
struction of  property  the  jury  may,  in  their 
discretion,  allow  interest  on  the  value  of  the 
property  from  the  date  of  its  destruction,  in 
addition  to  its  actual  value. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  137-140;   Dec  Dig.  |  60.*] 

Appeal  from  Sui>erlor  Court,  Duplin  Coun- 
ty ;  Carter,  Judge. 

Action  by  Blaney  Harper  against  the  At- 
lantic Coast  Line  Railroad  Company.    SYom 
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a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 

These  Issues  were  submitted: 

"(1)  Did  the  defendant  company  wrong- 
fully and  negligently  bum  the  property  of 
the  plaintiff,  as  alleged  in  the  complaint? 
Answer:   Yes. 

'*(2)  What  damages,  If  any,  is  plaintiff  en- 
titled  to  recover?  Answer:  $450,  with  in- 
terest from  April  5,  1909." 

The  defendant  appealed. 

Davis  &  Davis,  of  Wilmington,  for  appel- 
lant H.  D.  Williams,  of  Kenansville,  for  ap- 
pellee. 

BROWN,  J.  The  only  error  assigned  is  to 
the  following  charge:  "You  may,  in  your 
discretion,  allow  interest  upon  any  damages 
awarded  to  the  plaintiff  from  the  date  of 
the  fire,  or  from  any  intervening  date,  in 
your  discretion.  It  is  not  recoverable  as  a 
matter  of  right,  and  rests  in  the  sound  dis- 
cretion of  the  Jury." 

Damages  recovered  for  a  tort  do  not,  as 
a  matter  of  law,  bear  interest  until  after 
judgment;  but  when  the  tort  consists  solely 
in  the  destruction  of  property,  and  not  in 
personal  injuries,  this  court  has  held  that 
the  jury  may,  in  their  discretion,  give  inter- 
est on  the  value  of  the  property  destroyed 
from  the  date  of  its  destruction,  in  addition 
to  the  actual  value  of  the  property.  Rlppey 
V.  Miller,  46  N.  0.  480,  62  Am.  Dec.  177; 
Guano  Co.  v.  Magee^  86  N.  C.  351 ;  Williams 
V.  Lumber  Co.,  118  N.  C.  928,  24  S.  B.  800; 
Lance  v.  Butler,  135  N.  C.  419,  47  S.  B.  488 ; 
Stephenson  v.  Koonce,  103  N.  C.  266,  9  S.  B. 
315 ;  Wilson  v.  Troy,  135  N.  Y.  96,  32  N.  B. 
44, 18  L.  R.  A.  449,  31  Am.  St  Rep.  817,  and 
notes. 

No  error. 


(ira.  N.  C.  455) 

BRYAN  V.   HILTON  LUMBER   CO. 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

Masteb  and   Servant  (S   296*)— Contribu- 
tory Neoligencb— Instructions. 

An   instruction   aa    to   contributoiy   negU- 

gence  in  an  action  for  Injuries  to  an  employ^ 

held  not  improper,  in  view  of  the  controversy 

as  to  the  facts. 
[Bd.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  ||  1180-1194 ;  Dec.  Dig.  § 

296.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;    O.  H.  Allen,  Judge. 

Action  by  B.  M.  Bryan  against  the  Hilton 
Lumber  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

See  154  N.  <3.  485,  70  S.  B.  936. 

The  usual  issues  of  negligence,  contribu- 
tory negligence,  and  damage  were  submitted. 
There  was  a  verdict  on  all  issues  for  plain- 
tiff. 


B.  K.  Bryan  and  Davis  &  Davis,  all  of  Wil- 
mington, for  appellant.  Geo.  L.  Peshauand 
J.  D.  Bellamy  &  Son,  of  Wilmington,  for  ap- 
pellee. 

BROWN,  J.  This  case  was  before  the  Sa« 
preme  Court  at  spring  term,  1911,  and  Is  re* 
ported  in  154  N.  C.  485,  70  S.  E.  936.  A  new 
trial  was  awarded  defendant  at  that  time 
because  of  the  alleged  failure  to  charge  the 
Jury  on  one  phase  of  coi^trtbutory  negligence, 
which  defendant  requested. 

The  facts  are  fully  stated  in  the  former 
opinion.  It  la  unnecessary  to  restate  them. 
The  evidence  contained  in  the  record  of  the 
last  trial  Is  substantially  the  same  as  on  the 
former.  Bight  of  the  assignments  of  error 
relate  to  the  admission  and  rejection  of  evi- 
dence. An  examination  of  them  discloses  that 
they  are  without  merit,  and  that  a  discussion 
of  them  would  be  of  no  value. 

One  of  the  counsel  for  plaintiff  made  some 
remarks  In  his  address  to  the  Jury  animad- 
verting upon  the  testimony  of  a  witness  for 
defendant.  Dr.  Slocumb.  It  is  useless  to  set 
out  the  remarks  or  to  discuss  this  assign- 
ment. We  are  inclined  to  the  opinion  that 
they  were  within  the  bounds  of  legitimate 
criticism.  Certainl]^  they  were  not  of  suffi- 
cient importance  to  warrant  us  in  ordering 
another  trial. 

His  honor  gave  the  following  instruction: 
"If  the  Jury  find  by  the  greater  weight  of 
the  evidence  that  the  plaintiff  called  to  Al- 
fred Robinson  and  had  him  to  hold  up  the  chip 
breaker  with  a  board  and  then  shut  off  the 
feed  gear,  and,  before  the  feed  rollers  stopped 
revolving,  put  his  hand  over  the  cogs  in  an 
attempt  to  break  out  the  piece  of  wood,  then 
he  would  be  guilty  of  contributory  negligence 
and  could  not  recover;  that  is,  the  Jury  un- 
der those  circumstances  would  answer  the 
second  issue 'Yes.'"  This  is  substantially  the 
instruction  priayed  by  defendant  on  the  for- 
mer trial,  and  which  we  held  should  have  been 
given.  His  honor  gave  it  with  this  addition: 
"[That  is,  if  he  put  his  hand  in  there  while 
the  rollers  were  still  revolving,  and  he  knew 
It,  or  could  have  known  it,  and  failed  to 
exercise  reasonable  care.]  There  is  a  con* 
tention  there;  the  defendant  contending  he 
did  that,  and  the  plaintiff  contending  it  had 
stopped,  and  he  put  it  in,  and  it  started  off 
again,  suddenly  and  unexpectedly."  Defend- 
ant excepts  to  above  charge  in  brackets. 

We  do  not  think  the  addition  to  the  in- 
struction, which  is  excepted  to,  makes  any 
material  difference.  There  was  quite  a  con- 
fiict  in  the  evidence  offered  by  plaintiff  and 
defendant  as  to  whether  the  feed  rollers  had 
stopped  when  plaintiff  put  his  hand  in  the 
machine  in  an  attempt  to  break  out  the  piece 
of  wood.  The  defendant  contended  that  the 
plaintiff  inserted  his  hand  in  the  machine 
without  waiting  for  it  to  stop.  The  plaintiff 
contended    that    the   machine    had   stopped 
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when  he  Inserted  his  hand,  but  that,  owing 
to  a  serious  defect.  It  started  up  suddenly 
and  "ground  up  his  arm  like  sausage  meat" 
We  think  the  added  words  were  not  Improp- 
er, In  view  of  the  controversy  in  regard  to 
the  fkcts.  Taking  the  charge  as  a  whole,  it 
is  full  and  dear,  and  presented  the  conten- 
tions of  plaintiff  and  defendant  to  the  jury 
with  fairness,  and  followed  the  well-settled 
decisions  of  this  court  We  do  not  think  the 
defendant  has  any  Just  reason  to  complain 
of  it 

We  find  no  reversible  error  in  the  record. 

No  error. 

aei  K.  c.  S90) 

HOAGLIN  et  aL  v.  WESTERN  UNION 
TELEGRAPH  CO. 

{Supreme  Court  of  North  Carolina*    March  12, 

1913.) 

1.  Tkleoraphs  and   Tblbphones   (§  66*)— 

Messagbs— NEaiJOBNOS— Faxlpbb  to  Send 

Sebvicb  Mbssagb. 

Upon  discovering  that  it  could  not  send 
a  message  over  its  wires  from  an  intermediate 
point,  the  telegraph  company  should  have  no- 
tified the  sender  of  that  fact  by  service  mes- 
Bage,  and  its  failure  to  do  so  was  evidence  of 
negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and   Telephones,  .Cent   Dig.   §|  61-63;    Dec. 

ttg.  i  66.*] 


2.  TBLBOBAPHB  and  TELBPaONES  (§  66*)^ 
MESSAOBS— NEOLIGENOB— NONDBLIVEBT. 

A  showing  of  failure  to  deliver  a  message 
was  prima  faae  evidence  of  negligence  by  the 
telegraph  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §§  61-63;  Dec. 
IMg.  S  66.*] 

S.  Tblegbaphs  and  Telephones  (I  78*)— 
Messages  —  Nondeuvbbt— Jubt  Question 
— Negligence. 

Whether   the  nondelivery   of   a   telegram 

was  due  to  the  telegraph  company's  negligence 

held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  76;    Dec.  Dig.  | 

4.  Tblegbaphs  and  Telbphonbs  (|  86*)— 
Messages— NoNDELivEBT  of  Sebvicb  Mes- 
sage—Exousb. 

The  fact  that  the  sender  lived  two  miles 
from  the  sending  office  did  not  excuse  the  com- 
pany from  sending  a  service  message  to  such 
ofi&ce  from  an  intermediate  point  announcing 
that  the  message  could  not  be  forwarded  be- 
cause of  an  accident  to  the  lines,  so  that  the 
sender  could  be  notified  of  that  fact  if  he  hap- 
pened to  be  at  the  office^  though  the  company 
was  not  required  to  dehver  the  service  mes- 
sage beyond  the  corporate  limits  of  the  sending 
omce. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ||  26,  81,  32;  Dec. 
Dig.  I  36.*] 


6.  Tblegbaphs  and  Telephones  (J  36*)— 
Messages  —  Sebvicb  Message  —  Ijhits  of 
Delivebt. 

A  telegraj>h  company  was  not  required  to 
deliver  a  service  message  to  the  sender  beyond 
the  corporate  or  free  delivery  limits  of  the 
sending  office,  where  the  sender  lived  two 
miles  out  of  town. 

[Ed.  Note.-^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {§  26,  31,  82;  Dec. 
Dij?.  §  36.*] 


6.  Tblegbaphs  and  Telxphonbs  (§  66*)— 
MESBAGE&— Negligence. 

While  the  nontransmission  and  delivery  of 
a  telegram  is  prima  facie  evidence  of  negli- 
gence by  the  companyi  such  presumption  may 
be  rebutted  by  evidence  showing  due  care  or 
that  delivery  was  prevented  by  causes  over 
which  it  had  no  controL 

[Ed.  Note.-<-For  other  cases,  see -Telegraphs 
and  Telephones,  Cent  Dig.  S§  61-63;  Dea  Dig. 
§66.*] 

7.  Tblegbaphs  .  AND  Telephonbs   (|  50*)— 

MBSSAGB8— CaBB  REQUIBEO. 

A    telegraph    company    does    not    Insure 

Brompt  transmission,  beins  liable  onlv  for  neg- 
gence,  and  hence  is  not  liable  for  delays  due 
to  unavoidable  causes,  such  as  storms  or  oth- 
er causes  over  which  it  has  no  control  in  the 
exercise  of  ordinary  prudence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  88;  Dec  Dig.  i 
60.*] 

a  Tbzjsgbaphb  and  Tblbphoneb  (I  88*)— 
Messages— DuTT  in  Tbanbmission— Repaib 
OF  Lines. 

If  a  telegraph  company's  lines  are  injured 

by  a  storm,  it  must  use  diligent  effort  to  put 

them  in  order  so  that  it  can  promptly  transmit 

messages. 

[Ed.  Note. — For  other  cases,  see  Tele^aphs 
and  Telephones,  Cent  Dig.  |  88;  Dec  Dig.  § 
38.*] 

9.  Tblegbaphs  and  Telephones  (|  74*)— 
Messages— Nondeuvebt  —  Instbuotzons— 
confobmitt  to  issues. 

It  was  error  to  instruct  that,  if  defend- 
ant telegraph  company  did  not  send  a  service 
message  to  the  sender  announcing  that  Its 
wires  were  down  so  that  his  message  could  not 
be  sent,  the  jury  should  answer  ''Yes'*  to  a 
special  interrogatory  whether  defendant  was 
guilty  of  negligent  delay  in  transmission  and 
delivery  of  the  message  sent,  since  that  issue 
ImpliecUy  involved  proximate  cause  as  well  as 
negligence,  and  the  nondelivery  of  the  service 
message  was  only  evidence  of  negligence,  and 
not  necessarily  of  proximate  cause. 

[£3d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  77;  Dec  Dig.  | 
74.*] 

10.  Tblegbaphs  and  Telephones  (|  68*)— 

NONDELIVEBT    OF   MESSAGES— SEBVICB    MES- 
SAGE—CaUSE  OF  Damage. 

The  failure  of  a  telegraph  company  to 
send  a  service  message  to  the  sender  announc- 
ing that  its  lines  were  down  so  that  it  could 
not  send  a  death  message,  while  evidence  of 
negligence,  would  not  impose  liability  unless 
the  sender  could  have  used  the  telephone  to 
send  a  message  to  the  recipient  in  time  for 
him  to  have  attended  the  funeraL 

[IkL  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  83;  Dec  Dig.  § 
58.*] 

11.  Negligence  (§  56*)— Pboximate  Oausb. 
Negligence  is  not  actionable  unless  it  prox- 
imately causes  damage. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §|  69,  70:    Dec  Dig.  §  56.*] 

12.  Appeal  and  Ebbob  (|  1064*)— Habmless 
Ebbob— Instructions. 

Error  in  instructing  that,  if  defendant  tel- 
egraph company  did  not  send  a  service  mes- 
sage to  the  sender  announcing  that  its  wires 
were  down,  the  jury  should  answer  "Yes"  to 
an  interrogatory  whether  defendant  was  guilty 
of  negligent  delay  in  transmission  and  delivery 
of  the  message  sued  on,  as  alleged  in  the  com- 
plaint, because  such  interrogatory  involved 
proximate  cause  as  well  as  negligence,  while 
failure  to  send  the  service  message  was  evi< 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Berlas  ft  Rep'r  InteKcs 
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dence  only  of  negligence,  was  reversible,  where 
it  could  not  be  determined  whether  the  affirm- 
ative answer  to  the  interrogatory  was  given 
under  such  instruction  or  under  another  cor- 
rect charge  as  to  defendant's  duty  to  repair  its 
wires  with  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4219,  4221-4224;  Dec. 
Dig.  §  1064.*] 

Appeal  from  Superior  Oourt,  Mecklenburg 
County ;  Foushee,  Judge. 

Action  by  T.  L.  Hoaglln  and  another 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals  Reversed,  and  new  trial 
ordered. 

These  two  actions  were  brought  to  recover 
damages  for  negligently  failing  to  transmit 
and  deliver  a  telegraphic  message  sent  by 
the  plaintiff  S.  D.  Hoaglln,  from  Pinevllle, 
N.  0.,  to  his  brother,  the  other  plaintiff, 
who  was  at  Granite  Quarry,  N.  C.  The  two 
cases  were  consolidated  by  consent  of  the 
parties,  and  tried  together,  as  they  Involv- 
ed substantially  the  same  questions  of  fact 
and  law.  The  jury  returned  the  following 
verdict: 

*'(1)  Was  the  defendant  guilty  of  negligent 
delay  In  the  transmission  and  delivery  of 
the  message  sued  on,  as  alleged  In  the  com- 
plaint?   Answer:  Yes. 

"(2)  If  the  telegram  had  been  delivered 
promptly,  could  and  would  T.  Ll  Hoaglln 
have  attended  the  funeral  of  plaintiff's  moth- 
er, as  alleged  In  the  complaint?  Answer: 
Yes. 

''(3)  What  damages,  if  any,  Is  the  plaintiff 
T.  L.  Hoaglln  entitled  to  recover  of  the  de- 
fendant for  mental  anguish  caused  by  said 
negligent  delay  in  the  transmission  and  de- 
livery of  the  said  message?    Answer :  $500. 

"(4)  What  damages,  if  any,  Is  the  plaintiff 
S.  D.  Hoaglln  entitled  to  recover  of  the  de- 
fendant for  mental  anguish  caused  by  said 
negligent  delay  in  the  transmission  and  de- 
livery of  the  said  message?    Answer:  $250." 

Judgment  was  entered  thereon,  and  defend- 
ant appealed. 

The  evidence  tended  to  show  these  facts: 
Plaintiff  S.  D.  Hoaglln,  whose  mother  had 
died  about  12  o'clock  m.  on  Saturday,  June 
3,  1911,  sent  the  following  message  at  5:15 
p.  m.  to  his  brother,  T.  L.  Hoaglln:  "T.  L. 
Hoaglln,  Granite  Quarry,  N.  C. :  Mother  died 
to-day.  Bury  to-morrow  at  10  o'clock.  Come. 
[Signed]  S.  D.  Hoaglin.'*  The  message  was 
filed  with  the  defendant  at  Pinevllle,  N.  C, 
which  is  10  miles  south  of  Charlotte,  N.  C, 
on  June  3, 1911,  at  5:15  p.  m.  It  was  receiv- 
ed at  Charlotte  at  5:30  p.  m.  the  same  day ; 
the  operator  In  the  Charlotte  office  stating 
that  It  was  on  his  hook  when  he  returned  to 
his  instrument  at  5:30  o'clock.  There  was 
but  one  continuous  wire  from  Charlotte  to 
Granite  Quarry.  He  called  the  office  at  the 
latter  place  over  this  wire,  and  found  it  was 
"open,"  which  means  that  he  could  not  use  it. 


as  it  was  "out  of  commission,"  or  broken  at 
some  place;  where,  he  could  not  telL  It 
continued  to  be  "out  of  order"  until  the  next 
morning.  Trains  left  Granite  Quarry  at  8 :30 
and  10  o'clock  p.  m.  and  at  1:30  and  6  o'clock 
a.  m.  T.  Ii.  Hoaglln  stated  that  he  could 
have  walked  to  Salisbury  and  taken  a  train 
there,  and  would  have  done  so  had  he  receiv- 
ed the  mesiSage  In  time  to  have  reached  Pine- 
vllle before  the  funeral:  the  distance  from 
Granite  Quarry  to  Salisbury  being  only  five 
miles.  The  message  was  sent  to  R.  El  Mitch- 
ell, a  train  dispatcher  at  Salisbury,  over  the 
wires  for  the  purpose  of  having  it  sent  by  the 
conductor  of  the  train  at  9:50  a.  m.,  which 
was  Sunday.  It  was  delivered  by  the  con- 
ductor to  T.  L.  Hoaglln  at  Granite  Quarry  at 
10:30  the  same  morning,  but  tod  late  for  him 
to  attend  the  funeral,  which  was  then  being 
held.  When  W.  H.  Crum,  the  lineman  who 
was  at  or  near  ThomasviUe  during  the  after- 
noon of  Saturday,  June  3,  1911,  returned  to 
Salisbury,  about  dusk,  on  No.  35,  he  was  told 
by  Mitchell  of  the  break  In  the  wire  to  Gran- 
ite Quarry,  but  as  it  was  dark  he  did  not  go 
to  the  place  of  the  break  that  night,  although 
he  had  a  railroad  velocipede,  but  waited  until 
next  morning,  when  he  went  on  his  veloci- 
pede in  search  of  the  break  in  the  wire,  and 
found  it  about  4^  miles  from  Salisbury  and 
in  sight  of  Granite  Quarry — that  is,  about 
one-half  mile  from  that  place.  A  heavy  elec- 
trical and  wind  storm  had  passed  over  that 
section  about  4  o'clock  p.  m.  on  Saturday, 
June  3d,  and  it  had  blown  a  tree  down,  which 
fell  across  the  wlra  Crum  pulled  the  wire 
from  under  the  tree  and  spliced  and  replaced 
it  on  the  pole.  This  was  about  10  o'clock 
Sunday  morning.  There  was  another  line- 
man at  Salisbury;  but  it  does  not  appear 
why  he  was  not  called  upon  to  repair  the 
broken  wira  There  was  a  telephone  line 
connecting  Pinevllle  with  Granite  Quarry, 
and  it  appeared  that  neither  the  Charlotte 
nor  the  Salisbury  operator  notified  the  send- 
er, by  a  service  message,  that  his  telegram 
could  not  be  delivered.  S.  G.  Hoaglin  testi- 
fied that  he  could  have  used  the  telephone 
had  he  been  notified  by  the  defendant  of  the 
failure  to  deliver  his  message. 

The  defendant  requested  the  court  to  give 
the  following  instructions,  which  were  modi- 
fied, as  will  api)ear,  and  defendant  excepted 
to  the  modification: 

"(1)  If  the  jury  find  from  the  evidence,  and 
by  the  greater  weight  thereof,  that  on  the  3d 
day  of  June,  1911,  at  about  4:25  o'clock  p.  m., 
the  wire  of  the  defendant  between  Salisbury 
and  Granite  Quarry  was  broken  or  discon- 
nected by  a  tree  falling  across  it  on  account 
of  a  wind  or  electric  storm,  and  that  the  said 
interruption  continued  until  after  10  o'clock 
of  the  morning  of  June  4,  1911,  and  that  the 
only  wire  reaching  from  Charlotte  to  Granite 
Quarry  available  to  the  use  of  the  defend- 
ant was  the  said  wire,  which  was  broken  or 
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Interfered  with  by  the  said  electric  storm, 
and  that  the  said  interference  or  breaking  of 
the  said  wire  by  the  said  storm  was  the 
canse  of  the  defendant  not  delivering  the 
message  referred  to  in  the  complaint  In  this 
action,  then  the  jury  are  Instmcted  to  an- 
swer the  first  Issue,  *No.' " 

The  court  refused  to  give  the  foregoing  In- 
struction, as  prayed  by  the  defendant,  but 
added  to  the  same  the  following:  "Provided 
you  find  that  the  defendant  could  not,  by 
the  exercise  of  reasonable  care  and  due  dili- 
gence, have  transmitted  and  delivered  the 
message  to  T.  L.  Hoaglln,  notwithstanding 
tbb  storm/* 

•'(2)  If  the  Jury  find  from  the  greater 
weight  of  the  evidence  that  a  tree  fell  across 
and  broke  the  defendant's  wires  about  4:25 
p.  m.  on  June  3d  by  reason  of  a  storm,  and 
that  the  defendant,  with  due  diligence,  re- 
moved the  tree  and  reconnected  the  wires, 
and  that  the  defendant's  delay  in  delivering 
the  message  was  caused  by  said  tree  being 
blown  on  the  wires  by  a  storm,  the  jury  are 
instructed  to  answer  the  first  Issue,  'No.' " 

The  court  refused  to  give  the  foregoing 
prayer,  but  added  thereto  the  following: 
"Provided  you  find  that  the  defendant  could 
not,  by  the  exercise  of  reasonable  care  and 
due  diligence,  have  transmitted  and  delivered 
the  message  to  T.  L.  Hoaglln,  notwithstand- 
ing said  storm  breaking  its  said  line." 

The  court,  among  other  instructions,  charged 
the  jury  as  follows:  "If  you  find  from  the  evi- 
dence In  this  case  that  the  defendant  could 
not,  on  account  of  its  wire  between  Salisbury 
and  Granite  Quarry  being  down,  deliver  the 
message  to  the  sendee,  T.  L.  Hoaglln,  then  it 
was  the  duty  of  the  defendant,  the  telegraph 
company,  to  use  reasonable  diligence  to  no- 
t^y  the  sender,  S.  D.  Hoaglln  ;  and,  if  it 
failed  to  do  so,  then  the  defendant  was  negli- 
gent, and  you  will  answer  the  first  issue, 
Tes.' "  Defendant  excepted  to  this  Instruc- 
tion,  and  now  assigns  it  as  error. 

Tillett  &  Guthrie,  of  Charlotte,  for  appel- 
lant. Stewart  &  McRae,  of  Charlotte,  for  ap- 
pellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  There  was  error  In  the  last  in- 
struction given  by  the  court,  but  not  in  tell- 
ing the  jury  that,  when  the  defendant  discov- 
ered it  could  not  send  the  message  over  Its 
wire  from  Charlotte,  it  was  its  duty  to  noti- 
ty  the  sender  at  PineviUe  of  the  fact,  for 
that  is  correct  Hendricks  v.  Telegraph  Co., 
126  N.  a  304,  36  S.  E.  543,  78  Am.  St.  Rep. 
658;  Cogdell  v.  Telegraph  Co.,  135  N.  C.  431, 
47  S.  B.  490;  Hood  v.  Telegraph  Co.,  135  N. 
C.  622,  47  S.  EI  607.  The  defendant's  failure 
to  notify  the  sender  of  its  inability  to  deliv- 
er the  message  was  evidence  of  negligence. 
Hood  V.  Telegraph  Co.,  supra;  Hendricks  v. 
Telegrraph  Co.,  supra;  Cogdell  v.  Telegraph 
Cb^  135  N.  a  481,  47  &  SI  490;   Woods  ▼. 


Telegraph  Co.,  148  N.  a  1,  61  S.  E.  658,  128 
Am.  St  Rep.  581. 

[2]  It  having  been  shown  that  the  message 
had  not  been  delivered,  a  prima  fade  case  of 
negligence  was  made  out,  as  was  decided  in 
the  cases  we  have  just  cited.  The  court  said 
in  Hendricks  t.  Telegraph  Co.,  supra:  ''It  la 
well  settled  that,  where  a  telegraph  company 
receives  a  message  for  delivery  and  fails  to 
deliver  it  with  reasonable  diligence,  it  be- 
comes prima  facie  liable,  and  that  the  bur- 
den rests  upon  It  of  alleging  and  proving 
such  facts  as  it  relies  upon  to  excuse  its  fail- 
ur&"  This  very  language  was  repeated  in 
Cogdell  v.  Telegraph  Co.,  supra.  See,  also, 
Landie  v.  Telegraph  Co.,  126  N.  C.  481,  85  S. 
E.  810,  78  Am.  St.  Rep.  668;  Hunter  v.  Tele- 
graph Co.,  180  N.  C.  602,  41  8.  E.  796;  Ros- 
ser  V.  Telegraph  Co.,  130  N.  a  251,  41  S.  B. 
378.  This  was  not  controverted,  as  we  un- 
derstand, by  the  defendant,  and  it  undertook 
to  explain  its  apparent  gross  neglect  of  duty. 

[3]  Whether  it  succeeded  in  doing  so  was 
for  the  jury;  and,  so  fiir  as  the  duty  resting 
upon  it  to  repair  the  break  in  its  wire  from 
Charlotte  to  Granite  Quarry  is  concerned,  the 
charge  of  the  judge  was  more  than  favorable 
to  it,  not  so  much  in  respect  of  what  he  did 
say  on  that  branch  of  the  case,  as  in  respect 
of  what  he  did  not  say.  It  appears,  from  R. 
E.  Mitchell's  testimony,  that  there  was  a  vi- 
olent storm  at  4  o'clock  in  the  afternoon  of 
Saturday,  June  3,  1911,  and  that  the  wire  to 
Granite  Quarry  went  down  at  4:25  o'clock,  so 
that  at  least  16  hours  elapsed  after  the  break 
in  the  wire  before  there  was  any  attempt 
made  to  mend  it.  The  witness  W.  H  Crum, 
who  was  a  lineman,  did  not  return  to  Salis- 
bury until  dusk;  but  why  he  was  not  earlier 
called  in  to  make  the  needed  repair,  and  why 
he  did  not  use  his  velocipede  that  night  with 
a  lantern,  the  trains  having  stopped  running 
for  the  night,  does  not  clearly  appear.  Nor 
does  it  appear  why  the  other  lineman  at 
Salisbury  was  not  called  upon  to  do  the  work. 
It  seems  to  have  been  a  very  simple  opera- 
tion, and  the  break  in  the  line  was  easily 
discoverable,  according  to  Crum,  as  the  tree 
was  lying  on  the  wire  very  near  the  track, 
and  could  not  easily  have  escaped  the  atten- 
tion of  a  lineman  on  the  car  with  a  light 
even  in  the  nighttime,  and  especially  of  a 
man  who  was  keeping  a  watchful  lookout  for 
it.  Why  the  defendant  failed  to  send  a  serv- 
ice message  notifying  the  sender  of  the  acci- 
dent to  its  line  is  not  explained. 

[4]  The  t&ct  that  S.  D.  Hoaglln  lived  two 
miles  from  PineviUe,  if  he  did,  was  no  excuse 
for  not  sending  the  message  to  the  office  at 
PineviUe,  so  that  if  the  sender  was  there  he 
could  be  notified.  The  operator  at  Charlotte 
knew  that  the  wire  was  open  as  early  as  5:35 
o'clock  Saturday  afternoon,  just  20,  or  at  the 
most  30,  minutes  after  it  had  been  filed  at 
PineviUe.  It  does  not  follow  that  S.  D.  Hoag- 
lln was  not  in  PineviUe  at  that  time  simply 
because  he  Uved  two  mUes  from  the  town. 
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37  Cyc.  1678.  It  was  said  in  Rosser  y.  Tele- 
graph 06.,  130  N.  0.  255,  41  S.  B.  379:  "The 
message  haTlng  been  shown  by  the  testimo- 
ny, and  also  admitted  in  the  answer,  to  have 
been  received  by  defendant  and  the  charges 
prepaid,  it  then  became  its  duty  to  deliver  it 
to  the  addressee  at  the  point  to  which  it  was 
addressed.  If,  however,  that  could  not  be 
done,  then  it  was  incumbent  upon  defendant 
to  show  that  it  had  performed  its  part  of  the 
contract  by  exercising  due  diligence  in  en- 
deavoring to  do  so.  The  fiact  that  plaintiff 
lived  several  miles  from  West  End  does  not 
excuse  the  defendant  from  making  prompt 
and  dlUgent  inquiry  to  see  if  he  were  not 
within  its  delivery  limits  at  that  point  when 
the  message  arrived."  It  is  natural  to  sup- 
pose that  Hoaglln  may  have  been  in  Pineville 
awaiting  an  answer  from  his  brother,  as,  with 
due  care  on  the  part  of  the  defendant,  it  re- 
qidred  a  very  short  time  for  such  a  reply  to 
reach  him. 

[6]  We  do  not  think,  though,  that  defend- 
ant was  reqiiired  to  deliver  the  service  mes* 
sage  to  him  beyond  the  corporate  limits  of 
Pineville,  or  beyond  its  free  delivery  limits 
there,  if  it  has  any.  A.  &  L.  Railway  Oo.  v. 
Stroude,  82  Ark.  117,  100  S.  W.  760;  Tele- 
graph Co.  V.  Davis,  30  Tex.  Civ.  App.  690,  71 
S.  W.  313;  Telegraph  Co.  v,  Matthews,  113 
Ky.  ISS,  67  S.  W.  849;  McCaul  v.  Telegraph 
Oo.,  114  Tenn.  661,  88  S.  W.  325.  It  did  not 
know,  when  it  received  the  message  for  trans- 
mission and  delivery  to  T.  L.  Hoaglln,  that 
its  line  was  not  in  condition  for  use;  and  it 
could  not  well  have  anticipated  the  storm  or 
what  its  effect  would  be  on  the  efficiency  of 
its  service.  It  was  in  no  default  up  to  the 
time  that  H.  J.  Hale,  its  operator  at  Char- 
lotte, returned  to  the  office  and  tested  the 
wires  and  found  the  one  to  Granite  Quarry 
open.  It  is  a  little  surprising,  without  expla- 
nation, that  the  chief  night  operator  of  a 
large  office  like  the  one  in  Charlotte,  who  is 
supposed  to  be  careful,  and  who,  at  least, 
should  be,  failed  at  the  opportune  moment  to 
notify  the  sender  of  the  situation  he  had  dis- 
covered. There  is  no  satisfactory  explana- 
tion of  his  conduct  in  this  record. 

[6]  But,  while  the  fact  that  the  message 
was  not  transmitted  and  delivered  is  prima 
fade  evidence  of  negligence,  the  presumption 
thus  raised  may  be  rebutted  by  evidence 
showing  that  the  company  exercised  due  care, 
or  was  prevented  from  making  delivery  by 
causes  over  which  it  had  not  control.  37 
Cyc.  1673;  Fowler  v.  Telegraph  Co.,  80  Me. 
381,  16  Aa  29.  6  Am.  St  Rep.  211. 

[7]  It  does  not  insure  prompt  transmission, 
and  could  not  justiy  be  required  to  do  so, 
and  is  liable  only  for  negligence.  It  follows 
that  it  is  not  responsible  for  delays  due  to 
unavoidable  interruptions  in  the  working  of 
Its  lines,  such  as  those  resulting  from  storms 
or  atmospheric  disturbances,  or  any  other 
causes  over  which  it  has  no  control  and 
against  whicti,  in  the  exercise  of  ordinary 


prudence  and  foresight,  it  was  not  reasona- 
bly practicable  to  guard. 

[8]  It  must,  though,  by  the  exercise  of  du^ 
care,  provide  against  all  preventable  causes* 
If  its  wires  are  injured  by  a  storm,  it  must 
make  diligent  effort  to  remove  the  obstruc- 
tion and  restore  them  to  th^r  normal  con- 
dition, so  that  they  can  perform  their  usual 
functions.  Whether  the  company  did  what 
the  law  required  of  it  was  properly  left  to 
the  jury  upon  the  facts,  and  under  the  rule 
of  the  ordinarily  prudent  man,  though  the 
charge  did  not  deal  with  the  details  of  the 
evidence,  as  it  should  have  done. 

[9]  The  failure  to  notify  the  sender  that 
it  could  not  deliver  the  message  was  also 
evidence  of  negligence,  but  it  was  error  to 
instruct  the  Jury  that  it  was  not  only  negli- 
gence; but,  if  it  was  found  that  the  service 
message  was  not  sent,  they  should  answer 
the  first  issue,  "Yes,"  because  that  Issue 
involved  not  only  negligence,  but  proximate 
cause,  as  it  was  submitted.  The  issue  was 
not  so  framed  as  to  present  literally  the 
question  of  proximate  cause;  but  it  was  so 
treated  by  the  court,  as  judgment  was  given 
upon  the  verdict,  and  there  is  no  other  is- 
sue as  to  this  act  of  negligence  and  its  prox- 
imate results.  The  instruction  simply  misled 
the  jury. 

[10]  Again,  the  court  should  have  required 
the  Jury  to  find  whether  the  service  message 
could  have  been  delivered  to  the  sender  at 
Pineville,  aud,  if  so,  whether  he  not  only 
could,  but  would,  have  used  the  telephone 
for  the  purpose  of  sending  the  message  to  his 
brother  in  time  for  him  to  attend  the  fu- 
neral. 

[11]  Mere  negligence  Is  not  actionable, 
and  it  does  not  become  so  unless  it  proxi- 
mately causes  damage.  The  precise  question 
was  decided  in  Hauser  v.  Telegraph  Co.,  150 
N.  C.  558,  64  S.  E.  504:  "The  burden  of  proof 
was  not  upon  the  defendant  to  show  that  the 
plaintiff  had  not  exercised  diligence,  but  up- 
on the  plaintiff  to  show  not  only  that  the 
defendant  had  been  guilty  of  negligence^  but 
that  its  negligence  was  the  proximate  cause 
of  the  damage  to  him.  Hocutt  v.  Telegraph 
Co.,  147  N.  C.  186  [60  S.  E.  980].  It  is  not 
enough  to  show  that  there  has  been  negli- 
gence in  order  to  entltie  a  plaintiff  to  re- 
cover; he  must,  in  addition,  show  that  the 
defendant's  negligence  was  the  proximate 
cause  of  his  injury.  Negligence  Is  not  ac- 
tionable unless  it  is  the  proximate  cause  of 
the  damage.  Brewster  v.  Elizabeth  City,  137 
N.  C.  392  [49  S.  E.  885].  The  burden  U  al- 
ways upon  the  plaintiff  to  prove  every  req- 
uisite of  his  cause  of  action.  This  is  not  a 
question  of  contributory  negligence  which 
would  shift  the  burden  of  proof  to  the  de- 
fendant, but  it  is  one  of  the  essential  ele- 
ments of  the  cause  of  action  that  the  negli- 
gence of  the  defendant  should  proximately 
cause  the  damage."  The  second  Issue  evi- 
dently referred  to  the  original  message  and 
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Its  prompt  transmission  over  the  defendant's 
wires,  and  Its  delivery  to  T.  L.  Hoaglin  at 
Granite  Quarry,  and  not  to  the  service  mes- 


[12]  The  error  of  the  court  in  thus  in- 
fltmctlng  the  Jury  requires  us  to  order  a 
new  trial,  as  we  are  unahle  to  determine 
whether  the  answer  to  the  first  issue  was 
given  under  the  charge  as  to  the  duty  of  de- 
fendant to  repair  its  wire  with  reasonable 
eare  and  diligence,  or  under  the  erroneous 
Instruction.  If  we  could  separate  the  two, 
because  we  knew  with  certainty  that  the  jury 
were  not  influenced  by  the  error,  we  would  do 
so,  but  it  is  impossible,  as  the  correct  and  in- 
correct instructions  have  together  passed  into 
the  verdict,  which  is  indivisible.  In  such  a 
case,  a  new  trial  is  the  only  remedy  for  the 
error.  Rowe  v.  Lumber  Co.,  133  N.  C.  433, 
45  S.  E.  830,  and  cases  cited;  Dunn  v.  Cur- 
rie,  141  N.  C.  126,  53  S.  E.  533.  It  is  analo- 
gous to  the  principle  decided  in  Williams  v. 
Haid,  118  N.  C.  481,  24  S.  E;  217;  TlUett  v. 
RaUroad,  115  N.  O.  662,  20  S.  E.  480;  Ed- 
wards V.  Railroad,  132  N.  O.  99,  43  S.  E.  585; 
State  V.  Barrett,  132  N.  C.  1005,  43  8.  E. 
832;  and  more  recently  in  Pattelrson  v. 
Nichols,  157  N.  C.  413,  73  S.  E.  202.  The  is- 
sues should  be  amended  so  as  to  embrace  the 
questions  arising  upon  the  second  act  of  neg- 
lig^ice  imputed  to  the  defendant,  one  of 
which  will  be  whether  the  failure  to  notify 
the  sender  of  the  true  situation  was  the 
proximate  cause  of  the  damage  to  the  t)lain- 
tiffs;  and  this,  in  its  turn,  will  involve  the 
question  whether  a  service  message  could 
have  been  delivered  within  the  free  delivery 
limits,  if  any,  at  PineviUe,  and,  if  none,  then 
within  the  limits  of  the  town,  that  being  the 
place  from  which  the  original  message  was 
sent,  and  the  further  question  whether  S.  Q. 
Hoaglin  would  have  used  thre  telephone,  if  he 
had  received  the  service  message  in  time  to  do 
so,  and  he  could  thus  have  communicated 
with  his  brother  at  Granite  Quarry  In  time 
for  the  latter  to  have  attended  the  funeral. 
It  will  be  better  to  present  the  questions  as 
to  the  two  acts  of  negligence  in  separate  is- 
8uee,  for  the  jury  may  find  that  defendant 
did  not  mend  its  wire  with  due  diligence, 
and,  that,  if  it  had  done  so,  the  message 
would  have  reached  T.  L.  Hoaglin  in  time 
for  him  to  have  gone  to  Pineville  and  at- 
tended the  funeral. 

There  was  evidence  to  support  a  finding 
for  plaintiff  on  all  these  questions;  but  the 
facts  must  be  found  by  the  jury,  and,  at  the 
next  trial,  the  defendant  may  explain  away 
its  apparent  default  and  fully  acquit  itself 
of  the  charge  of  negligence,  and  plaintiffs 
may  strengthen  some  links  in  their  case, 
which  will  present  it  with  greater  clearness 
and  conclusiveness  to  the  jury,  and  so  as  to 
satisfy  them  that  the  defendant's  apparent 
negligence  is  very  real  and  has  been  the 
legal  cause  of  damage  to  them. 

New  triaL 
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Intoxicatino   LjquoBS    (§   827*)  —  It.t.«qat« 
Sali}— Bixus  AND  Notes— Validity. 

Notes  given  in  this  state  for  whisky  un- 
lawfully sold  in  this  state  by  the  agent  of  a 
nonresident  seller  and  shipped  into  the  state 
to  the  buyer,  being  given  in  execution  of  an  il- 
legal contract,  are  not  enforceable. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  §§  467-472;  Dec  Dig. 
f  327.*J 

Walker  and  Brown,  JJ.,  dissenting. 

Apx)eal  from  Superior  Court,  Henderson 
County ;   Justice,  Judge.' 

Action  by  Pfeifer  &  Co.  against  J.  P.  Is- 
rael. From  a  judgment  for  defendant,  plain- 
tUT  appeals.    No  error. 

Micliael  Schenck,  of  HendersonviUe,  and 
Murray  Allen,  of  Raleigh,  for  appellant.  H. 
Q.  Swart,  of  Hendersonville,  for  appellee. 

CLARK,  C.  J.  This  was  an  action  begun 
before  a  Justice  of  the  peace  upon  two  notes 
for  less  than  |200  each,  and,  on  appeal,  con- 
solidated by  consent  into  one  action.  Tiie 
notes  were  executed  by  the  defendant  to  the 
plaintiff  for  whisky  bought  from  the  plain- 
tiff's agent  The  order  for  the  whisky  was 
given  in  Hendersonville,  N.  C,  to  the  sales- 
man of  the  plaintiff  company,  and  the  whis- 
ky was  shipped  by  the  latter  from  Cincin- 
nati, Ohio,  to  Hendersonville,  N.  C,  and  de- 
livered to  defendant  at  the  latter  place,  and 
the  notes  were  executed  there.  This  was 
the  entire  evidence.  The  issue  was:  "Is  the 
defendant  indebted  to  the  plaintiff,  and,  if 
so,  in  what  sum?*'  His  honor  instructed  the 
Jury,  if  they  believed  the  evidence,  to  answer 
the  issue,  "No."  The  Jury  responded'  ac- 
cordingly. The  plaintiff  excepted  to  the  in- 
struction and  to  the  Judgment,  and  appealed. 

The  point  before  us  was  expressly  decided 
in  Vinegar  Co.  v.  Hawn,  149  N.  O.  356,  03 
S.  B.  78,  upon  an  identical  state  of  facts. 
The  court  held  that:  "The  contract,  bdng 
made  in  Hickory  to  deliver  there,  was  illegal, 
and  the  courts  of  this  state  will  not  lend 
their  aid  to  collect  an  account  based  on  such 
contract  If  the  liquor  was  shipped  in  from 
another  state*  that  was  simply  the  method 
the  plaintiff  took  to  secure  it  for  his  purpos- 
es. The  delivery  to  defendant  was  agreed 
to  be  made  in  Hickory,  and  was  so  made. 
The  plaintiff  cannot  violate  the  law  by  an 
illegal  contract,  and  then  ask  the  courts  to 
help  it  to  enforce  such  contract  When,  as 
here,  the  parties  are  in  pari  delicto,  the 
courts  will  help  neither.  If  the  money  has 
been  paid,  it  cannot  be  recovered  unless  the 
statute  so  provides  (as  in  regard  to  usury,  Re- 
visal  1905,  f  1951),  and,  if  not  paid,  the  courts 
will  not  aid  in  the  collection.  It  will  leave 
the  parties  to  their  own  devices" — citing 
King  V.  Winants,  71  N.  C.  469,  17  Am.  Rep. 
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11;  Griffin  v.  Hasty,  94  N.  G.  438;  Basket 
V,  Moss.  115  N.  O.  448,  20  S.  E.  733,  48  Ix 
R.  A.  842,  44  Am.  St  Rep.  463 ;  McNeUl  v. 
Railroad,  135  N.  C.  733,  47  S.  E.  765,  67  L. 
R.  A.  227 ;  Oscanyan  v.  Arms  Go.,  103  U.  S. 
261,  26  L.  Ed.  539  (which  holds  that  it  is  not 
even  necessary  to  plead  the  invalidity,  it 
being  sufficient  if  it  appear  on  the  evidence) ; 
Ewell  V.  Daggs,  108  U.  S.  146,  2  Sup.  Gt  408, 
27  L.  Ed.  682.  The  court  further  cited  with 
approval  the  following  from  Kelly  v.  Gourter, 
1  OkL  277,  30  Pac.  372:  **The  principle  to 
be  extracted  from  all  thie  cases  is  that  the 
law  will  not  lend  Its  support  to  a  claim 
founded  upon  its  violation."  To  same  pur- 
port. Walker  J.  Edgerton  v.  ESdgerton,  153 
N.  OL  167,  69  S.  E.  53.  Not  only  is  the  con- 
tract for  the  sale  of  liquor  invalid,  but  the 
agent  was  indictable  for  soliciting  the  sale. 
Laws  1908,  c.  118,  now  Pell's  Rev.  3527a. 
It  was  in  regard  to  such  a  statute  as  this 
that  United  States  Supreme  Gourt  held  in 
Delamater  v.  South  Dakota,  205  U.  S.  93,  27 
Sup.  Gt  447,  61  Ll  Ed.  724,  10  Ann.  Gas.  733, 
that  a  state  "may  forbid  the  carrying  on 
within  its  borders  the  business  of  soliciting 
orders  for  liquor,  although  such  orders  may 
only  contemplate  a  contract,  resulting  from 
final  acceptance  in  another  state."  In  that 
case  Mr.  Justice  White  said,  referring  by 
name  to  Robbins  v.  Shelby  Taxing  District, 
120  U.  S.  489,  7  Sup.  Gt  592,  30  L.  Ed.  694, 
Caldwell  v.  North  CaroUna,  187  U.  S.  622,  23 
Sup.  Gt  229,  47  L.  Ed.  336,  and  Railroad  v. 
Sims,  191  U.  S.  441,  24  Sup.  Gt  151,  48  U 
Eid.  254,  that  the  court  put  out  of  view  those 
cases  "because  they  concerned  the  power  of 
a  state  to  deal  with  articles  of  interstate 
commerce  other  than  intoxicating  liquors,  or 
which,  if  concerning  intoxicating  liquors,  re- 
late to  controversies  originating  before  the 
enactment  of  the  Wilson  Law.  The  general 
power  of  the  state  to  control  and  regulate 
the  business  of  dealing  in  or  soliciting  pro- 
posals within  their  borders  for  the  purpose 
of  intoxicating  liquors  is  beyond  question." 
The  court  further  said:  "The  business  of 
soliciting  proposals  in  South  Dakota  was 
one  which  that  state  had  a  right  to  regulate, 
wholly  irrespective  of  when  or  where  it  was 
contemplated  the  proposals  would  be  accept- 
ed, or  whence  the  liquor  wljich  they  em- 
braced was  to  be  shipped." 

It  is  recognized,  therefore,  by  both  the 
state  and  federal  courts  that  the  contract  by 
which  this  liquor  was  ordered  was  an  illegal 
contract,  and  that  the  fact  that  it  was  to  be 
shipped  here  from  Ohio  did  not  make  the 
contract  valid.  It  follows  that  the  courts 
will  not  enforce  the  payment  of  a  note  given 
in  execution  of  an  illegal-  contract  The 
proposition  is  so  fully  discussed  by  Judge 
Field  in  Oscanyan  v.  Arms  Go.,  103  U.  S. 
261,  26  li.  Ed.  539,  and  cases  there  cited, 
that  further  debate  is  unnecessary.  Where  a 
person  in  this  state  at  the  request  of  another 
agreed  to  buy  cotton  futures  for  him  in  New 


York,  a  contract  also  made  Illegal  by  our 
statutes,  it  was  held  that  the  person  sending 
the  order  to  New  York  for  the  purchase  of 
the  futures  could  not  recover  his  losses.  Gar- 
seed  V.  Stemberger,  135  N.  G.  501,  47  S.  B. 
603.  There  the  whole  transaction  was  in 
New  York,  but  the  contract  to  do  the  act 
was  made  in  North  Garolina.  This  has  been 
cited  and  reaffirmed  in  Burns  v.  Tomlinson, 
147  N.  0.  647,  61  S.  B.  616,  which  held  a 
subsequent  promise  to  pay  invalid.  The 
court  said:  "Gertainly  the  courts  could  not 
aid  the  plaintifT  to  a  recovery,  when  our 
statute  makes  it  a  misdemeanor  to  aid  di- 
rectly or  indirectly  in  making  such  contracts" 
— citing,  also,  to  the  same  effect  with  approv- 
al. State  v.  Glayton,  138  N.  G.  732,  50  S.  B. 
866.  In  the  latter  case  the  court  held  that  it  Is 
"competent  for  the  Legislature  to  provide 
that  gambling  contracts  participated  in  by 
the  defendant  in  this  state  either  originating 
or  being  ratified  here  shall  be  indictable  in 
our  courts  and  such  contracts  are  not  pro- 
tected by  the  interstate  commerce  clause  of 
the  federal  Gonstitution."  State  v.  Glayton 
was  also  dted  as  authority  in  Rankin  v. 
Mitchem,  141  N.  G.  284,  53  S.  E.  854.  Where 
a  note  was  given  in  consideration  of  a  bet 
on  a  horse  race  In  another  state,  it  is  not 
enforceable  here.  Gooch  v.  Faucett,  122  N. 
G.  270,  29  S.  E.  362,  39  L.  R.  A.  835.  Here 
the  notes  were  given  in  this  state  upon  an 
illegal  contract  also  made  in  this  state. 
No  error. 

ALLEN,  J.  (concurring).  It  does  not  ap- 
pear from  the  record  that  the  order  given  by 
the  defendant  for  the  whisky  was  forwarded 
to  the  plaintiff  at  Glncinnati,  and  accepted 
there.  On  the  contrary,  the  uncontradicted 
evidence  is  that  the  salesman  of  the  plaintiff 
went  to  HendersonvUle,  and  there  accepted 
the  unconditional  order  for  the  whisky, 
which  was  shipped  subsequently  from  Gin- 
dnnati  on  the  order,  and  the  notes  sued  on 
were  executed  in  HendersonvUle.  The  term 
"salesman"  implies  that  the  agent  of  the 
plaintiff  had  authority  to  make  a  contract 
of  sale,  and  the  subsequent  delivery  was  but 
in  performance  of  the  contract  If  so,  the 
action  is  to  recover  on  a  contract  for  the 
sale  of  Intoxicating  liquors  made  in  this 
state,  which  cannot  be  enforced. 

Page  on  Gontracts,  |  2592,  says:  *'If  the 
contract  Is  made  through  an  agent  and  the 
principal  is  in  another  jurisdiction,  the  ques- 
tion where  the  contract  is  made  depends 
upon  the  authority  of  the  agent  and  the  man- 
ner in  which  he  attempts  to  bind  his  prin- 
cipal. If  he  has  authority  to  bind  his  prin- 
cipal, and  he  does  so  as  a  finality,  the  place 
where  he  enters  into  the  contract  is  the  place 
where  the  contract  is  made."  In  Backman  v. 
Mussey,  31  Vt  550,  the  contract  of  sale  of 
intoxicating  liquors  was  made  in  Vermont, 
and  the  liquors  were  shipped  by  a  New  York 
dealer  from  New  York,  and  the  court  says  as 
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to  thla  Item:  "The  contract  for  the  first  bill 
of  liquors  charged  in  the  plaintiff's  account 
was  so  far  made  in  this  state,  though  con- 
summated by  a  delivery  without  the  state,  as 
to  be  invalid  here."  Also,  in  Starace  v.  Ros- 
si, 69  Vt  304,  37  Ati.  1110,  the  order  was 
taken  in  Vermont  by  an  agent  of  the  plain- 
tiff, and  sent  to  the  plaintiff  at  New  York 
and  accepted  there,  and  the  court  said:  "But 
it  Is  claimed  that  the  contract  for  this  liq- 
uor was  made  in  New  York,  and  that,  there- 
fore, recovery  can  be  had.  The  answer  to 
this  is  that  the  contract  was  in  part,  at 
least,  made  in  this  state,  and  that  prevents 
recovery  as  effectually  as  though  it  had  been 
wholly  made  here."  The  courts  of  Iowa  sus- 
tain the  same  principle.  Tegler  v.  Shipman,  33 
Iowa,  200, 11  Am.  Rep.  118;  Taylor  v.  Pickett, 
52  Iowa,  468,  3  N.  W.  514.  The  case  of  West- 
heimer  v.  Weisman,  60  Kan.  753,  67  Pac.  969, 
,  is  not  in  conflict  with  these  views,  because, 
under  the  facts  presented,  no  contract  was 
made  in  Kansas,  it  being  expressly  stated 
that  the  order  taken  by  the  agent  was  sub- 
ject "to  the  approval  of  the  plaintiffs  at 
their  place  of  business  in  Missouri" ;  and  the 
court  says  upon  this  point:  "The  agent  did 
no  more  than  make  an  offer  of  sale,  subject 
to  the  approval  of  his  house.  The  final  ac- 
ceptance of  the  order  and  the  consummation 
of  the  sale  occurred  in  Missouri,  where  such 
sales  were  lawful." 

WALKER,  X  (dissenting).  This  action  was 
brought  to  recover  the  amount  of  two  notes, 
one  for  $143.65,  dated  June  17, 1910,  and  the 
other  for  $150,  dated  December  5,  1910,  both 
made  at  Hendersonville,  N.  C,  the  first  pay- 
able generally,  and  the  second  at  Hender- 
sonville, N.  O.  The  evidence  was  to  the  ef- 
fect that  they  were  given  for  whisky  bought 
by  the  defendant  upon  orders  for  the  same 
sent  through  an  agent  of  the  plaintiffs,  then 
at  Hendersonville,  N.  C,  to  the  plaintiffs  at 
Cincinnati,  Ohio,  and  accepted  by  them  there. 
The  liquor  was  shipi>ed  from  Cincinnati  to 
HendersonvUle,  and  there  delivered  to  the 
defendant,  who  pleaded  the  illegal  considera- 
tion«  namely,  the  sale  of  the  liquor  in  this 
state.  The  court  submitted  the  following 
issue  to  the  Jury:  "Is  the  defendant  indebt- 
ed to  the  plaintiff,  and,  if  so,  in  what  sum?" 
— and  upon  the  evidence  instructed  the  Jury, 
if  they  believed  it,  to  answer  the  issue  "No," 
which  was  done,  and  from  the  Judgment  up- 
on the  verdict  the  plaintiff  appealed. 

The  opinion  of  the  court  is  based  upon  the 
erroneous  assumption  that  the  sale  of  the 
liquor  was  made  in  this  state,  whereas,  even 
according  to  our  own  decisions,  it  was  made 
in  the  state  of  Ohio,  where  the  sale  of  liquor 
is  not  prohibited.  There  is  no  evidence  that 
it  Is,  and  the  fact  is  that  it  is  not 

We  have  frequently  held  that,  where  there 
is  a  purchase  of  goods  and  the  seller  deliv- 
ers them  to  a  carrier  for  transportation  and 
delivery  to  the  purchaser  at  another  place, 
the  sale  is  completed  upon  the  delivery  to 


the  carrier  by  the  seller ;  the  carrier  in  such 
a  case  being  the  agent  of  the  purchaser  to 
receive  and  accept  the  goods.  This  was 
clearly  decided  in  Gwyn  v.  Railroad,  85  N. 
C.  429,  39  Am.  Rep.  70S,  and  Hunter  v.  Ran- 
dolph, 128  N.  C.  91,  38  S.  E.  288,  and  is  an 
elementary  principle  in  the  law  of  sales.  "As 
soon  as  an  order  for  goods  is  accepted  by 
the  seller,  the  contract  of  sale  is  complete 
without  further  notice  to  the  vendee,  and  the 
contract  is  fully  performed  on  the  part  of 
the  seller  by  the  delivery  of  the  goods  to  the 
proper  carrier."  This  was  said  by  the  court 
in  Ober  v.  Smith,  78  N.  C.  315,  and  approved 
in  Railroad  v.  Barnes,  104  N.  O.  25,  10  S.  EL 
83,  5  L.  R.  A  611.  The  rule  is  so  infiexible 
that  in  Crook  v.  Cowan,  64  N.  O.  743,  a  very 
harsh  application  of  it  was  made  by  the 
court,  and  the  defendant  was  required  to 
pay  for  carpets  he  had  ordered,  without  no- 
tice of  the  acceptance  of  his  order,  upon  the 
ground  that  delivery  to  the  carrier,  an  ex- 
press company,  was  delivery  to  him  and  a 
sufficient  acceptance  of  his  proposal  to  buy. 

But  apart  from  our  own  decisions,  which 
are  conclusive  upon  the  question  involved  in 
this  appeal,  the  Supreme  Court  of  the  United 
States,  whose  decisions  in  respect  to  it  are 
binding  upon  us,  has  decisively  settled  the 
matter,  and  so  foreclosed  it  that  it  would 
seem  that  further  discussion  should  be  un- 
necessary. This  transaction  is  a  "national 
subject,"  and  not  subject  to  local  regulation 
or  local  views  of  public  i>olicy  or  to  diverse 
legislation  and  rulings  in  the  states,  which, 
if  permitted,  would  be  at  once  destructive  of 
the  paramount  right  of  control  and  regula- 
tion by  Congress  as  conferred  by  the  com- 
merce clause  of  the  federal  Gonsitution.  In 
Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct 
681,  34  li.  E)d.  128,  the  court  said:  That 
"ardent  spirits,  distilled  liquors,  ale  and 
beer,  are  subjects  of  exchange,  barter,  and 
traffic,  like  any  other  commodity  in  which  a 
right  of  traffic  exists,  and  are  so  recognized 
by  the  usages  of  the  commercial  world,  the 
laws  of  Congress,  and  the  decisions  of  courts, 
is  not  denied.  Being  thus  articles  of  com- 
merce»  can  a  state,  in  the  absence  of  legisla- 
tion by  Congress,  prohibit  their  importation 
from  abroad  or  from  a  sister  state?  If  the 
importation  cannot  be  prohibited  without 
the  consent  of  Congress,  when  does  property 
imported  from  abroad,  or  from  a  sister  state, 
so  become  a  part  of  the  common  mass  of 
property  within  a  state  as  to  be  subject  to 
its  unimpeded  control?"  And  it  thus  an- 
swers the  question:  "To  extend  the  police 
power  over  subjects  of  commerce  would  be 
to  make  commerce  subordinate  to  that  power, 
and  would  enable  the  state  to  bring  within 
the  police  power  *any  article  of  consumption 
that  a  state  might  wish  to  exclude,  whether 
it  belonged  to  that  which  was  drunk,  or  to 
food  and  clothing,  and  with  nearly  equal 
claims  to  propriety,  as  malt  liquors  and  the 
products  of  fruits  other  than  grapes  stand 
on  no  higher  ground  than  the  light  wines  of 
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this  and  other  countries,  excluded  In  effect 
by  the  law  as  It  now  stands.  And  it  would 
be  only  another  step  to  regulate  real  or  sup- 
posed extravagance  in  food  and  dothing.' 
•  ♦  ♦  It  cannot  without  the  consent  of 
Congress,  express  or  implied,  regulate  com- 
merce between  its  people  and  those  of  the 
other  states  of  the  Union  in  order  to  effect 
its  end,  however  djesirable  such  a  regulation 
might  be.*'  The  court  denies  the  proposition 
that  a  state  can  by  its  laws,  either  directly 
or  Indirectly,  prohibit  the  importation  of 
liquor  into  its  borders  and  Its  delivery  to  a 
purchaser  there,  nor  the  sale  of  it  in  the 
original  package,  except  to  the  extent  that 
Congress  in  the  legitimate  exercise  of  its 
constitutional  powers  has  authorized  it  to 
do  BO.  Congress  has  by  Act  Aug.  8,  1890, 
a  728,  26  Stat  313  (U.  S.  Comp.  St  1901,  p. 
3177),  known  as  the  "Wilson  Act"  permitted 
the  states  to  forbid  the  sale  of  Imported  liq- 
uor after  its  delivery  to  the  consignee,  but 
not  before  such  delivery  takes  effect  But 
"it  cannot  pass  the  line  of  power  delegated 
to  Congress  under  the  Constitution,'*  nor 
that  which  Congress  itself  has  marked  as 
the  extreme  limit  of  state  action.  The  Wil- 
son Act  distinctly  referred  only  to  sales  of 
liquor  in  the  original  packages,  and  did  not 
permit  the  operation  of  state  laws  upon  in- 
terstate shipments  in  liquor  before  that  point 
In  the  commerce  had  been  reached.  The 
Federal  Penal  Code  (Act  March  4,  1909,  c 
321,  §  239,  35  Stat  1136  [U.  S.  Comp.  St 
Supp.  1911,  p.  1662])  does  not  apply  because 
this  is  not  a  C.  O.  D.  transaction.  The 
plaintiff  relied  solely  upon  the  credit  of  the 
defendant  and  did  not  even  take  a  bill  of 
lading  to  his  own  order,  and  draw  on  the 
defendant  with  the  bill  attached  for  the  pur- 
chase money,  as  was  done  in  State  v.  Fisher, 
77  S.  EX  121,  decided  at  this  term.  If  the 
transaction  considered  in  tliat  case  was  in- 
terstate commerce,  and  under  the  protection 
of  the  commerce  clause  of  the  federal  Con- 
stitution, surely,  and  by  a  much  stronger 
reason,  the  one  presented  in  this  case  must 
be  so,  for  the  shipment  to  the  defendant  by 
the  plaintiff  was  direct,  upon  an  open  bill  of 
lading,  and  the  defendant,  so  far  as  appears, 
ordered  the  liquor  for  his  own  consumption, 
and  not  for  resale.  The  order  for  the  liquor 
and  the  acceptance  thereof  at  Cincinnati, 
Ohio,  the  delivery  of  it  by  the  seller  to  the 
carrier  at  the  latter  place,  and  its  transpor- 
tation to  Hendersonville,  with  the  delivery 
of  it  there  to  Israel,  the  purchaser,  was  a 
continuous  and  lawful  transaction,  as  Con- 
gress had  passed  no  law  permitting  the  state 
laws  to  operate  upon  the  shipment  before  the 
delivery  of  the  package  to  the  defendant  if 
it  had  the  power  to  do  so.  In  this  connec- 
tion, what  is  said  by  the  Supreme  Court  of 
the  United  States,  the  final  interpreter  of 
the  law  upon  all  federal  questions,  becomes 
very  pertinent  and  it  is  well  to  recall  and 
consider  It,  lest  we  pass  the  bounds  circum- 
scribing state  action. 


After  stating  that  the  court.  In  construing 
the  Wilson  Act,  had  held  that  the  law  did 
not  authorize  state  power  to  attach  to  liquor 
shipped  from  one  state  Into  another  before 
its  arrival  and  delivery  to  the  consignee 
within  the  state  to  which  destined,  the  court 
in  Delamater  v.  South  Dakota,  205  U.  S. 
93,  100,  27  Sup.  Ot  447,  449  (51  L.  Ed.  724), 
uses  this  significant  language:  "The  rulings 
in  the  previous  cases  to  the  effect  that  under 
the  Wilson  Act  state  authority  did  not  ex- 
tend over  liquor  shipped  from  one  state  into 
another  until  arrival  and  delivery  to  the 
consignee  at  the  point  of  destination,  were 
but  a  recognition  of  the  fact  that  Congress 
did  not  Intend  in  adopting  the  Wilson  Act 
even  If  it  lawfully  could  have  done  so,  to  au- 
thorize one  state  to  exert  its  authority  in. 
another  state  by  preventing  the  delivery  of 
liquor  embraced  by  transactions  made  In 
such  other  state."  It  was  further  said  by 
the  court  that  the  Wilson  Act  adopted  a 
special  rule,  under  which  state  authority 
as  to  liquor  shipped  from  other  states  Is 
allowed  to  operate  after,  but  not  before,  the 
package  of  liquor  has  been  delivered  to  the 
consignee;  that  is,  that  state  authority  be- 
gins only  where  Interstate  commerce  ends. 
Many  cases  are  cited  by  the  court  In  support 
of  this  view,  and  there  are  none  to  the  con- 
trary. In  re  Rahrer  (Wilkerson  t.  Rahrer) 
140  U.  S.  545,  11  Sup.  Ct  865,  35  L.  Ed.  572 ; 
Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct 
664,  42  Ll  Ed.  1088;  Vance  v.  W.  A.  Vander- 
cook  Co.,  170  U.  S.  438,  18  Sup.  Ct  674,  42 
L.  Ed.  1100;  American  Expr.  Co.  v.  Iowa, 
196  U.  S.  133,  25  Sup.  Ct  182,  49  li.  Ed.  417; 
Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S. 
17,  25  Sup.  Ct  552,  49  Ij.  Ed.  925;  Foppiano 
V.  Speed,  199  U.  S.  501,  26  Sup.  Ct  138,  50  L. 
Bd.  288;  Heymann  v.  Southern  Ry.  Co.,  203 
U.  S.  270,  27  Sup.  Ct  104,  51  L.  Ed.  178,  7 
Ann.  Cas.  1130.  In  Heymann  v.  Southern 
Railway  Co.,  supra  (referring  to  Vance  v. 
Vandercook  Co.,  supra),  the  language  of  the 
court  Is  clear  and  strong  in  commenting  up- 
on the  legal  effect  of  the  Wilson  Act  ai^d  in 
setting  the  limits  to  state  power  under  the 
act  "The  interstate  commerce  clause  of 
the  Constitution,"  says  the  court  "guar- 
antees the  right  to  ship  merchandise  from 
one  state  into  another,  and  protects  It  until 
the  termination  of  the  shipment  by  delivery 
at  the  place  of  consignment,  and  this  right 
is  wholly  unaffected  by  the  act  of  Congress 
which  allows  state  authority  to  attach  to 
the  original  package  before  sale,  but  only 
after  delivery.  Scott  v.  Donald,  165  U.  S.  58, 
107  [17  Sup.  Ct  262,  265],  41  L.  Bd.  632,  648, 
and  Rhodes  v.  Iowa,  supra.  It  follows  that 
under  the  Constitution  of  the  United  States, 
every  resident  of  South  Carolina  is  free  to 
receive  for  his  own  use  liquor  from  other 
states,  and  that  the  inhibitions  of  a  state 
statute  do  not  operate  to  prevent  liquors 
from  other  states  from  being  shii)ped  into 
such  a  state  on  the  ord^  of  a  resident  fbr 
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bis  use.**    And  in  snbseqnent  cases  the  con- 
struction adopted  in  the  previous  cases  of 
the  word  "arrival,"  as  employed  in  the  Wil- 
son Act,  has  been  reaffirmed  and  applied. 
The  case  of  Vance  v.  Vandercook  Co.,  supra, 
Involving  the  validity  of  the  dispensary  law 
of  South  Carolina,  had  decided  "that  the 
state  statute  must  permit  the  delivery  of  the 
liquors  to  the  party  to  whom  they  were  con- 
signed within  the  state,  but  that,  after  such 
delivery,  the  state  had  power  to  prevent  the 
sale  of  the  liquors,  even  in  the  original  pack- 
age.**    The   conclusion    is    Inevitable,    and 
we  state  it  in  the  language  of  the  court  it- 
self, that  *'the  Wilson  Act  merely  provided  In 
the  case  of  intoxicating  liquors  that  such 
merchandise,    when    transported    from   one 
state  to  another,  should  lose  its  character 
as  interstate  commerce  (only)  upon  comple- 
tion of  delivery,  under  the  contract  of  Inter- 
state shipment,  and  before  the  sale  in  the 
original   package.*'     American   E2xpress   Co. 
V.    State   of  Iowa,   196   U.   S.   142,   25   Sup. 
Ct  184,  49  L.  Ed.  417.     That  authority  is 
decisive  of  this  one,  as  it  expressly  repudi- 
ates the  principle  which  it  is  contended  ap- 
plies to  this  case,  and  in  unmistakable  words. 
Heferring  to  the  numerous  decisions  of  that 
court  upon  this  question,  it  says:    "Those 
cases  rested  upon  the  broad  principle  of  free- 
dom of  commerce  between  the  states  and  of 
the  right  of  a  citizen  of  one  state  to  freely 
contract  to  receive  merchandise  from  an- 
other state,  and  of  the  equal  right  of  the 
citizen  of  a  state  to  contract  to  send  mer- 
chandise into  other  states.    They  rested  also 
upon   the   obvious   want  of   power  of  one 
state  to  destroy  contracts  concerning  inter- 
state commerce,  valid  in  the  states  where 
made.**    The  court  further  says  that  it  vrtll 
not  stop  to  inquire  when  the  title  passes  by 
delivery,  or  to  reconcile  conflicting  decisions 
of  the  state  courts  in   regard  thereto,   but 
places  its  decision  upon  the  broad  ground 
that  when  the  liquor  Is  ordered  from  a  for- 
eign state,  and  the  order  is  accepted  and  the 
shipment  made  there,  it  is  interstate  com- 
merce until  arrival  at  its  destination  and 
delivery  to  the  buyer,  and  the  state  cannot 
interfere  with  the  shipment  until  such  de- 
livery has  been  completed.    Reviewing  two 
decisions  of  that  court  in  cases  where  this 
court  had  been  reversed  upon  the  very  ques- 
tion now  presented  (Caldwell  v.  North  Caro- 
Una,  187  U.  S.  622,  23  Sup.  Ot  229,  47  L. 
Ed.  836 ;  Railway  v.  Sims,  191  U.  S.  441,  24 
Sup.  Ct  151,  48  Im  Ed.  254),  and  applying 
them  to  shipments  of  liquor,  the  court  said : 
"Indeed,  the   cases   upon   this   subject  are 
almost  too  numerous  for  citation,  and  the 
one  under  consideration  is  clearly  controlled 
by  them.     The  sewing  machine  was  made 
and  sold  in  another  state,  shipped  to  North 
CaroUna  in  its  original  package  for  deliv- 
ery to  the  consignee  upon  payment  of  its 
price.    It  had  never  become  commingled  with 
the  general  mass   of  property  .  within  the 


state.  While  technically  the  title  of  the 
machine  may  not  have  passed  until  the  price 
was  paid,  the  sale  was  actually  made  in 
Chicago,  and  the  fact  that  the  price  was 
to  be  collected  in  North  Carolina  is  too  slen- 
der a  thread  upon  which  to  hang  an  ex- 
ception of  the  transaction  from  the  rule 
which  would  otherwise  declare  the  tax  to 
be  an  interference  with  interstate  com- 
merce.'* Deciding  the  same  question  in 
Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct 
664,  42  li.  Ed.  1088,  and  referring  to  Bow- 
man V.  Railway,  125  U.  S.  465,  8  Sup.  Ct 
689,  1062,  81  L.  Ed.  700,  the  court,  in  stating 
its  conclusion,  says :  "It  might  be  very  con- 
venient and  useful  In  the  execution  of  the 
policy  of  prohibition  within  the  state  to  ex- 
tend the  powers  of  the  state  beyond  its  ter- 
ritorial limits.  But  such  extraterritorial 
powers  cannot  be  assumed  upon  such  an  im- 
plication. For  if  they  belong  to  one  state, 
they  belong  to  all,  and  cannot  be  exercised 
severally  and  Independently.  The  attempt 
would  necessarily  produce  that  conflict  and 
confusion  which  it  was  the  very  purpose  of 
the  Constitution  by  its  delegations  of  nation- 
al power  to  prevent**  The  proposition  can- 
not be  denied  that  all  the  cases  upon  this 
question  of  interstate  commerce  from  Rob- 
bins  V.  Shelby  Taxing  District,  120  U.  S.  489, 
7  Sup.  Ct  592,  30  L.  Ed.  694,  to  the  last  deci- 
sion upon  the  subject,  are  applicable  to  a 
shipment  of  liquor  from  one  state  to  another, 
except  in  so  far  as  the  law  may  have  been 
changed  by  the  Wilson  Act  and  section  239  of 
the  federal  Penal  Code  (as  to  C.  O.  D.  ship- 
ments), which  do  not  apply  to  the  facts  of 
this  case,  for  they  have  been  so  applied,  with 
the  exceptions  stated,  by  the  highest  federal 
court  It  therefore  is  important  to  heed  what 
the  court  holds  in  Railway  v.  Sims,  supra, 
that  while  the  property  in  things  sold  may 
not  technically  pass,  under  a  consignment, 
until  the  price  is  paid,  "and  hence  It  may  be 
said  that  the  sale  is  not  completed  until  then, 
yet,  as  matter  of  fact,  the  bargain  is  made 
and  the  contract  of  sale  completed  as  such, 
when  the  order  is  received  in  the  foreign 
state  and  the  goods  are  shipped  in  pursu- 
ance thereof.*'  This  question  cannot  be  set- 
tled flnally  by  what  we  may  say,  as,  in  re- 
spect to  it,  this  is  not  the  court  of  last  re- 
sort, and  for  that  reason,  if  for  no  other, 
our  views  should  be  brought  into  harmony 
with  the  decisions  of  the  federal  Supreme 
Court,  which  are  authoritative  and  control- 
ling in  the  matter.  There  is  nothing  to  be 
gained  by  adding  another  reversal  to  those 
already  sustained  upon  the  identical  subject 
We  are  required  by  the  federal  Constitution^ 
as  well  as  by  our  own,  to  submit  to  the  su- 
preme law,  as  declared  by  the  highest  fed- 
eral court 

If  we  refer  to  state  decisions,  a  case  ex- 
actly in  point  is  Westheimer  v.  Weisman, 
60  Kan.  753,  57  Pac.  969,  where  a  recovery 
was  allowed  upon  a  state  of  facts  in  all  re- 
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spects  like  those  presented  in  this  record. 
"A  sale,  the  parties  to  which  are  of  different 
states,  is  a  transaction  of  Interstate  com- 
merce wherever  the  contract  of  sale  may  be 
made,  when  the  goods  are  to  be  transported 
from  one  state  to  another,  whether  the  sale 
is  made  before  or  after  shipment  Negotia- 
tions and  sale  in  such  cases  through  selling 
agents  or  by  agents  to  buy  are  also  acts  of 
interstate  commerce."  7  Cyc.  416.  "Where 
an  order  for  liquors  is  taken  by  an  agent 
and  forwarded  to  his  principal  In  another 
state,  who  fills  the  order  and  delivers  the 
goods  to  a  carrier  for  transportation  to  the 
purchaser,  it  is  generally  held  that  the  place 
of  the  contract  is  the  place  where  the  order 
is  so  filled."  23  Cyc.  337.  "Where  an  order 
is  given  and  accepted  in  a  certain  place 
and  the  goods  delivered  to  a  carrier  for 
shipment,  the  contract  is  governed  by  the  law 
of  the  place  of  shipment,  and  it  makes  no 
difllerence  that  they  are  not  to  be  paid  for 
until  they  arrive  in  a  state  to  which  they  are 
shipped,  unless  the  title  is  not  to  pass  until 
they  are  received  and  paid  for."  9  Cyc.  082, 
683.  In  a  note  to  the  last  extract  (page  683) 
this  state  is  said  to  be  one  of  those  in  which 
it  is  held  that  the  sale  is  complete  when  the 
goods  are  delivered  to  the  carrier,  citing 
Raihroadv.  Barnes,  104  N.  G.  25,  10  S.  E.  83, 
5  L.  R.  A.  611,  in  support  of  the  statement. 
But  we  should  carefully  distinguish  between 
decisions  in  which  the  question  of  title  mere- 
ly was  involved  and  those  where  the  question 
was  one  of  interstate  commerce,  as  in  this 
case,  though  according  to  our  own  decisions, 
and  even  regardless  of  the  question  of  inter- 
State  commerce,  the  title,  under  the  facts  of 
the  case,  passed  to  Israel  when  the  liquor 
was  delivered  to  the  eerier  at  Cincinnati. 
The  law  is  thus  stated  very  accurately  and 
concisely  in  23  Cyc.  336,  337:  "A  contract 
made  in  one  state  for  the  sale  of  liquors  to 
be  delivered  in  another  state,  such  as  would 
be  valid  at  common  law,  and  which  is  not 
shown  to  be  invalid  where  made,  will  enable 
the  seller  to  maintain  an  action  for  the  price 
In  the  state  where  the  delivery  is  made,  not- 
withstanding that,  if  made  in  the  latter 
state,  the  contract  would  have  been  void. 
*  *  •  Where  an  order  for  liquors  is  taken 
by  an  agent  and  forwarded  to  his  principal 
in  another  state,  who  fills  the  order  and  de- 
livers the  goods  to  a  carrier  for  transporta- 
tion to  the  purchaser,  it  is  generally  held 
that  the  place  of  the  contract  is  the  place 
where  the  order  Is  so  filled." 

Numerous  cases  are  cited  in  the  notes  in 
support  of  the  text  Monaghan  v.  Reid,  40 
Mich.  665;  Wagner  v.  Breed,  29  Neb.  720,  46 
N.  W.  286  (this  case  also  decides  the  inter- 
state commerce  question);  Hill  v.  Spear,  50 
N.  H.  253,  9  Am.  Rep.  205;  Schlesinger  v. 
Stratton,  9  R.  I.  578.  In  Monaghan  v.  Reid, 
supra,  Judge  Marston  said:  "The  evidence 
in  this  case  tended  to  show  that  the  note 
sued  upon  was  given  for  liquors;  that  an 
agent  of  the  plaintiffs  below  called  at  the 


place  of  business  of  defendant,  and  took  the 
order  which  was  sent  on  to  his  principals 
in  New  York,  by  them  approved  and  the 
liquors  shipx)ed.  The  court  upon  this  theory 
of  ^the  case  submitted  the  case  to  the  Jury  in 
accordance  with  the  rule  laid  down  in  Kllng 
▼.  Fries,  33  Mich.  275.**  In  Kling  y.  Fries, 
Just  cited,  it  was  held:  "Where  an  agent 
takes  in  Michigan  a  verbal  order  for  goods, 
and  transmits  it  to  his  principals  in  Ohio 
for  approval,  and  the  latter  there  approve  Jt 
and  consign  the  goods  to  a  common  carrier 
in  Ohio,  and  the  vendee  accepts  the  goods  in 
Michigan,  paying  the  freight,  the  contract  is 
an  Ohio  contract,  and  not  a  Michigan  one; 
and,  though  the  goods  be  intoxicating  liq- 
uors, the  transaction  is  not  within  the  Mich- 
igan statute.  At  the  common  law  a  contract 
for  the  sale  of  goods,  where  nothing  remains 
to  be  done  by  the  seller  before  making  deliv- 
ery, transfers  the  right  of  property,  though 
the  price  has  not  been  paid,  nor  the  thing 
sold  delivered  to  the  purchaser.  Illegality 
will  not  be  presumed;  nor  will  It  be  pre- 
sumed, as  against  the  validity  of  a  contract, 
and  in  the  absence  of  proof,  that  the  statutes 
of  another  state  have  provisions  similar  to 
those  of  Michigan,  and  in  derogation  of  the 
common  law.  It  will  not  be  presumed,  in  the 
absence  of  evidence  or  finding,  that  parties 
making  a  sale  In  another  state,  where  it  was 
presumably  valid,  of  liquors  to  be  transport- 
ed to  Michigan,  intended  thereby  to  assist 
the  purchaser  in  violating  the  Michigan  stat- 
ute." It  is  needless  to  do  more  than  refer 
to  the  questions  whether  if  the  liquor  was 
to  be  sold  by  defendant  in  violation  of  the 
state  law,  and  plaintiff  knew  it  at  the  time 
of  the  sale,  he  could  recover,  as  the  courts 
differ  upon  this  matter,  and  the  point  is  not 
in  this  case,  nor  is  it  necessary  to  discuss 
those  cases  which  hold  that  the  price  of 
liquor  sold  in  violation  of  law,  for  example, 
without  a  license,  can  be  recovered,  as  that 
is  not  one  of  the  questions  in  the  appeal. 
I  may  say  generally,  though,  that  it  is  too 
late  to  question  the  proposition  that  liquor 
laws  cannot  be  enforced  by  a  state  when  it 
would  involve  the  "regulation"  of  interstate 
commerce. 

The  fact  that  the  agent  of  the  plaintiff 
violated  the  law,  if  he  did  so,  in  taking  the 
order  for  the  liquor  at  Hendersonville,  can- 
not affect  the  question  so  as  to  deprive  plain- 
tiffs of  their  right  to  recover,  as  the  contract 
of  sale,  accompanied  by  the  transportation  of 
the  liquor  from  a  foreign  state,  was  inter- 
state commerce,  which  did  not  fall  under  the 
operation  of  the  state  law,  as  will  fully  ap- 
pear by  reference  to  the  cases  decided  by  the 
federal  Supreme  Court,  and  already  cited. 
The  statute,  in  its  operation,  is  confined  sole- 
ly to  the  act  of  soliciting  and  receiving 
orders,  and  cannot  have  a  more  extensive 
effect,  so  as  to  prevent  the  consununatlon  of 
the  contract  of  sale,  which  was  lawful  until 
the  delivery  of  the  goods,  and,  being  lawful, 
plaintiffs  are  clearly  entitled  to  recover  the 
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price  of  the  liquor  represented  by  the  notes 
in  suit  Besides,  the  solicitation  of  the  order 
for  the  liquor  is  immaterial,  and  not  neces- 
sary to  be  shown  in  order  to  recover.  It  was 
the  proposal  of  the  defendant  to  buy  and  the 
acceptance  of  the  offer  by  plaintiffs  that 
made  the  contract.  Vinegar  €k>.  y,  Hawn, 
149  N.  O.  355»  63  S.  m  78,  if  sound  law,  when 
examined  in  the  light  of  the  cases  decided  by 
the  Supreme  Court  of  the  United  States  and 
already  cited,  le  easily  distinguished,  as  it 
was  found  as  a  fact,  and  so  stated  in  the 
opinion,  that  the  sale  and  delivery  were  in 
this  state.  We  have  said  that  defendant 
bought  the  goods  for  his  own  consumption, 
and  not  to  resell,  and,  this  being  so,  it  is  not 
perceived  how  the  Judgment  of  the  court  be- 
low can  be  sustained,  even  under  oiir  own 
decisions,  much  less  under  those  of  the  high- 
er court  which  are  of  paramount  authority. 
State  V.  Fisher,  71  S.  E.  121,  recently  decided 
by  this  court,  is  decisive  of  this  case.  We 
there  held  that  the  order  for  the  goods  by 
Oarl  Spencer,  upon  solicitation  of  Hatke*s 
agent  at  Newbern,  the  acceptance  of  his 
order,  and  the  shipment  of  the  liquor  from 
Richmond  by  Hatke,  although  under  a  bill 
of  lading  to  Hatke*s  order,  was  interstate 
commerce,  and  not  subject  to  the  operation 
of  state  laws,  either  the  act  prohibiting  the 
sale  of  liquor  or  the  one  forbidding  the  solic- 
itation of  orders  for  liquor,  though  the  agent 
may  have  been  indictable  for  soliciting,  and 
this  decision  was  made  after  considering  the 
cases  in  the  Supreme  Court  of  the  United 
States  npon  the  subject,  which  need  not  be 
further  discussed  here.  If  the  contract  of 
sale  is  valid,  the  plaintiff  is  clearly  entitled 
to  recover  upon  the  notes. 

But  there  are  two  cases  which  were  decid- 
ed upon  facts  identical  with  those  in  this 
appeal,  and  which  held  that  where  an  order 
was  given  for  liquor  to  be  shipped  from 
another  state,  and  accepted  there  and  the 
liquor  shipped  accordingly,  the  sale  was  com- 
pleted in  the  foreign  state,  and,  besides,  that, 
being  interstate  commerce^  notwithstanding 
the  Wilson  Act,  the  contract  of  sale  was  not 
subject  to  the  operation  of  our  state  laws, 
and  was  therefore  perfectly  valid.  In  one  of 
these  cases  (State  v.  Whisenant,  149  N.  G. 
517,  63  S.  E.  92)  Justice  Hoke  said:  "There 
was  no  testimony  offered  that  would  Justify 
or  permit  a  finding  that  a  sale  of  whisky 
consummated  in  KnoxviUe,  Tenn.,  was  an 
illegal  sale;  and,  if  there  had  been,  it  would 
seem  that  by  reason  of  the  commerce  clause 
of  the  federal  Constitution  our  state  legis- 
lation on  the  subject  could  not  affect  the 
transaction  In  respect  to  its  criminality  until 
and  after  there  had  been  a  delivery  within 
the  state.  State  v.  Trotman,  142  N.  C.  662 
[55  S.  E.  599].  By  fair  intendment,  and  es- 
pecially when  taken  in  connection  with  the 
testimony  on  the  subject,  the  verdict,  as  it 
was  rendered  by  the  Jury,  could  only  mean 
that  they  acquitted  the  defendant  of  retail- 
ing either  liquor  or  dder,  except  in  so  far 


as  the  order  sent  for  Ramsey  to  the  house 
in  KnoxviUe  made  out  a  case  of  guilt  This 
sale  at  Ejioxvllle,  as  we  have  Just  said,  was 
not  illegal,  and  there  was  no  evidence  touch- 
ing such  order  to  show  that  defendant  acted 
otherwise  tha|i  as  the  buyer's  agent**  The 
defendant  in  the  Trotman  Case  was  indicted 
for  selling  patent  medicine  without  a  license, 
contrary  to  the  statute.  It  appeared  that 
certain  persons  in  this  state  gave  orders  for 
the  medicines  on  a  drug  company  in  another 
state,  which  were  forwarded  to,  received,  and 
accepted  by  the  company  in  that  state,  and 
the  goods  shipped  from  that  state  to  the  de- 
fendant, the  drug  company's  agent  in  this 
state;  that  each  package  was  wrapped  in  a 
separate  parcel  with  the  name  of  the  pur- 
chaser marked  thereon,  and  then  packed  in 
one  crate  and  shipped  to  the  defendant,  who 
distributed  same  in  the  original  form  to  the 
purchaser.  Held,  that  the  defendant  was  not 
guilty,  as  he  was  at  the  time  engaged  in  in- 
terstate commerce.  Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622,  23  Sup.  Ct  229,  47  L.  Ed. 
336,  is  cited  as  authority  in  the  Trotman 
Casa  If  the  contract  was  declared  valid  be- 
cause it  was  completed  in  the  foreign  state, 
and  especially  because  it  was  interstate  com- 
merce and  state  laws  could  not  affect  it  or 
directly  invalidate  it,  how  can  this  be  done 
indirectly  by  merely  declaring  as  unlawful 
the  solicitation  of  orders  for  liquor?  This 
proposition  is  hardly  arguable.  The  solicit- 
ing agent  may  be  criminally  liable,  but  this 
does  not  render  the  contract  illegal  or  void, 
for  no  laws  of  the  state  can  reach  it,  as  the 
commerce  clause  of  the  federal  Constitution 
stays  the  hand  of  the  state  until  the  liquor 
has  been  delivered.  To  hold  otherwise  would 
be  committing  the  regulation  of  interstate 
commerce  to  the  states.  The  Delamater  Case, 
supra,  holds  that  the  agent  who  takes  the 
order  is  indictable;  the  statute  forbidding 
him  to  solicit  orders  for  liquor  being  valid 
as  to  him,  but  the  court,  by  Justice  White, 
distinctly  holds  that  the  contract  of  sale  is 
valid,  being  protected  by  the  commerce 
clause  against  hostile  legislation  of  the  state, 
and  it  could  not  consistently  hold  otherwise. 
It  is  suggested,  however,  that  it  does  not 
affirmatively  appear  that  the  order  for  the 
whisky  was  accepted  at  Cincinnati,  Ohio. 
That  is  not  my  construction  of  the  defend- 
ant's own  testimony,  but  the  court  directed  a 
verdict  upon  the  testimony,  and,  if  there  is 
any  defect  in  the  evidence,  so  much  the  worse 
for  the  defendant  The  burden  is  not  on  the 
plaintiff,  but  on  him,  as  he  pleads  the  illegal- 
ity, and  he  must  plead  and  prove  every  fact 
necessary  to  show  it  ''In  an  action  to  re- 
cover the  price  of  liquors  sold,  the  declara- 
tion or  complaint  need  not  allege  that  the 
sale  was  authorized  by  law  or  by  plaintiff's 
license,  for,  if  defendant  relies  on  the  illegal- 
ity of  the  sale  as  a  defense,  he  must  allege 
and  prove  it,  and  this  cannot  be  done  under 
the  general  issue,  but  must  be  specially  plead- 
ed, and  by  a  plea  setting  forth  every  t&ct  es- 
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sential  to  show  that  the  sale  was  contrary  to 
law."  The  presumption  Is  that  the  contract 
was  valid.  Defendant  testified,  after  admit- 
ting the  execution  of  the  notes,  that  he 
bought  the  liquor  from  the  plaintiff ;  that  it 
was  shipped  out  from  Cincinnati  upon  an  or- 
der he  gave  for  the  same  to  plaintiff's  agent 
at  HendersonviUe.  To  say  the  least,  it  was 
for  the  jury,  and  not  for  the  court,  to  say 
whether  the  shipment  of  the  liquor  at  Cincin- 
nati was  an  acceptance  of  the  order.  But  in 
respect  to  the  interstate  feature  of  the  con- 
tract of  sctle  the  case  is  like  Robbins  v.  Tax- 
ing DisL  of  Shelby  County,  120  U.  S.  489,  7 
Sup.  Ct  592,  30  L.  Ed.  694,  in  which  it  ap- 
peared that  the  "salesman'*  or  "drummer*'  of 
a  firm  resident  in  another  state  had  solicited 
a  sale  of  goods  without  taking  out  a  license 
imposed  by  the  state,  and  it  was  held  that  the 
negotiation  of  the  sale  of  the  goods  at  Mem- 
phis, Tenn.,  with  the  intention  of  shipping 
them  into  the  state  where  the  negotiation  was 
made,  from  Cincinnati,  Ohio,  was  interstate 
commerce,  and  the  state  of  Tennessee  could 
not  by  legislation  control  or  hamper  it  The 
orders  were  made  and  the  goods  shipped  the 
same  way  in  both  cases.  The  facts  in  Cald- 
well V.  North  Carolina,  187  U.  S.  622,  23  Sup. 
Ct  229,  47  L.  Ed.  336,  were  even  stronger  in 
favor  of  the  operation  of  the  state  license 
law,  as  the  goods  were  shipped  from  Chicago, 
111.,  to  Greensboro,  N.  C,  "to  the  order  of  the 
shipper,"  and  his  agent,  at  the  latter  place, 
put  the  pictures  and  frames  together,  and 
there  delivered  them  to  the  persons  who  had 
given  him  the  orders.  Held,  nevertheless,  to 
be  a  sale  in  Chicago,  and  the  same  was  decid- 
ed in  Railroad  Co.  v.  Sims,  191  U.  S.  441,  24 
Sup.  Ct  151,  48  L.  Ed.  254,  where  the  goods 
were  shipi)ed  C.  O.  D.  from  Chicago,  IlL,  to 
Durham,  N.  C.  Held,  to  be  a  sale  at  Chicago. 
Both  cases  were  decided  under  the  commerce 
clause  of  the  Constitution,  and  the  transac- 
tions held  to  be  interstate  commerce  not  sub- 
ject to  state  laws,  as  the  sales  were  not 
made  in  this  state  within  the  meaning  of  that 
clause  of  the  Constitution.  There  is  no  differ- 
ence, in  law,  between  this  case  and  those  I 
have  cited,  as  the  Wilson  Act,  in  regard  to 
shipments  of  liquor,  does  not  operate  until 
after  delivery  to  the  consignee,  and  there  Is 
no  evidence  that  the  liquor  was  bought  for 
the  purpose  of  a  resale. 

In  Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup. 
Ct  664,  42  L.  Ed.  1088,  we  find  language 
singularly  pertinent  here:  '*The  right  to 
contract  for  the  transportation  of  merchan- 
dise from  one  state  into  or  across  another  in- 
volved interstate  commerce  in  its  fundamen- 
tal aspect,  and  Imported  In  its  very  essence  a 
relation  which  necessarily  must  be  governed 
by  laws  apart  from  the  laws  of  the  several 
states,  since  it  embraced  a  contract  which 
must  come  under  the  laws  of  more  than  one 
state.  The  purpose  of  Congress  to  submit 
the  incidental  power  to  s^  to  the  dominion 
of  state  authority  should  not,  without  the 
clearest  implication,  be  held  to  imply  the  pur- 


pose of  subjecting  to  state  laws  a  contract 
which  in  its  very  object  and  nature  was  not 
susceptible  of  such  regulation,  even  if  th0 
constitutional  right  to  do  so  existed,  as  to 
which  no  opinion  is  expressed."  Speaking  of 
the  right  of  a  nonresident  dealer  to  ship  liq- 
uor into  a  state,  the  court  said  in  Adams  E2xpk 
Co.  y.  Kentucky,  214  U.  S.  218,  29  Sup.  Ct 
633,  63  L.  Ed.  972  (Brewer,  J.):  "Liquor, 
however  obnoxious  and  hurtful  It  may  be  In 
the  judgment  of  many,  is  a  recognized  ar- 
ticle of  commerce  License  Cases,  6  How. 
504,  577  [12  L.  Ed.  256];  Leisy  v.  Hardin,  135 
U.  S.  100,  110  [10  Sup.  Ct  681,  34  L.  Ed. 
128].  In  Vance  v.  W.  A.  Vandercook  Co.,  170 
U.  S.  438,  444  [18  Sup.  Ct  674,  676  (42  L.  Ed. 
1100)],  Ur.  Justice  White,  delivering  the  opin- 
ion of  the  court,  said:  'Equally  well  estab- 
lished is  the  proposition  that  the  right  to 
send  liquors  from  one  state  into  another  and 
the  act  of  sending  the  same  is  Interstate  com- 
merce, the  regulation  whereof  has  been  com- 
mitted by  the  Constitution  of  the  United 
States  to  Congress,  and  hence  that  a  state 
law  which  denies  such  a  right  or  substan- 
tially interferes  with  or  hampers  the  same  is 
in  conflict  with  the  Ck)nstitution  of  the  Unit- 
ed States.*  That  the  transportation  is  not 
complete  until  delivery  to  the  consignee  is  al- 
so settled.  In  Rhodes  v.  Iowa;  170  U.  S.  412, 
420,  426  [18  Sup.  Ct  664,  669  (42  L.  Ed. 
1088)1,  it  was  held  that  the  Wilson  Act  ^was 
not  intended  to,  and  did  not  cause  the  power 
of  the  state  to  attach  to  an  Interstate  com- 
merce shipment,  whilst  the  merchandise  was 
in  transit  under  such  shipment  and  until  its 
arrival  at  the  point  of  destination  and  de- 
livery there  to  the  consignee.*  •  •  •  In 
case  of  conflict  between  the  powers  claimed 
by  the  state  and  those  which  belong  exclu- 
sively to  Congress,  the  former  must  yields*  for 
the  Constitution  of  the  United  States  and  the 
laws  made  in  pursuance  thereof  are  'the 
supreme  law  of  the  land.* "  "By  a  long  line 
of  decisions,  beginning  even  prior  to  Leisy  r. 
Hardin,  135  U.  S.  100  [10  Sup.  Ct  681,  34  U 
Ed.  128],  it  has  been  indisputably  determined: 
(a)  That  beer  and  other  intoxicating  liquors 
are  a  recognized  and  legitimate  subject  of  in- 
terstate commerce;  (b)  that  it  is  not  compe- 
tent for  any  state  to  forbid  the  transportation 
of  such  articles  from  one  state  to  another; 
(c)  that  until  such  transportation  is  conclud- 
ed by  delivery  to  the  consignee,  such  commod- 
ities do  not  become  subject  to  state  regula- 
tions, restraining  their  sale  or  disposition.'* 
This  was  said  in  the  very  recent  case  of  L.  & 
N.  R.  Co.  V.  Cook  Brewing  Co.,  223  U.  a  70, 
32  Sup.  Ct  189,  56  L.  Ed.  355.  The  state 
may  indict  and  punish  the  solicitor  or  "dnun- 
mer*'  who  violates  its  statute  forbidding  the 
taking  of  orders  for  the  sale  of  liquor  to  be 
shipped  into  the  state,  but  this  power  does 
not  extend  so  far  as  to  include  the  right  to 
declare  the  contract  of  sale  of  the  liquor  to 
be  void,  for  the  exercise  of  such  a  power  would 
be  to  cross  the  line  dividing  the  federal  from 
the  state  jurisdiction.    The  cases  dted  from 
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the  state  courts  and  relied  on  to  sustain  the 
contrary  of  this  position  did  not  involye  the 
question  of  interstate  commerce,  which  is  es> 
sentlally  different  from  the  one  they  discuss 
and  decide.  Ck>at8  v.  State,  48  Tex.  Gr.  R. 
553,  89  S.  W.  838 ;  r*arker  ▼.  State,  48  Tex. 
Gr.  R.  69,  85  S.  W.  1155,  and  numerous  cases 
eited. 

But  there  is  another  Tiew  of  the  matter 
which  entitles  the  plaintiff  to  recover.  The 
prohibition  of  our  law  Is  against  the  solicita- 
tion of  orders  for  the  sale  of  whisky.  It  is 
not  contended  that  the  state  could  prohibit 
the  sale  itself  by  a  nonresident  dealer  to  the 
defendant.  That  I  take  to  be  conceded.  The 
■tate,  therefore,  has  not  prohibited  the  con- 
tract, as  it  could  not,  and,  the  contract  itself 
being  otherwise  valid,  the  unlawful  solicita- 
tion of  the  order  did  not  vitiate  it.  As  Judge 
Holmes  said,  when  passing  upon  a  similar 
question  in  Fox  v.  Rogers,  171  Masa  546^  50 
N.  E.  1041 :  'The  supposed  Illegal  act  entered 
neither  Into  the  promise  nor  Into  the  consid- 
eration." The  contract  is  able  to  stand  in 
law  by  itself,  without  any  aid  from  the  act  of 
plaintiff's  agent  The  shipment  of  the  liquor, 
its  receipt  and  acceptance  by  the  defendant, 
<x>nstituted  a  sufficient  consideration  for  the 
notes,  or  the  promise  to  pay  for  It,  and  the 
act  of  the  agent  is  entirely  collateral.  A 
large  number  of  cases  sustain  this  view,  and 
among  them  we  dte  the  following:  Larned 
V.  Andrews,  106  Mass.  435,  8  Am.  Rep.  346; 
Watrous  v.  Blair,  32  Iowa,  58 ;  Bank  r.  Gro- 
cheron,  5  Ala.  250 ;  Gregory  v.  Bailey,  4  Har. 
(Del.)  256.  A  recent  case  In  this  court  illus- 
trates the  doctrine:  Electrova  Go.  v.  Insur- 
ance Co.,  156  N.  G.  232,  72  S.  E.  306^  35  L. 
B.  A.  (N.  S.)  1216,  dUng  Gotton  Press  Go. 
V.  Insurance  Go.,  151  U.  8.  368y  14  Sup.  Gt 
367,  38  Ix  Ed.  195,  and  numerous  other  au- 
thorities. There  Is  another  principle  upon 
^hlch  the  plaintiff's  recovery  can  easily  rest ; 
that  is,  upon  the  ground  that  an  Indebitatus 
was  created  by  the  receipt  of  the  liquor  from 
which  an  assumpsit  in  law  arises,  which  will 
fBustaln  an  action  on  the  case,  and  this  right 
of  action  was  not  tainted  or  affected  by  the 
iU^al  act  of  the  agent,  which  was  collateral 
to  it,  the  view  taken  by  Ghlef  Justice  Mar- 
shaU  In  Armstrong  v.  Toler,  24  U.  8.  (11 
Wheat)  258,  6  L.  Ed.  46a  The  law  does 
not  consider  the  advantage  or  interest  of 
either  party  to  the  contract,  but  acts  only 
jCrom  considerations  of  the  public  good.  Gol- 
Una  V.  Blanter,  1  Smith's  Leading  Gases, 
1S3  (11th  Ed.)  p.  369.  It  seems  to  me  that 
tbe  recent  case  of  Ober  v.  Katzensteln,  76  S. 
B.  476,  decided  at  the  last  term,  is  ''on  all 
fours"  with  this  case,  or,  at  least,  the  principle 
tliere  applied  is  controlling  here.  Plaintiff  in 
tbat  case,  being  a  nonresident  corporation, 
floed  to  recover  a  balance  due  on  a  purchase 
of  fertilizers.  Defendant  alleged  as  a  defense 
tbat  plaintiff  had  failed  to  comply  with  Re- 
Tisal,  t  IIM.  By  that  section  a  foreign  cor- 
poration la  forbidden  to  do  business  in  this 
fltata  without  flxat  filing  its  charter  in  the 


office  of  the  Secretary  of  State,  and  other- 
wise complying  with  the  requirements  of 
that  section.  Defendant  alleged  that  plain- 
tiff had  not  complied  with  the  provisions  of 
that  section,  and  consequently  could  not  re- 
cover on  the  contract  of  sale.  A  demurrer 
to  this  defense  was  sustained,  upon  the 
ground  that  the  prohibition  of  the  statute  as 
to  doing  business  in  this  state  did  not  affect 
the  contract,  but  was  collateral  thereto,  and 
could  be  availed  of  only  by  the  state  In  an 
action  to  recover  the  penalty,  the  law  not  hav- 
ing declared  the  contract  invalid,  the  court,  by 
the  Ghlef  Justice,  saying:  'But  the  statute 
does  not  invalidate  either  the  express  con- 
tract made  between  the  parties,  nor  Indeed 
the  implied  contract  raised  by  the  receipt  of 
the  goods  of  the  plaintiff  by  the  defendant" 
— citing  Tobacco  C3o.  v.  Tobacco  0>.,  144  N. 
G.  358,  57  S.  E.  5.  The  state  law  could  not 
declare  the  contract  In  this  case  invalid,  as 
it  is  an  interstate  transaction. 

But  there  is  still  another  view  of  the  case. 
The  order  given  by  defendant  to  the  travel- 
ing agent  of  the  plaintiff  at  HendersonviUe 
for  the  liquor,  did  not  designate  any  partic- 
ular liquor,  but,  on  the  contrary,  was  for  a 
quantity  of  liquor,  not  specifically  Identified 
or  appropriated,  which  was  to  be  taken  from 
plaintiiTs  stock  of  liquors  in  Glndnnati,  Ohio. 
The  thing  to  be  sold  was  not  therefore  iden- 
tified, and  the  contract  with  respect  to  it  was 
not  complete  until  it  was  so  taken  from  the 
mass  in  Glndnnati  and  delivered  to  the  car- 
rier for  shipment  The  contract  continues  to 
be  entirely  executory  until  the  articles  sold 
are  segregated  from  the  mass,  or  the  thing 
purchased,  in  general  terms,  is  taken  from 
many  of  the  same  description  in  order  to  fill 
the  order.  This  is  the  controlling  rule,  and 
is  well  settled.  1  Benjamin  on  Sales  (Ben- 
nett's 7th  Am.  Ed.)  (  352;  Mechem  on  Sales, 
tS  685,  700.  The  same  prlndple  is  fully  rec- 
ognized in  the  leading  case  of  Hatch  v.  Oil 
Go.,  100  U.  8.  124,  25  li.  Ed.  554,  where  it  Is 
said:  "Sales  of  goods  not  specified  (or  iden- 
tified) stand  upon  a  different  footing,  the 
general  rule  being  that  no  property  In  sudi 
goods  passes  until  delivery,  because  until 
then  the  very  goods  sold  are  not  ascertain- 
ed." We  hava  a  case  exactly  similar  in 
Blakeley  v.  Patrick,  67  N.  G.  40,  12  Am.  Rep. 
600  (ttfi  buggies  case),  whidi  has  been  fre- 
quently approved.  Atkinson  v.  Graves,  91 
N.  a  09 ;  McDaniel  v.  Allen,  99  N.  a  135, 
5  8.  B.  737;  Moore  v.  Brady,  125  N.  a  85, 
34  8.  B.  72.  In  Blakeley  v.  Patrick,  Pear- 
son, G.  J.,  said:  "In  order  to  vest  the  title 
or  ownership  In  any  particular  buggies,  it 
was  necessary  to  set  them  apart,  so  as  to 
make  a  constructive  delivery  and  effect  an 
executed  contract  In  the  absence  of  such 
identification,  the  agreement,  as  we  have 
seen,  was  executory  only.*'  Even  in  the  view 
that  the  orders  were  taken  and  accepted  at 
HendersonviUe,  N.  0.,  the  case  of  Rearlck 
V.  Pennsylvania,  206  U.  &  607,  27  Sup.  Ot 
159,  61  U  Ed.  296^  would  seem  to  ha  dadaive-. 
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ly  against  the  defendant  as  to  the  question 
of  Interstate  commerce.  See,  also,  Eager  Ck>. 
v.  Burke,  74  Conn.  634,  51  Atl.  544,  In  which 
the  court  also  refused  to  hold  the  contract 
of  sale  Invalid,  because  the  solicitor  of  the 
orders  had  violated  the  local  statute  and  was 
Indictable. 

The  Judgment  in  my  opinion  should  be  re- 
versed, and  a  new  trial  awarded. 

BROWN,    J^    concurs   in   the    dissenting 
opinion. 


(1«2  N.  C.  165) 

WESTON  V.  JOHN  L.  ROPER  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

1.  Judgment  (8  747*)— Conclusiveness— Pro- 

CEEDINOB  FOB    PABTITION— POSSESSION   AND 

Title. 

As  the  only  unity  between  tenants  in  com- 
mon is  one  of  possession,  an  adjudication  in  par- 
tition does  not  operate  on  the  title,  unless  title 
was  directly  put  in  issue,  and  has  no  effect  ex- 
cept to  sever  and  allot  the  possession. 

[Bd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1284-1296;    Dec.  Dig.  t  747.*] 

2.  JuDQiTENT  (§  747»)— Estopped— Judgment 
IN  Pabtition. 

A  judgment  in  a  partition  proceeding, 
where  no  issue  of  title  was  raised  or  adjudicat- 
ed, only  estops  as  to  the  unity  of  possession 
and  the  equality  of  division,  and  hence  does 
not  estop  a  grantee  of  the  lands  allotted  to  one 
of  the  parties  thereto  from  denying  the  title 
of  another  to  a  different  part  of  the  land  divid- 
ed in  the  partition  proceeding. 

[fijd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  St  1284-1296;    Dec.  Dig.  t  747.»] 

Wallcer  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Camden 
County;  Bragaw,  Judge. 

Action  by  Carey  P.  Weston  against  the 
John  L.  Roper  Lumber  Comi)any.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

See,  also,  77  S.  B.  44& 

A  number  of  issues  were  submitted,  but  It 
Is  only  necessary  to  set  out  two,  viz. : 

"(8)  Is  the  plaintiff  the  owner  of  the  tract 
of  land  first  described  in  the  complaint  as 
lot  No.  1  In  the  New  Lebanon  division?  An- 
swer :   Yea." 

"(7)  Is  the  plaintiff  the  owner  of  the  tract 
of  land  described  In  the  complaint  as  lot  No. 
4  In  the  New  Lebanon  division?  Answer: 
No." 

The  jury  assessed. the  plalntlfTg  damages 
at  $7,630.  From  the  judgment  rendered,  the 
defendant  appealed. 

"mnston  ft  Biggs,  of  Raleigh,  G.  Tayloe 
Gwathmey,  of  Norfolk,  Va.,  M.  H.  Tillitt,  of 
EUzabeth  Oity,  Ward  ft  Grimes,  of  Washing- 
ton, N.  C,  Chas.  Whedbee,  of  Hertford,  and 
Ward  ft  Thompson,  of  Elizabeth  City,  for 
plaintiff,  w:  B..  Rodman,  of  Washington,  N. 
C,  W.  M.  Bond,  of  Ddenton,  and  Angus  D. 
MacLean,  of  Washington,  N.  O.,  for  defend- 
ant 


BROWN,  J.  This  action  was  brought  to 
try  the  title  to  certain  lands  in  Camden  coun* 
ty  known  as  lots  Nos.  1  and  4  of  the  NeW 
Lebanon  division,  a  partition  of  a  large  body 
of  land  made  In  1819  among  a  large  number 
of  tenants  in  common,  and  recorded  in  said 
county. 

In  apt  time  the  defendant  entered  a  motion 
to  nonsuit  upon  the  ground  that  the  plain- 
tiff upon  all  the  evidence  had  failed  to  show 
title  In  himself  to  the  lands  in  controversy. 
This  motion  was  overruled,  and  the  defend- 
ant duly  excepted.  There  are  a  large  num- 
ber of  assignments  of  error  in  the  record; 
but,  in  the  view  taken  by  the  majority  of 
the  court,  it  is  only  necessary  to  consider 
the  motion  to  nonsuit,  as  we  are  of  opinion 
that  It  should  have  been  sustained. 

The  plaintiff  deraigned  his  title  from  the 
New  Lebanon  partition,  and  offered  in  evi- 
dence no  grant  from  the  state.  By  this  divi- 
sion lot  No.  1  was  allotted  to  Enoch  Sawyer, 
who  conveyed  to  Carey  Weston.  Plaintiff 
claims  by  descent  from  him.  Lot  No.  12  of 
the  New  Lebanon  division  was  allotted  to 
Mills  and  Josiah  Rlddick,  and  for  the  purpose 
of  showing  that  the  defendant  claimed  lot 
No.  12  under  Mills  Rlddick  and  under  said 
division  plaintiff  offered  deeds  conveying  lot 
No.  12  from  Mills  Rlddick  to  Whitehead, 
and  from  Whitehead  to  John  L.  Roper,  and 
from  him  to  the  defendant  For  the  purpose 
of  showing  an  Independent  source  of  title 
acquired  by  the  defendant  long  afterwards, 
the  defendant  introduced  a  deed  from  the 
state  board  of  education  to  George  W.  Roper 
dated  October  24,  1904,  and  from  George  W. 
Roper  to  defendant  March  14,  1905.  It  is 
admitted  that  all  the  lands  in  controversy 
are  within  the  boundaries  of  these  deeds. 
It  is  practically  admitted,  and  all  the  evi- 
dence for  plaintiff  as  well  as  defendant 
shows,  that  the  lands  in  controversy  are 
swamp  lands.  The  New  Lebanon  division  re- 
fers to  and  calls  these  lands  a  juniper 
swamp,  and  plaintiff's  witness  Lewis  testified 
that  the  land  in  controversy  is  swamp  land. 
Upon  these  facts  it  Is  plain  that  unless  the 
plaintiff  proved  that  the  locus  In  quo  had 
been  granted  by  the  state  prior  to  1825,  the 
title  vested  in  the  state  board  of  education 
and  passed  from  it  to  George  W.  Roper,  and 
from  him  to  the  defendant  Board  of  Educa- 
tion y.  Lumber  Company,  158  N.  C.  815,  73 
S.  E.  994;  Const  art  9,  §§  9,  10. 

The  law  presumes  that  those  claiming  such 
lands  under  the  deed  of  the  state  board  of 
education  acquired  a  good  and  valid  title» 
and  the  burden  of  proof  is  placed  on  the  ad- 
versary party  to  rebut  such  presumption  by 
showing  a  good  and  valid  title  in  himself. 
Rev.  1905,  §  4047;  Board  of  Education  v. 
Makely,  139  N.  C.  34,  51  S.  B.  784 ;  Same  v. 
Lumber  Company,  supra.  No  grant  from 
the  state  to  any  one  covering  the  land  in 
controversy  is  in  evidence,  but  to  meet  this 
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dlfDcnlty  plaintiff  contends  that  It  Is  admit- 
ted In  the  pleadings  (section  1  of  amended 
complaint,  and  section  1  of  answer  thereto) 
that  the  lands  In  controversy  were  granted 
to  Benjamin  Jones.  The  answer  admits 
''that  on  July  10,  1788,  the  state  of  North 
Carolina  Issued  a  grant  to  one  Benjamin 
Jones,  that  that  appears  upon  the  books 
found  In  the  office  of  the  register  of  deeds 
of  Camden  county  In  Book  D,  p.  863,  which 
purports  to  be  a  copy  of  said  grant  The 
other  matters  alleged  in  section  1  are  de- 
nied.** This  section  practically  denies  every- 
thing alleged  except  that  a  grant  to  one  Ben- 
jamin Jones  appears  on  the  records  of  Cam- 
den county.  It  denies  the  validity  of  the 
grant,  and  that  its  descriptive  words  embrace 
the  land  in  controversy.  We  find  no  evi- 
dence in  the  record  tending  to  prove  that  the 
description  in  the  grant  covers  the  land  in 
controversy,  although  there  is  evidence  that 
the  description  in  the  complaint  does.  The 
plaintiff  does  not  claim  title  to  any  part  of 
the  lands  in  controversy  by  possession.  All 
his  testimony  negatives  su^  claim.  On  this 
point  the  plaintiff  testified:  "I  never  claim- 
ed the  lands  in  controversy  until  one  or  two 
years  ago,  when  a  man  named  Johnson  came 
to  me  about  some  property  in  this  same  Dis- 
mal Swamp  situated  in  Pasquotank  county, 
and  told  me  the  Richmond  Cedar  Works  had 
been  in  possession  long  enough  to  give  them 
title,  and  that  I  had  only  paper  title,  not 
actual  title.  He  wanted  to  buy  it  I  employ- 
ed Mr.  Gwathmey  to  go  down  and  look  into 
it  He  dug  up  the  record  as  to  this  property 
in  dispute,  and  then  I  entered  into  a  contract 
with  the  Richmond  Cedar  Works  by  which 
they  were  to  pay  a  part  of  the  expense  of 
this  litigation,  and  to  receive  a  part  of  what- 
ever money  might  be  recovered  in  this  suit 
*  *  *  I  had  never  paid  any  taxes  on  this 
land.  So  far  as  I  know,  my  father  never 
paid  any  taxes  on  this  land.  So  far  as  I 
know,  my  father  never  claimed  this  land." 
Therefore  we  conclude  under  the  authorities 
dted  that  the  defendant  has  shown  a  clear 
title  to  the  land  in  controversy  paramount 
to  that  of  the  plaintiff. 

This  disposes  of  the  plaintiff's  contention 
that  he  and  the  defendant  claim  under  the 
same  common  source,  to  wit,  the  Lebanon 
division,  and  that  defendant  cannot  deny 
plaintiff's  title.  We  have  held  that  defend- 
ant has  shown  an  outstanding  valid  title  to 
the  locus  in  quo,  and  has  connected  Itself 
with  such  title.  Mobley  v.  Griffin,  104  N.  C. 
115,  10  8.  B.  142;  Whlssenhurt  v.  Jones,  78 
N.  C.  361 ;  Love  v.  Gates,  20  N.  C.  498.  But 
the  plaintiff  contends  that  as  he  claims  title 
to  lot  No.  1,  under  Enoch  Sawyer,  to  whom 
it  was  allotted  In  the  New  Lebanon  division, 
and  as  he  has  shown  mesne  conveyances 
from  Mills  Rlddlck  to  defendant  for  lot  No. 
12,  which  was  allotted  to  Rlddlck,  by  virtue 
of  the  partition  proceedings,  defendant  is 
estopped  to  deny  that  plaintiff  as  the  succes- 
sor in  title  of  Enoch  Sawyer,  Is  the  owner 


in  fee  of  the  land  in  controversy,  and  is  pre- 
cluded from  setting  up  this  after-acquired 
paramount  title  against  plaintiff.  In  sup- 
port of  this  position  plaintiff  relies  upon  the 
principals  laid  down  in  Carter  v.  White,  134 
N.  a  466,  46  &  B.  983,  101  Am.  St  Rep. 
853.  We  are  not  disposed  to  call  in  ques- 
tion this  decision,  although  it  reversed  the 
former  decision  in  the  same  case  (131  N. 
C.  14,  42  S.  B.  442),  and  its  correctness 
was  challenged  by  the  present  Chief  Justice 
in  a  dissenting  opinion.  We  are  of  opinion 
that  the  principle  laid  down  in  Carter  v. 
White  does  not  debar  a  purchaser  of  lands 
who  acquired  the  title  of  one  of  the  parti- 
tloners  through  mesne  conveyances  to  a  part 
of  the  land  divided  from  afterwards  ac- 
quiring an  outstanding  and  valid  legal  Utle 
to  other  portions  of  the  tract  so  divid- 
ed. The  title  which  the  defendant  pnr- 
chased  from  the  state  board  of  education 
through  George  W.  Roper  was  an  after-ac- 
quired outstanding  valid  Utle  to  lots  1  and  4, 
and  we  see  nothing  in  law  or  morals  which 
debarred  defendant  from  purchasing  it  At 
the  very  time  defendant  acquired  this  tittle^ 
plaintiff  testifies  he  did  not  claim  these  lots 
in  controversy.  In  the  opinion  of  the  court 
in  Carter  v.  White,  134  N.  C.  472,  46  &  B. 
985,  101  Am.  St  Rep.  853,  it  is  said :  "In  the 
view  which  we  take  of  the  effect  of  the  parti- 
tion.  proceedings,  it  is  not  necessary  to  de- 
cide the  effect  of  this  estoppel  upon  an  after- 
acquired  outstanding  title,  and  we  forbear 
to  express  an  opinion  thereon."  We  think 
the  learned  counsel  for  plaintiff  in  their  brief 
practically  admit  that  the  proposition  now 
under  consideration  Is  left  an  open  question 
when  they  say :  ''It  is  suggested  In  what  is 
so  lucidly  enunciated  in  Carter  v.  White  that 
the  Judgment  of  the  court  is  conclusive  as  to 
an  after-acquired  title,  not  only  upon  the 
parties,  but  would  also  conclude  their  heirs, 
assigns  and  grantees.  However,  that  is  left 
an  open  question,  and  it  may  be  that  the 
court  would  hold  that  the  defendant  in  this 
case,  which  is  a  successor  in  title,  would  not 
be  estopped  to  set  up  an  outstanding  para- 
mount title  and  to  claim  under  it  It  is  not 
necessary  to  decide  this  question  here,  in  so 
much  as  there  is  no  paramount  outstanding 
title  shown." 

That  there  is  a  paramount  valid  title 
which  has  been  acquired  by  defendant  from 
the  state  many  years  after  the  New  Leban- 
on division  was  made  we  have  already  held. 
This  title  was  in  no  way  represented  by  any 
of  the  parties  to  the  partition  proceedings, 
and,  although  the  defendant  may  be  a  gran- 
tee of  lot  No.  12,  we  do  not  think  it  is  es- 
topped to  set  up  this  new  and  independent 
title  subsequently  acquired  to  lots  1  and  4. 
17  A.  &  B.  Ency.  (1st  Ed.)  819;  Henderson 
V.  Wallace,  72  N.  a  451 ;  16  Cya  716;  Frey 
V.  Ramsour,  66  N.  C.  466.  We  doubt  very 
much  that  the  learned  judge  who  wrote  the 
opinion  in  Carter  v.  White  intended  to  deny 
the  right  of  a  grantee  of  a  tract  of  land  al- 
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lotted  to  his  prior  grantor  in  partition  pro- 
ceedings to  acquire  an  outstanding  legal  title, 
or  to  hold  that  he  would  be  estopped  under 
all  circumstances  to  deny  the  title  of  every 
partitioner  to  the  tract  allotted  to  such  par- 
titioner  in  the  division.  In  commenting  upon 
Carter  v.  White,  the  judge  who  wrote  that 
opinion  says:  "The  decision  in  that  case  is 
based  upon  the  fact  that  the  exact  Interest 
of  each  party  was  put  in  Issue  and  settled 
by  the  judgment" — citing  Forder  v.  David, 
38  Mo.  107,  in  which  it  is  said  of  the  Judg- 
ment: 'The  partition  establishes  the  title, 
severs  the  unity  of  possession,  and  gives  to 
each  party  an  absolute  possession  of  his  por- 
tion. *  *  *  As  a  general  rule,  parties  to 
a  judgment  are  not  bound  by  it  in  a  subse- 
quent controversy  between  themselves  unless 
they  were  adversary  parties  in  the  original 
action;  that  is  to  say,  a  Judgment  for  or 
against  two  or  more  Joint  parties  ordinarily 
determines  nothing  as  to  their  respective 
rights  and  liabilities  as  against  each  other 
In  their  own  subsequent  controversy"— cit- 
ing 2  Black  on  Judgment,  §  599;  1' Freeman 
on  Judgment,  §  158.  The  learned  judge  pro- 
ceeds to  say :  "It  would  work  a  great  wrong 
to  the  defendants  herein  to  permit  the  Judg- 
ment in  the  partition  proceedings,  the  only 
purpose  of  which  was  to  have  Col.  Simmons' 
one-half  interest  in  the  land  set  apart  to 
him,  to  divest  them  of  their  title  to  a  share 
of  the  land,  not  in  any  way  in  litigation.  To 
do  so  would  make  estoppel  Justly  odious." 
McCollum  V.  Ghisholm,  146  N.  G.  24,  59  S. 

B.  162.  In  Harrison  v.  Ray,  108  N.  0.  215, 
12  S.  E.  993,  11  lu  R.  A.  722^  23  Am.  St  Rep. 
67,  which  was  a  partition  by  consent  where- 
in the  tenants  mutually  conveyed  by  deed 
to  each  other  the  several  allotments,  it  was 
held  that  the  deeds  did  not  oi)erate  as  an 
estoppel,  except  so  far  as  they  established 
the  extent  of  the  interest  of  each  tenant  in 
his  ancestor's  lands.  In  Harrington  y.  Rawls, 
131  N.  €.  39,  42  S.  E.  461,  it  is  held  that  a 
deed  of  partition  conveys  no  title,  but  is 
simply  a  severance  of  the  unity  of  posses- 
idion. 

[1]  In  Jones  v.  Myatt,  153  N.  a  230,  69  S. 
E.  137,  in  the  opinion  of  the  court  by  Mr.  Jus- 
dee  Manning,  it  la  said:  "It  is  settled  by 
several  decisions  of  this  court  that  actual 
partition  merely  designates  the  share  of  the 
tenant  in  common,  and  allots  to  him  in  sev- 
eralty. It  does  not  create  or  manufacture 
any  title" — citing  Carson  v.  Carson,  122  N. 

C.  645, 30  S.  E.  4;  Williams  v.  Lewis,  100  N.  a 
142,  5  S.  B.  435,  6  Am.  St  Rep.  574.  In  oth- 
er Jurisdictions  it  is  held  that  a  judgment  in 
partition  is  conclusive  upon  all  the  parties 
thereto  as  to  whatever  title  or  claim  they 
had  to  the  land  at  the  time  of  the  rendition 
of  the  judgment,  but  it  did  not  have  the  legal 
#iffect  of  changing  the  title  nor  of  vesting 
any  new  or  additional  title  in  the  land  al- 
lotted and  set  off  to  eadi  in  severalty.  Wade 
f.  Deray,  50  Cal.  376;  Christy  v.  Water 
(Vorks*  68  CaL  78,  8  Paa  849.    At  common 


law,  when  partition  was  made  pursuant  to 
the  writ  de  partitione  facienda,  and  the 
shares  were  allotted  in  severalty,  and  final 
Judgment  was  given  that  the  partition  be 
holden  firm  and  effectual  forever,  nothing 
further  was  necessary;  for  the  partition  was 
completely  effected.  The  judgment  of  law 
operated  to  vest  In  each  party  a  sole  estate 
in  his  allotment;  but  nothing  further  was 
wrought  thsin  to  affirm  or  ascertain  the  pos- 
session. Cave  y.  Holford,  3  Ves.  656.  In 
Indiana  it  is  held  that  partition  proceedings 
do  not  settle  title,  or  create  a  new  title,  but 
simply  divide  into  separate  shares  the  land 
held  under  existing  titles.  Miller  v.  Noble,  86 
Ind.  528;  Elston  y.  PIggott,  94  Ind.  24.  In  this 
latter  case  it  is  said :  "It  results  from  these 
settled  rules  that  the  decree  in  partition 
does  not  estop  the  appellant  from  asserting 
the  tiUe  acquired  under  the  deed  issued  on 
the  decree  of  foreclosure."  See,  also.  Rich- 
ardson  v.  City  of  Cambridge,  2  Allen  (Mass.) 
118,  79  Am.  Dec.  767.  In  commenting  upon 
this  subject,  Mr.  Bigelow  says  in  his  work 
on  Estoppel  (5th  Ed.)  p.  345:  "It  does  not  in 
modern  times  constitute  a  case  of  privity 
for  the  purposes  of  estoppel  to  show  that 
one  man  holds  a  conveyance  of  land  from 
another.  The  modem  grantee,  unlike  a  feoff- 
ee, acquires  the  property  for  himself,  and 
his  faith  is  not  pledged  to  maintain  the 
title  of  the  grantors.  A  relation  of  privity 
is  a  relation  of  dependence,  not  of  independ- 
ence or  of  superiority.  Between  the  grantor 
and  grantee  the  recitals  of  the  deed  will 
doubtless  be  conclusive  evidence  in  a  proper 
case;  but  the  instrument  will  not  for  all  pur- 
poses prevent  the  grantee  from  asserting  a 
paramount  title  which  he  has  acquired  from 
a  third  person.  And,  this  being  the  case  be- 
tween the  grantor  and  grantee,  it  follows 
that  the  grantee  may  assert  a  title  which 
he  has  acquired  paramount  to  that  of  such 
grantor  in  a  contest  with  one  who  claims  un- 
der the  same  grantor."  In  support  of  the 
text  the  author  cites  a  large  number  of  au- 
thorities. The  same  author,  referring  to  a 
Judgment  on  a  writ  of  partition  at  common 
law  and  a  decree  In  chancery  compelling  par- 
tition, says :  "In  neither  case  do^  the  Judg- 
ment operate  beyond  the  title  held  at  the 
time  of  the  suit  It  does  not  affect  a  title 
afterwards  acquired."  Page  79,  t  4.  See, 
also,  £2mbry  y.  Palmer,  107  U.  S.  3,  11,  2 
Sup.  Gt  25,  27  L.  Ed.  346. 

We  think  the  following  additional  cases 
fully  support  our  views:  McLeery  v.  Mo- 
Leery,  65  Me.  177,  20  Am.  Rep.  683;  Mack- 
lot  V.  Dubreuil,  9  Mo.  477,  48  Am.  fDec.  550; 
Robertson  y.  Pickrell,  109  U.  S.  608,  3  Sup. 
Ct  407, 27  L.  Ed.  1049;  Blight  v.  Rochester,  7 
Wheat.  535,  5  L.  Ed.  516.  In  this  last  case 
Chief  Justice  Marshall  says:  ''It  is  contend- 
ed that  he  is  so  restrained,  because  John 
Dunlop  sold  to  Hunter,  and  Hunter  has  con- 
veyed to  the  present  defendant  It  is  very 
clear  that  these  sales  do  not  create  a  legal 
estoppeL     The  defendant  has  executed  no 
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deed  to  prevent  liim  from  ayerring  and  prov- 
ing the  truth  of  the  case.  If  he  is  bound  in 
law  to  admit  a  title  which  has  no  existence 
in  reality,  it  is  not  on  the  doctrine  of  es- 
toppel he  is  bound.  It  is  because  by  receiv- 
ing a  conveyance  of  title  which  is  deducted 
from  *Dunlop  the  moral  policy  of  the  law  will 
not  permit  him  to  contest  that  title.  The 
vendee  acquires  the  property  for  himself, 
and  his  faith  is  not  pledged  to  maintain  the 
title  of  the  vendor.  The  rights  of  the  vendor 
are  intended  to  be  extinguished  by  the  sale, 
and  he  has  no  continuing  interest  in  the 
maintenance  of  the  title,  unless  he  should  be 
called  upon  in  consequence  of  some  covenant 
or  warranty  in  his  deed.  The  property  hav- 
ing become  by  the  sale  the  property  of  the 
vendee,  he  has  a  right  to  fortify  that  title^ 
by  the  purchase  ot  any  other  which  may  pro- 
tect him  in  the  quiet  enjoyment  of  it.  No 
principle  of  morality  restrains  him  from  do- 
ing this;  nor  is  either  the  letter  or  spirit  of 
the  contract  violated  by  it." 

[21  We  have  been  unable  to  find  a  single 
case  where  a  grantee  of  one  of  the  parties 
to  the  partition  proceedings  purchasing  the 
tract  allotted  in  severalty  to  his  grantor  has 
been  held  estopped  to  deny  title  of  another 
party  to  a  different  part  of  the  land  divided 
in  the  partition  proceedings  from  that  ac^ 
quired  from  the  grantor.  Upon  the  facts  of 
this  case  as  presented  by  any  view  of  the 
evidence,  we  are  of  opinion  (1)  that  there 
is  no  strict  estoppel  operating  in  favor  of 
the  plaintiff  against  the  defendant  in  respect 
to  lots  1  and  4;  (2)  that  the  parties  did  not 
claim  the  same  tract  of  land  under  the  same 
common  source;  (3)  and  that,  if  that  were 
so,  the  defendant  has  shown  an  outstanding 
legal  title  paramount,  and  has  connected  it- 
self with  it 

His  honor  erred  in  overruling  the  motion 
to  nonsuit,  and  the  said  motion  is  sustained. 
Let  judgment  be  entered  accordingly. 

Error. 

CLARK,  O.  J.,  concurs  in  this  opinion. 

ALLEN,  J.  (concurring).  The  plaintiff  has 
offered  no  evidence  of  possession  in  himself, 
or  in  any  one  under  whom  he  claims,  and 
it  is  conceded  that  his  title  to  the  land  in 
controversy  depends  upon  the  estoppel  of 
the  partition  proceeding  of  1816.  Do  these 
proceedings  prevent  the  defendant  from  deny- 
ing the  title  of  the  plaintiff,  because  of  the 
implied  warranty  arising  from  a  compulsory 
partition  betweoi  tenants  in  common,  or  be- 
cause of  an  estoppel  by  the  judgment  in  the 
proceedings? 

There  are  several  principles  in  regard  to 
compulsory  partition  at  common  law  that 
seem  to  be  well  settled : 

(1)  Partition  could  only  be  compelled  as 
between  parceners,  and  not  between  joint 
tenants  and  tenants  in  common. 

(2)  If  a  portion  of  the  estate  held  In  copar- 
cenary was  lost  before  partition,  the  loss  fell 
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equally  on  all,  and  they  were  not  to  be  In 
a  worse  plight  after  partition. 

(3)  That  there  was  an  implied  warranty 
and  a  condition  annexed  to  the  partition. 

(4)  In  the  event  of  eviction  after  partition 
by  suit,  the  remedy  was  upon  the  implied 
warranty  to  have  recompense  pro  rata  for 
the  loss,  but,  if  the  eviction  was  by  entry 
without  suit,  the  remedy  was  to  enter  upon 
the  shares  of  the  other  tenants  and  have  a 
reallotment 

(5)  That  by  the  statutes  of  81  Henry  VIII 
and  32  Henry  VIII  the  right  of  compulsory 
partition  was  extended  to  tenants  In  common 
and  in  joint  tenancy,  but  that,  under  these 
statutes,  the  remedy  of  a  tenant  in  common 
or  of  a  joint  tenant,  in  the  event  of  eviction, 
was  limited  to  obtaining  recompense  upon  the 
implied  warranty. 

(6)  That  the  condition  and  the  implied  war- 
ranty depended  on  privity  of  estate,  and,  if 
one  conveyed  his  share  after  partition  and 
his  grantee  was  evicted,  he  had  no  remedy 
against  the  others,  although  one  who  retain- 
ed his  share  could,  after  eviction,  have  his 
remedy  against  a  grantee. 

The  most  comprehensive  and  learned  dis- 
cussion of  the  subject  I  have  found  is  in 
Sawyers  v.  Cator,  8  Humph.  (Tenn.)  256,  47 
Am.  Dec.  608,  in  which  Judge  Turley  treats 
of  it  historically  and  in  the  light  of  reason 
and  authority.  The  last  proposition,  which 
seems  to  be  well  sustained,  bears  directly 
upon  the  case  before  us,  because  If  the  con- 
dition and  the  implied  warranty  depend  on 
privity  of  estate,  and  If  this  privity  is  broken 
by  an  alienation,  and  the  grantee  is  without 
remedy  upon  the  condition  or  the  implied 
warranty,  the  plaintiff  in  this  case  cannot 
rely  upon  the  implied  warranty  against  the 
defendant,  as  he  claims  title  by  descent  from 
a  grantee  of  one  to  whom  shares  were  al- 
lotted. In  Sawyers  v.  Cator,  supra,  Judge 
Turley  says:  ''But  this  condition  and  im- 
plied warranty  holds  only  in  privity  of  es- 
tate, and  therefore,  if  either  parcener  aliens 
in  fee,  and  the  alienee  is  evicted,  the  alien- 
ing parcener  cannot  enter  on  the  other  al- 
lottment,  because  by  the  alienation  she  has 
dismissed  herself  from  having  any  imrt  of 
the  tenements  as  parceners  by  thus  severing 
the  connection  which  previously  existed  (All- 
natt  on  Partition,  159),  and  my  Lord  Coke 
says  that,  when  the  whole  privity  of  estate 
between  coparceners  is  destroyed,  there 
ceases  to  be  any  recompense  to  be  expected, 
either  upon  the  condition  in  law  or  the  im- 
plied warranty  (Co.  Lit.  174a).  Yet  it  is 
otherwise  if  the  privity  be  not  wholly  de- 
stroyed. For  Instance,  supposing  the  aliena- 
tion to  be  for  years,  for  life,  or  entail,  then, 
on  account  of  the  reversion,  the  parcener 
whose  alienee  is  evicted  shall  enter  on  the 
other  part  Id.  173b.  The  reasoning  which 
would  prevent  the  aliening  parcener  from  en- 
try or  vouching  upon  the  warranty  in  cases 
of  eviction  applies  with  greater  force  to  the 
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alienee,  who  is  a  stranger  in  blood»  and  who 
unquestionably  could  not  enter  or  vouch." 
This  is  approved  in  Smith  v.  Sweringen,  26 
Mo.  567,  as  follows:  "The  doctrine  of  implied 
warranty  on  a  comi>elled  partition  among 
coparceners  Is  not  free  from  obscurity  in 
some  of  its  details,  but  it  seems  to  be  a  part 
of  that  doctrine  as  known  in  England  and 
adopted  in  some  portions  of  this  country 
that,  when  the  privity  of  estate  is  destroyed 
by  an  alienation,  neither  the  coparcener  nor 
the  alienee  has  any  recourse  upon  the  remain- 
ing coparceners.  AUnatt,  §  3;  Sawyers  v. 
Cator  8  Humph.  [Tenn.]  256  [47  Am.  Dec. 
608].'* 

In  1  Wash,  on  Real  Property,  a  13,  S  7, 
the  author  declares  the  same  principle:  "If, 
after  the  partition  has  been  made,  one  of 
the  parties  is  evicted  of  his  property  by  a 
paramount  title,  the  partition  as  to  him  is 
defeated  at  his  election,  and  he  may  enter 
upon  the  shares  of  the  others  as  if  none  had 
been  made,  and  have  a  new  partition  of  the 
premises.  But  this  right  does  not  extend  to 
the  alienee  of  one  of  these  tenants,  because 
by  such  alienation  the  privity  of  estate  be- 
tween them  and  the  holder  of  his  share  ia 
destroyed.  Nor  can  the  alienee  himself  enter 
upon  the  shares  of  the  other  tenants  in  such 
a  case  and  defeat  the  partition."  And  this 
is  quoted  with  approval  in  Ketchin  v.  Pat- 
rick, 32  S.  0.  453,  11  S.  B.  304:  "But  the 
same  writer  (Wash.  Real  Prop.)  says  in  the 
very  next  paragraph:  *This  right  does  not 
extend  to  the  alienee  of  one  of  these  tenants, 
because  by  such  alienation  the  privity  of  es- 
tate between  them  and  the  holder  of  his 
share  is  destroyed.'  Now,  unquestionably, 
when  the  plaintiff  bought  the  interest  of  the 
three  Nobleys  at  the  sheriff's  sale,  he  became 
their  alienee,  and  the  qualification  above 
stated  would  apply." 

When  it  is  remembered  that  the  doctrine 
of  implied  warranty  arose  from  the  right 
to  compulsory  partition  among  coparceners, 
and  that  it  was  Imposed  upon  tenants  in  com- 
mon when  the  same  right  was  conferred  on 
them,  the  case  of  Weiser  v.  Weiser,  5  Watts 
(Pa.)  279,  30  Am.  Dec  318,  is  also  authority 
for  this  position,  where  the  court  says:  "The 
implied  warranty  in  partition  between  cot- 
parceners  was  only  in  privity,  for  none  shall 
vouch  by  force  of  it,  except  the  parties  to 
the  partition,  or  their  heirs,  and  no  assignee. 
Bustard's  Case,  4  Go.  121;  lAtt  f  262.  And 
Lord  Coke  says:  'When  the  whole  privity 
between  coparceners  Is  destroyed,  there  ceas- 
es any  recompense  to  be  expected,  either 
upon  the  condition  in  law,  or  warranty  in 
law  by  force  of  the  partition.'  1  Inst  174a." 
Jones  V.  Bigstaff,  95  Ky.  395,  25  S.  W.  889, 
44  Am.  St  Rep.  245,  is  to  the  same  effect, 
where  it  is  said:  "It  is  maintained  by  coun- 
sel for  the  appellants  that  an  implied  war- 
ranty of  the  title  arising  by  operation  of  law, 
or  from  the  statute,  upon  the  making  of  a 
partition  by  the  Judgment  of  a  court  of  com- 


petent jurisdiction,  like  an  express  covenant 
of  warranty,  runs  with  the  land,  and  there- 
fore the  alienee  of  one  petitioner  or  one  of 
the  tenants  in  common,  when  rightfully  evict- 
ed, may  maintain  the  action  for  contribution. 
In  Venable  v.  Beauchamp,  3  Dana  (Ky.)  321, 
28  Am.  Dec.  74,  it  is  said:  'To  every  parti- 
tion of  land  the  law  annexes  an  implied  war- 
ranty, whether  expressed  In  the  deed  or  not 
Each  partitioner  becomes  the  warrantor  of 
the  other,  but,  as  said  in  the  case  dted,  the 
warranty  in  such  cases  is  special,  not  only 
with  regard  to  the  person  or  persons  who 
may  take  advantage  of  it,  but  also  with  re- 
gard to  the  amount  of  recompense.'  Does 
the  privity  exist  between  the  heirs  of  one  of 
the  tenants,  dead,  and  the  surviving  tenants, 
and  does  it  extend  further  and  authorize  a 
recovery  by  the  vendee  of  one  of  the  tenants 
after  partition  and  an  eviction  by  a  superior 
title?  Where  the  tenant,  whether  holding  as 
a  coparcener,  joint  tenant,  or  in  common, 
dies,  his  holding  as  against  his  ootenants, 
with  reference  to  the  joint  title  to  land,  pass- 
es to  the  heir,  either  for  the  purpose  of  de- 
manding partition  or  exacting  contribution 
where  there  has  been  a  partition  and  an 
eviction.  The  privity  of  estate  is  not  destroy- 
ed by  the  death  of  one  of  the  tenants,  whose 
right  and  title  pass  by  operation  of  law  to 
his  heirs.  Their  right  to  recover,  if  the  an- 
cestor could,  is  not  doubted,  but  we  cannot 
well  see  how  the  implied  warranty  passes 
to  the  alienee  or  vendee.  In  the  well  con- 
sidered case  of  Sawyers  v.  Cator,  8  Humph. 
(Tenn.)  280,  47  Am.  Dec.  608,  Turly,  Justice, 
says:  'This  implied  warranty  holds  only  in 
privity  of  estate,  and  therefore,  if  either  par- 
cener aliens  in  fee  and  the  alienee  is  evicted, 
the  aliening  partner  cannot  enter  on  the 
other  allotment,  because  by  the  alienation  she 
has  dismissed  herself  from  having  any  part 
of  the  tenementi^  as  parceners,  by  thus  sever- 
ing the  connection  which  previously  existed.' 
It  is  well  settled  that  parties  to  a  partition, 
whether  coparceners,  joint  tenants,  or  ten- 
ants in  common,  are  liable  upon  an  implied 
warranty  of  title,  when  loss  occurs  after  par- 
tition, and  that  this  implied  warranty  does 
not,  like  an  express  covenant,  run  with  the 
land." 

It  would  seem,  therefore,  that  the  plain- 
tiff cannot  avail  himself  of  the  implied  war- 
ranty, and  that  the  question  remaining  for 
consideration  is  whether  the  adjudication  In 
the  partition  proceedings  estops  the  defend- 
ant to  deny  the  title  of  the  plaintiff.  We 
may,  I  think,  eliminate  the  suggestion  at  the . 
outset  that,  if  an  estate  less  than  a  fee  sim- 
ple was  claimed  by  the  tenants  In  common, 
there  is  no  evidence  it  is  not  still  outstand- 
ing, because  the  petition  was  filed  in  1815, 
98  years  ago,  and  at  that  time  the  youngest 
petitioner  must  have  been  21  years  of  age,  as 
there  is  no  allegation  of  nonage,  and  no  par- 
ty was  represented  by  a  guardian  ad  litem, 
and  we  may  safely  assume  that  one  bom 


N.O) 


WESTON  V.  JOHN  L.  ROPER  LUMBER  CO, 


435 


119  years  ago  Is  now  dead,  particularly  when 
the  plaintiff  does  not  contend  otherwise.  The 
estoppel  cannot  extend  beyond  the  estate 
passed  upon  and  adjudicated  or  necessary  to 
sustain  the  Judgment,  and  If  that  estate  was 
less  than  a  fee  simple,  and  has  expired  by 
lapse  of  time,  the  plaintiff  must  fail  in  his 
action,  as  the  burden  is  on  him  to  prove  title, 
and  he  has  shown  none,  outside  of  the  es- 
toppel 

If  80,  the  real  question  on  this  branch  of 
the  case  is  whether  It  was  adjudicated  in 
the  partition  proceeding  that  the  tenants  in 
common  held  in  fee  simple.  Some  of  the  au- 
thorities hold  that  judgments  estop  not  only 
as  to  matters  litigated,  but  also  as  to  those 
which  might  have  been  litigated,  while  others 
confine  the  effect  of  the  judgment  to  the  facts 
in  Issue.  Both  rules  are  correct,  but  they 
are  applicable  to  a  different  state  of  facts, 
and  the  distinction  between  the  two  is  clear- 
ly drawn  in  Cromwell  v.  County  of  Sac,  94 
U.  S.  352,  24  L.  Ed.  195,  where  the  court 
says:  "In  considering  the  operation  of  this 
judgment,  it  should  be  borne  in  mind,  as 
stated  by  counsel,  that  there  is  a  difference 
between  the  effect  of  a  judgment  as  a  bar 
or  estoppel  against  the  prosecution  of  a  sec- 
ond action  upon  the  same  claim  or  demand 
and  its  effect  as  an  estoppel  in  another  ac^ 
tlon  between  the  same  parties  upon  a  differ- 
ent claim  or  cause  of  action.  In  the  former 
case,  the  Judgment,  if  rendered  upon  the  mer- 
its, constitutes  an  absolute  bar  to  a  subse- 
quent action.  It  is  a  finality  as  to  the  claim 
or  demand  in  controversy,  concluding  parties 
and  those  in  privity  with  them,  not  only  as  to 
every  matter  which  was  offered  and  received 
to  sustain  or  defeat  the  claim  or  demand,  but 
as  to  any  other  admissible  matter  which 
might  have  been  offered  for  that  purpose. 
Thus,  for  example,  a  judgment  rendered  up- 
on a  promissory  note  is  conclusive  as  to  the 
validity  of  the  instrument  and  the  amount 
due  upon  it,  although  it  may  be  subsequent- 
ly alleged  that  {perfect  defenses  actually  ex- 
isted, of  which  no  proof  was  offered,  such  as 
forgery,  want  of  consideration,  or  payment 
If  such  defenses  are  not  presented  in  the  ac- 
tion, and  established  by  comi>etent  evidence, 
the  subsequent  allegation  of  their  existence 
is  of  no  legal  consequence.  The  judgment  is 
as  conclusive,  so  t&r  as  future  proceedings  at 
law  are  concerned,  as  though  the  defenses 
never  existed.  The  language,  therefore, 
which  is  so  often  used,  that  a  judgment  es- 
tops not  only  as  to  every  ground  of  recovery 
or  defense  actually  presented  in  the  action, 
bat  also  as  to  every  ground  which  might  have 
been  presented,  is  strictly  accurate,  when  ap- 
plied to  the  demand  or  claim  in  controversy. 
Such  demand  or  claim,  having  passed  into 
Judgment,  cannot  again  be  brought  into  liti- 
gation between  the  parties  in  proceedings  at 
law  upon  any  ground  whatever.  But,  where 
the  second  action  between  the  same  parties 
is  upon  a  different  claim  or  demand*  the 


Judgment  in  the  prior  action  operates  as  an 
estoppel  only  as  to  those  matters  in  issue  or 
points  controverted  upon  the  determination 
of  which  the  finding  or  verdict  was  rendered. 
In  all  cases,  therefore,  where  it  is  sought  to 
apply  the  estoppel  of  a  judgment  rendered 
upon  one  cause  of  action  to  matters  arising 
in  a  suit  upon  a  different  cause  of  action,  the 
inquiry  must  always  be  as  to  the  point  or 
question  actually  litigated  and  determined  in 
the  original  action,  not  what  might  have  been 
thus  litigated  and  determined.  Only  upon 
such  matters  is  the  judgment  conclusive  in 
another  action.*' 

Our  case  belongs  to  the  second  branch  of 
the  rule  which  was  applied  Ui  Coltrane  v. 
Laughlin,  157  N.  0.  287,  72  S.  E.  963,  in 
which  the  court  quoted  with  approval  from 
Capeheardt's  Oase,  125  N.  C.  64,  34  8.  E. 
198,  that:  "A  judgment  is  decisive  of  the 
points  raised  by  the  pleadings,  or  which 
might  be  properly  predicated  upon  them,  but 
does  not  embrace  any  matters  which  might 
have  been  brought  into  the  litigation,  or 
causes  of  action  which  the  plaintiff  might 
have  joined,  but  which,  in  fact,  are  neither 
joined  nor  embraced  by  the  pleadings."  If 
so,  the  question  before  us  is  still  further  nar- 
rowed to  the  single  inquiry  as  to  the  estate 
actually  litigated  and  adjudicated  in  the  par- 
tition proceedings. 

In  the  consideration  of  this  question,  it 
may  be  accepted: 

(1)  That  at  common  law,  as  the  only  unity 
between  tenants  in  common  was  one  of  pos- 
session, the  Judgment  in  partition  had  no 
effect  except  to  sever  the  possession,  and  did 
not  operate  upon  the  title. 

(2)  That  at  common  law  and  now  parti- 
tion may  be  had  of  estates  less  than  a  fee 
simple. 

(3)  That  statutes  have  been  passed  in  the 
different  states,  which  authorize  an  adjudi- 
cation of  title  in  partition  proceedings. 

(4)  That  under  the  statutes  of  this  state, 
as  they  exist  now,  persons  "claiming  real  es- 
tate as  tenants  in  common"  may  have  parti- 
tion. That,  upon  a  petition  being  filed,  the 
court  may  appoint  commissioners  "to  divide 
and  apportion  such  real  estate  among  the 
several  tenants  in  common*"  That  the  com- 
missioners shall  partition  the  land  "among 
the  tenants  in  common,  according  to  their 
respective  rights  and  interests  therein,  by 
dividing  the  land  iato  equal  shares  in  point 
of  value  as  near  as  possible,"  and  shall  make 
report,  which,  when  confirmed,  "shall  be 
binding  among  and  between  the  claimants, 
their  heirs  and  assigns,"  and  that  these  stat- 
utes were  substantially  in  force  in  1815. 

(5)  That,  when  title  is  put  in  issue  under 
the  statute,  the  judgment  is  an  estoppel  as 
to  that  title. 

Mr.  Freeman,  the  author  of  the  work  on 
Cotenancy  and  Partition,  says  in  30  Cyc. 
310,  in  reference  to  the  last  proposition:  "We 
have  hereinbefore  shown  that  in  many  of  the 
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states  title  may  be  pnt  In  Issue  and  deter- 
mined in  suit  for  partition.  We  may  assume 
that  even  in  those  states  the  title  is  not  put 
in  issue  merely  by  the  allegations  necessary 
for  a  declaration  in  partition  at  common 
law,  and  that,  where  nothiug  is  known  about 
the  pleadings  in  such  a  suit,  it  will  be  pre- 
sumed that  title  was  not  put  in  issue  by 
them,  nor  determined  in  any  judgment  based 
on  them.  We  apprehend,  however,  that 
whenever  plaintiff  alleges  hims^  to  be  the 
owner  in  fee,  or  of  any  specified  estate,  or 
avers  any  other  ultimate  fact  under  which 
he  is  entitled  to  relief,  It  becomes  the  duty 
of  defendant  either  to  concede  or  take  issue 
with  the  allegation  or  averment,  and  that 
the  judgment  in  the  action  will  be  as  conclu- 
sive as  it  would  be  upon  a  like  issue  in  any 
other  action."  The  Supreme  Court  of  In- 
diana, discussing  the  same  subject,  says  in 
Miller  V.  Noble,  86  Ind.  530:  "In  ordinary 
proceedings  it  is  only  necessary  to  allege  and 
prove  such  a  title  as  entitles  the  party  to  a 
division  of  the  land«  The  adjudication  in 
such  a  case  goes  no  further  than  to  declare 
that  such  a  right  is  shown  as  will  support 
partition  and  to  allot  the  shares  to  the  co- 
teuants  entitled  to  them.  If  a  conclusive  ad- 
judication upon  the  character  of  the  title  is 
desired,  issue  must  be  formed  directly  and 
fully  presenting  that  question  for  decision/' 
And  in  Green  v.  Brown,  146  Ind.  9,  44  N.  E. 
807:  "A  question  of  title  is  not  ordinarily 
presumed  to  be  in  issue  In  partition  pro- 
ceedings; on  the  contrary,  the  presumption 
is  that  title  is  not  in  issue."  In  the  absence 
of  authority,  the  language  of  our  statute 
would  seem  to  lead  to  the  same  conclusion — 
that  there  is  no  adjudication  of  title  unless 
directly  in  issue.  It  is  not  required  there- 
under that  the  estate  owned  shall  be  alleged, 
and  any  persons  claiming  as  tenants  in  com- 
mon are  entitled  to  partition,  and  there  is 
no  provision  that  the  quantity  of  the  estate 
shall  be  defined  in  the  order  appointing  com- 
missioners, !n  the  report  of  the  commission- 
ers, or  in  the  decree  of  confirmation. 

It  is  true  that  the  statute  says  that  the  re- 
port and  the  decree  "confirming  it  "shall  be 
binding  among  the  claimants,  their  heirs  and 
assigns,"  but  this  language  was  inserted  to 
meet  the  common-law  doctrine  that  a  decree 
in  partition  did  no  more  than  sever  the  pos- 
session, and  is  fully  satisfied  by  giving  it  ef- 
fect as  a  conclusive  determination  of  the 
equality  of  the  division,  and  of  such  title  as 
the  parties  put  in  issue.  If  it  means  more 
than  this,  it  will  conclude  as  to  titles  and  es- 
tates not  litigated,  and  when  it  is  not  neces- 
sary to  do  so  to  sustain  the  judgment  This 
seems  to  be  the  construction  adopted  by  our 
court,  which  says  in  Graves  v.  Barrett,  126 
N.  0.  269,  35  S.  B.  540:  "But  in  a  petition 
for  partition  title  is  not  In  issue,  unless  the 
defendants  put  it  in  issue  by  pleading  *sole 
seisin.'  That  was  not  done  in  this  case. 
The  Code  (section  1892)  does  not  require 
averment  of  title  as  an  ejectment,  but  simply 


an  allegation  of  seisin  and  possession  as 
tenants  in  common,  and  the  seisin  and  pos- 
session of  one  are  that  of  all."  And  in 
Lindsay  v.  Beaman,  128  N.  O.  192,  38  S.  B. 
812:  "In  the  case  of  deeds  title  passes  from 
owner  to  purchaser,  and,  to  constitute  color 
of  title,  must  be  registered  (Austin  v.  Staten, 
126  N.  0.  788'  [36  S.  B.  338]),  while  in  parti- 
tion proceedings  between  tenants  in  conunon 
no  title  passes,  only  the  unity  of  possession 
is  dissolved  and  title  vests  in  severalty,  no- 
tice of  which  is  fully  given  by  the  record 
itself,  the  common  source  of  title  resting 
undisturbed."  And  in  Buchanan  v.  Harring- 
ton, 152  N.  C.  334,  67  S.  E.  748,  136  Am.  St 
Rep.  828,  citing  Cyc.  310:  "We  apprehend, 
however,  that  whenever  plaintiff  alleges  him- 
self to  be  the  owner  in  fee,  or  of  any  speci- 
fied estate,  or  avers  any  otJier  ultimate  fact 
under  which  he  is  entitled  to  relief,  it  be- 
comes the  duty  of  the  defendant  either  to  con- 
cede or  take  issue  with  the  allegation  or 
averment,  and  that  the  judgment  in  the  ac- 
tion will  be  as  conclusive  as  it  would  be  up- 
on a  like  issue  in  any  other  action.  The 
truth  is  that  a  judgment  in  partition  is  as 
conclusive  as  any  other.  It  does  not  create 
or  manufacture  a  title,  nor  divest  the  title 
of  any  one  not  actually  or  leonstructively  a 
party  to  the  suit,  but  it  operates  by  way  of 
estoppeL  It  prevents  any  of  the  parties 
from  relitigating  any  of  the  issues  presented 
for  decision,  and  the  decision  of  which  nec- 
essarily entered  into  the  judgment;  and  it  di- 
vests all  titles  held  by  any  of  the  parties  at 
the  institution  of  the  suit" 

Applying  these  principles,  it  appears  that 
it  was  not  alleged  in  the  partition  proceeding 
that  the  petitioners  and  the  defendants  were 
tenants  in  common  in  fee,  nor  does  it  appear 
that  there  was  any  adjudication  of  title. 
The  petition  alleges  that  the  petitioners  and 
the  defendants  "are  owners  as  tenants  In 
common,"  without  alleging  that  the  owner- 
ship is  in  fee,  and  there  is  nothing  in  the  pe- 
tition to  show  whether  the  interests  of  the 
partes  were  acquired  by  descent  or  purchase. 
No  answer  was  filed,  and  the  order  appoint- 
ing commissioners  makes  no  adjudication  as 
to  title  or  as  to  the  tenancy  in  common,  but 
simply  appoints  commissioners  "to  go  upon 
the  premises  mentioned  in  the  petition  and 
lay  off  the  land  according  to  the  prayer  there- 
of and  make  report,"  and  the  confirmation 
of  the  report,  which  was  an  allotment  of 
shares,  was  by  an  entry  on  the  docket,  "Re- 
port confirmed."  The  word  "owner,"  used 
in  the  petition,  may  be  broad  enough  to  in- 
clude an  estate  in  fee  simple,  but  it  also  in- 
cludes estates  less  than  a  fee  (29  Cyc.  1550), 
and  when  associated,  as  it  is,  with  the  words, 
"as  tenants  in  common,"  In  a  petition  for 
partition,  and  considered  in  connection  with. 
the  history  of  partition,  whose  primary  and 
chief  purpose  was  and  is  to  sever  the  unity 
of  possession,  and  keeping  in  mind  that  i)ar- 
tition  may  be  had  of  estates  less  than  a  fee^ 
it  Is  reasonable  to  conclude  that  Uie  aliega- 
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tlon  was  as  strong  as  the  title,  and  that  It 
was  merely  sufficient  to  sustain  the  proceed- 
ing. The  conduct  of  the  plaintiff  and  of  his 
father,  under  whom  he  claims,  sustains  this 
view,  as  it  appears  that  neither  claimed  any 
interest  in  the  land,  nor  did  either  ever  ex- 
ercise any  act  of  ownership  over  it  until  a 
short  time  before  this  action  was  Instituted, 
when  an  agent  of  the  Richmond  Cedar  Works 
suggested  to  the  plaintiff  that  he  held  the  ti- 
tle to  the  land,  and  that  his  company  would 
pay  the  expense  of  the  litigation  If  he  would 
contest  the  title  with  the  defendant 

The  plaintiff  testified,  among  other  things: 
'*I  am  the  plaintiff  In  this  case ;  am  29  years 
old.    My  father's  name  was  John  Carey  Wes- 
ton.   He  lived  in  Norfolk,  and  died  in  1895. 
His    father    was    named     Carey    Weston. 
♦    *    *    I  never  claimed  the  lands  in  con- 
troversy until  one  or  two  years  ago,  when  a 
man  by  the  name  of  Johnson  came  to  me 
about  some  property  in   this  same  Dismal 
Swamp,  situated  in  Pasquotank  county,  and 
told  me  that  the  Richmond  Cedar  Works  had 
been  in  possession  long  enough  to  give  them 
title,  and  that  I  had  only  a  paper  title,  not 
actual  title.    He  wanted  to  buy  it    I  employ- 
ed   Mr.    Gwathney,   the  lawyer,  to  go  down 
and  look  into  it,  and  he  dug  up  the  record  as 
to  this  property  In  dispute,  and  I  then  en- 
tered Into  a  contract  with  the  Richmond  Ce- 
dar Works,  by  which  they  were  to  pay  a  part 
of  the  expense  of  the  litigation,  and  to  re- 
ceive a  part  of  whatever  money  might  be  re- 
covered In  this  suit     They  were  to  pay  a 
part  of  the  expense  and  to  get  one-third  of 
whatever  might  be  recovered  in  this  litiga- 
tion, and  I  agreed  to  sell  the  land  to  them,  If 
I  should  recover  it  at  a  price  to  be  fixed  by 
the  number  of  cords  of  Juniper  timber  on 
the  land.    The  Richmond  Cedar  Works  was 
to  pay  me  for  the  land,  if  I  could  recover  it, 
$1  per  cord  for  all  timber  measuring  over 
eight  inches  in  diameter,  and  50  cents  per 
cord  under  eight  Inches  in  diameter,  measur- 
ing at  18  inches  from  the  ground.    They  Were 
not  to  take  it  unless  I  could  give  them  a 
good  title.    I  had  never  paid  any  taxes  on 
this  land.    Bo  far  as  I  know,  my  father  nev- 
er paid  any  taxes  on  this  land.    So  far  as  I 
know,   my  father  never  claimed  this  land. 
My    father   was   nine  years   old  when  my 
grandfather  died.** '  If,  however,  the  allega- 
tion In  the  petition  Is  sufficient  as  to  owner- 
ship In  fee^  there  has  been  no  adjudication  of 
the  title.    No  issue  as  to  title  was  raised  by 
answer,  and  there  is  no  reference  in  the  or- 
der appointing  commissioners  in  the  report 
or  in  the  decree  of  confirmation  to  the  quan- 
tity of  estate  held  by  the  tenants  in  common ; 
and   when  it  is  remembered  that  partition 
could  be  had  of  an  estate  less  than  a  fee,  and 
that  while  title  could  be  put  In  issue  and 
finally  settled,  it  was  not  obligatory  to  do 
so,  and  that  a  judgment  in  partition,  which 
simply  severs  the  unity  of  possession  Is  val- 
id, it  seems  to  follow  that  the  proceeding  re- 
lied on  as  an  estopped  cannot  have  that  af- 


fect becadse  the  title  was  not  adjudicated* 
and  it  was  not  necessary  to  do  so  to  sustain 
the  judgment  rendered.  The  only  facts  es- 
sential to  the  validity  of  the  Judgment  and 
necessarily  presumed  to  exist  in  order  to 
sustain  it  are  that  there  was  a  unity  of  pos- 
session, and  an  equality  of  division.  "The 
estoppel  of  a  judgment  cannot  be  extended 
beyond  the  particular  facts  on  which  It  was 
based.  It  determines  only  such  points  or 
questions  as  are  sufficient  to  sustain  the  le- 
gal conclusion  that  Judgment  must  be  given 
for  one  or  the  other  of  the  parties  in  the  par- 
ticular form  and  amount  In  which  it  was  ren- 
dered, not  additional  matters,  unnecessary  to 
the  decision  of  the  case,  although  they  may 
come  within  the  scope  of  the  pleadings,  un- 
less they  are  actually  litigated  and  passed 
upon."  23  Cyc.  1290.  If  these  positions  are 
sound,  and  the  defendant  is  not  bound  by  the 
implied  warranty,  and  the  Judgment  in  the 
partition  proceeding  only  estops  as  to  the 
unity  of  possession  and  the  equality  of  divi- 
sion, the  plaintiff  has  failed  in  his  proof  of 
title,  as  he  has  offered  no  evidence  of  posses- 
sion by  himself  or  by  those  under  whom  he 
claims,  and  no  evidence  of  title,  except  the 
partition  proceedings  upon  which  he  relies  as 
an  estoppel,  and  the  motion  for  judgment  of 
nonsuit  should  have  been  allowed. 

This  disposes  of  the  appeal,  and  it  is  un- 
necessary to  discuss  the  validity  of  the  deed 
of  the  state  board  of  education  to  the  defend- 
ant, or  of  the  right  of  the  defendant  to  re- 
ly upon  this  deed  as  an  after-acquired  titla 

CLARK,  C.  J.,  concurs  in  this  opinion,  as 
well  as  ophiion  of  BROWN,  J. 

WALKBR,  J.  (dissenting).  At  May  term, 
1815,  of  the  county  court  of  Camden  county, 
plaintlff*8  assignor  and  others  ffied  their  pe- 
tition for  partition  of  a  large  body  of  land 
called  the  New  Lebanon  estate,  containing 
many  thousand  acres,  and  alleged  therein 
that  they  were  "the  owners  thereof  as  ten- 
ants in  common,"  and  prayed  for  a  division 
of  said  lands  according  to  the  provisions  of 
the  statute;  In  the  proceedings  they  are 
also  called  '^proprietors  of  the  New  Lebanon 
estate."  Partition  was  decreed,  and  lot  No. 
1  was  allotted  to  Enoch  Sawyer,  lot  No.  4 
to  Sawyer  and  Proctor,  and  lot  No.  12  to 
Mills  and  Josiah  Rlddlck.  Unless  the  deci- 
sion of  this  court  upon  the  effect  of  the  judg- 
ment in  the  partition  suit  Is  correct,  the 
plaintiff  owns  lots  Nos.  1  and  4,  and,  as  ap- 
pears in  the  opinion,  he  Is  deprived  of  both 
by  the  Judgment  of  tills  court  which  I  think 
is  erroneous.  The  court  and  I  say  so  most 
respectfully,  has  overlooked  the  provisions 
of  our  statute,  which,  if  they  had  been  read 
in  connection  with  the  authorities  relied  on, 
and  some  from  other  states,  too,  where  there 
Is  no  such  statute,  would  have  so  explained 
them  as  to  have  led  the  court  to  reverse  Its 
conclusion*  Coparceners  were  the  only  ten- 
ants who  could  compel  a  partition  at  com- 
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mon  law,  and  the  reason  given  for  this  ex- 
ceptional rule,  and  also  for  the  warranty  Im- 
plied from  the  partition,  was  that  parceners 
had  the  estate  cast  npon  them  by  law,  viz., 
by  descent,  and  as  the  act  of  the  law  does 
injury  to  no  one — ^"Actus  legls  nemini  facit 
injuriam" — ^they  were  allowed  to  sever  the 
tenancy  and  to  have  an  implied  warranty  as 
between  themselves,  for  one  parcener  could 
not  otherwise  force  a  partition  by  deed  with 
express  warranty,  and  both  partition  and 
warranty  would,  in  that  case,  depend  upon 
the  will  of  his  coparceners.  The  partition 
among  parceners  was  affected  by  writ  com- 
manding it  to  be  made,  and  took  effect  from 
the  Judgment  of  the  court — after  the  Interloc- 
utory order  quod  partitione  fiat,  the  issue 
of  the  breve  de  partitione  facienda,  and  the 
sherilTs  return — ^which  judgment  was  that 
"the  partition  so  made  remain  firm  and 
stable  forever,*'  and  (unlike  the  decree  in 
chancery  in  such  cases)  of  itself  passed  the 
title  to  the  allotments  in  severalty.  Rawle 
on  Covenants  for  Title  (5th  Ed.)  t  277,  note 
2.  But  the  right  of  partition  was  not  extended 
to  joint  tenants  and  tenants  in  common  until 
by  St  31  Hen.  VIII,  c.  1,  and  St  82  Hen.  VIII, 
c.  32,  but  they  did  not  by  these  statutes  ac- 
quire the  right  of  re-entry  for  condition 
broken.  With  this  preliminary  statement  we 
may  now  consider  as  to  the  warranty  and 
condition  of  re-entry  implied  from  partition. 
The  latter  being  by  writ,  of  course,  the  war- 
ranty was  implied  from  the  partition  itself, 
and  not  from  any  particular  words  used.  It 
is  familiar  that  the  right  to  partition  existed 
at  common  law  solely  between  coparceners, 
and  there  was  this  difference  between  the 
warranty  and  the  condition.  When  a  parcen- 
er re-entered  for  condition  broken,  she  de- 
feated the  partition  in  the  whole ;  but,  when 
she  vouched  by  force  of  the  warranty,  the 
partition  was  not  defeated  in  the  whole,  but 
she  recovered  recompense  for  the  part  that 
was  lost  But  to  joint  tenants  and  tenants 
in  conunon  there  was  by  the  common  law 
no  right  to  partition  by  writ  Between  them 
it  must  have  been  voluntary  merely.  And 
hence  was  passed  the  well-known  statute  of 
81  Henry  VIII,  c.  1,  which  gave  to  all  joint 
taiants  and  tenants  in  common  the  right  to 
make  partition  between  them  by  writ,  "in 
like  manner  and  form  as  coparceners  by  the 
common  laws  of  this  realm  have  been  and 
are  compellable  to  do,"  with  the  proviso 
"that  every  of  the  said  joint  tenants  or  ten- 
ants in  common  and  their  heirs,  after  such 
partition  made,  shall  and  may  have  aid  of 
the  other  or  of  the  heirs,  to  the  Intent  to 
deraign  the  warranty  paramount  and  to  re- 
cover for  the  rate,  as  is  used  between  co- 
parceners after  partition  made  by  the  order 
of  the  conunon  law."  It  will  be  perceived 
that  this  statute  gave  the  right  to  the  war- 
rantee only,  and  as  to  joint  tenants  and  ten- 
ants in  common  the  condition  neither  existed 
nor  exists  by  common  law  or  by  statute. 


The  conunon  law,  therefore,  in  cases  of  parti- 
tion by  writ,  gave  to  coparceners  a  warranty 
and  a  condition,  and  the  statute  gave  to  joint 
tenants  and  tenants  in  common  warranty 
alone.  But  the  reason  why  warranty  was  Im- 
plied in  a  partition  between  coparceners  is 
not  perhaps  very  clearly  stated  in  the  books, 
and,  in  view  of  a  few  decisions,  the  subject 
would  seem  to  bear  some  explanation. 
Rawle  on  Covenants  for  Title  (5th  £>1)  § 
277. 

As  between  parceners,  in  case  of  any  evic- 
tion by  suit  upon  a  paramount  title  aft^r 
the  partition,  the  rranedy  was  at  common  law 
by  vouching  the  coparcener  to  assist  in  de- 
raigning  the  warranty  paramount  annexed 
to  the  purchase  of  the  ancestor,  and  in  case 
of  failure  to  have  recompense  pro  rata  for 
the  loss,  and  in  case  of  eviction  by  entry 
without  suit,  by  re-entry  into  the  portion  of 
the  other  coparceners  under  an  implied  con- 
dition annexed  to  the  partition  so  to  do. 
There  is  this  difference  between  the  warranty 
and  the  condition  which  the  law  thus  creates 
upon  the  partition.  When  a  coparcener 
takes  benefit  of  the  condition,  she  defeats  the 
partition  in  the  whole,  but,  when  she  vouches 
be  force  of  the  warranty  in  law  for  part, 
the  partition  shall  not  be  defeated  in  the 
whole,  but  she  shall  recover  recompense,  for 
that  part  which  was  lost,  to  the  end  that 
the  loss  may  be  equal.  For  both  claim  by 
descent,  which  is  an  act  of  law,  and  by  the 
law  each  of  them  ought  to  have  an  equal 
part  of  the  inheritance  of  their  ancestor, 
therefore  she  shall  recover  in  value  but  the 
moiety  of  what  she  lost,  so  that  the  loss 
shall  be  equal,  she  bearing  her  portion  of  it 
with  the  sister  vouched.  Co.  Ldt  174a ;  All- 
natt,  156;  4  Rep.  121;  Sawyers  v.  Cator,  8 
Humph.  (Tenn.)  256,  47  Am.  Dec.  608.  In 
Bustard's  Case,  4  Rep.  121,  it  was  adjudg- 
ed: 'That  in  every  exchange  lawfully  made 
this  word  *excambium'  implies  in  itself  ta- 
cite,  a  condition  and  a  warranty,  the  one  u> 
give  re-entry,  the  other  voucher  and  recom- 
pense, and  all  in  respect  of  reciprocal  consid- 
eration, the  one  land  being  given  for  the 
other ;  but  it  is  a  special  warranty,  for  upon 
the  voucher  by  force  of  It  he  shall  not  re- 
cover other  land  in  value,  but  that  only 
which  was  given  in  exchange,  for,  inasmuch 
as  the  mutual  consideration  is  the  cause  of 
the  warranty,  it  shall,  therefore,  extend  only 
to  land  reciprocally  given  and  not  to  other 
land,  and  the  same  is  law  in  the  case  of  par- 
tition.*' Mr.  Rawle,  at  page  488,  thus  states 
the  law  where,  instead  of  pursuing  their 
remedy,  in  the  case  of  parceners,  by  writ, 
and  in  the  case  of  joint  tenants  and  tenants 
in  common  according  to  the  statutes,  they 
partition  voluntarily  by  deed.  If  the  parcen- 
ers, instead  of  making  partition  by  writ  as 
by  law  they  were  compellable  to  do,  chose 
voluntarily  to  make  partition  by  deed,  as,  of 
course,  joint  tenants  and  tenants, in  com- 
mon could  always  6o,  the  estate  in  oopar- 
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oenary  was,  of  coi^rse,  at  an  end,  and  as  I 
each  of  them  had  thus,  as  In  the  case  of 
alienation,  "altogether  dismissed  herself  to 
have  any  part  of  the  tenements  as  parcener," 
the  warranty  was  gone.  Then,  when  the 
statute  of  Henry  VIII  gave  to  joint  tenants 
and  tenants  In  common  (who  before  could 
only  partition  by  deed)  the  right  to  have 
partition  by  writ  "in  like  manner  and  form 
as  coparceners,"  to  make  the  analogy  per- 
fect, it  provided  that,  after  partition,  each 
of  them  and  their  heirs  (but  not  assigns) 
should  have  aid  of  the  other  to  deraign  the 
warranty  paramount  and  to  recover  for  the 
rate  "as  is  used  between  coparceners  after 
partition  made  by  the  order  of  the  common 
law,"  and,  still  to  keep  up  the  analogy,  it 
was  held,  after  this  statute  had  been  In 
force  for  more  than  a  century,  that  if  Joint 
tenants,  who  thus  equally  with  coparceners 
were  compellable  to  make  partition,  chose 
voluntarily  to  make  partition  by  deed,  the 
warranty  was  gone.  Their  right  to  deraign 
the  warranty  paramount  and  to  recover  for 
the  rate  was  their  right  by  statute  as  an  in- 
cident to  the  remedy  it  afforded.  They  had 
not  pursued  that  remedy,  and  they  could  not, 
therefore,  have  that  right  Nothing  could  be 
more  logically  consistent  than  the  whole  of 
this  system.  And  Ck>ke,  commenting  upon 
Littleton's  statement  of  the  law,  puts  this 
case:  "Hereupon  it  foUoweth  that  if  one 
parcener  maketh  a  feoffment  in  fee,  and  af- 
ter her  feoffee  is  impleaded  and  vouched  the 
feoffor,  she  may  have  aid  of  her  coparcener 
to  deraign  a  warranty  paramount,  but  never 
to  recover  pro  rata  against  her  by  force  of 
the  warranty  in  law  upon  the  partition; 
for  littleton  here  saith  that  by  her  aliena- 
tion she  hath  dismissed  herself  to  have  any 
part  of  the  land  as  parcener,  and  without 
question  as  parcener  she  must  recover  pro 
rata,  upon  the  warranty  In  law,  against  the 
other  parcener." 

It  will  be  seen  from  this  recital  of  the 
law,  as  taken  from  Littleton,  C!oke,  Orulse, 
and  the  old  reports,  as  well  as  from  the 
most  modern  cases  and  recent  authors, 
whose  works  are  of  standard  authority,  ex- 
actly what  the  law  Is  upon  this  Important 
subject,  and  I  commend  the  case  of  Sawyers 
V.  Gator,  in  which  Chief  Justice  Turley  de- 
livered a  learned  opinion,  to  a  careful  perus- 
al, as  containing  a  most  lucid  historical 
statement  of  the  law,  and  further  because 
he  deals  with  our  early  law,  before  the  sep- 
aration of  the  two  states,  which,  as  we 
know,  prevails  in  Tennessee.  The  clear  net 
result  is  that  as  incident  to  a  Judgment  in 
partition  there  is  an  Implied  warranty  of  ti- 
tle. If  partition  was  not  compulsory  now  as 
to  all  tenants,  but  could  be  had  only  by  vol- 
untary deed,  any  tenant  by  withholding  his 
consent  could  require  an  express  warranty, 
and  as  his  case  should  not  be  wcMTse  by  the 
laws  ot  compulsion,  for  this  reason  he  should, 
in  the  latter  case,  have  an  implied  warran- 


ty, and  so  is  the  law.  I  have  not  dted  Gar- 
ter V.  White.  134  N.  0.  466.  46  S.  B.  983, 
101  Am.  St  Bep.  853,  or  any  other  of  our 
decisions  as  yet,  because  I  believe  that  the 
law  can  be  shown  to  be  with  the  plaintiff 
without  them.  It  will  be  noted  that  in  the 
passage  quoted  above  from  Bawle  on  (>)ve- 
nants  the  statute  of  Henry  VIII  provided 
that  after  partition  each  of  the  tenants  and 
their  heirs  (but  not  assigns)  should  have  ben- 
efit of  the  implied  warranty,  but  while,  at 
the  separation  of  the  colonies  from  England, 
we  adopted  these  statutes  as  part  of  our  Ju- 
risprudence, the  language  was  amended  by 
Acts  1787,  c.  274,  S  1,  Acts  1789,  a  309,  and 
Bev.  St  a  85,  S  1,  80  as  to  provide  that  the 
"return  and  appropriations"  of  the  commis- 
sioners appointed  to  make  the  partition, 
"when  certified  and  enrolled,  shall  be  bind- 
ing and  valid  in,  among  and  between  the 
claimants,  their  heirs  and  M8ign»  forevef* 
(italics  mine),  and  this  is  our  law  to  this 
day.  Bev.  Code,  c.  82,  (  1;  Acts  186&-69,  a 
122,  (  6;  Code,  S  1897;  Bevlsal  1905,  | 
2495.  And  herein  is  to  be  found  the  provi- 
sion of  our  law  applicable  when  this  parti- 
tion was  made,  and  which  the  court  has 
overlooked.  I  do  not  doubt  that  some  other 
courts  have  held  that  Judgment  in  partition 
only  ascertains  the  several  shares,  being 
a  possessory  action,  and  leaving  the  title  as 
it  found  it  but  in  Freeman  on  Cotenancy 
and  Partition,  f  532,  It  is  said:  "The  pre- 
ponderance of  the  authorities  is  probably  in 
favor  of  the  theory  that,  as  each  cotenant 
who  has  been  evicted  after  a  compulsory 
partition  may  call  upon  his  cotenants  to  con- 
tribute their  proportions  of  his  loss,  each  of 
them  is,  by  his  obligation  of  warranty,  estop- 
ped from  asserting  any  independent  adverse 
title  to  the  purparties  assigned  to  the  oth- 
ers." And  again:  "In  the  conveyance  of  a 
fee-simple  estate  in  lands  no  warranty  is 
implied,  because  there  is  no  tenure.  In  par 
titlon  of  land,  a  warranty  is  implied,  be- 
cause of  the  privity  of  estate."  Doe  v.  Pret- 
tyman,  1  Houst  (Del.)  334;  Whittemore  v. 
Shaw,  8  N.  H.  397 ;  Venable  v.  Beauchamp, 
3  Dana  (Ky.)  325,  28  Am.  Dec  74;  Walker 
V.  Hall,  15  Ohio  St  362,  86  Am.  Dec.  482. 
"The  Judgment  of  partition  establishes  the 
titie  to  the  land  which  is  the  subject  of  the 
partition,  and  In  an  action  of  ejectment 
upon  an  adverse  possession,  or  an  adverse 
title  existing  at  the  date  of  the  partition,  It 
is  final  and  conclusive  at  law  upon  all  par- 
ties to  the  record,  and  on  all  persons  holding 
under  them  afterwards."  Clapp  v.  Bromag- 
ham,  9  Cow.  (N.  Y.)  569.  "One  of  the  issues 
which  such  a  Judgment  ordinarily  deter- 
mines is  that  the  parties  were  In  possession 
of  the  property,  holding  it  as  cotenants. 
Hence  a  party  to  a  partition  suit  is  estop- 
I)ed  from  showing  that  at  the  time  of  the 
partition  he  was  holding  any  part  of  the 
premises  in  severalty  adversely  to  his  co- 
tenants,  or  that  the  petitioner  had  no  In- 
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terest  In  the  property."  Reese  ▼.  Holmes, 
5  Rich.  Bq.  (S.  O.)  540;  Edgerton  v.  Muse, 
Dud.  Eq.  179;  Burghardt  v.  Van  Deusen, 
4  Allen  (Mass.)  376. 

Freeman  on  G.  &  P.  §(  530»  581,  Is  authority 
for  these  propositions.  He  also  says  at  sec- 
tion 530:  "But,  if  a  judgment  in  partition 
is  not  conclusive  upon  the  title  of  the  par- 
ties, this  is  only  because  the  title  was  not, 
according  to  the  law  of  the  state  where  the 
partition  was  made,  within  the  Issues  made 
or  tendered  in  the  action.  The  rule  that  a 
judgment  is  conclusiye  upon  all  the  issues 
determined  by  It  is  not  less  ai^licable  to 
judgments  in  partition  than  to  judgments  in 
any  other  form  of  action."  And  he  puts  our 
state  in  that  class,  dtlng  Mills  v.  Withering- 
ton,  19  N.  C.  433,  as  the  leading  case  with  us, 
and  it  does  so  decide — ^fairly  and  squarely 
— that  the  judgment  in  partition  is  conclu- 
siye of  the  title,  and  that  the  parties  are  by 
It  estopped,  as  to  each  other,  to  deny  the  ti- 
tle, and  not  only  the  parties,  but  "their 
heirs  and  assigns."  The  opinion  in  Mills  v. 
Witherington  was  written  by  Judge  Daniel, 
who  was  profoundly  learned  in  the  common 
law,  Chief  Justice  Ruffln  and  Judge  Gaston 
concurring  with  him.  It  is  a  settled  prece- 
dent, as  we  will  presently  see,  involving  the 
title  to  real  property  in  our  state,  and  must 
be  to  us  the  authoritative  construction  of  the 
common  law  as  enlarged  or  broadened  in  its 
scope  by  our  statute.  It  approves  Glapp  v. 
Bromagham,  supra.  In  the  course  of  the 
opinion,  Judge  Daniel  says:  "The  Legisla- 
ture, by  the  act  of  1789  (Rev.  c.  309),  gave 
to  tenants  in  common  of  real  estate  the  peti- 
tion for  partition  in  the  place  of  the  ancient 
writ  of  partition.  The  final  Judgment  at 
common  law  in  a  writ  of  partition  runs 
thus,  'Ideo  consideratum  est  quod  partitlo 
prsedicta,  flrma  et  stabilis  in  perpetuum 
teneatur.'  Thomas's  Coke,  700.  And  it  was 
conclusive  on  the  parties,  and  all  claiming 
under  them.  Id.  note  66.  In  Clapp  v.  Brom- 
agham, 9  Cow.  (N.  T.)  569,  the  court  say  that 
the  judgment  in  x)artition,  it  is  true,  does 
not  change  the  possession,  but  it  establishes 
the  title,  and  in  an  ejectment  must  be  con- 
clusive. The  judgment  of  the  court,  ad- 
judging a  share  to  belong  to  one  of  the  par- 
ties, and  allotting  it  to  him  to  hold  in  sever- 
alty, must  be  sufficient  to  authorize  him  to 
recover  it  as  to  all  the  parties  to  the  record. 
The  judgment  is  as  to  them  an  estoppel. 
The  act  of  1789  gives  the  same  force  to  a 
final  judgment  in  a  petition  for  partition  of 
real  estate.  It  declares  that  the  division, 
when  made,  shall  be  good  and  effectual  in 
law  to  bind  the  parties,  their  heirs  and  as- 
signs." Commenting  on  that  case,  Judge 
Battle,  who  annotated  it,  says  that  the  doc- 
trine of  estoppel,  as  laid  down  in  it,  is  clear- 
ly established.  He  cites  Armfield  v.  Moore, 
44  N.  C.  157,  and  then  adds  that  the  judg- 
ment is  binding  and  conclusive,  not  only  on 
a  party  to  the  proceeding,  but  on  a  pur- 


chaser  from  him,  and  he  also  dtes  Coble  v. 
Clapp,  54  N.  C.  173,  which  is  to  the  same 
effect  as  the  Mill's  Case,  and  holds  that  the 
judgment  as  to  the  title  *l8  binding  on  all 
the  parties  to  it  and  their  privies";  the 
plaintiff  in  the  suit  being  a  privy  in  estate 
by  his  purchase  from  one  of  the  tenants. 
Mill's  Case  is  affirmed  in  Latta  v.  Morrison, 
23  N.  C.  149;  Long  y.  Orrell,  35  N.  C.  123; 
Stewart  v.  Mlzell,  43  N.  C.  242;  Turpln  y. 
Kelly,  85  N.  C.  399;  Grantham  v.  Kennedy, 
91  N.  C.  148.  Chief  Justice  Ruffln,  in  Ijong 
y.  Orrell,  supra,  says  that  the  estoppel  aris- 
ing out  of  a  partition  is  conclusiye  as  to  the 
title.  In  that  case  one  of  the  parties  had 
conveyed  the  share  "derived  by  her  under 
the  partition." 

In  Stewart  y.  Mlzell,  supra,  the  same 
judge  says  that  the  judgment  at  law  is  con- 
clusive as  to  the  estate  in  common  In  the 
thing  partitioned,  and  in  respect  to  the 
share  to  which  each  tenant  is  entitled,  and 
to  the  parcel  allotted  to  each  in  severalty. 
He  also  says  that,  where  the  tenants  were 
alleged  to  be  the  owners  of  the  land  in  com- 
mon and  there  is  an  allotment  of  shares  in 
severalty,  the  judgment  is  conclusiye,  and 
the  partition  Is  in  itself  a  good  title,  as  be- 
tween the  parties  to  it  in  any  dispute  among 
them.  We  have  seen  by  the  statute,  and  the 
authorities  construing  it,  that  it  is  also  bind- 
ing upon  the  "heirs  and  assigns**  of  the  peti- 
tioners. To  the  same  purport  is  Turpln  t. 
Kelly,  supra,  opinion  by  Justice  Ashe.  The 
case  of  Grantham  y.  Kennedy,  supra,  ap- 
proves Mill's  Case,  and  Justice  Merrimon 
says:  **The  decree  in  the  partition  proceed- 
ings mentioned  is  conclusive  upon  all  par- 
ties to  it,  and  it  estops  the  plaintiffs  in  this 
action  to  deny  the  title  of  the  defendant* 
Helen  Kennedy,  to  that  part  of  the  land  al- 
lotted to  her,  if  the  said  proceedings  are 
valid.  Mills  y.  Witherington,  19  N.  O.  433; 
Stewart  v.  Mlzell,  supra;  Gay  y.  Stancell, 
76  N.  C.  369." 

In  the  leading  case  of  Armfield  y.  Moore* 
44  N.  C.  157,  Judge  Pearson  says:  "Now,  in 
effect  partition  amounts  to  a  mutual  transfer 
of  title  to  different  parts;  that  is,  one  passes 
his  right  to  that,  to  be  held  in  severalty.  In 
consideration  of  a  transfer  by  the  other  to^ 
this,  to  be  held  in  severalty.** 

And  in  IMxon  v.  Warters,  63  N.  C.  448, 
Judge  Manly  says:  "The  slave  in  question 
had  been  a  part  of  the  estate  of  the  said 
Benajah,  and  was  decreed,  upon  the  final 
hearing  of  the  bill,  to  belong  to  the  plaintiff. 
The  parties  are  unquestionably  estopped  by 
the  decree.  The  rights  of  property,  as  de- 
clared under  it,  are  conclusive  upon  them  un- 
til it  is  reversed.  *Res  adjudlcata  est,  et  in- 
terest reipubllcae  ut  finis  sit  litium.'  ♦  •  • 
Where  a  decree  or  judgment  of  court  is  ren- 
dered, declaring  rights  of  property  in  tenants 
in  common  of  things  capable  of  division  and 
a  partition  is  ordered,  made  and  reported,  sjk 
inchoate  right  of  property  is  raised,  wMcb. 


N.GO 


WESTON  T.  JOHN  Tu  BOPEB  LUMBER  00. 


441 


the  subseanent  judgment  of  confirmation  per- 
fects. In  such  case,  the  title  has  relation 
back  to  the  division,  and  starts  from  that 
time."  And  this  is  the  way  Judge  Battle 
puts  it  in  Branch  v.  Goddln,  60  N.  O.  495: 
"If  the  plaintiff's  testator  had  been  a  party 
to  the  suit  for  partition,  then  he  would  have 
been  estopped  by  the  record  ftom  setting  up 
any  title  to  the  slaves.'*  Speaking  of  the  ef- 
fect of  an  estoppel  by  record  (for  there  are 
three,  the  others  being  by  writing  or  deed 
and  by  matter  in  pais).  Judge  Bynum  said  in 
Gay  V.  Stancell,  76  N.  O.  at  page  374:  "the 
ground  of  the  rule  that  In  a  subsequent  ac- 
tion you  are  not  permitted  to  go  behind  the 
judgment  deciding  the  same  point  between 
the  same  parties  is  that  otherwise  there 
would  be  no  end  of  litigation.  It  may  some- 
times operate  apparent  hardships  but  not 
more  so  than  the  statute  of  limitations  and 
other  rules  of  repose,  the  necessity  and  con- 
venience of  which  all  acknowledge.  Duchess 
of  Kingston's  Case,  2  Smith,  L.  G.  435  (note).'* 

There  are  many  cases  in  other  Jurisdic- 
tions to  the  same  effect  The  rule  that  a 
judgment  is  conclusive  on  all  the  issues  de- 
termined by  it  applies  as  well  to  judgments 
in  partition  as  to  judgments  in  any  other 
form  or  kind  of  actions.  Flagg  v.  Thurston, 
11  Pick.  (Mass.)  431;  Ihmsen  v.  Ormsby,  32 
Pa.  200;  Foxcroft  v.  Barnes,  29  Me.  129; 
Babb  V.  Aiken,  2  McOord,  Eq.  (S.  C.)  125; 
Herr  v.  Herr,  6  Pa.  428,  47  Am.  Dec.  416; 
Burghardt  v.  Van  Deusen,  4  Allen  (Mass.) 
875;  Whittemore  v.  Shaw,  8  N.  H.  397; 
Clapp  V.  Bromagham,  9  Cow.  (N.  Y.)  569; 
Forder  v.  Davis,  38  Mo.  116 ;  Doe  v.  Pretty- 
man,  1  Houst  (Del.)  334.  Hence,  whenever 
the  title  is  in  issue,  it  is  settled  by  the  judg- 
ment In  most  of  the  states  the  action  of 
partition  has  ceased  to  be  a  mere  possessory 
action,  and  has  come  to  involve  the  right  as 
well  as  the  possession. 

After  a  review  of  all  the  authorities,  the 
better  and  now  generally  accepted  doctrine 
Is  that  as  each  tenant  after  a  compulsory 
partition,  if  evicted,  can  call  on  his  cotenants 
to  contribute  their  proportion  to  Ills  loss, 
each  is  estopped  from  asserting  any  inde- 
pendent adverse  title  to  purparties  assigned 
to  the  others.  Venable  v.  Beauchamp,  8 
Dana  (Ky.)  321,  28  Am.  Dec.  74,  and  note; 
Walker  v.  Hall,  15  Ohio  St.  362,  86  Am.  Dec. 
482.  These  cases  are  exactly  in  line  with 
Mills  V.  Witherington,  19  N.  C.  433.  In 
Venable  v.  Beauchamp,  3  Dana  (Ky.)  321,  28 
Am.  Dec  74,  it  was  h^d  that:  "Gne  parcen- 
er. Joint  tenant  or  tenant  in  common,  can- 
not purchase  in  an  adverse  claim  to  the 
land  for  his  exclusive  benefit;  still  less  can 
he  use  it  to  expel  his  cotenant  And  be- 
cause of  the  reciprocal  warranty,  implied  by 
law,  as  between  the  parties  to  a  partition, 
their  relation  to  each  other,  as  to  the  title, 
remains  the  same  after  the  partition  as  be- 
fore; so  that  tenant  of  one  parcel  cannot 
place  himself  in  an  attitude  hostile  to  his 


former  co-tenants  and  the  common  warran- 
tor. To  every  partition  of  land  the  law  an- 
nexes an  Implied  warranty.  And  though 
this  warranty  is,  In  some  respects,  limited, 
it  extends  to  the  whole  land,  and  estops  each 
partltioner  from  asserting  any  adverse  claim 
to  any  parcel  of  the  land  allotted  to  another. 
A.  and  B.  are  tenants  In  common.  B.  sells 
his  interest  to  C.  by  executory  contract  A. 
and  0.  agree  upon  a  partition,  and  deeds  of 
partition  are  accordingly  made  by  A.  and  B. 
(holders  of  the  legal  title),  and  then  B.  con- 
veys his  part  to  G.  in  compliance  with  his 
previous  executory  contract  In  equity  C. 
shall  be  considered  as  standing  in  B's  place 
precisely  and  in  all  respects,  subject  to  the 
same  liability  as  warrantor  to  the  former 
cotenant,  A.,  against  whom  he  can  set  up 
no  adverse  claim  to  the  land.  Where  one  of 
two  cotenants  purchases  an  adverse  claim  to 
the  land,  it  operates  for  the  benefit  of  both." 
See^  also,  Jones  v.  Stanton,  11  Mo.  433; 
Burghardt  v.  Conrad  Van  Deusen,  86  Mass. 
(4  Allen)  374 ;  Whittemore  v.  Shaw,  8  N.  H. 
393.  Lord  Chancellor  Redesdale  said  in 
Whaley  v.  Dawson,  2  Sch.  &  Lefroy,  at  page 
367,  that  partition  at  law  and  in  equity  are 
different  things.  The  first  operates  by  the 
judgment  of  a  court  of  law,  and  delivering 
up  possession  in  pursuance  of  it,  which  con- 
cludes all  the  parties  to  it  Partition  in 
equity  proceeds  upon  conveyances  to  be  ex- 
ecuted by  the  parties ;  and,  if  the  parties  be 
not  competent  to  execute  the  conveyances, 
the  partition  cannot  be  effectually  had. 

And  in  Gay  v.  Parpart,  106  U.  8.  679,  1 
Sup.  Ct  456,  27  L.  Ed.  256,  the  same  princi- 
ple was  thus  stated:  The  difference  between 
a  judgment  and  writ  of  partition  at  common 
law  and  a  partition  by  decree  in  dmncery 
as  it  affects  the  title  is  that  the  former 
operates  by  way  of  delivery  of  poBsession 
and  estoppel,  while  in  the  latter  the  transfer 
of  title  can  be  effected  only  by  the  execution 
of  conveyances  between  the  parties,  whlcti 
may  be  decreed  by  the  court  and  compelled 
by  attachment  These  two  cases  will  explain 
Nicely  V.  Boyles,  4  Humph.  (Tenn.)  177,  opin- 
ion by  (Mef  Justice  Turley,  who  gave  the 
judgment  also  in  Sawyers  v.  Cator,  supra. 
The  case  of  Nicely  v.  Boyles  is  also  reported  tn 
40  iim.  De&  638,  with  a  valuable  note,  which 
sustains  by  the  great  weight  of  authority  the 
doctrine  of  Mills  v.  Witherington,  supra,  and 
places  this  state  with  those  that  hold  the 
partition  to  be  an  estoppel  by  record  with 
the  same  force  and  conclusive  effect  as  any 
other  estoppel  by  judgment  '*When  the 
same  matter  is  directly  in  question,  and  the 
judgment  In  the  former  suit  upon  the  point, 
it  will  then  be  as  a  plea,  a  bar,  or  as  evi- 
dence conclusive  upon  the  parties.  2  Phil- 
lips, Bv.  13.  So  a  judgment  is  conclusive 
upon  a  matter  legitimately  within  the  issue, 
and  necessarily  involved  in  the  decision. 
[Burt  V.  Sternburgh]  4  CJow.  (N.  Y.)  559,  15 
Am.  Dea  402;   [Wood  v.  Jackson],  8  Wend. 


442 


T7  SOUTHEASTERN  REPORTER 


(N.C. 


(N.  T.)  9,  22  Am.  Dec.  603;  C.  ft  H.  notes, 
part  2,  note  22."  McCall  v.  Carpenter,  59  U. 
S.  (18  How.)  302,  15  L.  Ed.  389.  There  should 
be  no  prejudice  against  an  estoppel  of  this 
kind  or  of  any  sort.  Judge  Pearson  shows 
the  great  necessity  for  the  doctrine  in  the 
administration  of  Justice  by  saying  in  Arm- 
field  V.  Moore,  44  N.  C.  at  page  161;  "Ac- 
cording to  my  Lord  Coke,  an  estoppel  is  that 
which  concludes  and  'shuts  a  man's  mouth 
from  speaking  the  truth.'  With  this  for- 
bidding introduction,  a  principle  is  announced 
which  lies  at  the  foundation  of  all  fair  deal* 
ing  between  man  and  man,  and  without  which 
it  would  be  impossible  to  administer  law  as 
a  system.  The  harsh  words,  which  the  very 
learned  commentator  upon  Littleton  uses,  in 
glYlng  a  definition  of  this  principle,  are  to  be 
attributed  to  the  fact  that  before  his  day 
the  scholastic  learning  and  subtle  disquisi- 
tion of  the  Norman  lawyers'  (In  the  language 
of  Blackstone)  had  tortured  this  principle, 
so  as  to  make  it  the  means  of  great  injus- 
tice ;  and  the  object  of  my  I^ord  Coke  was  to 
denounce  the  abuse,  which  he  says  had  got  to 
be  'a  yery  cunning  and  curious  learning,' 
and  was  'odious,'  and  thereby  restore  the 
principle,  and  make  it  subserve  its  true  pur- 
pose as  a  plain,  practical,  fair  and  necessary 
rule  of  law.  The  meaning  of  which  is  that 
when  a  fact  has  been  agreed  on,  or  decided 
in  a  court  of  record,  neither  of  the  parties 
shall  be  allowed  to  call  it  in  question,  and 
have  it  tried  over  again  at  any  time  there- 
after, so  long  as  the  judgment  or  decree 
stands  unreversed."  It  is  a  rule  of  law 
founded  upon  one  of  its  wisest  maxims, 
"Interest  relpublioc  ut  sit  finis  litum,"  which 
means  that  it  is  in  the  interest  of  the  state 
that  there  should  be  an  end  of  strife  and 
litigation.  When  a  party  has  had  a  t&ir  op- 
portunity to  assert  his  rights  neither  he  nor 
any  one  claiming  in  privity  under  him  should 
be  heard  to  raise  the  question  again  for  de- 
cision. All  the  law  gives  the  party  is  his 
day  in  court 

Now  the  case  of  Oarter  v.  White,  134  N. 
a  466,  46  S.  El  983,  101  Am.  St  Rep.  853, 
falls  naturally  under  consideration.  That 
case  decides  two  propositions:  (1)  That  the 
effect  of  the  judgment  in  the  ejectment  suit 
ascertaining  that  plaintiffs  were  the  own- 
ers of  *s/i4  of  the  land  was  to  leave  the  par- 
ties in  possession  as  tenants  in  common  with 
the  interest  adjudged  by  the  court  upon  the 
verdict,  and  this  is  the  estoppel  referred  to 
by  Justice  (»nnor,  who  wrote  the  opinion,  in 
the  extract  therefrom  which  we  find  in  the 
opinion  of  the  court  in  this  case,  as  follows: 
"In  the  view  which  we  take  of  the  effect  of 
the  partition  proceeding,  it  is  not  necessary 
to  decide  the  effect  of  this  estoppel  upon  an 
after-acquired  outstanding  title,  and  we  for- 
bear to  express  any  opinion  thereon."  He 
was  not  referring  to  the  estoppel  of  the  judg- 
ment in  partition,  as  might  be  inferred  from 
the  court's  opinion  In  the  case  at  bar.    And 


here  is  where  I  think  the  court  misappre- 
hends  tiie  legal  effect  of  the   decision  in 
Cfeirter  v.  White.    Nor  is  the  extract  taken 
from  the  brief  of  plaintiff's  counsel  pertinent 
or  accurate.    The  counsel  had  his  mind  also 
on  the  judgment  in  the  ejectment  suit,  for 
the  effect  of  that,  as  an  estoppel,  is  the  only 
question  referred  to  by  Justice  Connor  in 
that  extract    We  have  no  such  question  here, 
and  besides  defendant's  counsel  were  allud- 
ing to  what  Justice  Connor  said  merely  to 
emphasize  the  fact  that  there  is  no  outstand- 
ing paramount  title  in  this  case,  and  there- 
fore it  is  unnecessary  to  argue  as  to  the  ef- 
fect of  an  estoppel  in  any  view  upon  such  a 
title,  and  that  is  all.    The  court  omits  all 
reference,  as  I  think,  to  the  vital  part  of  the 
decision  in  Carter  v.  White — ^pretermits  it 
or  overlooks  It  and  this,  it  seems  to  me,  has 
resulted  in  a  misinterpretation  and  misun- 
derstanding  of   the   case.     (2)  The   second 
proposition  decided  in  the  Carter  Case  was 
that  the  judgment  in  the  partition  proceed- 
ing raised  an  implied  warranty  of  title  as 
between  those  who  had  formerly  been  ten- 
ants in  common,  and,  further,  that  the  said 
judgment  also  operated  as  an  estoppel  of  rec- 
ord, and  an  implied  warranty  by  way  of  re- 
butter, not  only  against  the  parties  to  the  suit, 
but  also  against  their  heirs  and  assigns,  and 
If  not  against   their  assigns,    certainly    as 
against  their  h^rs.    But  the  statute  (Revlsal, 
(  2495)  fastens  the  estoppel  upon  their  as- 
signs, as  we  have  seen.    The  case  of  Carter 
V.  White  recognizes  the  implied  warranty, 
though,  in  some  respects,  special,  as  binding 
and  conclusive  upon  the  parties  and  their 
heirs  as  if  it  had  been  express.    The  effect 
of  a  warranty  of  title  is  to  estop  or  rebut 
the  party  who  made  it  and  his  heirs,  or  the 
one  who   has  succeeded   to  his  title,  from 
denying  the  title  of  the  party  to  whom  the 
warranty  was  given,  and  the  benefit  of  the 
warranty  passes  to  the  heirs  and  assigns  of 
the  warrantee,  and  its  burden  falls  upon  the 
heirs  and  assigns  of  the  warrantor.     The 
last  proposition,  that  the  heirs  and  assigns 
of  the  warrantor  are  bound  by  the  warranty, 
even  though  not  named  therein,  and  that  the 
benefit  of  the  warranty  passes  to  the  heirs 
and  assigns  of  the  warrantee,  was  expressly 
decided  in  Wiggins  v.  Pender,  132  N.  O.  628, 
44  S.  B.  362,  61  li.  R.  A.  772.    The  warranty 
runs  with  the  land.    The  legal  effect  of  this 
implied  warranty,  operating  as  a  rebutter, 
and  of  the  "solemn  judgment  in  partition" 
as  an  estoppel  of  record,  is  clearly  stated  by 
Justice  Connor  in  the  ciarter  Case,  and  the 
statement  supported  by  the  highest  author- 
ity, such  as  Shep.  Touchstone,  2  to  6,  204- 
206;   Rawle  on  Cov.  for  Title,  402 ;   Reese  v. 
Holmes,  5  Rich.  Eq.  (S.  C)  540;  Freeman  on 
Cotenancy,  §  533;   Washburn  on  Real  Prop- 
erty, 723;    Venable  v.  Beauchamp,  3  Dana 
(Ky.)  321,  28  Am.  Dec.  74 ;   Forder  v.  Davis, 
38  Mo.  107.    In  the  last  cited  case,  the  court 
said:  "In  reference  to  this  plaintiff,  we  think 
the  judgment  operates  as  a  bar  against  him 
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at  law,  not  only  In  respect  of  the  estate  and 
title  which  he  then  had  but  in  respect  of  any 
title  which  he  might  thereafter  acquire. 
There  is  here  no  covenant  of  warranty  by 
deed;  but  there  is  such  a  thing  as  an  estop- 
pel In  pais,  and  by  matter  of  record  which 
like  an  estoppel  by  deed,  may  have  the  effect 
to  pass  an  after-acqnired  title  by  operation 
of  law.  The  partition  establishes  the  Utle, 
severs  the  unity  of  possession,  and  gives  to 
each  party  an  absolute  possession  of  his  por- 
tion. A  partition  is  something  altogether 
the  act  of  the  parties  rather  than  the  act  of 
the  law.  This  binding  and  conclusive  judg- 
ment is  in  its  very  nature  very  much  like 
the  old  livery  of  seisin  under  a  feoffment, 
which  was  matter  in  pals,  or  like  a  fine  or  a 
common  recovery,  which  was  matter  of  rec- 
ord, and  these  ancient  assurances  were  of 
that  solemnity  and  high  character  that  they 
not  only  passed  an  actual  estate,  and  devest- 
ed what  title  the  party  then  had,  but  operat- 
ed by  way  of  estoppel  to  pass  all  future  es- 
tate and  possibility  of  right  which  he  might 
thereafter  acquire ;  and  we  see  no  good  rea- 
son why  this  solemn  Judgment  in  partition, 
which  the  statute  declares  shall  be  firm  and 
effectual  forever,  should  not  be  allowed  to 
have  the  same  operation  against  all  parties 
to  the  record."  The  courts,  in  construing 
St  31  Hen.  VIII,  and  St  32  Hen.  VIII,  which 
provided  that  the  Judgment  in  partition 
should  be  firm  and  effectual  forever,  held 
that  it  bound  and  concluded  all  parties  to 
the  record  and  their  privies  In  blood,  and 
when  our  statute,  and  some  of  the  statutes 
in  other  states,  extended  the  effect  of  it  to 
the  assigns  of  the  parties  of  record,  they  nec- 
essarily became  bound  in  the  same  manner 
and  to  the  same  extent  as  the  heirs  and  their 
privies  had  been  bound  under  the  statutes 
of  Henry  VIII.  Of  course,  as  a  general  rule, 
no  man  is  estopped  by  a  deed  which  he  takes 
from  another,  because  the  grantee  holds  ad- 
versely to  the  grantor,  but  when  his  grantor 
has  made  a  warranty,  or  is  himself  estopped 
by  a  Judgment  with  reference  to  the  land, 
both  the  warranty  and  estoppel  run  with  the 
land,  that  is,  follow  it  into  the  hands  of 
whomsoever  may  purchase  it,  and  the  latter 
becomes  as  much  charged  with  the  warranty 
and  liable  upon  it,  and  as  much  affected  by 
the  estoppel,  as  his  grantor.  He  assumes 
the  burden  of  both  warranty  and  estoppel 
when  he  buys,  because  they  are  annexed  to 
and  inseparable  from  the  land.  Wiggins  v. 
Pender,  supra;  Hallyburton  v.  Slagle,  132 
N.  a,  especially  at  page  949  and  950,  44  S^ 
S.  655.  Justice  Ck>nnor  did  not  intend,  in 
McCollum  V.  Chisholm,  146  N.  CX  24,  59  S.  E. 
160,  to  change  the  doctrine  so  clearly  stated 
in  Garter  v.  White,  but  was  merely  dlstin- 
j^olshiDg  the  two  cases  when  he  used  the 
language  quoted  in  the  opinion  in  this  case. 
The  McOollum  Case  presented  a  decidedly 
difTerent  question  from  that  involved  in  the 
Garter  Case.    The  question  there  was  wheth- 


er the  estoppel  of  the  Judgment  in  the  par- 
tition, the  effect  of  which  was  firmly  and 
definitely  fixed,  would  extend  to  land  held 
by  the  same  parties  in  common,  but  not  em- 
braced by  the  pleadings  or  Issues  in  the  par- 
tition suit  There  could  be  but  one  answer 
to  this  question,  nor  was  the  Judgment  an 
estoppel  as  to  the  interests  of  any  of  the 
parties,  but  CoL  Simmons,  because  of  the  ex- 
tent or  quantity  of  those  interests,  was  not 
within  the  issue.  The  cases  of  Harrison  v. 
Ray,  108  N.  G.  215,  12  &  E.  993,  11  L.  It  A. 
722,  23  Am.  St  Rep.  57,  and  Harrington  ▼. 
Rawls,  131  N.  a  39,  42  S.  E.  461,  cited  by 
the  court,  have  no  bearing  upon  the  case. 
They  were  voluntary  partitions  by  deed,  and 
no  warranty  was  implied,  as  each  party  had 
the  opportunity  to  demand  an  express  war- 
ranty when  the  division  took  place,  and,  hav- 
ing failed  to  do  so,  the  law  will  not  aid  him 
by  implying  a  warranty.  He  -simply  waived 
the  warranty  by  not  asking  for  it  The  law 
aids  the  vigilant,  and  not  those  who  sleep 
upon  their  rights.  It  is  very  different  when 
the  partition  is  compulsory  and  is  made  in 
Invitum  or  by  Judicial  procedure,  and  so 
say  all  the  books.  The  expression  that  the 
partition  "does  not  create  or  manufacture 
any  title''  was  used  by  Justice  Manning  in 
Jones  V.  Myatt  153  N.  G.  230,  69  S.  E.  137, 
and  he  was  there  alluding  to  a  partition  by 
deed,  for  he  says:  'The  partition  was  ef- 
fected by  deed,  and  we  think  it  was  compe- 
tent to  be  so  done"  153  N.  0.  page  229, 
69  S.  D.  page  137.  The  cases  he  cites  for 
the  proposition  were  of  the  same  kind — ^par- 
titions by  deed.  The  first-quoted  expression 
is  used  elsewhere,  and  its  meaning  fully  ex- 
plained. *The  truth  is  that  a  Judgment  in 
partition  is  as  conclusive  as  any  other.  It 
does  not  create  nor  manufacture  a  title,  nor 
divest  the  title  of  any  one  not  actually  or 
constructively  a  party  to  the  suit;  but  it 
operates  by  way  of  estoppeL"  30  Cyc.  310. 
The  dear  effect  of  the  estoppel  and  the  war- 
ranty is  to  prevent  any  party  to  the  parti- 
tion suit  and  his  heirs  and  assigns  from 
setting  up  a  new  title,  whenever  acquired, 
as  against  another  party  to  the  suit  or  his 
heirs  or  assigns,  and  it  is  not  material  to 
inquire  whether  any  new  title  is  "created  or 
manufactured''  or  not  The  question  does 
not  turn  upon  that,  but  rests  for  its  solution 
upon  the  warrant  and  the  estoppel,  and 
their  legal  effect  or  operation,  which  is  well 
settled.  Hallyburton  v.  Slagle,  supra;  Wig- 
gins V.  Pender,  supra;  Armfield  v.  Moore, 
supra;  Van  Rensselaer  v.  Kearney,  11  How. 
297,  13  L.  Ed.  703;  Hagensick  v.  Gastor,  53 
Neb.  495,  73  N.  W.  932;  French  v.  Spencer, 
21  How.  240,  16  L.  Ed.  97;  11  Am.  &  Eng. 
Enc.  (2d  Ed.)  p.  403;  Ryan  v.  U.  S.,  136  U. 
S.  68,  10  Sup.  Gt  913,  34  L.  Ed.  447;  Cuth- 
reU  V.  Hawkins,  98  N.  G.  203,  3  S.  B.  672; 
Johnson  v.  Farlow,  35  N.  G.  84;  Eddleman 
V.  Carpenter,  52  N.  G.  616.  The  authorities 
cited  by  the  court,  such  as  Bigelow  on  Es- 
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toppel  (5tli  Ed.)  p.  845,  Blight  T.  Rochester, 
7  Wheat  535,  5  L.  Ed.  616,  and  the  other 
cases  associated  with  It,  refer  to  deeds  taken 
by  a  party  where  there  was  no  estoppel  or 
warranty  running  with  the  land,  and  are 
clearly  distinguishable  from  the  case  at  bar. 
Blgelow  on  Estoppel,  p.  29,  S  4,  and  Embry 
Y.  Palmer,  107  U.  &  8  to  U,  2  Sup.  Gt  25, 
27  L.  Ed.  346,  refer  to  partitions  under  the 
statutes  of  Henry  VIII,  and,  if  intended  to 
limit  the  effect  of  the  judgment  in  partition, 
they  are  in  direct  conflict  with  Garter  ▼. 
White,  and  the  very  numerous  authorities 
dted  in  its  support.  In  the  Indiana  case 
cited  in  the  opinion  the  mortgagee  under 
which  one  of  the  tenants  claimed  covered  the 
entire  interest  in  the  land,  and  the  partition 
was,  of  course,  made  subject  to  it,  the  equi- 
table title  being  still  in  the  tenants,  and 
sufficient  to  support  the  partition.  The  court 
was  right  in  holding  that  there  was  no  es- 
toppel in  such  a  case.  We  have  held  the 
same  thing.  And  so  it  is  with  most,  if  not 
all,  of  the  cases  relied  on.  They  have  peculiar 
facts  which  call  for  the  application  of  some 
other  principle  than  the  one  we  are  discuss- 
ing, though  it  may  have  arisen  incidentally 
and  received  some  notice. 

In  Forder  v.  Davis,  supra,  it  is  said:  "No 
party  to  a  partition  can  be  permitted  to  as- 
sert an  adverse  title  for  the  purpose  of  oust- 
ing another  party  from  the  portion  allotted 
to  him  in  the  same  partition,  whether  it  be 
acquired  before  or  after  the  partition  is 
made.'*  Yenable  v.  Beanchamp,  3  Dana 
(Ky.)  324,  28  Am.  Dec.  74,  is  to  the  same  ef- 
fect, and  it  is  there  held  that  '*one  tenant  in 
common  cannot  purchase  a  superior  out- 
standing title  and  afterwards  use  it  for  the 
purpose  of  expelling  his  cotenant  from  his 
share" — and  a  long  list  of  cases  will  be 
found  in  the  notes  to  that  case,  as  reported 
in  28  Am.  Dea  (Extra  Anno.)  at  page  83, 
which  decide  the  same  thing.  Jones  v. 
Stanton,  11  Mo.  433,  is  a  case  directly  in 
point  Judge  Freeman  says  that  this  doc- 
trine Is  not  confined  to  the  original  parties, 
but  extends  to  those  holding  under  them. 
Freeman  on  G.  &  Part.  p.  644,  citing  Glapp 
V.  Bromagham,  9  Oow.  (N.  Y.)  569,  and  this 
is  BO  by  the  express  words  of  our  statute  as 
to  assigns,  and  it  is  so  held  in  Mills  v.  With- 
erington,  citing  the  same  case.  *The  act  of 
1789  gives  the  same  force  to  a  final  judg- 
ment in  a  petition  for  partition  of  real  es- 
tate (as  an  estoppel),  for  it  declares  that  the 
division,  when  made,  shall  be  good  and  ef- 
fectual in  law  to  bind  the  parties,  th^ 
heirs  and  assigns."  The  plaintiff  in  that 
case  (Mills  V.  Witherington)  claimed,  as  does 
the  defendant  here,  under  a  grant  from  the 
state,  but  he  was  held  to  be  e8topi>ed. 

Why  should  we  go  into  other  jurisdictions 
to  find  authorities  opposed  to  our  own  de- 
cisions, if  they  are  in  conflict,  when  the  law 
of  real  property  in  this  state  must  be  fixed  by 
out  own  decisions?  It  Is  the  lex  lod  rei  sitse 


that  governs  in  such  casei.  Every  state  de- 
cides the  question  for  itself,  and  our  peo- 
ple have  relied  on  our  cases  as  settling  the 
law  of  titles.  The  doctrine  of  stare  decisis, 
therefore,  applies  most  strongly.  Hill  v. 
RaUroad,  143  N.  G.  539,  55  S.  E.  854,  9  L. 
R.  A.  (N.  S.)  606.  Justice  Hoke  says  in 
Smith  ▼.  French,  141  N.  G.  1,  53  S.  E.  435, 
that,  when  our  decisions  involve  a  rule  of 
property,  they  should  stand  for  law  to  us 
(stare  decisis).  But  the  case  of  Owen  v. 
Needham,  76  S.  B.  211,  decided  at  the  last 
term,  is  an  authority  for  my  contention.  It 
is  true  that  Alexander  Jordan,  under  whom 
the  plaintiff  claimed,  was  not  allotted  any 
land  in  the  partition,  but  he  was  a  party  to 
the  suit,  and  was  held  to  be  estopped  to  deny 
the  title  of  defendant,  who  was  allotted  a 
share,  under  Armfield  v.  Moore,  44  N.  0. 
161,  with  a  strong  intimation  by  the  court 
that  if  Alexander  Jordan  had  been  a  party 
to  the  partition  in  his  own  right,  claiming  as 
a  tenant  in  common  and  not  in  right  of  his 
wife,  the  case  of  Garter  v.  White,  supra, 
would  apply  and  also  estop  plaintiff.  It 
must  be  observed  that  in  Owen  v.  Needham 
plaintiff  was  claiming,  by  purchase  from 
Alexander  Jordan,  under  a  grant  from  the 
state,  as  an  outstanding  superior  title,  and 
yet  he  was  held  to  be  estopped.  It  can  make 
no  difference  in  this  case,  or  in  that,  how 
the  party  is  estopped,  whether  under  Garter 
V.  White,  or  Armfield  v.  Moore.  One  estop- 
pel is  as  good  and  effective  as  the  other,  and 
just  as  conclusive  and  far-reaching. 

It  Is  suggested,  however,  that  the  title 
should  have  been  actually  litigated  in  the 
partition  suit,  in  order  to  constitute  an  es- 
toppel upon  the  parties  or  their  privies,  or  to 
be  a  res  judicata.  This  is  contrary  to  the 
universal  and  elementary  rule  of  pleading 
and  procedure,  for  It  is  well  settled  that  "a 
judgment  by  confession  or  consent  may  con- 
stitute res  judicata,  for  such  a  judgment  is 
quite  as  final  and  conclusive  between  the 
parties  and  their  privies  as  any  other  judg- 
ment, and  a  Judgment  by  deftiult  is  just  as 
conclusive  as  to  the  rights  of  the  parties  be- 
fore the  court  as  a  judgment  on  issue  joined, 
and  consequently  the  doctrine  of  res  judicata 
applies  to  such  a  judgment  with  the  same 
validity  and  force  as  to  a  judgment  rendered 
upon  a  trial  of  issues."  It  is  therefore  not 
necessary,  says  a  great  law  writer  on  this 
subject,  that  the  judgment  should  have  been 
awarded  upon  the  decision  of  an  Issue,  for 
where  it  is  given  for  want  of  a  plea,  which 
is  judgment  by  nil  dicit,  or  where  it  is  one 
by  non  sum  informatus,  or  by  confession,  or 
by  default,  the  conclusiveness  of  it  is  the 
same  as  if  the  fact  had  been  actually  con- 
tested by  plea  or  traverse.  Stephen  on  Plead- 
ing (9th  Am.  Ed.  by  Heard),  pp.  199,  196. 
This  he  calls  estoppel  by  record.  There  was 
no  answer  in  Mills  v.  Witherington,  supra, 
and  consequently  no  actual  litigation  of  the 
title  and  no  specific  reference  to  it  in  the 
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pleadings.     And  tbere  Is  another  principle 
equally  as  well  establlsbed  In  pleading,  tbat 
whatever  is  necessarily  Implied  is  traversable 
as  much  as  if  it  were  expressed,  and  this 
was  said  in  regard  to  the  question  of  sole 
sdLsin.    Stephen  on  PL  marg.  p.  106.    In  this 
case  the  parties  to  the  former  suit  alleged 
that  they  were  "owners  as  tenants  in  com- 
mon."   It  was  not  necessary  to  allege  that 
they  were  "owners  in  fee/'  as  the  law  im- 
plied such  an  estate,  nothing  to  the  contrary 
appearing.    It  will  be  found  that  the  authbri- 
ties  hold  that  the  usual  meaning  expressed 
by  the  word  "owner,"  without  any  qualifica- 
tion, is  the  person  who  has  the  absolute  title 
to  the  property  as  distinguished  from  one 
having  only  a  limited  interest,  though  the 
latter  may  be  considered  the  owner  if  the 
context  shows  that  the  word  was  so  used. 
Standing  alone,  it  means  in  law,  and  especial- 
ly in  pleading,  the  one  who  is  the  real  owner 
thereof  against  the  world  at  large — ^the  one 
whose  right  and  title  thereto  are  paramount 
This  is  the  natural  and  obvious  meaning, 
without  resorting  to  subtle  and  forced  con- 
structions for  the  purpose  of  either  limiting 
its  import  or  extending  Its  operation.     The 
court  in  Directors  v.  Abila,  106  Gal.  355- 
363,  39  Pac.  794,  said  that,  where  a  limited 
signiflcatiion   was   not   indicated,   the   word 
"owner"  in  its  general  sense  means  one  who 
has  full  proprietorship  in  and  dominion  over 
property.    "In  Bouvier's  Law  Dictionary,  it 
is  said  that:  'The  word  "owner,"  when  used 
alone,  imports  an  absolute  owner.'    In  John- 
son V.  Crookshanks,  21  Or.  339  [28  Pac.  78], 
which  was  an  action  of  ejectment,  the  point 
was  as  to  the  meaning  and  sufiiciency  of  an 
averment  in  the  complaint  that  plaintiLfF  was 
'the  owner*  of  the  demanded  premises.    The 
ODurt  held  it  8ufElcient»  and  said:    *ThlB  is 
undoubtedly  an  allegation  of  title  in  plaintiff. 
The  word  "owner"  has  a  definite  meaning, 
and  is  one  who  has  dominion  over  a  thing 
which  he  may  use  as  he  pleases,  except  as 
restrained  by  law  or  by  agreement    Ander- 
son's Law  Dictionary,  title  "Owner."     The 
precise  meaning,  perhaps,  depends  upon  the 
nature  of  the  subject-matter  and  the  connect 
tlon  in  which  it  is  used;  but  when  applied 
to  real  estate,  without  any  qualifying  words, 
in  common  as  well  as  legal  parlance,  it  prima 
fade  means  an  owner  in  fee.'    [Authorities 
cited.]"    So  in  Atwater  v.  Spalding,  86  Minn. 
101,  90  N.  W.  370,  91  Am.  St  Bep.  331,  the 
court  held  that  to  require  the  particular  es- 
tate to  be  alleged  in  regard  to  the  land  would 
be  altogether  too  narrow  and  technical  for 
pleading;   the  word  "owner"  having  a  com- 
prehensive meaning.    It  then  says:  "  'Owner,' 
according  to  Black's  Dictionary,  is  the  per- 
son 'in  whom  is  vested  the  ownership,  do- 
minion, or  title  of  property.'    Webster  defines 
an  'owner'  as  one  who  owns;  a  rightful  pro- 
prietor;   one  who  has  the  legal  or  rightful 
title,  whether  he  is  the  possessor  or  not"    It 
indndes  the  highest  as  well  as  the  lowest  or 


most  precarious  kind  of  title,  and  is  referable 
to  the  former  unless  some  inferior  one  is  des- 
ignated. McLain  v.  Maricle,  60  Neb.  353,  83 
N.  W.  85 ;  Turner  v.  Cross,  83  Tex.  218,  18 
S.  W.  578,  15  L  B.  A.  262 ;  Hardin  v.  Bail- 
road  Co.,  113  Oa.  357,  38  S.  B.  839 ;  Smith  v. 
Ferris,  6  Hun  (N.  X.)  553;  McArthur  v. 
Clark,  86  Minn.  165,  90  N.  W.  869,  91  Am. 
St  Bep.  333;  Wright  v.  Bennett  3  Scam. 
(111.)  258 ;  Bailroad  Co.  v.  Matthews,  16  Minn. 
341  (6U.  803) ;  Merritt  v.  Kewanee,  175  lU. 
537,  51  N.  E.  867;  Bowen  v.  John,  201  lU. 
292,  66  N.  Bi  357;  Carver  v.  Ins.  Co.,  69 
Iowa,  202,  28  N.  W.  555 ;  Gravlee  v.  Williams, 
112  Ala.  539,  20  South.  952 ;  Buggies  v.  Nan- 
tucket, U  Ciish.  (Mass.)  433.  The  court  said 
in  Frank  v.  Arnold,  78  Iowa,  870,  35  N.  W. 
453,  that  *there  Is  no  distinction  between 
'ownership'  and  'title^  as  applied  to  real  es- 
tate, but  the  'owner'  is  the  one  who  has  the 
title."  And  in  Bowen  v.  John,  supra,  that 
"the  term  'owner,'  when  applied  to  real  es- 
tate, means  one  holding  an  estate  in  fee 
simple,"  citing  Insurance  Co.  v.  Manf.  Co., 
1  Gilm.  (lU.)  236.  See  26  Am.  &  Eng.  Ena 
(Ist  Ed.)  p.  667  and  note. 

But  even  if  the  word  "owners"  had  not 
been  used  in  the  petition  for  partition,  and 
the  allegation  had  simply  been  that  they  were 
tenants  in  common,  it  would  just  as  well 
have  involved  the  title,  for  that  is  exactly 
what  Mills  V.  Witherington,  19  N.  C.  433,  de- 
cides. I  have  examined  the  record  of  that 
case,  and  found  that  the  petition  aUeged 
merely  that  the  parties  were  tenants  in  com- 
mon, without  any  suggestion  of  ownership  or 
title  of  any  kind,  otherwise  than  was  implied 
by  law  from  the  allegation  as  made.  Judge 
Gaston  so  states  the  casa  A  grant  for  that 
part  of  the  land,  which  had  been  assigned  to 
the  defendant  Witherington  in  severalty,  was 
obtained,  and  plaintltTs  lessor  claimed  under 
it  The  court  held,  as  we  have  already 
shown,  that,  "while  Judgment  in  partition 
does  not  change  the  possession,  it  establishes 
the  title,  and  in  ejectment  must  be  conclusive 
on  the  parties  and  all  claiming  under  them." 
This,  it  is  said,  was  so  at  common  law.  And 
the  court  adds:  "The  Judgment  is,  as  to 
them,  therefore,  an  estoppel,  and  the  act  of 
1789  gives  the  same  force  to  a  final  Judgment 
in  a  petition  for  partiticm  of  real  estate.  It 
declares  that  'it  shall  be  good  and  effectual 
in  law  to  bind  the  parties,  their  heirs  and 
assigns.' "  It  has  been  settled  in  the  law  too 
long  for  any  question  to  be  now  raised  that 
estoppels  by  record  or  Judgment  are  binding 
and  conclusive,  not  merely  on  the  original 
parties,  but  that  privies  in  estate  as  the  feoff- 
ee, lessee,  and  so  forth,  privies  in  law,  as 
the  lords  by  escheat,  tenant  by  the  curtesy, 
tenant  in  dower,  the  incumbent  of  a  benefice, 
and  others  that  come  in  by  act  in  law,  in  the 
post  shall  be  bound  by  and  take  advantage 
of  estoppels.  Co.  Lit  352a ;  Outram  v.  More- 
wood,  3  E}ast  marg.  p.  353. 

There  is  another  view  of  this  case.    In  the 
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partition  it  was  adjudged  that  the  parties 
were  the  owners  of  the  land  as  tenants  in 
common.  This  much  is  conceded,  and  it  can 
make  no  difference  whether  they  were  ten- 
ants in  common  in  fee  for  life,  or  for  years, 
the  estate,  whatever  it  was,  is  still  outstand- 
ing, as  there  is  no  evidence  that  it  is  termi- 
nated. If  they  were  the  owners  of  any  es- 
tate at  that  time  (1815),  the  state  was  not 
the  owner,  but  it  had  parted  with  its  title, 
for  no  person  can  be  said  to  own  land,  unless 
he  has,  in  some  way,  by  grant  or  otherwise, 
acquired  the  state's  title.  It  is  impossible 
for  it  to  be  so.  The  title  being  out  of  the 
state,  tt  follows  that  the  state  could  not,  by 
the  act  relied  on,  pass  title  to  the  board  of 
education  without  office  found,  or  by  any 
proceeding  which  deprived  the  owner  of  his 
land  without  a  hearing,  or  without  due  pro- 
cess of  law,  unless  we  are  disposed  to  over- 
rule Parish  V.  Cedar  Co.,  133  N.  a  478,  45  S. 
E.  768,  98  Am.  St  Rep.  718,  and  Lumber  Co. 
V.  Lumber  Co.,  135  N.  O.  743,  47  S.  B.  757, 
which  distinctly  held  that  a  similar  act  was 
unconstitutional  and  void,  and  that  the  Leg- 
islature could  not,  by  such  a  statute,  divest 
the  property  of  the  citizen.  The  cases  were 
well-considered,  decided  by  a  unanimous 
court,  and  there  is  absolutely  no  reason  why 
they  should  not  stand  as  the  law.  To  re- 
verse them  would  unsettle  innumerable  titles 
in  the  state,  not  only  of  swamp,  but  of  other 
lands. 

The  result  is  that  (1)  defendant  is  rebutted 
by  the  warranty  to  claim  the  land  under  his 
deed  from  the  board  of  education,  if  other- 
wise it  would  convey  a  paramount  title;  (2) 
that  he  is  estopped  by  the  Judgment  to  assert 
any  such  claim;  (3)  that,  as  it  has  been  ad- 
Judged  in  the  partition  proceeding  that  the 
parties  thereto  were  the  owners  as  tenants 
in  common  of  the  land  in  1815,  the  state 
could  not  transfer  that  ownership  to  the 
board  of  education  without  giving  the  parties 
notice  and  an  opportunity  to  be  heard,  even 
if  the  taxes  on  the  land  had  not  been  paid, 
and  the  act  of  the  Legislature  purporting  to 
do  so  is,  therefore,  inoperative,  it  being  void ; 
(4)  that  defelldant  as  assignee  of  lot  No.  12 
stands  in  no  better  position  than  the  orig- 
inal owner,  as  the  statute  operates  not  only 
upon  the  parties,  but  also  upon  their  "heirs 
and  assigns." 

I  conclude  that  to  enter  a  nonsuit  would 
be  erroneous,  and  that  there  is  no  error  in 
the  defendant's  appeal.  A  new  trial  should 
be  granted  in  the  plaintiff's  appeal,  as  the 
Judge  should  have  charged  the  Jury  that  the 
testimonial  clause  in  the  deed,  reciting  that 
the  seal  had  been  affixed  to  it,  was  not  mere- 
ly evidence  of  the  fact,  but  raised  a  presump- 
tion that  the  seal  was  actually  affixed. 
Heath  v.  Cotton  Mills,  115  N.  C.  202,  20  S.  E. 
369. 

HOKE,  J.,  concurs  in  dissenting  opinion. 


WESTON  V.  JOHN  L.  ROPER  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    March  12, 

1913.) 

Appeal  from  Superior  Court,  Camden  Comity ; 
Brogow,  Judge. 

Action  by  Carey  P.  Weston  against  the  John 
L.  Roper  Lumber  Company.  From  the  judg- 
ment based  upon  the  finding  upon  an  issue  de- 
claring that  plaintiff  was  not  the  owner  of  a 
certain  lot,  plaintiff  appeals.    Dismissed. 

See,  also,  77  S.  E.  430. 

Winston  &  Biggs,  of  Raleigh,  G.  Tayloe 
Owathmey.  of  Norfolk,  Va.,  M.  H.  Tillitt,  of 
EUzabeth  CityJSVard  &  Grimes,  of  Washington, 
N.  C,  Chas.  Whedbee,  of  Hertford,  and  Ward 
&  Thompson,  of  Elizabeth  City,  for  plaintiff. 
W.  B.  Rodman,  of  Washington,  N.  C,  W.  M. 
Bond,  of  Edenton,  and  Angus  D.  MacLean,  of 
Washington,  N.  C,  for  defendant 

BROWN,  J.  The  plaintiff  appealed  from  the 
judgment  of  the  court  based  upon  the  finding 
upon  the  seventh  issue,  declaring  that  the  plain- 
tiff is  not  the  owner  of  lot  No.  4.  The  opinion 
of  the  court  upon  the  defendant's  appeal  is 
necessarily  decisive  of  plaintiff's  appeaL 

The  motion  for  nonsuit  is  sustained,  and  the 
action  is  dismissed.  Plaintiff  is  taxed  with  ooets 
of  both  appeals. 

Dismissed. 

(U4  Va.  706) 

SAVINGS  BANK  OF  RICHMOND  ▼.  TODD 

et  al 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Judgment  (S  721*)~Pbiob  Pbocsbdiiio»— 
Res  Adjudicata. 

Where  a  husband,  about  to  execute  an 
assignment  for  the  benefit  of  creditors,  exe- 
cuted a'  deed  of  trust  settling  certain  property 
on  Ills  wife  in  consideration  of  her  release  of 
her  dower  interest  in  the  residue  of  the  es- 
tate, which  he  thereupon  conveyed  to  another 
trustee  for  creditors,  and  in  a  creditors'  suit 
to  administer  the  trust  under  the  latter  deed, 
it  was  determined  that  the  husband  was  in- 
debted to  his  wife  in  the  sum  of  $4,000,  on 
account  of  certain  bonds,  such  determination 
was  conclusive  of  the  fact  of  such  indebtedness 
against  a  creditor,  in  a  subsequent  suit  to  set 
aside  the  settlement  trust  for  the  wife  as  ex- 
cessive. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1238,  1252;    Dec.  Dig.  §  721.*] 

2.  Fraudulent  Conveyances  (§  95*)— Set- 
tlement ON  Wife— Consideration. 

A  husband,  being  largely  indebted,  and  de- 
siring to  make  an  assignment  for  the  benefit 
of  creditors,  executed  a  deed  of  trust  of  certain 
of  his  property  for  the  benefit  of  his  wife,  in 
consideration  of  her  release  of  dower  in  the 
residue  of  his  property,  which,  on  the  same 
day,  he  conveyed  by  separate  deed  to  a  trus- 
tee for  the  benefit  of  his  creditors.  Heldt  that 
the  two  deeds,  being  contemporaneous,  were 
parts  of  the  same  transaction,  and  that  the 
settlement  deed  was  based  on  a  valuable  con- 
sideration, and  was  not  voluntary. 

[M.  Note — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  243-248;  Dec.  Dig. 
§  95.*] 

3.  Fraudulent  Conveyances  (§  278*)— Set- 
tlement FOR  Wife— Vacation— Burden  of 
Proof. 

Where  a  husband,  about  to  make  an  as- 
signment for  the  benefit  of  creditors,  convey- 
ed certain  property  to  a  trustee  for  the  bene- 
fit of  his  wife,  in  consideration  of  her  release 


^or  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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of  dower  In  the  balance  of  his  property,  the 
burden  was  on  a  creditor,  attacking  such  set- 
tlement as  excessive,  to  show  that  it  was  so 
excessive  as  to  raise  a  presumption  of  fraud. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  ti  801,  802;  Dec.  Dig. 
§  27a*] 

4.  Equity  (t  402*)— Reucbengb— Bubden  of 
Pboof. 

Where  the  burden  was  on  complainant.  In 
a  suit  to  set  aside  a  settlement  by  a  debtor  on 
his  wife,  to  show  that  it  was  so  excessive  as 
to  raise  a  presumption  of  fraud,  the  creditor 
was  not  entitled  to  an  order  referring  the 
case  to  a  commissioner  in  chancery,  in  order 
to  enable  complainant  to  obtain  proof  to  es- 
tablish his  bill,  nor  until  he  had  established  his 
right  to  relief. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §S  874,  879;   Dec.  Dig.  t  402.*] 

6.  Fbaxjdulbnt  Conveyances  (§  225*)— Es- 
toppel TO  Attack  Conveyance, 

Where  a  husband  conveyed  certain  prop^ 
erty  for  the  benefit  of  his  wife,  in  considera- 
tion of  her  release  of  dower  in  the  residue  of 
his  estate,  which  was  thereupon  conveyed  for 
the  benefit  of  creditors,  a  creditor  with  knowl- 
edge, or  means  of  knowledge,  of  the  circum- 
stances of  the  transaction,  who  participated  in 
the  sale  of  the  husband's  remaining  lands  free 
from  the  wife's  dower,  and  received  his  share 
of  the  proceeds  of  the  sale,  making  it  impossi- 
ble to  place  the  vnfe  in  statu  quo,  could  not 
thereafter  maintain  a  bill  to  set  aside  the  set- 
tlement to  the  wife  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  t§  65^-657;  Dec  Dig. 
1225.*] 

Appeal  from  Law  and  Equity  Court  of  City 
of  Richmond. 

Suit  by  the  Savings  Bank  of  Richmond,  a 
creditor  of  Charles  L.  Todd,  insolvent,  against 
John  T.  Powers,  as  trustee  of  Charles  Jj, 
Todd  and  others.  From  a  decree  overruling 
the  motion  of  complainant  to  refer  the  cause 
to  a  commissioner  in  chancery  and  dismissing 
the  bill,  it  appeals.    AfiSrmed. 

A.  W.  Patterson  and  W.  S.  McNeill,  both 
of  Richmond,  for  appellant  H.  R.  Pollard, 
of  Riclimond,  for  appellees. 

WHITTLE,  J.  This  appeal  brings  under 
review  a  decree  of  the  law  and  equity  court 
at  the  city  of  Richmond  overruling  the  mo- 
tion of  the  appellant  (the  Savings  Bank  of 
Richmond,  a  creditor  of  Charles  U  Todd,  and 
plaintiff  in  the  trial  court)  to  refer  the  cause 
to  a  commissioner  in  chancery — ^to  ascertain 
whether  the  settlement  made  by  the  husband 
upon  his  wife,  Mary  Y.  Todd,  in  considera- 
tion of  her  relinquishment  of  her  contingent 
right  of  dower  in  the  residue  of  his  real  es- 
tate, and  upon  other  considerations,  was  ex- 
cessive, and  therefore  voluntary  and  void,  to 
ttiat  extent,  as  to  plaintiff's  debt— and  dis- 
missing the  bill. 

The  material  facts  out  of  which  this  con- 
troversy arose  are  these:  On  February  25, 
1897,  Charles  L.  Todd  executed  two  deeds 
of  trust,  one  to  John  T.  Powers,  trustee,  set- 
tling certain  property  upon  his  wife  in  con- 
sideration of  her  agreement  to  release  her 


contingent  right  of  dower  in  all  the  residue 
of  the  real  estate  of  her  husband,  "and  to 
that  end  to  unite  in  deeds  now  in  contem- 
plation conveying  such  residue  of  said  real 
estate  to  third  parties  upon  the  express  agree- 
ment, however,  on  the  part  of  said  Charles 
L.  Todd  to  make. a  proper  settlement"  upon 
the  wife,  and  also  upon  other  considerations 
specifically  set  forth  in  the  deed.  The  sec- 
ond deed  from  Charles  L.  Todd  and  Mary  Y. 
Todd,  his  wife,  conveyed  all  the  residue  of 
his  property  to  Samuel  Register,  trustee,  in 
trust  for  the  benefit  of  creditors,  including 
the  demand  of  the  appellant,  the  unpaid  part 
of  which  is  asserted  in  these  proceedings. 
These  two  deeds  were  drawn  by  the  same 
counsel,  were  acknowledged  the  day  follow- 
ing their  execution  before  the  same  ofilcer, 
and  on  the  same  day  were  admitted  to  rec- 
ord in  the  clerk's  ofiSce  of  the  chancery  court 
of  the  city  of  Richmond. 

On  February  27,  1897,  a  creditors'  suit  was 
instituted  under  the  short  style  of  Wiedman 
V.  Register,  Trustee,  for  the  purpose  of  ad- 
ministering the  trusts  declared  in  the  Regis- 
ter deed.  To  that  suit  the  appellant  was 
subsequently  made  a  party.  It  was  repre- 
sented by  counsel,  and  actively  participated 
in  the  litigation  to  its  conclusion.  By  de- 
crees in  that  suit  the  property  of  Charles  L. 
Todd  was  sold  in  accordance  with  the  stipu- 
lations of  the  deeds  of  settlement  and  trust, 
free  from  the  contingent  right  of  dower  of 
the  wife.  Appellant  accepted  its  due  share 
of  the  proceeds  of  sale,  and  from  that  source 
approximately  60  per  cent  of  its  debt  was 
paid.  After  thus  participating  in  and  ex- 
hausting that  fund,  the  Savings  Bank  filed 
the  bill  in  the  instant  case,  attacking  the 
settlement  upon  Mrs.  Todd  as  excessive. 

Addressing  ourselves,  in  the  first  place,  to 
the  consideration  of  the  $4,000  transaction 
between  the  husband  and  wife :  In  the  orig- 
inal suit  of  Weidman  v.  Register,  Trustee, 
the  court,  by  a  decree  of  July  21,  1899,  the 
request  to  enter  which  was  concurred  in  by 
counsel  for  the  Savings  Bank,  directed  one 
of  its  commissioners  in  chancery  to  inquire 
and  report  what  are  the  rights  of  Mrs.  Todd 
under  the  deed  of  settlement  in  lieu  of  her 
dower.  This  reference,  it  is  true,  was  direct- 
ed more  particularly  to  a  controversy  over 
the  ownership  of  certain  rents  which  had  ac- 
crued from  house  and  lot  No.  511  on  West 
Franklin  street,  but  it  also  included  the 
rights  of  Mrs.  Todd  under*  the  settlement 
The  commissioner  so  interpreted  the  decree^ 
and  accordingly  reported,  among  other  things, 
the  HOOO  as  ''a  debt  due  to  Mrs.  Todd." 

The  report  was  excepted  to  on  other 
grounds,  and  the  court  resolved  the  question 
of  the  ownership  of  the  rents  against  Mrs. 
Todd  (the  Savings  Bank  uniting  in  the  ex- 
ception). But  there  was  no  exception  to  the 
finding  of  the  commissioner  that  the  $4,000 
was  a  debt  due  to  the  wife,  and  by  the  de- 
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cree  of  May  26»  1899,  save  in  the  matter  of 
the  rents,  the  report  was  confirmed ;  the  de- 
cree declaring  "that  the  said  report  of  Com- 
missioner Daniel  be,  and  the  same  is  hereby, 
confirmed  In  all  other  respects." 

It  should  be  remarked  In  passing  that  aft- 
erwards, upon  the  petition  of  Mrs.  Todd  to 
rehear  tiiat  decree  with  regard  to  the  rents, 
the  court  rerersed  Its  former  decision  and 
decreed  the  rents  to  her. 

[1]  Our  conclusion,  therefore,  on  this 
branch  of  the  case  Is  that  the  fact  of  the 
indebtedness  of  Charles  L.  Todd  to  his  wife 
in  the  sum  of  $4,000,  on  account  of  the  cou- 
pon bonds  of  the  Commonwealth  Club,  is  res 
adjudicata. 

Let  us,  in  the  next  place,  consider  the 
right  of  the  Savings  Bank  to  maintain  this 
bin  on  the  theory  that  the  settlement  of 
Charles  I/.  Todd  upon  his  wife,  In  considera- 
tion of  her  relinquishment  of  her  contingent 
right  of  dower  in  his  real  estate,  was  exces- 
sive. 

[2]  From  the  summary  of  the  facts  of  this 
case  it  Is  quite  apparent  under  the  authori- 
ties that  the  deed  of  settlement  and  the  deed 
of  trust  for  the  benefit  of  creditors  must  be 
presumed  to  be  parts  of  one  transaction. 

The  rule  Is  thus  stated  by  Judge  Buchanan 
in  Portsmouth,  etc..  Refining  Corp.  v.  Oliver 
Refining  C6.,  109  Va.  613,  520,  64  S.  E.  66,  69 
(132  Am.  St.  Rep.  924) :  "Where  two  papers 
are  executed  at  the  same  time,  or  contempo- 
raneously between  the  same  parties,  In  refer- 
ence to  the  same  subject-matter,  they  must 
be  regarded  as  parts  of  one  transaction,  and 
receive  the  same  construction  as  if  their  sev- 
eral provisions  were  in  one  and  the  same  in- 
strument See  Anderson  v.  Harvey,  10  Grat 
(51  Va.)  386.  Torrence  v.  Shedd,  112  lU.  466, 
467,  Johnson  v.  Moore,  28  Mich.  8,  and  cases 
cited  In  notes  to  13  C^c.  614." 

So  in  Keagy  v.  Trout,  86  Va.  890,  7  S.  & 
329,  It  was  held:  "When  a  wife  relinquishes 
an  interest  in  the  husband's  estate,  and  he 
makes  a  settlement  upon  her,  both  deeds  be- 
ing executed  at  or  about  the  same  time  (say 
at  an  interval  of  sixteen  days),  the  court  will 
presume  the  two  deeds  to  be  parts  of  the 
same  transaction,  and  that  the  relinquish- 
ment was  the  consideration  for  the  settle- 
ment   Blow  V.  Maynard,  2  Leigh  (29  Va.)  30. 

So,  also,  at  page  401  of  85  Va.,  at  page 
335  of  7  8.  E.,  Lewis,  P.  (after  stating  the 
general  doctrine  that  "when  the  settlor  is  in- 
debted, a  post-nuptial  settlement  is  presumed 
to  be  voluntary,  and  when  assailed  by  credi- 
tors the  burden  is  upon  those  claiming  under 
it  to  show  by  proof,  independent  of  their  own 
answers,  where  no  discovery  is  sought,  that 
it  is  founded  upon  a  valuable  consideration") 
observes:  "But  there  is  another  principle,  or 
rather  a  qualification  of  the  rule,  which  was 
recognized  in  Blow  v.  Maynard,  and  that  Is 
this:  That  when  the  wife  relinquishes  an  in- 
terest in  her  husband's  estate  in  consideration 
of  a  settlement  upon  her,  and  the  deed  of  re- 


linquishment and  the  deed  of  settlement  an 
contemporaneous,  or  made  about  the  same 
time,  so  that  it  may  be  reasonably  presumed 
that  the  two  deeds  are  part  of  the  same 
transaction,  the  court  will  so  presume^  and 
will  look  upon  the  relinquishment  as  the  con- 
sideration which  produced  the  settlement** 
William  A,  Mary  College  ▼•  Powell,  12  Grat 
(53  Va.)  372. 

[3]  The  present  case  comes  fully  within  the 
principles  illustrated  by  these  authorities,  and 
the  two  deeds  being  read  together  show  con- 
clusively that  the  settlement  was  not  volun- 
tary, but  rested  upon  a  valuable  considera- 
tion. The  burden  of  proof,  therefore,  was 
upon  the  plaintiff  to  show  that  the  settle- 
ment was  excessive — so  excessive,  in  the  lan- 
guage of  some  of  the  authorities,  as  to  raise 
a  presumption  of  fraud.  Taylor  v.  Moore, 
2  Rand.  (23  Va.)  663;  William  A  Mary  Col- 
lege V.  Powell,  supra;  Burwell  ▼.  Lumsden, 
24  Grat  (65  Va.)  443, 18  Am.  Rep.  648,  where 
Staples,  J.,  approves  the  statement  of  the 
rule  by  Lord  Hardwicke  In  Word  v.  Shallet, 
2  Vesey  Sr.  16,  that  "the  settlement  would  be 
good  against  the  husband's  creditors,  unless 
proved  vastly  to  exceed  the  consld^ntion,  so 
that  from  the  inadequacy  a  collusion  or 
fraud  was  Intended."  See,  also,  Davis  ▼• 
Davis,  25  Grat  (66  Va.)  587;  Payne  ▼• 
Hutcheson,  32  Grat  (73  Va.)  812. 

[4]  The  burden  of  proof  thus  being  upon 
the  plaintiff,  the  court,  upon  perfectly  well- 
settled  principles  of  chancery  practice,  over- 
ruled the  motion  to  refer  the  case  to  a 
commissioner  in  chancery  and  dismissed  the 
bill. 

In  MiUhlser  v.  McKlnley,  98  Va.  207,  206, 
35  S.  E.  446,  per  Riely,  J.:  "The  burden  was 
upon  the  complainants  to  make  good  the 
charge.  An  order  of  reference  Is  not  to  be 
awarded  to  enable  a  plaintiff  to  make  out  his 
case.  It  should  not  be  made  for  the  purpose 
of  furnishing  evidence  in  support  of  the  alle- 
gations of  the  bUl,  nor  until  he  has  the  right 
to  demand  it**  Baltimore  8.  Pkt  Co.  ▼.  WH- 
llams,  94  Va.  426,  26  8.  A  841;  Lee  County 
Justices  V.  Fulkerson,  21  Grat  (62  Va.)  182; 
Sadler  ▼.  Whltehurst,  83  Va.  46,  1  8.  B.  410; 
Bresee  v.  Bradfield,  99  Va.  331,  38  8.  E.  196; 
Reager's  Adm'r  v.  Chappelear,  104  Va.  14| 
51  S.  E.  170 ;  2  Bar.  Chy.  Pr.  680. 

[6]  But  the  dismissal  of  the  bill  might 
also  have  been  placed  upon  the  equitable  doc- 
trine of  election.  A  court  of  equity  will  not 
entertain  a  bill  by  a  creditor  to  set  aside  a 
settlement  on  the  wife  as  excessive  where  it 
appears  that  such  creditor  with  knowledge, 
or  means  of  knowledge,  of  the  facts  and  cir- 
cumstances attending  the  transaction  goes 
into  a  suit  to  sell  the  lands  of  the  husband 
free  from  the  wife's  contingent  right  of  dow*> 
er,  and  receives  his  Just  share  of  the  pro- 
ceeds of  sale.  His  conduct  has  made  it  Im- 
possible to  place  the  wife  in  statu  quo,  and 
he  will  be  held  to  his  election.  Kavanaugh 
V.  Shacklett's  Adm'r,  111  Va.  423,  427,  69 
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S.  £.335;  Peters  y.  Bain^  183  XT.  S.  670,  695, 
10  Sup.  Ct  354,  33  L.  Ed.  696;    16  Gyc.  784. 

In  eyery  aspect  of  the  case  the  decree  Is 
plainly  right,  and  must  be  affirmed. 

Affirmed. 


014  Va.  <8l) 

PHILLIPS  et  ftL  t.  DULANT  at  aL 

(Supreme  Cburt  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Partition   (f  26*)— Tenancy  in   Common 
(§  49*)— Lease. 

A  lease  by  part  of  the  tenants  in  common 
of  any  part  of  the  joint  property  will  not  bind 
the  others  or  prevent  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  Sl  68-71,  76;  Dec.  Dig.  §  26;* 
Tenancy  in  Common,  Gent  Dig.  %  123;  Dec. 
Dig.  t  49.*] 

2.  Partition  (8  T9*>— Division  of  Lands— 

GOUlflSSIONEBS. 

Code  1904,  f  2562,  relating  to  partition, 
places  no  restrictions  on  courts  of  equity  in  the 
matter  of  procedure,  and  the  court  may  call  to 
its  assistance  a  master  in  chancery  to  report 
on  the  advisability  of  dividing  or  selling  the 
lands,  and  to  produce  a  plat  dividing  such  lands 
which  the  court  may.  In  its  discretion,  affirm; 
no  board  of  commissioners  being  necessary. 

[£3d.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  224,  225 ;   Dec.  Dig.  §  79.*] 

3.  Pabtitkon  (§  94*)— AasiONiNG  Shares  To- 
OETHBB— Statute. 

An  objection  by  defendants  to  a  partition 
that  the  commissioner  laid  off  their  shares  to- 
gether, without  their  consent,  is  without  merit, 
where  they  refused  the  court's  offer  to  bave  the 
allotment  subdivided;  Code  1904,  t  2563,  pro- 
viding that  the  sbares  of  two  or  more  tenants, 
who  so  elect,  may  be  laid  off  together,  not  for- 
bidding the  assignment  of  the  shares  together. 

[E3d.  Note.*— For  other  cases,  see  Partition, 
Cent  Dig.  t$  287-299,  305 ;    Dec  Dig.  §  04.*] 


4.  Pabtition    (§    94*)— Report    of   Commis- 
sioner—Objections. 

Where  part  of  tenants  in  common  under- 
talce  to  lease  a  portion  of  the  joint  property, 
and  the  other  tenants  petition  for  partition,  the 
former  cannot  object  that  the  report  and  plat 
of  the  commissioner  does  not  show  of  whom  the 
lessees  will  be  tenants,  where  they  declined  to 
avail  themselves  of  the  court's  offer  to  refer  the 
matter  to  a  commissioner  to  locate  the  lines  of 
the  leases. 

[EJd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  fi  287-200,  305 ;    Dec  Dig.  |  04.*] 

Appeal  from  Circuit  Court,  Alexandria 
County. 

Bill  by  H.  R,  Dulany  and  others  against 
R.  H.  Phillips  and  another.  Decree  for 
plaintiffs,  and  defendants  appeaL    Affirmed. 

CL  K  Niool,  of  Alexandria,  for  appellants. 
Jdo.  S.  Barbour,  of  Fairfax,  for  appellees. 

WHITTLE},  J.  The  appellees,  H.  R.  Du- 
lany, Frank  Lyon,  and  R  W.  Moore,  filed 
their  bill  under  Va.  Code  1004,  c.  114,  against 
the  appellant  "R.  EL  Phillips  and  R.  A.  Phil- 
lips  (who  died  since  the  final  decree)  to  com- 
pel partition  of  5%  acres  of  land  in  Alexan- 
dria county,  Va.,  owned  by  the  parties  as 
tenants  in   common.     The  appellees  owned 


one-third  of  the  land,  and  the  Phillipses  two- 
thirds. 

[1]  The  first  assignment  of  error  is  to  the 
court's  action  in  overmling  the  demurrer  to 
the  biU. 

In  addition  to  the  usual  allegations,  the 
bill  set  forth  that  certain  lessees  claimed 
possession  of  portions  of  the  land  under  re- 
corded leases  from  R  A.  Phillips  and  R.  H. 
Phillips ;  and  the  ground  of  demurrer  is  that 
the  bill  does  not  allege  that  the  land  could 
be  partitioned  in  kind  ''so  as  to  respond  to 
the  rights  of  the  said  lessees  in  said  land 
under  section  2588  of  the  Code." 

Section  2568  provides:  **Any  person  who, 
before  the  partition  or  sale,  was  lessee  of 
any  of  the  lands  divided  or  sold,  shall  hold 
the  same  of  him  to  whom  such  land  is  allot- 
ted or  sold  on  the  same  terms  on  which  by 
his  lease  he  held  it  before  the  partition." 

The  above  section  applies  when  the  lessee 
claims  under  a  valid  lease  against  all  of  the 
joint  owners,  and  not  to  a  case  like  the  pres- 
ent where  only  two  of  the  tenants  in  common 
undertook  to  lease  a  particular  portion  of  the 
Joint  property.  Such  lease  is  not  binding 
upon  the  other  tenants  in  common.  Robin- 
ett  V.  Preston's  Heirs,  2  Rob.  (41  Va.)  273; 
Cox  V.  McMullin,  14  Grat  (55  Va.)  82. 

The  latter  case  lays  down  the  principle: 
"Although  a  party  holding  in  common  with 
others  can  do  nothing  to  impair  or  vary  in 
the  slightest  degree  the  rights  of  his  coten- 
ants,  yet  if  he  execute  a  deed  for  a  specific 
portion  of  the  common  subject,  or  make  a 
contract  in  regard  to  it,  and  upon  partition 
such  portion  falls  in  severalty  to  the  party 
so  making  the  deed  or  contract,  he  will  be 
bound  by  his  act" 

In  Stark  v.  Barrett,  15  CaL  370,  Judge 
Field,  in  discussing  the  effect  of  such  convey- 
ance or  contract  upon  a  cotenant,  cites  with 
approval  the  Virginia  decisions,  and  says: 
"The  partition  may  be  directed  without  refer- 
ence to  the  grantees  under  the  conveyance 
further  than  to  make  them  parties  to  the 
proceedings  in  partition  in  connection  with 
their  original  grantor,  as  representing  his  in- 
terest as  original  cotenant  Their  claim  to 
control  or  affect  the  partition  by  reason  of 
their  respective  conveyances  may  be  entirely 
disregarded.  The  grantees  are  to  be  consid- 
ered as  taking  their  conveyancea  subject  to 
this  condition." 

If  there  were  merit  in  the  point,  whidi  we 
think  there  is  not,  it  is  sufficient  to  add  that 
the  lessees,  the  parties  affected,  are  not  com- 
plaining. The  demurrer  was  properly  over- 
ruled. 

[2]  The  next  assignment  of  error  that  we 
shall  notice,  and  the  one  seemingly  most  re- 
lied on,  Involves  a  question  of  procedure. 
The  court  directed  one  of  its  commissioners 
In  chancery,  among  other  matters,  to  ascer- 
tain and  report  "whether  or  not  the  tract  of 
land  in  the  bill  and  proceedings  mentioned  is 
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capable  of  partition  In  kind,  among  those  en- 
titled thereto,  and  that,  if  so,  he  report  a 
partition  thereof  which  will  best  subserve 
the  interests  of  those  entitled ;  regard  being 
had  to  quality  as  well  as  quantity,  laying  off 
the  interests  of  the  complainants  in  a  single 
lot,  if  that  be  practicable  without  undue 
prejudice  to  the  other  owners." 

Upon  this  inquiry  the  commissioner  re- 
ported that  the  land  was  susceptible  of  con- 
venient partition  in  kind,  and  that  the  shares 
of  the  complainants  could  be  laid  off  togeth- 
er, without  prejudice  to  the  other  owners. 
He  also  filed  with  his  report  a  plat  showing 
a  partition  of  the  land  among  the  owners, 
which  he  says  he  *'ls  informed  was  agreed  to 
by  the  parties  in  interest;  and,  in  the  opin- 
ion of  your  commissioner,  it  is  a  fair  parti- 
tion. The  interest  which  was  agreed  to  be 
accepted  by  the  complainants  is,  in  the  opin- 
ion of  the  commissioner,  the  least  valuable 
on  account  of  having  the  least  area;  but 
they  have  agreed  to  accept  this  property — 
that  is,  parcels  3  and  4 — ^and  your  commis- 
sioner recommends  that  said  parcels  3  and  4 
be  decreed  to  complainants,  and  that  parcels 
1  and  2  be  decreed  to  the  defendants  R.  A. 
and  R.  H.  Phillips."  PhUlips,  however,  de- 
nies that  he  agreed  to  the  partition. 

The  more  usual  practice  in  suits  for  par- 
tition is  for  the  court  to  appoint  five  com- 
missioners (any  three  of  whom  may  act)  to 
make  partition.  These  commissioners  are 
sworn  and  may  view  the  land  to  be  parti- 
tioned, call  to  their  aid  the  services  of  a 
surveyor,  and  examine  witnesses.  They 
make  their  report  in  writing,  and  generally 
should  return  with  it  a  survey  and  plat 
showing  the  metes  and  bounds  of  the  prop- 
erty and  the  several  allotments.  The  Acts 
of  1830-51,  p.  99,  required  the  appointment 
of  such  commissioners.  And  the  revisors  of 
the  Code  of  1849  reported  a  provision  re- 
taining commissioners,  but  simplifying,  in 
other  respects,  the  procedure  formerly  re- 
quired in  suits  for  partition.  See  Report  of 
Revisors,  p.  040,  c.  124,  t  4.  But  that  pro- 
vision was  stricken  out  by  the  Legislature 
(Code  1849,  c.  124,  p.  526),  and  there  is  no 
such  requirement  in  the  present  statute.  Va. 
Code  1904,  §  2562. 

The  common-law  procedure  to  coerce  par- 
tition between  Joint  tenants  and  tenants  in 
common  was  for  the  sheriff  to  summon  a 
Jury  under  a  writ  de  partitioni  facienda  to 
make  the  partition;  and  such  was  the  pro- 
vision of  former  statutes  in  Virginia.  But 
in  practice  that  method  was  almost  com- 
pletely superseded  by  the  concurrent  remedy 
by  bill  in  equity.  2  Min.  Inst.  (2d  Ed.)  p. 
415.  At  present  our  law  courts  exercise  no 
such  Jurisdiction  (Report  of  Revisors,  p.  640, 
note  to  section  1) ;  but  Jurisdiction  in  cases 
of  partition  is  now  lodged  in  courts  "having 
general  equity  Jurisdiction."  Section  2562. 
The  Jurisdiction  thus  bestowed  places  no  re- 
Btrictlo&B  or  limitations  on  courts  of  equity 


in  the  matter  of  procedure,  but  leaves  tfaem 
free  to  adopt  such  method  as  may  be  best 
suited  to  meet  the  exigencies  of  the  particu- 
lar case. 

In  Stevens  v.  McCormick,  90  Va.  735,  at 
page  737,  19  S.  E.  742,  Lewis,  P.,  says: 
'*The  question  has  also  been  raised  as  to  th^ 
proper  method  of  ascertaining,  in  a  suit  H 
partition,  whether  or  not  the  land  can  be 
conveniently  divided;  the  statute  being  si- 
lent on  the  subject  The  appelant  insists 
that  the  usual  and  correct  practice  Is  to  ap- 
point not  less  than  five  commissioners  to  go 
upon  the  land,  any  three  of  whom  may  act, 
and  to  report  their  views  on  the  subject  to 
the  court  This  was  not  done  in  the  pres- 
ent case;  but  the  matter  was  referred  to 
the  master,  whose  report  was  confirmed.  In 
Zircle  v.  McCue,  67  Va.  532,  Judge  Staples, 
speaking  for  the  court  said  that  to  warrant 
a  decree  for  a  sale  it  must  appear  that  par- 
tition cannot  be  conveniently  made,  and  that 
the  interests  of  the  parties  will  be  promoted 
by  a  sale,  but  that  these  facts  need  not  ap- 
pear from  the  report  of  commissioners,  or  by 
the  depositions  of  witnesses.  It  is  sufla- 
cient  he  added,  If  the  facts  appearing  in  the 
record  reasonably  warrant  the  decree  of 
sale.  In  other  words,  the  matter  of  proce- 
dure is  left  to  the  discretion  of  the  court" 

In  such  case,  any  instrumentality  that  the 
court  may  call  to  its  assistance,  whether  it 
be  a  master  in  chancery  or  a  special  board 
of  commissioners,  is  advisory  merely.  The 
question  must  at  last  be  left  to  the  deter- 
mination of  the  court  upon  the  law  and  the 
evidence. 

In  30  Cyc.  254,  it  is  said  that  the  duties 
ordinarily  performed  by  commissioners  are 
sometimes  assigned  to  masters  in  chancery. 

In  Clarke  v.  Clayton,  2  Gifford,  333,  6  Jur. 
N.  S.  1238,  3  L.  T.  Rep.  N.  S.  176.  66  Bng. 
Reprint  139,  it  is  said:  •That  the  court 
will  not  in  general  direct  a  commission,  but 
will  declare  that  the  estate  ought  to  be  di- 
vfded,  with  liberty  to  the  parties  to  bring 
before  the  Judge  at  chambers  proposals  for  a 
partition." 

But  whatever  may  be  said  generally  of  tbe 
relative  merits  of  these  various  methods  of 
procedure,  in  this  case  the  evidence  leaves 
no  room  for  doubt  that  substantial  Justice 
has  been  done.  And  to  set  aside  the  de- 
cree merely  because  the  chancellor  has  seen 
fit  primarily  to  invoke  the  aid  of  a  master 
in  chancery  rather  than  a  board  of  commis- 
sioners to  lay  the  case  before  him  would  be 
such  a  mockery  of  Justice  as  to  bring  tlic 
courts  into  contempt 

[3, 4]  The  subordinate  assignments  of  er- 
ror are  without  merit  The  exception  that 
the  commissioner  laid  off  the  shares  of  It. 
A.  and  R.  H.  Phillips  together,  without  their 
consent  if  otherwise  well  taken,  is  met  by 
their  refusal  to  accept  the  court's  vffer  to 
have  the  allotment  subdivided  between  thooi. 
If  such  had  been  their  desire,  it  would  only 
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bare  been  necessary  to  have  notified  the 
commissioner,  before  he  filed  his  report,  or 
to  have  called  the  court's  attention  to  It 
afterwards.  Section  2563  does  not  forbid 
the  assignment  of  the  shares  of  tvro  coten- 
ants  together,  but  gives  "any  two  or  more  of 
the  parties,  If  they  so  elect,"  the  right  to 
"have  their  shares  laid  off  together  when 
partition  can  be  conveniently  made  In  that 
way."  (2)  The  exception  that  neither  the  re- 
port nor  the  plat  of  the  commissioner  shows 
of  whom  the  lessees  will  be  tenants  comes, 
not  from  the  lessees,  who  are  not  complain- 
ing of  the  decree,  but  from  the  Phllllpses. 
It  was  made  four  days  after  the  case  was 
argued  and  submitted;  and  the  exceptants 
declined  to  avail  themselves  of  the  court's 
offer  to  refer  the  matter  to  a  commissioner 
to  locate  the  lines  of  the  several  leases.  And 
(3)  it  Is  said :  "  ♦  ♦  ♦  There  Is  no  provi- 
sion of  law  splitting  leases."  We  again  ob- 
serve that  this  complaint  does  not  come  from 
the  lessees;  but,  moreover,  there  is  no  evi- 
dence that  any  of  the  leases  will  have  to  be 
split 

These  conclusions  make  It  unnecessary  to 
notice  the  cross-assignments  of  error  by  the 
appellees. 

The  decree  of  the  circuit  court  is  plainly 
right,  and  must  be  affirmed. 

Affirmed. 

(U4  Va.  658) 

NORTHERN  NECK  STATE  BANK,  INC.,  v. 
GILBERT   PACKING    CO.   et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Attachment   (§   115*)— AFFiDAvrr— Sufpi- 
ciENCT— Alternative  Allegations. 

An  attachment  affidavit  alleging  that  de- 
fendant was  doing,  or  about  to  do,  either  the 
first  or  the  second  or  the  third  of  the  three  acts 
relied  on  as  grounds  for  attachment  was  void ; 
it  being  essential  that  at  least  one  of  the 
grounds  be  stated  affirmatively. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  K  315-^22 ;   Dec.  Dig.  {  115.*] 

2.  Attachment   (§  241*)— Abatement— Time. 

The  authority  given  under  Code  19Q4,  § 
2081,  to  enter  judgment  abating  an  attachment. 
may  be  exercised  at  any  time  before  a  final 
judgment  disposing  of  the  property  attached, 
though  a  motion  to  abate  the  attachment  has 
t>een  previously  overruled. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §§  820-838 ;   Dec  Dig.  f  241.*] 

3.  Attachment  <S  122*)— Affidavit— Amend- 
kknt. 

A  fatally  defective  attachment  affidavit 
cannot  be  amended,  but  the  plaintiff  must  be- 
gin de  novo. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §§  323-337;    Dec.  Dig.  t  122.*] 

Brror  to  Circuit  Court,  Westmoreland 
County. 

Action  by  the  Northern  Neck  State  Bank, 
Incorporated,  against  the  Gilbert  Packing 
Company  and  others.  A  judgment  was  entered 
dismissing  attachment  proceedings  and  re- 


leasing   attached    property,    and    plaintiff 
brings  error.    Affirmed. 

J.  W.  Chinn,  Jr.,  of  Warsaw,  for  plaintiff 
in  error.  W.  T.  Mayo,  of  Hague,  and  T.  J. 
Downing,  of  Lancaster,  for  defendants  in 
error. 

HARRISON,  J.  On  December  17,  1009,  the 
Gilbert  Packing  Company,  the  defendant  in 
error,  a  corporation  operating  a  canning  fac- 
tory in  Westmoreland  county,  finding  Itself 
heavily  in  debt,  sold  all  of  its  cases  of  toma- 
toes stowed  In  its  factory  to  V.  B.  Hardwick, 
who  was  engaged  in  the  canning  business, 
and  applied  the  proceeds  of  sale  to  certain 
of  Its  debts;  and  on  the  20th  of  the  same 
month  It  sold  Its  canning  factory  and  ma- 
chinery to  Geo.  P.  Bailey,  another  canner, 
and  distributed  the  proceeds  of  sale  pro  rata 
among  certain  growers  of  tomatoes  who  had 
sold  their  crops  to  the  company.  On  the 
29th  of  December,  1909,  the  Northern  Neck 
State  Banls,  the  plaintiff  in  error,  entered 
suit  against  the  defendant  In  error  on  a  note 
of  that  company  held  by  it,  and  at  the  same 
time  had  an  attachment  issued  and  levied  on 
the  canning  factory  and  the  canned  goods 
therein,  none  of  which  had  at  that  time  been 
removed  by  V.  B.  Hardwick,  the  purchaser, 
and  also  had  a  copy  of  the  attachment  served 
on  Bailey  and  Hardwick,  the  purchasers, 
who  were  summoned  as  garnishees.  On  the 
28th  of  March,  1910,  Judgment  was  entered 
against  tlie  Gilbert  Packing  Company  for 
the  amount  of  the  note  sued  on;  and,  at 
the  subsequent  June  term  of  the  court,  the 
defendants  In  error  moved  the  conrt  to  abate 
the  attachment  upon  the  ground  that  the 
same  was  issued  on  false  suggestions,  and 
without  sufficient  cause.  A  jury  was  impan- 
eled to  try  this  Issue  and  found  a  verdict  in 
favor  of  the  plaintiff,  whereupon  the  court 
overruled  the  motion  to  abate.  Hardwick 
and  Bailey,  the  purchasers,  having  filed  their 
petitions  claiming  title  to  the  attached  prop- 
erty, that  issue  was  thereupon  submitted  to 
a  jury,  and  a  verdict  was  returned  holding 
that  the  purchasers  had  a  superior  title  to 
the  property  attached  by  the  plaintiffs.  Mo- 
tion was  made  by  the  defendants  to  set  aside 
the  first  verdict,  and  by  the  plaintiffs  to  set 
aside  the  second  verdict  The  court  over- 
ruled both  motions,  but  entered  no  order  dis- 
posing of  the  attached  property  until  August 
30,  1911,  when  a  final  judgment  was  entered 
dismissing  the  attachment  proceedings  and 
releasing  the  attached  property  from  the  lien 
thereof,  and  from  any  liability  thereunder. 
To  that  judgment  this  writ  of  error  was 
awarded. 

[1]  The  inquiry  at  the  threshold  goes  to 
the  validity  of  the  affidavit,  which  is  the 
foundation  of  the  attachment,  and  therefore 
involves  the  jurisdiction  of  the  circuit  court 
to  entertain  the  proceeding.  The  affidavit 
made  as  the  foundation  for  the  attachment 


•Vor  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


iBSt 


77  SOUTHEIASTERN  BEPORTBB 


(Va. 


in  this  case  states:  "(1)  That  tbe  defendant 
is  removing,  intends  to  remove,  or  has  re- 
moved its  own  estate,  or  the  proceeds  of  the 
sale  of  its  property,  or  a  material  part  of 
such  estate  or  proceeds,  out  of  this  state,  so 
that  process  of  execution  on  a  Judgment, 
when  obtained  in  said  action,  will  be  unavail- 
ing; or  (2)  is  converting,  or  is  about  to  con- 
vert, or  has  converted,  its  property  of  what- 
ever kind,  or  some  part  thereof,  into  money, 
securities,  or  evidences  of  debt,  with  intent 
to  hinder,  delay,  or  defraud  Its  creditors ;  or 
(3)  has  assigned  or  disposed  of,  or  is  about  to 
assign  or  dispose  of,  its  estate,  or  some  part 
thereof,  with  intent  to  hinder,  delay,  or  de- 
fraud its  creditors." 

[2j  This  affidavit  sets  forth  three  separate 
and  distinct  grounds  of  attachment,  neither 
of  which  is  alleged  to  exist;  but  the  allega- 
tion is  that  tbe  defendant  is  either  doing  the 
first  or  the  second,  or  that  he  is  doing  the 
third;  whether  one  or  all  is  left  to  conjec- 
ture. Afiiant  states  that,  to  the  best  of  his 
belief,  either  one  or  the  other  of  three  sepa- 
rate and  distinct  grounds  exist,  but  which 
one  he  does  not  know,  and  therefore  does  not 
say.  This  method  of  statement  is  not  in 
conformity  with  the  statute,  which  provides 
that  an  attachment  shall  issue  when  the  affi- 
ant states,  to  the  best  of  his  belief,  one  or 
more  of  the  grounds  moitioned  therein.  He 
may  allege  one  or  more  of  these  grounds,  or 
-all  of  them,  if  they  exist  to  the  best  of  his 
belief,  but  they  must  be  affirmatively  stated ; 
they  cannot  be  stated  alternatively.  He  can- 
not say,  as  the  affidavit  under  consideration 
does,  that  one  of  them  exists,  or,  if  that  does 
not,  then  the  other  does,  and  so  on  until  all 
the  grounds  are  covered.  No  cause  of  action 
is  stated  in  such  a  proceeding.  When  sepa- 
rate and  distinct  grounds  are  stated,  and  all 
are  relied  on  for  the  attachment,  they  must 
be  conjunctively  stated;  they  cannot  be 
stated  in  the  alternative;  and,  when  the 
affidavit  is  Inoperative  and  void,  the  court 
may  abate  the  attachment  issued  thereon  at 
any  stage  of  the  proceeding.  The  authority 
given  the  court  under  section  2981  to  enter 
judgment  abating  the  attachment  may  be  ex- 
erdsed  at  any  time  before  a  final  Judgment 
has  been  entered  disposing  of  the  property 
attached;  and  the  court  is  not  precluded 
from  abating  the  attachment  because,  at  a 
former  stage  of  the  proceeding,  a  motion  to 
abate  was  overruled.  If  upon  further  consid- 
.eratlon  It  is  satisfied  that  the  writ  was  is- 
sued upon  an  insufficient  affidavit 

[3]  The  affidavit  required  by  statute  can  be 
madie  at  any  time  before  another  person  ob- 
tains a  right  Cirode  v.  Buchanan,  22  Grat 
(03  Va.)  205.  But  when  the  affidavit  is  made, 
if  it  is  fatally  defective,  it  cannot  be  amended. 
It  is  void ;  an<l  the  plaintiff  must  begin  de 
novo  with  an  affidavit  that  complies  suffi- 
ciently with  the  statute  to  sustain  the  at- 
tachment    As   far  as   we  have   examined 


them,  the  authorities  speak  practically  with 
one  voice  in  sustaining  these  propositions. 
Stacy  V.  Stichton  &  Co.,  9  Iowa,  399;  Dicken- 
son V.  Cowley,  15  Kan.  269,  opinion  by  Mr. 
Justice  Brewer;  Kegel  v.  SchrenkhelBen,  37 
Mich.  174,  opinion  by  Judge  Cooley;  Sand- 
heger  v.  Hosey,  26  W.  Va.  223,  opinion  by 
Judge  Snyder;  Cronin  v.  Crooks,  143  N.  Y. 
352,  38  N.  B.  268;  Smith  v.  Baker,  80  Ala. 
319 ;  Rubber  Co.  v.  Knapp,  61  Wis,  ia%  20 
N.  W.  651;  Evesson  v.  Selby,  32  Md.  340; 
Bank  v.  Simmons,  57  W.  Va.  5,  49  S.  E.  893 ; 
Ilalley  v.  Jackson,  48  Md.  260;  Marx  v. 
Abramson,  53  Tez.  264;  Drake  on  Attach- 
ments, §§  36a,  87. 

In  the  light  of  these  authorities,  It  is  clear 
that  the  affidavit  which  constituted  the 
foundation  of  the  attachment  In  the  case  at 
bar,  was  fatally  defective  and  void;  that  the 
court  was  without  Jurisdiction  to  entertain 
the  proceedings;  and  therefore  properly  en- 
tered the  Judgment  complained  oA  which  is 
affirmed. 

Affirmed. 


(U4  Va.  ew) 
MILLEB  V.  NOBTON  &  SMITH. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Banks  and  Banking  (§  119*)— DEPoarrs— 
Belation  between  Bank  and  Depositor. 

Where  there  is  a  general  deposit  of  money 
in  a  bank,  the  beneficial  ownership  thereof  vests 
in  the  bank ;  the  relation  between  it  and  the 
depositor  being  that  of  debtor  and  creditor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  289-292;  Dec.  Dig.  | 
119.*]  » 

2.  Banks  and  Banking  (§  124*)— Deposits— 
Bblation  between  Bank  and  Depositor. 

Where  a  check  is  presented  for  general  de- 
posit to  the  bank  on  which  it  1b  drawn,  and 
credit  given  the  depositor  therefor,  the  relation 
between  the  bank  and  depositor  is  that  of  debt- 
or and  creditor;  the  legal  effect  of  the  trans- 
action being  the  same  as  if  the  bank  paid  the 
check  and  received  the  amount  back  on  deposit 
[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  t  307 ;   Dec  Dig.  t  124.*) 

3.  Banks  and  Banking  <§  156*)— Collec- 
tions—Title  TO  Paper  Becbived  for  Col- 
lection. 

Where  a  check  on  one  bank  is  deposited  in 
another  for  collection,  the  bank  is  the  agent  of 
the  depositor,  and  not  the  owner  of  the  check 
until  collection  is  made,  unless  the  check  is  de- 
posited in  exchange  for  credit  given  the  depos 
itor,  when  tbe  bank  becomes  the  owner  of  the 
check  and  the  debtor  of  the  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  539-546;  Dec  Dig.  f 
156.*3 

4.  Banks  and  Banking  (§  159*)— Collec- 
tions—Title  to  Paper  Beceivsd  for  Ooz<- 
LEcnoN. 

Where  a  check  on  another  bank  is  indors- 
ed without  restriction,  deposited,  and  the 
amount  credited  to  the  depositor,  the  bank  re- 
serving the  right  to  charge  it  back,  if  not  paid, 
whether  the  bank  becomes  the  owner  of  the 
check  or  a  mere  agent  for  collection  depends 
upon  the  intention  of  the  parties,  even  though 
the  depositor  is  permitted  to  draw  against  the 
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deposit;  and  where  there  was  neither  general 
custom,  course  of  dealing,  nor  special  agree- 
ment showing  the  intention,  and  the  deposit 
was  not  drawn  against,  the  bank  did  not  ac- 
quire title;  and,  collection  having  been  made 
by  the  receivers  after  insolvency,  the  depositor 
was  entitled  to  the  proceeds. 

[Ea.  Note.— For  other  cases,  see  Banks  and 
^nking,  Cent  Dig.  §f  647-553;  Dec.  Dig.  { 
low.*] 

5.  Bills   and  Notes   (S   356*)— Bona   Fidb 
PuBCHASEBS— Payment  of  Value. 

A  bank,  by  crediting  its  depositor's  ac- 
count with  the  amount  of  a  check  drawn  on 
another  bank,  does  not  become  a  holder  for 
value,  unless  the  credit  is  drawn  upon  by  the 
depositor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  908 ;   Dec  Dig.  §  366.*] 

Appeal  from  Corporation  Court  of  Alex- 
andria. 

Action  to  wind  up  the  affairs  of  the  Vir- 
ginia Safe  Deposit  &  Trust  Corporation,  In 
wlilch  H.  H.  Miller  filed  a  petition  for  pre- 
ferred payment  of  a  claim.  From  a  decree 
In  favor  of  Norton  &  Smith,  receivers,  Mil- 
ler appeals.  Reversed,  and  decree  entered 
for  petitioner. 

Gibson  &  Nottingham,  of  Culpeper,  for  ai>- 
pellant  S.  G.  Brent,  of  Alexandria,  for  ap- 
pellees. 

BUCHANAN,  J.  The  first  question  raised 
and  to  be  determined  on  this  appeal  Is  wheth- 
er or  not  the  title  or  ownership  of  a  check 
for  $629,  deposited  by  the  appellant,  H.  H. 
MUler,  as  agent,  in  the  Culpeper  branch  of 
the  Virginia  Safe  Deposit  &  Trust  Corpora- 
tion, passed  when  deposited  to  that  corpora- 
tion or  remained  In  Millef^^  fgent. 

The  facts  material  to^jW  decision  of  that 
question  are  as  followij:  J^'iqt  to  and  dur- 
ing the  months  of  November  .and  December, 
1910,  the  Virginia  Safe  Pepo^t  &  Trust  Cor- 
poration (which  will  heFia|Jler  In  this  opin- 
ion be  designated  as  the  bank)  was  engaged 
in  a  general  banking  business  In  the  city  of 
Alexandila,  with  branch  banks  located  at  a 
number  of  places  in  the  state,  among  others 
at  Culpeper  and  Remington.  Miller,  as  agent, 
in  the  month  of  November,  1910,  opened  an 
account  with  the  Culpeper  branch  of  the 
bank,  making  two  deposits  during  that  month 
by  checks  payable  to  him  and  drgwn  on  the 
Culpeper  branch.  On  the  27th  day  of  *De- 
cember,  and  after  the  larger  portion  of  those 
deposits  had  been  withdrawn  by  check,  Mil- 
ler, as  agent,  mailed  to  the  Culpeper  branch 
a  check  drawn  on  the  Fauquier  National 
Ban):,  payable  to  Miller,  in  a  letter  which 
stated:  "Inclosed  find  check  for  six  hundred 
and  twenty-nine  dollars  credit  account."  The 
Culpeper  branch  acknowledged  receipt  of  let- 
ter and  check  on  same  day,  in  which  it  stat- 
ed: "I  credit  $629.  *  •  •  items  outside 
of  Alexandria  credited,  subject  to  payment" 
The  deposit  tickets  used  by  the  Culpeper 
branch  had  printed  on  them:  "Items  on 
places  outside  of  Culpeper  received  by  this 
bank   will  be   collected  through   Its  regular 


correspondents,  and  it  will  not  be  responsible 
for  failure  to  forward  by  most  direct  route, 
for  any  loss  or  delay  in  mail,  or  by  reason 
of  negligence  or  default  of  its  correspond- 
ents." The  check  in  question  was  forward- 
ed by  the  Culpeper  branch  on  the  same  day 
(the  27th)  It  was  received  to  the  ofi^ce  of  the 
bank  in  Alexandria,  and  was  received  by  the 
latter  on  the  next  day  (the  28th)  and  mailed 
by  it  on  the  same  day  to  the  Fauquier  Na- 
tional Bank.  The  check  did  not  reach  that 
bank  until  the  next  day  (the  29th),  when 
it  gave  the  bank  credit  for  the  amount  of 
the  check.  On  the  night  of  the  28th  of  that 
month,  and  before  the  check  had  been  re- 
ceived by  the  Fauquier  National  Bank,  re- 
ceivers were  appointed  to  and  did  take 
charge  of  the  assets  of  the  bank  (which  was 
then  insolvent,  though  not  so  known  to  its 
directors),  at  the  suit  of  some  of  its  direc- 
tors and  stockholders,  for  the  purpose  of 
winding  up  its  affairs.  The  receivers  col- 
lected from  the  Fauquier  National  Bank  the 
said  sum  of  $629  as  part  of  the  assets  of  the 
bank.  There  is  no  evidence  of  any  general 
custom  on  the  part  of  the  bank  or  of  any  of 
its  branches,  or  of  any  special  agreement  be- 
tween it  and  Miller,  that,  if  checks  deposit- 
ed and  credited  as  cash  were  not  paid,  they 
were  to  be  charged  back  to  the  depositor, 
or  of  any  agreement  that  Miller  could  draw 
against  them  before  they  were  collected. 

[1]  It  is  well  settled  that,  where  there  is 
a  general  deposit  of  money  in  a  bank,  the 
title  to,  or  beneficial  ownership  of,  the  money 
is  vested  In  the  bank,  and  the  relation  be- 
tween it  and  the  depositor  is  that  of  debtor 
and  creditor.  Robinson  v.  Gardiner,  18  Grat 
(59  Va.)  509,  510,  and  cases  cited;  Pendle- 
ton V.  Commonwealth,  110  Va.  229,  234,  65 
S.  E.  536;  Tiffany  on  Banks  and  Banking, 
pp.  12,  13 ;  2  Morse  on  Banks  and  Banking 
(4th  Ed.)  t  668. 

[2]  It  also  seems  to  be  well  settled  as  a 
general  rule  that  where  a  check  drawn  on 
a  particular  bank  is  presented  to  that  hank 
for  general  deposit,  and  the  bank  gives  the 
depositor  credit  therefor,  the  relation  be- 
tween the  bank  and  the  depositor  is  that  of 
debtor  and  creditor,  since  the  giving  of  cred- 
it, under  such  circumstances,  is  practically 
and  legally  the  same  as  if  the  bank  had  paid 
the  money  to  the  depositor  and  had  received 
it  again  on  deposit.  Tiffany  on  Banks  and 
Banking,  pp.  38,  39;  2  Morse  on  Banks  and 
Banking,  {  569. 

[3]  Where  a  check  on  one  bank  is  deposit- 
ed in  another  for  collection,  the  ownership 
of  the  dieck  is  not  transferred  to  the  bank ; 
but  it  is  the  agent  of  the  depositor  until  col- 
lection is  made,  and  not  until  then  does  it 
become  the  debtor  of  the  depositor.  But,  if 
the  check  is  deposited  In  exchange  for  credit 
given  the  depositor,  then  the  transaction  is 
in  effect  a  sale  of  the  check  to  the  bank,  and 
It  becomes  the  beneficial  owner  of  the  check 
and  the  debtor  of  the  depositor.    Tiffany  on 
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Banks  and  Banking,  p.  29 ;  2  Morse  on  Banks 
and  Banking,  §  577. 

[4]  Where  a  customer  of  a  commercial 
bank  deposits  (using  that  word  loosely)  with 
it  a  check  on  another  bank,  indorsed  by  him 
without  restriction,  and  the  amount  thereof 
is  credited  to  the  depositor  as  so  much  cash, 
the  bank  reserving  the  right  to  charge  it 
back  if  not  paid,  the  question  whether  the 
title  or  beneficial  ownership  of  the  check 
passes  to  the  bank  or  remains  in  the  deposi- 
tor in  a  controversy  between  them  is  one  up- 
on which  the  courts  are  not  agreed. 

It. was  held  by  this  court  in  Fayette  Na- 
tional Bank  v.  Summers,  105  Va.  6S9,  54 
S.  E.  862,  7  U  R.  A.  (N.  S.)  694,  and  in 
Oreensburg  National  Bank  v.  Syer  &  Co.,  73 
S.  El  438,  that  in  such  a  case  the  question  of 
beneficial  ownership  of  the  check  depends 
upon  the  intention  of  the  parties.  The  in- 
struction given  in  the  first-named  case,  and 
which  upon  objection  was  held  to  be  correct, 
was  as  follows:  "The  court  instructs  the 
Jury  that  if  they  shall  believe  from  the  evi- 
dence that  the  plaintiff  bank  received  the 

check  which  is  the of  this  suit  as  a 

deposit  to  be  treated  as  cash,  and  that  such 
was  the  intention  of  the  parties  (Hughes  and 
the  bank)  at  the  time  the  check  was  receiv- 
ed and  deposited,  then  title  to  said  check 
passed  to  the  bank  at  that  time.  But  if  the 
Jury  shall  believe  from  the  evidence  that  the 
parties  intended  that  the  band  should  not 
receive  said  check  as  cash,  but  only  as  an 
agent  for  collection,  then  title  to  said  check 
did  not  vest  in  the  bank  at  the  time  of  the 
deposit  The  court  further  tells  the  Jury  the 
question  as  to  whether  the  parties  intended 
the  check  when  deposited  to  be  treated  as  cash 
or  merely  for  collection  is  one  of  fact  for 
the  Jury,  under  all  the  facts  and  circum- 
stances proven  in  the  case  relating  thereto 
and  throwing  light  thereon." 

The  instruction  in  the  second-named  case 
is  the  same  in  substance;  and,  while  it  was 
given  without  objection,  the  opinion  was  ex- 
pressed that  it  was  a  correct  statement  of 
law. 

These  cases  are  relied  on  by  the  appellant 
as  conclusive  in  his  favor,  though  it  is  de- 
nied that  the  precise  question  involved  In 
this  case  was  raised  in  either  of  those  cases 
by  the  instructionB  given.  In  this  case  it 
does  not  appear  what  the  intention  of  the 
parties  was,  unless  their  intention  can  be 
gathered  from  the  isolated  transaction  itself. 
There  was  no  custom  shown,  nor  any  course 
of  dealing  between  the  parties  proved,  from 
which  their  intention  could  be  inferred.  Ne- 
ther was  there  any  agreement  between  them 
that  the  check  was  for  collection  and  credit, 
or  that,  when  it  was  received  and  credited 
as  cash,  the  bank  was  to  become  the  bene- 
ficial owner  of  it  The  indorsement  of  the 
check  by  the  depositor  was  general  and  ac- 
companied by  a  letter  directing  it  to  be  cred- 
ited to  his  account    It  was  credited  to  his 


account;  but,  being  on  a  bank  outside  of 
the  dty  of  Alexandria,  it  was  credited  sub- 
ject to  payment,  as  the  depositor  knew  gen- 
erally from  the  notice  printed  on  its  deposit 
slips,  as  well  as  from  the  slip  he  received 
notifying  him  of  the  character  of  the  de- 
posit made.  Tiffany  on  Banks,  etc.,  pp.  33, 
34;  South  Park,  etc.,  Co.  v.  Chicago,  etc., 
Ry.  Co.,  75  Minn.  186,  77  N.  W.  796. 

In  the  case  of  Fayette  National  Bank  v. 
Summers,  supra,  the  court,  as  sustaining  its 
conclusion  that  the  instructions  given  in  that 
case  correctly  propounded  the  law  as  ap- 
plied to  its  facts,  cited  2  Morse  on  Banks, 
etc.  (4th  Ed.)  S  586,  and  National  Bank  v. 
Miller,  77  Ala.  173,  54  Am.  Rep.  50,  and  quot- 
ed from  each.  The  language  quoted  from 
Morse  is  that  ''checks  when  deposited  and 
credited  do  not  become  the  property  of  the 
bank,  even  though  the  depositor  has  been  al- 
lowed to  check  against  the  deposit  before 
the  paper  is  collected  and  the  depositor  can 
recover  the  check  or  other  paper."  The  next 
paragraph  of  the  section  quoted,  and  which 
gives  the  reason  for  the  doctrine  stated,  is 
as  follows:  "When  a  depositor  deposits  a 
check  on  another  bank,  without  any  special 
contract,  the  property  remains  in  him,  and 
the  bank  is  his  agent  until  it  has  notice  that 
the  correspondent  bank  has  received  the 
money  and  credited  it  If  the  dei)osit  is 
made  and  credited  to  cover  an  overdraft,  or 
is  drawn  upon,  the  bank  can  hold  the  paper 
until  the  account  is  squared ;  but  the  proper- 
ty is  in  the  customer.  It  is  said  that  the  in- 
dorsement of  the  check  to  the  bank  and  cred- 
it on  the  books  of  ^  the  bank  and  on  the  pass- 
book are  evideijc^'if  a  contract  by  which  the 
bank  shall  become  owner  of  the  paper;  but 
(1)  banks  alWii)Hi'  claim  and  exercise  the 
right  of  char^g  io  the  depositor  all  such 
checks  returned^  Hk^ald,  which  is  not  consist- 
ent with  the  theory  of  an  understanding  that 
the  title  passes  absolutely." 

The  language  of  the  Alabama  case,  quoted 
in  Fayette  National  Bank  v.  Summers,  is  as 
follows:  "When  a  check  is  deposited  it  is 
taken  generally  for  collection  by  the  bank 
as  the  agent  of  the  depositor,  and  the  bank 
does  not  owe  the  amount  until  Its  collection 
is  accomplished.  It  may  be  that,  if  it  is 
passed  to  the  credit  of  the  depositor  and 
mingled  with  the  general  funds  of  the  bank, 
it  is  prima  facie  a  payment  of  deposit;  but 
the  bank  may  permit,  as  a  matter  of  favor 
and  convenience,  checks  to  be  drawn  against 
it  before  payment — the  depositor,  in  the  event 
of  nonpayment  being  responsible  for  the 
sums  drawn — ^not  by  reason  of  his  Indorse- 
ment, the  check  not  having  ceased  to  be  his 
property,  but  for  money  paid." 

In  the  case  of  the  Oreensburg  Nat  Bank 
V.  Syer,  etc.,  supra,  where  the  instruction 
given  was  substantially  the  same  as  the  in- 
structions given  in  Fayette  Nat  Bank  v. 
Summers,  this  court  said:  "In  the  case  of 
the  St  Louis,  etc,  R.  Co.  y.  Johnston,  133 
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U.  8.  566,  10  Sup.  Gt  390,  33  L.  Ed.  683,  the 
court  said,  speaking  of  the  deposit  of  a  draft 
in  hank,  that:  'If  there  be  no  bargain  that 
the  property  should  be  charged,  the  relation 
resembles  that  of  principal  and  agent  Mere 
liberty  to  draw  does  not  make  out  such  a 
bargain.'  And  in  the  same  case  it  was  said 
that  the  f^ct  the  draft  was  entered  at  its 
full  value  indicated  that  it  was  not  discount- 
ed but  credited  for  conyenience  and  in  antic- 
ipation of  payment." 

The  authorities  relied  on  in  Fayette  Nat 
Bank  v.  Summers,  supra,  and  Greensburg  Nat 
Bank  y.  Syer  &  cio.,  supra,  to  sustain  the  de- 
cisions in  those  cases,  lay  down  the  doctrine, 
as  stated  by  the  reporter  in  the  syllabus  of 
the  first-named  case,  that  whether  a  bank 
recelying  from  a  customer  a  check  (on  an- 
other bank)  which  it  places  to  his  credit 
(as  cash)  becomes  the  owner  of  the  check 
or  a  mere  agent  for  collection  depends  upon 
the  Intention  of  the  parties;  but  ordinarily 
a  check  so  deposited  is  taken  for  collection 
by  the  bank  as  agent  of  the  depositor;  and, 
although  the  bank,  as  a  matter  of  favor  or 
conyenience,  may  permit  the  depositor  to 
draw  against  the  check  so  deposited  before 
payment  the  depositor,  in  the  event  of  non- 
payment being  responsible  for  the  sums 
drawn,  the  bank  does  not  thereby  become  the 
beneficial  owner  of  the  check  as  between  the 
depositor  and  the  bank  or  its  receivers,  where 
it  closes  its 'doors  before  the  check  is  col- 
lected. 

While,  as  before  stated,  the  courts  are  not 
agreed  upon  this  question,  there  is  ample 
authority  to  sustain  the  doctrine  of  the  cases 
cited. 

Vice  Chancellor  Pitney,  now  one  of  the 
Justices  of  Supreme  Ck)urt  of  the  United 
States,  in  Perth  Amboy  Gas  Light  Co.  v. 
Middlesex  County  Bank,  60  N.  J.  Eq.  84,  45 
Atl.  704,  in  discussing  this  question  in  a  care- 
fully considered  opinion,  says :  "  ♦  ♦  ♦ 
Where  the  deposit  consists  of  checks  or  drafts 
drawn  on  a  third  party,  whether  a  bank  or 
an  individual,  the  result  may  be:  (1)  Ei- 
ther an  increase  in  the  debt  from  the  bank 
to  the  depositor;  or  (2)  a  mere  bailment  of 
the  check  or  draft  with  the  bank  as  an  agent 
to  collect  the  same  for  and  on  account  of  the 
depositor,  and  credit  him  with  the  amount 
collected.  The  actual  result  depends  upon 
either  what  actually  passes  between  the  par- 
ties at  the  time  or  what  the  custom  or  prac- 
tice prevailing  between  them  Is,  and  the 
situation  of  the  account  between  the  dealer 
and  banker.  If  a  depositor  deposits  a  check 
or  draft  on  a  third  party,  with  the  under- 
standing, either  express  or  implied,  that  he 
is  to  draw  against  it  at  once  as  if  it  were 
cash,  and  the  bank  agrees  to  accept  it  and 
treat  it  as  cash,  and  the  depositor  draws 
against  it  before  the  amount  is  realized  by 
the  bank,  then  it  is  properly  treated  as  a  de- 
posit in  cash;  or  if  the  depositor  is  already 


indebted  to  the  bank,  and  the  deposit  is  re- 
ceived in  whole  or  in  partial  payment  the 
same  result  follows.  But,  in  the  absence  of 
an  understanding  or  situation  of  this  kind, 
it  is  a  mere  bailment"  See,  also,  National 
Ck>m.  Bank  v.  Miller,  etc.,  supra,  77  Ala. 
168,  173,  174, 54  Am.  Rep.  50 ;  National  Butch- 
ers, etc.,  Bank  v.  Hubbell,  117  N.  Y.  384, 
393-396^  22  N.  E.  1031,  7  L.  R.  A.  852,  15 
Am.  St  Rep.  515 ;  Beal,  Receiver  of  Maverick 
Nat  Bank  v.  City  of  Somerville,  50  Fed. 
647,  1  C.  0.  A.  598,  17  L.  R.  A.  291,  294-296 ; 
Balbach  v.  Frelinghuysen,  Receiver  (C.  C.) 
15  Fed.  675,  681-684;  South  Park,  etc.,  v. 
Chicago,  etc.,  Ry.  Co.,  supra. 

In  this  case,  as  before  stated,  there  was 
neither  general  custom,  course  of  dealing,  nor 
special  agreement  from  which  to  gather  the 
intention  of  the  depositor  and  the  bank  when 
the  check  was  deposited.  The  sum  credited 
was  never  drawn  against  by  the  depositor, 
nor  did  he  have  any  authority  to  draw 
against  it  until  collected,  unless,  crediting  it 
cash,  the  bank,  reserving  the  right  to 
charge  it  back  if  not  paid,  gave  him  the  right 
to  at  once  check  against  it.  The  bank,  as  a 
matter  of  fact,  under  the  facts  disclosed  by 
the  record,  was  not  a  holder  of  the  check 
for  value. 

[6]  In  this  country,  though  the  rule  seems 
to  be  different  in  England,  it  is  settled  that 
the  mere  giving  of  credit  to  a  depositor's 
account  of  a  check  does  not  constitute  the 
bank  a  holder  for  value;  but,  in  order  to 
have  that  effect,  the  credit  must  be  drawn 
upon.  Tiffany  on  Banks  and  Banking,  pp. 
39,  40,  and  cases  cited ;  7  Cyc.  929,  and  cases 
cited. 

Upon  the  facts  disclosed  by  the  record,  we 
are  of  opinion  that  the  bank  was  not  the 
beneficial  owner  of  the  check  when  it  went 
into  the  hands  of  the  receivers,  and  that  as 
between  the  receivers  and  the  plaintiff  in 
error,  the  depositor,  he  is  entitled  to  the  pro- 
ceeds of  the  check,  and  the  trial  court  erred 
in  not  so  deciding. 

.  The  decree  complained  of  must  therefore 
be  reversed,  and  this  court  will  enter  such 
decree  as  the  trial  court  ought  to  have  en- 
tered. 

This  conclusion  renders  it  unnecessary  to 
consider  the  other  assignment  of  error,  which 
is  based  upon  the  hypothesis  that  the  bene- 
ficial ownership  of  the  check  was  in  the  de- 
positor, and  not  in  the  bank,  when  it  closed 
its  doors. 


(U4  Va.  e74) 

PENNINGTON  v.  THIRD  NAT.  BANK  OF 
COLUMBUS,   GA. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Banks   and    Banking    (§   156*)— Coixec- 
TioNs— Title  to  Proceeds. 

The  collection  of  a  draft  by  a  bank  for  a 
customer  in   the   ordinary  course  of   business, 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A.  Am.  Dig.  Key-No.  Series  &  Rep'r  Indctxei 
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the  proceeds  being  placed  to  the  customer's 
credit,  amounts  to  a  ceneral  deposit  by  the  cus- 
tomer, and  creates  the  relation  of  debtor  and 
creditor  between  them. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  §S  639-546;  Dec.  Dig.  f 
15a*] 

2.  Banks  and  Banking  (|  76*>— Dbposit»-- 
Receipt  ArntB  Insolvency. 

The  receipt  of  a  deposit  by  a  bank,  with 
knowledge  of  its  insolvency,  is  a  fraud  on  the 
customer,  makes  the  bank  a  constructive  trus- 
tee, and  entitles  the  depositor  to  recover  the 
deposit,  if  it  can  be  identified,  or  its  equivalent, 
if  mingled  with  the  bank's  funds,  so  that  it 
cannot  be  identified. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  §  157;    Dec.  Dig.  t  75.*] 

3.  Banks  and  Banking  (§  116*)— Deposits— 
Receipt  aftbb  Insolvency. 

A  bank,  whose  cashier  received  a  deposit 
after  it  was  insolvent,  was  charged  with  the 
cashier's  knowledge  of  such  insolvency,  al- 
though due  to  his  and  the  assistant  cashier's 
defalcations,  since  he  was  acting  for  it  within 
the  scope  of  his  powers,  and  his  knowledge, 
however  acquired,  was  its  knowledge. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  §§  282-287;  Dec  Dig.  i 
116.*] 

Appeal  from  Law  and  Ghancery  Gourt  of 
City  of  Norfolk. 

Suit  by  the  Third  NaUonal  Bank  of  Go- 
lumbus,  Ga.,  against  the  National  Bank  of 
Gommerce  of  Norfolk,  Va.,  and  the  Bank  of 
Tarboro,  in  which  Ed.  Pennington,  receiver 
of  the  last-named  bank,  intervened.  From  a 
decree  for  plaintiff,  the  receiver  appeals. 
Affirmed. 

The  material  facts  of  this  case  are  agreed. 
On  June  6,  1911,  the  appellee,  the  Third  Na- 
tional Bank  of  Golumbus,  Qa.  (hereinafter 
referred  to  as  the  Georgia  bank),  discounted 
and  became  the  holder  for  value  of  a  draft 
for  $2,801.45,  drawn  by  J.  B.  Hoist  &  Go., 
of  Golumbus,  Ga.,  on  Tarboro  Gotton  Fac- 
tory, Tarboro,  N.  G.,  in  favor  of  A.  W.  Hale, 
cashier,  with  bill  of  lading  attached  for  35 
bales  of  cotton,  consigned  to  the  order  of 
J.  B.  Hoist  &  Go.,  for  Tarboro  Gotton  Fac- 
tory, and  bill  of  lading  indorsed  by  J.  B. 
Hoist  &  Go.  The  Georgia  bank  sent  the 
draft,  with  bill  of  lading  attached,  to  the 
Bank  of  Tarboro,  N.  G.,  with  instructions: 
"For  collection  and  return,  remit  to  Nation- 
al Park  Bank,  New  York,  for  our  credit, 
and  advise."  On  June  30,  1911,  the  Bank 
of  Tarboro  presented  the  draft,  with  bill  of 
lading  attached,  to  the  Tarboro  Gotton  Fac- 
tory for  payment,  which  was  made  the  same 
day  by  its  check  for  $2,801.45,  drawn  in 
favor  of  the  Bank  of  Tarboro  on  the  Pamli- 
co Insurance  &  Banking  Company  of  Tar- 
boro, N.  G.,  and  the  draft  and  bill  of  lading 
were  marked  paid  and  delivered  to  the 
drawee.  This  check  was  presented  for  pay- 
ment the  same  day  by  the  Bank  of  Tarboro, 
and  paid  by  the  Pamlico  Insurance  &  Bank- 
ing Company  by  its  check  for  $2,801.45, 
drawn  on  the  National  Bank  of  Commerce 
of  Norfolk,  Va.  (hereinafter  referred  to  as 


the  Norfolk  bank),  in  favor  of  L.  V.  Hart, 
cashier  (of  the  Bank  of  Tarboro).  On  the 
same  day  the  Bank  of  Tarboro  sent  the 
check,  with  other  items  aggregating  $3,802.- 
23,  to  the  Norfolk  bank  for  deposit  for  its 
(the  Bank  of  Tarboro's)  account;  and  on 
June  14,  1911,  between  10  a.  m.  and  11  a.  m., 
the  Norfolk  bank  paid  the  check  by  charging 
its  amount  against  the  account  of  the  Pam- 
lico Insurance  &  Banking  Company,  whicdi 
had  sufficient  funds  on  aeposit  to  pay  the 
same,  and  crediting  it  to  the  Bank  of  Tar- 
boro. 

The  Bank  of  Tarboro  was  insolvent  wlien 
it  received  tlie  draft  from  the  Georgia  bank; 
but  its  insolvency  was  not  known  to  any  of 
its  officers,  except  the  cashier  and  assistant 
cashier,  and  was  due  solely  to  their  defalca- 
tions. The  Bank  of  Tarboro  suspended  pay- 
ment and  closed  its  doors  on  June  14,  1911« 
at  1:15  o'clock  p.  m.;  and  shortly  thereafter 
the  appellant,  Ed.  Pennington,  was  appointed 
receiver  by  one  of  the  North  Carolina  courts 
to  take  charge  of  and  administer  the  assets. 
At  no  time  since  June  14,  1911,  was  the  bal- 
ance on  deposit  in  the  Norfolk  bank  to  the 
credit  of  the  Bank  of  Tarboro  less  than  $4,- 
021.33. 

In  these  circumstances,  the  Georgia  bank, 
on  June  20,  1911,  made  formal  demand  on 
the  Norfolk  bank  for  $2,801.45,  to  which  it 
laid  claim  as  its  own  money,  on  the  ground 
that  it  was  the  avails  of  the'  draft  which 
had  been  sent  by  it  to  the  Bank  of  Tarboro 
for  collection;  but  the  Norfolk  bank  had  in 
the  meantime  received  notice  of  the  failure 
of  the  Bank  of  Tarboro,  and  that  it  had 
been  placed  in  the  hands  of  a  receiver,  and 
refused  to  turn  over  the  fuud  to  the  Georgia 
bank,  but  held  it  as  stakeholder.  Thereupon 
the  Georgia  bank  filed  a  bill  in  equity  against 
the  Norfolk  bank  and  the  Bank  of  Tarboro, 
claiming  the  fund,  which  It  alleged  had  been 
traced  into  the  hands  of  the  Norfolk  bank. 
The  receiver  intervened  by  petition,  and  also 
filed  an  answer  maintaining  his  title  to  the 
money  as  a  general  asset  of  the  Bank  of 
Tarboro.  From  a  decree  of  the  law  and 
chancery  court  of  the  city  of  Norfolk  grant- 
ing the  prayer  of  the  bUl,  Pennington,  re- 
ceiver, appealed. 

Willcoz,  CkK>ke  A  Willcoz,  of  Norfolk,  for 
appellant  E.  R.  F.  Wells  and  Tazewell 
Taylor,  all  of  Norfolk,  for  appellee. 

WHITTLE,  J.  (after  stating  the  facta  as 
above).  In  our  view  of  this  case,  it  lies 
within  much  narrower  limits  than  the  scope 
of  the  argument  would  indicate. 

[1]  The  general  doctrine  is  settled  that 
the  collection  of  a  draft  by  a  bank  for  a 
customer  in  the  ordinary  course  of  business, 
and  placed  to  the  customer's  credit,  amounts 
to  a  general  deposit  by  the  latter  and  cre- 
ates the  relation  of  debtor  and  creditor  be- 
tween them.    In  such  case,  the  customer  or 


*For  other  cases  see  seme  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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depositor  has  the  right  to  demand  of  the 
bank  an  equivalent  amount  of  money,  but 
not  the  specific  coins  or  other  currency  de- 
posited. MUler  V.  Norton  &  Smith,  Receiv- 
ers, 77  S.  E.  452,  decided  at  the  present 
term;  Tiffany  on  BanJcs  and  Banking,  §  4, 
p.  11  et  seq.  In  support  of  the  text,  thel 
learned  author  has  collected  In  the  notes 
many  decisions. 

The  Influence  of  the  language  of  the  re- 
strlctlYe  Indorsement  of  the  draft  upon  the 
relation  between  the  Bank  of  Tarboro  and 
Its  customer  (namely,  "^For  collection,  and 
return,  remit  to  National  Park  Bank,  N«w 
York,  for  our  credit  and  advise")  is  a  ques- 
tion upon  which  the  authorities  are  not 
agreed,  and  one  which  we  need  not  discuss. 
The  concrete  proposition,  upon  the  correct 
solution  of  which  the  decision  must  rest,  In- 
volves the  relation  between  a  bank  and  Its 
customer  with  respect  to  a  deposit  made  by 
the  latter  In  the  following  circumstances: 
At  the  time  the  cashier  of  the  Bank  of  Tar- 
boro received  the  draft  In  question  for  col- 
lection, and  made  the  collection,  he  knew 
that  the  'bank  was  hopelessly  Insolvent;  but 
the  depositor  and  the  other  ofiicers  of  the 
bank  had  no  knowledge  of  Its  insolvent  con- 
dition. And  the  Insolvency  of  the  bank  was 
due  to  the  defalcations  of  the  cashier  and 
assistant  cashier. 

[2]  The  authorities  are  agreed  that  when 
a  bank,  with  knowledge  of  its  Insolvency, 
receives  a  deposit.  It  perpetrates  a  fraud  on 
the  customer,  and  is  held  to  be  a  construc- 
tive trustee  of  the  deposit,  and  the  depositor 
may  recover  of  the  receiver  the  deposit,  if  It 
can  be  Identified,  or  Its  equivalent,  if  it  can- 
not be  identified,  when  the  customer's  money 
has  been  mingled  with  the  bank's  funds, 
which,  to  an  amount  equal  to  the  deposit, 
has  gone  into  the  hands  of  its  receiver. 
Western  German  Bank  v.  Norvell,  134  Fed. 
724,  69  0.  C.  A.  330;  TlflTany  on  Banks  and 
Banking,  t  89,  p.  349,  and  cases  cited  In  notes. 

[3]  The  correctness  of  the  general  prin- 
ciple Is  conceded;  but  It  is  said  that  this 
case  falls  within  the  exception  to  the  doctrine 
of  Imputed  knowledge  (which  doctrine  Is 
founded  upon  the  presumption  that  an  agent 
discloses  his  knowledge  to  his  principal),  be- 
cause the  fact  that  the  Insolvency  of  the 
bank  was  due  to  the  defalcation  of  the  cash- 
ier repels  the  presumption  that  he  Imparted 
the  knowledge  to  the  bank.  Baker  v.  Berry 
HIU  CJo.,  112  Va.  280,  71  S.  B.  626. 

We  cannot  agree  that  this  case  is  control- 
led by  the  foregoing  exception.  The  defal- 
cations of  the  cashier  and  his  assistant, 
which  caused  the  Insolvency  of  the  bank,  oc- 
curred prior  to  the  receipt  and  collection 
of  the  draft  in  question;  and  the  transaction 
was  not  between  him  and  the  bank,  but  be- 
tween him,  acting  for  and  representing  the 
bank  as  its  executive  officer,  and  the  bank's 
customer,  the  Georgia  bank.  Throughout 
the  transaction,  the  cashier  was  acting  for. 


and  as  the  sole  representative  of,  the  bank> 
and  in  the  line  and  within  the  scope  of  the 
powers  and  duties  of  his  office  with  respect 
to  the  matter  in  hand;  and  therefore  his 
knowledge  of  the  insolvency  of  the  bank 
(though  brought  about  by  his  anteced^it 
misconduct)  was  its  knowledge.  In  other 
words,  the  insolvency  of  the  bank  was  a 
condition  within  the  knowledge  of  its  execu- 
tive ofScer;  and  it  matters  not,  so  far  as  the 
rights  of  innocent  third  persons  dealing  with 
the  bank  through  him  are  concerned,  how  he 
first  acquired  knowledge  of  that  condition. 
Bank  v.  Richmond  Elec.  Ck>.,  106  Va.  347,  56 
S.  E.  152;  Atlantic  Trust  Go.  v.  Union  Trust 
C3o.,  Ill  Va.  574,  579,  69  S.  B.  975;  Wade  on 
Notice  (2d  Ed.)  S§  683a,  683b;  Gook  v.  Am. 
Tubing  C^.,  28  R.  I.  41,  65  Atl.  641,  9  L.  R.  A. 
(N.  S.)  193,  211;  Morris  v.  Ga..  etc.,  Co.,  109 
Ga.  12,  34  S.  B.  378,  46  U  R.  A  506;  Bank  of 
U.  S.  V.  Davis,  2  Hill  (N.  Y.)  451;  Holdenv. 
N.  Y.,  etc..  Bank,  72  N.  Y.  286;  Le  Due  v. 
Moore,  111  N.  C.  516,  15  S.  B.  888 ;  St.  Louis, 
etc.,  Ry.  Co.  v.  Johnston,  133  U.  S.  576,  10 
Sup.  C7t.  390,  33  L.  Ed.  683;  Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147  Mass.  268, 
17  N.  B.  496,  9  Am.  St.  Rep.  698. 

In  Le  Due  v.  Moore;  supra,  in  an  action 
by  the  receiver  of  a  bank  on  a  promissory 
note  against  the  maker  and  payee  the  latter 
being  the  president  of  the  bank  to  which  he 
transferred  the  note  by  Indorsement,  the 
president  and  cashier  constituted  the  dis- 
count committee  and  discounted  the  note. 
Held,  that  the  bank  took  the  note  subject  to 
equities  existing  in  favor  of  the  maker  at 
the  time  of  the  indorsement 

In  St  Louis,  etc.,  Ry.  (^.  v.  Johnston, 
supra,  the  bank  became  Insolvent  by  the 
operations  of  a  firm  of  which  the  president 
of  the  bank  was  a  member.  A  draft  was  de- 
posited in  the  bank  for  collection.  Held, 
that  the  knowledge  of  the  president  of  the 
bank's  Insolvency,  though  occasioned  by  his 
firm,  was  the  knowledge  of  the  bank. 

In  the  leading  case  of  Atiantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  supra.  Gray 
was  the  common  treasurer'  of  two  corpora- 
tions; and,  in  order  to  make  good  his  deficit 
in  one  of  the  corporations,  he  drew  checks 
upon  the  other  payable  to  the  order  of  the 
first,  by  which  the  money  was  drawn  and 
used;  no  other  officer  of  either  corporation 
knowing  the  facts.  A  similar  contention  was 
made  In  that  case  as  in  this — that  knowledge 
of  the  officer  could  not  be  Imputed  to  the 
corporation.  But  the  court,  at  page  273, 
says:  "It  is  true  that  no  officer  of  the  plain- 
tiff, besides  Gray,  knew  of  the  fraudulent 
origin  of  these  checks;  but,  in  the  very  trans- 
action of  receiving  them,  the  plaintiff  was 
represented  by  Gray,  and  by  him  alone,  and 
is  bound  by  his  knowledge.  It  is  the  same 
as  if  the  plaintiff's  directors  had  received 
the  checks,  knowing  what  he  knew.  For 
the  purpose  of  accepting  the  checks.  Gray 
stood  in  the  place  of  the  plaintiff,  and  was 
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the  plaintiff.  It  is  quite  immaterial,  in  ref- 
erence to  this  question,  in  what  manner  or 
by  what  officers  of  the  corporation  the  funds 
were  afterwards  used." 

In  the  course  of  the  same  opinion,  at  page 
276  of  147  Mass.,  at  page  503  of  17  N.  E. 
(9  Am.  St  Rep.  696,  Judge  Allen  observes: 
"We  have  preferred  to  put  the  decision  of 
this  point  upon  the  broad  ground  that,  if 
the  treasurer  of  a  corporation  is  a  defaulter, 
and  his  defalcation  is  as  yet  unknown  and 
unsuspected,  and  he  steals  money  from  a 
third  person  and  places  it  with  the  funds 
of  the  corporation  in  order  to  conceal  and 
make  good  his  defalcation,  and  the  corpo- 
ration uses  the  money  as  its  own,  no  other 
officer  knowing  any  of  the  facts,  the  corpo- 
ration does  not  thereby  acquire  a  good  title 
to  the  money  as  against  the  true  owner,  but 
the  latter  may  maintain  an  action  against 
the  corporation  to  recover  back  the  same." 

These  cases  sufficiently  elucidate  the  prin- 
ciple upon  which  we  have  chosen  to  rest  our 
decision. 

The  decree  complained  of  is  without  error, 
and  must  be  affirmed. 

Affirmed. 


(U4  Va.  670) 

HARDY  et  aL  ▼.  COLEY  et  al. 

(Supreme  Ck>nrt  of  Appeals  of  Virginia.    March 

13,  1913.) 

Judicial   Sales   (§  41*)— Resale— Advance 

Bid. 

A  judicial  sale  should  not  be  set  aside  and 
a  new  sale  ordered  solely  because  an  advance 
bid  of  10  per  cent,  lias  been  ordered. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Gent  Dig.  t  79 ;    Dec.  Dig.  §  41.«] 

Appeal  from  Circuit  Ck)urt,  Mecklenburg 
County. 

Judicial  sale  to  James  Hardy  and  anoth- 
er, in  the  suit  of  Isabella  Coley  against  Lu- 
ther Coley  and  others,  was  set  aside,  and  a 
resale  ordered,  and  said  purchasers  appeal. 
Reversed. 

Irby  Tumbull,  of  Boydton,  and  Morton  O. 
Goode,  of  Dinwiddle,  for  appellants.  Reekes 
&  Bedinger,  of  Boydton,  for  appellees. 

WHITTLE,  J.  The  only  question  involved 
on  this  appeal  is  the  propriety  of  the  ruling 
of  the  circuit  court  setting  aside  the  first 
sale  and  opening  the  biddings  solely  because 
an  advance  bid  of  10  per  cent  had  been 
made.  In  such  case  the  practice  of  setting 
aside  the  original  sale  and  again  offering 
the  land  at  the  upset  bid  obtained  in  Eng- 
land until  abolished  by  statute.  30  and  31 
Vict  c  48,  §  7.  To  a  certain  extent  the  Eng- 
lish rule  formerly  prevailed  in  Virginia;  but 
that  practice  has  been  generally  condemned 
by  the  more  recent  decisions  in  the  United 
States,  and  in  this  state,  as  tending  to  dis- 
courage bidding  and  render  such  sales  un- 
stable. 


In  Moore  v.  Triplett,  96  Va.  603,  32  S.  B. 
50,  70  Am.  St  Rep.  882,  the  authorities  are 
reviewed  by  Judge  Riely  and  the  conclusion 
reached  "that  the  court  should  exercise  a 
sound  legal  discretion,  with  a  view  to  fair- 
ness, prudence,  and  just  regard  to  the  rights 
of  all  concerned.  The  action  of  the  court 
should  be  such  as  to  induce  bidders  to  at- 
tend, and  to  encourage  fair,  open,  and  com- 
petitive bidding,  in  order  to  obtain  the  high- 
est possible  price,  and  inspire  confidence  in 
the  stability  of  judicial  sales.*'  In  that  case, 
the  decree  of  the  circuit  court,  refusing  to 
open  the  biddings  merely  because  an  advance 
of  10  per  cent  had  been  offered,  was  ap- 
proved and  afilrmed. 

The  doctrine  announced  in  the  above  case 
was  followed  in  Waticins  v.  Jones,  107  Va. 
6,  57  S.  E.  608,  and  in  Howell  ▼.  Morien,  109 
Va.  200,  63  S.  B.  1073,  in  both  of  which 
cases  decrees  of  the  trial  court  were  re- 
versed for  setting  aside  former  sales  simply 
because  advance  bids  had  been  made.  In  the 
first  of  these  cases  the  land  sold  for  $2,100, 
and  the  advance  bid  was  $300;  in  the  last 
case  there  was  an  upset  bid  of  10  per  cent 

In  the  present  case  the  land  brought  $3,- 
275,  and  the  purchasers  complied  with  the 
terms  of  sale.  The  commissioner  reported 
that  "quite  a  number  of  bidders  were  pres- 
ent, and  the  sale  was  regarded  as  a  good 
one."  He  therefore  recommended  that  it  be 
confirmed.  Subsequently,  having  received  the 
upset  bid,  he  amended  his  report  and  advis- 
ed a  resale.  At  the  second  sale  the  land  was 
started  at  the  upset  bid,  and,  there  being  no 
higher  bid,  was  cried  out  at  that  price.  It 
is  true  that  E.  W.  Hudgins,  the  party  who 
made  the  upset  bid,  was  not  present  at  the 
first  sale,  being  engaged  at  that  time,  as  he 
states,  in  taldng  testimony  in  a  contested 
election  case.  Nevertheless  he  Icnew  that  the 
sale  was  to  be  made,  and  no  reason  is  sug- 
gested why  he  could  not  have  been  represent- 
ed by  an  agent 

We  are  of  opinion  that  this  case  is  con- 
trolled by  the  authorities  cited.  The  decree 
must  therefore  be  reversed,  and  the  case  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

Reversed. 


(U4  Va.  690) 
MORRIS  et  aL  T.  BERNARD  et  at 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Deeds  (§  93*)— Construction— Intent. 

All  parts  of  a  deed  must  be  considered  and 
that  construction  adopted  which  will  carry  out 
the  intent  of  the  parties,  which  intent  must 
be  gathered  from  the  language  used. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  231,  232;   Dec.  Dig.  §  93.*] 

2.  Deeds  (5  95*)— Construction— Technical 
Words. 

Where  words  in  a  deed  have  a  well-defined 
technical   meaning,  they   should  be  giv^n  that 
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meaning,  especially  where  drawn  by  a  profea- 
aional  hand. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  t§  238,  241-254;   Dec.  Dig.  {  95.*] 

8.  Debds    (t   95*)— CoNSTBUcnoN— Meaning 

•     OF   WOBDB. 

The  court  should  give  the  proper  meaning 
to  every  word  used  in  the  instrument,  if  pos- 
sible. 

[Ed.  Note-— For  other  cases,  see  Deeds,  Cent 
Dig.  H  238,  241-254;    Dec  Dig.  f  95.*] 

4.  Deeds  (8  97*)— Construction— Conflict. 
In  case  of  conflict  between  two  provisions 
in  a  deed,   the  last  should  yield  to  the  first, 
and  the  first  be  given  its  full  effect. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  t§  267-273,  434-447;    Dec  Dig.   §  97.*] 

6.  Deeds  (|  97*)— Construction— Conflict. 
When  a  provision  is  made  in  a  deed  in  un- 
ambiguous words,  it  cannot  be  revoked  by  im- 
plication by  a  later  clause. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  IS  267-273,  434-447;    Dec.  Dig.  §  97.*) 

6.  Deeds  (§  93*)— Construction— Intent. 

All  rules  of  construction  have  but  one  ob- 
ject, and  that  is  to  ascertain  the  intent  of  the 
parties;  and,  if  such  intent  contravenes  no 
rule  9f  law,  full  effect  must  be  given  it 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  231,  232;  Dec  Dig.  §  93.*] 

7.  Deeds  (J  129*)— Construction— Life  Es- 
tate—* 'Heirs.  " 

A  deed  conveyed  property  to  a  trustee  to 
hold  for  the  benefit  of  husband  and  wife  for 
their  life,  or  the  Ufe  of  the  survivor,  and  after 
their  death  to  their  daughter  and  the  "heirs 
of  her  body,"  and,  if  the  daughter  died  without 
lawful  issue  surviving  her,  for  the  benefit  of 
E.  and  her  children  as  to  one  moiety,  and  ben- 
efit of  F.  as  to  the  other  moiety,  and,  if  both 
the  daughter  and  E.  should  die,  then  to  F. 
The  deed  then  provided  that  the  trustee,  on 
the  death  of  the  husband  and  wife  and  their 
daughter,  should  convey  the  fee  to  the  daugh- 
ter's children,  if  any,  othervHse  to  E.  and  F., 
etc  Held,  that  the  daughter  took  only  a  life 
estate,  as  the  word  "heirs"  was  used  in  the 
sense  of  "children,"  and  hence  a  deed  by  her 
in  her  lifetime  conveyed  only  a  life  estate. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  f§  351,  360^65,  416-430,  434,  435;  Dec 
Dig.  i  129.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3241-3265;  vol.  8,  pp.  7677, 
7678.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Bill  for  partition  by  B.  F.  Bernard  and 
another  against  John  Morris  and  Grace  D. 
Morris,  by  next  friend.  From  a  decree  ad- 
judging that  defendant  Grace  D.  Morris,  had 
no  Interest  in  the  property,  she  appeals.  Af- 
firmed. 

Scott  ft  Buchanan,  of  Richmond,  for  ap- 
pellant S.  V.  Kemp,  of  I/ynchburg,  and 
Frank  Nelson,  of  Rustburg,  for  appellees. 

KEITH,  P.  By  deed  dated  April  13,  1855, 
of  record  in  the  clerk's  oflSce  of  the  county 
court  of  Campbell  county,  Edwin  R.  Page 
conveyed  to  John  D.  Alexander,  trustee,  a 
tract  of  land  in  said  county,  containing 
about  10  acres,  for  the  use  and  benefit  of 
Bamet  and  Ann  B.  Finch  during  their  lives 


and  the  life  of  the  survivor  of  either  of  them, 
''and  after  the  death  of  both  (the  said  Barnet 
and  Ann  B.  Finch),  then  for  the  sole,  separate, 
and  exclusive  use  and  benefit  of  the  said 
Panthea  S.  V.  Finch,  and  the  heirs  of  her 
body,  free  from  the  control  of  her  husbandr 
when  married,  and,  if  the  said  Panthea  S. 
V.  Finch  should  die  without  lawful  Issue 
surviving  her,  then  for  the  use  and  benefit, 
the  one  moiety  thereof,  of  the  said  France* 
H.  Ellington  and  her  children  for  their  sep- 
arate use  and  maintenance,  free  from  the 
control  of  the  husband  of  the  said  Frances 
H.  Ellington;  and  the  other  moiety  thereof 
for  the  use  and  benefit  of  the  said  Geo.  E. 
Finch,  and  if  the  said  Panthea  S.  V.  Finch 
and  Frances  H.  Ellington  should  both  die 
without  lawful  Issue  surviving  them,  then 
the  whole  of  it  for  the  use  and  benefit  of 
the  said  Geo.  E.  Finch,  and  after  the  death 
of  the  said  Barnet  and  Ann  B.  Finch  and 
Panthea  S.  V.  Finch,  the  said  Alexander 
shall  convey  the  said  property  in  fee  simple 
to  the  children  or  their  descendants  of  the 
said  Panthea  S.  V.  Finch,  if  any  there  be, 
and  if  by  reason  of  the  death  of  the  said 
Panthea  S.  V.  Finch  without  issue  the  said 
Frances  H.  Ellington  and  her  children  and 
the  said  Geo.  E.  Finch  should  become  entitled 
to  the  use  of  the  said  property,  then,  after 
the  death  of  the  said  Frances  H.  Ellington, 
the  said  Alexander  shall  convey  the  same  in 
fee,  the  one  moiety  to  the  children  or  their 
descendants  of  the  said  Frances  H.  Elling- 
ton, and  the  other  moiety  to  the  said  Geo.  E. 
Finch,  subject  only  to  the  life  Interest  of 
the  said  Barnet  and  Ann  B.  Finch,  and 
whenever  by  reason  of  the  death  of  all  the 
others,  cestuis  que  trust  herein  mentioned, 
the  said  Geo.  E.  Finch  shall  become  entitled 
to  the  use  of  the  whole  of  the  aforesaid  prop- 
erty, the  said  Alexander  shall  convey  the 
same  to  the  said  Geo.  E.  Finch  in  fee  simple, 
and  it  shall  further  be  the  duty  of  the  said 
John  D.  Alexander,  whenever  he  shall  be 
thereto  required  by  the  said  Ann  B.  Finch, 
to  sell  the  aforesaid  property  and  convey 
the  same  to  the  purchaser  and  to  invest  the 
proceeds  of  such  sale,  either  in  other  real 
estate  or  stock,  or  personal  property  subject 
to  trusts  and  limitations  of  this  deed  or  oth- 
erwise, as  the  said  Ann  B.  Finch  may  di- 
rect" 

Barnet  and  Ann  B.  Finch  died  many  years 
ago,  leaving  surviving  them  Panthea  S.  V. 
Finch,  who  married  one  Bernard,  and  died 
in  the  year  1910,  leaving  surviving  her  two 
children,  B.  F.  and  Queen  Bernard.  Short- 
ly before  her  death,  by  deed  dated  November 
11, 1895,  Panthea  S.  V.  Finch,  then  Mrs.  Ber- 
nard, conveyed  the  land  in  controversy  to 
M.  C.  Morris,  for  the  benefit  of  his  wife 
Mary  and  her  children  during  her  life,  and 
at  her  death  the  same  to  vest  in  fee  simple 
in  the  children  born  and  to  be  bom  of  the 
said  M.  C.  and  Mary  E.  Morris.  The  said 
M.  C.  and  Mary  E.  Morris  both  died,  leav- 
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ing  Grace  D.  Morris  as  their  sole  surviving 
child. 

B.  P.  Bernard,  the  son  of  Panthea  S.  V. 
Finch,  and  Anne  Myrtle  Bernard,  his  wife, 
filed  their  bill  in  the  circuit  court  of  Camiy- 
bell  county  asking  partition  of  the  land  men- 
tioned in  the  deed  from  Page,  trustee,  to 
John  D.  Alexander,  trustee,  making  Queen 
Bemaxd,  a  person  of  unsound  mind,  who 
was  a  sister  of  B.  F.  Bernard,  Mrs.  M.  E. 
Bernard,  a  widow,  John  Morris,  and  Grace 
D.  Morris  parties  defendant;  and  the  prayer 
of  the  bill  was  that  partition  be  had  of  the 
house  and  lot  of  land,  and  to  that  end  that 
the  same  be  sold  under  order  of  the  court, 
and  the  proceeds  distributed  to  the  parties 
in  interest,  and  that  the  deeds  of  trust  be 
construed  and  the  title  to  the  land  cleared 
before  a  sale. 

Queen  Bernard  and  Grace  D.  Morris  an- 
swered by  their  guardian  ad  litem ;  and,  the 
cause  coming  on  to  be  heard  upon  the  bill, 
the  answers,  and  the  exhibits,  the  court  was 
of  opinion  that  Panthea  S.  V.  Finch,  after- 
wards Panthea  S,  V.  Bernard,  took  only  a 
life  estate  under  the  deed  of  April  13,  1855, 
and  that  her  deed  of  the  llth  day  of  Novem- 
ber, 1895,  to  M.  0.  Morris,  trustee,  conveyed 
only  her  life  interest  In  said  property,  and 
that,  she  being  now  dead,  the  defendants 
John  Morris  and  Grace  D.  Morris,  who  claim 
under  that  deed,  have  no  interest  in  the 
fimd  arising  in  this  cause. 

A  petition  to  rehear  this  decree  was  pre- 
sented; but  the  court,  being  of  opinion  that 
there  was  no  error  in  the  decree,  rejected 
the  said  petition,  and  thereupon  the  infant  de- 
fendant, Grace  D.  Morris,  by  her  next  friend, 
applied  for  and  obtained  an  appeal. 

The  sole  question  to  be  considered  is,  What 
estate  did  Panthea  S.  V.  Finch  take  under 
the  deed  of  April  13,  1855?  Appellant  con- 
tends that  she  took  an  estate  in  fee  simple; 
and,  if  that  be  so,  the  decree  of  the  circuit 
court  must  be  reversed.  On  behalf  of  the 
appellees,  the  contention  is  that  she  took 
only  a  life  estate;  and,  if  that  view  be  cor- 
rect, the  decree  of  the  circuit  court  must 
be  affirmed. 

In  the  petition  for  an  appeal,  appellant 
sets  forth  certain  rules  of  construction  in 
respect  to  deeds,  about  which  there  can  be 
no  controversy: 

[1]  "(1)  That  all  parts  of  the  deed  must  be 
considered  and  that  construction  adopted 
which  win  carry  out  the  intent  of  the  par- 
ties, which  intent  must  be  gathered  from  the 
language  used;  that  the  true  inquiry  is  not 
what  the  grantor  meant  to  express,  but  what 
the  words  used  do  express," 

[21  "(2)  That,  where  words  are  used  which 
have  a  well-defined  technical  meaning,  they 
should  be  given  their  technical  meaning. 
And  this  is  especially  true  when  it  can  be 
seen,  as  in  the  case  at  bar.  that  the  deed  was 
drawn  by  a  professional  hand." 

13]  "(3)  That  it  is  the  duty  of  the  court 


to  give  the  proper  meaning  to  every  word 
used  in  the  instrument,  if  possible.*' 

[4]  "(4)  That,  if  it  appears  that  two  provi- 
sions  of  a  deed  are  in  irreconcilable  conflict, 
the  last  provision  yields  to  the  first,  and  the 
first  must  be  given  its  full  effect." 

[5]  "(5)  And,  when  a  provision  is  made  in 
a  deed  in  clear,  explicit,  and  unambiguous 
words,  it  cannot  be  revoked  by  implication 
by  a  later  clause  in  the  deed,  but,  if  revoked 
at  all,  must  be  by  terms  as  clear,  decisive 
and  explicit  as  the  terms  by  which  the  first 
estate  was  given." 

[6]  These  propositions  are  supported  by  a 
numerous  array  of  authorities;  but,  as  they 
are  nowhere  controverted,  those  authorities 
need  not  be  discussed.  It  is  proper  to  ob- 
serve, however,  that  all  rules  of  construction 
have  but  one  object  and  that  is  to  ascertain 
the  intent  of  the  parties  to  the  instrument 
to  be  construed ;  and  that  intent  when  asoer* 
tained,  if  it  controverts  no  rule  of  law  or  of 
public  policy,  becomes  the  law  of  the  case^ 
and  full  effect  must  be  given  to  it 

[7]  The  question  involved  in  this  appeal 
turns  solely  upon  the  proper  construction  of 
the  deed  of  April  13,  1S55,  unaided  by  ex- 
trinsic evidence;  and  the  court  is  to  de- 
termine, from  the  language  used,  what  estate 
Panthea  S.  V.  Finch  took  under  that  deed. 
Did  she  take  a  life  estate  and  no  more,  with 
vested  remainder  to  her  children,  or  did  she 
take  a  fee  tail,  converted  by  the  statute  into 
a  fee  simple,  defeasible  only  upon  her  dying 
without  issue,  as  petitioner  contends  is  the 
right  construction? 

By  the  terms  of  the  deed,  Alexander,  the 
grantee,  is  to  hold  the  property  in  trust  for 
the  use  and  benefit  of  Barnet  and  Ann  B. 
Finch  during  their  natural  lives,  and  the  life 
of  the  survivor  of  them,  and,  after  the  death 
of  both  the  said  Barnet  and  Ann  B.  ]Finch, 
then  for  the  sole,  separate,  and  exclusive 
use  and  benefit  of  the  said  Panthea  S.  V. 
Pinch,  and  the  heirs  of  her  body.  Had  the 
deed  stopped  there  there  would  have  been 
no  room  for  doubt  Panthea  S.  V.  Finch 
would  have  taken  a  fee  tail,  converted  by 
the  statute  into  a  fee  simple,  defeasible  on-. 
ly  upon  her  dying  without  issue.  But  the 
deed  does  not  stop  there ;  and,  as  we  are  to 
give  effect,  if  possible,  to  all  the  language 
used,  we  must  endeavor  to  ascertain  what 
was  in  the  mind  of  the  parties  when  they 
framed  the  subsequent  provisions  of  this 
deed. 

It  is  provided  that,  if  Panthea  should  die 
without  lawful  issue  surviving  her,  then  the 
property  is  to  be  held  by  the  trustee  for  the 
use  and  benefit  of  Frances  H.  Ellington,  as 
to  one  moiety  thereof,  and  her  children,  and 
as  to  the  other  moiety  for  the  use  and  benefit 
of  George  E.  Finch;  "and  if  the  said  Pan- 
thea S.  V.  Finch  and  BVances  H.  Ellington 
should  both  die  without  lawful  issue  surviv- 
ing them,  then  the  whole  of  it  for  the  use 
and  benefit  of  the  said  Geo.  E.  Finch.*'    Had 
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the  deed  stopped  there,  it  might  plausibly 
have  been  contended  that  its  provisions  were 
in  conflict,  and  that  the  first  must  be  given 
its  full  effect,  and  that  Panthea  S:  V.  Finch 
took  a  fee-simple  estate,  or  that  the  provi- 
sion having  been  made  in  clear  and  explicit 
terms,  giving  to  Panthea  a  fee  tail  converted 
by  statute  into  a  fee  simple,  it  could  only 
be  revoked  by  terms  as  clear  and  explicit  as 
those  by  which  the  first  estate  was  given, 
and  that  the  language  of  the  deed  immedi- 
ately following  the  grant  to  Panthea  and 
the  heirs  of  her  body  does  not  measure  up 
to  that  requirement  It  cannot  be  denied, 
however,  that  the  effect  of  the  language  quot« 
ed  is  to  throw  doubt  upon  whether  or  not 
the  term  "heirs  of  her  body"  was  intended 
to  be  used,  in  a  technical  sense,  as  importing 
indefinite  succession.  The  subsequent  pro- 
vision, which  we  have  quoted,  tends  to  pre- 
pare the  mind  to  accept,  if  it  does  not  com- 
pel the  conclusion  that  it  was  not  the  pur- 
pose of  this  deed  to  vest  an  absolute  fee 
simple  in  Panthea  S.  V.  Finch. 

But  the  deed  does  not  stop  there.  It  Is 
then  provided  that:  "After  the  death  of  the 
said  Bamet  and  Ann  B.  Finch  and  Pantheu 
S.  V.  Finch,  the  said  Alexander  shall  convey 
the  said  property  in  fee  simple  to  the  chil- 
dren or  their  descendants  of  the  said  Panthea 
S.  V.  Finch,  if  any  there  be,  and  if,  by  rea- 
son of  the  death  of  the  said  Panthea  S.  V. 
Finch  without  issue,  the  said  Frances  H. 
Ellington  and  her  children,  and  the  said  Geo. 
£.  Finch,  should  become  entitled  to  the  use 
of  the  said  property  then  after  the  death  of 
the  said  Frances  H.  Ellington,  the  said  Alex- 
ander shall  convey  the  same  in  fee,  the  one 
moiety  to  the  children  or  their  descendants 
of  the  said  Frances  H.  Ellington,  and  the 
other  moiety  to  the  said  Geo.  E.  Fin<^  sub- 
ject only  to  the  life  interest  of  the  said  Bar- 
net  and  Ann  B.  Finch.*' 

No  sensible  interpretation  can  be  given  to 
the  language  just  quoted,  which  is  consistent 
with  the  use  of  the  term  "heirs  of  her  body** 
in  its  technical  sense ;  and  It  is  made  plain 
to  demonstration  that  the  term  was  used  as 
the  equivalent  of  and  to  designate  the  same 
class  of  persons  as  the  word  "children." 

As  was  said  in  Hart  v.  Brooks,  89  Va.  406, 
16  S.  B.  358:  "Where  there  is  a  manifest 
general  intent,  the  construction  should  be 
such  as  to  effectuate  it,  though  thereby  some 
particular  or  subordinate  intent  may  be  de- 
feated, or  the  literal  Import  of  the  words  be 
departed  from."  In  obedience  to  that  rule, 
it  was  held  that  where  the  testator,  after 
giving  certain  property  to  his  son  A.,  then 
added :    "This  property  thus  specified  by  me, 


and  given  to  my  son  A.,  during  his  natural 
life,  at  his  death  I  give  and  bequeath  the 
same  to  his  children  lawfully  begotten  heirs 
of  his  body,  and  their  descendants,  if  he 
should  have  any  to  die  leaving  children,  dur< 
ing  his  natural  life" — ^"the  general  intent  of 
the  will  was  to  make  the  shares  of  testator's 
children  equal  and  to  limit  the  property  de- 
vised and  bequeathed  to  A,  and  to  the  other 
children  to  the  natural  life  of  each.  In  the 
wiU  there  were  particular  words  which  might 
raise  a  presumption  of  a  fee-simple  estate  in 
A.  Held,  those  particular  words  were  con- 
trolled by  the  general  intention  that  A.  should 
take  an  estate  for  life  only,  with  remainder 
to  his  children." 

In  Nye  v.  Lovitt,  92  Va.  710,  24  S.  E.  345, 
it  is  said:  "Technical  words  are  presumed 
to  have  been  used  technically  unless  the  con- 
trary appears  on  the  face  of  the  instrument; 
and  words  of  definite  legal  signification  are 
to  be  understood  as  used  in  their  definite  le- 
gal sense."  In  that  case  the  court  was  of 
opinion  that  the  words  were  used  in  their 
legal  sense,  and  that  there  was  nothing,  to 
the  contrary  appearing  upon  the  face  of  the 
instrument 

In  Wallace  v.  Minor,  86  Va.  550,  10  S.  E. 
423,  it  was  held  that:  "The  word  'heir*  has 
a  well-known  technical  meaning.  Technical 
words  are  prima  fade  to  be  taken  in  their 
legal  sense  unless,  from  the  contents  of  the 
will,  it  plainly  appears  that  testator  intended 
to  use  them  in  a  different  sense."  In  the 
course  of  the  opinion  the  court  said :  "The 
word  in  question  [heirs]  has  a  well-known 
technical  meaning,  and  we  think  technical 
words  are  prima  facie  to  be  understood  in 
their  legal  sense,  unless,  from  the  contents 
of  the  will  it  plainly  appear  that  the  testator 
intended  to  use  them  in  a  different  sense; 
and,  when  the  testator  uses  only  technical 
phrases,  the  court  is  bound  to  understand 
them  as  such,  because  the  court  cannot  say 
that  he  did  not  know  their  meaning.  But  if 
the  testator  uses  other  expressions  in  other 
parts  of  his  will  which  shows  he  did  not 
mean  to  use  those  phrases  technically,  then 
the  intention  must  prevail.  It  is  in  conform- 
ity with  these  principles  that,  if  the  testator 
uses  legal  or  technical  phrases  only,  his  in- 
tentions should  be  construed  by  legal  rules ; 
and,  if  he  uses  common  words,  his  Intentions 
should  be  regulated  according  to  the  common 
understanding  thereof."  See  Temple  v. 
Wright,  94  Va.  339,  26  S.  E.  844. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  complain- 
ed of,  which  Is  afilrmed. 

Affirmed. 
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MILLBR'S  TRUSTEES  et  aL  t.  SMITH 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Trusts  (5  329*)— Accounting  of  Tbustee 
—Report  of  Commissioneb— Modification 
ON  Appeal— EJffect. 

Where  the  commissioner'B  report,  in  pro- 
ceedings relative  to  a  trust  created  by  deed, 
charged  one  trustee  with  a  single  item  and  on 
the  basis  thereof  reported  certain  items  of  cred- 
it for  one  beneficiary,  the  subsequent  cancella- 
tion, on  appeal,  of  the  chaise  against  the  trus- 
tee eliminated  the  beneficiary's  right  to  the 
items  of  credit 

[Eid.  Note.— For  other  cases,  see  Trusts,  Out 
Dig.  S  490 ;   Dec.  Dig.  t  329.*] 

2.  Costs  (|  76*)— Award— Operation— Res 
Judicata. 

A  decree  entered  on  a  commissioner's  re- 
port in  a  suit  against  trustees,  which  report 
made  no  mention  of  costs  other  than  to  deduct 
a  small  amount  for  unpaid  and  additional  costs 
^  accrue,  was  not  res  judicata  as  to  all  costs 
subsequent  to  the  report 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §§  319-325 ;    Dec.  Dig.  f  76.*] 

3.  Costs  (§  209*)- Feb  Bili/— Presumption 
of  Correctness. 

Fee  bills  of  the  clerk  and  other  officers  of 
the  court  were  presumptively  correct;  and  it 
was  not  ground  for  a  refusal  to  allow  such 
costs  that  there  was  no  evidence  to  show  that 
they  had  not  already  been  paid. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  f  789 ;    Dec.  Dig.  §  209.*] 

4.  Appeal  and  Error  (§  1194*)— Determina- 
tion—Effect  IN  Lower  Court. 

Where,  on  appeal  in  an  action  against 
trustees,  it  was  adjudicated  that  a  certain  per- 
son's interest  in  certain  of  the  land  had  been 
acquired  by  one  trustee,  such  person  could  not, 
on  the  case  being  recommitted  to  the  commis- 
sioner, be  heard  to  assert  an  interest  in  the 
proceeds  arising  from  a  sale  of  such  land. 

[EH.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  4648-4656,  4660;  Dec. 
Dig.   §  1194.*] 

Appeal  from  Circuit  Court,  Rappahannock 
County. 

Suit  by  Mary  A.  Smith  and  others  against 
Miller's  trustees  and  others.  From  the  de- 
crees, defendants  api>eal.    Reversed. 

H.  G.  Moffett,  of  Washington,  Va.,  and  J. 
A.  O.  Keith,  of  Warrenton,  for  appellants. 
Munford,  Hunton,  Williams  &  Anderson,  of 
Richmond,  for  appellees. 

OARDWBLL,  J.  The  litigation  in  this 
cause,  in  varied  forms,  has  reached  this  court 
on  three  former  appeals:  Smith  v.  Miller, 
98  Va.  535,  37  S.  E.  10;  Miller  v.  Smith,  109 
Va.  651,  64  S.  B.  956;  and  Miller  v.  Turner, 
Judge,  111  Va.  341,  68  &  B.  1007. 

This  appeal  is  taken  by  R.  E.  Miller  and 
John  B.  Miller,  in  their  own  right  and  as 
trustees  under  a  deed  of  trust  executed  to 
them  by  John  Miller  October  5,  1872,  to  two 
decrees  of  the  circuit  court,  the  one  entered 
at  its  March  term,  1911,  ruling  upon  certain 
exceptions  taken  to  the  report  of  Commis- 
sioner W.  C  Armstrong  as  to  what  would  be 


a  proper  disposition  of  all  tlie  funds  under 
the  control  of  the  court  in  the  cause,  and  the 
other  entered  at  the  November  term,  1911, 
denying  R.  El  and  John  B.  Miller  a  rehearing 
of  the  decree  entered  at  the  preceding  March 
term.  For  convenience  we  shall  in  this  opin- 
ion refer  to  the  former  appeals  in  the  cause 
as  first  appeal,  second  appeal,  or  third  ap- 
peal, as  the  case  may  be. 

The  origin  of  this  long  drawn  out  litigation 
is  the  deed  executed  by  John  Miller  on  Octo- 
ber 5,  1872,  by  which  the  grantor  conveyed 
all  of  his  property,  real  and  personal,  to  his 
two  sons,  John  B.  and  R.  B.  Miller,  to  secure 
the  payment  of  grantor's   debts,   in  which 
deed,  after  providing  for  the  payment  of  his 
debts,  the  grantor,  in  consideration  of  love 
and  affection  he  bore  to  R.  B.  Miller,  John  B. 
Miller,  Eliza  B.  Jones,  wife  of  B.  T.  Jones, 
and  Mary  A.  Smith,  wife  of  T.  T.  Smith,  they 
being  his  four  children,  conveyed  to  each,  re- 
spectively, certain  lands  set  out  in  the  deed, 
reserving  an  annuity  of  $100  to  himself  on 
each  tract  of  land  so  conveyed  to  each  child, 
and  for  equality  of  division  he  charged  the 
tract  conveyed  to  John  B.  Miller  with  the 
payment  of  his  debts  more  than  that  con- 
veyed to  Mrs.  Smith,  the  tract  conveyed  to 
R.  E.  Miller  with  $1,435  more  than  that  con- 
veyed to  Mrs.  Smith,  and  the  tract  conveyed 
to  Eiiza  E.  Jones  with  $383  more  than  that 
conveyed  to  Mrs.  Smith ;  so  that  the  grantor, 
in  the  matter  of  equalization  among  his  chil- 
dren with  respect  to  the  lands  conveyed  to 
them,  respectively,  and  the  payment  of  the 
grantor^s  debts,  made  the  land  acquired  by 
Mrs.  Smith  under  the  deed  the  unit  of  value, 
and  upon  which  she  was  charged  with  the 
payment  of  $3,868.58. 

The  deed  further  provided  that  after  the 
payment  of  said  sums  of  money,  with  inter- 
est from  the  date  of  the  deed,  "if  there 
should  be  any  of  said  debts  unpaid  which  the 
residue  of  the  property  conveyed  in  trust  for 
the  payment  of  said  debts  shall  not  be  suffi- 
cient to  discbarge,  then  each  of  said  children 
shall  pay  one-fourth  part  of  said  debts." 

John  Miller  had  lands  other  than  those 
conveyed  to  his  four  children,  which  other 
lands  he  directed  to  be  sold,  as  well  as  his 
personal  property,  and  together  with  the 
charges  upon  the  lands  conveyed  to  John  B. 
Miller,  Robert  B.  Miller,  and  Mrs.  Jones,  for 
equality  of  division,  he  devoted  to  the  dis- 
charge of  his  indebtedness,  and  provided  that, 
if  the  funds  so  devoted  should  prove  insuffi- 
cient for  that  purpose,  then  each  of  his  chil- 
dren should  pay  one-fourth  of  his  indebted- 
ness remaining  unpaid,  and  should  the  pro- 
ceeds of  the  sale  of  the  lands  directed  to  be 
sold  and  the  charges  on  the  respective  lands, 
for  equality  of  division,  be  more  than  suffi- 
cient to  pay  said  Indebtedness,  then  the  sur- 
plus so  remaining  was  to  be  divided  among 
his  four  children. 

The  trustees  in  said  deed  settled  their  ac- 
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oounta  as  sncb  from  time  to  time,  which  ac- 
counts were  sought  to  be  surcharged  and  fal- 
sified, and,  were  the  subject  of  litigation  in 
the  circuit  court  and  in  this  court  on  the  first 
appeal  in  this  cause.  Of  the  matters  litigat- 
ed on  that  appeal,  we  need  only  to  refer,  to 
that  relating  to  the  refusal  of  the  lower  court 
to  set  aside  a  sale  of  the  "Hog  Back"  tract 
of  land,  which  had  been  sold  by  the  trustee 
under  said  deed  of  October  5,  1872,  and  pur- 
chased at  said  sale  by  John  B.  Miller;  and 
it  was  held  that  the  said  sale  should  be  set 
aside,  and,  as  the  result  of  setting  aside  that 
sale  and  the  sale  of  the  residue  of  another 
tract  of  275  acres  to  the  same  purchaser,  an 
account  should  be  taken  of  all  rents,  issues, 
and  profits  derived  by  John  B.  Miller  from 
the  said  lands  since  his  purchase  thereof, 
with  which  he  should  be  debited;  and,  as  the 
sales  were  only  constructively  fraudulent,  and 
not  in  any  wise  tainted  with  actual  fraud,  he 
(John  B.  Miller)  was  entitled  to  be  credited 
with  the  purchase  money  paid  by  him,  with 
interest  thereon,  as  well  as  the  value  of  all 
permanent  and  substantial  Improvements 
made  by  him  on  the  lands  since  he  purchased 
the  same. 

The  case  having  been  remanded  to  the  cir- 
cuit court,  the  lands  before  mentioned  were 
resold  at  a  price  in  excess  of  that  at  which 
they  had  been  bought  at  the  first  sale;  ac- 
counts were  ordered,  reported,  and  excepted 
to,  with  the  result  that  certain  decrees  were 
entered,  by  which  John  B.  Miller  was  charg- 
ed with  a  certain  sum  of  $600,  with  interest 
thereon,  etc.,  credited  to  him  in  his  former 
accounts  as  having  been  paid  to  Mary  Mil- 
ler's administrator,  and  with  one-fourth  of 
the  proceeds  of  the  resale  of  the  Hog  Back 
tract  On  appeal  to  this  court  (second  ap- 
peal) from  those  decrees,  there  were  two  as- 
signments of  error,  the  one  relating  to  the 
charge  against  John  B.  Miller  In  his  account 
as  trustee  of  the  $600,  with  interest  accrued 
thereon,  and  the  other  relating  to  the  charge 
against  him  of  one-fourth  of  the  proceeds  of 
the  resale  of  the  Hog  Back  tract;  and  it 
was  by  this  court  held  that  when  the  circuit 
court  entered  its  decree,  and  that  decree  was 
appealed  from,  and  with  respect  to  all  items 
of  surcharge  and  falsification  was  affirmed 
by  this  court,  it  was  a  finality,  not  only  with 
respect  to  the  particular  items  to  which  the 
attention  of  the  court  was  called,  but  with 
respect  to  all  the  accounts  which  the  trus- 
tees had  settled  before  the  institution  of  the 
suit;  and  therefore,  as  the  parties  in  inter- 
est had  ample  opportunity  to  surcharge  and 
falsify  the  credit  to  John  B.  Miller  of  the 
$600,  as  paid  to  the  administrator  of  Mary 
MUler  AprU  14,  1881,  but  neither  in  the  court 
below  nor  in  this  court  referred  to  it,  the 
matter,  by  the  decree  of  this  court  on  the 
first  appeal,  became  res  adjudicata,  and  the 
circuit  court  had  erred  in  charging  John  B. 
Miller  with  the  sum  of  $600  and  accrued  in- 
terest   The  court  also  held  that  the  circuit 


court  erred  in  charging  Miller  with  the  pay- 
ment to  B.  T.  Jones  of  one-fourth  of  the  pro- 
ceeds of  the  resale  of  the  Hog  Back  tract ;  It 
appearing  in  the  record  that  Miller  had  pur- 
chased from  Jones  his  interest  in  that  land 
and  paid  him  the  purchase  price  therefor. 

It  appears,  therefore,  that  upon  the  entry 
of  this  court's  decree  on  the  second  appeai 
June  25,  1909,  and  its  decree  entered  at  its 
September  term,  1909,  at  Staunton,  denying 
the  prayer  of  the  petition  filed  by  B.  T.  Jones 
for  a  rehearing  of  the  decree  of  the  25th  of 
June,  1909,  all  controversies  between  the 
parties  litigant  with  respect  to  the  accounts 
theretofore  settled  by  R.  B.  and  John  B. 
Miller,  trustees,  were  at  an  end;  that  John 
B.  Miller,  in  his  own  right,  and  as  assignee 
of  the  interest  of  R,  B.  Miller  and  of  B.  T. 
Jones  in  right  of  his  wife  therein,  was  en- 
titled to  three-fourths  of  the  proceeds  of  the 
resale  of  the  Hog  Back  tract  of  land  and 
Mrs.  Smith  to  the  remaining  one-fourth;  and 
that  John  B.  Miller  was  entitled  to  recover 
of  £.  T.  Jones,  Mrs.  Smith,  and  R.  E.  Miller 
the  costs  assessed  against  them  by  this  court 
on  the  second  appeal  became  res  adjudicata, 
leaving  nothing  to  be  done  by  the  circuit 
court  except  to  distribute  the  fund  remain- 
ing under  the  control  of  that  court  among 
the  parties  entitled  thereto,  pursuant  to  the 
decrees  of  this  court  on  the  second  and  third 
appeals,  the  latter  being  a  mandamus  pro- 
ceeding against  Turner,  Judge,  involving  sole- 
ly the  question  whether  John  B.  Miller  should 
himself  pay  one-fourth  of  the  costs  assessed 
by  this  court  on  the  second  appeal  against 
B.  T.  Jones,  or  B.  T.  Jones  be  required  to 
pay  the  same — ^this  court  holding  on  said 
third  appeal  that  John  B.  Miller  was  en- 
titled to  recover  of  B.  T.  Jones  said  costs. 

By  prior  decrees  in  the  cause,  not  appeal- 
ed from,  it  had  been  determined  that  John 
B.  Miller  was  entitled  to  the  one-fourth  In- 
terest of  both  E.  T.  Jones  and  R.  B.  Miller 
in.  the  proceeds  arising  from  a  resale  of  the 
Hog  Back  tract;  and  when  the  cause  was 
remanded  after  the  third  appeal  to  this  court 
the  trial  court,  by  decree  entered  at  its  May 
term,  1910,  recommitted  it  to  Commissioner 
Armstrong,  with  directions  to  proceed  to  ex- 
ecute the  former  decree  of  reference,  to  re- 
port a  proper  disposition  of  all  the  funds  in 
the  cause,  and  to  disburse  the  fund  derived 
from  the  resale  of  the  Hog  Back  tract  as 
follows :  "One-fourth  to  Mrs.  M.  Anna  Smith, 
and  the  remaining  three-fourths  thereof  to 
John  B.  Miller,  the  same  including  his  share 
and  the  shares  of  R.  B.  Miller  and  B.  T. 
Jones,  and  will  disburse  all  other  funds  as 
follows:  One-fourth  to  R.  B.  Miller,  one- 
fourth  to  B.  T.  Jones,  one-fourth  to  Mary 
Anna  Smith,  one-fourth  to  John  B.  Miller; 
and  said  commissioner  will  make  such  a  com- 
plete distribution  of  all  funds  in  the  cause 
that  a  final  decree  may  be  taken.^ 

It  appears  that  all  parties  in  interest  have 
paid  the  sums  charged  to  them  in  the  deed 
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of  October  5,  1872,  for  equality  of  divlsloD, 
with  accrued  interest  thereon,  except  Mrs. 
Smith,  John  B.  Miller  havij3ig  paid  to  this 
trust  fund  the  $6,078.44  charged  against  him, 
with  the  accrued  interest  thereon,  as  per  de- 
cree in  the  cause  of  December  11,  1902 ;  and 
by  same  decree  Mrs.  Smith  was  required  to 
pay  the  13,868.58  charged  against  her  for 
equalization,  with  interest  thereon  from  Oc- 
tober 5,  1901,  that  being  her  share  of  the 
debts  of  John  Miller  remaining  unpaid,  but 
this  sum  she  has  not  fully  paid — the  balance 
of  the  same  due  by  her,  with  accrued  inter- 
est thereon  to  November  15,  1910,  being  $1,- 
139.94. 

Commissioner  Armstrong,  pursuant  to  the 
decree  of  the  May  term,  1910,  filed  his  re- 
port on  November  12,  1910,  by  which  he  as- 
certained and  reported  that  the  funds  in  the 
cause  were  as  follows: 

(ft)  *  *  *  In  the  Rappahannock  Nat'l 
Bank  •  •  •  the  sum  of  $726.09.  with 
accrued  Interest $  747  87 

(b)  Pund  In  hands  of  H.  O.  Moffett,  Com'r        67  49 

(c)  Fund  due  by  M.  Anna  Smith  with  inter- 

est on  same  from  July  4.  1906,  to  No- 

Tember  13,  1910 1.139  94 

■  II       I 

Total  (aggregate)  of  funds  under  con- 
trol of  court 11,945  80 

'That  said  funds  should  be  distributed 
as  follows : 

"In  this  cause  John  B.  Miller  is  entitled 
to  receive  the  following  sums: 

(a)  Three-fourths   of   the   net   proceeds  of 

the  resale  of  the  Hog  Back  tract  (|1»- 
412.86),  with  interest  on  same  from 
date  of  collection  to  Nov.  15,  1910 |1»481  68 

(b)  Decree  In  favor  of  John  B.  Miller  for 

IIOO.OO,    with    interest    from   Apr.    12; 

1892,  to  Nov.  16,  1910 tU  66 

(c)  Decree  in  favor  of  John  B.  Miller  (for 

taxes),    with    proper    interest,    seven 

yean  80  94 

11,774  08 
This  sum  should  be  abated  by  the  sum  of 
$69.76,   amount  paid  to  H.  M.  Dudley  by 
Rappahannock  Nat'l  Bank,  with  Interest 
from  May  11,  1907,  to  November  15,  1910..        84  45 

11,689  63 
In  this  cause  M.  Anna  Smith  Is  entitled  to 
receive  1.4  of  the  net  proceeds  of  the  re- 
sale of  the  Hog  Back  tract  ($1,412.86), 
with  interest  on  same  from  date  of  collec- 
tion of  same  to  Nov.  15,  1910 , 498  86 

Aggregate  of  sums  to  be  disbursed.... $2,183  49 

From  which  deduct  aggregate  fund  in  hand 
under  the  control  of  the  court. •.... 1,945  80 

I   238  19 

"This  sum  of  $238.19  is  a  charge  upon  the 
estate  of  John  Miller;  and  it  appearing  that 
there  are  no  funds  in  the  hands  of  the  trus- 
tees or  administrator  the  same  will  have  to 
be  made  up  by  assessment  of  1.4  thereof 
against  each  of  his  distributees." 

The  remaining  portions  of  the  commission- 
er's report  dealing  with  questions  as  to 
costs,  and  stating  how  they  should  be  pro- 
vided for  and  paid,  need  not  be  set  out  here. 

Mrs.  Smith  filed  azceptions  to  said  report. 


numbered  1,  2,  8,  4»  and  6,  and  E.  T.  Jones 
filed  two,  numbering  same  as  1  and  2.  Of 
the  exceptions  filed  by  Mrs.  Smith,  Nos.  2 
and  3  were  overruled.  No.  1  partly  sustained, 
and  No&  4  and  5  fully  sustained. 

[t]  No.  1  is  an  exception  to  the  report  of 
Commissioner  Armstrong,  because  he  failed 
to  credit  Mrs.  Smith  with  certain  items  re- 
ported in  her  favor  in  his  report,  dated  July 
15,  1908;  and  in  sustaining  this  exception 
in  part  it  is  manifest  that  the  learned  Judge 
below  overlooked  the  fact  that  the  whole  of 
the  report  of  July  15,  1908,  was  based  upon 
the  supposition  that  John  B.  Miller  owed  the 
trust  fund,  for  the  payment  of  the  debts  of 
John  Miller,  $600,  with  interest  from  April 
14,  1882,  making  a  total  sum  of  $1,543.70 
due  to  said  trust  fund  by  John  B.  Miller, 
and  that,  together  with  the  amount  to  the 
credit  of  the  fund  in  bank,  making  a  total 
of  over  $2,000,  provided  a  surplus  for  divi- 
sion among  the  heirs  of  John  Miller,  and  out 
of  which  grew  the  amounts  allowed  to  Mrs. 
Smith  in  the  report  of  July  15,  1908;  and 
that  when  this  court  entered  its  decree  dis- 
posing of  the  second  appeal  in  this  cause 
the  $600  item,  with  the  accrued  interest 
thereon,  upon  which  the  items  claimed  by 
Mrs.  Smith  in  her  exception  No.  1  depend- 
ed, was  eliminated,  as  well  as  the  item  of 
$400,  the  one-fourth  interest  in  the  purchase 
of  the  Hog  Back  tract  in  favor  of  E.  T.  Jones, 
and  instead  of  a  surplus  fund  for  distribu- 
tion there  was  in  fact  a  deficit  of  funds  to 
pay  the  debts  against  John  Miller.  The  $600, 
with  the  accrued  Interest  thereon,  being  the 
fountain  and  source  from  which  came  the 
Items  allowed  Mrs.  Smith  in  the  report  of 
July  15,  1908,  when  that  fund  was  eliminat- 
ed, the  said  items  were  also  eliminated;  and 
the  report  necessarily  had  to  be  recommitted 
for  another  statement  as  to  the  status  of  the 
trust  funds  based  upon  a  deficit  instead  of 
a  surplus.  We  are  of  opinion,  therefore, 
that  exception  No.  1  under  consideration 
should  have  been  wholly  overruled. 

[2]  Exception  No.  4  la,  ''The  question  of 
costs  in  lower  court  prior  to  appeal  of  John 
B.  Miller  was  fixed  by  decree  of  July,  1908, 
and  is  res  adjudicata;"  and  the  lower  court 
in  sustaining  the  exception  took  that  view. 

With  respect  to  the  ruling  sustaining  this 
exception,  we  deem  it  only  necessary  to  say 
that  in  the  report  of  Commissioner  Arm- 
strong of  July  15,  1908,  under  review  in  Mil- 
ler, Trustee,  v.  Smith,  etc.  (second  appeal), 
the  only  mention  of  costs  is  where  the  com- 
missioner deducts  $25.53  for  unpaid  and  ad- 
ditional costs  to  accrue;  and  in  the  very 
nature  of  the  case  the  decree  entered  on  the 
report  could  not  be  res  adjudicata  as  to  all 
costs  since  that  report.  Exception  No.  4 
should  have  been  overruled. 

[3]  Exception  No.  5  relates  to  certain  fees 
due  to  Coons,  clerk,  and  other  officers  of  the 
court  in  this  cause,  as  reported  by  the  com- 
missioner; and  the  exception  was  sustained 
upon  the  ground  that  there  was  no  ^viilence 
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In  the  record  to  show  thiit  tbese  costs  have 
not  already  been  paid.  The  exception  should 
have  been  overruled.  The  fee  bills  of  tbese 
officers  were  to  be  taken  as  prima  fade  cor- 
rect, and  if  any  question  was  raised  as  to 
their  correctness,  or  that  they  w^e  not  un- 
paid, it  became  a  matter  of  inquiry;  and  if 
it  was  found  that  they  were  due  and  owing 
they,  of  course,  had  to  be  paid  out  of  the 
fund  under  the  control  of  the  court  applicable 
to  their  payment,  if  any,  and,  if  not,  then, 
as  the  commissioner  reported,  the  parties 
litigant  would  have  to  be  required  to  pay 
them  in  due  proportions. 

[4]  By  his  exceptions  to  Commissioner 
Armstrong's  report,  E.  T.  Jones  again  as- 
serts an  interest  in  the  net  proceeds  arising 
from  a  resale  o(  tbe  Hog  Back  land,  in  face 
of  the  fact  that  it  had  theretofore  been  final- 
ly adjudicated  in  this  litigation  that  he  had 
no  interest  whatever  in  said  tract  of  land, 
or  in  the  proceeds  arising  from  a  sale  there- 
of, his  interest  therein  having  been  acquired 
by  Jno.  B.  Miller,  so  that  the  decree  of  the 
circuit  court,  recommitting  the  cause  to  Com- 
missioner Armstrong  to  report  how  the  funds 
under  the  control  of  tbe  court  should  be 
disbursed,  rightly  directed  that  the  proceeds 
arising  from  the  resale  of  the  Hog  Back  tract 
be  disbursed  ''one-fourth  to  Mr&  Smith  and 
tbe  remaining  three-fourths  thereof  to  John 
B.  Miller;  the  same  including  his  share  and 
the  share  of  R.  E.  Miller  and  E.  T.  Jones.'* 

Jones,  by  his  exceptions,  also  asserts  an 
interest  in  the  fund  in  bank  under  the  con- 
trol  of  the  court,  again  ignoring  the  fact 
plainly  appearing  in  the  record  that  there 
were  no  funds  arising  from  any  source  to  be 
distributed  to  the  heirs  of  John  Miller. 

The  learned  Judge  of  the  trial  court,  in 
his  memorandum  for  the  decree  entered  upon 
the  report  of  Commissioner  Armstrong  and 
the  exceptions  thereto,  falls  into  the  error 
of  fixing  the  net  proceeds  of  the  resale  of 
the  Hog  Back  tract  of  land  at  $152.15,  in- 
stead of  at  $1,412.86,  as  ascertained  by  the 
commissioner. 

The  proceeds  of  the  resale  of  the  Hog 
B^ck  land,  other  than  the  $152.15  having 
been  used  in  the  payment  of  the  debts  of 
John  Miller,  before  there  could  be  a  surplus 
for  distribution  among  his  children,  Mrs. 
Smith  had  to  contribute  the  full  amount 
charged  against  her  for  the  payment  of  John 
Miller's  debts,  and  for  equal  division,  by  the 
deed  of  October  5,  1872,  of  which  she  owed 
a  balance  of  $1,13^.94  as  oi;  November  •  15, 
1910. 

The  record  with  the  present  appeal  in  this 
cause,  and  the  printed  briefs  of  counsel- for 
the  respective  litigants,  as  well  as  the  rec- 
ords with  the  former  appeals,  have  been 
given  as  careful  examination  and  considera- 
tion as  was  possible,  resulting  in  the  con- 
clusion that  the  report  of  Commissioner  Arm- 
strong as  to  how  the  funds  remaining  under 


the  control  of  the  circuit  court  should  be 
disbursed  is  substantially  correct;  that  the 
exceptions  of  Mrs.  Smith  and  E.  T.  Jones 
thereto  should  all  have  been  overruled,  the 
report  of  the  commissioner  confirmed,  and 
the  cause  proceeded  with  to  a  final  decree  in 
accordance  with  said  report 

The  decrees  appealed  from  are  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings therein  not  In  conflict  with  this  opinion. 

Reversed. 


(U4  Va.  660) 

NBATHERT  t.  NEATHBRY. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Tbusts  (I  79*)— Restjltino  Teust—Pub- 

CHASE  OF  Land— OONTEIBUTIONB  TO   PBICB. 

Complainant  and  defendant  contracted  to 
purchase  certain  land  to  secure  a  home  for 
their  parents,  and  agreed  to  pay  $588.66  there- 
for, the  title  to  be  talcen  in  their  joint  names, 
and  each  to  have  such  a  proportion  of  the  land 
as  accorded  to  his  or  her  contribution  to  the 
price.  Defendant  borrowed  $408  on  the  land, 
bat  paid  nothing,  while  complainant  paid,  prior 
to  the  filins  of  her  bill,  $252.  Defendant,  in 
violation  of  the  agreement,  tool]:  title  in  his 
own  name,  and  at  first  repudiated  complainant's 
interest  in  the  property,  but  later  conceded 
that  she  was  jointly  interested.  Htld^  that 
complainant  had  a  vested  interest  in  the  land 
to  the  extent  of  ^^^Ass  thereof,  and  that  de- 
fendant had  no  interest  except  the  right  to. 
acquire  an  interest  in  the  residue  to  the  extent 
that  he  might  pay  the  balance  of  the  purchase 
money,  which  right  complainant  shared  eaually 
with  him,  and  that  he  was  a  trustee  of  the 
title  for  the  benefit  of  himself  and  complainant 
according  to  their  respective  rights  under  tiie 
contract. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §i  111,  112;    Dec.  Dig.  f  79.*] 

2.  Tbusts  (8  79*)--Resultino  Tbust— Pub- 
chase  Money— Payment— Whole  ob  Au- 
QuoT  Pabt. 

In  order  to  establish  a  resulting  trust 
arising  from  the  payment  of  purchase  money 
by  another,  it  is  not  necessary  that  the  bene- 
ficiary shall  have  furnished  the  whole  of  the 
purchase  money  nor  an  exact  aliquot  part 
thereof,  but,  if  the  amount  paid  is  certain,  a 
trust  will  result  with  respect  to  an  undivided 
share  in  the  land  to  the  extent  the  share  of 
the  purchase  money  so  furnished  bears  to  the 
whole  price. 

[Ed.    Note.— For    other    cases,    see    Trusts, 
Cent  Dig.  SS  HI,  112;   Dec.  Dig.  §  79.*] 

3.  PABTmON  ((  83*)-nj0INT  PUBCHABK— PBO- 
VISION. 

Complainant  and  defendant  contracted 
jointly  to  purchase  certain  real  property  for 
$588.66,  each  to  share  in  the  land  according  to 
his  or  her  contribution  to  the  price.  When 
suit  was  brought  for  partition,  complainant  had 
paid  $252,  while  defendant  had  paid  nothing, 
but  had  executed  a  deed  of  trust  on  the  land 
to  secure  a  loan  for  the  balance  of  the  price. 
Held,  that  a  partition  decree  by  which  defend- 
ant was  awarded  one-half  of  the  land  on  his 
paying  one-haff  of  the  purchase  money  was  er- 
roneous, but  that  the  trustee  in  the  deed  se- 
curing the  outstanding  purchase  money  and  the 
beneficiary  should  be  made  parties  to  the  suit, 
and  the  land  partitioned  so  as  to  assign  to 
complainant  such  portion  as  should  be  equal  in 
value  to  203/s88  thereof,  and  the  residue  of 
the   land   sold,  and   the   balance   of  tbe   pur- 


*For  other  cases  see  fuime  topic  and  lectlon  NUMBER  In  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexei* 
77  S.B.-30 


! 


466 


77  SOUTHEASTERN  REPORTER 


(Va- 


chase  price  paid  from  the  proceeds,  and  the 
remainder,  if  any,  divided  equally  between  com- 
plainant and  defendant,  and,  if  the  partition 
could  not  be  made  in  kind,  the  entire  tract 
Bold,  and  from  the  proceeds  the  outstanding 
lien  should  be  first  paid,  then  252/588  of  the 
entire  selling  price  should  be  deducted  and 
paid  to  complainant,  and  the  residue  divided 
equally  between  them. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  $§  228,  229;    Dec.  Dig.  $  83.*] 

Appeal  from  Circuit  Court,  Halifax  County. 

Suit  by  Sarah  Neathery  against  W.  T. 
Neathery.  From  a  decree  in  favor  of  com- 
plainant, but  for  less  than  the  relief  de- 
manded, she  appeals.  Reversed,  and  re- 
manded. 

James  H.  Guthrie  and  S.  V.  Kemp,  both  of 
Lynchburg,  for  appellant  B.  W.  Leigh  and 
H.  B.  M.  Watkins,  both  of  Houston,  for  ap- 
pellee. 

HARRISON,  J.  The  bill  In  this  case  was 
filed  by  the  appellant,  Sarah  Neathery^  al- 
leging that  her  father,  her  mother,  and  her- 
self had  occupied  as  their  home  for  many 
years  a  tract  of  land  with  its  improvements 
in  Halifax  county,  containing  93  acres,  more 
or  less,  which  had  been  owned  by  her  father, 
but  was  subsequently  sold  for  debt  and 
bought  by  Henry  ESdmunds,  who  had  permit- 
ted them  to  retain  possession  of  the  farm 
with  the  hope  that  the  family  might  be  able 
to  satisfy  the  unpaid  purchase  money,  and 
again  become  the  owners.  To  this  end,  R. 
VV.  Neathery,  a  brother  of  complainant,  bought 
the  land;  that  Henry  Eklmunds,  the  vendor, 
died  in  the  year  1907,  without  having  been 
paid  for  the  land  by  R^  W.  Neathery,  his  ven- 
dee; that  in  this  situation  it  became  neces- 
sary that  the  money  due  the  estate  of  Henry 
Edmunds  should  be  paid,  and  his  vendee,  R. 
W.  Neathery,  being  unable  to  pay  for  the 
same,  complainant  entered  into  an  agreement 
with  him  to  purchase  the  land  by  paying  to 
him  the  amount  he  had  paid  on  account  of 
the.  purchase  money,  and  paying  to  the  es- 
tate of  Henry  Edmunds  the  balance  of  the 
purchase  money  due  to  said  estate ;  that  the 
primary  purpose  of  complainant  in  making 
the  purchase  was  to  secure  a  home  for  her 
father  and  mother  and  herself;  that,  fear- 
ing she  might  not  be  able  to  raise  the  full 
amount  of  the  purchase  money,  she  entered 
mto  a  verbal  agreement  in  July,  1908,  with 
her  brother,  W.  T.  Neathery,  the  appellee,  by 
which  it  was  agreed  that  the  two  should  be- 
come joint  purchasers  of  the  land  and  pay 
for  the  same,  it  being  agreed  that  in  paying 
for  said  land  each  of  them  should  pay  ac- 
cording to  his  or  her  ability  as  the  money 
eould  be  spared  for  that  purpose,  and  that 
when  all  the  purchase  money  should  have 
oeen  paid,  "the  respective  interests  of  the 
said  W.  T.  Neathery  and  your  oratrix  in  the 
(iroperty  should  be  in  proportion  to  the 
amounts  imid  for  same  by  them,  respec- 
tively." 


The  complainant  further  alleges  that  she 
alone  paid  any  part  of  the  purchase  money 
in  cash,  that  the  balance  necessary  to  dis- 
charge the  indebtedness  was  to  be  borrowed 
and  secured  on  the  land,  and  that  she  trueted 
entirely  the  management  of  the  busbiess  to 
her  brother,  the  appellee,  reposing  implicit 
confidence  in  him,  supposbig  that  her  rights 
would  be  fully  protected ;  that  the  last  pay- 
ment she  made  on  account  of  the  purchase 
was  $50  in  January,  1910;  that,  after  this 
payment,  she  had  an  investigation  made,  and 
learned  for  the  first  time  that  her  brother 
had  secured  a  deed  of  conveyance  for  the  en^ 
tire  tract  of  land  to  himself  from  the  owners, 
and  had  executed  a  cotemporaneous  deed  to 
secure  to  John  B.  Traylor  his  bond  for  $408, 
instead  of  their  Joint  bond  which  had  been 
executed  for  $400,  the  balance  necessary  to 
discharge  the  entire  indebtedness  on  the 
land;  that,  upon  obtaining  this  information, 
she  demanded  of  the  appellee  an  explanation, 
and  insisted  that  he  should  convey  to  her  the 
interest  in  the  land  to  which  she  was  enti- 
tled under  their  agreement,  but  that  he  re- 
fused to  make  any  settlement,  and  denied 
that  she  had  any  interest  whatever  In  the 
land. 

Complainant  further  charges  that  she  has 
furnished  all  the  money  that  has  been  paid 
on  the  land  except  the  balance  due  on  what 
wa9  borrowed  for  that  purpose,  and  offers  to 
pay  any  further  sum  that  may  be  necessary, 
and  to  perform  and  carry  out  the  agreement 
as  entered  into  between  the  appellee  and  her- 
self. She  further  charges  that  the  conduct  of 
her  brother  in  procuring  the  conveyance  of 
the  land  to  himself  was  in  violation  of  their 
agreement  for  the  Jobit  purchase  of  the  land, 
and  in  fraud  of  her  rights,  in  so  far  as  it 
was  thereby  attempted  to  make  him  the  sole 
owner  of  the  land,  and  that  the  same  should 
be  set  aside  as  null  and  void. 

The  prayer  of  the  bill  Is  that  all  proper  ac- 
counts be  taken,  that  the  true  amount  paid 
by  her  on  the  land,  as  well  as  any  amount 
paid  by  the  appellee,  and  also  the  balance 
due  thereon,  and  to  whom  due,  be  ascertain- 
ed; that  the  a];^>ellee  be  compelled  to  specifi- 
cally perform,  carry  out,  and  execute  the 
agreement  entered  into  between  them  for  the 
purchase  of  the  land,  and  to  convey  com- 
plainant her  proper  share  and  interest  in 
the  same,  or  the  whole  of  said  land  if  she 
shall  pay  the  whole  of  the  purchase  money, 
and  for  general  relief. 

This  bill  was  filed  in  April,  1910,  and  In 
July  of  that  year  a  decree  was  entered  bring- 
ing the  cause  on  to  be  heard  upon  the  bill 
and  exhibits  filed  with  the  same,  the  deposi- 
tions of  witnesses,  and  exhibits  filed  with 
such  depositions,  and  argument  of  counsel, 
upon  consideration  whereof,  the  defendant 
failing  to  appear  and  demur,  answer,  or 
plead,  the  bill  was  taken  for  confessed,  the 
court  holding  that  the  contract  for  the  pur- 
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chase  of  the  tract  of  land  In  controversy  was 
made  between  the  plaintiff  and  defendant,  as 
alleged  in  the  bill;  that  the  plaintiff  had 
paid  the  sum  of  $252  of  the  purchase  money 
therefor,  that  being  all  of  the  purchase  mon- 
ey that  had  been  paid  except  that  which  was 
borrowed  for  the  purpose;  that  the  plain- 
tiff was  entitled  to  have  specific  execution  of 
the  contract,  and  to  have  the  whole  of  said 
land  conveyed  to  her,  subject  to  the  lien  of 
the  deed  of  trust  in  favor  of  John  B.  Traylor; 
that  the  action  of  the  defendant  in  taking  a 
conveyance  of  the  land  to  himself  was  in 
violation  of  the  contract  rights  of  the  plain- 
tiff ;  and  that  said  conveyance,  in  so  far  as 
it  vested  in  the  defendant  any  beneficial  in- 
terest in  the  land,  was  fraudulent  and  void, 
and  that  the  defendant  held  the  title  thereby 
conveyed  in  trust  subject  to  the  terms  of  the 
contract  between  the  parties.  The  decree 
finally  set  aside  the  conveyance  to  W.  T. 
Neathery,  in  so  far  as  it  vested  any  benefi- 
cial interest  in  him.  and  appointed  a  commis- 
sioner to  convey  the  whole  of  the  tract  of 
land  to  the  plaintiff,  and  struck  the  case 
from  the  docket. 

After  this  decree  was  entered,  the  defend- 
ant appeared  at  the  same  term  and  filed  his 
petition,  which  he  asked  to  have  treated  as 
an  answer,  in  which  he  admits  that  the  plain- 
tiff had  paid  $252  on  the  land,  does  not  de- 
ny the  contract  alleged  by  her  in  the  bill, 
but  alleges  that,  after  the  institution  of  this 
suit,  he  had  gone  to  the  plaintiff,  and  ex- 
plained to  her  that  the  land  had  only  been 
conveyed  to  him  for  convenience,  with  no  in- 
tention of  depriving  her  of  her  interest  there- 
in, and  that  he  was  ready  and  willing  to  con- 
vey to  her  an  undivided  half  interest  there- 
in, she  to  pay  one-half  the  purchase  price; 
that  his  sister  thereupon  Informed  him  that 
his  offer  was  all  she  asked  or  desired,  or 
asked  for  in  the  suit,  but  that  since  the  suit 
had  been  instituted  it  was  best  that  it  be 
conducted  to  a  final  decree  fixing  the  rights 
of  the  parties  as  stated;  that  he,  relying  up- 
on this  representation  of  his  sister,  had  paid 
no  further  attention  to  the  suit ;  that  under 
the  circumstances  it  would  be  Inequitable  to 
declare  his  conduct  and  transactions  fraudu- 
lent and  to  divest  him  of  all  his  interest  in 
the  land.  The  prayer  of  the  petition  is  that 
the  decree  which  had  been  entered  be  set 
aside,  and  that  the  rights  of  the  parties  in 
the  land  be  fixed  as  follows:  That  each  par- 
ty pay  one-half  of  the  purchase  price  for  the 
land,  and  each  to  own  an  undivided  one-half 
interest  therein;  that  petitioner  is  ready, 
willing,  and  offers  to  pay  his  one-half,  and 
is  also  ready,  willing,  and  offers  to  convey  to 
the  plaintiff  an  undivided  half  interest  when 
she  has  paid  therefor. 

Upon  the  filing  of  this  petition,  and  with-^ 
out  evidence  to  sustain  it,  the  court  treated 
the  same  as  an  answer  to  the  bill,  set  aside 
the  final  decree  entered  a  few  days  previous- 
ly, and  held  that  the  plaintiff  and  the  defend- 


ant were  Joint  purchasers  of  the  tract  of 
land  in  the  bill  mentioned,  and  as  such  were 
each  entitled  to  a  half  interest  therein,  and 
each  under  obligation  to  pay  half  of  the  pur- 
chase money  for  the  same.  The  defendant 
having  consented  in  court  that,  upon  parti- 
tion being  made  of  the  land,  the  part  upon 
which  the  house  and  outbuildings  were  sit- 
uated might  be  assigned  to  the  plaintiff,  and 
the  court,  being  of  opinion  that  partition  in 
kind  could  be  made,  appointed  a  commission 
of  five  to  partition  the  land  between  the 
parties. 

Exceptions  by  the  plaintiff  to  the  report 
of  this  commission  were  sustained,  and  a 
new  commission  appointed,  who  reported  a 
partition  of  the  land,  assigning  to  the  plain- 
tiff 27.66  acres  of  land,  with  the  improve- 
ments, and  to  the  defendant  58.24  acres, 
without  improvements,  providing  that  the 
plaintiff  should  pay  the  defendant  $75  for 
owelty  of  partition.  The  court  fixed  the 
owelty  of  partition  at  $35,  instead  of  $75  as 
reported,  overruled  the  exceptions  of  the 
plaintiff  to  the  report  of  partition,  confirmed 
the  same,  provided  for  recordation  of  the 
necessary  papers,  and  struck  the  case  from 
the  docket 

Under  the  pleadings  and  proof  in  this  rec- 
ord, it  is  incontrovertably  established  that 
the  contract  between  the  plaintiff  and  de- 
fendant involving  the  purchase  of  the  land 
in  controversy  was,  as  alleged  in  the  bill, 
that  they  were  to  purchase  the  land  Jointly, 
and  after  it  was  paid  for  the  interest  of  each 
therein  was  to  be  measured  by  the  amount 
that  each  had  contributed  to  the  satisfac- 
tion of  the  price  they  had  agreed  to  pay  for 
the  same.  It  is  also  established  that  no  oth- 
er contract  touching  the  purchase  of  the  land 
was  at  any  time  substituted  for  the  one  men- 
tioned, which  remained  in  full  force. and  ef- 
fect until  abrogated  by  the  decrees  appealed 
from  in  this  case.  It  is  further  established 
tliat  $588.66  was  the  price  the  parties  agreed 
to  pay  for  the  land,  and  it  is  not  denied  that 
of  that  sum  the  plaintiff  has  paid  $252,  and 
that  the  defendant  has  not  paid  one  cent  of 
said  purchase  price.  It  is  clear  that  at  the 
time  of  these  proceedings,  under  the  plain  and 
express  terms  of  the  contract,  the  plaintiff 
had  a  fixed  and  vested  interest  in  the  land 
to  the  extent  of  ^^^/^sb  thereof,  and  that  the 
defendant  had  no  interest  therein  except  the 
bare  right  to  acquire  an  interest  in  the  res- 
idue to  the  extent  that  he  might  pay  the  bal- 
ance of  the  purchase  money,  and  this  right, 
under  the  contract,  the  plaintiff  shared  equal- 
ly with  him,  for  she  was  entitled  to  continue 
paying  for  the  land  until  the  whole  purchase 
money  wars  satisfied.  The  defendant  had  im- 
properly taken  to  himself  a  conveyance  of 
the  whole  tract,  and  therefore  is  to  be  treat- 
ed as  a  trustee  holding  the  property  for  the 
benefit  of  himself  and  his  sister  according  to 
their  respective  rights  under  their  contract 
of  purchase. 
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[2]  In  order  to  establish  a  resulting  trust 
arising  from  the  payment  of  purchase  money 
by  another,  it  is  not  necessary  that  the  ben- 
eficiary should  have  furnished  the  whole  of 
the  purchase  money,  nor  an  exact  aliquot 
part  thereof.  If  the  amount  paid  is  certain, 
a  trust  will  result  with  respect  to  an  undi- 
vided share  of  the  land  proportioned  to  his 
share  of  the  whole  price.  Miller  v.  Miller, 
99  Va.  125,  37  S.  B.  792. 

[3]  Under  the  decrees  complained  of,  the 
circuit  court  has  entirely  ignored  the  con- 
tract made  by  the  parties,  has  made  a  new 
and  different  contract  for  them,  the  effect 
of  which  is  to  give  the  defendant  one-half  of 
the  entire  tract,  not  one  cent  of  the  purchase 
price  of  which  he  has  paid,  whereas  his 
contract  provided  that  he  was  to  have  no  in- 
terest in  the  land  except  in  proportion  to 
the  amount  of  purchase  money  paid  by  him. 
The  effect  of  the  decree  that  "each  was  enti- 
tled to  a  half  interest  in  the  land  and  each 
to  pay  one-half  the  purchase  money"  was 
further  to  leave  the  one-half  assigned  to  the 
plaintiff  bound  by  Uen  for  every  dollar  of 
the  one-half  of  the  purchase  money  which 
the  court  said  the  defendant  should  pay, 
whilst  it  left  the  half  of  the  land  assigned 
to  him  bound  for  only  about  $45  of  the  lia- 
bility which  the  decree  fixed  as  hers. 

In  the  status  of  the  parties'  rights  under 
their  contract  at  the  time  of  these  proceed- 
ings, the  entire  purchase  price  of  the  land 
not  having  been  paid  by  either  party,  we 
are  of  opinion  that  the  trustee  in  the  deed 
securing  the  outstanding  purchase  money 
due  on  the  land  and  the  beneficiary  under 
that  deed  should  be  made  parties  to  this 
suit;  that  the  court,  then  having  before  it 
the  subject-matter  and  all  parties  in  inter- 
est, should  through  its  commissioners,  if 
practicable,  lay  off  and  assign  to  the  plain- 
tiff such  portion  of  the  land  as  would  be 
equal  in  value  to  ^^^/bss  thereof,  that  be- 
ing the  proportion  of  the  purchase  money 
paid  by  her;  that,  the  defendant  having 
paid  no  part  of  the  purchase  money,  the  res- 
idue of  the  land  should  be  sold  under  de- 
cree of  the  court,  and  from  the  proceeds 
thereof  the  balance  of  the  purchase  money 
secured  on  the  entire  tract  must  be  first 
paid,  and  the  balance  of  such  proceeds  of 
sale  divided  equally  between  the  plaintiff 
and  the  defendant,  they  having  equal  rights 
therein.  We  are  further  of  opinion  that,  if 
it  should  prove  to  be  impracticable  to  assign 
In  kind  to  the  plaintiff  2  8a/B8«  of  the  entire 
tract,  then  the  entire  tract  must  be  sold, 
and  from  the  proceeds  the  outstanding  pur- 
chase money  first  paid;  and,  second,  that 
2  5  2/588  of  the  entire  sale  price,  without  any 
deduction,  be  paid  to  the  plaintiff,  and  the 
residue  of  such  proceeds  of  sale  be  divided 
equally  between  the  plaintiff  and  the  defend- 
ant 

We  are  of  opinion  that  all  of  the  decrees 


entered  herein  are  erroneous,  that  each  of 
them  must  be  set  aside  and  annulled,  and 
the  cause  remanded  to  the  circuit  court  for 
further  proceedings  in  accordance  with  the 
views  expressed  in  this  opinion. 
Reversed. 


(U4  Va.  e63) 

E.  S.  OGLESBY  CO.  et  al.  v.  BANK  OF 

NEW  YORK. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Bills  and  Notss  (§  99*)— Attobney^s  Fee 
Clause— Law  Governing. 

The  clause  of  a  note,  stipulating  for  a  fee 
of  10  per  cent  in  case  of  collection  by  an  at- 
torney, 18,  like  those  for  payment  of  interest 
and  exchange,  a  mere  incident  to  the  principal 
contract,  to  be  governed  by  the  same  law,  and 
Fo  cannot  be  considered  a  Virginia  contract; 
the  note,  though  made  in  Virginia,  being  a  New 
York  contract 

[Ed.  Note.— For  other  cases,  see  Bills   and 
Aotes.  Cent  Dig.  §  213 ;    Dec  Dig.  {  99.*] 

2.  Bills    and    Notes    (§    110*)— Attorney's 
Fee  Clause— Validity. 

A  clause  in  a  note,  providing  for  a  10  per 
cent  fee  in  case  of  collection  by  an  attorney, 
is  authorized  by  Negotiable  Instrument  Law  N. 
Y.  (Consol.  Laws  1909,  c.  38)  $  21,  and  is  valid 
in  New  York. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  221;    Dec  Dig.  t  HO.*] 

3.  Bills  and  Notes  (S  llO*)— Provisions  as 
TO  Attorney  Fee. 

The  clause  of  a  New  York  note,  providing 
for  a  10  per  cent  fee  in  case  of  collection  by 
attorney,  is  not  contrary  to  the  public  policy 
of  Virguia,  as  regards  the  question  whether  its 
courts  will  enforce  it 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $  221 ;   Dec  Dig.  S  HO.*] 

4.  Contracts     (§    101*)  —  Validity  —  What 
Law  Governs— Comity. 

A  contract  valid  at  place  of  performance, 
another  state,  will  be  enforced  m  Virginia, 
though  a  similar  contract  made  and  to  be  per- 
formed in  Virginia  would  not  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  455-460 ;   Dec  Dig.  $  101.*] 

IDrror  to  Corporation  Court  of  Lynchburg. 

Action  by  the  Bank  of  New  York  against 
R.  S.  Oglesby  Company  and  another.  Judg- 
ment for  plaintiff;  defendants  bring  error. 
Afllrmed. 

Harrison  ft  Long,  of  I^nchburg,  for  plain- 
tiffs in  error.  Kirkpatricic  &  Howard,  of 
Lynchburg,  for  defendant  in  error. 


WHITTLE,  J.  On  motion  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error 
on  two  negotiable  notes  made  by  them  at 
Lynchburg,  Va.,  payable  to  themselves  or 
order  at  the  Bank  of  New  York,  and  indors- 
ed to  the  bank  for  a  New  York  loan,  the 
court  included  in  its  Judgment  the  stipulated 
fee  of  10  per  cent,  for  collection  by  attorney. 
In  that  particular  the  correctness  of  the 
Judgment  is  drawn  in  question  by  this  writ 
of  error. 

[11  It  is  admitted  that  the  notes  are  New- 
York  contracts ;   but  it  is  contended  that  the 
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case  must  be  controlled  by  the  law  of  this 
state,  and  that  by  that  law  the  stipulation 
to  pay  an  attorney's  fee  is  regarded  as  a 
penalty,  and  not  enforceable.  Again,  It  is 
sought  to  segregate  that  clause  from  the 
main  contract,  and  to  withdraw  it  from  the 
Influence  of  the  law  of  New  York,  on  the 
theory  that,  though  the  principal  sum  is 
payable  in  New  York,  the  attorney's  fee  is 
not,  and  the  note  having  been  made  in  Vir- 
ginia makes  that  stipulation  a  Virginia  con- 
tract No  authority  is  cited  on  the  point, 
and  it  would  seem  plain  that  the  provision, 
like  those  for  the  payment  of  interest  and 
exchange,  is  a  mere  incident  to  the  principal 
contract,  and  to  be  governed  by  the  same 
law. 

[21  The  case  Involves  the  two  propositions: 
Whether  or  not  the  attorney's  fee  clause  in  a 
negotiable  note  is  valid  in  New  York,  and,  if 
BO,  whether  the  Virginia  courts  will  enforce  it 

The  plaintiff  proved  that  both  by  the  stat- 
ute and  common  law  of  New  York  the  stipu- 
lation is  valid.  Extracts  from  the  Negotia- 
ble Instrument  Law  of  New  York  (Consol. 
Laws  1009,  c.  38)  were  introduced,  from 
which  it  appears  that  upon  the  question  at 
issue,  it  is  substantially  the  same  as  the 
Virginia  act    The  provision  is  as  follows: 

*' Article  3,  section  21.  Certainty  as  to 
sum ;  what  constitutes.  The  sum  payable  is 
a  sum  certain  within  the  meaning  of  this 
chapter  although  it  is  to  be  paid:  1.  With 
interest;  or  2.  By  stated  installments;  or  3. 
By  stated  installments,  with  a  provision  that 
upon  default  in  payment  of  any  installment 
or  of  interest  the  whole  shall  become  due; 
or  4.  With  exchange,  whether  at  a  fixed  rate 
or  at  the  current  rate;  or  5^  With  costs  of 
collection  or  an  attorney's  fee  in  case  pay- 
ment shall  not  be  made  at  maturity." 

It  was  also  proved  by  attorneys  of  High 
standing  in  New  York  that  the  10  per  cent 
attorney's  fee  clause  was  legal  and  binding 
upon  the  maker  of  a  negotiable  note,  both  by 
statute  and  the  unwritten  commercial  law  of 
the  state.  Indeed,  it  is  shown  that  the  Ne- 
gotiable Instrument  Law  has,  in  effect,  car- 
ried into  statute  the  previously  existing 
law. 

It  is  objected,  however,  that  the  tendency 
of  the  testimony  of  these  witnesses  is  rather 
to  construe  the  statute  than  to  prove  what 
the  law  of  New  York  is. 

In  reply  to  a  similar  suggestion,  in  Dickin- 
son V.  Hoomes,  8  Grat  (40  Va.)  353,  Mon- 
cure,  J.,  says,  at  page  400:  "But  I  incline  to 
think  that  the  doctrine  of  primary  and  sec- 
ondary evidence  does  not  apply  to  the  case, 
and  that  a  foreign  law,  whether  written  or 
unwritten,  may  be  proved  by  a  person  who 
is  learned  in  that  law,  without  laying  any 
foundation  for  the  introduction  of  secondary 
evidence.  This  Is  the  principle  of  a  late 
decision  of  the  court  of  Queen's  Bench. 
♦  ♦  *  55  Bug.  C.  L.  R.  250,  267.  As  was 
said  by  one  of  the  judges  in  that  case:  'The 


general  principle  does  not  seem  to  apply  to 
the  case  What,  in  truth,  is  it  that  we  ask 
the  witness?  Not  to  tell  us  what  the  written 
law  states,  but,  generally,  what  the  law  is. 
The  question  is  not  as  to  the  language  of 
the  written  law;  for  when  that  language  is 
before  us  we  have  no  means  by  which  we 
are  to  construe  it  How  many  errors  might 
result  if  a  foreign  court  attempted  to  col- 
lect the  law  from  the  language  of  some  of 
our  statutes,  which  declare  Instruments  in 
particular  cases  to  be  null  and  void  to  all 
intents  and  purposes,  while  an  English  law- 
yer would  state  that  they  are  good  against 
the  grantor,  and  that  the  courts  have  so  ex- 
pounded the  statutes?  It  is  no  answer  to 
say  that  other  evidence  by  word  of  mouth 
may  be  added  for  the  puri)ose  of  giving  the 
interpretation  of  the  written  law.  I  am 
merely  showing  that  our  courts  require,  not 
the  actual,  written  words  of  a  foreign  law, 
but  the  law  itself,  for  which  purpose  a  pro- 
fessional witness  is  required  to  expound  it* " 

But  whether  we  accept  the  conclusion  of 
these  legal  experts  or  not,  it  seems  clear  to 
us  that,  by  the  express  terms  of  the  Ne- 
gotiable Instrument  Law  of  New  York,  the 
maker  of  a  negotiable  instrument,  such  as 
we  are  considering,  engages  that  he  will  pay 
it  according  to  its  tenor;  that  is  to  say,  the 
principal  sum,  "with  all  cost  of  collection, 
including  10  per  cent,  fee  if  collected  by  at- 
torney." Though  this  particular  provision 
of  the  statute  does  not  seem  to  liave  been 
construed  by  the  New  York  courts*  the  prin- 
ciple has  been  settled  in  favor  of  its  validi- 
ty in  analogous  cases. 

Thus,  in  the  leading  case  of  Curtis  v.  Van 
Bergh,  161  N.  Y.  47,  55  N.  B.  308,  the  court 
laid  down  the  principle  that  a  provision  for 
the  payment  of  $50  a  day  as  liquidated  dam- 
ages in  case  of  failure  to  complete  a  building 
according  to  contract,  where  the  rental  was 
only  $5.75  a  day,  was  not  an  agreement  for  a 
penalty,  and  was  valid.  To  the  same  effect 
is  the  decision  of  this  court  in  Crawford  v. 
Heatwole,  110  Va.  358,  66  S.  EI  4e»  84  L.  R. 
A.  (N.  S.)  587. 

£3]  Two  Virginia  cases  are  dted  to  support 
the  contention  that  the  stipulation  in  ques- 
tion is  a  penalty  and  contrary  to  the  policy 
of  this  state,  and  therefore  not  enforceable, 
via.,  Rixey  v.  Pearre  Bros.  &  Co.,  80  Va.  113, 
15  S.  E.  408,  and  Fields  v.  Fields,  105  Va. 
714,  54  S.  B.  888. 

It  is  specially  noteworthy  that  the  agree- 
ments in  both  these  cases  antedated  the  en- 
actment of  the  Negotiable  Instrument  Law  in 
March,  1808.  The  former  case  followed, 
without  discussion,  a  Michigan  decision,  Bul- 
lock V.  Taylor,  30  Mich.  137,  33  Am.  Rep. 
356,  and  in  the  latter  it  is  said:  "This  court 
has  held  that  an  agreement  in  a  note  to  pay 
attorney's  fees  for  collection  is  a  penalty, 
and  not  enforceable"— citing  the  first-named 
case. 

In  Stratton  v.  Mutual  Assurance  Society, 
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6  Band.  (27  Va.)  28,  the  court  upheld  the 
by-law  of  a  society,  which  declared  that 
members  who,  by  falling  to  pay,  rendered  it 
necessary  to  coerce  payment  of  premiums 
by  legal  proceedings  should  indemnify  the 
society  for  expenses  Incurred  in  the  employ- 
ment of  collectors  by  payment  of  7^  per  cent 
on  such  premium  and  interest  It  was  said 
that  the  exaction  was  neither  usury  nor  a 
penalty,  citing  Greenhow  ▼.  Buck,  5  Munf. 
(19  Va.)  263. 

In  Campbell  t.  Shields,  6  Leigh  (33  Va.) 
517,  a  stipulation  in  a  promissory  note  to 
pay,  in  addition  to  the  principal  sum,  $48  to 
cover  cost  of  collection  on  default  of  pay- 
ment, if  made  in  good  faith  and  not  as  a 
device  to  evade  the  statute  of  usury,  was 
in  point  of  law  not  usurious;  nor  was  it  a 
penalty  against  which  equity  would  relieve. 

The  same  doctrine  is  announced  in  Myers 
V.  Williams,  85  'Va.  621,  8  S.  E.  483. 

These  authorities  answer  the  suggestion 
that  the  "attorney's  fee  clause"  is  contrary 
to  the  public  policy  of  this  state.  The  con- 
trary view  is  also  accentuated  by  the  cir- 
cumstance that  the  General  Assembly  has 
adopted  the  Negotiable  Instrument  Law  in 
force  in  New  York  and,  generally,  throughout 
the  United  States.    Va.  Code  1904,  c.  133a. 

In  a  note  to  that  chapter  we  are  told: 
*'This  chapter  was  drawn  under  the  supervi- 
sion of  the  State  Board  of  Ommissioners 
for  Promoting  Uniformity  of  Legislation  in 
the  United  States,  composed  of  representa- 
tives appointed  under  legislative  authority  of 
the  various  states.*' 

[4]  We  shall  content  ourselves,  in  conclu- 
sion, by  calling  attention  to  some  of  the 
cases  in  which  this  court  has  maintained 
the  principle  that  a  contract  valid  at  the 
place  of  performance  should  be  enforced  in 
Virginia,  though  a  similar  contract  made  and 
to  be  performed  within  the  state  would  not 
be  upheld.  National  Mutual  Building  &  Loan 
Ass'n  V.  Ashworth,  91  Va.  706,  22  S.  E*  521 ; 
Nickels  v.  People's  Bldg.,  Ia  &  S.  Ass'n,  93 
Va.  380,  25  S.  EI  8;  Union  Central  Life  Ins. 
Go.  V.  Pollard,  94  Va.  146,  152,  26  S.  E.  421, 
36  L.  R.  A.  271,  64  Am.  St  Rep.  715;  Mid- 
dle States  Loan  Co.  v.  MiUer,  104  Va.  464« 
467,  51  S,  B.  846. 

In  Nickels  v.  People's  Bldg.,  L.  ft  S.  Ass'n, 
93  Va.  388,  25  S.  EI  11,  supra,  Keith,  P.,  ob- 
serves: "While  we  are  therefore  of  opinion 
that  this  contract  Is  unwise  and  improvi- 
dent that  its  operation  is  harsh  and  oppres- 
sive, yet  so  long  as  foreign  corporations  are 
authorized  by  the  states  which  create  them 
to  make  such  contracts,  and  are  permitted 
by  this  state  to  do  business  within  its  bor- 
ders, the  courts  have  no  choice  but  to  enforce 
them." 

We  find  no  error  in  the  judgment  com- 
plained of,  and  it  must  be  affirmed. 

Affirmed. 

KEITH,  P.,  and  OARDWELL,  J.,  absent 
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CITY  OF  RICHMOND  et  aL  v.  SUTHER- 
LAND. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1913.) 

L  Municipal  Cobpobations  (§  636*)  — Po- 
lice Courts  —  JuBisDicnoN  —  Claims  In- 
volving TiTLB  TO  Real  Property— "All 
Offenses  of  Whateveb  Natubb"— "What^ 

EVER  I^ATUBE  " 

Code  1904,'  {  4106,  as  amended  by  Act 
March  16,  19l6  (Acts  1910,  c.  284),  providing 
that  police  justices  shall  have  original  jurisdic- 
tion for  the  trial  of  "all  offenses  of  whatever 
nature"  against  the  ordinances  of  their  cities, 
gives  police  justices  jurisdiction  to  try  offenses 
against  city  ordinances,  although  there  is  in- 
volved a  bona  fide  claim  of  title  to  real  estate, 
the  use  of  the  words  ^'whatever  nature"  making 
the  language  used  comprehend  and  include 
all  offenses  against  city  ordinances,  no  matter 
what  they  are,  of  every  kind  whatsoever. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1^2;  Dec  Dig.  S 
636.  ♦] 

2.  Statutes  (t  181*)— Constbuction— Inten- 
tion—Mode  OF  Finding. 

The  paramount  inquiry  in  construing  a 
statute  is  as  to  the  intention  of  the  Legisla- 
ture, which  primarily  is  to  be  collected  from 
the  words,  except  when  the  words  are  not  ex- 
plicit, in  which  case  it  may  be  gathered  from 
the  occasion  and  necessity  for  the  statute  and 
from  a  comparison  of  its  several  parts  and 
other  acts  in  pari  materia,  sometimes  from  ex- 
traneous circumstances;  and  it  will  be  pre- 
sumed that  the  Legislature  in  amending  a  stat- 
ute knew  the  construction  put  on  it  by  the 
courts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  259,  263 ;    Dec.  Dig.  {  181.*] 

3.  Municipal  Cobpobations  (§  636*)— Po- 
lice Justices— Jurisdiction--Olaim8  In- 
volving Title  to  Real  EIbtatb— ''Expbess- 
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Code  1904,  §  4106,  as  amended  by  Act 
March  16,  1910  (Acts  1910,  c  284),  providing 
that  police  justices  shall  have  original  jurisdic- 
tion for  the  trial  of  ''all  offenses  of  whatever 
nature**  againat  the  ordinances  of  their  cities, 
"expressly,"  or  in  "express  terms,"  within  the 
rule  that  a  justice  of  the  peace  or  police  jus- 
tice -who  is  acting  under  a  statute  can  only  ex- 
ercise such  jurisdiction  as  is  expressly  confer- 
red on  him,  confers  jurisdiction  upon  police 
justices  to  try  offenses  against  city  ordinances, 
although  there  is  involved  a  bona  fide  claim  of 
title  to  real  estate. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $  1402;  Dec.  Dig.  i 
636.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2614.  2615.] 

Elrror  to  Chancery  Court  of  Richmond. 

Petition  by  J.  Leroy  Sutherland  against 
the  City  of  Richmond  and  J.  J.  Crutchfield, 
Police  Justice,  for  writ  of  prohibition.  From 
a  judgment  of  the  chancery  court  granting  a 
writ  prohibiting  the  police  justice  from  try- 
ing a  case  against  petitioner  for  violating  an 
ordinance,  the  city  brings  error.     Reversed. 

H.  R.  Pollard,  of  Richmond,  for  plaintiflf  in 
error.  Wallace  F.  Brown,  of  Richmond,  for 
defendant  in  error. 

BUCHANAN,  J.  [1]  The  question  involv- 
ed in  this  case  is  whether  or  not  a  police 
justice  of  the  city  of  Richmond  has  jurlsdic- 
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tion  of  a  prosecution  instituted  by  that  city 
against  the  defendant  in  error  for  an  alleged 
violation  of  an  ordinance  of  the  city  prohibit- 
ing encroachments  upon  its  streets  and  al- 
leys, when  it  is  made  to  appear  that  the 
right  to  impose  the  penalty  provided  by  the 
ordinance  involves  the  validity  of  a  bona 
fide  claim  of  title  to  real  estate. 

That  the  police  Justice  did  not  have  such 
Jurisdiction  under  the  charter  of  the  dty  or 
under  the  general  laws  as  they  existed  in 
May,  1907,  was  determined  in  Martin  v.  City 
of  Richmond,  108  Va.  765,  62  S.  B.  800. 
There  has  been  no  change  in  the  charter  af- 
fecting the  question  involved  since  that  deci- 
sion was  made,  but  by  an  act  of  assembly 
approved  March  16,  1910  (Acts  1910,  c.  284, 
p.  424),  section  4106  of  the  Code  was  amend- 
ed. That  amendment  it  is  claimed  by  the 
dty  was  intended  to  confer,  and  does  confer, 
the  Jurisdiction  in  question  upon  the  police 
justices  of  the  city. 

When  the  case  of  Martin  v.  City  of  Rich- 
mond arose,  the  general  law  fixing  the  Juris- 
diction of  police  Justices  was  contained  In 
sections  1016b  and  4106  of  Va.  Code  1904. 
By  section  1016b  it  was  provided,  among 
other  things,  that  the  police  Justice  of  a  city 
should  within  the  corporate  limits  of  their 
respective  cities  and  \^ltbln  one  mile  beyond 
''have  exclusive  original  Jurisdiction  for  the 
trial  of  all  offenses  against  the  ordinances  of 
their  respective  cities." 

Section  4106  contained,  among  others,  the 
following  provision,  except  the  words  in 
italics,  which  constitute  the  amendment  to  or 
change  made  in  the  section  by  the  act  of 
March  16,  1910: 

"Sec.  4106.  What  criminal  offenses  police 
Justices  and  Justices  of  the  peace  may  try. — 
The  several  police  Justices  and  Justices  of 
the  peace,  in  addition  to  the  Jurisdiction  ex- 
ercised by  them  as  conservators  of  the  peace, 
shall  have  concurrent  Jurisdiction  with  the 
circuit  courts  of  the  counties  and  the  corpo- 
ration or  hustings  court  of  the  corporations 
of  the  state  in  all  cases  of  violation  of  the 
revenue  and  election  laws  of  the  state,  and 
of  offenses  arising  under  the  provisions  of 
chapter  one  hundred  and  eighty-seven  of  sec- 
tions thirty-eight  hundred  and  one,  thirty- 
eight  hundred  and  two,  thirty-eight  hundred 
and  three,  and  thirty-eight  hundred  and  four 
of  the  Code  of  Virginia;  and  except  when  it 
Is  otherwise  specially  provided,  shall  have 
exdusive  original  Jurisdiction  for  the  trial 
of  all  other  misdemeanor  cases  occurring 
within  their  Jurisdiction  in  their  respective 
magisterial  districts,  in  all  of  which  cases  the 
punishment  may  be  the  same  as  the  circuit 
courts  of  the  counties  and  the  corporation  or 
hustings  courts  of  the  corporations  are  au- 
thorized to  impose,  and  shall  have  exclusive 
original  jurisdiction  for  the  trial  of  all  of- 
fenses of  whatever  nature  against  the  ordi- 
nances of  the  respective  cities  for  which  they 
BhaU   he  appointed,   except  in  those  cities 


toKose  charter  confers  upon  the  mayor  the 
authority  to  try  such  offenses" 

The  only  question,  therefore,  we  have  to 
consider  and  determine  is  whether  or  not 
section  4106  of  the  Code,  as  amended  by  the 
act  of  March  16,  1910,  confers  upon  the  police 
Justice  of  the  dty  the  Jurisdiction  in  ques- 
tion. 

[2]  In  construing  a  statute  the  paramount 
inquiry  is:  What  was  the  intention  of  the 
Legislature?  That  intention  may  be  discov- 
ered from  different  signs.  As  a  primary  rule, 
it  is  to  be  collected  from  the  words.  When 
the  words  are  not  explidt,  it  may  be  gather- 
ed from  the  occasion  and  necessity  of  the 
statute  being  passed,  from  a  comparison  of 
its  several  parts  and  of  other  acts  in  pari 
materia,  and  sometimes  from  extraneous  cir- 
cumstances which  may  throw  light  on  the 
subject  Fox's  Adm'r  v.  Commonwealth,  16 
Grat  (57  Va.)  1,  10;  Claflhi,  etc.,  v.  Steen- 
bock  &  Co.,  18  Grat.  (59  Va.)  at  pages  860, 
861;  Vicars  v.  Salyer,  111  Va.  307,  309,  68 
S.  B.  988;  N.  &  P.  T.  Co.  v.  Ellington's 
Adm'r,  108  Va.  245,  255,  256,  61  S.  E.  779,  17 
L.  R.  A.  (N.  S.)  117. 

Before  considering  the  language  of  the  said 
amendment,  it  may  be  well  to  inquire  (1) 
what  was  the  law  before  that  amendment 
was  made;  and  (2)  what  was  the  mischief 
and  defect  against  which  the  previous  law 
did  not  provide. 

As  before  stated,  the  law  In  existence  prior 
to  the  amendment  of  section  4106  of  the 
Code  by  the  act  of  March  16,  1910,  did  not 
confer  upon  a  police  Justice  Jurisdiction  to 
try  any  case  for  the  violation  of  any  ordi- 
nance of  the  city  where  it  was  made  to  ap- 
pear that  the  right  to  Impose  the  penalty  in- 
volved the  validity  of  a  bona  fide  claim  of 
title  to  real  estate.  Neither  was  there  any 
original  Jurisdiction  in  any  of  the  courts  of 
record  in  the  dty  of  Richmond  to  try  such 
cases;  for  sections  1016b  and  4106  of  the 
Code  provided  that  Justices  of  the  peace  and 
police  Justices  should  have  concurrent  Juris- 
diction with  the  circuit  courts  of  the  coun- 
ties and  the  corporation  or  hustings  courts 
of  the  dties  in  all  cases  of  the  violation  of 
the  revenue  and  election  laws  of  the  state, 
and  of  offenses  arising  under  the  provisions 
of  chapter  187  of  the  Code  (offenses  against 
public  policy),  and  under  sections  3801  to 
3804,  inclusive  (offenses  against  Sunday  laws), 
and  should  have,  except  as  otherwise  pro- 
vided, exclusive  original  Jurisdiction  for  the 
trial  of  all  other  misdemeanors  and  offenses 
against  city  ordinauces  occurring  within 
their  respective  Jurisdictions.  The  defect  In 
the  law,  as  it  was  prior  to  the  said  amend- 
ment, was  that,  while  certain  acts  were 
made  criminal  offenses  by  statutes  and  by 
ordinances,  no  tribunal  was  vested  with  orig- 
inal Jurisdiction  to  try  persons  charged  with 
such  offenses,  where  the  right  to  impose  the 
penalty  involved  the  validity  of  a  bona  fid« 
claim  of  title  to  real  estate. 

The  only  change  made  in  section  4100  ^f 
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the  Code  by  the  act  of  March  16,  1910,  waa 
to  provide  that  the  police  Justioea  and  Jns- 
Ucea  of  the  peace,  in  addition  to  the  Juris- 
diction thereinbefore  conferred  upon  them, 
"shall  have  exclusive  original  jurisdiction  for 
the  trial  of  aU  offenses  of  whatever  tuiture 
against  the  ordinances  of  their  respective 
cities  for  which  they  shall  be  appointed  ex- 
cept In  those  cities  whose  charter  confers 
u^n  the  mayor  authority  to  try  such  of- 
fenses." Construing  the  language  of  the 
amendment  In  the  light  of  the  law  as  It  was 
when  the  amendment  was  made  and  the  de- 
fect against  which  the  old  law  did  not  pro- 
vide (matters  of  which  the  court  must  assume 
the  Legislature  were  fully  cognizant),  what 
was  the  purpose  or  Intention  of  the  Legisla- 
ture in  making  the  amendment?  It  is  not 
suggested  that  the  Legislature  had  or  could 
have  had  any  other  object  in  view  than  rem- 
edying the  defect  in  the  law  as  it  existed 
when  the  amendment  was  made.  That  de- 
fect might  have  been  corrected  either  by  con- 
ferring upon  some  court  of  record  Jurisdic- 
tion to  try  such  off^ses,  or  by  conferring 
that  Jurisdiction  upon  Justices  of  the  peace  or 
police  Justices.  The  amendment  malces  no 
change  in  the  Jurisdiction  of  courts  of  rec- 
ord. Its  only  effect,  therefore,  if  It  Is  to  be 
given  any  force  whatever,  was  to  enlarge  the 
Jurisdiction  of  police  Justices  and  Justices  of 
the  peace.  It  must  be  presumed  that  the  Leg- 
islature, In  making  the  amendment,  which 
is  not  made  by  altering  the  verbiage  of  the 
section  amended  as  it  originally  existed,  but 
is  by  the  addition  of  a  new  provision,  intend- 
ed by  this  added  provision  to  make  some 
change  in  the  existing  law.  See  36  Oyc. 
1165;  Sutherland  on  Stat  Coustr.  §  332; 
Sedgwick  on  Constr.,  etc.,  229;  Rich  v.  Key- 
ser,  54  Pa.  86,  89;  People  vt  Weinstock,  117 
App.  Dlv.   168,  102  N.  Y.  Supp.  349,  351. 

It  must  be  presumed,  further,  that  In  mak- 
ing the  amendment  the  Legislature  acted 
with  full  knowledge  of  and  in  reference  to 
the  existing  law  upon  the  same  subject  and 
the  construction  placed  upon  it  by  the  courts. 
See  36  Cyc.  1135,  1146;  Sutherland  on  Stat 
Constr.  I  333. 

Unless,  therefore,  In  making  the  amend- 
ment the  Legislature  Intended  to  change  the 
law  as  to  the  Jurisdiction  of  police  Justices, 
as  determined  In  the  case  of  Martin  v.  City 
of  Richmond,  supra,  the  addition  made  to 
section  4106  by  the  amendment  in  question 
was  wholly  unnecessary  and  could  accom- 
plish nothing;  for  by  section  1016b  of  the 
Code,  as  it  was  at  that  time  and  when  the 
case  of  Martin  v.  City  of  Richmond  arose, 
police  Justices  were  given  "exclusive  original 
Jurisdiction  for  the  trial  of  all  offenses 
against  the  ordinances"  of  their  respective 
cities.  If  that  provision  of  section  101Gb 
was  in  the  mind  of  the  Legislature  when  sec^ 
tion  4106  was  amended,  as  It  must  be  as- 
sumed It  was,  why  was  the  phraseology 
changed  and  language  of  more  comprehen- 
sive meaning  used,  if  It  was  only  intended 


to  reiterate  In  section  4106  the  provision 
contained  in  section  1016b  as  to  the  Jurisdic- 
tion of  police  Justices  over  offenses  for  the 
violation  of  city  ordinances?  In  section 
1016b  the  language  Is  that  the  police  Justices 
shall  have  exclusive  original  Jurisdiction  for 
the  trial  of  "all  offenses  against  the  ordi- 
nances" of  their  respective  cities;  whUe  the 
language  of  the  amendment  is  that  they  shall 
have  exclusive  original  Jurisdiction  for  the 
trial  of  "all  offenses  of  whatever  nature" 
against  the  ordinances  of  their  respective 
cities. 

It  was  not  held  in  Martin  v.  City  of  Rich- 
mond that  the  police  Justice  did  not  have 
Jurisdiction  generally  to  try  cases  for  the 
violation  of  a  city  ordinance  in  reference 
to  streets  and  alleys,  but  only  that  his  Juris- 
diction was  ousted  in  cases  of  a  certain  na- 
ture or  character,  viz.,  where  it  appeared 
that  the  case  was  one  which  involved  a  bona 
fide  claim  of  title  to  real  estate.  It  was 
the  nature  or  character  of  the  particular 
case  which  ousted  the  police  Justice's  Juris- 
diction, and  not  a  lack  of  Jurisdiction  gen- 
erally over  offenses  for  the  violation  of  dty 
ordinances  against  digging,  etc.,  or  obstruct- 
ing, etc.,  its  streets  or  alleys.^ 

Police  Justices  having  Jurisdiction  gener- 
ally over  all  offenses  for  the  violation  of 
dty  ordinances,  except  those  of  a  particular 
nature  or  character,  under  the  decision  of 
Martin  v.  City  of  Richmond,  as  the  law  than 
existed,  it  would  seem  beyond  question  that 
the  Legislature  is  making  an  amendment  to 
that  law  by  the  addition  of  the  term  "of 
whatever  nature"  after  the  words  "all  of- 
fenses," as  used  in  section  1016b,  must  have 
Intended  that,  no  matter  what  was  the  na- 
ture or  character  of  the  violation  of  the  dty 
ordinance,  the  police  Justice  should  have 
Jurisdiction  over  It  Some  effect  must  be 
given  to  the  term  "of  whatever  nature"  added 
to  the  language  of  the  former  law,  if  prac- 
ticable, for  the  courts  in  interpreting  the 
amendment  must  gather  the  legislative  in- 
tent not  from  a  part,  but  from  all  the  words 
used,  and  are  only  Justified  In  rejecting  any 
part  of  it  when  it  has  be^i  found  Impossible 
to  give  effect  to  all  the  language  used  and 
reach  a  rational  conclusion.  Postal  Tel.  Co. 
V.  F&rmville,  96  Va.  661,  664,  665,  32  S.  £L 
468;  Smith  v.  Bryan,  etc.,  100  Va.  199,  40 
S.  BL  652. 

The  word  "whatever"  is  defined  by  Web- 
ster as  "all  that ;  no  matter  what ;  any  kind 
soever  that  it  may  be."  The  language  used 
comprehends  and  Includes  all  offenses  against 
city  ordinances,  no  matter  what  they  are,  of 
every  kind  whatsoever,  if  the  words  are  to 
be  given  thdr  usual  and  accepted  meaning. 
By  holding  that  the  Legislature  intended  to 
confer  upon  police  Justices  Jurisdiction  over 
the  class  of  cases  in  question  effect  will  be 
given  to  every  part  and  to  all  the  language 
of  the  amendment,  the  defect  in  the  former 
law  will  be  remedied  by  providing  tribunals 
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for  the  trial  of  offenses  of 'which  no  court 
under  the  old  law  had  original  Jurisdiction, 
and  the  conclusion  avoided  that  the  Legis- 
lature, with  full  knowledge  of  the  old  law 
and  the  defect  therein,  was  guilty  of  the  un- 
wisdom of  wasting  time  and  money  in  going 
through  the  various  stages  necessary  to 
amend  a  statute  without  Intending  In  any 
manner  to  change  It  or  to  remedy  a  known 
defect  In  the  law. 

[3]  But  It  Is  argued  that,  even  If  the  Leg- 
islature did  Intend  to  confer  upon  police 
Justices  the  jurisdiction  In  question.  It  has 
failed  to  accomplish  Its  purpose. 

It  Is  not  and  could  not  be  contended  that 
the  Legislature  did  not  possess  the  power 
to  confer  such  jurisdiction  on  a  police  justice 
or  justice  of  the  peace,  since  by  section  8, 
art.  1,  of  the  Constitution,  It  Is  declared, 
after  reiterating  the  ancient  safeguards  for 
the  protection  of  the  life  and  liberty  of  the 
Individual,  "that  the  General  Assembly  may 
provide  for  the  trial  of  offenses  not  punish- 
able by  death  or  confinement  In  the  peniten- 
tiary by  a  justice  of  the  peace,  without  a 
jury,  pre^rvlng  in  all  such  cases  the  right 
of  the  accused  to  an  appeal  to  and  to  a  trial 
by  jury  In  the  circuit  or  corporation  court." 
But  the  contention  Is  that  a  justice  of  the 
peace  or  police  justice  can  only  exercise  such 
jurisdiction  as  Is  expressly  conferred  on 
him,  and  that  the  amendment  to  section 
4106  does  not  expressly  confer  the  jurisdic- 
tion In  question. 

It  is  well  settled  in  this  state,  and  gener- 
ally it  seems,  that  a  justice  of  the  peace 
(and  a  police  justice)  who  is  acting  under 
a  statute  can  only  exercise  such  jurisdic- 
tion as  is  expressly  conferred  on  him.  Mar- 
tin V.  City  of  Richmond,  supra,  and  cases 
dted ;  24  Oyc.  440 ;  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  27,  36.  But  the  question  is:  What  is 
meant  by  the  terms  "expressly  conferred"  or 
••conferred  in  express  terms"?  Do  they 
mean  that  in  order  to  confer  jurisdiction 
over  a  number  of  offenses  that  each  offense 
must  be  described  specifically,  or  that  such 
description  shall  be  made  of  them  as  will 
show  clearly  and  plainly  what  offenses  they 
are?  In  other  words,  if  it  is  desired  by  the 
Legislature  to  confer  jurisdiction  upon  a 
justice  of  the  peace  or  police  justice  over  all 
offenses  of  which  no  other  court  has  juris- 
diction, would  it  be  necessary  to  set  out  at 
length  every  such  offense  or  every  class  of 
such  offenses,  or  would  it  be  sufficient  to  use 
general  language  so  comprehensive  and 
clear  as  to  manifestly  show  that  it  was  the 
Intention  of  the  Legislature  to  confer  juris- 
diction upon  justices  over  all  such  offenses, 
no  matter  what  was  the  nature  or  charac- 
ter of  the  offense? 

If  it  be  necessary  that  the  jurisdiction 
shall  be  conferred  by  describing  each  particu- 
lar offense,  or  each  particular  class  of  of- 
fenses, then  neither  section  4106  nor  section 


1016b  does  this,  and  much  of  the  jurisdic- 
tion now  exercised  by  justices  of  the  peace 
and  police  justices  is  in  excess  of  their  pow- 
ers. If;  however,  the  Jurisdiction  can  be 
conferred  by  the  use  of  general  language  so 
comprehensive  and  clear  as  to  manifestly 
show  that  it  was  the  intention  of  the  Legisla- 
ture to  confer  jurisdiction  upon  police  jus- 
tices over  all  offenses  against  dty  ordinanc- 
es of  which  no  other  tribunal  has  jurisdic- 
tion, t^^en  the  language  of  section  4106,  as 
amended  by  the  act  of  March  16,  1910,  must 
be  held  sufficient  to  confer  the  jurisdiction 
in  question. 

The  word  "express"  Is  defined  by  Webster 
as  directly  and  distinctly  stated;  expressed, 
not  merely  implied  or  left  to  inference;  as 
an  express  commandment:  hence  definite, 
clear,  explicit,  unmistakable ;  not  dubious  or 
ambiguous.  He  defines  "expressly"  as  "in 
an  express  manner;  in  direct  or  unmistaka- 
ble terms;    explicitly;   definitely;    directly." 

In  Worcester  the  meaning  of  "express"  is 
given  as,  '*ln  direct  terms,  not  implied,  not 
dubious,  clear,  definite,  explicit,  plain,  man- 
ifest." The  word  "expressly"  is  defined  by 
him  to  mean,  "in  direct  terms,  plainly." 

Bouvier's  Law  Dictionary  gives  the  defi- 
nition of  "express"  as  "stated  or  declared,  as 
opposed  to,  implied;  that  which  is  made 
known  and  not  left  to  implication." 

It  is  clear,  as  it  seems  to  us,  that  sec- 
tion 4106  of  the  Code,  as  amended  by  the  act 
of  March  16,  1910,  in  providing  that  police 
justices  shall  have  original  jurisdiction  for 
the  trial  of  "all  offenses  of  whatever  nature" 
against  the  ordinances  of  their  respective 
cities,  "expressly"  or  in  "express  terms" 
within  the  ordinary  sense  or  meaning  of 
those  words,  confers  Jurisdiction  upon  police 
justices  for  the  trial  of  offenses  against  dty 
ordinances,  although  there  Is  involved  a 
bona  fide  claim  of  title  to  real  estate,  and 
that  the  chancery  court  erred  in  not  so  de- 
ciding. 

Its  judgment  must,  therefore,  be  reversed 
and  annulled,  and  this  court  will  enter  such 
judgment  denying  the  writ  of  prohibition  as 
it  ought  to  have  entered. 

Reversed. 

(114  Va.  66») 

PENN  et  aL  v.  TUCKER  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
March  18,  1913.) 

1.  Executors  and  Administrators  (8  406*)— 
Salb  or  Pbopebtt  — Proceeds  — Distribu- 
tion. 

Where,  during  the  admioistration  of  an  es- 
tate which  was  indebted  to  judgment  creditors, 
the  court  directed  a  sale  of  property  subject  to 
tiomestead,  and  required  that  the  receiver  in- 
vest the  fund  for  the  benefit  of  the  infants  dur- 
ing their  minority,  and  that  on  the  termination 
of  the  homestead  estate  the  principal  should  be 
applied  to  the  judgment,  after  which  the  de- 
cree was  removed  from  the  docket,  with  leave 
to  reinstate  it  at  any  time  within  three  years. 
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the  decree  was  not  final:  and  the  principal 
sum  having  been  deposited  in  a  bank,  and  re- 
maining until  the  termination  of  the  homestead 
without  ever  having  been  applied  to  the  judg- 
ment, its  subsequent  disposition  waa  subject  to 
further  order  of  the  court 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  §  1612% ;  Dec. 
Dig.  {  406w*] 

2.  Equity  (§  446*)— Original  Bux  of  Re- 
view—Improvident  Decree. 

Where  a  decree  had  been  improvidently  en- 
tered in  a  partition  suit  removing  it  from  the 
doclcet  before  the  rights  of  the  parties  with  re- 
spect to  a  fund  on  deposit  in  a  bank  had  been 
adjusted  and  the  money  disposed  of,  and  de- 
fendants had  never  appeared  in  the  litigation, 
or  in  any  way  made  demand  either  against  the 
estate  of  the  decedent  who  formerly  owned  the 
land,  or  to  the  specinc  fund,  and  the  fund  re- 
mained an  unadministered  asset  of  the  estate, 
to  which  decedent's  widow  and  children  were 
entitled,  but  there  was  no  one  that  could  with- 
draw the  same  from  the  bank  in  which  it  was 
deposited  without  the  aid  of  a  court  of  equity, 
and  the  time  had  passed  within  which  a  bill  of 
review  could  be  filed,  complainants  could  ob- 
tain relief  by  means  of  an  original  bill  in  the 
nature  of  a  bill  of  review,  under  the  rule  that 
any  matter  clearly  showing  that  a  decree  is 
improper,  though  not  obtained  by  fraud,  collu- 
sion, or  surprise,  may  be  made  the  ground  for 
impeaching  the  decree  by  an  original  bill  in  the 
nature  of  a  bill  of  review. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  §§  1079-1090;    Dec  Dig.  |  446.*] 


Appeal  from  Clrcnit  Court,  Henry  Gounty. 

Suit  by  Hunter  K.  Penn  and  others  against 
Wesley  A.  Tucker  and  others.  Decree  for  de- 
fendants, and  complainants  appeaL  Re- 
versed. 

Geo.  H.  Marshall,  of  Martinsville,  for  ap- 
pellants. 

WHITTLrB.  J.  The  subject  of  this  litiga- 
tion is  $281,  with  Interest  from  June  25,  1910, 
being  the  remnant  of  a  fund  arising  from  the 
proceeds  of  sale  of  a  storehouse  and  lot  In 
Martinsville,  Va.  The  property  was  Jointly 
owned  by  J.  B.  Anglin  and  J.  GL  Penn,  and 
upon  the  death  of  the  latter  on  February  1, 
1890,  Anglin  brought  a  suit  for  partition 
against  his  widow  and  heirs.  The  property 
was  accordingly  sold  for  partition  in  1902. 
In  that  suit  an  account  of  debts  against 
Penn*s  estate  was  ordered.  His  estate  was 
heavily  indebted,  and  the  commissioner  re- 
ported a  large  number  of  Judgments,  which 
had  been  obtained  in  a  creditors'  suit  against 
the  administrator  and  others,  as  subsisting 
debts  against  the  estate.  None  of  the  credi- 
tors appeared  to  prosecute  these  demands; 
indeed,  all  the  Judgments  were  assigned  to 
the  widow,  with  the  following  exceptions:  A 
Judgment  in  favor  of  Tucker,  Smith  &  Go., 
for  $65.97,  and  one-half  of  a  Judgment  in  fa- 
vor of  E.  G.  Leigh,  Jr.,  &  Co.,  for  $21.12.  The 
fund  involved  constituted  a  part  of  the  home- 
stead set  apart  to  the  infant  children  of  J. 
G.  Penn. 

By  a  decree  of  the  January  term,  1903,  the 
court   directed  its  receiver,   H.   G.  Mullins 


(who  has  since*  died),  to  invest  the  fund  for 
the  benefit  of  the  infants  during  their  minor- 
ity, and  declared  that  upon  the  termination 
of  the  homestead  estate  the  principal  was  to 
be  applied  to  the  three  above-mentioned  Judg- 
ments. By  decree  of  the  June  term,  1903,  the 
case  was  removed  from  the  docket,  with  leave 
to  reinstate  it  at  any  time  within  three  years. 

When  the  homestead  expired  on  June  25, 
1910,  the  firms  of  Tucker  &  Go.  and  Tucker, 
Smith  &  Go.,  formerly  Baltimore  merchants, 
had  long  since  gone  out  of  business,  and  the 
members  of  the  partnerships  could  not  be  lo- 
cated. Letters  addressed  to  the  firms  in  1903 
were  returned  unclaimed.  The  attorney  who 
had  formerly  represented  the  firms  made 
fruitless  search  for  his  clients,  and  testified 
that  he  had  not  heard  of  or  from  them  in 
eight  or  ten  years.  E.  G.  Leigh,  Jr.,  of  the 
late  firm  of  E.  G.  Leigh,  Jr.,  &  Co.,  of  Rich- 
mond also  assigned  his  one-half  of  the  Judg- 
ment in  favor  of  that  firm  to  the  widow.  He 
disclaimed  all  interest  in  the  other  half  of 
the  Judgment,  and  did  not  assert  it  against 
Penn's  estate,  but  doubted  his  right,  as  sur- 
viving partner,  to  assign  it  And,>  moreover, 
stated  that  his  former  partner  was  dead  and 
the  estate  settled  up. 

In  November,  1911,  the  widow  and  children 
of  James  C  Penn  filed  their  bill  against  the 
firms  of  Tucker  &  Co.,  Tucker,  Smith  &  Co., 
and  the  administrator  and  heirs  of  William 
H.  Palmer,  deceased,  late  member  of  the  firm 
of  E.  G.  Leigh,  Jr.,  &  Co.,  praying  that  the 
unclaimed  fund  of  $281  be  decreed  to  them. 
There  was  no  appearance  on  the  part  of  the 
defendants  and  from  a  decree  dismissing  the 
bill  this  appeal  was  allowed. 

[1]  The  reason  given  by  the  circuit  court 
for  dismissing  appellants*  bill  was  that  the 
decree  in  the  partition  suit  was  a  final  decree 
and  operated  automatically  to  apply  the  fund 
in  question  to  the  Judgments  to  which  it  re- 
ferred, and  that  this  was  true,  although  '*the 
creditors  to  whom  the  court  decreed  the  fund 
have  not  claimed  it  since  the  expiration  ot 
the  homestead  interest" 

We  do  not  so  interpret  the  decree.  The 
fund  was  placed  in  the  hands  of  a  receiver 
of  the  court  for  investment  and  administra- 
tion. The  receiver  deposited  it  in  his  name 
in  the  People's  Bank  of  Martinsville,  and  the 
interest  was  paid  to  the  guardian  of  the  Penn 
children  during  their  minority.  The  princi- 
pal sum  is  still  on  deposit  in  the  bank,  and  is 
subject  to  the  order  and  disposal  of  the  court. 
It  has  never,  in  fact,  been  applied  to  the 
Judgments  of  the  defunct  firms;  and  since 
the  declaration  in  the  decree  of  the  January 
term,  1903,  that  it  was  to  be  so  applied,  it 
has  been  made  to  appear  that  such  applica- 
tion is  improper  and  impossible. 

[2]  The  foregoing  summary  of  undisputed 
facts  presents  this  situation:  A  final  decree 
had  been  improvidently  entered  in  the  parti- 
tion suit,  removing  it  from  the  docket  before 
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the  rights  of  the  parties  with  respect  to  the 
fund  on  deposit  in  bank  had  been  adjusted 
and  the  money  disposed  of.  The  appellees 
had  never  appeared  in  the  litigation,  or  in 
any  way  made  demand  either  against  the  es- 
tate of  the  decedent  or  to  the  specific  fund. 
The  firms  had  long  since  passed  oat  of  exist- 
ence, and  the  members  could  not  be  found. 
The  deposit  constituted  an  unadministered 
asset  of  the  estate,  to  which  the  appellants, 
as  widow  and  children  of  the  deceased,  were 
Indisputably  entitled;  and  no  one  was  au- 
thorized to  withdraw  the  fund  from  the  bank, 
ahd  appellants  could  not  collect  it  without 
the  aid  of  a  court  of  equity.  The  time  had 
passed  within  which  a  bill  of  review  could  be 
filed,  and  under  the  practice  in  such  case  the 
remedy  is  by  an  original  bill  in  the  nature  of 
a  bill  of  review.  Fore  v.  Foster,  86  Va.  104, 
107,  9  S.  B.  497,  and  authorities  cited. 

In  16  Cyc.  532,  it  is  said:  "Bills  to  Im- 
I)each  decrees  for  fraud  or  other  like  causes, 
while  partaking  in  some  respects  of  the  na- 
ture of  bills  of  review,  are  original  bills,  gov- 
erned by  general  equitable  principles" — citing 
Keran  v.  Trice,  75  Va.  COO. 

In  note  93,  p.  533,  this  statement  occurs: 
"Bill  in  nature  of  J)ill  of  review, — ^Any  matter 
elearly  showing  that  a  decree  is  improper,  al- 
though not  obtained  by  fraud,  collusion,  or 
surprise,  may  be  made  the  ground  for  im- 
peaching the  decree  by  an  original  bill  In  the 
nature  of  a  bill  of  review.  Gregory  v.  Len- 
nlng,  54  ^Id.  51;  Arnold  v.  Moyers,  1  Lea 
(Tenn.)  308." 

The  bill  in  the  present  case  comes  within 
the  principle  laid  down  by  the  authorities, 
and  the  plaintiffs  are  shown  to  be  entitled  to 
the  relief  prayed  for.  The  decree  of  the  cir- 
cuit court,  dismissing  the  bill,  must  therefore 
be  reversed,  and  the  case  remanded,  with  di- 
rections to  withdraw  the  fund  from  the  bank, 
and,  after  paying  the  costs  of  litigation,  to 
distribute  the  residue  among  the  widow  and 
children  of  J.  G.  Penn,  deceased,  as  their 
rights  may  appear. 

Reversed. 


<114  Va.  662) 

HALL'S  ADM'R  et  al.  ▼.  WHITE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1,  DowEB  <f  46*)— RroHT  of  Dower— Pbop- 
EBTT— Subject  to  Dower. 

A  husband's  beneficial  interest  in  land 
against  which  there  are  charges  and  liens  is 
only  in  the  surplus  of  the  proceeds  of  a  sale  of 
the  land  after  the  liens  and  charges  have  been 
discharged;  and  his  widow  is  dowable  only  in 
this   surplus. 

[Ed.  Note.— For  other  cases,  see  Dower,  Gent 
Dig.  H  »2,  145-153 ;   Dec.  Dig.  S  46.*] 

2.  Trusts   (S   184*)— Account  or  Trustee— 
Oharqes  and  Cbedits. 

Where  a  trustee  has  personally  paid  the 
greater  part  of  the  purchase  price  of  the  trust 
estate,  amounts  which  he  received  from  rents 
.*ind  tne  sale  of  timber  should  not  be  deducted 


from  the  price  paid  by  him  and  owing  to  him, 
where  he  has  expended  those  amounts  in  im- 
provements on  the  trust  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  i  238;   Dec  Dig.  §  184.*] 

3.  Appeal   and    Error    (|   541*)— Record- 
Statement  OF  Costs. 

The  statement  of  costs  attached  to  the  pe- 
tition of  appellants  for  appeal  is  no  part  of  the 
record,  and  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2407 ;  Dec.  Dig.  {  541.*] 

4.  Costs  (|  217*)— Order  to  Retax. 

An  order  to  the  clerk  of  the  court  "to  re- 
tax  the  costs  herein,  showing  the  amount  of 
costs  chargeable  to  plaintiff  and  defendants,  re- 
spectively,** does  not  determine  how  the  costs 
are  to  be  paid,  but  reserves  that  point  for  fu- 
ture consideration  and  adjudication. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §  822 ;    Dec.  Dig.  §  217.*] 

6.  Trusts  (f  196*)— Order  to  Sell  Land- 
Time  TO  Redeem. 

Where  the  court  orders  land  held  by  a 
trustee  sold  to  pay  demands  by  the  trustee  for 
money  expended,  etc.,  the  fact  that  no  time  was 
given  in  which  to  redeem  the  land  is  not  a 
valid  objection,  where  it  does  not  appear  that 
in  sales  of  this  character  time  to  redeem  should 
be  given. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  251 ;   Dec.  Dig.  §  196.*] 

Appeal  from  Circuit  Coart,  Buckingham 
County. 

Suit  by  W.  E.  Hall's  administrator  against 
H.  M.  White  and  others.  From  a  decree 
ascertaining  and  determining  the  balance 
due  H.  M.  White,  and  establishing  such 
amount  as  an  equitable  lien  upon  a  contract 
to  land,  plaintiffs  appeal.    Affirmed. 

F.  C.  Moon,  of  Lynchburg,  for  appellants. 
A.  B.  Diclcinson  and  A.  L.  Holladay,  both  of 
Richmond,  for  appelleea 

CARDWELIi,  J.  This  is  a  second  appeal 
to  this  court  in  this  cause.  For  a  statement 
of  the  pleadings  in  the  case,  the  facts  prov- 
en therein,  and  the  proceedings  had  thereon 
in  the  trial  court,  we  refer  to  the  opinion  of 
this  court  on  the  former  appeal.  113  Va. 
— ,  74  S.  B.  212. 

W.  E.  Hall  died  before  the  entry  of  the 
final  decree  of  the  circuit  court  reviewed 
by  this  court  on  the  former  appeal,  which 
settled  the  dower  rights  of  Ills  widow,  Delia 
M.  Hall,  and  the  rights  of  Emily  B.  Hall, 
his  Infant  daughter,  in  the  tract  of  438  acres 
of  land,  the  subject-matter  of  the  controver- 
sy ;  and  by  the  decree  of  this  court  reversing 
the  decree  appealed  from  the  cause  was  re- 
manded to  the  circuit  court  for  a  sale  of  the 
land  "to  meet  the  liens  and  cliarges  estab- 
lished thereon  by  this  decision,  Including  the 
conunuted  dower  of  the  widow  of  W.  E.  Hall 
in  the  surplus  of  the  purcliase  money,  after 
deducting  the  amount  of  payments  made  by 
H.  M.  White  on  the  original  purchase,  with 
interest,  which  amounts  constitute  a  para- 
mount charge  to  the  dower  right  of  the  wid- 
ow in  the  land.  If  there  should  be  a  bal- 
ance of  purchase  money  after  satisfying  the 
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enumerated  demands  upon  the  same  with 
costs  of  suit  such  balance  shall  be  decreed  to 
Emily  E3.  Hall." 

The  appellee  H.  M.  White  having  prevail- 
ed in  thiB  court,  the  said  decree  reversing 
the  decree  of  the  circuit  court  and  remand- 
ing the  cause,  of  course,  awarded  costs  in 
his  favor,  recoverable  out  of  the  funds,  if 
any,  under  the  control  of  the  court  applicable 
to  their  payment,  and,  if  no  such  funds,  then 
recoverable  from  the  appellees;  assets,  if 
any,  of  W.  m  Hall  in  the  hands  of  his  admin- 
istrator being  first  liable  therefor. 

It  was  also  ascertained  and  decided  on  the 
former  appeal  that  when  the  land,  which  is 
the  subject-matter  of  this  litigation,  was 
purchased  in  1892  the  deed  therefor,  with 
the  knowledge  and  assent  of  W.  E.  Hall, 
was  made  to  H.  M.  White,  as  trustee  for  W. 
B.  Hall,  whereby  a  trust  relation  was  created 
between  White,  as  trustee,  and  his  cestui 
Que  trust;  that  W.  E.  Hall  only  contributed 
one-half  of  the  cash  payment,  $734,  and  un- 
til the  commencement  of  this  litigation  in 
1902  neither  paid,  nor  offered  to  pay,  any 
part  of  the  deferred  payments  of  the  pur- 
chase money,  amounting  to  $1,466,  which  was 
payable  at  one  and  two  years,  in  equal  in- 
stallments bearing  interest  from  June  1, 
1892,  and  secured  by  a  contemporaneous  deed 
upon  the  land,  but  the  whole  of  these  de- 
ferred payments,  as  well  as  one-half  the 
cash  payment  for  the  land,  were  paid  by  H. 
M.  Whitie;  nor  did  W.  B.  Hall  assert  any 
claim  against  White,  either  with  respect  to 
the  land  or  the  rents  and  profits  received 
therefrom,  or  for  timber,  ties,  and  tan  bark 
cut  therefrom,  or  demand  of  White  an  ac- 
counting as  trustee  or  otherwise ;  that  after 
the  bulk  of  the  timber,  etc.,  had  been  cut 
and  removed  with  the  tacit  consent  of  W. 
E.  Hall  the  land  was  lying  out  in  an  uncul- 
tivated condition,  unfenced  and  unimproved, 
with  the  exception  of  two  dilapidated  and 
abandoned  cabins,  and  was  wholly  unproduc- 
tive for  agricultural  purposes ;  that  in  these 
circumstances  White  took  possession  of  the 
land  and  by  intelligent  management  and  in- 
dustry, and  the  expenditure  of  large  siuus  of 
money  in  labor  and  fertilizers,  gradually, 
from  year  to  year,  transformed  this  wild 
land  into  a  well-equipped  and  profitable 
farm;  and  that,  in  addition.  White  expend- 
ed $200  in  fencing,  and  erected  outhouses  and 
dwelling  houses  at  a  cost  of  over  $2,000,  so 
that  by  these  means  this  property,  which  was 
of  trifling  value,  had  become  of  considerable 
value  and  estimated  to  be  worth  over  $6,000. 

The  court  having  on  the  first  appeal  set- 
tled the  principles  upon  which  an  account 
should  be  stated  between  H.  M.  White,  trus- 
tee, and  the  estate  of  his  cestui  que  trust, 
W.  EX  Hall,  and  the  cause  having  been  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings to  be  had  therein  in  accordance 
with  this  court's  opinion,  the  circuit  court, 
upon  a  statement  of  account  made  at  bar 


and  considered  as  being  in  accordance  with 
the  opinion  of  this  court,  ascertained  and  de- 
termined that  the  balance  due  H.  M.  While 
was  $3,624.83,  with  interest  thereon;  and 
by  the  decree  now  under  review  established 
this  debt  due  to  White  as  an  equitable  lien 
upon  the  tract  of  land  in  question,  "to  be 
paid  out  of  the  proceeds  of  the  sale  thereof 
to  White  in  preference  and  prior  to  any  and 
all  claims  of  said  W.  E.  Hall  and  those 
claiming  by,  through,  or  .under  him,  includ- 
ing the  dower  rights  of  his  widow.  Delia  M. 
Hall.**  The  court  further,  upon  the  said 
statement  of  account  made  at  bar,  the  re- 
port of  its  receiver  as  to  the  rents  collected 
by  him  from  the  land  Involved  in  the  litiga- 
tion and  other  data  before  it,  directed  the  ap- 
plication of  the  funds  under  the  control  of  the 
court  to  the  payment  of  costs  to  H.  M.  White, 
which  had  been  ascertained  to  be  due  to  him» 
and  decreed  a  said  of  the  land  by  commis- 
sioners appointed  for  the  purpose,  the  sale 
to  be  made  under  conditions  and  upon 
terms  prescribed  in  the  decree. 

The  appellants,  F.  C.  Moon,  administrator 
of  W.  B.  Hall,  deceased,  Delia  M.  Hall,  and 
Emily  B.  Hall,  in  their  petition  for  this  ap- 
peal and  assignments  of  error  made  therein, 
do  not  appear  to  complain  of  the  calcula- 
tions contained  in  the  statement  made  at  bar 
and  upon  which  the  decree  appealed  from 
is  based,  except  as  to  costs;  but  their  com- 
plaint is  of  the  principles  on  which  those 
calculations  are  made.  In  other  words,  their 
contention  is  that  the  circuit  court,  in  its 
decree,  erred  in  placing  the  whole  of  White*s 
claim  against  the  trust  subject,  including  his 
claims  for  improvements,  fencing,  etc,  and 
for  one-half  of  the  debt  paid  by  him  to 
Leake  &  Co.,  prior  to  the  dower  rights  of 
appellant  Delia  M.  Hall. 

The  matters  involved  in  this  contention 
wqre  considered  by  this  court  on  the  former 
appeal  in  this  cause,  and  in  the  opinion  then 
handed  down  it  was  carefully  and  succinctly 
stated  what  items  and  the  amount  thereof 
should  be  charged  against  White  in  an  ac- 
count to  be  stated  between  him,  as  trustee, 
and  the  estate  of  his  cestui  que  trust,  W..  BL 
Hall,  and  with  what  items  and  the  amount 
thereof  lie  ahould  be  credited  in  that  ac- 
count; and  among  the  items  directed  to  be 
credited  to  White,  trustee,  in  the  account 
were  those  for  fencing  and  permanent  Im- 
provements on  the  land  constituting  the 
trust  subject,  and  one-half  of  the  Leake  & 
Co.  debt  paid  by  Whita  White  v.  Hall,, 
supra. 

[1]  The  decision  of  this  court  was  in  ac- 
cordance with  the  established  rule  that  In 
such  cases  the  husband^s  beneficial  interest 
is  only  in  the  surplus  of  the  proceeds  of  a 
sale  of  the  land  after  the  liens  and  charges 
thereon  have  been  discharged ;  and  that  the 
widow  Is  dowerable  only  in  this  surplus. 
Braxton  v.  Coleman,  5  Call  <9  Va.)  433,  t^ 
Am.  Dec.  592;    Wilson  y.  Davlsson,  2  Rob. 
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(41  Ya.)  384;  Heth  r.  Cocke,  1  Rand.  (22 
Ya.)  844 ;  James  y.  Upton,  96  Ya.  296,  31  S. 
E.  255. 

By  that  decision  all  the  '*llens  and  charg- 
es" established  against  said  land  In  favor  of 
White  were  made  paramount  to  the  widow's 
dower  therein;  the  resalt  being  that  the 
widow,  Delia  M.  Hall,  was  allowed  dower  In 
the  whole  of  the  proceeds  of  sale  of  the  land 
remaining  after  deducting  the  amount  of 
payments  of  purchase  money  made  by  White, 
Including  the  payment  on  the  Leaice  &  Co. 
debt  and  the  cost  of  improvements  put  upon 
the  land  by  White,  with  Interest  The  decree 
of  the  circuit  court  carrying  out  the  decision 
of  this  court,  and  of  which  complaint  Is  now 
made,  conforms  to  that  decision  as  to  White's 
priority  of  liens  on  the  land  over  the  dower 
rights  of  Delia  M.  Hall  therein,  and  is  with- 
out error  In  this  respect 

[2]  In  this  connection,  however,  it  is  ar- 
gued on  behalf  of  the  appellants  that  all  of 
.the  rents,  ties,  lumber,  and  bark  gotten  from 
the  land  with  which  White  is  charged  should 
be  credited  to  and  deducted  from  the  amounts 
of  purchase  money  paid  by  him,  thus  mate- 
rially increasing  the  amount  In  which  Delia 
M.  Hall  would  be  entitled  to  dower. 

From  the  best  Investigation  that  we  have 
been  able  to  give  the  voluminous  record  with 
the  former  appeal,  it  very  clearly  appears 
that  the  rents  charged  against  H.  M.  White 
^vrere  largely  theoretical,  if  not  In  fact  purely 
conjectural;  but,  be  that  as  it  may,  it  Is  a 
fair  presumption  from  all  the  facts  and  cir- 
cumstances of  the  case  that  whatever  rents 
be  may  have  actually  received,  or  proceeds 
of  sale  of  ties,  timber,  or  bark  from  the  land 
that  came  to  his  hands,  were  put  back  at 
once  by  White  on  the  property  in  improve- 
ments, thus  making  an  application  of  his  re- 
ceipts of  rents  and  flrom  ties,  etc.,  sold,  such 
as  he  had  clearly  the  right  to  make,  and  that 
application  could  not  have  been  properly  dis- 
turbed by  the  court :  for  to  do  so  and  apply 
those  credits  as  appellants  contend  they 
should  be  applied  would  be  to  apply  them  as 
credits  on  White's  best  secured  debt  and  thus 
violate  the  rule,  well  established,  that  if  the 
party  making  the  payments  does  not  direct 
their  application,  or  there  Is  no  agreement 
between  the  parties  in  interest  as  to  how 
they  are  to  be  applied,  the  creditor  receiving 
them  may  make  the  application,  and  if  he 
does  not  do  so,  then  a  court  of  equity  will 
apply  the  credits  to  the  creditor's  most  pre- 
carious debt  Chapman  v.  Commonwealth, 
26  Grat  (66  Ya.)  T21;  Smith  v.  Loyd,  11 
L«igh  (38  Ya.)  512,  37  Am.  Dec.  621 ;  Pope  v. 
Transparent  Ice  Co.,  91  Ya.  79,  20  S.  E.  940. 
Appellants'  second  assignment  of  error  pro- 
ceeds upon  the  theory  that  the  circuit  court, 
by  its  decree  appealed  from,  has  decreed 
against  appellants,  including  both  Delia  M. 
Hall  and  Emily  B.  Hall,  for  the  whole  amount 
of  the  costs  of  this  suit,  amounting  to  more 


than  $1,200,  and  after  applying  the  sums  of 
$328.17  and  $30.41,  which  arose  from  rents 
collected  by  Williams,  receiver,  from  the 
lands,  towards  the  payment  of  these  costs, 
leaving  a  balance  due  to  H.  M.  White,  as 
stated  in  the  decree,  of  $819,  a  personal  de- 
cree is  awarded  in  favor  of  White  against  all 
of  these  appellanta 

[3,4]  The  statement  of  costs  attached  to 
the  petition  of  appellants  for  this  appeal  la 
no  part  of  the  record,  and  therefore  cannot 
be  considered  by  this  court  But  beyond  this 
we  do  not  read  the  decree  as  authorizing  a 
recovery  by  White  of  all  the  costs  of  this 
litigation  from  appellants.  Including  Delia 
M.  Hall  and  Emily  B.  Hall,  and  as  fixing  the 
balance  of  the  costs  as  being  $819.  On  the 
contrary,  the  decree  directs  the  clerk  of  the 
circuit  court  "to  retax  the  costs  herein, 
showing  the  amount  of  costs  chargeable  to 
the  plaintiffs  and  defendants,  respectively*'; 
therefore  the  matter  of  how  the  costs  of  the 
litigation  are  to  be  paid  has  not  yet  been  de- 
termined by  the  trial  court,  but  is,  by  its 
decree,  reserved  for  future  consideration  and 
adjudication. 

[6]  The  remaining  assignment  of  error  pre- 
sents the  question  whether  or  not  the  trial 
court  erred  in  not  giving  appellants  a  day 
within  which  to  redeem  the  land  decreed'  to 
be  sold,  by  paying  the  liens  and  charges  es- 
tablished against  it  by  the  decision  of  this 
court  on  the  former  appeaL  It  does  not  ap- 
pear that  this  question  was  raised  in  the 
court  below;  nor  does  it  appear  from  the 
record  that  the  appellants  were  in  any  way 
prejudiced  by  the  failure  of  the  court's  de- 
cree to  give  them  a  day  in  which  to  redeem 
the  land.  On  the  contrary,  the  fair  infer- 
ence to  be  drawn  from  the  record  Is  that 
they  were  not  and  could  not  have  been  there- 
by prejudiced  or  injured;  nor  does  It  ap- 
pear that  this  case  belongs  to  the  class  to 
which  the  rule  invoked  by  appellants  ap- 
plies. 

There  is  no  reversible  error  in  the  decree 
appealed  from ;   and  therefore  it  is  affirmed. 

Affirmed. 

(U4  Va.  72S) 
SOUTHERN  RY.  CO.  v,  BAPTIST. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1913.) 

1.  Railroads  (§  320*)— Highway  Cbossings 

—Duty  to  Tbavelebs. 

The  rule  that,  when  railroad  employes  in 
charge  of  a  train  discover  a  person  near  the 
track  or  approaching  a  crossing,  they  may  as- 
sume that  he  will  not  go  upon  the  track  im- 
mediately ahead  of  the  approaching  train  does 
not  apply  where  there  is  anything  to  suggest 
that  he  will  not  remain  in  a  place  of  safety 
until  the  train  has  passed,  as  where  plaintiff 
was  struck  by  a  train  while  holding  an  un- 
manageable horse  by  the  bridle  in  an  attempt 
to  keep  him  from  going  upon  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.   Dig.   U  1014-1016,  1019;   Dec   Dig.   i 
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2.  Railroads  (§  350*)  —  Injubt  to  Person 
AT  Crossing—Jury  Question— Contribu- 
tory Negligence. 

In  an  action  against  a  railroad  company 
for  Injury  to  plaintiff,  who  was  struck  by  a 
train  while  attempting  to  prevent  an  unman- 
ageable horse,  driven  by  another,  from  going 
on  the  track,  whether  plaintiff  was  guilty  of 
contributory  negligence  in  imperiling  himself 
to  save  another,  even  if  such  act  could  be  the 
basis  of  contributory  negligence,  held,  under 
the  evidence,  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1152-1192;   Dec.  Dig.  §  350.*] 

3.  Evidence  (§  539^*)— Expert  Opinions- 
Locomotive  Engineering. 

In  an  action  against  a  railroad  company 
for  injury  to  a  person  struck  at  a  crossing,  a 
witness  sufficiently  qualified  himself  to  testify 
to  the  distance  within  which  the  train  could 
have  been  stopped  by  showing  that  he  was  a 
locomotive  engineer  with  nine  years'  experience 
and  familiar  with  the  use  of  air  brakes^  the 
scene  of  the  accident,  the  curvature  of  the 
grade,  and  other  surrounding  details;  the  en- 
gineer in  charge  of  the  train  having  testified 
as  to  the  make-up  of  the  train,  its  condition, 
its  air  brake  equipment,  and  its  speed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2350-2352;   Dec.  Dig.  §  539%.*i 

4.  Appeal  and  Error  (§  1060*)— Harmless 
Error— Admission  op  Evidence. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  person  struck  at  a  crossing, 
any  error  in  permitting  a  witness  to  give  an 
opibion  as  to  the  distance  within  which  the 
train  might  have  been  stopped  was  harmless 
to  defendant,  where  the  engineer  in  charge  of 
the  train  testified  that  it  could  have  been  stop- 
ped in  a  distance  less  than  that  at  which  plain- 
tiff's p^ril  was  discovered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
l:rror.  Cent.  Dig.  {{  1068,  1069,  4163-4157, 
4166;  Dec.  Dig.  1  1050.*] 

5.  Appeal  and  Error  (§  1033*)— Right  to 
Complain— Favorable  Instructions. 

In  an  action  against  a  railroad  company 
for  injury  to  plaintiff,  who  was  struck  at  a 
crossing  while  attempting  to  prevent  an  un- 
manageable horse,  driven  by  another,  from  go- 
ing on  the  track,  any  error  in  an  instruction 
that,  if  plaintiff  acted  with  reasonable  prudence, 
and  was  thereby  placed  in  a  dangerous  posi- 
tion known  to  the  enginemen  in  time,  by  the 
use  of  ordinary  care  on  their  part,  to  have 
avoided  injuring  him,  etc.,  and  they  failed  to 
use  reasonable  care  to  use  the  means  at  hand, 
consistent  with  the  safety  of  those  upon  the 
engine  and  train,  and  defendant's  property,  to 
avoid  injuring  plaintiff,  and  if  such  negligence 
caused  plaintiff's  injury,  he  could  recover,  was 
favorable  to  defendant,  since  defendant's  em- 

{)loy6s  were  bound  to  use  such  care  to  avoid 
njuring  plaintiff  after  discovering  his  peril, 
though  he  did  not  act  with  reasonable  pru- 
dence in  going  to  the  assistance  of-  the  driver 
of  the  horse. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4052-4062;  Dec.  Dig.  S 
1033.*] 

6.  Trial  (§  253*)— Instructionb— Retusai/— 
Instructions  Ignoring  Evidence. 

In  an  action  against  a  railroad  company 
for  injury  to  plaintiff,  who  was  struck  at  a 
crossing  while  attempting  to  prevent  an  un- 
manageable horse,  driven  by  another,  from  go- 
ing on  the  track,  instructions  which  ignored 
evidence  that  plaintiff  was  in  a  peril  from 
which  he  could  not  extricate  himself  by  loosen- 
ing his  hold,  through  danger  of  being  trampled 
upon  by  the  horse,  and  ignoring  evidence  that 
the  train  could  have  been  stopped  after  dis- 


covery of  plaintiff*8  peril,  were   properly   re- 
fused to  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  613-623;  Dec  Dig.  S  253.*] 

Error  to  Circuit  Conrt  Halifax  County. 

Action  by  S.  G.  Baptist  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

William  Leigh,  of  Danville,  for  plalnti£t  in 
error.  Booker  &  McKinney,  of  Houston,  and 
Lee  &  Kemp,  of  Iiynciiburg,  for  defendant  in 
error. 

HARBISON,  J.  Tliis  action  was  brought 
by  8.  G.  Baptist  to  recover  of  the  Southern 
Railway  Company  damages  for  personal  in- 
juries suffered  by  him  in  consequence  of  the 
alleged  negligence  of  the  defendant  company. 
To  a  judgment  in  favor  of  the  plaintiff  for 
$10,000,  this  writ  of  error  was  awarded  up- 
on the  petition  of  the  defendant 

The  case  is  before  us  as  upon  a  demurrer 
to  the  evidence,  and,  considered  with  due  re- 
gard to  the  rules  applicable  under  such  dr- 
cumstances^  the  established  facts  are:  That 
on  a  clear  day  one  W.  B.  Chandler,  father-in- 
law  of  the  plaintiff,  was  driving  a  gentle 
horse,  about  four  years  of  age,  toward  a 
grade  crossing  at  the  defendants  Scottsburg 
station;  that  when  within  about  40  feet  of 
the  crossing,  upon  warning  from  bystanders 
that  a  train  was  approaching,  he  stopped,  at 
which  time  the  train  was  100  yards  or  more 
distant,  and  Just  coming  in  sight  around  cer- 
tain obstructions.  As  soon  as  the  engine 
came  in  sight,  the  horse  became  unmanage- 
able, and  when  the  driver  found  that  he 
could  not  control  him  and  prevent  his  mov- 
ing in  the  direction  of  the  track  he  called  for 
help;  whereupon  the  plaintiff,  a  large  man 
weighing  over  200  pounds,  went  forward  and 
seized  the  bridle.  A  considerable  struggle 
ensued,  the  horse  rearing  and  endeavoring  to 
go  forward,  whilst  the  driver  tried  to  re- 
strain him,  and  the  plaintiff,  swinging  to  the 
horse's  head,  was  doing  his  utmost  to  pre- 
vent the  horse  from  going  forward  and  com- 
ing in  collision  with  the  aigine.  The  horse 
finally  reached  the  track  and  crossed  by  leap- 
ing over  the  pilot  of  the  engine,  without  in- 
injury.  In  the  struggle  the  plaintiff  was 
thrown  against  the  side  of  the  engine,  sus- 
taining thereby  dreadful  and  permanent  hi- 
juries.  The  train  was  running  at  the  rate  of 
8  to  10  miles  an  hour,  and  could  have  been 
stopped  within  50  feet,  accordiug  to  the 
plaintiff's  proof.  The  engineer  In  charge  of 
the  train  says  tliat  after  he  was  notified  by 
the  fireman  of  the  plaintiff's  danger  he  could 
have  stopped  in  50  or  75,  or  maybe  100,  feet. 
When  the  struggle  with  the  horse  began,  the 
train  was  125  to  130  steps  from  the  crossing. 
The  fireman  says  that  he  was  then  looking 
out,  and  the  plaintiff's  testimony  shows  that 
he  was  then  looking  upon  the  struggle.  When 
the  plaintiff  caught  hold  of  the  irlghtened 
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and  rearing  horse,  it  was,  notwithstanding 
the  drlver*8  efforts  to  hold  it,  working  its 
way  toward  the  crossing ;  and  the  violence  of 
the  struggle  between  the  horse  and  the  plain- 
tiff was  snch  that  the  latter  conld  not  have 
released  his  hold  without  danger  of  being 
trampled  upon  by  the  rearing  horse.  So  that 
the  plaintiff  was  in  a  imrilous  situation  from 
which  he  could  not  extricate  himself.  The 
least  estimate  put  upon  the  distance  of  the 
train  from  the  crossing  at  the  time  the  plain- 
tiff seized  the  bridle  was  144  feet  The  fire- 
man says  that  he  saw  the  horse  just  as  the 
engine  rounded  the  obstructions  (125  steps 
from  .the  crossing);  and  that  before  the 
plaintiff  seized  the  bridle  he  saw  the  horse 
rearing  towards  the  crossing.  It  is  estab- 
lished beyond  controyersy  that  the  fireman 
was  looking  upon  the  scene  when  the  plain- 
tiff took  hold  of  the  bridle,  at  which  time  the 
engine  was  at  least  144  feet  from  the  cross- 
ing. At  that  time  the  peril  of  the  plaintiff 
was  apparent  to  all  of  the  bystanders,  and 
must  have  been  equally  manifest  to  the  fire- 
man, who  wtis  also  a  spectator.  N.  &  W. 
Ry.  Co.  V.  Crowe,  110  Va.  798,  67  S.  B.  518. 
As  already  seen,  the  train  could  have  been 
stopped  within  50  feet,  at  the  rate  it  was 
moving,  so  that  if  the  fireman  had  promptly 
notified  the  engineer  of  the  daoger  when  he 
saw  the  plaintiff's  peril,  not  less  than  144 
feet  from  the  crossing,  the  accident  could 
have  been  easily  averted  by  stopping  the 
train  before  it  reached  the  crossing. 

[1]  It  it  well  settled  that,  where  railroad 
employ^  discover  persons  near  a  railroad  or 
approaching  a  crossing,  such  employes  have 
the  right  to  presume  that  the  traveler  will 
stop  and  not  go  upon  the  track  immediately 
ahead  of  an  approaching  train,  unless  there 
is  something  to  suggest  that  the  traveler  does 
not  intend  to  remain  in  a  place  of  safety  un- 
til the  train  has  passed. 

The  situation  in  the  case  at  bar,  which 
was  manifest  to  the  fireman  in  ample  time  for 
the  train  to  be  stopped  if  he  had  acted,  was 
one  that  not  only  suggested,  but  disclosed,  to 
him  that  a  human  being  was  in  a  situation 
where  he  was  unable  to  save  himself  from 
b^ng  carried  on  the  track  in  front  of  the 
approaching  train;  and  that,  unless  the  train 
was  stopped,  he  would  most  probably  be  car- 
ried upon  the  track,  or  so  near  thereto,  as 
to  be  injured  or  killed  by  the  train. 

In  Joyner's  Case,  92  Va.  354,  366,  23  S. 
El.  773,  777,  this  court  said  of  an  employ^ 
who  failed  to  act  promptly:  "His  fault  lay 
in  not  acting  promptly  upon  evidences  of 
danger  forced  upon  his  attention,  which  a 
reasonably  prudent  man  would  have  acted 
upon;  and  in  this  case  not  to  do  so  was, 
in  our  judgment,  not  only  the  want  of  rea- 
sonable care,  but  was  reckless  negligence.*' 

In  Southern  Ry.  Co.  v.  Bailey,  110  Va.  833, 
846,  67  S.  E.  365,  370  (27  L.  R.  A.  [N.  S.] 
379),  it  is  said:  "If,  however,  it  appears  that 
those  in  control  of  a  train,  in  the  discharge 


of  their  admitted  duty  to  keep  a  reasonable 
lookout,  discover,  or  should  have  discovered, 
a  person  upon  the  track,  and  there  be  su- 
peradded any  fact  or  circumstance  brought 
home  to  their  knowledge,  sufiicient  to  put  a 
reasonable  man  upon  his  guard,  that  the  per- 
son upon  the  track  pays  no  heed  to  his  dan- 
ger, and  will  take  no  steps  to  secure  his 
own  safety,  then  the  situation  changes  and 
the  negligence  of  the  person  injured  becomes 
the  remote  cause  or  mere  condition  of  the 
accident,  and  the  negligence  of  the  railroad 
company  the  proximate  causey  and  there 
may  be  a  recovery.'* 

[2]  These  principles  are  equally  applicable 
when  a  traveler  has  reached  a  point  of  dan- 
gerous proximity  to  a  railroad  track  and 
cannot  extricate  himself,  or  by  any  vigilance 
on  his  part  avert  the  injury.  If  the  attempt 
of  the  plaintiff  to  save  another  from  injury 
or  death  could  be  held  to  be  an  antecedent 
contributory  negligence  on  his  part,  such 
contributory  negligence  was  for  the  deter- 
mination of  the  jury. 

In  a  recent  case  decided  by  the  Supreme 
Court  of  Minnesota,  where  one  was  injured 
while  attempting  to  rescue  a  fellow  employ^ 
from  Impending  danger,  it  is  said:  "Persons 
are  held  Justified  in  assuming  greater  risks 
in  the  protection  of  human  life  than  would 
be  sustained  under  other  circumstances. 
Sentiments  of  humanity  applaud  the  act,  the 
law  commends  it,  and,  if  not  extremely  rash 
and  reckless,  awards  the  rescurer  redress  for 
injuries  received,  without  weighing  with  tech- 
nical precision  the  rules  of  contributory  neg- 
ligence or  assumption  of  risk.  When  con- 
fronted with  a  sudden  emergency  of  this 
kind,  the  person  in  position  to  render  aid 
is  not  afforded  either  time  or  opportunity  to 
measure  the  chances  of  success.  He  must 
act  quickly,  if  at  all,  and  much  must  be  left,  in 
determining  the  character  of  the  act,  to  the 
particular  situation  with  which  he  is  at  the 
moment  confronted,  viewing  the  act  in  the 
light  of  common  prudence  and  the  probabil- 
ity or  improbability  of  success."  Perpich  v. 
Letonia  Mining  Co.,  118  Minn.  508,  137  N. 
W.  12. 

It  is  clear  upon  the  facts  of  the  case  at 
bar  and  the  Just  inferences  to  be  drawn 
therefrom,  and  the  law  applicable  thereto, 
that  the  verdict  of  the  jury  cannot  be  set 
aside  as  contrary  to  the  law  and  the  evi- 
dence. 

[3,4]  The  defendant  company  contends 
that  the  witness  J.  I.  Harvey,  introduced  by 
the  plaintiff,  should  not  have  been  permitted 
to  testify  as  to  within  what  distance  the  en- 
gine and  train  could  have  been  stopped  as 
It  approached  the  station  on  the  occasion  of 
the  accident  The  bill  of  exceptions  states 
the  ground  of  this  objection  to  be  that  "the 
witness  was  not  competent  to  testify  as  to 
the  distance  in  which  said  train  could  be 
stopped,  unless  he  was  familiar  with  the 
operation  of  that  train  and  its  condition  that 
morning."     It  further  states  that  this  wit- 
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nesB  was  a  locomotiye  engineer  with  nine 
years'  experience  on  the  road  of  the  defend- 
ant company  and  that  of  the  Norfolk  ft  West- 
em  Railway  Company.  It  further  appears 
that  he  was  ftimillar  with  the  use  of  air 
brakes,  the  scene  of  the  accident,  the  curva- 
ture of  the  grade,  and  other  details  of  the 
situation.  It  further  appears  that  before 
the  question  was  answered  the  engineer  who 
was  in  charge  of  the  train  was  called,  and 
testified  in  detail  as  to  the  make-up  of  the 
train  and  its  condition,  showing  that  it  was 
equipped  with  air,  that  the  air  was  in  proper 
condition,  and  further  showing  the  rate  of 
speed  at  which  the  train  was  moving.  It 
would  seem  that  this  witness  was  sufficiently 
Informed  and  qualified  to  speak  as  an  ex- 
pert as  to  the  time  within  which  this  train 
could  have  been  stopped.  If,  however,  he  was 
not,  the  defendant  company  was  not  preju- 
diced by  his  opinion  that  the  train  could  have 
been  stopped  within  60  feet,  for  the  reason 
that  its  own  engineer,  who  was  in  charge  of 
the  train,  testified  that  he  could  have  stopped 
the  train  within  50  or  75,  or  maybe  100,  feet. 
The  peril  of  the  plaintiff  was  known  to  the 
fireman,  at  the  least,  when  the  train  was  144 
feet  distant  from  the  plaintiff,  so  that  If  he 
had  promptly  warned  the  engineer  of  the 
danger,  and  the  engineer  had  taken  100  feet 
within  which  to  stop  the  train,  the  longest 
space  mentioned  by  him  as  necessary,  there 
would  have  remained,  when  the  train  stop- 
ped, 44  feet  between  the  engine  and  the 
plaintiff,  which  would  have  averted  the  ac- 
cident 

[6]  Bill  of  exceptions  No.  2  is  to  the  action 
of  the  circuit  court  in  giving  instruction  A, 
asked  for  by  the  plaintiff.  This  instruction 
told  the  jury  that,  *if  they  believed  from  the 
evidence  that  the  plaintiff  went  to  the  assist- 
ance of  Chandler,  under  the  circumstances 
which  they  may  believe  from  the  evidence 
existed  at  the  time,  and  that  in  doing  so  he 
acted  with  reasonable  prudence  and  as  a 
man  of  ordinary  care  and  caution,  similarly 
situated  and  under  the  conditions  then  ex- 
isting, would  have  acted,  and  was  thereby 
placed  in  a  dangerous  position,  and  that  his 
situation  was  seen  by  and  his  proximity  to 
the  track  was  known  to  the  defendant's  serv- 
ants then  in  charge  of  said  engine,  or  either 
of  them,  in  time,  by  the  exercise  of  ordinary 
care,  to  avoid  injuring  him,  and  that  his 
situation  and  proximity  to  said  track  were 
such  as  to  put  a  man  of  ordinary  prudence 
upon  notice  that  he  was  in  imminent  danger 
of  being  dragged  or  thrown  thereon  and  in- 
jured by  the  approaching  train,  and  that  he 
was  powerless  to  avert  such  danger  and  save 
himself,  and  that  the  said  agents  and  serv- 
ants of  the  defendant,  or  either  of  them, 
with  such  notice  and  knowledge,  failed  to 
exercise  reasonable  care  to  use  the  means 
at  their  command,  consistent  with  the  safety 
of  those  upon  the  engine  and  train,  and  the 
defendant's  property,  to  avoid  Injuring  him, 
such  failure  was  the  negligence  of  the  de- 


fendant And  if  the  Jury  further  believed 
from  the  evidence  that  such  fiiilure  caused 
the  plaintiff's  injury  complained  of  in  the 
declaration,  they  should  find  for  the  plain- 
tiff.- 

The  objection  to  this  instruction  is  not  well 
taken.  It  states  fully  all  the  facts  of  the 
case  necessary  to  its  fiUr  and  proper  sub- 
mission to  the  jury,  and  without  the  slight- 
est prejudice  to  the  rights  of  the  defendant 
One  aspect  of  the  instruction,  possibly,  places 
a  heavier  burden  upon  the  plaintiff  than  he 
was  called  upon  to  bear;  for,  although  he 
may  not  have  exercised  reasonable  prudence 
in  going  to  the  assistance  of  Chandler,  yet 
after  he  was  once  placed  in  a  position  of 
danger  from  which  he  could  not  extricate 
himself,  It  was  then  the  duty  of  the  defend- 
ant to  avoid  injuring  him,  if  it  could  do  so 
by  the  exercise  of  reasonable  care.  The  de- 
fendant cannot,  however,  complain  of  this 
phase  of  the  Instruction,  because  it  was  to 
its  advantage. 

[6]  Bill  of  exceptions  No.  3  is  to  the  action 
of  the  court  in  refusing  to  give  instructions 
5  and  6,  asked  for  by  the  defendant     • 

Instructions  Nos.  2,  3,  and  4,  given  for 
the  defendant,  each  conclude  with  the  state- 
ment that  if  the  plaintiff,  when  he  caught 
hold  of  the  horse,  was  so  near  the  crossing 
and  the  approaching  engine  that  the  engineer 
could  not,  in  the  exercise  of  ordinary  care, 
have  stopped  in  time  to  avoid  the  collision, 
the  Jury  should  find  for  the  defendant  In- 
structions Nos.  5  and  6,  however,  told  the 
Jury  that  If  they  believed  the  plaintiff  caught 
hold  of  the  horse  when  the  engine  was  so 
near  the  crossing  as  to  make  it  probable  he 
might  be  struck  by  the  engine,  and  that  he 
failed  to  turn  the  horse  loose,  and  was  so 
carried  or  dragged  in  front  of  the  engine 
and  was  injured,  they  must  find  for  the  de- 
fendant These  instructions  entirely  ignore 
all  the  tostimony  showing  that  after  the 
plaintiff's  peril  was  discovered,  or  should 
have  been  discovered,  the  defendant  could 
have  stopped  the  train  and  avoided  the  acci- 
dent They  ignore  the  evidence  that  the  plain- 
tiff was  in  a  position  of  peril  from  which  he 
could  not  extricate  himself  by  loosening  his 
hold,  because  of  the  danger  of  being  tram- 
pled upon  by  the  rearing  horse;  and  yet, 
after  thus  eliminating  the  most  material  evi- 
dence In  the  case,  they  each  concluded  with 
a  direction  to  find  for  the  defendant  These 
instructions  were  well  calculated  to  mislead 
the  Jury,  and  were  properly  refused*  This 
court  has  repeatedly  held  that  an  instruc- 
tion which  undertakes  to  state  all  the  cir- 
cumstances necessary  to  be  considered  by  the 
Jury  in  arriving  at  a  verdict  and  which 
omits  an  essential  fact  of  the  case,  or  even 
an  instruction  which  gives  prominence  to 
some  fact  especially  an  instruction  which 
directs  the  jury  to  find  for  the  plaintiff  or 
defendant,  should  not  be  given.  N.  Y.,  etc., 
R.  Co.  V.  Thomas,  92  Va.  606,  24  S.  E.  264 ; 
KimbaU  v.  Borden,  95  Va.  203.  28  S.  E.  20T; 


Va.) 


CORNEDL  V.  FORBKB 


481 


N.  &  W.  Ry.  Co.  V.  Cromer,  09  Va.  763,  40 
S.  E.  54 ;  Yaugban  M.  Co.  ▼.  Stanton  I.  Co., 
106  Ya.  445,  56  S.  Bl  140. 

Upon  tbe  whole  case  we  are  of  opinion 
that  the  jadgmaot  oomplaiQed  of  Is  without 
error  to  the  prejudice  of  the  defendant 
company,  and  it  must  be  aflarmed. 

Affirmed. 


(U4  Va.  617) 

CORNELL  ▼.  FORBES  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    March 

1S»  1913.) 

BoxnTT  (§  377*>— TRIAIr-DlBBCTINQ   IB8U«S— 
EVIDENCS. 

The  weight  of  evidence  being  clearly  against 
a  plaintiff  upon  each  and  all  of  bis  claims  to 
relief,  it  was  proper  to  refuse  to  direct  an  is- 
■ne  out  of  chancery. 

[Ed.  Note.-~For  other  cases,  see  Bquity»  Cent 
Dig.  SS  788-793 ;   Dec  Dig.  |  877.*1 

Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  L.  L.  Cornell  against  W.  S.  Forbes 
and  others.  Decree  for  defendant  Forbes, 
and  plaintiff  appeals.    Affirmed. 

S.  A.  Anderson,  A.  O.  Collins,  and  Jas.  Ei. 
Cannon,  all  of  Richmond,  for  appellant  Mer- 
edith &  Cocke,  of  Richmond,  for  appellee. 

BUCHANAN,  J.  This  suit  was  brought 
by  L.  L.  Cornell,  the  appellant,  against  W. 
S.  Forbes,  the  appellee,  and  others.  The 
case  made  by  the  original  bill  and  the  amend- 
ed and  supplemental  bill,  briefly  stated,  is: 
That  In  the  year  1904  the  appellant  and  the 
appellee  entered  into  an  agreement  for  the 
purchase  and  sale  in  speculation  of  a  parcel 
of  land  lying  near  the  city  of  Richmond  con- 
taining about  25  acres.  That  by  the  terms 
of.  the  original  agreement  '*it  was  under- 
stood and  agreed  that  your  orator  should 
negotiate  for  the  purchase  of  said  land,  and 
that,  in  the  event  that  the  same  could  be 
purchased  at  a  satisfactory  price,  the  said 
Forbes  would  advance  the  necessary  pur- 
chase money  and  would  take  title  to  said 
land  in  his  name,  to  be  held  by  him,  how- 
ever, as  trustee  for  himself  and  your  orator ; 
and  your  orator,  being  a  practical  dirt  con- 
tractor, agreed  on  his  part  to  do  the  neces- 
sary grading  and  platting  of  said  land  into 
streets  and  lots,  to  open  up  the  drains  and 
get  the  property  into  shape  for  selling,  and 
to  endeavor  to  find  purchasers  therefor,  and 
also  agreed  that  he  would  surrender  his  said 
lease  of  said  farm  (which  at  that  time  had 
more  than  three  years  to  run  at  a  rental  of 
$240),  would  occupy  the  property  until  It 
should  be  sold,  and  in  lieu  of  legal  interest 
on  his  one-half  of  the  purchase  would  pay 
to  said  Forbes  2  per  centum  upon  the  whole 
of  the  said  purchase  money,  and  would  also 
pay  the  taxes  and  levies  upon  said  property, 
which  amounted  to  upwards  of  $100  per  an- 
num;   and  it  was  further  agreed  between 


sale  of  said  lots  the  said  Forbes  should  be 
repaid  the  purchase  money  to  be  advanced 
by  him,  and  that  thai  the  balance  of  aald 
proceeds  of  sale  or  the  residue  of  the  land, 
whii^ever  might  thereafter  be  agreed  upon, 
should  be  equally  divided  between  the  said 
Forbes. and  your  orator.  That,  after  the  ap- 
I^Uant  had  made  several  offers  for  the  land 
at  prices  which  the  vendor  was  unwilling  to 
take,  the  latter  finally  offered  to  sell  at  the 
price  of  $18,000.  That  when  that  price  was 
named  the  original  agreement  between  the 
appellant  and  appellee,  which  was  still  In 
force,  was  modified  to  the  extent  that.  If 
the  land  could  not  be  pur<duiSed  for  less  than 
$18,000  and  the  appellee  sold  it  for  less  than 
$24,000  without  the  consent  of  the  appellant, 
the  latter  was  to  receive  $2,000  in  lieu  of  one- 
half  the  profits.  That  the  appellant  went  to 
Baltimore  and  perfected  the  agreement  be- 
tween the  vendor  and  the  appellee  for  the 
sale  and  purchase  of  the  land  at  the  price  of 
$18,000i  That,  after  some  correspondence 
between  the  appellant  and  appellee,  the  lat- 
ter, after  he  had  ascertaiiied  that  the  land 
was  worth  vastly  more  than  he  was  to  pay 
fbr  it  undertook  to  repudiate  the  said  agree- 
ment and  denied  that  the  appellant  had  any 
interest  in  the  land  or  the  profits  to  be  de- 
rived from  a  sale  thereof.  That,  very  soon 
after  the  contract  for  the  purchase  of  the 
land  had  been  entered  into  with  the  vendor, 
other  persons  claimed  that  they  were  prior 
purchasers  of  the  same,  instituted  a  suit 
against  the  vendor,  filing  a  Us  pendens,  and 
sought  to  have  their  alleged  contract  specif- 
ically enforced,  and  that  said  suit  was  pend- 
ing until  June,  1908,  when  a  final  decree  was 
entered  dismissing  the  bill*  That  during 
said  litigation  the  appellee  could  not  pay 
the  purchase  price  and  get  a  deed  for  the 
land.  That  as  soon  as  that  suit  was  dismiss- 
ed, and  when  for  the  first  time  the  appellant 
was  in  a  position  to  do  so,  he  instituted  this 
suit  for  the  enforcement  of  his  said  contract 
with  the  appellee.  That  if  the  court  should 
hold  that  the  said  agreement  cannot  be- en- 
forced against  the  appellee  in  rejBpect  to  the 
interest  which  tfie  appellee  claims  in  the 
land,  or  in  the  profits  on  the  sale  thereof, 
yet  the  appellant,  at  the  appellee's  request, 
rendered  valuable  services,  which  are  sp(Bci- 
fied,  f<^  the  appellee,  in  effecting  the  pur- 
chase of  the  land,  for  which  he  Iq,  equity  and 
good  conscience  should  be  compelled  to  com- 
pensate the  appellant 

The  prayer  of  the  bill,  so  thv  as  It  is  ma- 
terial to  this  appeal,  is  that  the  **said  con- 
tract between  the  appellant  and  the  appel- 
lee be  declared  valid  and  binding,  and  that 
it  be  set  up  and  established  as  a  partnership 
agreement  for  the  purchase  of  said  real  es- 
tate and  a  division  of  the  profits  of  the  sale 
thereof,  and  that,  in  the  event  it  cannot  be 
enforced  against  the  appellee  in  respect  to 

the  said  parties  that  out  of  the  proceeds  of   the  appellants  interest  in  the  said  land  or  in 
■ 

•For  other  cases  see  eame  topic  and  •ectlon  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key -No.  Series  ft  Eep'r  Indsxee 
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the  profits  on  the  sale  thereof,  the  appellee 
be  compelled  to  compensate  the  appellant  in 
proportion  to  the  seryices  rendered  to  him 
in  making  the  purchase." 

The  appellee  answered  the  bill,  denying 
substantially  all  the  allegations  of  the  orig- 
inal and  amended  and  supplemental  bills 
as  to  the  partnership  agreement  set  up  by 
the  appellant,  denying  that  there  was  any 
agreement  whatever  between  them  by  which 
the  appellant  was  to  have  any  interest  in 
the  said  land  or  in  the  profits  thereof  when 
sold,  or  that  he  was  entitled  to  any  com- 
pensation from  the  appellee  in  connection 
with  the  purchase  of  the  land. 

Upon  the  hearing  of  the  cause,  the  chan- 
cery court  dismissed  the  bills.  From  that 
decree  this  appeal  was  granted. 

Upon  a  careful  examination  of  the  volu- 
minous record  in  the  case,  it  is  clear,  we 
think,  that  the  trial  court  did  not  err  in 
refusing  to  g^rant  the  relief  sought,  whether 
the  case  be  treated  as  a  suit  for  the  specific 
execution  of  a  contract  for  an  interest  in 
land,  or  for  setting  up  and  enforcing  a  part- 
nership agreement  in  which  the  appellant 
was  to  share  in  the  profits  arising  from  the 
purchase  and  sale  of  real  estate,  or  for  the 
recovery  of  compensation  for  services  ren- 
dered by  the  appellant  at  the  request  of  the 
appellee,  even  if  a  court  of  equity,  upon  the 
case  made  for  compensation,  would  have 
Jurisdiction. 

No  good  purpose  can  be  accomplished  by 
discussing  in  detail  the  great  mass  of  evi- 
dence in  the  cause,  which  is  chiefly  oral,  and 
much  of  it  conflicting.  It  will  be  sufficient 
to  say  that  whether  the  suit  be  treated  as 
one  for  specific  performance  of  a  contract 
for  an  interest  in  land,  or  for  setting  up  and 
enforcing  a  partnership  agreement  for  the 
purchase  and  sale  of  real  estate,  or  for  the 
recovery  of  compensation  for  services  ren- 
dered, the  preponderance  of  evidence  is 
against  the  claim  or  claims  asserted  by  the 
appellant  in  his  pleadings.  It  is  therefore 
unnecessary  to  consider  the  question  discuss- 
ed in  the  briefs  as  to  the  degree  of  proof 
required  to  establish,  as  between  the  alleged 
partners,  a  parol  agreement  of  a  partnership 
to  deal  in  land;  for,  if  it  were  conceded 
(and  we  do  not  wish  to  be  understood  as 
expressing  any  opinion  on  the  subject)  that 
the  existence  of  such  a  partnership  need  not 
be  clearly  established,  but  that  it  may  be 
done  by  a  mere  preponderance  of  evidence, 
it  would  not  affect  the  result  in  this  case. 

The  weight  of  evidence  being  clearly 
against  the  appellant  upon  each  and  all  the 
claims  for  relief  asserted  by  him,  the  trial 
court  properly  refused  to  direct  an  issue  out 
of  chancery. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  com- 
plained of,  and  that  it  should  be  afl^rmed. 

Affirmed. 


014  Va.  86C) 
TISDALB  y.  COMMONWEAI/TH. 
(Supreme  Court  of  Appeals  of  Virginia. 
March  13.  1913.) 

L  Indictment  and  Information  (|  125*)— 
DuPLiciTT— Videlicet— CoNSTBUCTioN. 
Where  a  warrant  charged  that  defendant 
did  unlawfully  maintain  a  ''public  nuisance,  to 
wit,  a  gambling  bouse,  *  «  *  where  divers 
persons  meet  for  unlawful  gambling  and  have 
in  bis  possession"  gambling  tables,  etc,  al- 
though the  averments  after  the  videlicet  might 
constitute  a  different  offense,  they  should  be 
construed  as  having  direct  reference  to  the 
preceding  averment  of  conducting  a  public  nui- 
sance, and  not  as  charging  another  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  334-400;  Dec. 
Dig.  §  125.*] 

2.   DiSOBDEBLT  HOUSS  (|  17*)— G AMINO— NUI- 
SANCE. 

In  a  prosecution  for  maintaining  a  public 
nuisance  by  conducting  a  gambling  house,  evi- 
dence held  to  warrant  a  verdict  of  guilty. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  §§  26-29;    Dec.  Dig.  §  17.*J 

Error  to  Corporation  Court  of  City  of 
Norfolk. 

Herbert  Tisdale  was  convicted  of  maintain- 
ing a  public  nuisance,  to  wit,  a  gambling 
house,  and  he  brings  error.    Affirmed. 

R.  R.  Hicks,  of  Norfolk,  for  plaintiff  in 
error.  The  Attorney  General,  for  the  Com- 
monwealth. 

BUCHANAN,  J.  The  basis  of  this  prose- 
cution is  a  warrant  issued  by  a  police  Justice 
of  the  city  of  Norfolk,  which  is  in  the  fol- 
lowing words: 

"Whereas,  Sergeant  Gwynn  and  Officer  Deb- 
man  has  this  day  made  complaint  and  in- 
formation, on  oath,  before  me,  a  Justice  of 
the  said  city,  that  on  the  18th  day  of  April, 
1912,  in  said  city,  Herbert  Tisdale  did  un- 
lawfully maintain  and  conduct  a  public  nai- 
sance,  to  wit,  a  gambling  house  at  No.  33 
Randolph  street  in  violation  of  the  law.  where 
divers  persons  meet  for  unlawful  gambling, 
and  have  in  his  possession  one  faro  bank 
outfit  and  unlawfully  did  keep  and  exhibit 
a  gaming  table,  commonly  called  a  faro  bank, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia.  These  are,  there- 
fore," etc. 

Upon  a  trial  before  the  police  Justice,  and 
also  upon  appeal  to  the  corporation  court, 
the  accused  was  convicted. 

[1]  No  claim  was  made  either  in  the  ju» 
tice's  court  or  in  the  corporation  court  that 
the  facts  averred  in  the  warrant  did  not  con- 
stitute a  criminal  offense;  but,  on  the  con- 
trary, the  contention  in  the  corporation  court 
and  here  is  that  it  charged  two  offenses, 
viz.,  one  for  the  violation  of  the  common  law 
in  maintaining  a  public  nuisance,  and  the 
other  for  violating  section  3815  of  the  Code. 

Placing  that  construction  upon  the  war- 
rant, the  accused,  upon  the  calling  of  the 
cause  in  the  corporation  court,  moved  that 
court  to  require  the  commonwealth  to  elect 


•For  other  oasai  soo  taxne  topic  and  Motion  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


V-lv 


TISDAIiE  V.  COMMONWEALTH 


483 


for  which  of  the  said  offenses  it  would  prose- 
cute. Error  Is  assigned  to  the  action  of 
the  court  In  overruling  that  motion. 

The  warrant  does  not  seem  to  have  heen 
prepared  with  very  great  care,  and  shows 
less  precision  of  expression  in  the  descrip- 
tion of  the  offense  charged  against  the  ac- 
cused than  is  desirable  in  the  prosecution  of 
criminal  offenses.  It  undoubtedly  does  con- 
tain some  phrases  or  terms  descriptive,  in 
part  at  least,  of  the  statutory  offense,  as 
claimed  by  the  accused,  as  well  as  of  the 
common-law  offense  of  maintaining  a  public 
nuisance.  This  latter  offense,  it  is  apparent, 
we  think,  from  the  language  of  the  warrant, 
taken  as  a  whole,  was  intended  to  be  charg- 
ed against  the  accused.  It  avers  that  the 
accused  (stating  time  and  place)  did  unlaw- 
fully maintain  and  conduct  a  public  nuisance, 
to  wit  Then  follows  the  terms  or  phrases 
which  it  is  claimed  charge  another  offense. 

We  have  no  statute  defining  a  public  nui- 
sance or  declaring  its  constituents,  or  prescrib- 
ing the  form  of  an  indictment  therefor.  The 
offense,  therefore,  remains  as  defined  at  com- 
mon law,  and  the  indictment  for  its  commis- 
sion may  be  framed  substantially  as  at  com- 
mon law,  omitting  many  averments  rendered 
unnecessary  by  statute.  Code,  §§  3998,  3999, 
and  4000. 

But  it  is  not  sufficient,  it  seems,  in  an  in- 
dictment to  merely  aver  that  the  accused  is 
maintaining  a  public  nuisance.  There  must 
be  some  facts  alleged  which  show  that  it  is 
an  offense  of  that  character.  If  the  public 
nuisance  for  which  the  accused  is  prosecut- 
ed consists  in  keeping  a  gaming  house,  the 
indictment  or  warrant  ought  to  contain  aver- 
ments of  what  was  done  in  the  house  which 
gives  it  the  offensive  character,  and  from 
which  the  public  injury  is  deduced.  2  Bish. 
Cr.  Pr.  §S  275,  276;  Wood  on  Nuisances,  { 
45;  3  Greenleaf  on  Ev.  {  185;  Hickey  v. 
State,  53  Ala.  514. 

It  being  necessary,  or  at  least  proper,  that 
the  warrant  should  contain  allegations  of 
facta  and  circumstances  which  showed  that 
the  house  maintained  was  a  public  nuisance 
the  averments  and  parts  of  the  warrant  fol- 
lowing the  videlicet  should  be  construed  in 
the  light  of  the  averment  which  preceded  it 
The  force  and  significance  of  such  terms  or 
phrases,  although  they  may  describe  a  dif- 
ferent offense,  will  depend,  in  each  particu- 
lar instance  in  which  they  are  used,  upon  the 
manner  in  which  they  are  introduced  into  the 
pleading,  and  upon  their  connection  with 
other  allegations.  Conmionwealth  v.  Hart, 
10  Gray  (Mass.)  465,  467. 

In  the  case  cited  it  is  said:  "The  precise 
and  legal  use  of  a  videlicet  in  every  species 
of  pleading  is  to  enable  the  pleader  to  isolate, 
to  distinguish,  and  to  fix  with  certainty  that 
which  was  before  general,  and  which,  with- 
out such  explanation,  might  with  equal  pro- 
priety have  applied  to  different  objects.  1 
Chit  Cr.  Law,  226." 

In  GiUigan's  Case,  99  Ya.  816,  823,  37  S.  B. 


962,  964,  it  is  said,  quoting  the  definition  giv- 
en by  Webster  in  his  International  Diction- 
ary, that  the  words  "to  wit"  "are  used  to  call 
attention  to  a  more  particular  specification 
of  what  has  preceded." 

The  terms  and  phrases  which  it  Is  claimed 
describe  the  statutory  offense  being  pertinent 
and  proi)er,  even  if  they  were  not  necessary 
in  describing  the  common-law  offense,  and  be- 
ing averred  under  a  videlicet,  they  ought  to 
be  construed,  we  think,  as  having  immediate 
and  direct  reference  to  the  preceding  aver- 
ment of  the  maintainance  of  a  public  nui- 
sance, and  not  as  charging  another  offense. 

In  the  case  of  Commonwealth  v.  Hart,  su- 
pra, it  was  held  that  an  indictment  which 
averred  that  the  defendants  on  a  day  named, 
and  on  divers  other  days  and  times  between 
that  and  another  day,  did  knowingly  main- 
tain and  keep  a  certain  common  nuisance, 
to  wit,  a  certain  building,  to  wit,  a  house  of 
ill  fame,  and  resorted  to  for  the  purpose  of 
prostitution  and  "lewdness,"  and  for  their 
own  lucre  and  gain,  certain  persons,  as  well 
men  as  women,  of  evil  name  and  fame  and  of 
dishonest  conversation,  to  frequent  and  come 
together  did  unlawfully  and  willfully  cause, 
permit,  and  procure,  as  well  in  the  night  as 
in  the  day,  did  suffer  and  permit  to  be  and 
remain  having  illicit  intercourse,  was  not 
bad  for  duplicity  as  stating,  in  addition  to 
the  offense  of  a  common  nuisance  under  the 
statute,  the  common-law  offense  of  keeping 
a  disorderly  house.  In  discussing  the  effect 
of  the  language  following  the  videlicet,  the 
court  said:  *'The  common  nuisance  com- 
plained of  is  thus  shown  to  be  the  keeping 
of  a  house  of  ill  fame,  contrary  to  the  provi- 
sions of  the  statute;  and  by  this  explanation 
the  general  expression  first  used,  though  sus- 
ceptible of  a  different  meaning  in  itself,  is  re- 
stricted and  confined  to  a  precise  and  definite 
fact,  and  the  accused  are  thereby  secured 
against  all  danger  of  misapprehending  the 
exact  offense  for  which  they  are  called  upon 
to  answer.  If  there  are  other  expressions  in 
the  Indictment  which  are  not  essential  to  a 
distinct  statement  of  the  offense  intended  to 
be  charged  against  the  defendants,  they  may 
be  regarded  as  useless  and  rejected  as  sur- 
plusage, for  none  of  them  are  in  conflict  with 
the  general  purpose  of  the  prosecution  or  in- 
consistent with  an  accurate  description  of 
the  particular  offense  which  is  complained 
of." 

Upon  a  careful  examination  of  the  aver- 
ments of  the  warrant  and  of  the  manner  in 
which  they  are  made,  we  are  of  opinion, 
that  the  accused  was  not  being  prosecuted 
for  two  offenses,  but  only  for  the  common- 
law  offense  of  maintaining  a  public  nuisance, 
and  that  the  said  motion  of  the  accused  was 
properly  overruled. 

The  action  of  the  court  in  overruling  the 
motion  of  the  accused  in  arrest  of  judgment 
is  also  assigned  as  error.  As  that  motion 
was  based  upon  the  hypothesis  that  the  war- 
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rant  was  a  prosecution  for  two  separate  and 
distinct  offenses,  when,  as  we  have  held,  It 
only  charged  one  offeiise,  the  trial  court  did 
not  err  in  overruling  that  motion. 

[2]  The  remaining  assignment  of  error  id 
to  the  refusal  of  the  court  to  set  aside  the 
verdict  as  contrary  to  the  evidence. 

There  was  evidence  that  the  house  charged 
with  being  maintained  as  a  public  nuisance 
was  located  on  a  street  in  the  city  of  Nor- 
folk ;  that,  at  the  time  the  police  of  the  city 
made  their  raid  upon  it,  the  accused  was 
found  in  it  and  was  the  lessee  thereof;  that 
it  contained  four  rooms  and  a  small  office, 
in  which  were  found  55  men  (all  of  whom 
were  arrested)  poker  chips,  a  table  known  as 
a  "crap  table,"  a  board  commonly  known 
as  a  "faro  layout,"  which  was  so  mutilated 
that  it  was  impossible  to  use  it  as  it  then 
was,  but  there  was  afterwards  found  in  one 
of  the  station  cells,  where  one  of  the  men  ar- 
rested was  incarcerated,  a  part  of  the  covering 
of  said  faro  board,  which  fitted  into  the  mu- 
tilated part  of  the  "faro  layout" ;  and  that, 
within  six  months  preceding  the  said  raid, 
men  had  been  seen  on  several  occasions  play- 
ing cards  in  the  house.  In  the  absence  of 
evidence  explaining  these  facts  and  circum- 
stances (and  there  are  none),  the  Jury  were 
justified  In  reaching  the  conclusion  they  did; 
certainly  It  cannot  be  said  that  their  verdict 
is  without  evidence  to  support  it 

The  Judgment  must  be  affirmed. 

Affirmed. 


(114  Va.  622) 

CtlLPEPER   NAT.   BANK  OF   CULPEPER, 
VA.,  Inc.,  V.  WALTER  &  WALTER. 
(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Banks  and  Banking  (§  118*)— Agency— 
AuTHOBiTT— Sufficiency  or  Evidence. 

Evidence,  in  an  action  on  a  note  given  to 
plaintiff  bank,  under  an  agreement  with  its 
former  president  that  he  would  pay  it,  held 
not  to  show  that  a  banlc  examiner  was  author- 
ized by  the  bank  to  agree  with  defendants  that 
money  held  by  the  bank  to  pay  the  indebted- 
ness of  the  former  president  should  be  applied 
to  the  payment  of  the  note  sued  on. 

[Ed.  Note.— B^or  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  i  118.  ♦] 

2.  Banks  and  Banking  (§  109*)— Officers— 

AlTTHOBITY. 

An  agreement  between  a  bank  president 
and  defendants,  by  which  he  permitted  defend- 
ants to  checlc  upon  the  bank,  where  they  bad 
no  account,  to  pay  his  personal  indebtedness  to 
them,  and  discounted  notes  therefor  from  the 
bank's  money  and  applied  the  proceeds  to -bal- 
ance the  overdraft  so  created  and  agreed  to  pay 
the  bank  the  amount  of  such  notes,  so  as  to 
discharge  his  indebtedness  to  defendants,  would 
not  release  defendantei  from  liability  to  the  bank 
on  the  notes. 

[Ed,  Note.— For  other  cases,  see  Banks  and 
Hanking.  Cent.  Dig.  §§  257-260;  Dec.  Dig.  § 
109.*] 

8.  Payment   (§  88* )— Application  of  Pay- 
ments. 

Where,  when-  »  defaulting  bank  president 
sought  to  have  a  part  of  the  money,   turned 


over  to  it  by  him  in  payment  of  his  indebted- 
ness to  the  bank,  applied  to  the  piayment  of  an 
unpaid  note  of  defendants  held  by  the  bank, 
which  represented  the  president's  indebtednesft 
to  defendants,  payment  thereof  had  not  been 
demanded  of  him  by  the  bank,  and  the  amount 
of  his  indebtedness  to  it  had  not  been  ascer- 
tained, he  could  not  have  any  of  snch  money 
applied  to  the  payment  of  the  note. 

[Ed,  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §§  99-103;   Dec.  Dig.  {  38.*] 

4.  Payment   (J  38*)— Appuoation  of  Pay- 
ments. 

Wl)at  is  deemed  an  unreasonable  delay  in 
the  application  by  the  creditor,  as  authorized 
by  the  debtor,  of  money  turned  over  to  it  in 
payment  of  the  debtor's  indebtedness  is  to  be 
determined  by  the  particular  circumstances  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Payment* 
Cent.  Dig.  |§  99-103;   Dec.  Dig.  §  38.*1 

Error  to  Circuit  Court,  (Tulpeper  County. 

Action  by  the  C^lpeper  National  Bank  of 
Culpeper,  Va.,  Incorporated,  against  Walter 
&  Walter.  Judgment  for  plaintiff  for  a  leas 
amount  than  claimed,  and  it  brings  error. 
Reversed. 

Grlmsley  &  Miller,  of  Cnlpeper,  for  plain* 
tiff  in  error.  Gibson  &  Nottingham  and 
Waite,  Perry  &  Jeffries,  all  of  Culpex>er,  for 

appellee. 

CARDWELL,  J.  The  Culpeper  National 
Bank  of  Culpeper,  Va.,  bro\ight  this  action  of 
debt  against  E.  T.  Walter  and  E.  A.  Walter* 
partners  trading  as  Walter  &  Walter,  to  re- 
cover the  principal  sum  of  $2,500,  with  in- 
terest alleged  to  be  due  and  owing  by  them 
on  the  following  negotiable  note,  to  wit: 

''$2,500.00.        Culpeper.  Va.,  April  4,  1900. 

"On  demand  after  date  we  promise  to  pay 
to  the  order  of  Culpeper  Nat  Bank,  without 
offset,  twenty-flve  hundred  dollars  with  in- 
terest. 

"For  value  received,  negotiable  and  pay- 
able at  the  Culpeper  National  Bank,  of  Cul- 
peper, Va. 

*  •  •         •        •        •        • 


"Credit  the  drawer. 
"Due:    Call  loan. 


"[Signed]    Walter  &  Walter." 

Indorsements  on  the  bacl^  of  the  note  show 
interest  thereon  to  have  been  paid  annually 
up  to  July  1,  1909. 

The  defendants  pleaded  the  general  l88U% 
to  the  action  and  filed  three  special  pleas  in 
writing;  the  substance  of  these  pleas  beins 
that  before  the  commencement  of  this  sulk 
the  defendants  paid  to  the  plaintiff  the  bhiq 
of  money  in  the  declaration  demanded.  Ac- 
companying one  of  the  special  pleas  is  the 
following  statement  in  writing:  "The  de- 
fendants say  that  S.  R.  Smith,  prior  to  the 
date  mentioned  in  the  foregoing  plea,  was 
indebted  to  these  defendants  in  a  sum  of 
money  equal  to  that  demanded  in  the  decla- 
ration, and  being  so  Indebted  deposited  wltl^ 
the  plaintiff  hefore  that  time  a  large  sum  of 
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money,  to  wit,  the  sum  of  $10,000,  out  of 
which  he  had  the  right  to  and  did  direct  the 
said  plaintiff  to  pay  the  sum  ot  $2,500,  which 
was  the  amount  due  on  said  note  sued  upon, 
if  anything  was  due  thereon." 

Upon  the  hearing  of  the  cause,  upon  the 
evidence  and  under  instructions  of  the  court 
as  to  the  law  applicable  thereto,  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
In  the  sum  of  $30,  with  interest  thereon  from 
September  10,  1909;  whereupon  the  plaintiff 
moved  the  court  to  set  aside  the  verdict  and 
grant  it  a  new  trial,  on  the  grounds  (1)  that 
the  Jury  had  been  misdirected  by  the  instruc- 
tions of  the  court,  and  (2)  because  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence, which  motion  the  court  overruled, 
and  entered  its  judgment  in  accordance  with 
the  verdict  of  the  jury,  to  which  ruling  the 
plaintiff  duly  excepted  and  applied  for  and 
obtained  this  writ  of  error. 

During  the  progress  of  the  trial  in  the 
court  below,  the  plaintiff  took  a  number  of- 
exceptions  to  the  action  of  the  court  in  ex- 
cluding evidence  offered  by  the  plaintiff  and 
in  granting  instructions  offered  by  the  de- 
fendants and  in  refusing  to  grant  or  in  mod- 
ifying instructions  offered  by  the  plaintiff; 
but  we  will  not  find  it  necessary,  in  disposing 
of  the  case  here,  to  refer  especially  to  these 
exceptions. 

In  the  statement  of  the  facts  of  the  case 
following,  we  shall,  for  convenience,  speak 
of  the  plaintiff  in  error  as  the  bank,  and  the 
note  sued  on  as  the  Walters'  note. 

It  appears  that  S.  Russell  Smith,  for  a 
number  of  years  prior  to  April,  1909,  was 
the  president  and  chief  executive  and  manag- 
ing officer  of  the  bank;  that  about  November, 
1908,  Francis  I.  Cbates,  United  States  Bank 
Examiner,  discovered  that  Smith  was  indebt- 
ed and  liable  to  the  bank  for  a  large  sum 
of  money,  of  which  liability  the  bank  had  had 
no  prior  knowledge,  and  afterwards  John  J. 
Davies,  who  had  then  recently  been  employ- 
ed as  the  bank's  assistant  cashier,  discovered 
other  large  indebtedness  and  liability  of 
Smith  to  the  bank, .  which,  together  with 
other  indebtedness  and  liability  before  known, 
aggregated,  as  of  March  1,  1909,  about 
$100,000.  Upon  the  discovery  of  this  large 
Indebtedness  of  Smith  to  the  bank,  Coates 
and  Davies  reported  it  to  the  bank's  direc- 
tors, who  took  up  the  matter  with  Smith, 
with  the  view  of  securing  some  settlement  of 
or  security  for  said  indebtedness;  and  in 
a  conference  between  Smith  and  certain  of 
the  bank's  directors,  Davies,  and  the  bank's 
attorney,  there  was  then  presented  to  Smith 
tlie  demands  of  the  bank  against  him, 
amounting,  as  stated  above,  to  about  $100,- 
000,  and  upon  practically  all  of  said  demands 
Smith  then  admitted  his  liability.  About  the 
time  of  this  conference  Smith  turned  over 
to  the  bank  about  $8,000  of  notes  of  the 
JLiunenburg  Lumber  Company,  $25,000  in  cash, 
and  $10,000  in  the  notes  of  Charles  Forbes, 


with  directions  that  the  bank  was  to  apply 
said  cash  and  the  proceeds  of  said  notes, 
when  collected,  to  the  debts  of  Smith  to  the 
bank,  and  by  express  agreement,  according 
to  the  weight  of  the  evidence,  the  application 
was  left  entirely  with  the  bank,  Smith  to 
have  no  right  to  direct  the  application  of 
any  of  the  said  money  or  the  proceeds  of 
said  notes  to  any  particular  debt  of  his  to 
the  bank,  but  the*  bank  was  to  apply  the  same 
to  such  items  of  his  Indebtedness  as  the  bank 
might  see  fit 

It  further  appears  that  the  bank  at  once 
discounted  the  Lunenburg  Lumber  Company's 
notes  turned  over  to  it  by  Smith  and  gave 
his  account  credit  by  the  proceeds  thereof, 
as  well  as  the  said  $25,000  of  cash,  and  then 
charged  off  against  this  credit  certain  debts 
of  Smith,  and  reserved  in  its  hands  the 
Forbes  notes  for  $10,000  for  collection  and 
future  application. 

It  further  appears  that  the  cash  and  col- 
lateral turned  over  by  Smith  to  the  bank 
did  not  discharge  his  indebtedness  to  the 
bank  by  about  $60,000,  and  on  demand  of  the 
bank  Smith  executed  a  deed  of  trust  to  Jno. 
B.  Miller,  trustee,  on  certain  real  estate  in 
and  near  the  town  of  Oulpeper,  Va.,  which 
deed  of  trust  provided  for  the  sale  of  said 
real  estate  and  the  application  of  the  pro- 
ceeds therefrom,  first,  to  the  payment  of 
note^  held  by  the  bank,  of  which  Smith  was 
the  maker ;  second,  to  the  payment  of  notes 
held  by  the  bank  on  which  Smith  was  in- 
dorser;  and,  third,  to  the  payment  of  any 
other  indebtedness  of  Smith  to  the  bank.  At 
the  time  of  the  execution  of  said  deed  of 
trust,  the  estimated  value  of  the  real  estate 
thereby  conveyed  was  $12,000 ;  but  the  bank 
only  realized  about.  $10,000  from  the  sale 
thereof. 

The  transactions  just  related  were  had 
during  the  period  from  March  1,  1909,  to 
April  1st  of  the  same  year,  and  Smith  re- 
tired from  the  presidency  of  the  bank  in 
April,  1909,  but  had  not  participated  in  the 
management  thereof  for  some  months  prior 
thereto ;  the  said  John  J.  Davies,  the  bank's 
assistant  cashier,  having  been  the  managing 
officer  from  about  December,  1908.  Upon  as- 
suming the  management  of  the  bank,  Davies 
found  among  its  assets  the  Walters'  note 
here  sued  on,  which  was  carried  by  the  bank 
on  its  books  under  the  head  of  "Time  Loans," 
loans  on  which  the  bank  collected  interest 
on  January  and  July  Ist  of  each  year.  The 
interest  on  the  Walters'  note  to  January  1, 
1909,  had  been  paid  by  Smith  to  the  bank's 
teller,  but  the  bank  did  not  know  by  whom 
this  interest  was  paid,  and  only  knew  that 
it  had  been  paid  up  to  that  date ;  and  a  short 
while  prior  to  July  1,  1909,  the  bank  notified, 
through  the  mail,  Walter  &  Walter  that  in- 
terest on  their  note  (the  Walters'  note)  would 
be  due  and  payable  on  the  1st  day  of  July 
following.  In  response  to  said  notice  D.  A. 
Walter  came  to  the  bank  and  informed  its 
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assistant  cashier  Davies  that  Walter  &  Wal- 
ter thought  the  note  In  question  had  long 
since  been  paid  off  by  Smith,  as  he  had  prom- 
ised so  to  do.  B.  A.  Walter  then  informed 
Davies  of  the  circumstances  under  which  the 
note  was  given,  as  follows:  Walter  &  Wal- 
ter were  contractors  and  builders,  and  some 
time  in  the  year  1905  they  entered  into  a 
contract  with  Smith  to  buyd  and  repair  cer- 
tain buildings  upon  the  property  of  the  wife 
of  Smith.  As  this  work  progressed,  Walter 
&  Walter  would  call  upon  Smith,  who  was 
then  the  bank's  president,  executive,  and 
managing  officer,  for  payments  on  their  con- 
tract When  called  upon.  Smith  would  di- 
rect Walter  &  Walter  to  draw  their  checks 
upon  the  bank  (at  which  they  had  no  bal- 
ance), saying  to  them  that  he  would  have 
the  checks  cashed.  In  pursuance  of  this  ar- 
rangement Walter  &  Walter  did  draw  checks, 
which  were  cashed  at  the  bank  under  the 
directions  of  Smith,  until  their  account  had 
run  up  to  more  than  $2,500;  Smith  telling 
Walter  &  Walter  all  along  that  he  would 
protect  their  checks.  After  Walter  &  Walter 
had  overdrawn  more  than  $2,500,  they  were 
told  by  the  bank*s  teller  that  he  would  no 
longer  cash  their  checks,  and  that  they  must 
make  some  arrangements  to  settle  their  over- 
draft Thereupon  Walter  &  Walter  went  to 
Smith  in  regard  to  their  overdraft,  who  told 
them  that  the  way  to  arrange  It  was  for  them 
to  execute  their  notes  for  the  amount  of  their 
overdraft;  that  he  (Smith),  as  president  of 
the  bank,  would  have  them  discounted  and 
the  proceeds  placed  to  their  credit  and  the 
overdraft  charged  off  against  such  proceeds ; 
that  he  (Smith)  would  thereafter  pay  such 
notes  and  thereby  discharge  his  personal  in- 
debtedness to  Walter  &  Walter  arising  out  of 
his  contract  for  buildings,  etc.,  upon  his 
wife's  property.  Following  this  suggestion, 
Walter  &  Walter  executed  the  Walters*  note 
here  sued  on  and  another  for  about  $480, 
which  were  discounted  at  the  bank  and  the 
overdraft  of  Walter  &  Walter  charged  off 
against  the  proceeds.  Thereafter  Smith  paid 
the  semiannual  interest  on  said  notes,  and, 
according  to  their  statement,  Walter  &  Wal- 
ter thought  he  had  paid  the  principal,  as  he 
promised;  yet  they  admitted  having  received 
notice  of  the  time  when  interest  thereon  was 
required  to  be  paid. 

Upon  this  statement  being  made  by  Wal- 
ter &  Walter,  the  bank's  assistant  cashier 
informed  them  that  he  would  have  to  look 
to  them  for  the  payment  of  the  notes,  and 
they  promised  to  pay  the  same. 

It  very  clearly  appears — ^in  ftict.  Smith  so 
testified — ^that  the  bank  knew  nothing  in 
March,  1909,  as  to  the  circumstances  under 
which  the  Walters'  note  (for  $2,500)  came  in- 
to its  possession,  and  when  Smith  turned  over 
to  it  the  cash  and  securities,  before  men- 
tioned, to  be  applied  to  his  indebtedness  to 
the  bank  no  claim  on  account  of  this  note 
was  presented  to  him  as  a  claim  against 


him;  the  bank  having  assumed  that  the  note 
had  come  into  its  possession  in  the  ordinary 
course  of  the  business  of  banking. 

In  September,  1909,  the  bank  was  again 
visited  and  examined,  as  provided  by  United 
States  statutes,  by  said  Coates,  United  States 
Bank  Examiner,  who,  by  reason  of  his  for- 
mer visit  and  examination,  was  partially  fti- 
mUiar  with  the  indebtedness  of  Smith  to  the 
bank,  and  upon  being  told  by  Davies  what 
Walter  &  Walter  had  said  in  regard  to  the 
$2,500  note  in  question,  and  Smith's  connec- 
tion therewith,  and  also  being  given  other 
information  with  respect  to  Smith's  liability 
to  the  bank,  he  made  up  a  statement  from 
the  bank'«  books  showing  what  he  considered 
to  be  Smith's  remaining  liability  and  indebt- 
edness to  the  bank,  after  the  application  of 
the  Lunenburg  Lumber  Company's  notes  and 
the  $25,000  in  cash  to  the  payment  thereof 
had  been  made,  and  omitting  certain  items 
which  Smith  or  his  friends  had  otherwise 
arranged,  which  statement  showed  a  balance 
of  $35,608.39  of  principal,  made  up,  it  would 
seem,  by  debts  for  which  Smith  was  liable, 
which  were  regarded  as  doubtful  or  worth- 
less, and  from  which  balance  Coates  deduct- 
ed the  $10,000  of  Forbes'  notes  turned  over 
to  the  bank  in  March,  1909,  and  the  estimat- 
ed value  of  the  real  estate  conveyed  by  Smith 
to  Miller  to  secure  his  indebtedness  to  the 
bank,  which  real  estate  he  estimated  at  $12,- 
000,  leaving  a  balance  of  $13,359.64  of  doubt- 
ful or  worthless  debts  due  the  bank.  In  ad- 
dition Coates  listed  other  debts,  amounting 
to  $21,091.90,  for  which  Smith  was  liable  to 
the  bank,  and  which  Coates  regarded  as  sol- 
vent, in  which  list  was  included  as  a  liabili- 
ty of  Smith  to  the  bank. the  sum  of  $2,980, 
the  amount  of  overdraft  which  Smith  had 
permitted  Walter  &  Walter  to  make  at  the 
bank,  and  to  cover  which  they  had  executed 
the  note  for  $2,500  (here  sued  on),  and  an- 
other for  $480,  upon  which  last-named  note 
judgment  was  obtained  by  the  bank.  Coates 
afterwards  presented  said  statement  to  the 
attorneys  for  Smith  in  the  presence  of  the 
bank's  regularly  retained  attorneys,  and  a 
few  days  later,  September  10,  1909,  Smith 
wrote  the  bank  questioning  the  correctness 
of  items  charged  against  him,  amounting  to 
$12,108.73,  among  which  was  the  item  of  $2,- 
980  of  Walter  ft  Walter's  overdraft  on  the 
bank,  but  added:  "Relative  to  the  Walter  & 
Walter  note  charged  as  amounting  to  $2,980 
I  desire  to  state  that  I  only  owe  them  about 
$2,500,  and  I  have  no  objection  to  such  ap- 
plication, and  now  request  out  of  the  funds 
in  your  hands  belonging  to  me  the  sum  of  $2,- 
500  be  applied  to  this  note." 

One  of  Walter  &  Walter's  counsel,  who 
was  also  counsel  for  Smith,  testifies  that  he 
had  a  conversation  with  Coates  about  the 
time  of  the  letter  just  quoted  from,  and  re- 
quested Coates  to  apply  a  portion  of  the  $10,- 
000  of  Forbes'  notes,  or  the  proceeds  there- 
of, still  in  the  possession  of  the  bank,  and 
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which  had  not  been  applied  to  any  special 
debt  or  debts  of  Smith,  to  the  discharge  of 
the  Walters*  note,  and  that  Goates  promised 
so  to  do,  but  it  appears  that  the  bank  never 
made  any  response  to  the  letter  of  Smith; 
nor  did  Cioates  ever  communicate  to  the  bank 
any  conversation  which  he  may  have  had 
with  Walter  &  Walter's  counsel,  in  which 
he  promised  to  apply  the  money  of  Smith 
in  the  bank's  hands  for  the  payment  of 
Smith's  own  debts  to  the  payment  of  Walter 
&  Walter's  indebtedness  to  the  bank. 

There  was  no  special  application  made  by 
the  bank  of  the  $10,000  of  Forbes'  notes,  or 
of  the  estimated  value  of  the  real  estate  con- 
veyed to  Miller,  trustee,  until  December,  1909, 
when,  with  the  advice  of  Coates,  certain 
debts  of  Smith  to  the  bank,  which  did  not 
include  the  Walter  &  Walter  overdraft  and 
other  debts  of  Smith,  were  charged  off  against 
this  $10,000  and  $12,000,  the  estimated  value 
of  the  real  estate  conveyed  to  MlUer,  trustee, 
which  sUll  left  $6,526.11  for  which  Smith 
was  liable  to  the  bank,  which  there  was  no 
prospect  of  collecting  from  Smith,  and  for 
which  there  was  no  collateral  or  security. 
Coates,  as  Bank  Examiner,  demanded  that 
this  loss  be  made  good  at  once,  or  he  would 
report  Smith's  conduct  in  the  management 
of  the  bank  to  the  United  States  Department 
of  Justice,  and  stated  that,  unless  the  bank's 
directors  contributed  the  said  amount  of  $6,- 
526.11,  he  would  assess  the  bank's  stock  to 
make  up  such  loss;  thereupon  the  bank's  di- 
rectors contributed  the  said  sum  of  $6,526.11 
to  cover  the  loss  as  reported  by  Coates,  which 
amount  so  contributed  by  the  directors  was 
in  addition  to  about  $18,000  theretofore  con- 
tributed by  them  for  a  like  purpose. 

The  Walters'  note  not  having  been  paid 
from  the  assets  of  Smith,  and  Walter  &  Wal- 
ter having  failed  or  refused  to  pay  the  same, 
this  suit  was  brought,  and  resulted,  upon  a 
trial  thereof,  as  has  been  above  stated. 

There  is  little  or  no  conflict  in  the  evi- 
dence, and  it  will  be  seen  from  the  facts 
above  stated  that,  however  the  cash  and 
notes  placed  in  the  bank's  hands  by  Smith 
for  the  payment  of  his  indebtedness  were  ap- 
plied, there  would  remain  a  large  balance 
due  the  bank  by  him. 

The  contention  of  the  plaintiff  bank  in  the 
trial  court  was,  first,  that  the  note  sued  on 
was  the  debt  of  the  defendants,  Walter  & 
Walter,  and  not  the  debt  of  Smith,  nor  did 
it  become  Smith's  debt,  even  though  he  was 
liable  to  the  bank  for  allowing  the  defend- 
ants to  overdraw  their  account  with  the  bank 
to  the  amount  of  $2,980,  and  the  bank  or  a 
United  States  bank  examiner  asserted  a 
claim  of  liability  against  said  Smith  on  ac- 
count of  such  overdraft,  and  he  admitted  his 
liability  therefor,  and  that  the  bank  took 
the  note  in  question  without  knowledge  of 
any  transactions  between  Smith  and  the  de- 
fendants, and  that  Smith  had  no  right  to  ap- 
ply or  direct  application  of  any  funds  in  the 


bank's  hands,  placed  there  to  pay  his  own 
debts  to  the  bank,  to  the  payment  of  said 
note,  the  debt  of  the  defendants;  second, 
that,  even  if  the  debt  sued  on  was  the  debt 
of  Smith,  he  had  no  right  to  direct  appli- 
cation thereto  of  any  funds  in  the  bank's 
hands,  if  such  funds  had  been  turned  over  to 
the  bank  under  an  express  contract  that  the 
bank  should  have  exclusive  direction  and 
right  to  apply  the  same  as  it  saw  fit ;  third, 
that  F.  I.  Coates,  United  States  Bank  Ex- 
aminer, was  not  the  agent  of  the  bank  to 
make  any  contract  with  Smith  on  behalf  of 
the  bank,  and  if  he  undertook  to  make  such 
contract  as  is  asserted  by  the  defendants 
with  respect  to  the  Walters'  note  the  same 
was  of  no  binding  effect  upon  the  bank. 

On  the  other  hand,  the  contention  of  the 
defendants  was  that,  though  it  be  conceded 
that  Smith  gave  the  bank  the  right  to  make 
a  general  application  of  his  assets,  which  he 
turned  over  to  the  bank  in  payment  of  such 
obligations  of  his  to  it  as  the  bank  saw  fit 
to  apply  them  to,  still,  in  the  absence  of  an 
application  thereof  by  the  bank  for  over  six 
months,  namely,  from  March  1st,  to  Septem- 
ber 10th,  the  right  to  make  the  application 
thereof  was  restored  to  Smith,  and  he  having 
by  his  letter  of  September  10,  1909,  directed 
$2,500  of  the  funds  then  remaining  In  the 
hands  of  the  bank  to  be  applied  to  the  Wal- 
ter debt,  that  debt  was  to  that  extent  paid ; 
and,  second,  whether  this  right  existed  or 
not,  it  was  agreed  between  the  bank  and 
Smith,  in  September,  1909,  that  this  appli- 
cation should  be  made,  and  that  agreement, 
made  through  F.  I.  Coates,  who  was  repre- 
senting the  bank  In  that  matter,  is  binding 
upon  it,  and  the  written  direction  of  Smith 
In  his  letter  of  September  10,  1909,  was  an 
application  thereof  agreed  to  by  the  bank, 
through  its  agent  Coates. 

The  court.  In  its  instructions  to  the  Jury, 
rejected  the  views  of  counsel  for  the  plain- 
tiff bank  as  to  the  law  of  the  case  upon  the 
facts  which  the  evidence  proved  or  tended 
to  prove,  and  adopted  the  views  contended 
for  by  counsel  for  the  defendants. 

[1]  We  are  of  opinion  that  there  is  no 
merit  in  the  contention  of  the  defendants 
that  Coates,  the  Bank  Examiner,  was  the 
agent  of  the  plaintiff  bank,  clothed  with  the 
authority  to  agree  for  the  bank  with  the  at- 
torneys for  the  defendants,  on  or  about  Sep- 
tember 10,  1909,  or  at  any  other  time,  that 
$2,500  of  the  money  which  the  bank  had  in 
hand,  placed  there  by  Smith  to  pay  his  indebt- 
edness to  the  bank,  should  be  applied  to  the 
payment  of  the  Walters'  note.  There  is  no 
evidence  whatever  in  the  record  to  show 
any  such  authority  given  by  the  bank  to 
Coates,  or  that  the  bank  ever  ratified  such 
an  agreement,  or  was  advised  that  it  had 
been  made.  Coates'  only  connection  with  the 
bank's  affairs  was  in  his  ofl^cial  capacity  as 
United  States  Bank  Examiner,  charged  with 
the  duty  of  inquiring  into  and  making  report 
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of  the  status  of  the  affairs  of  the  hank  and 
of  Smith's  conduct  In  the  management  there- 
of to  the  United  States  Department  of  Jus- 
tice. He  had  not  listed  the  Walters'  note 
as  a  debt  of  Smith  to  the  bank,  but  only  Ust- 
ed  the  overdraft  of  Walter  &  Walter  to  the 
amount  of  |2,980  as  a  liability  upon  Smith  to 
the  bank ;  that  is,  a  liability  upon  Smith  in 
the  event  the  bank  failed  to  collect  the  mon- 
ey from  Walter  &  Walter.  The  fact  that 
Da  vies,  cashier  and  managing  ofQcer  of  the 
bank,  recognized  that  in  the  adjustment  of 
Smith's  affairs  with  the  bank  Coates*  au- 
thority was  superior  to  that  of  Davles,  and 
the  fact  that  the  letter  of  Smith  to  the  bank, 
of  September  10,  1909,  was  turned  over  by 
an  attorney  for  the  bank  to  Coates  "to  be 
handled  by  him,"  has  no  probative  force  as 
to  whether  or  not  Coates  was  the  agent  of 
the  bank  to  bind  it  by  the  alleged  agreement 
that  a  part  of  the  money  the  bank  had  in 
hand  for  the  payment  of  Smith's  indebted- 
ness to  it  should  be  applied  to  the  payment 
of  the  Walters'  note,  which  the  bank  had  ac- 
quired in  the  due  course  of  its  business. 
Smith,  in  testifying  in  this  case,  refers  to 
Coates  as  having  been,  some  time  after  Au- 
gust 24,  1909,  in  Culpeper  "conducting  the 
investigation  and  adjustment  of  his  [Smith's] 
indebtedness  to  the  bank,  and  representing 
the  bank  in  connection  therewith" ;  but  this 
is  only  a  bare  declaration  on  his  part,  with- 
out the  statement  of  any  fact  going  to  show 
that  Coates  was  the  agent  of  the  bank,  cloth- 
ed  with  authority  to  make  an  agreement  on 
its  part  with  him  or  his  attorneys  such  as 
Is  claimed  Coates  made  with  respect  to  the 
Walters*  note. 

[2]  The  remaining  question  presented  is 
whether  or  not,  in  the  circumstances  narrat- 
ed above.  Smith  had,  on  September  10,  1909, 
the  right  to  require  the  bank  to  apply  $2,- 
500  of  the  money  It  then  had  in  hand,  placed 
there  by  Smith  for  the  payment  of  his  own 
indebtedness,  to  the  payment  of  the  Wal- 
ters' note.  That  the  arrangement  between 
Smith,  as  the  bank's  president,  and  Walter 
&  Walter,  the  defendants,  pursuant  to  which 
the  former  directed  and  allowed  the  latter 
to  check  upon  the  bank  to  the  amount  of 
|2,9S0,  and  accepted  and  discounted  notes 
therefor  out  of  the  bank's  money,  and  ap- 
plied the  proceeds  of  such  notes  to  balance 
the  overdraft,  and  promised  the  defendants 
that  he  would  pay  -the  bank  one  of  said 
notes  amounting  to  $2,500,  and  thus  dis- 
charge his  debt  to  the  defendants,  does  not 
release  the  defendants  from  liability  to  the 
bank  on  the  note  in  question  is  settled  by 
the  decision  of  this  court  in  Baker  et  al.  v. 
Berry  Hill  Mineral  Springs  Co..  112  Va.  280, 
71  S.  El  626.  In  that  case  Smith,  for  the 
purpose  of  promoting  an  enterprise  in  which 
he  was  personally  interested,  loaned  to  the 
Misses  Baker  about  $4,500  of  the  bank's  mon- 
ey, taking  from  them  their  notes  therefor, 
payable  to  the  bank,  with  the  understanding 


that  he  (Smith)  was  to  pay  these  notes  out 
of  the  proceeds  of  certain  stocks  of  the 
Misses  Baker,  which  he  had  guaranteed  to 
sell  at  par  within  a  certain  time ;  and  it  was 
held  that  Smith  in  such  transaction  was  not 
the  agent  of  the  bank;  that  the  bank  took 
said  notes  free  from  any  promise  Smith  had 
made  in  regard  to  his  paying  the  same,  and 
without  notice  of  any  fraud  Smith  may  have 
perpetrated  to  secure  the  notes.  In  that 
case,  as  In  this,  had  the  notes  sued  on  proved 
worthless,  there  would  have  been  a  liability 
on  Smith  to  the  bank  for  a  misappropriation 
of  its  funds  to  his  own  private  use. 

In  Pope  V.  Transparent  Ice  Co.,  91  Va. 
79,  20  S.  B.  940,  the  principles  of  law  ap- 
plicable to  the  subject  of  the  application  of 
payments  are  stated  in  the  opinion  by  Keith, 
P.,  without  reference  to  authorities  to  sup- 
port  them,  as  they  are  universally  accepted. 
The  first  of  these  principles  Is,  where  a 
debtor  makes  a  payment,  he  has  the  un- 
disputed right  to  make  such  application  of 
it  as  he  sees  fit;  second,  if  the  debtor  falls 
to  exercise  his  right,  the  creditor  may  then 
make  the  application,  and  if  the  power  be 
exercised  by  neither  it  becomes  the  duty  of 
the  court  to  make  it,  and  in  its  performance 
a  sound  discretion  is  to  be  exercised. 

In  the  case  now  before  us  the  debtor. 
Smith,  when  he,  in  March,  1909,  turned  over 
to  his  creditor,  the  bank,  certain  notes  and 
cash,  he  did  exercise  his  right  to  direct  the 
application  of  the  cash  and  proceeds  from 
the  notes  turned  over  by  him,  agreeing  at 
the  time  with  the  bank  that  the  cash  and 
proceeds  of  the  notes  should  be  applied  to 
hU  indebtedness  to  the  bank  as  it  saw  fit 

It  is  not,  however,  contended  on  behalf  of 
the  defendants  that  Smith  did  not  in  fact 
direct  the  application  of  said  cash  and  the 
proceeds  of  the  notes  turned  over  by  him  to 
the  bank,  but  the  contention  Is  that  no  spe- 
cial agreement  was  entered  into  between 
the  parties;  and  therefore  the  case  is  as 
though  Smith  had  failed  to  direct  the  ap- 
plication, from  which  fact,  under  the  law, 
an  implied  agreement  arose  between  the  par- 
ties, as  effectual  and  binding  as  if  it  had 
been  express,  to  the  effect  that,  though  Smith 
had  said,  when  he  turned  over  the  cash  and 
notes  to  the  bank,  "take  this  and  apply  it 
to  my  debts  as  you  see  fit,"  "the  law  reads 
into  this  agreement,  whether  express  or  im- 
plied, the  provision  that  the  application  must 
be  promptly  made;  else  the  right  to  make 
the  application  is  restored  to  the  debtor 
[Smith]." 

To  sustain  the  latter  part  of  this  contri- 
tion, the  case  of  Hill  &  Braxton  v.  Souther- 
land,  1  Va.  128,  is  alone  relied  on.  In  that 
case  there  was  no  positive  evidence  tGat 
Braxton  directed  the  application  of  the  mon- 
ey paid,  and  therefore  the  case  was  dis- 
cussed and  decided  solely  upon  the  doctrine 
of  the  application  of  payments;  the  opinion 
saying  that  the  question  was:    How  should 
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the  payments  be  applied  under  the  drcum- 
stances  of  the  case?  The  case  in  judgment 
is  very  dUferent,  in  that  Smith  not  only  di- 
rected the  application  of  the  notes  and  cash 
turned  oyer  by  him  to  the  bank,  but,  accord- 
ing to  the  evidence  of  three  witnesses  testi- 
fying for  the  bank,  and  not  denied  by  Smith, 
he  agreed  with  the  bank  that  it  was  to  take 
the  notes  and  cash  he  turned  over  and  ap- 
ply them  to  the  payment  of  hia  indebtedness 
to  the  bank  as  it  saw  fit. 

[8]  It  is  to  be  observed  that  when  Smith, 
on  the  10th  of  September,  1009,  sought  to 
have  the  bank  apply  the  $2,500  of  the  assets 
he  had  turned  over  to  it  for  the  payment 
of  his  own  indebtedness  to  the  payment  of 
the  Walters*  note  held  by  the  bank  and  un- 
paid, payment  of  this  note  had  not  been 
demanded  of  Smith  by  the  bank;  nor  was 
the  indebtedness  of  Smith  to  the  bank,  grow- 
ing out  of  his  mismanagement  of  its  afTairs, 
or  the  nature  thereof  then  ascertained,  but 
was  only  a  subject  of  investigation.  Under 
these  circumstances,  upon  neither  reason 
nor  authority  had  Smith  the  right  to  have 
$2,500  of  the  assets  turned  over  by  him  to 
the  bank  for  the  payment  of  his  debts  to  it 
applied  to  the  payment  of  the  Walters*  note. 

[4]  We  do  not  by  anything  said  in  this 
opinion  mean  to  hold,  nor  is  it  necessary  for 
US,  under  the  facts  and  circumstances  of 
the  case,  to  hold,  that  if  a  creditor  holding 
more  than  one  debt  against  his  debtor  de- 
lays for  an  unreasonable  time  to  apply  pay- 
ments made  to  him  on  account  of  such  debts 
his  debtor,  in  the  absence  of  a  special  agree- 
ment between  the  parties,  would  not  have 
the  right  to  direct  the  application  of  such 
payments.  What  would  be  considered  an 
unreasonable  delay  in  the  application  of 
payments  would  have  to  be  determined  by 
the  facts  and  circumstances  of  the  particular 
case.  Lingle  v.  Gook*s  Adm*r,  82  Grat  (73 
Va.)  262. 

It  follows  that  the  judgment  of  the  cir- 
cuit court  here  complained  of  has  to  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial  in  accordance  with  this  opinion. 

Reversed. 

mi  Va.  491) 

BURGEHl  et  al.  v.  STATE  FEMALE 
NORMAL  SCHOOL. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1913.) 

1.  E&nNBifT  Domain  (|  52*)— State  Institu- 
tions —  "Buildings^*  —  **Pboceedings"  — 
Statutes. 

Under  Code  1904,  i  1105f,  d.  25.  ^ivinj? 
state  institntions  power  to  condemn  ''building," 
and  providing  that  ''proceedings'*  be  according 
to  the  provisions  of  such  act,  a  state  normal 
school  can  condemn  a  dwelling  house;  clause 
3  of  such  act  providing  that  an^  company  char- 
tered by  the  state,  and  authorized  to  condemn 
lands,  may  enter  on  lands  for  examination,  sur- 
vey, or  laying  out,  but  that  no  dwelling  house 
could  be  invaded  without  consent  of  the  owner, 


not  having  application  to  state  institutions,  bat 
only  to  ordinary  corporations;  and  the  word 
'^proceedings**  meaning  but  the  course  of  pro- 
cedure in  the  prosecution  of  the  action  (citing  1, 
Words  and  Phrases,  p.  889). 

[Ed.  Note.— For  other  cases,  see  Bkninent  Do- 
main, Cent  Dig.  «  121-130;   Dec.  Dig.  i  52.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7593 ;  vol.  6,  pp.  5631-5638.] 

2.  Statutes  (8  2(>7*)—ObNSTBUcTioN— Intent. 

The  court  cannot  impute  to  the  Legislature 
the  purpose  to  limit  and  qualify  the  grant  of 
an  express  power,  or  a  substantive  right,  by 
the  use  of  terms  applicable  alone  to  the  mode  of 
procedure  by  which  that  right  was  to  be  en- 
forced. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  f  284;   Dec.  Dig.  |  207.*] 

3.  Eminent  Domain  ({  134*)— Damagbs— Bli- 
mentb. 

In  a  condemnation  proceeding,  where  the 
whole  property  is  taken,  the  measure  of  dam- 
ages is  the  market  value,  to  arrive  at  which  the 
value  of  the  property  to  the  condemning  party 
for  the  purposes  intended  cannot  be  considered, 
but  its  availability  for  such  purposes  alons  with 
all  the  other  uses  to  which  it  was  adapted  were 
proper  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  356;   Dec.  Dig.  f  134.*] 

4.  Eminent  Domain  (§  222*>— Instructions 
—Damages. 

Although  the  availability  of  property  con- 
demned to  the  purpose  intended,  along  with  oth- 
er uses  to  which  it  might  be  put,  were  proper  to 
bo  considered  to  arrive  at  the  market  value  of 
the  prop«>rty,  a  requested  instruction  that  its 
capability  of  being  made  available  to  the  "neces- 
sities" of  the  condemning  party  was  erroneous 
as  apt  to  mislead  the  jury  into  considering  the 
necessity  of  the  condemning  party  as  the  chief 
element  for  their  consideration. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  562-567 ;  Dec  Dig.  8  222.*] 

Error  to  Circuit  Court,  Prince  Edward 
County. 

Condemnation  proceedings  by  the  State 
Female  Normal  School  of  FarmviUe  against 
Mary  E.  Burger  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Judg- 
ment affirmed. 

J.  T.  Coleman,  of  Lynchburg,  for  plain- 
tiffs in  error.  A.  D.  Watklns,  of  Farmville, 
and  R.  B.  Byrd,  of  Richmond,  for  defendant 
in  error. 

KEITH,  P.  This  la  a  proceeding  upon  the 
part  of  the  State  Female  Normal  School,  of 
Farmville,  Va.,  an  institution  chartered  un- 
der the  laws  of  this  state,  to  condemn  cer- 
tain property  situated  in  Farmville,  Prince 
Edward  county,  Va.  The  mode  of  procedure 
prescribed  by  the  statute  seems  to  have 
been  pursued.  Some  of  the  parties,  however, 
were  served  with  notice  in  person,  others 
were  proceeded  against  by  order  of  publica- 
tion. The  court  appointed  commissioners, 
who  went  upon  the  land  and  reported  that  in 
their  Judgment  $2,300  would  be  a  Just  oom- 
pensation  for  the  land  taken,  and  that  no 
other  person  would  be  damaged. 

Mary  E.  Burger,  one  of  the  defendants, 
excepted  to  the  report  of  the  commissioners, 
but  the  court  overruled  the  exception  and 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  a  Rep'f  Indexes 


490 


77  SOUTHEASTERN  REPORTER 


(Va. 


confirmed  the  report,  and  ordered  that,  when 
the  sum  ascertained  by  the  commissioners 
to  be  the  value  of  the  property  proposed  to 
be  taken  should  be  paid  into  court,  the  title 
of  the  property  should  stand  vested  in  the 
State  Female  Normal  School,  according  to 
law.  To  that  Judgment  a  writ  of  error  was 
awarded  by  this  court. 

[1]  The  petition  assigns  two  grounds  of 
error :  First,  the  action  of  the  court  in  over- 
ruling petitioner's  motion  to  dismiss  the  peti- 
tion, upon  the  ground  that  the  property 
sought  to  be  taken,  being  occupied  by  a 
dwelling  house;  is  not  liable  to  be  condemned; 
and,  second,  the  action  of  the  court  in  re- 
fusing to  give  an  instruction  offered  by  the 
petitioner. 

The  statute  law  applicable  to  the  case  is 
contained  in  chapter  46B  of  Pollard's  Code, 
§  1105f.  So  much  of  clause  3  of  that  sec- 
tion as  need  be  considered  in  this  case  is  as 
follows:  "Any  company  chartered  by  this 
state,  which  is  authorized  by  its  charter  or 
by  the  laws  of  this  state  to  condemn  lands, 
or  any  interest  or  estate  therein,  or  materi- 
als, or  other  property,  for  its  uses,  may,  by 
its  officers,  agents,  or  servants,  enter  upon 
any  lands  or  waters  for  the  purpose  of  ex- 
amining the  same  and  surveying  and  laying 
out  such  as  may  seem  fit  to  an  officer  or  agent 
authorized  by  it:  Provided  that  no  injury 
be  done  the  owner  or  possessor  of  the  land. 
But  no  company  shall  •  •  •  under  any 
provision  of  this  act,  invade  the  dwelling 
house  of  any  person  in  a  city  or  town,  or 
any  space  within  sixty  feet  thereof,  with- 
out the  consent  of  the  owner,  except  in  the 
case  of  a  railroad  company  when  it  is  de- 
cided by  the  commissioners  (appointed  to  as^ 
certain  the  value  of  the  land  or  other  prop- 
erty, or  the  interest  or  estate  therein,  to  be 
taken)  that  it  would  otherwise  be  imprac- 
ticable, without  unreasonable  expense,  to 
construct  such  railroad.    •    •    • " 

The  succeeding  clauses  of  that  section, 
down  to  clause  24,  prescribe  the  mode  of  pro- 
cedure which  shall  be  followed  in  the  con- 
demnation of  land.  Clause  24  provides  that 
the  preceding  sections  are  not  to  apply  to 
certain  institutions  of  learning,  hospitals, 
etc.,  or  land  owned  by  the  state,  or  ceme- 
teries. Clause  25  gives  the  right  of  con- 
demnation to  school  districts  and  certain 
state  institutions,  and  provides  that :  "If  the 
court,  or  the  board  of  supervisors,  of  any 
county,  the  council  of  any  city  or  town,  the 
trustees  of  any  school  district,  the  institution 
for  the  deaf  and  blind,  any  of  the  state  hos- 
pitals, the  University  of  Virginia,  the  Virgin- 
ia Military  Institute,  or  any  other  institution 
of  this  state,  cannot,  because  of  the  incapacity 
of  the  owner,  or  inability  to  agree  upon  a  price 
or  terms,  or  because  the  owner  cannot,  with 
reasonable  diligence,  be  found  in  this  state, 
or  is  unknown,  agree  on  terms  of  purchase 
with  those  entitled  to  any  land,  buildings, 
structures,  sand,  earth,  gravel,  water,  or  oth- 
er material  necessary  to  be  taken  and  used 


for  the  purposes  of  such  county,  city  or  town, 
or  school  district,  or  for  the  purposes  of 
the  institution  for  the  deaf  and  blind,  or  of 
any  such  state  hospital,  or  of  the  University 
of  Virginia,  or  of  the  Virginia  Military  In- 
stitute, or  of  any  other  state  institution.  It 
may  acquire  the  same  by  condemnation  un- 
der the  provisions  of  this  act  and  the  pro- 
ceedings in  all  such  cases  shall  be  accord- 
ing to  the  provisions  of  this  act  so  far  as 
they  can  be  applied  to  the  sama" 

The  contention  of  plaintiff  in  error  Is  that 
the  power  of  condemnation  conferred  by  this 
clause  is  to  be  exercised  In  subordination  to 
clause  3,  above  quoted;  that  the  property 
sought  to  be  condemned  in  this  proceeding 
is  a  dwelling  house  in  the  town  of  Farm- 
ville ;  and  that  it  cannot  be  invaded  or  any 
space  within  60  feet  thereof  taken,  without 
the  consent  of  the  owner,  except  in  the  case 
of  a  railroad  company. 

We  cannot  give  our  assent  to  this  construc- 
tion of  the  statute.  Looking  to  the  whole  of 
section  1105f  of  chapter  46B  of  the  Code,  we 
think  it  plain  that  the  phrase,  "Any  company 
chartered  by  this  state,  which  is  authorized 
by  its  charter  or  by  the  laws  of  this  state  to 
condemn  lands,"  has  reference  only  to  ordi- 
nary corporations  chartered  by  the  state, 
and  has  no  application  to  those  corporations 
which  are  denominated  state  institutions, 
which  are  part  of  the  state  government,  and 
were  created  for  the  purpose  of  performing 
governmental  functions.  Had  the  Legisla- 
ture deemed  all  chartered  companies,  wheth- 
er organized  for  private  purposes  and  con- 
trolled by  private  individuals,  as  standing 
upon  the  same  footing  with  state  institu- 
tions, as  hospitals,  asylums,  colleges,  and  uni- 
versities, it  would  be  wholly  unnecessary  to 
incumber  the  Code  with  clauses  24  and  25. 
Section  25  plainly  confers  upon  the  institu- 
tions therein  referred  to,  in  language  which 
certainly  comprehends  the  State  Female  Nor- 
mal School,  power  to  condemn  "any  land, 
buildings,  structures,  sand,  earth,  gravel,  wa- 
ter, or  other  material  necessary  to  be  taken 
and  used"  for  its  purposes. 

The  word  "building**  is  a  most  comprehen- 
sive one.  In  1  Words  and  Phrases  it  is  said: 
"A  building  is  defined  to  be  a  structure  in 
the  nature  of  a  house  built  where  it  is  to 
stand ;  as  commonly  understood,  a  house  for 
business,  residence,  or  public  use,  or  for 
shelter  of  animals  or  storage  of  goods,  and 
very  generally,  though  not  always,  the  idea 
of  a  habitation  for  the  permanent  use  of 
man,  or  an  erection  connected  with  his  per- 
manent use,  is  implied  in  the  word  'building.' 
In  its  broadest  sense  it  can  mean  only  an 
erection  intended  for  the  use  or  occupation 
as  a  habitation  or  for  some  purpose  of  trade, 
manufacture,  ornament  or  use." 

Clause  25,  therefore,  confers  upon  the  Nor- 
mal School,  in  express  terms,  the  specific 
power  to  condemn  buildings,  which  Includes 
dwelling  houses,  for  its  purposes. 
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But  it  is  contended  tliat  the  whole  of  this 
clause  Is  qualified  and  limited  by  its  closing 
sentence,  which  says  that  the  property  need- 
ed may  be  acquired  by  the  institutions  em- 
braced within  the  clause,  '*by  condemnation 
under  the  provisions  of  this  act,  and  the 
proceedings  in  all  such  cases  shall  be  accord- 
ing to  the  provisions  of  this  act  so  f&r  as 
they  can  be  applied  to  the  same." 

It  is  plain  that  the  concluding  sentence 
thus  quoted  has  reference  to  the  mode  pre- 
scribed by  the  entire  chapter  for  giving  effect 
to  the  right  which  it  confers.  It  cannot  be 
that  the  Legislature  in  the  same  clause  which 
confers  an  express  power  to  condemn  build- 
ings, a  term  which  includes  dwelling  houses, 
would  prohibit  the  very  act  which  it  had  au- 
thorized. The  limitation  refers  plainly  to 
the  procedure  by  which  the  rights  are  to  be 
enforced ;  and  procedure  is  defined  to  be  the 
steps  taken  in  an  action  or  other  legal  pro- 
ceeding, and  proceeding  is  defined  by  Black- 
stone  to  be  the  course  of  procedure  in  the 
prosecution  of  an  action  at  law.  See  Web- 
ster. 

[2]  Again,  clause  3  in  the  statute  refers  to 
corporations  generally,  and,  in  addition  with 
respect  to  dwelling  houses,  is  in  general 
terms;  whereas  clause  25  deals  specifically 
with  a  class  of  corporations  which  embraces 
the  defendant  in  error,  and  in  unequivocal 
terms  confers  the  power  to  condemn  build- 
ings. If  clause  25  stood  alone,  the  existence 
of  the  power  to  condemn  buildings,  including 
a  dwelling  house,  could  not  be  doubted  or 
denied,  and,  such  being  the  case,  had  the 
Legislature  intended  that  the  general  power 
conferred  by  clause  25  should  be  limited  by 
clause  3,  it  could  have  accomplished  the  re- 
sult by  excepting  dwelling  houses  in  clause 
25  in  express  terms  as  was  done  in  clause 
3,  or,  as  we  have  already  said,  if  it  had  In- 
tended that  all  corporations  should  stand 
upon  the  same  footing,  the  result  would  have 
been  accomplished  by  not  enacting  clause  25, 
which  would  in  that  case  have  been  wholly 
unnecessary,  and  certainly  we  cannot  impute 
to  the  Legislature  the  purpose  to  limit  and 
qualify  the  grant  of  an  express  power  of  a 
substantive  right  by  the  use  of  terms  ap- 
plicable alone  to  the  mode  of  procedure  by 
which  that  right  was  to  be  enforced. 

We  cannot  think  that  the  first  assignment 
of  error  is  well  taken. 

[3]  The  court  was  asked  to  instruct  the 
commissioners  as  follows:  "The  said  com- 
missioners are  hereby  instructed  that  in  ap- 
praising the  said  property  they  are  not  to 
confine  themselves  to  the  value  of  the  same 
to  the  owners  for  the  uses  to  which  it  is  at 
present  put  or  applied  by  them ;  but  the  said 
commissioners  are  to  consider  as  an  element 
of  compensation  the  special  adaptability  of 
the  property  to  the  particular  use  for  which 
It  is  to  be  taken;  its  capability  of  being 
made  available  to  the  necessities  of  the  Nor- 
mal School,  and  the  value  to  that  school  for 


its  purposes.*'  The  court  refused  to  give 
that  instruction  and -the  plaintiff  in  error 
excepted. 

In  Richmond,  etc.,  R.  C6.  T.  Chamblln,  100 
Va.  401,  41  S.  B.  750,  the  court,  dealing  with 
the  question  of  damages  In  condemnation  pro- 
ceedings, said:  "It  is  proper  to  consider  the 
uses  of  the  land  for  all  purposes,  and  partic- 
ularly the  uses  to  which  the  owner  has  sl]^ 
plied  it,  and  also  all  the  facts  and  circum- 
stances likely  to  enter  into  the  value  of 
the  land." 

Among  the  authorities  cited  was  that  of 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  25  L. 
Ed.  206.  The  Mississippi  &  Rum  River  Boom 
Company  owned  three  islands  in  the  Missis- 
sippi river,  fitting  them  to  form  in  connec- 
tion with  the  west  bank  of  the  river,  a  boom 
of  immense  dimensions,  capable  of  holding 
in  safety  over  20,000,000  of  feet  of  logs,  which 
added  largely  to  the  value  of  the  lands ;  and 
the  court  said:  "Their  adaptability  for  boom 
purposes  was  a  circumstance,  therefore,  which 
the  owner  had  the  right  to  insist  upon  as  an 
element  in  estimating  the  value  of  his  lands.'' 

And  in  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  13  Sup.  Ct  622,  37  L. 
Ed.  463,  it  was  held  that  the  compensation 
for  private  property  taken  for  public  use 
must  be  a  full  and  perfect  equivalent  for  the 
property  taken.  Mr.  Justice  Brewer  said  Id 
his  opinion  in  that  case  that  demand  for  the 
use  is  a  factor  in  ascertaining  value.  "For 
each  separate  use  of  one's  property  by  others 
the  owner  is  entitled  to  a  reasonable  com- 
pensation, and  the  number  and  amount  of 
such  uses  determines  the  productiveness,  and 
the  earnings  of  the  property,  and  therefore 
largely  Its  value." 

In  the  case  from  100  Va.  the  court  reached 
the  conclusion  that  "it  would  be  difilcult, 
and  perhaps  impossible,  to  enumerate  all  the 
elements  that  go  to  constitute  the  value  of 
property.  There  are  no  absolute  measures 
or  standards,  and  the  methods  to  which,  in 
such  cases,  courts  are  obliged  to  resort,  can 
at  best  only  approximate  accuracy.  The  best 
that  can  be  done  is  to  appoint  capable  and 
upright  commissioners  to  go  upon  the  land, 
examine  it,  hear  testimony,  and  consider  all 
the  facts  and  circumstances  surrounding  the 
situation,  and  likely  to  enter  into  the  value 
of  the  subject,  and  thus  ascertain  what  is 
the  value  of  the  land  to  be  taken,  and  the 
effect  of  such  taking  upon  the  residue  of 
the  tract  In  doing  this  it  is  necessary  to 
consider  the  uses  of  the  tract  in  question  for 
all  purposes.    •    •    ♦»» 

In  Hunter  v.  O.  &  O.  Ry.  Co.,  107  Va,  158, 
59  S.  £.  415, 17  L.  R.  A.  (N.  S.)  124,  it  is  said 
that:  "Where  the  whole  property  Is  taken  in 
condemnation  proceedings  under  constitution- 
al  and  statutory  provisions  declaring  that  pri- 
vate property  shall  not  be  taken  for  a  public 
use  without  Just  compensation,  the  'Just  com- 
pensation' contemplated  is  the  market  value 
of  the  property  in  view  of  any  purpose  to 
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which  It  Is  adapted.  The  full  and  perfect 
equivalent  for  the  property  taken  Is  what 
the  law  contempla(;e8  as  tlie  market  value 
thereof." 

If  property  was  for  sale  which  could  be 
put  to  no  useful  purpose,  and  which  nobody 
wanted,  it  would  have  no  market  value.  The 
extent,  the  variety,  and  importance  of  the 
uses  to  which  the  property  may  be  put,  and 
the  number  of  persons  who  desire  It  in  or- 
der to  meet  their  convenience  or  their  ne- 
cessities, is  what  gives  the  property  its  value. 
It  would  have  been  proper  for  the  court  to 
have  told  the  commissioners  that,  in  ascer- 
taining the  value  of  the  property  sought  to 
be  condemned,  they  should  consider  the  uses 
of  the  land  for  all  purposes,  which  would 
have  Included  the  use  for  which  it  was  sought 
by  the  defendant  in  error.  It  might  have 
stated  to  the  commissioners  that  it  was 
proper  to  consider  the  uses  of  the  land  for 
all  purposes,  and  to  have  stated  to  them  that 
among  the  uses  proper  to  be  considered  was 
that  for  which  the  defendant  in  error  desir- 
ed its  condemnation.  The  instruction  under 
consideration  does  not  take  either  of  those 
forms.  Counsel  for  the  plaintiff  in  error 
saw  fit  to  inform  the  commissioners  in  nega- 
tive rather  than  In  positive  terms  as  to 
their  duties. 

As  the  whole  of  the  property  was  in  this 
case  taken,  no  question  arises  as  to  conse- 
quential damages,  and  the  sole  duty  of  the 
court  was  to  ascertain  what  would  be  Just 
compensation  to  the  owner,  that  is  to  say, 
what  is  the  market  value  of  the  property  in 
view  of  any  purpose  to  which  It  was  adapted. 
The  full  and  perfect  equivalent  for  the  prop- 
erty taken  is  what  the  law  contemplates  as 
the  market  value  thereof.  Hunter  v.  O.  &  O. 
Ry.  Co.,  supra. 

[4]  Its  availability  for  the  uses  of  the  Nor- 
mal School  was  one  of  the  elements  proper 
to  be  considered  by  the  commissioners  along 
with  all  the  other  uses  to  which  it  was  adapt- 
ed, but  the  object  was  not  to  ascertain  the 
value  to  the  school  for  its  purposes,  but  to 
ascertain  the  fair  market  value  of  the  prop- 
erty, so  that  Just  compensation  might  be 
made  and  a  full  and  perfect  equivalent  given 
for  the  property  taken.  In  the  instruction 
offered  and  refused  the  attention  of  the  Jury 
is  unduly  directed  to  the  necessities  of  the 
condemnor,  the  Normal  bchool,  and  the  com- 
missioners, under  that  instruction,  in  ascer- 
taining the  perfect  equivalent  for  the  prop- 
erty taken  by  finding  its  market  value  for  all 
the  purposes  to  which  it  might  be  adapted, 
with  their  attention  directed  to  and  fixed 
upon  the  necessities  of  the  Normal  School, 
might  well  have  been  disposed  to  regard  that 
a^  the  chief  element  for  their  consideration. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  was  no  error  In  the  Judgment  of 
the  circuit  court,  which  is  affirmed. 

Affirmed. 


014  Va.  6M> 

CITT  OF  RICHMOND  v.  WILLIAMS  ct  al 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1913.) 

1.  Ekinent  Domain  f§  147*)— "Pkopebtt." 

Under  the  provision  of  the  Constitution, 
which  forbids  a  taking  or  damaging  of  property 
for  public  uses  without  Just  compensation,  and 
under  Code  1904,  {  llODf,  cl.  5,  providing  that 
in  condemnation  proceedings  commissioners 
must  be  appointed  to  ascertain  what  will  be 
just  compensation  for  "land  or  other  property** 
condemned,  on  condemnation  of  land  by  a  city 
to  widen  a  street,  a  lessee  is  entitled  to  an 
award  for  the  cost  of  removing  lumber  from 
land  condemned  and  for  removing  and  replacing 
fences. 

[Ed.  Note.— -For  other  cases,  see  EJminent  Do- 
main, Cent.  Dig.  §i  394-396 ;   Dec.  Dig.  §  147.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5693-5728;    vol.  8,  pp.  7768-7770.1 

2.  Eminent  Domain  (§  237*)— Conoemnation 
Pboceedings— Nbw  Tbial  —  Aftkb-Discov- 
EttED  Evidence. 

In  a  proceeding  by  a, city  to  condemn  land 
to  widen  a  street,  it  is  no't  entitled  to  vacation 
of  an  award  to  a  lessee  of  land  taken  of  the 
cost  of  removing  lumber  therefrom,  on  the 
ground  of  after-discovered  evidence  that,  before 
entry  of  the  judgment,  the  whole  of  the  lumber 
had  been  removed  to  a  point  to  which  it  would 
have  been  necessary  to  have  removed  it,  even 
if  condemnation  proceedings  had  not  been 
brought,  where  the  land  condemned  was  located 
on  one  of  the  principal  streets,  and  the  city 
should  have  known  of  such  removal. 

[Ed.  Note.— For  other  cases,  see  IJminent  Do- 
main, Cent.  Dig.  §§  604-613;  Dec  Dig.  i  237.*] 

3.  Eminent  Domain  (§  238*)— Condemnation 
Proceedings— Review— Adequacy  or  Dam^ 

AGES. 

An  award  made  by  commissioners.  In  a 
condemnation  proceeding,  will  not  be  disturbed 
on  appeal  on  the  ground  of  excessiveness  or 
inadequacy,  in  the  absence  of  a  clear  showing 
that  the  award  was  improper. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  IS  614,  619,  658-661,  668,  669, 
671,  673,  674,  687 ;   I>ec.  Dig.  S  238.*1 

Eirror  to  Hustings  Court  of  Richmond. 

Condemnation  proceeding  by  the  City  of 
Richmond  against  T.  C.  Williams,  Jr.,  and 
others.  From  a  Judgment  confirming  a  re- 
port of  the  commissioners,  ttie  city  brings 
error,  and  defendant  Williams  assigns  cross- 
error.    Affirmed. 

H.  R.  Pollard  and  Geo.  Wayne  Anderson, 
both  of  Richmond,  for  plaintiff  in  error.  A. 
W.  Patterson,  of  Richmond,  for  defendants 
in  error. 

KEITH,  P.  The  city  of  Richmond,  desir- 
ing to  widen  Seventh  street  between  McDon- 
ough  and  Semmes  streets,  in  Washington 
ward,  filed  its  petition  in  the  hustings  court 
of  the  city  of  Richmond,  part  2,  making  T. 
C.  Williams,  the  owner,  party  defendant,  and 
asking  for  the  appointment  of  commissioners 
to  ascertain  what  would  be  a  just  compensa- 
tion to  him  for  the  land  proposed  to  be  con- 
demned for  its  uses.  Such  proceedings  were 
had  that  the  Alleghany  Box  Company,  a  ten> 
ant  of  T.  C.  Williams,  Jr.,  of  the  premises  In 
question,  was  also  made  a  party  defendant. 
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Gommlssioneni  were  appointed  by  the  court, 
who,  after  receiving  Instructions,  went  upon 
the  premises,  examined  witnesses,  and  re- 
ported that  there  should  be  paid  to  T.  G. 
Williams,  Jr.,  the  sum.  of  $1,600,  to  the  Alle- 
ghany Box  Company,  the  lessee,  the  sum  of 
$100  for  the  land  and-  other  property  taken 
from  them;  that  there  would  be  no  damage 
to  the  adjacent  property  of  the  tenant  or 
owner,  or  that  of  any  other  person,  beyond 
the  peculiar  benefits  that  would  accrue  to 
such  other  property  from  the  construction 
and  maintenance  of  such  work ;  and,  finally, 
the  report  allows  to  the  Alleghany  Box  Com- 
pany the  sum  of  $650  for  removing  the  lum- 
ber piled  upon  the  premises  and  for  replace 
ing  its  fences.  To  this  report  the  city  of 
Rlclimond,  T.  C.  Williams,  Jr.,  and  the  Alle- 
ghany Box  Company  excepted ;  and  the  cause 
coming  on  to  be  heard  upon  the  petition,  the 
answer  of  the  defendants,  the  report  of  the 
commissioners,  the  exceptions  thereto,  and 
the  depositions  of  witnesses,  the  court  over- 
ruled all  of  the  exceptions  and  confirmed  the 
report;  and,  upon  the  petition  of  the  city  of 
Richmond,  a  writ  of  error  was  awarded. 

[1]  The  only  objection  taken  to  the  award 
by  the  city  of  Richmond  is  to  the  allowance 
of  $650  to  the  Alleghany  Box  Company  for 
the  removal  of  the  lun\ber  from  the  land 
condemned,  and  the  foundation  timbers  on 
which  the  lumber  was  piled,  and  for  remov- 
ing and  replacing  its  fences. 

In  section  41  of  Lewis  on  Bbninent  Do- 
main, it  is  said  that,  "Where,  by  taking, a 
part  of  a  tract,  additional  fencing  will  be 
rendered  necessary  in  order  to  the  reason- 
able use  and  enjoyment  of  the  remainder, 
*  *  *  then  the  burden  of  constructing  and 
maintaining  such  fence,  in  so  far  as  it  de- 
predates the  value  of  the  land,  is  a  proper 
element  to  be  considered  in  estimating  the 
damages." 

It  would  seem  that  the  only  depreciation 
that  would  be  caused  to  the  value  of  the 
land  would  be  by  reason  of  the  burden  im- 
posed upon  the  owner  to  construct  an  addi- 
tional fence,  as  in  the  case  before  us.  There 
was  a  fence  along  the  Seventh  street  border 
of  the  land  condemned;  and  the  taking  of 
20  feet  and  appropriating  it  to  the  uses  of  a 
public  street  rendered  necessary  the  con- 
structionr  of  a  new  fence.  The  whole  of  the 
square  of  which  the  20  feet  condemned  is  a 
part  belonged  to  T.  0.  WilUams,  Jr.,  by 
whom  it  had  been  leased  to  the  Alleghany 
Box  Company,  by  which  it  had  been  used  for 
the  storage  of  lumber  which  it  became  neces- 
sary to  remove.  The  cost  of  this  removal 
and  the  construction  of  the  fence  was  esti- 
mated by  the  commissioners  at  $650.  The 
contention  of  the  plaintiff  in  error  is  not  as 
to  the  amount  of  the  award  in  this  respect 
but  that  anything  was  allowed  for  the  re- 
moval of  the  lumber. 

The  court  in  No.  6  of  its  instructions  told 
the  commission  that  it  might  consider  **the 


expense  of  moving  the  fence  and  stock  of 
lumber  upon  the  land  at  the  time  of  the  com- 
mencement of  the  proceedings,  which  may  be 
occasioned  by  the  taking  of  the  land,  and  not 
removed  in  the  regular  course  of  business"; 
the  contention  of  the  plaintiff  in  error  being 
that  no  allowance  to  the  tenant  for  the  mov- 
ing of  the  lumber  could  be  made. 

Until  the  adoption  of  our  Constitution  in 
1002,  the  owner  of  land  taken  in  condemna- 
tion proceedings  was  allowed  compensation 
only  for  the  land  actually  taken ;  but,  by  the 
Constitution  now  in  fbrce,  the  Legislature  is 
forbidden  to  enact  any  law  ••whereby  prop- 
erty shall  be  taken  or  damaged  for  public 
uses  without  just  compensation" ;  and  clause 
5  of  section  1105f  of  the  Code,  in  obedience 
to  that  provision  of  the  Constitution,  pro- 
vides  that  in  condemnation  proceedings  com- 
missioners must  be  appointed  "to  ascertain 
what  will  be  a  Just  compensation  for  the 
land  or  other  property,  or  for  the  interest  or 
estate  therein  proposed  to  be  condemned  for 
its  uses,  and  to  award  the  damages,  if  any, 
resulting  to  the  adjacent  or  other  property 
of  the  owner,  or  to  the  property  of  any  other 
person,  beyond  the  peculiar  benefits  that  will 
accrue  to  such  properties,  respectively,  from 
the  construction  and  operation  of  the  com- 
pany's works.    •    •    •" 

In  Hunter  v.  Chesapeake  &  Ohio  Railway 
Co.,  107  Va.  158,  59  S.  B.  415,  17  L.  R.  A.  (N. 
S.)  124,  it  Is  said  that:  ••The  Just  compensa- 
tion contemplated  is  the  market  value  of  the 
property,  in  view  of  any  purpose  to  which 
it  is  adapted.  The  full  and  perfect  equiva- 
lent for  the  property  taken  is  what  the  law 
contemplates  as  the  market  value  thereof." 

In  the  case  Just  cited  the  commissioners  to 
ascertain  damages  were  instructed  that  they 
were  to  consider  the  expense  of  moving  the 
large  stodc  of  goods  carried  by  Mr.  Hunter, 
and  this  court,  discussing  what  was  the  true 
rule  in  ascertaining  the  damages  to  Hunter 
when  his  property  was  taken,  in  answer  to 
the  contention  that  Hunter  was  entitled  to 
damages  for  the  interruption  of  his  business 
conducted  upon  the  property,  after  consider- 
ing certain  cases  from  other  states,  said: 
•'Those  cases  are  authority  for  the  proposi- 
tion that,  where  property  is  taken  for  a 
public  use,  requiring  a  removal  of  a  business 
conducted  on  it  theretofore,  the  owner,  apart 
from  the  value  of  his  property  taken,  the 
expenses  incurred  in  moving,  etc.,  is  entitled 
to  recover  for  loss  of  profits  from  the  sus- 
pension of  business  while  moving;  but  this 
rule  of  law  finds  no  sanction  in  our  own  de- 
cisions, nor  is  it  regarded  as  the  established 
rule  by  the  weight  of  authority  in  this 
country."  It  is  apparent,  we  think,  that  the 
court  approved  an  allowance  for  expenses  in- 
curred in  moving,  etc.,  but  denied  the  right 
to  recover  damages  for  loss  of  profits  from 
the  suspension  of  business  while  moving: 
and  it  was  that  loss  of  profits  from  the 
suspension 'Of  business  while  moving  which 
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this  court  thought  found  no  sanction  in  our 
own  decisions,  and  was  not  regarded  as  es- 
tablished by  the  weight  of  authority  in  other 
states.  So  that  Hunter  v.  Ches.  A  Ohio  Ry. 
Co.,  if  not  an  express  authority  for  an  al- 
lowance made  for  expenses  incurred  in  mov- 
ing personal  property,  is  not  an  authority  to 
the  contrary. 

But,  since  that  case  arose,  the  Ck)nstitu- 
tlon  has  been  changed,  as  we  have  already 
seen,  and  we  are  now,  we  believe,  for  the 
first  time,  called  upon  to  consider  the  pre- 
cise question  now  presented  in  the  light 
of  the  Constitution  and  laws  as  they  now 
exist 

Our  statute  requires  the  commissioners  to 
ascertain  what  will  be  a  Just  compensation 
for  the  land  or  other  property  proposed  to 
be  condemned.  In  clause  10  of  section  5  of 
the  Code,  It  is  provided  that  the  word  '*land,'* 
or  "lands,"  and  the  words  "real  estate,"  shall 
be  construed  to  include  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto  and 
interests  therein,  other  than  a  chattel  inter- 
est The  words  "other  property,"  therefore, 
which  are  added,  must  apply  to  something 
other  than  land,  or  they  are  wholly  superflu- 
ous. If,  therefore,  it  becomes  necessary  to 
take  land  and  other  property,  which  must 
of  necessity  embrace  property  other  than 
land,  we  can  only  satisfy  the  language  of 
the  statute  by  construing  the  language  used 
as  embracing  personal  property.  So  con- 
strued. Just  compensation  must  be  awarded 
for  the  land  or  other  property  taken,  and 
damages  must  be  awarded  resulting  to  ad- 
jacent or  other  property  of  the  owner,  or  to 
the  property  of  any  other  person,  beyond  the 
peculiar  benefits  accruing  to  such  properties, 
respectively;  and  the  Just  compensation  re- 
quired to  be  made  must  under  the  law  as  it 
now  stands,  be  a  full  equivalent  for  the  dam- 
ages to  the  land  or  other  property  injured, 
as  well  as  for  that  which  is  taken. 

Now  in  this  case,  upon  the  land  which  was 
taken,  there  was  stored  a  great  quantity  of 
lumber.  In  appropriating  the  land  to  the 
uses  of  the  city,  it  became  necessary  to  re- 
move the  lumber;  and  we  think  it  j^lain 
that  in  compelling  its  owner  to  remove  It  a 
burden  was  imposed  which  diminished  the 
value  of  the  lumber  and  damaged  its  owner. 

We  are  of  opinion,  therefore,  that  there 
was  no  error  in  the  instruction  given  to  the 
commissioners  to  consider  the  expense  of 
moving  the  stock  of  lumber  upon  the  strip  of 
land  comdemned. 

[2]  After  the  court  had  entered  Judgment 
upon  the  report  of  the  commissioners,  the 
city  of  Richmond  asked  to  have  tne  Judgment 
set  aside  with  respect  to  so  much  of  the 
award  as  allowed  compensation  for  the  re- 
moval of  the  lumber,  upon  the  ground  of 
after-discovered  evidence,  to  the  effect  that, 
a  considerable  time  before  the  entry  of  the 
Judgment  the  whole  of  the  lumber  had  been 
re»oved  to  a  point  in  the  dty  of  Richmond 


to  which  it  would  have  been  necessary  to  re- 
move it  in  the  ordinary  course  of  business, 
if  condemnation  proceedings  had  not  been  in- 
stituted, so  that  no  damage  had  been  sustain- 
ed, and  no  injury  inflicted  by  reason  of  the 
proceedings  instituted  by  the  city  of  Rich- 
mond. 

The  land  condemned,  upon  which  the  lum- 
ber was  stored,  lay  upon  one  of  the  principal 
streets  in  that  part  of  the  city  of  Richmond 
formerly  known  as  Manchester,  and  we  are 
of  opinion  that  the  movement  of  the  lumber 
should  have  been  known  to  the  city  of  Rich- 
mond before  the  Judgment  was  entered  of 
which  it  now  complains;  indeed,  the  affi- 
davit upon  which  the  motion  Is  founded  does 
not  deny  that  the  evidence  upon  which  it 
now  relies  was  known  to  the  city  of  Rich- 
mond, or  its  counsel,  before  the  Judgment 
complained  of  was  rendered,  for  it  is  stated 
in  the  aflSdavit  upon  which  the  motion  is 
based,  that  the  evidence  was  only  discovered 
after  the  hearing  of  the  exceptions  to  the  re- 
port of  the  commissioners  filed  by  the  dty, 
and  its  motion  to  sustain  the  same,  and 
after  the  motion  of  the  city  to  strike  from 
the  report  as  surplusage  the  item  of  $650  as- 
certained and  awarded  as  damages  to  the  Al- 
leghany Box  Company  had  been  fully  argued 
and  submitted  to  the  court 

This  point  seems  to  be  controlled  in  prin- 
ciple by  the  case  of  Jones  v.  Town  of  Mar- 
tinsville, 111  Va.  103,  68  S.  E.  265,  Ann.  Gas. 
1912A,  222,  where  it  is  held  that  it  U  too 
late,  after  verdict  to  make  objection  to  the 
alleged  misconduct  of  a  Juror  which  was 
known  to  the  party  objecting  before  the  Jury 
bad  retired;  and  this  court  approved  the 
language  of  Judge  Snyder  in  Flesher  v.  Hale, 
22  W.  Va.  44,  as  follows:  "The  rule  proceeds 
upon  the  ground  that  a  party  ought  not  to  be 
permitted,  after  discovering  an  act  of  mis- 
conduct which  would  entitle  him  to  claim  a 
new  trial,  to  remain  silent  and  take  his 
chances  of  a  favorable  verdict,  and  after- 
wards, if  the  verdict  is  against  him,  bring  it 
forward  as  a  ground  for  a  new  trial.  A 
party  cannot  be  permitted  to  lie  by,  after 
having  knowledge  of  a  defect  of  this  charac- 
ter, and  speculate  upon  the  result  and  to 
complain  only  when  the  verdict  becomes  un- 
satisfactory to  him," 

Jones  V.  Town  of  Martinsville  was  a  case 
where  a  motion  was  made  to  set  aside  the 
verdict  upon  the  ground  of  the  misconduct 
of  a  Juror,  and  the  motion  was  refused  be- 
cause the  misconduct  relied  on  was  known 
before  the  verdict  was  r^idered;  but  the 
same  principle  applies  wherever  the  evidence 
relied  upon  to  produce  a  different  verdict 
was  known  to  the  party  interested  before  the 
verdict  was  rendered.  See  Allen  v.  Common- 
wealth,  114  Va. ,  77  S.  E.  66. 

We  are  of  opinion  that  there  was  no  error 
in  the  Judgment  of  the  hustings  court  to  the 
prejudice  of  the  city  of  Richmond. 

[3]  The  defendant  in  error,  T.  C.  Williams, 
Jr.,  also  asks  that  the  Judgment  be  set  aside 
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for  error  in  the  Instructions  given  to  the 
commissioners,  and  Inadequacy  of  the  dam- 
ages awarded. 

The  instructions  given  by  the  court,  we 
think,  cover  every  phase  of  the  case,  and  In 
obedience  to  them  the  commissioners,  when 
they  went  upon  the  land  to  view  it,  and 
heard  the  testimony  of  the  witnesses,  were 
authorized  to  consider  every  use  to  which  the 
land  could  be  applied,  or  for  which  it  was 
adapted,  and  every  capability  for  which  It 
could  be  used  and  enjoyed. 

Without  entering  into  a  discussion  of  the 
particular  cases,  we  refer  to  sections  706  and 
707  of  Lewis  on  Eminent  Domain,  which  ful- 
ly sustain  the  Instructions  given. 

As  was  said  by  this  court  in  Railroad  Com- 
pany V.  Chamblin,  100  Va.  401,  41  9.  B. 
750,  cited  with  approval  in  Barnes  v.  Tide- 
water Ry.  Co.,  107  Va.  268,  58  S.  B.  504: 
"The  best  that  can  be  done  is  to  appoint  ca- 
pable and  upright  commissioners  to  go  upon 
the  land,  examine  It,  hear  testimony,  and  con- 
sider all  the  facts  and  circumstances  sur- 
rounding the  situation,  and  likely  to'  enter 
into  the  value  of  the  subject,  and  thus  ascer- 
tain what  is  the  value  of  the  land  to  be  tak- 
en, and  the  eifect  of  such  taking  upon  the 
residue  of  the  tract." 

As  no  objection  was  made  to  the  commis- 
sioners, we  must  assume  that  they  were  ca- 
pable and  upright ;  and,  as  no  exceptions  were 
taken  to  the  testimony,  it  must  be  assumed 
that  all  the  evidence  accessible  to  the  defend- 
ants in  error  was  produced  and  admitted. 
And  this  brings  us  to  the  consideration  of  the 
inadequacy  of  the  damages  reported. 

In  Cranford  Paving  Co.  v.  Baum,  97  Va. 
501,  24  3.  B.  906,  Judge  Riely,  speaking  for 
the  court,  said:  "When  it  becomes  necessary 
to  ascertain  what  is  Just  compensation  for 
land  taken  for  a  public  use,  as  in  the  present 
case,  the  statute  directs  that  the  court  shall 
appoint  five  disinterested  freeholders  as  com- 
missioners to  perform  this  duty,  and  requires 
that  in  its  performance  they  shall  themselves 
view  the  land  so  taken.  The  law  lays  great 
stress  upon  the  matter  of  the  view,  and  Just- 
ly attaches  great  weight  to  the  report  of  the 
commissioners.  They  are  greatly  aided,  as 
they  were  In  this  case,  by  the  evid^ice  of 
their  own  senses.  They  have  the  advantage 
of  seeing  the  land  Itself  which  is  taken,  and 
Judging  as  to  its  value,  and  of  determining 
the  elTect  of  the  opening  of  the  road  upon  the 
residue  of  the  tract  They  have,  as  th^  also 
liad  here,  after  having  their  attention  special- 
ly drawn  to  the  element  of  damage  relied  up- 
on, the  opportunity  to  apply  the  evidence  pro- 
duced before  them  to  the  subject  of  the  con- 
troversy, and  to  determine  the  weight  to  be 
given  to  its  several  parts.  We  are  without 
the  benefit  of  their  opportunities,  and  of  what 
they  saw  and  were  the  Judges,  and  it  should 


be  a  very  clear  case.  Indeed,  of  Inadequate 
compensation  to  Justify  the  court  in  disturb- 
ing their  sworn,  deliberate,  and  disinterested 
Judgment  as  disclosed  in  their  report*' 

In  Hunter  v.  C.  &  O.  Ry.  Co.,  supra,  the 
court  said:  "The  finding  of  the  commission- 
ers in  condemnation  proceedings  is.  entitled 
to  great  weight  and  Is  not  to  be  disturbed, 
unless  shown  to  be  erroneous  by  clear  proof. 
Great  weight  is  attached  to  the  view.  The 
commissioners  see  the  land  and  can  Judge  of 
its  value  themselves,  and  are  also  thereby 
better  enabled  to  apply  the  evidence  produced 
before  them  to  the  subject  of  controversy,  and 
to  determine  the  weight  to  be  given  to  its 
several  parts." 

In  Barnes  v.  Tidewater  Ry.  Co.,  supra,  the 
court  said:  "Where  commissioners  in  con- 
demnation proceedings  have  heard  the  evi- 
dence of  the  witnesses  offered,  and  have  also 
viewed  the  premises,  their  findings  as  to 
amount  of  the  damages  which  landowners 
will  sustain  are  entitled  to  great  weight  and 
will  not  be  disturbed  by  the  courts,  except 
upon  clear  evidence  that  their  estimates  were 
excessive  or  inadequate.  For  error  of  Judg- 
ment in  arriving  at  the  amount  of  damages, 
if  any,  there  can  be  no  correction,  especially 
where  the  evidence  Is  conflicting,  unless  the 
damages  allowed  are  so  excessive  or  inade- 
quate as  to  show  prejudice  or  corruption. 
The  commissioners  are  not  bound  by  the  opin- 
ions of  experts  or  the  apparent  weight  of  the 
evidence,  but  may  form  their  own  conclu- 
sions." To  the  same  effect  see  Shoemaker  v. 
United  States,  147  U.  S.  282,  13  Sup.  Ct  361, 
37  L.  Ed.  170. 

In  Lewis  on  Eminent  Domain,  |  776,  after 
citing  a  vast  array  of  authorities,  the  law  is 
stated  as  follows:  ''The  report  or  verdict 
may  be  set  aside  on  the  ground  that  the  dam- 
ages awarded  are  too  much  or  too  little.  In 
setting  aside  a  report  on  the  question  of  dam- 
ages, the  court  will  be  governed  by  the  same 
principles  as  obtain  in  thei  case  of  the  ver- 
dicts of  Juries  in  common-law  suits.  Where 
there  is  evidence  to  sustain  the  verdict  and 
the  testimony  Is  conflicting,  the  court  ordi- 
narily will  not  Interfere  on  this  ground  alone ; 
and  especially  is  this  the  case  where  the  com- 
missioners or  Jury  have  viewed  the  premises. 
To  Justify  an  Interference  on  the  ground  that 
the  damages  are  Inadequate  or  excessive,  the 
case  must  be  a  very  clear  one,  and  it  must 
appear  that  the  tribunal  has  proceeded  upon 
erroneous  principles,  or  has  been  influenced 
by  passion  or  prejudice,  or  has  disregarded 
the  evidence  in  the  case." 

Upon  the  whole  case,  we  are  of  opinion 
that  there  was  no  error  to  the  prejudice  of 
either  the  plaintiff  or  the  defendant  in  error, 
and  the  Judgment  of  the  hustings  court  Is 
affirmed. 

Affirmed. 
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Ez  parte  SETTLE. 

(Snpreme  Court  of  Appeals  of  Virginia.    March 

'     15,  1913.) 

1.  Statutes  (|  93*>-Oenebal  and  Special 
Laws— Tbial  Justices. 

Acts  1912.  c.  347,  which  provides  for  trial 
jastices  in  all  counties  having  a  population 
greater  than  300  inhabitants  per  square  mile, 
is  not  yiolative  of  Const.  1902.  %  63  (Code  1904, 
p.  CGZziii),  prohibiting  special  or  class  legisla- 
tion, though  it  applies  only  to  one  county ;  the 
fact  that  a  law  applies  only  to  certain  territorial 
districts  not  rendering  it  unconstitutional, 
where  it  applies  to  all  parts  of  the  state  where 
nice  conditions  exist. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  f  102;   Dec.  Dig.  f  93.*] 

2.  Evidengs  ({  23*)— Judicial  Notice— Lo- 
cal Conditions. 

Judicial  notice  may  be  taken  of  the  fact 
that  by  reason  of  the  proximity  of  the  county 
of  Alexandria  to  large  centers  of  population 
there  is  need  that  special  provision  be  made 
whereby  the  law  may  be  efficiently  and  promptly 
administered  to  protect  its  citizens  from  lawless 
elements. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  §1  29,  30 ;  Dec  Dig.  §  23.*] 

S.  Constitutional  IiAw  (J  48*)— Presump- 
tions AS  to  Statutes— Constitutionality. 
Every  presumption  will  be  made  in  favor 
of  the  constitutionality  of  a  statute,  and  every 
reasonable  dOubt  resolved  in  favor  of  its  validity, 
regardless  of  whether  it  is  wise  or  proper,  and 
a  statute  will  be  held  void  only  when  plainly 
repugnant  to  some  constitutional  provision. 

[Ed.    Note.— For    other   cases,    see   Constitu- 
tional Law,  Cent  Dig.  §  46 ;   Dec  Dig.  §  48.*] 

4.  Statutes  (§  141*)— Amendment— Validity. 

Acts  1912,  c  34^,  providing  for  trial  jus- 
tices in  counties  of  a  certain  population,  being 
an  independent  and  original  act  of  legislation, 
does  not  contravene  Const.  1902,  $  52  (Code 
1904,  p«  ccxzi),  providing  that  no  law  shall  be 
amended  except  the  section  amended  be  re-enact- 
ed and  published  at  length,  even  though  it  may 
repieal  some  existing  law  by  implication. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  §§  48,  198,  209;  Dtec  Dig.  i  141.*] 

5.  Statutes  (i  169*)-*'REPfiiitL  bt  Implica- 
tion. 

While  repeals  by  implication  are  not  favor- 
ed, yet,  if  there  is  an  irreconcilable  conflict 
between  legislatlT^  acts,  the  most  recent  act 
must  prevail.  • 

[Ed.  "Note.- For   other  cases,    see    Statutes, 
Cent  Dig.  f  2^9 ;   Dec  Dig.  I  159.*] 

6.  CouBTs  (§.  42'*)— Est ablishm&nt— Validity 
of  Statute— Teial  Justices. 

Acts  1912,  c  347,  providing  for  trial  jus- 
tices in  counties  of  a  certain  population  is  not 
violative  of  Const  1902,  i  87  (Code  1904,  p. 
ccxxxi),  providing  that  the  judiciary  department 
shall  consist  of  a  Supreme  Court  of  Appeals, 
circuit  courts,  city  courts,  "and  such  other 
coorts  as  are  nereinafter  authorized,*'  when  this 
section  is  considered  in  connection  with  Const. 
1902,  S  108  (Code  1904,  p.  ccxxxvi),  providing 
that  the  General  Assembly  shall  provide  for 
such  justices  of  the  peaee  as  the  public  interest 
may  require. 

[Ed.  Note.— For  other  cases,  see  Ck)urts,  Cent 
Dig.  U  163-170,  181-183;   Dec  Dig.  §  42.*] 

7.  Habeas  Coepus  (§  32*)- Matters  Deter- 
mined —  Title  to  Office  —  Validity  of 
Statute. 

The  court  had  jurisdiction  in  habeas  corpus 
proceedings   to  determine    the   constitutionality 


of  a  statute  under  which  office  was  held  by  the 
trial  justice  who  committed  the  petitioner. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  29;    Dec  Dig.  f  32.*] 

Upon  a  writ  of  habeas  corpus  procured  by 
W,  B.  Settle.    Writ  dismissed. 

R.  Gordon  Finney,  of  Rosslyn,  for  petition- 
er.   The  Attorney  General,  for  defendant 

KEITH,  P.  The  General  Assembly  of  Vir- 
ginia passed  an  act  which  is  found  in  chapter 
347  of  the  Acts  of  1912,  which  provides  that 
"in  all  counties  in  this  state  having  a  popu- 
lation greater  than  three  hundred  inhabitants 
per  square  mile,  as  shown  by  United  States 
census,  there  shall  be  appointed  by  the  Judge 
of  the  circuit  court  for  such  counties,  upon 
the  passage  of  this  bill,  and  each  two  years 
thereafter  a  trial  justice  for  such  counties, 
if  in  his  discretion  he  deem  it  necessary, 
who  shall  be  a  practicing  attorney  resident 
in  said  county.  The  said  trial  justices  to  be 
appointed  upon  the  passage  of  this  bill  shall 
serve  until  and  including  the  thirty-first  day 
of  December,  nineteen  hundred  and  fifteen;" 
that  "the  said  trial  justices  shall  have  con- 
current jurisdiction  with  justices  of  the 
peace  in  all  civU  cases,  and  from  the  decision 
of  said  trial  justices  the  same  right  of  appeal 
shall  lie  to  the  circuit  court  of  such  counties 
as  now  lies  from  said  justices  of  the  peace ;" 
that  *'the  said  trial  justices  shall  have  in 
criminal  cases  the  same  jurisdiction  for  their 
respective  counties  as  Is  now,  or  may  here- 
after be  vested  by  general  laws  In  the  police 
justices  of  cities,  but  nothing  In  this  act  shall 
be  construed  to  Interfere  with  or  abridge  the  ' 
rights  of  justices  of  the  peace  to  issue,  and 
to  receive  their  fees  therefor,  warrants  and 
subpoenas  in  criminal  cases,  which  said  war- 
rants and  subpoenas  shall  be  returnable  be- 
fore said  trial  justices  for  action  thereon. 
The  justices  of  the  peace  In  all  counties  af- 
fected by  this  act  shall,  upon  the  appoint- 
ment and  qualification  of  said  trial  justices, 
make  returnable  before  said  trial  justices  all 
processes  Issued  by  them  in  criminal  cases* 
and  said  trial  justices  are  required  to  sit  at 
the  county  seats  of  their  respective  counties 
for  the  hearing  of  all  cases  which  may  be 
brought  before  them."  The  act  then  provides 
for  the  compensation  of  the  trial  justice, 
and  that  the  clerk  of  the  court  shall  serve 
as  his  clerk,  and  shall  receive  for  his  serv- 
ices the  same  fees  as  are  now  or  may  here- 
after be  provided  by  law  for  similar  services 
rendered  to  the  circuit  court  for  such  county, 
and  that  all  controversies  Involving  $20  or 
over  may  be  removed  to  the  circuit  court  as 
in  other  cases  before  justices  of  the  peace. 

In  obedience  to  this  act,  It  Gordon  Finney 
was  appointed  trial  justice  for  the  county 
of  Alexandria,  Va.,  and  Imposed  a  fine  upon 
W.  B.  Settle,  an  attorney  practicing  before 
him  who  in  the  course  of  his  defense  of  a. 
prisoner  before  the  civil  justice  denied  that 
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the  said  B.  Qordon  Finney  was  an  official  of 
said  county  and  state  and  committed  Settle 
to  the  custody  of  the  Jailor  of  Alexandria 
county,  to  be  held  by  him  until  the  fine  was 
paid.  Thereupon  Settle  applied  to  this  court 
for  a  writ  of  habeas  corpus  ad  subjiciendum 
which  was  awarded. 

In  order  not  to  put  the  parties  to  unneces- 
saiy  expense,  the  sheriff  of  Alexandria  coun- 
ty was  not  required  to  bring  the  body  of 
William  B,  Settle  before  the  court,  and  the 
case  was  argued  before  us  as  upon  a  motion 
to  quash  the  writ,  which  seems  to  be  the 
accepted  mode  of  determining  its  sufficiency 
lather  than  by  demurrer. 

The  sole  question  to  be  determined  is  as 
to  the  constitutionality  of  the  act  authorizing 
the  appointment  of  a  trial  Justice  of  the 
county  of  Alexandria.  It  is  insisted  on  be- 
half of  the  petitioner  that  the  act  is  uncon- 
stitutional because  it  is  special  or  class  legis- 
lation prohibited  by  section  63  of  the  Consti- 
tution of  this  state  (Code  1904,  p.  ccxxiii),  in 
that  it  applies  only  to  the  county  of  Alex- 
andria; that  it  Is  repugnant  to  section  52  of 
the  Constitution  (page  ccxxi),  which  provides, 
among  other  things,  that  '*no  law  shall  be  re- 
vived or  amended  with  reference  to  its  title, 
but  the  act  revived  or  the  section  amended 
shall  be  re-enacted  and  published  at  length"; 
and,  third,  that  it  is  repugnant  to  section  87 
of  the  Constitution  (page  ccxxxi),  which  pro- 
vides that  "the  Judiciary  department  shall 
consist  of  a  Supreme  Court  of  Appeals,  cir- 
cuit courts,  city  courts,  and  such  other  courts 
as  are  hereinafter  authorized.*' 

[1]  It  is  true  that  the  act  applies  only  to 
the  county  of  Alexandria,  that  being  the  only 
county  in  the  state  which  has  a  population  of 
3(X)  or  more  to  the  square  mile.  But  the  fact 
that  a  law  applies  only  to  certain  territorial 
districts  does  not  render  it  unconstitutional, 
provided  it  applies  to  all  districts  and  all 
persons  who  are  similarly  situated,  and  to 
all  parts  of  the  state  where  like  conditions 
exist.  Laws  may  be  made  to  apply  to  a 
class  only,  and  that  class  may  be  in  point  of 
fact  a  small  one,  provided  the  classification 
itself  be  a  reasonable,  and  not  an  arbitrary, 
one,  and  the  law  be  made  to  apply  to  all  of 
the  persons  belonging  to  the  class  without 
distinction. 

[2]  The  act  under  consideration  is  an  ef- 
fort on  the  part  of  the  Legislature  to  pro- 
mote the  prompt,  efficient,  and  economical 
administration  of  Justice.  We  may  take  Ju- 
dicial notice  of  the  fact  that  the  county  of 
Alexandria,  with  a  population  of  more  than 
300  to  the  square  mile,  lying  in  the  immedi- 
ate vicinity  of  a  great  city  and  in  immediate 
proximity  to  the  city  of  Alexandria,  presents 
conditions  not  dissimilar  to  those  existing 
within  the  cities  of  the  state,  where  express 
provision  is  made  for  the  appointment  of 
police  Justices  with  Jurisdiction  similar  to 
that  conferred  by  the  act  under  considera- 
tion. The  needs  of  a  thickly  settled  commu- 
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nlty,  especially  where  that  community  lies 
adjacent  to  a  large  city,  are  quite  dilferent 
from  those  existing  In  a  sparsely  settled 
neighborhood.  There  must  be  some  means 
by  which  the  law  may  be  so  efficiently  and 
promptly  administered  as  to  restrain  the  idle 
and  lawless  overflow  from  the  dty,  and  af- 
ford protection  to  the  industrious  and  law- 
abiding  citizen. 

[3]  The  principles  by  which  this  court  is 
governed  in  considering  the  constitutionality 
of  a  law  have  been  too  frequently  the  sub- 
ject of  Judicial  decision  to  require  the  cita- 
tion of  authority.  Every  presumption  is 
made  in  favor  of  the  constitutionality  of  an 
act  of  the  Legislature.  A  reasonable  doubt 
as  to  its  constitutionality  must  be  solved  in 
favor  of  the  validity  of  the  law,  and  the 
courts  have  nothing  to  do  with  the  question 
whether  or  not  the  legislation  is  wise  and 
proper,  as  the  Legislature  has  plenary  power, 
except  where  the  Constitution  of  the  state  or 
of  the  United  States  forbids,  and  it  is  only 
in  cases  where  the  statute  in  question  is 
plainly  repugnant  to  some  provision  of  the 
Constitution  that  the  courts  can  declare  it  to 
be  null  and  void. 

In  State  v.  Condon,  108  Tenn.  82.  65  S.  W. 
871,  it  was  declared  that  *'the  number  of  in- 
habitants of  a  county  is  a  basis  for  a  valid 
classification."  See,  also,  Creekmore  v.  Com- 
monwealth (Cburt  of  Appeals  of  Ky.)  12  S. 
W.  628;  Scott  v.  Wilson,  3  N.  H.  321 ;  State 
V.  Frazier,  36  Or.  178,  50  Pac.  5. 

In  the  last-cited  case  an  act  provided  that 
certain  fees  should  be  paid  by  litigants  in 
counties  of  the  designated  class,  but  it  ap- 
plied to  all  litigants  who  had  occasion  to  in- 
voke the  aid  of  the  courts  in  such  counties, 
and  was  therefore  not  obnoxious  to  the  con- 
stitutional provision. 

See,  also.  Prison  Association  v.  Ashby, 
93  Va.  667,  26  S.  E.  883. 

[4,  9]  The  act  is  not  in  contravention  of 
section  52  of  the  Constitution.  It  does  not 
revive  or  amend  an  act  with  reference  to 
its  title,  but  ia  an  independent  and  original 
act  of  legislation,  and,  If  it  amends  or  re- 
peals any  existing  law,  does  so  only  by  im- 
plication; and  it  will  hardly  be  contended 
that  the  €k)nstitution  sweeps  out  of  existence 
the  doctrine  of  repeal  by  implication.  It 
is  true  that  courts  do  not  favor  such  repeals, 
but,  if  there  be  an  irreconcilable  confiict  be- 
tween legislative  acts,  the  most  recent  ex« 
pression  of  legislative  will  must  prevail. 

[6]  Nor  do  we  think  that  the  act  in  ques- 
tion offends  against  that  provision  of  the 
Constitution  which  declares  that  "the  Judi- 
ciary department  shall  consist  of  a  Supreme 
Court  of  Appeals,  circuit  courts,  city  courts, 
or  such  other  courts  as  are  hereinafter  au- 
thorized." If  it  stood  alone,  it  might  seem 
to  support  the  position  for  which  it  Is  cited ; 
but  every  provision  of  the  Constitution  must 
be  looked  to,  and,  when  we  come  to  section 
108  (Ck)de  1904,  p.  ccxxxvi),  we  find  that  it 
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is  expressly  declared  that  ''the  General  As- 
sembly shall  provide  for  the  appointment  or 
election  and  for  the  Jurisdiction  of  such  Jus- 
tices of  the  peace  as  the  public  interest  may 
require.'*  The  act  under  consideration  cre- 
ates no  new  office.  It  provides  for  the  ap- 
pointment of  a  trial  Justice,  and  confers  up- 
on him  such  Jurisdiction  as  the  Legislature 
thought  proper.  Section  108  clothes  the  Gen- 
eral Assembly  with  a  wide  discretion  which 
it  would  be  difficult,  if  not  impossible,  for 
the  courts  to  control,  even  though  they  might 
be  of  opinion  that  the  discretion  was  un- 
wisely exercised.  tBut  that  aspect  of  the 
case  need  not  be  here  considered,  for  we  are 
of  opinion  that  in  the  effort  to  give  the  peo- 
ple of  the  county  of  Alexandria  the  protec- 
tion and  benefit  of  prompt,  efficient,  and  eco- 
Qomical  administration  of  Justice,  adapted 
to  the  needs  of  their  situation,  the  Legisla- 
ture was  moved  by  a  wise  and  beneficent 
purpose. 

[7]  Finally,  it  is  claimed  that  the  proceed- 
ing by  habeas  corpus  is  not  a  proper  mode 
to  test  the  title  to  office. 

However  this  may  be  elsewhere,  Jt  is  firm- 
ly established  as  the  proper  procedure  in  this 
state. 

In  Bx  parte  Meredith,  33  Grat,  (74  Va.) 
119,  36  Am.  Rep.  771,  Judge  Staples  states 
the  case  as  follows:  "The  real  controversy, 
which  is  of  an  amicable  nature,  is  between 
Hon.  John  C.  Weedon  on  the  one  hand,  and 
Hon.  C.  G.  Howison  on  the  other,  each  claim- 
ing to  be  the  Judge  of  the  county  court  of 
Prince  William.  The  former  was  elected  in 
the  month  of  March,  1878,  to  fill  a  vacancy 
occasioned  by  the  death  of  Judge  Nicol.  The 
latter  was  elected  at  the  last  session  of  the 
Legislature.  The  sole  question  to  be  decided 
Is  whether  Judge  Weedon  was  elected  and  is 
entitled  to  hold  for  the  full  constitutional 
period  of  six  years,  or  for  the  remainder  of 
Judge  NicoFs  unexpired  term.  This  question 
involves  the  official  tenure  of  one  of  the 
judges  of  this  court,  two  or  more  Judges  of 
the  circuit  court,  and  several  Judges  of  the 
county  court,  and  is  otherwise  of  consider- 
able importance  and  interest  in  the  adminis- 
tration of  Justice."  The  case  involved  the 
construction  of  the  Ck)nstitution  and  the  con- 
stitutionality of  a  Joint  resolution  passed  by 
the  General  Assembly  on  the  18th  of  Decem- 
ber, 1872.  No  question,  it  is  true,  was  raised 
as  to  Jurisdiction,  but,  as  we  have  often 
said,  the  question  of  Jurisdiction  is  involved 
in  every  case  that  is  presented  to  a  court 
The  Supreme  Court  assumed  Jurisdiction  of 
that  case,  upon  a  writ  of  habeas  corpus,  and 
determined  the  title  to  the  office. 

In  Ex  parte  Rollins,  80  Va.  314,  it  is  said 
that  "the  remedy  for  mere  errors  in  proceed- 
ings of  courts  of  competent  Jurisdiction  is 
by  writ  of  error  or  appeal,  and  not  by  writ 
of  habeas  corpus,'*  but  "where  the  proceed- 
ings, whether  civil  or  criminal,  under  which 
a  party  is  detained  in  custody  are  void,  as 


where  the  court  has  no  Jurisdiction,  or  where 
the  statute  under  which  the  proceedings  are 
inaugurated  is  unconstitutional,  the  same  are 
reviewable  on  habeas  corpus,  and  the  party 
may  be  discharged."  Bx  parte  Meredith, 
supra,  was  cited  and  approved.  The  question 
of  Jurisdiction  is  fully  discussed  and  a  great 
many  authorities  considered  in  the  opinion 
of  Judge  Lewis  in  Bx  parte  Rollins,  and  it 
may  be  considered  to  have  finally  established 
the  law  upon  the  subject  in  this  state. 

Upon  the  whole  case  we  are  of  opinion 
that  the  act  under  which  the  trial  Justice 
was  appointed  was  a  valid  exercise  of  legis- 
lative power,  and  that  as  a  consequence  the 
writ  of  habeas  corpus  should  be  dlismissed. 

Writ  dismissed. 

014  Va.  787) 
WOODDT  et  al.  v.  TAYLOR  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    March 

18,  1913.) 

1.  Wills   (8    155*)— Undub   Inflttbncw— Br- 

rECT. 

Before  undue  influence  can  be  made  ground 
for  setting  aside  a  will,  it  must  be  sufficient  to 
destroy  free  agency  on  the  part  of  testator. 

[Ed.  Note.—For  other  cases,  see  Wills,  Gent. 
Dig.  H  375-581;    Dec.  Dig.  i  155.*] 

2.  Wills  (§  163*)— Undue  Influercs— Bub^ 
DEN  OF  Pboof. 

Tlie  burden  is  on  a  party  attaclcing  a  will 
for  undue  Influence  to  prove  it. 

[Ed.  Note.—For  other  cases,  see  Wills,  Cent. 
Dig.  f§  38S-402 ;    Dec.  Dig.  f  163.*] 

3.  Wills  (§  166*)— Undue  Influence— Smm- 

CIENCT  OF   EVIDENCEL 

Evidence  held  insufficient  to  show  that  a 
testator  was  unduly  influenced  in  mailing  hia 
wiU. 

[Ed.  Note.—For  other  cases,  see  Wills,  Gent. 
Dig.  i§  421-437;    Dec.  Dig.  |  ie6.*] 

4.  Wills  (§  52*)— Oompetenot  of  Testatob 
—Age. 

The  presumption  of  competency  to  make  a 
will  is  not  destroyed  by  any  extremity  of  age. 

[E3d.  Note.—For  other  cases,  see  Wills,  Cent 
Dig.  8§  101-110;    Dec.  Dig.  §  62.*1 

5.  Wills    (§    55*)— Mental   Capacitt— Dis- 
ease. 

Incompetency  to  maike  a  will  is  not  estab- 
lished by  proving  that  the  mind  has  been  impair- 
ed by  disease. 

[Ed.  Note.—For  other  cases,  see  Wills,  Cent. 
Dig.  §S  137-158,  161 ;   Dec.  Dig.  8  55.*] 

6.  Wills  (§  50*)— Mental  Oapaoitt— Suffi- 
ciency. 

Testator  at  the  time  of  maldng  his  will 
need  not  retain  all  the  force  of  intellect  which 
he  may  have  had  at  a  former  period;  if  he 
still  possesses  a  mind  sufficient  to  comprehend 
and  advise  as  to  the  ordinary  transactions  of 
his  life,  and  to  give  directions  as  to  how  hia 
business  and  estate  shall  be  managed,  he  is  com- 
petent 

[Ed.  Note.— For  other  casee,  see  WlUa*  Gent 
Dig.  §§  96-100 ;   Dec  Dig.  §  60.*] 

7.  Wills    (|    55*)— Mbntal    Qapacitt— JBKi- 

DENCE. 

To  impeach  a  will  on  the  ground  that  tes- 
tator is  incompetent,  the  incompetency  must 
be  clearly  proved  to  exist 

[Ed.  Note.—For  other  cases,  see  Wills,  Gent 
Dig.  §§  137-158,  161 ;    Dec.  Dig.  §  55.^] 
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8.  WiLLB  (I  55*)--Mental  Capacity— Suffi- 

CHJNCT  OF  Evidence. 

Ehridence  held  insufficient  to  show  that  a 
testator  86  years  of  age  was  incompetent  to 
make  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  137-158.  161 ;    Dec,  Dig.  8  55.*] 

Appeal  from  Chancery  Court  of  Richmond. 

Bill  by  John  P.  Wooddy  and  another 
against  one  Taylor,  executor,  and  others, 
to  set  aside  a  will.  From  a  decree  sustain- 
ing the  will,  complainants  appeal.    Affirmed. 

I/.  O.  Wendenburg,  of  Richmond,  for  ap- 
pellants. A.  W.  Patterson  and  S.  S.  P.  Patte- 
Bon,  both  of  Richmond,  for  appellees. 

HARRISON,  J.  The  last  will  and  testa- 
ment of  T.  C.  Wooddy,  deceased,  was  duly 
proven  and  admitted  to  probate  in  the  chan- 
cery court  of  the  city  of  Richmond  on  the 
lOtb  day  of  June,  1910,  and  one  weelc  there- 
after this  bill  was  filed  by  the  appellants, 
John  P.  Wooddy  and  Clayton  J.  Wooddy, 
seeking  to  impeach  the  will  and  have  the 
same  set  aside  upon  the  ground  that  the 
testator  had  been  unduly  influenced  and  was 
mentally  incapable  of  making  the  will.  There 
was  an  issue  out  of  chancery  to  determine 
the  question  thus  raised,  and  a  mass  of  evi- 
dence taken.  The  contestees  demurred  to 
the  evidence,  and  the  Jury  brought  in  a  ver- 
dict in  their  favor,  subject  to  the  action  of 
the  court  upon  the  demurrer.  Upon  due  con- 
sideration the  court  entered  a  final  decree 
sustaining  the  demurrer  to  the  evidence,  rati- 
fyingf  approving,  and  accepting  the  verdict 
of  the  jury,  declaring  the  contested  paper  to 
be  the  true  last  will  and  testament  of  T.  C. 
Wooddy,  deceased,  and  dismissing  the  bill. 
From  that  decree  this  appeal  was  taken. 

It  appears  that  the  testator  was  a  citizen 
of  Richmond,  who  died  in  June,  1910,  at 
the  advanced  age  of  86,  possessed  of  a  con- 
siderable estate,  and  without  lineal  descend- 
ants. His  wife  died  many  years  before  his 
death.  There  were  two  children  of  the  mar- 
riage, both  daughters.  One  of  these  mar- 
ried E.  Harvie  Spence,  a  merchant  of  Rich- 
mond, and  afterwards  died  without  issue. 
The  other  daughter  married  a  Mr.  Bruce,  and 
died  leaving  an  only  daughter,  who  married 
Josiah  Vaughn,  a  druggist  of  Richmond. 

The  uncontradicted  evidence  shows  that 
throughout  all  the  years  of  his  life,  after  Mr. 
Spence  became  his  son-in-law  and  Mr.  Vaughn 
became  his  grandson-in-law,  the  wlarmest  and 
most  cordial  relations  existed  between  them. 
They  lived  together  most  of  the  time,  and 
when  not  actually  living  under  the  same 
roof  their  intercourse  was  almost  daily  and 
very  intimate;  the  testator  manifesting  his 
interest  in  and  affection  for  them  in  many 
ways.  One  of  the  appellants  was  his  nephew, 
and  the  other  his  great-nephew.  It  satis- 
factorily appears  that  appellants,  as  well  as 
other  collateral  kin,  had  seen  comparatively 
little  of  testator,  and  that  no  kindly  or  in- 


timate relations  existed  between  them;  In- 
deed they  seem  to  have  had  very  little  knowl- 
edge of  each  other,  although  living  in  the 
same  community. 

On  the  14th  day  of  February,  1908,  the 
testator  made  and  executed  his  will,  by 
which,  after  providing  for  his  funeral  ex- 
penses and  debts,  he  made  the  following  dis- 
position of  his  estate: 

"3rd  Item:  I  give,  bequeath  and  devise  to 
my  son-in-law,  E.  H.  Spence,  and  my  grand- 
daughter, Annie  C.  Vaughn,  wife  of  Josiah 
Vaughn,  all  the  rest  and  residue  of  my  es- 
tate both  real  and  personal,  after  the  pay- 
ment of  my  Just  debts,  in  equal  portions, 
share  and  share  alike,  and  if  my  said  grand- 
daughter, Annie  C.  Vaughn,  should  die  be- 
fore I  shall  depart  this  life,  I  give,  bequeath 
and  devise  to  my  grandson-in-law,  Josiah 
Vaughn,  the  husband  of  the  said  Annie  0. 
Vaughn,  that  portion  of  my  estate  which,  in 
event  of  his  surviving  me,  will  go  to  my  said 
granddaughter  under  the  first  portion  of  this 
elapse. 

"4th  Item:  Having  the  fullest  confidence 
in  the  integrity  of  my  hereinafter  named 
executors,  I  have  requested  them  to  perform 
certain  acts  and  do  certain  things,  a  memo- 
randum of  which  acts  and  things  is  to  be 
found  in  my  private  papers  of  which  my 
executors  know.  I  hereby  enjoin  them  to  car- 
ry out  to  the  letter  the  terms  of  said  memo- 
randum. 

"5th  Item :  I  hereby  appoint  my  son-in-law, 
E.  H.  Spence,  and  my  grandson-in-law,  Josiah 
Vaughn,  executors  of  this  my  will  and  desire 
that  no  security  be  required  of  them  as  such." 

The  memorandum  referred  to  in  this  will 
consisted  of  a  list  of  small  legacies  to  char- 
ities and  a  number  of  personal  friends,  which 
were  to  be  paid  after  his  death,  unless  paid 
and  marked  off  by  him  during  his  lifetime. 
The  paper  shows  that  about  half  of  these 
items  had  been  paid  and  marked  off  at  the 
time  of  the  testator's  death. 

On  the  23d  of  September,  1909,  the  testa- 
tor made  and  executed  a  paper  which  is 
designated  as  a  codicil  to  his  wUl,  but  which 
is,  in  substance,  a  new  will,  by  which,  after 
setting  forth  that  E.  H.  Spence  and  Annie  C. 
Vaughn  had  both  departed  this  life,  maldng 
the  codicil  necessary,  he  devises  and  be- 
queathes the  portion  of  his  estate  which 
was  intended  for  said  E.  H.  Spence,  to  wit, 
one  half  thereof,  to  Mrs.  Bessie  A.  Spence, 
the  second  wife  of  his  deceased  son-in-law, 
and  E.  Harvie  Spence,  Jr.,  and  Miss  Mary 
D.  Spencer,  share  and  share  alike,  or  one- 
sixth  each,  and  gives  the  remaining  half  of 
the  estate  to  Josiah  Vaughn,  the  husband  of 
his  deceased  granddaughter,  and  provides  that 
should  Vaughn  not  be  living  when  he  died, 
the  share  intended  for  him  should  fall  in 
with  the  other  moiety  of  his  estate  and  pass 
to  Bessie  A.  Spence,  Mary  D.  Spencer,  and  E. 
Harvie  Spence,  Jr.     In  lieu  of  the  fourth 
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it^m  of  his  will,  he  provides  in  the  codicil 
for  the  small  legacies  which  had  been  men- 
tioned in  the  memorandum  referred  to  in  his 
will.  He  appoints  his  grandson-in-law  and 
H.  Selden  Taylor  his  executors,  and  requests 
that  no  security  be  required  of  them. 

In  view  of  the  long,  intimate,  and  devoted 
family  relations  that  had  existed  between 
the  testator  and  the  chief  objects  of  his 
bounty,  provided  for  both  in  the  will  of  Feb- 
ruary, 1908,  and  the  codicil  thereto  of  Sep- 
tember, 1909,  and  of  the  fact  that  he  had  no 
lineal  descendants,  and  no  collateral  kin 
that  he  had  ever  manifested  any  special  in- 
terest in,  there  was  nothing  unreasonable 
or  unnatural  In  the  disposition  made  by  him 
of  his  estate.    ' 

[1 , 2]  Viewing  the  evidence  in  this  case 
from  the  standpoint  of  a  demurrer  to  the 
evidence,  we  are  of  opinion  that  the  appel- 
lants have  failed  to  sustain  the  allegations 
of  their  bill  that  the  testator  was  incompe- 
tent to  make  the  will  and  codicil  thereto  in- 
volved in  this  controversy,  aod  that  he  was 
constrained  to  make  such  disposition  of  his 
property  by  undue  influence.  The  allegation 
that  undue  influence  was  exerted  over  the 
testator  is  without  any  evidence  to  sustain 
it  Before  undue  influence  can  be  made 
ground  for  setting  aside  a  will,  it  must  be 
sufllcient  to  destroy  free  agency  on  the  part 
of  the  person  executing  the  instrument  It 
must  amount  to  coercion — ^practically  duress. 
It  must  appear  to  the  satisfaction  of  the 
court  that  the  party  had  no  free  will,  but 
stood  in  vinculis;  and  the  burden  in  such  a 
case,  as  in  a  case  where  fraud  is  charged, 
is  always  on  him  who  charges  undue  influ- 
ence. Howard  v.  Howard,  112  Va.  566,  72 
S.  E.  133. 

[3]  The  only  evidence  adduced  by  the  con- 
testants in  support  of  the  charge  that  undue 
influence  was  exerted  over  the  testator  was 
the  testimony  of  one  or  two  ladies,  who  say 
that  they  thought  that  Mr.  Spence  and  Mr. 
Vaughn  had  considerable  influence  with  the 
testator;  and  yet  one  of  these  witnesses  on 
cross-examination  says  that  the  testator  al- 
ways did  Ills  own  way,  thought  his  way  was 
right,  and  that  he  was  an  independent  sort  of 
man  who  did  his  own  thinking.  In  the  light 
of  such  evidence  it  is  needless  to  dwell  long- 
er upon  the  charge  of  undue  Influence. 

[4-7]  As  to  the  charge  of  mental  incapacity, 
it  is  said  in  Robertson's  Old  Practice,  vol. 
3,  p.  337,  that:  "The  presumption  of  com- 
petency is  not  destroyed  by  any  extremity 
of  age.  Browne  v.  Molliston,  3  Whart/  [Pa.] 
137.  Nor  is  incompetency  established  by 
proving  that  the  mind  has  been  impaired 
by  disease.  Tomklns  v.  Tomklns,  1  Bailey 
[S.  C]  92  [19  Am.  'Dec.  656].  It  is  not  neces- 
sary that  the  testator,  at  the  time  of  mak- 
ing his  will,  should  retain  all  the  force  of 
intellect  which  he  may  have  had  at  a  for- 
mer period.  If  he  be  still  possessed  of  mind 
sufllcient  to  comprehend  and  advise  as  to  the 
ordinary  transactions  of  bis  life,  and  to  give 


directions  how  his  business  shall  be  conduct- 
ed and  his  estate  managed,  he  may  be  con- 
sidered competent  to  make  a  will  disposinsr 
of  his  estate.  Kennedy,  Jl,  in  Kachllne  ▼. 
Clark,  4  Whart  [Pa.]  320;  Temple,  etc.,  v. 
Taylor  [11  Va.]  476.  Those  who  would  im- 
peach the  will  on  the  ground  that  the  dece- 
dent has  become  incompetent  must  clearly 
prove  that  incompetency  to  exist" 

The  principles  announced  by  this  high 
authority  have  been  repeatedly  upheld  by 
this  court,  the  latest  cases  being  Howard  v. 
Howard,  supra,  and  Wampler  y.  Harrell, 
112  Va.  635,  72  S.  B.  135. 

[8]  The  testimony  offered,  in  the  case  at 
bar,  to  sustain  the  charge  of  mental  incapac- 
ity is  that  of  a  number  of  ladies  who  claim 
to  have  been  more  or  less  intimate  with  the 
testator.  They  express  the  opinion  that  he 
was  not  competent  to  make  a  will,  but  as 
was  said  in  Beverley  v.  Walden,  20  Grat 
(61  Va.)  147,  this  is  their  opinion ;  but  when 
we  come  to  analyze  their  evidence,  we  find 
that  their  opinions  are  not  Justified  by  the 
facts  upon  which  they  are  based.  The  prin- 
cipal circumstances  relied  on  to  support  the 
opinion  expressed  by  these  witnesses  are  that 
the  testator  was  old,  feeble,  and  childish; 
that  his  memory  was  not  good;  that  he 
would  forget  sometimes  that  he  had  read 
a  letter  and  want  it  read  again;  that  he 
was  failing  Just  like  old  age  coming;  that 
he  always  wanted  his  own  way;  that  he 
would  sometimes  wash  his  own  clothes;  that 
he  would  use  rags  for  handkerchiefs;  that 
on  one  occasion  he  came  to  his  breakfast 
table  with  only  his  underclothes  and  a  linen 
duster  on,  and  on  another  occasion  went 
on  the  lawn  similarly  attired ;  that  he  wore 
his  clothes  in  a  rusty  and  dilapidated  con- 
dition ;  and  a  few  other  eccentricities  of  no 
greater  moment  than  those  mentioned.  Most 
of  these  witnesses  testify  that  he  looked 
after  his  business,  some  of  them  say  that  he 
was  interested  in  everything,  and  practically 
all  of  them  unite  in  the  statement  that  they 
thought  his  mind  would  come  and  go.  To  a 
number  of  them  he  gave  checks  for  as  mnch 
as  |25  to  $50  as  presenta  These  checks 
were  always  accepted,  and  the  opinion  ex- 
pressed that  on  such  occasions  his  mind  was 
all  right  Two  other  witnesses  for  the  con- 
testants are  the  appellant  O.  J.  Wooddy  and 
his  brother  E.  F.  Wooddy.  The  former  says 
that  in  June,  1907,  the  testator  read  a  news- 
paper notice  of  the  death  of  the  witness* 
father,  and  that  he  got  on  a  car,  rode  over 
to  Church  Hill,  walked  about  two  blocks 
from  the  car  line  to  plaintiff's  home,  ex- 
pressed sympathy,  made  inquiries  touching 
the  financial  condition  of  the  decedent's  fam- 
ily, and  gave  witness  a  check  for  $50,  and 
yet  this  witness  expresses  the  opinion  that 
at  the  time  of  the  visit  mentioned  the  testa- 
tor was  not  competent  to  make  a  will.  Later 
on,  however,  he  says  he  would  not  say  that 
testator  was  crazy  when  at  his  bouse  In 
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Jane,  1007.  He  further  says  that  In  October, 
1900,  he  saw  the  testator  and  considered  him 
incompetent  because  he  spoke  disparagingly 
of  baseball  games  and  advised  witness  not 
to  attend  them.  The  evidence  of  Bi  F. 
Wooddy,  the  brother  of  appellant,  la  equally 
valueless  and  without  weight  as  a  basis  for 
the  opinion  that  testator  was  incompetent 
to  make  the  will  Involved  In  this  controversy. 
The  only  other  witness  was  Dr.  Hinchman, 
who  was  introduced  by  the  contestants,  as 
an  expert  to  show  that  testator  had  senile 
dementia.  This  witness  discMms  being  an 
expert  in  such  cases,  but  says,  in  answer  to  a 
long  hypothetical  question  asked  by  counsel 
for  contestants,  "From  your  remarks  about 
the  case,  that  Is  what  we  would  call  senile 
dementia."  This  witness  had  practically  no 
acquaintance  with  the  testator,  had  not  seen 
him  for  many  years,  and  says  that,  having 
no  personal  knowledge  of  the  facts,  he  would 
have  no  right  to  question  at  all  the  opinion 
of  a  doctor  who  knew  him  Intimately,  and 
had  attended  him  as  his  family  physician 
for  more  than  40  years. 

Dr.  Davis,  introduced  by  the  contestees, 
says  that  he  was  the  family  physician  of 
the  testator  for  48  years,  and  knew  him  in- 
timately, both  professionally  and  socially, 
throughout  that  long  period  and  to  the  night 
of  his  death;  that  during  all  those  years 
there  was  nothing  abnormal  about  him;  that 
his  mind  was  perfectly  normal;  that  he 
was  eccentric  and  very  indifferent  about  his 
dress  and  personal  appearance,  but  that  with 
ample  opportunity  to  judge  he  had  never  had 
occasion  to  suspect  any  impairment  of  his 
mental  condition ;  that  he  was  not  in  his 
dotage,  did  not  have  senile  dementia,  but 
died,  as  shown  by  the  death  certificate,  of 
angina  pectoris,  which  is  a  heart  disease. 

The  evidence  for  the  proponents  not  in 
conflict  with  that  of  the  contestants  abun- 
dantly shows  that  the  testator  was  a  strong- 
minded  business  man,  who  was  very  much 
given  to  doing  his  own  thinking  and  insist- 
ing upon  his  own  view  in  the  management 
of  his  business  affairs ;  that  up  to  a  period 
after  the  date  of  the  execution  of  the  papers 
in  controversy  he  was  attending  actively 
and  Intelligently  to  his  business  affairs, 
dealing  with  real  estate  agents  who  collected 
his  rents,  making  contracts,  keeping  his  own 
bank  account,  drawing  checks,  and  doing 
other  things  incident  to  the  daily  business 
life  of  a  normal  man  who  had  business  mat- 
ters to  attend  to.  The  witnesses  to  the 
factum,  who  testified,  and  whose  evidence  In 
such  cases  is  always  of  the  first  Importance, 
and  who  are  the  only  witnesses  in  this  case 
who  speak  of  the  testator's  condition  im- 
mediately at  the  time  of  the  execution  of  the 
papers  in  controversy,  unite  in  the  unquali- 
fied statement  that  both  when  the  will  and 
the  codicil  were  executed,  the  testator  was 
all  right,  his  mind  very  clear  and  perfectly 


good,  and  that  he  knew  all  about  what  he 
was  doing. 

Upon  the  whole  case,  and  with  due  regard 
to  the  rules  applicable  in  the  case  of  a  de- 
murrer to  the  evidence,  we  are  of  opinion 
that  the  contestants  have  failed  to  make  out 
their  case,  and  that  the  chancery  court  was 
plainly  right  In  sustaining  the  demurrer  to 
the  evidence  and  dismissing  the  bill.  The 
decree  appealed  from  is  therefore  afSrmed. 

Afilrmed. 


(U4  Va.  668) 

FIELDS  V.  VIRGINIAN  RT*  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1913.) 

1.  Master  and  Servant  (J  213*)— Liabilitt 
POR  Injuries— AssuifpTioN  of  Risk. 

Plaintiff  was  employed  in  making  an  ex- 
cavation; the  method  being  to  cut  into  the 
bottom  of  the  face  of  the  embankment  about  two 
feet  along  its  whole  front,  then  make  a  trench 
along  the  top  about  two  feet  from  the  face,  and 
then  with  crowbars  break  off  the  front  of  the 
embankment  thus  cut  under.  While  plaintiff 
was  engaged  in  undercutting  the  embankment, 
and  other  employes  were  cutting  the  trench  on 
top  of  the  embankment,  the  face  of  the  embank- 
ment unexpectedly  gave  way  and  injured  plain- 
tiff. Plaintiff  was  a  man  of  mature  years  and 
of  ordinary  intelligence  and  capacity,  and  knew 
how  the  work  was  being  done.  Held,  that  the 
risk  of  such  injury  was  assumed  by  plaintiff; 
it  being  open  and  obvious  and  inciaent  to  the 
work  as  it  was  being  done. 

[Ed.  Note^—Por  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  559-564;    Dec.  Dig.  9 

2.  Appeal  and   Harbor  (|   1068*)— Review- 
Harmless  Error. 

Where  no  other  verdict  than  that  found 
conld  have  been  sustained  on  the  evidence,  the 
erroneous  giving  or  refusing  of  instructions  was 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.   Cent  Dig.    i|   4225-S28,  4230;     Dea 

Dig.  i  loea*] 

3.  Master  and  Servant  (If  101,  102*>— Lia- 
bility   for     INJURIS»— tjNSAFE    PLAOB    TO 

Work. 

It  is  the  duty  of  an  employer  to  ose  ordi- 
nary care  and  diligence  to  provide  a  reasonably 
safe  place  in  which  the  employ^  Is  to  work,  con- 
sidering the^  character  of  tne  work  to  be  done; 
and  he  is  liable  for  injuries  resulting  from  his 
failure  to  do  so. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  If  135,  171.  174.  178,  179, 
180-184,  192;    Dec  Dig.  f§  lOl,  loi*} 

4.  Master  and  Servant  (I  155*)— Liabiott 
FOR  Injuries— Warning  Servant. 

An  employer  is  not  required  to  warn  an 
employ^  of  an  open  and  obvious  danger  of  which 
he  knows,  or  could  know  by  exercising  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  i  310;    Dec.  Dig.  {  165.*1 

5.  Master  and  Servant  (§  278*)— Liability 
FOR  Injuries— SuFFicnsNCT  of  B)videncb. 

Plaintiff,  while  employed  in  undercutting  an 
embankment,  while  other  employes  dug  a  trench 
on  the  top  of  the  embankment  preparatory  to 
prying  the  face  of  the  embankment  loose,  was 
injured  by  the  face  of  the  embankment  giving 
way.  The  evidence  showed  that  this  was  the 
usual  and  ordinary  method  of  doing  the  work, 
and  that  the  fall  of  the  embankment  was  wholly 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indez<w 
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unexpected.     Held,  that  the  evidence  did   not 
show  negligence  on  the  part  of  the  employer. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {{  964,  066-958,  960-969, 
971,  972,  977;    Dec.  Dig.  §  27a*] 

Error  to  Circuit  Court,  Charlotte  County. 

Action  by  Pizarro  Fields  against  the  Vir- 
ginian Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    AflSrmed. 

Volney  B.  Howard,  of  Lynchburg,  and  Car- 
rington  &  Cherrndde,  of  Charlotte  C.  H.,  for 
plaintiff  in  error.  H.  T.-  Hall,  of  Roanoke,  Q. 
A.  Wingfleld,  of  Norfolk,  and  Thos.  E.  Wat- 
kins,  of  Charlotte  C.  H.,  for  defendant  in 
error. 

BUCHANAN,  J.  This  is  an  action  of  tres- 
pass on  the  case  in  tort  to  recover  for  per- 
sonal injuries  suffered  by  the  plaintiff  in 
error,  Pizarro  Fields,  whilst  in  the  service 
of  the  defendant  in  error,  the  Virginian  Rail- 
way Company. 

[1]  It  appears  that  the  defendant  company, 
at  the  time  of  the  wrong  complained  of,  was 
engaged  in  excavating  an  embankment  near 
its  track  upon  which  to  erect  a  station  or  de- 
pot The  work  was  being  done  by  a  gang  of 
hands  (the  exact  number  is  not  shown),  of 
which  one  Hurt  was  foreman.  The  said  em- 
bankment was  very  slight  near  the  railroad 
track,  but  increased  in  depth  as  the  work 
proceeded  until  it  was  from  eight  to  twelve 
feet  deep  where  the  plaintiff  w^s  injured. 
When  the  excavation  was  commenced,  as  the 
cutting  was  slight,  the  work  was  done  by 
digging  the  dirt  down  with  picks,  to  be  re- 
moved by  shoveling  into  carts;  but  as  the 
work  progressed  the  embankment  Increased 
in  depth  until  there  was  sufficient  face  to  its 
slope  to  require  or  Justify  another  method 
of  excavation.  That  method  was  to  cut  into 
the  base  or  bottom  of  the  face  of  the  em- 
bankment about  two  feet  in  depth  under  and 
along  its  whole  front,  and  then  make  a 
trench  along  the  top  of  the  embankment 
about  two  feet  from  and  parallel  with  the 
face  of  the  embankment,  then  with  a  crow- 
bar to  make  holes  at  intervals  in  the  bottom 
of  that  trench  its  entire  length,  and  after- 
wards, by  the  use  of  the  crowbars,  to  prize 
down  or  break  off  the  front  of  the  embank- 
ment which  had  thus  been  cut  under,  until 
the  trench  was  completed  and  the  holes  had 
been  made  in  the  bottom  of  it,  the  employes 
at  the  base  of  the  embankment  continued  to 
work.  When  everything  was  ready  for  priz- 
ing off  the  face  of  the  embankment  thus  pre- 
pared for  falling,  warning  was  given  to  the 
employes  below,  so  that  they  could  get  out 
of  danger. 

At  the  time  the  plaintiff  was  injured,  he 
and  another  employ^  were  engaged  in  under- 
cutting the  embankment  at  its  base,  as  above 
described.  Immediately  prior  to  this  the 
foreman,  who  had  gone  on  top  of  the  embank- 
ment, had  called  one  of  the  employes  and 


put  him  to  work  in  cutting  a  trench  about 
two  feet  from  and  along  the  face  of  the  em- 
bankment As  this  employ^  opened  up  that 
trench,  the  foreman  was  making  holes  in 
the  bottom  of  it,  thus  getting  ready,  when 
the  trench  was  completed  and  the  holes  were 
made,  to  prize  off  the  face  of  the  embank- 
ment and  throw  the  dirt  down,  to  be  carried 
away  In  the  carts.  Before  the  trench  had 
been  completed  or  more  than  two  or  three 
holes  had  been  made  in  the  bottom  of  it  the 
face  of  the  embankment,  unexpectedly  to  all, 
gave  way,  carrying  down  the  foreman  and 
the  employe  at  work  in  the  trench.  As  soon 
as  it  was  discovered  that  the  earth  was  giv- 
ing way  and  was  going  to  fall,  the  foreman 
called  out  to  the  employes  engaged  in  under- 
cutting and  in  shoveling  Into  the  carts  to  "get 
out  of  the  way.".  All  did  so  without  injury, 
except  the  plaintiff,  upon  whom  the  dirt  from 
above  fell,  inflicting  the  injury  complained  of. 

Upon  the  trial  of  the  cause  there  was  a 
verdict  in  favor  of  the  defendant,  upon  which 
the  court  entered  Judgment.  To  that  Judg- 
ment this  writ  of  error  was  awarded. 

[21  The  errors  assigned  are  based  upon  the 
action  of  the  court  in  giving  and  refusing  In- 
structions. As  the  case  made  by  the  evi- 
dence appears  to  us,  it  Is  unnecessary  to  con- 
sider the  propriety  of  the  action  of  the  court 
in  giving  and  refusing  Instructions,  since  no 
other  verdict  than  that  which  was  found 
could  have  been  sustained  upon  the  evidence. 

While  the  plaintiff  had  only  been  in  the 
service  of  the  defendant  a  day  or  two,  he 
was  a  man  of  mature  years  and  of  ordinary 
intelligence  and  capacity.  He  knew  how  the 
work  In  which  he  was  engaged  was  being 
done,  and  that  there  was  some  risk  in  doing 
it  in  that  manner.  The  risk  was  open  and 
obvious  and  incident  to  the  work  as  it  was 
being  done. 

[3,  4]  It  is  the  duty  of  the  master  to  use 
ordinary  care  and  diligence  to  provide  a  rea- 
sonably safe  place  In  which  his  servant  is  to 
work,  considering  the  character  of  the  work 
to  be  done ;  and  for  a  failure  so  to  do  he  is 
liable  for  resulting  injuries  to  the  servant 
The  servant,  however,  assumes  all  the  ordi- 
nary risks  of  the  service  in  which  he  is  en- 
gaged. He  also,  as  a  general  rule,  assumes 
all  risks  from  causes  which  are  known  to 
him,  or  which  should  be  readily  discovered 
by  a  person  of  his  age  and  capacity  in  th«i 
exercise  of  ordinary  care.  The  law  does  not 
make  it  the  duty  of  a  master  to  warn  a  serv- 
ant of  an  open  and  obvious  danger  of  wtiich 
he  knows,  or  could  have  known  by  the  exer- 
cise of  ordinary  care.  Such  dangers  are 
risks  incident  to  the  employment  Robinson 
v.  Dlninny,  96  Va.  41,  42,  30  S.  E.  442,  and 
authorities  cited ;  Jacoby  Co.  v.  Williams,  110 
Va.  55,  61,  62,  65  S.  E.  491 ;  American  Loco- 
motive Co.  V.  Whitlock,  109  Va.  238,  63  S.  E. 
991;  Southern  Ry.  Co.  v.  Foster's  Adm'r, 
111  Va.  763,  767,  768,  69  S.  E.  972,  and  au- 
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thorlties  cited;  Cabin  Branch,  etc.,  Co.  t. 
Hutchinson's  Adm'x,  112  Va.  37,  70  S.  E.  480, 
Ann.  Cas.  1012D,  93. 

[S]  It  Is  conceded  (and  If  It  were  not  it  is 
clearly  established)  by  the  nncontradicted 
evidence  that  the  manner  in  which  the  de- 
fendant was  doing  the  work  of  excavation 
was  the  nsual  and  ordinary  method  of  doing 
such  work.  It  further  appears  that  the 
breaking  away  of  the  face  of  the  embank- 
ment at  the  time  it  fell  upon  the  plaintiff 
was  wholly  unexpected.  The  evidence  does 
not  show  that  the  plaintiff's  injury  resulted 
from  negligence  on  the  part  of  the  defend- 
ant 

The  judgment  complained  of  must  be  af- 
firmed.- 

Affirmed. 

(114  Va.  872) 

WRIGHT  V.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1913.) 

1.  Grand  Jury  (§  lO*)— Special  Grand  Jury 
—Statute. 

Under  the  express  provisions  of  Gode  1904, 
H  3975,  3978,  special  grand  juries  may  be  sum- 
moned and  impaneled  at  any  regular  or  special 
term  of  the  court,  when  so  ordered  by  the  judge. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Djg.  {  27 ;   Dec.  Dig.  |  10.*] 

2.  Criminal  Law  (§  1034*)— Appeal— Review 
—Presentation  of  Questions  Below. 

Under  Code  1904,  §  4016,  providing  that 
all  felony  cases  shall  be  tried  at  the  term  at 
which  the  indictment  is  found,  unless  good  cause 
for  a  continuance  is  shown,  defendant,  who 
offered  no  evidence  in  support  of  his  motion 
therefor,  nor  made  any  claim  that  it  would  have 
enabled  him  to  procure  any  evidence  in  his  de- 
fense, and  who  during  his  trial  did  not  avail 
himself  of  his  opportunity  to  speak  in  his  own 
behalf,  could  not  complain,  on  appeal  from  a 
conviction,  that  his  evidence  was  not  before 
the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  9  2659 ;   Dec.  IMg.  i  1034.*] 

3.  Criminal    Law    (§    590*)— Grounds   fob 
Continuance— Preparation   by    Counsel. 

Counsel's  want  of  time  to  consult  author!- 
tiea  on  the  law  of  the  case  is  not  sufficient 
ground  to  support  a  motion  for  a  continuance. 

[E3d.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  §f  1316,  1317;  Dec.  Dig.  § 
590.^] 

4.  Criminal   Law    (§  586*>— Continuance— 
Discretion  of  Court. 

Where  the  facts,  in  a  prosecution  for  rape, 
were  few  and  simple,  and  public  interests  de- 
manded a  speedy  trial,  the  overruling  of  a  mo- 
tion for  a  continuance  and  proceeding  to  trial 
within  48  hours  waa  not  an  abuse  of  the  trial 
court's  discretion. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1311;    Dec.  Dig.  |  586.*] 

5.  Criminal   Law    (§   603*)  —  Change   of 
V«NUE— Grounds. 

The  opinion  of  accused  that  local  prejudice 
exists  is  not  sufficient  to  support  his  motion  for 
a  change  of  venue ;  but  facts  and  circumstances 
must  be  shown  satisfying  the  court  that  a  fair 
trial  cannot  be  had. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.    Cent.   Dig.   {$   1348-1361;     Dec   Dig.   f 


e.  Criminal  Law  (t  1166*)— Appeal— Harm- 
less E}BROR— Venue. 

The  Supreme  Court  of  Appeals  will  not  re- 
verse the  ruling  of  the  court  below  refusing  to 
order  a  jury  from  another  county  to  try  a  crim* 
inal  case,  when  it  appears  that  an  impartial 
jury  was  in  fact  obtained  in  the  county  fixed  for 
the  trial 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  3100-3102,  3107-3113 ;  Dec. 
Dig.  I  1166.»1 

Error  to  Circuit  Court,  Appomattox  County. 
Alfred  Wright  was  convicted  of  rape,  and 
he  brings  error.     Affirmed. 

Duncan  Drysdale,  of  Lynchburg,  for  plain- 
tiff In  error.  The  Attorney  General,  for  the 
Commonwealth. 

HARRISON,  J.  At  a  special  term  of  the 
circuit  court  of  Appomattox  county,  held  on 
the  29th  day  of  June,  1912,  Alfred  Wright, 
the  plaintiff  in  error,  was  indicted,  tried, 
convicted,  and  sentenced  to  be  electrocuted 
for  the  crime  of  rape  committed  by  him  on 
the  27th  of  June,  1912,  upon  Mrs.  Bertha 
ITergusou,  of  that  county. 

[1]  There  was  no  error  in  the  manner  of 
convening  this  special  term  of  the  circuit 
court,  nor  in  the  summoning  of  the  grand 
jury  which  indicted  the  prisoner.  Special 
grand  juries  may  be  summoned  and  impanel- 
ed at  any  regular  or  special  term  of  the 
court,  when  so  ordered  by  the  judge.  Code. 
{§  3975.  3978. 

[2]  The  chief  contention  made  here  by  the 
prisoner  Is  that  the  circuit  court  should  have 
sustained  his  motion  to  continue  the  case. 

The  Code,  §  4016,  prescribes  that  all  felony 
cases  shall  be  tried  at  the  term  at  which  the 
indictment  is  found  unless  good  cause  be 
shown  for  a  continuance.  The  record  fails 
to  show  any  sufficient  ground  for  a  continu- 
ance. Not  a  word  of  evidence  was  offered  in 
support  of  the  motion ;  and  it  was  not  claim- 
ed that  delay  would  have  enabled  the  prison- 
er to  procure  any  evidence  in  his  defense. 
After  this  lapse  of  time,  the  only  evidence 
now  suggested  is  that  of  the  prisoner  himself 
which,  from  the  oral  statement  made  at  bar, 
tends  rather  to  sustain  the  verdict  of  the  jury 
than  to  exonerate  the  prisoner.  But,  be  that 
as  it  may,  the  prisoner  was,  of  course,  present 
at  his  trial  and  had  every  opportunity  to 
speak  in  his  own  behalf,  and,  for  reasons 
satisfactory  to  himself,  did  not  speak,  and 
he  cannot  now  complain  that  his  evidence 
is  not  before  the  court. 

[3, 4]  It  is  insisted  that  the  time  between 
the  commission  of  the  offense  and  the  trial 
(48  hours)  was  too  short  to  enable  counsel 
to  investigate  the  facts  and  refresh  himself 
upon  the  law  of  the  case. 

The  facts  were  few  and  simple,  and  It  is 
not  pretended  that  time  has  developed  any 
facts  other  than  those  adduced  on  the  trial. 
Alleged  want  of  time  to  consult  authorities 
on  the  law  of  the  case  is  not  sufficient  ground 
to  support  a  motion  for  continuance.    Bland 
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&  Giles  County  Judge  Case,  33  Grat  (74  Va.) 
443,  448.  The  state  prescribes  no  time  within 
which  an  accused  shall  be  tried ;  that  matter 
is  left  to  the  sound  legal  discretion  of  the 
trial  Judge.  In  this  character  of  cases,  pub- 
lic interests  of  the  highest  and  most  sacred 
character  demand  a  speedy  trial,  and  the 
record  before  us  furnishes  no  warrant  for 
holding  that  the  circuit  court  has  abused  Its 
discretion  in  oyerruling  the  motion  for  a 
continuance. 

[6]  We  are  farther  of  opinion  that  the 
circuit  court  did  not  err  In  overruling  the 
prisoner's  motion  for  a  cliange  of  venue,  and 
in  refusing  to  summon  a  jury  from  another 
county.  All  that  was  offered  in  support  of 
these  motions  was  the  affidavit  of  the  pris- 
oner that  he  could  not  obtain  a  fair  trial  in 
Appomattox  county  on  account  of  the  prej- 
udice, existing  against  him,  based  on  abhor- 
rence of  the  crime  charged,  and  a  universal 
belief  of  his  guilt  The  opinion  of  the  accus- 
ed that  local  prejudice  exists  is  not  sufficient 
to  support  a  motion  for  a  change  of  venue. 
Facts  and  circumstances  must  be  shown  sat- 
isfying the  court  that  a  fair  trial  cannot  be 
had.  Joyce's  Case,  78  Va.  287,  28&-290 ;  State 
V.  Madison,  49  W.  Va.  97,  38  S.  E.  492. 

[6]  This  court  will  not  reverse  the  ruling 
of  a  trial  court  refusing  to  order  a  Jury  from 
another  county  to  try  a  criminal  case,  when 
it  appears  that  an  impartial  Jury  was  in  fact 
obtained  in  the  county  fixed  for  the  trial. 
Bowles'  Case,  103  Va.  816,  48  S.  E.  527.  In 
the  record  of  the  case  at  bar,  there  is  noth- 
ing to  suggest  that  the  Jury  was  prejudic- 
ed, or  that  the  prisoner  did  not  have  a  fair 
and  impartial  trial. 

We  find  no  error  in  the  Judgment  complain- 
ed of,  and  it  is  afiarmed. 

Affirmed. 


(114  Va.  589) 

KABLEB  V.  SPENCEB'S  ADM'B  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13^  1913.) 

1.  Lost  Instbumbntb  (f  14^)— Bonds— Equi- 
ty Jurisdiction. 

A  court  of  equity  has  jurisdiction  to  en- 
force payment  of  a  lost  bond,  notwithstanding 
jurisdiction  over  lost  bonds  is  also  conferred  on 
courts  of  law  by  Code,  §  3377a. 

[Ed.  Note.— For  ^  other  cases,  see  Lost  In- 
struments, Cent.  Dig.  §{  27-29;  Dec.  Dig.  { 
14.*] 

2.  Equitt  (I  44*)  —  JuBisDicTioN  —  Attach- 
ment —  CoNcuBRiNo  Jurisdiction  of 
Courts  of  Law. 

A  court  of  equitv  having  once  acquired 
jurisdiction  does  not  lose  it  because  jurisdic- 
tion of  the  same  matter  is  given  to  courts  at 
law,  unless  the  statute  conferring  such  jurisdic- 
tion uses  proliibitory  or  restrictive  words. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
I>ig.  §§  141-145 ;    Dec.  Dig.  (  4A*] 

3.  Courts  (S  121*)— Amount  in  Contbovebst 
— -Bond— Penaltt. 

Under  Code,  §  3494,  providing  that,  where 
an  action  is  on  a  penal  bond  with  condition  for 
the  payment  of  money,  jurisdiction  shall  be  de- 


termined as  if  the  undertaking  to  pay  such  mon- 
ey had  been  without  a  penalty,  a  claim  in  an 
action  on  a  bond  to  secure  performance  of  a 
contract  that  the  bond  did  not  constitute  a  con- 
tract, but  simply  provided  for  a  penalty,  was 
unavailing. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §S  413-426,  428,  450,  452,  458,  459,  466; 
Dec.  Dig.  f  121.*] 

4.  Principal  and  Surstt  (§  76*)— Bonds- 
Joint  Obliqation—Liabclitt. 

H.  and  L.  having  purchased  an  interest  in 
the  business  of  K.  &  Co.,  H.  as  principal  with 

5.  as  surety,  executed  a  bond  specifically  pro- 
viding that  it  should  indemnify  against  U.'s 
default  in  failing  to  comply  with  the  contract 
Held  that,  while  the  liability  of  H.  and  L.  was 
joint,  the  liability  of  S.  was  several,  and  did 
not  exist  in  the  absence  of  proof  that  H.  was 
in  default 

[Cd.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §  122 ;   Dec  Dig.  f  76.*] 

5.  Pbincipal  and   Subett    (5   7*)— Bonds— 

CONSTBUCTION     —     IlCPOSSIBILITT     OF     PEB- 

fobmance. 

H.  and  L.  executed  a  contract  to  purchase 
an  interest  in  the  business  of  K.  &  Co.,  paying 
$300  on  delivery  of  the  instrument,  and  execut- 
ing a  note  for  $6,300  payable  in  monthly  install- 
ments, and  providing  that  the  contract  should 
terminate  in  case  of  a  failure  to  pay  any  of 
the  installments.  S.  executed  a  bond  as  surety 
to  secure  the  performance  of  the  contract  by 
PI.  alone.  Held,  that  the  bond  was  not  fatally 
defective  for  impossibility  of  performance  or 
uncertainty. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §§  8-12,  14,  18,  18; 
Dec.  Dig.  f  7.»1 

Appeal  from  Circuit  Court,  Buckingham 
County. 

Suit  by  E.  H.  Kabler  against  Spencer's 
administrator.  From  a  decree  sustaining 
a  demurrer  to  the  bill,  complainant  appeals. 
Reversed. 

Flood,  Moon  &  Boatwright,  of  Buckingham* 
for  appellant  Hubard  &  Gayle,  of  Dillwyn* 
for  appellees. 

KEITH,  P.  H.  O.  Hebditch,  as  principal, 
and  W.  B.  Spencer,  as  surety,  entered  into  a 
bond  in  the  sum  of  $1,000,  by  which  they 
acknowledged  themselves  indebted  to  B.  H. 
Kabler,  but  upon  condition  that  the  bond 
should  be  void  "if  the  said  H.  Q.  Hebditch 
shall  well  and  truly  perform  all  of  the  pro- 
visions of  the  contract  and  the  agreements 
entered  into  in  the  same  on  the  20th  day  of 
October,  1004,  wherein  the  said  H.  Q.  Heb- 
ditch and  R.  F.  Lewis  purchased  an  interest 
in  the  business  of  B.  H.  Kabler  &  Co.,  and 
made  certain  other  agreements  therein  men- 
tioned in  said  written  contract  But  it  is  spe- 
cifically agreed  that  this  bond  shall  be  for  the 
purpose  of  ihdemnlfying  the  said  B.  H.  Kabler 
against  the  failure  of  the  said  H.  G.  Heb- 
ditch in  the  performance  of  the  said  contract, 
and  is  not  in  any  way  to  be  construed  as  an 
indemnity  to  the  said  B.  H.  Kabler  for  the 
failure  of  the  said  Lewis  to  perform  or  ful- 
fill any  part  of  the  obligation  involving  upon 
the  said  Lewis  by  reason  of  the  said  contract 
without  the  fault  of  the  said  H.  G.  Heb- 
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ditch.**  To  this  bond  Hebditch  and  Spencer 
set  their  hands  and  seals  on  the  13th  day  of 
January,  1905. 

The  contract  referred  to  In  this  bond  was 
entered  into  on  the  20th  day  of  October, 
1904,  between  Kabler,  of  the  first  part,  and 
Hebditch  and  Lewis,  of  the  second  part,  and 
In  It  Kabler,  in  consideration  of  the  sum  of 
$300  paid  upon  the  delivery  of  the  instru- 
ment, and  the  further  consideration  of  the 
execution  and  delivery  by  the  parties  of  the 
second  part  of  a  promissory  note  of  even 
date  for  the  sum  of  $6,300,  payable  in  install- 
ments of  $75  on  the  15th  of  each  month 
till  paid  in  full,  the  first  payment  to  be  made 
on  the  15th  of  December,  1904,  contracted  to 
sell  and  transfer  to  the  parties  of  the  sec- 
ond part  "all  rights,  claims,  interest,  in  the 
General  Agency  of  the  Michigan  Mutual  Life 
Insurance  Co.  of  Detroit,  Mich.,  for  the  dis- 
trict or  territory  of  East  Tennessee,  with  all 
the  contracts  now  in  force  and  with  the  prof- 
its therefrom,  subject  to  the  conditions  and 
stipulations  hereinafter  stated,  and  said 
transfer  to  become  operative  on  the  20th  day 
of  October,  1904."  The  style  of  the  firm  thus 
created  was  to  be  EX  H.  Kabler  &  Co.,  and 
It  was  agreed  that  the  party  of  the  first  part 
should  have  a  one-half  interest  "in  the  gen- 
eral agency  of  all  new  territory  which  the 
said  firm  shall  receive  control  of  as  general 
agents  for  the  Michigan  Mutual  Life  Insur- 
ance Company  within  twelve  months  of  the 
execution  of  this  agreement*  and  thereafter 
to  be  entitled  to  one-half  of  the  benefits  and 
profits  arising  from  said  agency  In  said  new 
territory."  It  is  provided  that:  "If  at  any 
time  two  successive  monthly  payments  due 
first  party  shall  remain  unpaid  for  fifteen 
days  after  the  second  unpaid  i>ayment  shall 
foil  due,  or  the  second  parties  shall  breach 
any  other  oonditionB  or  provisions  of  this 
contract,  thereupon  the  entire  indebtedness 
shall  become  due  and  payable  upon  demand 
at  the  option  of  the  first  party,  and  in  case 
second  parties  fail  to  make  such  payment 
all  benefits  and  rights  therein  transferred 
shall  revert  to  and  be  vested  in  the  said  first 
party,  and  further  provisions  binding  first 
party  shall  be  void,"  that  the  party  of  the 
second  part  "agrees  to  execute  a  good  and 
solvent  bond  in  the  sum  of  two  thousand 
dollars,  conditioned  on  the  faithful  perform- 
ance by  them  of  the  provisions  of  this  con- 
tract and  renew  the  said  bond  if  at  any  time 
the  said  bond  shall  become  insolvent.*'  The 
agreement  sets  out  other  conditions  which 
are  not  deemed  material  to  the  questions 
under  consideration. 

Kabler  filed  his  bill  in  the  circuit  court  of 
Buckingham  county,  in  whch  he  set  out  the 
agreement  above  referred  to  and  the  bond  in- 
tered  into  by  Hebditch  and  Spencer,  condi- 
tioned for  the  faithful  performance  of  its 
profisions.  The  bill  alleges  that  the  bond 
had  been  lost  and  cannot  be  produced,  and 
atsitea  on  the  face  of  the  bill  that  the  plain- 


tiff files  therewith  an  aflidavlt  in  which  the 
loss  of  the  bond  is  set  forth,  but  in  point  of 
fact  no  such  affidavit  was  filed  with  the  bill. 
The  bill  charges  that  neither  Hebditch  nor 
R.  F.  Lewis  since  the  execution  of  the  bond 
have  performed  the  conditions  of  the  con- 
tract, and  that  they  have  failed  to  pay  to 
complainant  the  installment  parts  of  said 
$6,300  of  $75  each,  falling  due  on  the  15th 
day  of  August,  1905,  and  the  15th  day  of 
each  month  thereafter,  up  to  the  institution 
of  this  suit,  and  that  the  said  Hebditch  and 
Lewis  have  since  the  execution  and  delivery 
of  said  bond  wholly  failed  to  perform  and 
comply  with  the  agreements  which  in  said 
contract  they  agreed  to  perform,  and  that, 
by  reason  of  the  failure  to  perform  said  con- 
tract on  the  part  of  said  Hebditch,  the  plain- 
tiff has  suffered  and  sustained  losses  and 
damages  largely  in  excess  of  the  $1,000 
agreed  to  be  paid  to  the  complainant  in  the 
bond  of  indemnity  hereinbefore  referred  to. 
Complainant  further  alleges  that  he  has  ever 
since  the  execution  of  the  said  contract  of 
October  20,  1904,  been  ready  and  willing  to 
perform,  and  has  performed,  all  of  the 
agreements  therein  contained  and  agreed  to 
be  performed  by  him,  and  that  he  has  not 
on  his  part  defaulted  In  the  performance  of 
any  of  the  agreements  or  provisions  of  said 
contract,  and  complainant  has  frequently, 
before  the  institution  of  this  suit,  called  upon 
and  demanded  of  the  said  Hebditch  and 
Spencer  that  they  should  comply  with  and 
perform  the  obligations  and  agreements  of 
said  bond,  but  that  Hebditch  and  Lewis  have 
failed  to  comply  with  and  perform  the  agree- 
ments of  said  contract,  and  Hebditch  and 
Spencer  have  failed  to  perform  and  comply 
with  the  obligation  and  agreement  of  said 
bond.  Complainant  therefore  prays  that 
Hebditch  and  Spencer  may  be  required  to 
pay  to  complainant  the  full  amount  of  said 
bond  with  interest  thereon,  that  all  proper 
accounts  may  be  taken,  and  such  further  re- 
lief may  be  granted  as  is  adapted  to  the  na- 
ture of  his  case  and  agreeable  to  equity  and 
good  conscience. 

To  this  bill  there  was  a  demurrer,  first, 
because  the  contract  of  October  20,  1904,  re- 
ferred to  in  the  bill  was  one  that  was  In- 
capable of  division,  it  being  impossible  to 
separate  and  segregate  the  duties  and  obliga- 
tions of  H.  O.  Hebditch  from  the  duties  and 
responsibilities  of  R.  F.  Lewis,  and  to  say 
that  either  was  in  default  without  the  fault 
of  the  other;  second,  because  the  plaintiff 
has  a  plain  and  adequate  remedy  at  law; 
third,  because  the  bill  charges  a  joint  breach 
by  H.  O.  Hebditch  and  R.  F.  Lewis  all  the 
way  through,  while  the  bond  shows  that  W. 
B.  Spencer  never  agreed  to  indemnify  against 
a  Joint  breach;  fourth,  because  the  bill 
shows  on  its  face  that  any  damage  that  E. 
H.  Kabler  may  have  suffered  was  caused  as 
much  by  the  said  R.  F.  Lewis  as  by  the  said 
H.  G.  Hebditch;  iifth,  because  the  said  bond 
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la  so  obtuse  and  uncertain  as  to  what  Is 
meant  thereby  that  the  same  is  not  enforce- 
able because  of  uncertainty;  sixth,  because 
the  alleged  bond  does  not  constitute  a  con- 
tract, but  simply  provides  for  a  penalty. 

The  circuit  court  sustained  the  demurrer 
to  the  bill,  but  upon  what  ground  does  not 
appear  from  Its  decree,  and  thereupon  an 
appeal  was  awarded  by  this  court 

[1,2]  There  Is  no  doubt  that  a  court  of 
equity  has  jurisdiction  to  enforce  payment 
of  a  lost  bond.  It  is  true  that  by  section 
3377a  of  the  Ck)de  jurisdiction  over  .lost 
bonds  has  been  conferred  upon  courts  of 
law;  but  it  is  well  settled  that  "courts  of 
equity  having  once  acquired  jurisdiction  nev- 
er lose  it  because  jurisdiction  of  the  same 
matters  is  given  to  courts  of  law,  unless  the 
statute  conferring  such  jurisdiction  uses  pro- 
hibitory or  restrictive  words."  Filler  v.  Ty- 
ler, 91  Va.  458,  22  S.  B.  235 ;  Kerney's  Adin'r 
V.  Kerney's  Heirs,  6  Leigh  (33  Va.)  478,  29 
Am.  Dea  213;  Shields  v.  Commonwealth,  4 
Rand.  (25  Va.)  541 ;  Vathlr  v.  Zane,  6  Grat 
(47  Va.)  246 ;  Thornton  v.  Stuart,  7  Leigh  (34 
Va.)  128 ;   Lyttle  v.  Cozad,  21  W.  Va.  183. 

[3]  The  claim  that  the  bond  sued  upon 
does  not  constitute  a  contract,  but  simply 
provides  for  a  penalty,  is  also  unavailing. 
Section  3494  provides  that  "where  the  pro- 
ceedings before  a  court  or  justice  is  on  a 
penal  bond,  with  condition  for  the  payment 
of  money,  the  jurisdiction  shall  be  determin- 
ed as  if  the  undertaking  to  pay  such  money 
had  been  without  a  penalty.'' 

[4]  It  is  true  that  Spencer,  the  surety, 
bound  himself  for  the  default  of  H.  G.  Heb- 
ditch  in  the  performance  of  the  contract  re- 
ferred to  in  the  bond  which  he  signed,  and  the 
terms  of  the  bond  exclude  any  obligation  upon 
the  part  of  Spencer  to  be  bound  for  any 
amount  growing  out  of  the  defalcation  of 
Lewis  by  reason  of  the  contract  of  the  20th 
of  October,  1904.  The  bill  does  not  seek  to 
Impose  any  such  liability.  Lewis  is  not  even 
made  a  party  to  the  bll],  and  the  extent  of  his 
obligation  cannot  be  adjudicated  in  this  suit, 
and  while  the  obligation  of  Lewis  and  of 
Hebditch  under  the  contract  of  October  20, 
1904,  is  joint  and  each  becomes  responsible 
for  the  default  of  the  other,  the  liability  of 
Spencer,  which  does  not  grow  out  of  that 
contract  but  out  of  the  penal  bond  executed 
by  him  on  the  13th  of  January,  1905,  renders 
him  responsible  only  for  the  failure  of  Heb- 
ditch in  the  performance  of  the  contract  of 
October  20,  1904.  V^hether  either  Hebditch 
or  Lewis  had  been  in  default  is  a  matter  of 
proof,  and,  unless  it  can  be  shown  that  Heb- 
ditch is  in  default,  no  decree  can  be  ren- 
dered either  against  him  or  his  surety,  and 
as  against  Spencer,  the  surety,  in  no  event 
can  the  recovery  be  in  excess  of  $1,000. 

[5]  It  is  suggested  in  the  brief  for  the  ap- 
pellee (1)  that  Spencer  contracted  to  do  an 
impossibility;    (2)  that  there  was  a  mutual 


mistake  between  Spencer  and  Kabler;  and 
(3)  that  there  is  an  uncertainty  as  to  what 
was  meant  by  the  bond.  We  do  not  perceive 
upon  what  ground  the  first  proposition  rests. 
Assuming  the  averments  of  the  bill  to  be 
true,  the  contract  by  which  Hebditch  bound 
himself  and  for  the  performance  of  which 
Spencer  became  his  surety  on  the  bond  of 
January  13, 1905,  presents  no  condition  which 
can  be  considered  impossible  of  performance; 
nor  can  we  discover  the  uncertainty  as  to 
its  meaning  upon 'which  appellee  insists.  If 
there  was  a  mutual  mistake  between  Spencer 
and  Kabler  and  their  minds  never  met  in 
agreement  upon  the  terms  of  the  contract, 
there  Is  nothing  upon  the  face  of  the  bill  to 
enable  the  court  to  say  that  such  a  mutual 
mistake  occurred.  If  there  be  any  ground 
for  such  a  defense,  it  can  be  set  up  in  the 
answer  and  established  by  the  proof. 

For  the  present,  we  are  of  opinion  that  the 
demurrer  to  the  bill  should  have  been  over- 
ruled, and  the  decree  appealed  from  is  there- 
fore reversed. 

Reversed. 


(114  Va.  7W> 

UNITED  STATES  EXPRESS  CO.  T.  CITY 
OF   PORTSMOUTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Harcb 

13,  1913.) 

Commerce    ({   33*)~Int£bstate   Commsbce— 
Transactions  Not  Constitutinq. 

An  ordinance  of  Portsmouth,  Va.,  imposing 
a  license  tax  on  express  companies  engaged  in 
transporting  packages^  etc.,  to  other  points  in 
the  state,  does  not  violate  the  federal  consti- 
tutional provision  which  gives  Congress  power 
to  regulate  Interstate  commerce,  as  to  an  express 
company  whose  intrastate  shipments  are  carried 
by  boat  to  Washington,  D.  0.,  and  transferred 
there  to  trains. 

[Ed.  Note. — For  other  cases,  see  Commeroer 
Cent  Dig.  S§  26.  81 ;   Dec.  Dig.  §  33.*] 

Error  to  Circuit  Court  of  City  of  Ports- 
mouth. 

The  United  States  Express  Company  was 
convicted  of  violating  an  ordinance  of  the 
City  of  Portsmouth,  and  brings  error.  Af- 
firmed. 

Thos.  W.  Shelton,  of  Norfolk,  and  Frank 
H.  Piatt,  of  New  York  City,  for  plaintiff  in 
error.  John  W.  Happer,  of  Portsmouth,  for 
defendant  in  error. 

BUCHANAN,  J.  The  plaintiff  in  error, 
the  United  States  Express  Company,  was 
convicted  of  violating  an  ordinance  of  the 
city  of  Portsmouth  imposing  a  license  tax 
on  express  companies  carrying  on  business 
in  the  city. 

The  ordinance  imposing  the  tax  is  as  fol- 
lows: "Every  express  company,  or  person, 
firm  or  corporation  engaged  in  the  business 
of  transporting  packages,  parcels  or  other 
property  in  the  dty  of  Portsmouth,  as  the 
original  point  of  delivery,  to  be  delivered  ox 
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<Arried  to  a  point  outside  of  the  dty,  but 
within  the  state  of  Virginia,  shall  pay  for 
•doing  such  business  but  not  including  any 
business  for  delivering  parcels,  packages  or 
other  property  to  the  city  of  Portsmouth  to 
be  delivered  at  a  point  without  the  state  of 
Virginia,  or  of  receiving  parcels,  packages, 
•or  other  property  in  the  dty  of  Portsmouth, 
to  be  delivered  without  the  state  of  Virginia, 
and  not  including  any  business  done  for  the 
government  of  the  United  States,  of  the  state 
of  Virginia,  their  officers  or  agents,  a  license 
tax  of  $100.00  per  year  or  part  of  a  year, 
and  an  additional  tax  on  each  cart,  delivery 
truck  or  wagon,  as  provided  by  section  on 
*carts,  drays,  trucks  or  wagons.' " 

The  United  States  Express  Company  has 
a  place  of  business  in  the  city  of  Portsmouth, 
and,  without  paying  the  license  required  by 
the  said  ordinance,  carried  a  package  from 
that  city  to  the  city  of  Staunton.  The  points 
of  shipment  and  of  destination  are  in  the 
state  of  Virginia,  though  the  route  by  which 
the  package  was  shipped  is  not  entirely  with- 
in the  state. 

It  appears  from  the  agreed  statement  of 
facts:  "That  the  United  States  Express  Com- 
pany enters  the  city  of  Portsmouth  only  by 
way  of  the  boats  of  the  Norfolk  &  Washing- 
ton Steamboat  Company,  plying  between 
Portsmouth,  Va.,  and  Washington,  D.  C.  The 
package  was  thereupon  placed  aboard  one' 
of  the  steamers  plying  between  Portsmouth, 
Va.,  and  Washington,  D.  C,  and  transported 
to  the  city  of  Washington.  It  was  there 
transferred  across  the  city  of  Washington 
In  its  wagon,  and  delivered  to  a  messenger 
of  the  United  States  Express  Company  oper- 
ating on  the  Baltimore  &  Ohio  Railway,  and 
thence  transported  in  one  of  the  cars  of  the 
Baltimore  &  Ohio  Railway,  through  the  state 
of  Maryland  to  Harper's  Ferry,  and  thence 
over  the  lines  of  the  Baltimore  &  Ohio  Rail- 
way, upon  which  the  United  States  Express 
Company  operates,  to  Staunton,  Va.,  where 
it  was  delivered  to  the  consignee  in  due 
course  of  business,  this  being  the  usual,  the 
necessary,  and  the  only  route  by  which  the 
United  States  Express  Company  could  have 
transported  this  package." 

The  only  question  Involved  in  this  writ  of 
error  Is  whether  the  tax  thus  Imposed  Is  a 
regulation  of  or  burden  upon  Interstate  com- 
merce, and  therefore  in  violation  of  the  fed- 
eral Constitution,  which  vests  in  Congress 
the  sole  authority  to  regulate  commerce 
among  the  static 

The  precise  question  involved  in  this  case 
was  determined  by  the  Supreme  Court  of 
the  United  States,  on  January  6th  of  this 
year,  in  the  case  of  Ewing  v.  City  of  Leaven- 
worth, reported  in  226  U.  S.  464,  33  Sup.  Ct 
157,  57  Ia  Ed.  — .  That  decision  is,  as  it 
seems  to  us,  conclusive  of  this  case.  So  far 
as  they  affect  the  question  involved  here, 
the  facts  of  that  case  and  the  ordinance, 
the  constitutionality  of  which  is  denied,  were 
substantially  the  same  as  the  facts  of  this 


case  and  the  ordinance  of  the  dty  of  Ports- 
mouth. 

In  deciding  that  case  the  court,  among 
other  things,  said:  "We  are  of  opinion  that 
this  case  Is  controlled  by  Lehigh  Valley  Rail- 
road V.  Pennsylvania,  145  U.  S.  192  [202,  12 
Sup.  Ct  806,  808  (36  L.  Ed.  672)],  in  which 
it  was  held  that  a  state  might  tax  the  re- 
ceipts of  a  railroad  corporation  for  the  por- 
tion of  the  transportation  which  was  within 
the  state,  although  the  transportation  then 
in  question,  while  between  points  within  the 
state,  passed  over  the  railroad  which  travers- 
ed, for  a  part  of  the  way,  territory  of  an  ad- 
joining state.  It  was  held  that  a  tax  upon 
such  receipts  did  not  tax  interstate  com- 
merce, and  this  court  said: 

'"It  should  be  remembered  that  the  ques- 
tion does  not  arise  as  to  the  power  of  any 
other  state  than  the  state  of  the  termini, 
nor  as  to  taxation  upon  the  property  of  the 
company  situated  elsewhere  than  in  Pennsyl- 
vania, nor  as  to  the  regulation  by  Pennsyl- 
vania of  the  operations  of  this  or  any  other 
company  elsewhere,  but  it  is  simply  wheth- 
er, in  the  carriage  of  freight  and  passengers 
between  two  points  in  one  state,  the  mere 
passage  over  the  soil  of  another  state  ren- 
ders that  business  foreign  which  is  domestic. 
We  do  not  think  such  a  view  can  be  reason- 
ably entertained,  and  are  of  opinion  that  this 
taxation  is  not  open  to  constitutional  objec- 
tion by  reason  of  the  particular  way  in  which 
Philadelphia  was  reached  from  Mauch 
Chunk.' 

"The  Lehigh  Valley  Case  was  cited  with 
approval  in  U.  S.  Express  Co.  v.  Minnesota, 
223  U.  S.  335,  342  [32  Sup.  Ct  211,  56  L.  Ed. 
459],  as  determinative  of  the  proposition  that 
the  state  of  Minnesota  might  tax  the  receipts 
of  an  express  company  from  the  transporta- 
tion of  packages  from  points  within  the  state 
to  other  points  therein,  although  the  trans- 
I>ortation  was  in  part  outside  the  state. 

"It  is  contended,  however,  that  the  con- 
trary result  must  be  reached,  applying  the 
principles  laid  down  in  Hanley  v.  Kansas 
City  Southern  Ry.  Co.,  187  U.  S.  617  [23  Sup. 
Ct  214,  47  U  Ed.  333].  In  that  case  this 
court  declared  unconstitutional  a  law  of  Ar- 
kansas undertaking  to  fix  rates  upon  railway 
transportation;  the  transportation  in  ques- 
tion in  that  case  being  a  single  carriage  part- 
ly outside  of  the  state  of  Arkansas  from  a' 
point  within,  to  another  point  within,  the 
state.  In  the  particular  instance  the  trans- 
portation covered  116  miles,  of  which  only 
52  miles  were  within  Arkansas  and  the  rest 
without  the  state.  It  was  held  that  the 
right  to  regulate  such  commerce  was  solely 
in  Congress  under  the  Constitution,  and  that 
the  transportation  was  a  single  and  entire 
thing,  and  as  a  subject  for  rate  legislation 
was  indivisible.  The  case  of  Lehigh  Valley 
Railroad  v.  Pennsylvania,  supra,  was  called 
to  the  attention  of  the  court,  and  of  that 
case  this  court  said  [187  U.  S.  page  621,  23 
Sup.  Ct  215,  47  L.  Ed.  333]: 
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"  That  was  the  case  of  a  tax  and  was  dis- 
tinguished expressly  from  an  attempt  by  a 
state  directly  to  regulate  the  transportation 
whUe  outside  its  borders.  145  U.  S.  204  [12 
Sup.  Ct  806,  36  li.  Ed.  672].  And,  although 
it  was  intimated  that,  for  the  purposes  be- 
fore the  court,  to  some  extent  commerce,  by 
transportation,  might  have  its  character  fix- 
ed by  the  relation  between  the  two  ends  of  the 
transit,  the  intimation  was  carefully  confined 
to  those  purposes.  Moreover,  the  tax  "was  de- 
termined in  respect  of  receipts  for  the  pro- 
IMrtlon  of  the  transportation  within  the 
state."  145  U.  8.  201  [12  Sup.  Ct  806,  36 
L.  Ed.  672].  Such  a  proportioned  tax  had 
been  sustained  in  the  case  of  commerce  ad- 
mitted to  be  interstate.  Maine  v.  Grand 
Trunk  Railway  Co.,  142  U.  S.  217  [12  Sup. 
Ct  121.  163.  35  L.  Ed.  994].  Whereas  it  is 
decided,  as  we  have  said,  that  when  a  rate  is 
established.  It  must  be  established  as  a 
whole.* 

'The  distinction  is  applicable  here.  There 
is  no  attempt  to  fix  a  rate  by  the  authority 
of  the  state,  which,  while  single  and  complete 
in  itself,  covers,  for  a  considerable  part,  in- 
terstate transportation.  The  privilege  tax 
levied  in  this  case  expressly  excludes  com- 
merce of  an  interstate  character  or  business 
done  for  the  government  and  Is  levied  sole- 
ly on  the  business  done  in  the  city  of  Leaven- 
worth In  receiving  packages  from  points 
within  the  state  and  in  transporting  pack- 
ages to  like  points.  Applying  the  principles 
of  the  Lehigh  Valley  Case  to  such  a  situa- 
tion, we  are  of  opinion  that  for  the  purpose 
of  a  privilege  tax  for  business  thus  done,  the 
municipality,  acting  under  authority  of  the 
state,  did  not  exceed  its  Just  power." 

The  trial  court  in  this  case  having  reached 
a  conclusion  in  accord  with  that  decision,  its 
judgment  -must  be  afilrmed. 

Affirmed. 

(U4  Va.  800) 

COLONIAL  COAL  &  COKB  CO.  T.  REAM 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1913.) 

1.  COBPOBATIONS    (§    123*)  —  STOCK  —  S ALB — 
TBAWSFEBr-TRTJST   AGREEMENT. 

Where  an  insolvent  stockholder  prior  to  the 
execution  of  a  voting  trust  agreement  delivered 
•  his  stock  in  pledge  to  a  creditor,  and,  on  de- 
fault, the  creditor  sold  the  stock  pursuant  to 
the  pledge,  a  purchaser  at  such  sale,  or  one 
claiming  under  him  either  with  or  without  no- 
tice of  the  trust  agreement,  was  not  bound  to 
comply  with  its  provisions,  nor  to  turn  over  his 
purchase  to  the  voting  trust  syndicate. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  fS  481,  491.  507-512.  537,  531MW6, 
♦J18;    Dec  Dig.  S  123.*  1 

2.  COBPOBATTONS    (J    123*)— STOCK— TBAWSFBB 

—Suit  to  Compel  Transfer. 

A  purchaser  of  corporate  stock  on  foreclo- 
sure of  a  pledge  became  the  complete  equitable 
owner  thereof,  and,  on  the  refusal  of  the  cor- 
poration to  transfer  the  shares  to  him  on  its 


books  as  provided  by  its  charter,  he  was  en- 
titled to  compel  such  transfer  by  suit  In  equity. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  481,  491,  507-512,  537,  53^-540, 
(318 ;   Dec.  Dig.  f  123.*] 

Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  E.  K.  Ream  and  another  against 
the  Colonial  Coal  &  Coke  Company.  Decree 
for  complainants,  and  defendant  appeals. 
Affirmed. 

Wm.  A.  Glasgow,  of  Philadelphia,  Pa.,  and 
Bullitt  &  Chalkley,  of  Big  Stone  Gap,  for  ap- 
pellant Vicars  &  Peery,  of  Wise^  for  ap- 
pellees. 

WHITTLE,  J.  The  controlling  questions 
presented  by  this  record  involve  (1)  the  right 
of  the  appcdlee  E.  K.  Ream,  who  was  plain- 
tiff in  the  original  bill,  to  have  transferred 
to  him  on  the  books  of  the  Colonial  Coal  & 
Coke  Company  300  shares  of  the  capital  stock 
of  that  company  of  the  par  value  of  $100 
per  share,  formerly  owned  by  the  appellee 
J.  A.  Esser,  and  to  which  Ream  asserts  title 
by  purchase  under  a  sale  for  the  benefit  of 
creditors ;  and  (2)  the  right  of  the  appellants 
H.  A.  Butler,  W.  C.  Kent,  and  D.  B.  Wentz, 
who  were  plaintiffs  in  the  cross-bill  filed  in 
the  cause,  to  specific  execution  of  a  voting 
trust  agreement  executed  April  18,  1910,  be- 
tween themselves  and  J.  A.  Esser,  by  virtue 
of  which  agreement  they  assert  the  right,  as 
against  Ream,  to  acquire  and  control  the 
stock  in  controversy.  We  shall  address  our- 
selves to  the  consideration  of  these  two  prop- 
ositions in  their  legal  aspects  in  the  light  of 
our  conclusions  of  fact  drawn  from  the  evi- 
dence, and  shall  not  enter  into  the  wide  field 
of  controversy  with  respect  to  the  relative 
merits  of  the  differences  between  oi^osing 
stockholders  of  the  Colonial  Coal  &  Coke 
Company  (some  of  whom  are  not  even  parties 
to  the  litigation)  in  their  efforts  to  acquire 
control  of  the  company,  to  which  much  of 
the  evidence  and  argument  have  been  di- 
rected. 

On  February  15,  and  August  30,  1909,  J. 
A.  Esser  borrowed  $30,000  from  Rogoni, 
Brown  &  Co.,  of  Cincinnati,  Ohio,  for  which 
loan  he  madie  two  collateral  notes  for  $15,- 
000,  with  300  shares  of  the  capital  stodc  of 
the  Colonial  Coal  &  Coke  Company  as  securi- 
ty. These  notes  were  renewed  from  time  to 
time,  upon  the  same  security,  down  to  and 
including  February  15,  and  July  5,  1910.  On 
April  18,  1910,  J.  A.  Esser,  H.  A.  Butler,  W. 
C.  Kent,  and  D.  B.  Wentz  (all  of  whom  were 
stockholders  in  the  Colonial  Coal  &  Coke 
Company)  entered  into  a  voting  trust  agree- 
ment, to  the  effect  that,  until  the  expiration 
of  the  company's  lease  in  December,  1914, 
none  of  the  contracting  parties  would  sell 
his  stock  without  first  giving  the  other  |>ar- 
ties  notice  of  his  desire  and  purpose  to  sell 
the  same,  and  to  fillow  such  other  parties  op- 
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portunlty  to  buy  the  stock  at  the  best  price 
offered  by  any  one  else,  or  to  sell  his  stocl^ 
to  any  person  not  a  party  to  the  agreement, 
unless  snch  person  would  consent  to  buy  all 
the  stock  owned  by  the  parties  to  the  agree- 
ment who  desired  to  sell  at  the  price  offered* 
They  appointed  J.  A.  Esser,  H.  A.  Butler,  W. 
C.  Kent,  and  D.  B.  Wentz  their  agents  and 
attorneys  in  fact  to  vote  the  stock  of  each 
member  of  the  voting  trust  at  all  meetings 
of  the  stockhodders.from  the  date  of  the  agree- 
ment until  the  expiration  of  the  lease,  which 
powers  of  attorney  were  declared  to  be  ir- 
revocable. 

Throughout  the  time  covered  by  the  trans- 
actions alluded  to,  J.  A.  Esser  was  insolvent, 
and  he  never  regained  title  to,  or  possession 
or  control  of,  the  stock  which  is  the  subject 
of  this  litigation.  On  July  29,  1910,  Esser 
was  largely  indebted  to  the  First  National 
Bank  of  Norton;  Va.,  and  to  secure  that  in- 
debtedness he  assigned  to  J.  H.  AUport,  trus- 
tee for  the  bank,  the  300  shares  of  stock,  sub- 
ject to  the  prior  assignment  thereof  to  Rog- 
ers, Brown  &  Co.  The  deed  of  trust  stipulat- 
ed that  Allport  should  use  his  best  efforts 
to  renew  the  loan  to  Rogers,  Brown  &  Co., 
80  as  to  afford  Esser  opportunity  to  discharge 
the  debt,  and  prevent  the  sacrifice  of  the 
stock  at  a  forced  sale.  The  deed  also  pro- 
vided that  upon  failure  of  Esser  within  six 
months  from  August  1,  1910,  to  pay  his  in- 
debtedness to  the  bank,  the  trustee,  upon 
written  request  of  the  creditor,  should  sell 
the  stock  at  public  auction  for  cash,  after 
30  days  advertisement  of  the  sale. 

On  August  31,  1910,  Allport,  on  behalf  of 
the  bank,  purchased  from  Rogers,  Brown  & 
Co.  the  Esser  notes,  including,  the  stock  held 
by  them  as  colIateraL  On  February  4,  1911, 
he  addressed  a  letter  to  Esser,  notifying  him 
of  his  purchase  of  the  notes  and  securities 
from  Rogers,  Brown  &  Co.,  and  informing 
him  that,  unless  he  could  pay  off  his  indebt- 
edness by  February  11th,  he  (Allport)  would 
sell  the  stock  in  pursuance  of  their  conver- 
sation on  February  2d,  and  in  accordance 
with  the  terms  of  the  collateral  notes  pur- 
chased by  him  for  the  bank  from  Rogers, 
Brown  &  Co.  Esser  replied  to  AUport's  let- 
ter on  February  6,  1911,  saying  that  he*  was 
unable  to  take  up  the  loans  at  that  time,  and 
therefore  assented  to  a  sale  of  the  stock  un- 
der the  collateral  agreement  given,  to  Rogers, 
Brown  &  Ca  and  in  accordance  with  their 
conversation  of  February  2d,  The  collateral 
agreement  empowered  Rogers,  Brown  &  Co. 
and  their  assigns  to  sell  and  assign  and  de- 
liver the  certificates  of  stock  at  public  or  pri- 
vate sale  at  their  option  on  nonpayment  of 
the  indebtedness  for  which  they  were  pledged. 

On  March  11,  1911,  the  appellants  Wentz, 
Kent,  and  Butler,  being  advised  of  AUport's 
purchase,  submitted  to  him  an  offer  in  writ- 
ing of  $33,000  for  the  stock.  This  offer  he 
agreed  to  refer  to  the  board  of  directors  of 
the  bank,  but  he  subsequently  sold  the  stock 


to  the  appellee  E.  K.  Ream  for  137,500,  or 
at  an  advance  of  $4,500  over  appellants'  bid. 

From  a  decree  sustaining  Ream's  purchase 
and  granting  the  prayer  of  his  bill  this  ap- 
peal was  allowed. 

The  appellants  attach  importance  to  the  cir- 
cumstance that  E.  K.  Ream  had  notice  of  the 
voting  trust  agreement  before  he  completed 
his  purchase  of  the  stock  by  paying  the  pur- 
chase price.  And  they,  moreover,  rely  upon 
the  decision  of  this  court  in  Camagie  Trust 
Co.  and  Others  v.  Security  Life  Insurance  Co. 
of  America  and  Others,  111  Va.  1,  68  S.  E. 
412,  31  L.  R.  A,  (N.  S.)  1186,  21  Ann.  Cfes. 
1287,  as  authority  to  warrant  the  specific 
execution  of  the  voting  trust  agreement 
against  Ream.  The  distinction  between  the 
two  cases  is  obvious.  The  case  relied  on  was 
a  suit  in  equity  by  the  Camagie  Trust  Com- 
pany and  others  (claiming  to  be  the  equitable 
holders  and  owners  of  a  majority  of  voting 
trust  certificates  and  capital  stock  of  the  Se- 
curity Life  Insurance  Company)  against  the 
last-named  company  and  trustees  of  a  voting 
trust  (entered  into  for  the  purpose  of  control- 
ling and  managing  the  affairs  of  the  company 
for  25  years)  to  set  aside  the  voting  trust 
agreement  as  contrary  to  public  policy,  with- 
out consideration,  fraudulent  and  void.  This 
court  was,  however,  of  opinion  that  In  such 
case:  ''In  the  absence  of  any  element  of  op- 
pression, immorality,  fraud,  or  bad  faith,  ac- 
tuating the  agreement,  or  of  a  purpose  to  do 
any  act  beyond  the  limits  of  the  corporate  au- 
thority of  the  company,  or  to  secure  an  ille- 
gitimate or  improper  advantage  to  the  detri- 
ment of  the  interest  of  the  company  and  of 
the  other  stockholders,  the  voting  trust  agree- 
ment •  •  •  was  not  contrary  to  the  pub- 
lic policy  of  the  state."  The  court  oonse- 
quently  affirmed  the  decree  of  the  chancery 
court  of  the  city  of  Richmond  granting  the 
relief  prayed  for  in  plaintiffb'  bill.  But  it 
will  be  observed  that  that  suit  was  between 
stockholders,  and  in  no  way  affected  the 
rights  of  existing  creditors  or  strangers  to 
the  agreement  The  controversy  was  among 
stockholders,  and  only  involved  the  control 
and  management  of  the  business  policies  of 
the  company.  It  may  be  thai  by  that  de- 
cision the  voting  trust  agreement  in  this  case 
would  be  upheld  in  a  controversy  between 
stockholders  and  parties  to  the  compact 

[11  But  it  is  inconceivable  that  where  an 
insolvent  stockholder  had  long  prior  to  the 
voting  trust  agreement  delivered  his  stock  in 
pledge  to  a  creditor  to  secure  a  loan  equal  in 
amount  to  the  par  value  of  the  stock,  and 
where,  in  default  of  payment,  the  creditor 
had  sold  the  stock  in  pursuance  of  the  terms 
of  the  contract  of  hypothecation,  that  a  pur- 
chaser at  such  sale  (or  a  subsequent  pur- 
chaser) who  had  paid  the  full  market  value 
of  the  stock,  whether  with  or  without  notice 
of  the  voting  trust,  could  be  held  amenable 
to  its  provisions,  and  compelled  to  turn  over 
his  purchase  to  the  voting  trust  syndicate. 
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It  would  be,  indeed,  a  mischievous  doc- 
trine to  establish  that  an  insolvent  debtor 
who  had  borrowed  money  wholly  on  the  faith 
of  his  stock,  which  he  had  contemporaneous- 
ly delivered  to  the  creditor,  as  collateral  se- 
curity for  the  loan,  with  full  power  of  sale, 
could  by  a  subsequent  arrangement  with 
business  associates  place  an  embargo  upon 
the  creditor's  power  of  sale  of  the  security 
under  his  contract.  The  power  to  sell  nec- 
essarily comprehends  the  correlative  power 
to  buy;  and  appellants  recognized  that  prin- 
ciple when  they  offered  to  purchase  the  stock 
from  Allport  for  $33,000.  If  they  could  pur- 
chase the  stock  in  contravention  of  the  terms 
of  the  voting  trust  compact,  why  could  not 
Ream,  who  was  not  even  a  party  thereto? 

In  2  Cook  on  Corporations,  f  622c,  it  is 
said :  "An  agreement,  however,  between  the 
stockholders  of  a  corporation  that  one  of 
them  will  not  sell,  assign,  or  dispose  of  his 
stock  without  having  given  the  other  parties 
to  the  agreement  an  opportunity  to  purchase, 
does  not  disable  a  party  from  transferring 
a  legal  title  to  the  stock  without  the  con- 
sent of  the  other  parties  and  in  violation  of 
the  agreement,  and  this,  although  the  trans- 
ferree  was  cognizant  of  the  agreement  at 
the  time  of  the  transfer.  It  is  a  breach  of 
contract,  but  the  remedy  is  usually  at  law 
for  damages.  A  corporation  cannot  refuse 
to  transfer  stock  on  the  ground  that  the 
vendor  had  agreed  with  others  not  to  sell 
his  stock.  Such,  also,  is  the  rule  as  to  a 
contract  that  a  stockholder,  before  selling 
his  stock  to  others,  shall  first  offer  the  stock 
to  the  corporation  itself.  A  personal  agree- 
ment between  the  incorporators,  promoters, 
and  proposed  subscribers  to  the  stock  of  a 
proposed  corporation,  by  which  agreement 
the  corporation  is  to  have  the  first  right  to 
buy  the  stock  of  any  one  who  wishes  to  sell, 
does  not  prevent  a  sale  by  a  stockholder 
without  offering  the  stock  to  the  corporation. 
Hence  the  corporation  cannot  refuse  to  trans- 
fer the  stock.  Specific  performance  of  such 
a  contract,  however,  will  be  granted  by  the 
courts  when  there  are  special  reasons  there- 
for and  performance  is  possible."  See,  also, 
Id.  t  622f. 

[2]  There  is  nothing  in  this  case  to  take 
it  out  of  the  general  rule,  or  to  entitle  ap- 
pellants to  specific  performance  of  the  vot- 
ing trust  agreement  against  the  appellee, 
Ream,  were  specific  performance  otherwise 
possible.  By  his  purchase  Ream  became  the 
complete  equitable  owner  of  the  stock,  and 
the  Colonial  Coal  &  Coke  Company  refusing 
to  pass  the  legal  title  by  transferring  the 
shares  to  him  on  the  books,  as  provided  by 
its  charter,  he  had  the  right  to  invoke  the 
aid  of  a  court  of  equity  to  compel  the  per- 
formance of  that  duty. 

For  the  foregoing  reasons,  the  decree  ap- 
pealed from  must  be  affirmed. 

AfMrmed. 


(U4  Va.  696) 
J.  B.  KTSG  &  CO.  ▼.  C.  W.  HANCOCK  & 

SONS, 

(Supreme   Court   of   Appeals   of   Virginia. 
March  IS,  1913.) 

1.  Depositions    (f    56*)— Notice— Sebvicb— 
Mode  of  Service— Mail. 

Code  1904,  I  3862,  provides  that  reason- 
able notice  shall  be  given  to  the  adverse  party 
of  taking  every  deposition;  and  section  3207 
declares  that  a  notice  may  be  served  by  de- 
livering a  copy  to  the  party  in  person,  or,  if 
he  be  not  found  at  Ids  usual  place  of  abode, 
to  his  wife,  or  any  person  found  there,  who  is 
a  member  of  his  family,  above  16  years  of  age, 
or,  if  neither  he  nor  bis  wife,  nor  any  such  per- 
son, can  be  found  there,  by  leaving  such  copy 
posted  at  the  front  door  of  his  place  of  abode. 
Held  that,  where  the  adverse  party  is  a  resi- 
dent of  the  state,  service  of  notice  to  take 
depositions  on  the  party's  attorney  by  mail 
was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  §§  90-117;   Dec.  Dig.  §  66.*] 

2.  Depositions  (§  56*) —Notice  — Seb vice— 
Pabtt. 

Under  Code  1904,  §  3362,  requiring  rea- 
sonable notice  of  the  taking  of  depositions  to 
be  given  to  the  adverse  party,  notice  to  the  at- 
torney of  the  adverse  party,  who  is  a  resident 
of  the  state,  was  insufficient,  in  the  absence  of 
waiver  of  notice  to  the  party. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  §§  90-117;    Dec  Dig.  §  56.*] 

3.  Depositions  (§  107*) —Notice  — Sebvicb 
ON  Pabtt— Waives— Seb vice  on  Attobney. 

Service  of  notice  to  take  depositions  hav- 
ing been  made  by  maD.  the  depositions  were 
not  filed  with  the  clerk;  and  that  they  had 
been  taken  pursuant  to  a  notice  sent  by  mail 
was  not  made  known  to  defendants  or  their 
counsel  until  the  cause  had  been  called  for 
trial  and  the  jury  sworn.  Held^  that  defend* 
ant's  failure  to  object  to  the  form  of  the  trans- 
mission of  the  notice,  etc.,  until  the  trial  had 
commenced  was  not  a  waiver  of  the  defect. 

[Bid.  Note.— For  other  cases,  see  Depositions. 
Cent  Dig.  §§  309-319;    Dec  Dig.  t  107.*] 

4.  Appeal  and  Ebbob   ({  1064*)— Instbuc- 

TIONS— BUBDEN  OF  PbOOI^PBEJUDICE. 

Where,  in  an  action  for  the  price  of  goods 
sold,  defendants  proved  beyond  controversy 
that  the  goods  were  damaged  when  received, 
plaintiff  was  not  prejudiced  by  instructions  on 
the  burden  of  proof  assuming  that  the  goods 
were  damaged,  and  placing  the  burden  on 
plaintiff  to  show  that  they  were  in  good  con- 
dition when  they  were  shipped,  or  were  de- 
livered in  an  undamaged  condition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §t  4219,  4221-42&4;  T>ec 
Dig.  §  1064.*] 

6.  Tbial    (t  252*)— Instbuctions— Applioa- 

BILITT  to  EVIOENCB. 

Where,  in  an  action  for  plaster  finish  sold 
to  contractors  for  a  building,  and  refused  for 
alleged  defects,  plaintiff's  agents  thereafter 
were  permitted  to  use  a  portion  thereof  to 
plaster  another  building,  which  work  was  ac- 
cepted after  it  had  been  performed  at  a  cost 
so  excessive  as  to  make  the  use  of  the  plaster 
unprofitable  and  impracticable,  plaintiu  was 
not  entitled  to  an  instruction  that,  if  the  Jury 
believed  that  defendants  received  the  plaster 
and  exercised  acts  of  ownership  over  it,  or 
allowed  any  parties  to  use  it  on  their  contract 
or  for  their  use,  then  they  should  find  that  de- 
fendants accf'pted  the  goods  and  were  liable 
for  the  purchase  price. 

[Ed*  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  505.  596-612;    Dec.  Dig.  §  252.*] 
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a  Trial  ({  253^)— iNSTBUcrioNa— Iorobino 
Issues. 

Where,  in  an  action  for  the  price  of  plas- 
ter finish,  defendant  pleaded  breach  of  war- 
ranty in  the  nature  of  a  plea  of  set-off,  on 
which  plaintiff,  took  issue,  an  instruction  that, 
if  defendants  received  the  plaster  and  exer- 
cised acts  of  ownership  oyer  it,  then  they  ac- 
cepted the  goods,  and  were  liable  for  the  price, 
waa  properly  refused  aa  ignoring  the  defense 
of  breach  of  warranty. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  H  613-623;   Dec.  Dig.  t  253.^] 

7.  Salxs  (t  284*)-'DsFEOTivB  Quality. 

Where  plaintiff  sold  defendants  certain 
plaster  finish  under  a  warranty  of  quality,  and 
the  finish,  when  delivered,  was  in  such  condi- 
tion that  it  was  worthless  for  the  purpose  for 
which  it  was  bought,  and  the  expense  incurred 
on  account  of  it  was  greater  than  its  value, 
plaintiff  could  not  i-ecover. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  803-805;    Dec.  Dig.  %  284.*] 

Error  to  drcait  CoDrt  of  City  of  Lynch- 
burg. 

Action  by  J.  B.  King  &  Co.  against  C  W. 
Hancock  &  Sons.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Kenneth  S.  Jones,  of  Norfolk,  for  plaintiff 
in  error.  Harrison  &  Long,  of  Ltynchburg, 
for  defendant  in  error. 


OARDWELL,  J.  This  action  in  assumpsit 
was  instituted  by  plaintiff  in  error,  a  New 
York  corporation,  to  recover  $420,  the  price 
of  600  bags  of  a  plaster,  known  as  King's 
Ready  Finish,  sold  by  it,  through  Jones  & 
Co.,  Inc.,  of  Norfolk,  Va.,  to  the  defendants, 
C.  W.  Hancock  &,  Sons,  of  Lynchburg,  Va., 
to  be  used  by  them  in  the  construction  of  the 
Lynchburg  high  school  building,  upon  which 
they  were  then  engaged  as  general  contrac- 
tors. The  plaster  was  ordered  January  18, 
1911,  was  shipped  January  25,  1911,  and  was 
received  by  the  defendants  at  Lynchburg  in 
due  time;  but  upon  a  test  being  made  by 
them  of  the  plaster  it  was  found  to  be  un- 
satisfactory and  unfit  for  the  uses  for  which 
it  had  been  ordered,  and  complaint  thereof 
was  promptly  made  to  the  plaintiff,  both  by 
telegram  and  letter  addressed  to  its  Norfolk 
office.  In  reply  to  this  notice  the  plalntifF, 
through  Jones  &  Co.,  its  southern  managers, 
who  could  have  known  nothing  about  the 
shipment,  since  it  was  not  made  under  their 
supervision,  but  was  shipped  from  New  York, 
Insisted  that  the  plaster  shipped  to  the  de- 
fendants had  been  properly  compounded,  etc. : 
and  a  Mr.  Brlnkerhoff  from  the  New  York 
office,  representing  the  plaintiff,  came  to 
Lynchburg  to  adjust  the  trouble,  but  failed 
to  satisfy  the  defendants  or  the  architect  un- 
der whose  supervision  they  were  constructing 
tbe  school  building.  Whereupon  the  archi- 
tect required  the  defendants  to  discontinue 
tbe  use  of  said  plaster  finish,  and  to  use  that 
prescribed  in  the  specifications,  and  his  no- 
tice to  the  defendants,  making  this  require- 


ment, was  communicated  to  the  plaintiff  at 
its  Norfolk  office  by  a  letter  dated  February 
14,  1911,  in  which  it  was  stated: 

*'You  are  hereby  notified  that  we  will  re- 
quire you  to  white  coat  the  high  school  witb 
material  according  to  the  specifications. 

"The  King's  Beady  Finish  is  damaged, 
large  flakes  of  some  substance  being  mixed 
with  the  material,  which  renders  It  unsuita- 
ble. 

"In  addition  to  this,  that  already  on  the 
top  story  has  not  even  begun  to  get  hard, 
and  if  it  does  not  eventually  do  so,  will  have 
to  be  removed. 

'*The  material  also  appears  to  blister  and 
show  other  signs  of  not  being  up  to  the 
standard  of  the  material  originally  called 
for." 

In  the  same  letter  the  defendants  notified 
the  plaintiff  that  the  rejected  plaster  was 
held  subject  to  its  order. 

The  contract  under  which  the  defendants 
were  working  when  this  purchase  of  600  bags 
of  Ready  Finish  was  made  specified  that  all 
plastering  in  the  high  school  building,  except 
the  finishing  coat,  should  be  done  with  Unitr 
ed  States  Gypsum  Company's  Ivory,  and  that 
the  finishing  coat  should  be  composed  of  hy- 
drated  lime  and  Keene's  cement,  in  equal 
parts ;  but,  according  to  the  defendants'  con- 
tention, on  the  representations  of  the  plain- 
tiff that  the  use  of  its  Ready  Finish  would 
insure  superior  results,  with  less  inconven- 
ience and  no  greater  expense,  they,  with  the 
consent  of  the  supervising  architect,  pur- 
chased the  600  bags  of  Ready  Finish  in  ques- 
tion, to  be  used  instead  of  the  finish  specified 
in  the  contract. 

In  a  letter  of  date  February  16,  1911,  the 
defendants  wrote  further  to  the  agents  of 
plaintiff  at  Norfolk  as  follows: 

"Inasmuch  as  you  and  all  parties  con- 
cerned admit  that  the  finish  is  damaged, 
there  is  no  use  considering  further  its  tise  on 
this  Job,  as  the  architects  have  rejected  the 
same  and  there  is  no  use  trying  to  go  behind 
this  decision.  Since  the  material  is  damaged, 
there  is  no  way  of  telling  which  is  damaged 
and  which  is  not,  so  it  is  unsuitable  for  fur- 
ther use  on  this  Job.  Now,  some  of  the  black 
specks  may  have  gotten  knocked  in  the  buck- 
ets, but  this  does  not  account  for  the  foreign 
material  that  was  sieved  out  of  the  bags, 
and  a  bag  of  these  sievlngs  were  taken  to 
New  York  by  your  Mr,  Brlnkerhoff,  and  we 
would  like  to  ask  what  conclusion  you  came 
to  after  examining  same. 

''The  statement  made  that  this  material 
was  placed  in  a  damp  cellar  was  not  true, 
and  this  can  be  proven,  as  the  concrete  floor 
has  been  down  some  three  or  four  months 
and  there  are  no  damp  places  about  this 
room.  Furthermore,  all  of  the  plaster  used 
on  this  Job  was  stored  there  and  no  evidence 
was  detected  of  its  dampness,  and,  further- 
more,  the  finishing  material   we  are  using 
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now  Is  stored  in  this  same  room  and  no  evi* 
dence  has  been  shown  to  indicate  any  damp- 
ness. 

"Now-  It  is  very  evident  to  us,  and  we  can 
establish  same,  that  this  material  was  dam- 
aged either  before  leaving  the  factory  or  in 
transit  to  Lynchburg.  We  don't  under  any 
condition  take  it  for  granted  that  this  mate- 
rial was  shipped  from  the  factory  undamag- 
ed. We  don't  think  that  your  factory,  or 
any  other  factory,  turns  out  absolutely  good 
material  all  the  time.  And,  besides,  if  your 
company  loaded  your  material  in  a  leaky  or 
danuiged  car,  it  is  no  fault  of  ours.  So  we  do 
not  consider  It  any  affair  of  ours  to  establish 
where  the  damage  occurred." 

Replying  to  this  letter  the  plaintiff,  from 
its  Norfolk  office,  admitted  that  the  plaster 
was  in  bad  condition,  saying,  "Relative  to 
the  Ready  Finish  being  damaged,  no  one  can 
deny  this,  as  some  of  the  bags  contain  lumps 
as  big  as  your  list,  and  are  stained,"  but  In- 
sisted that  the  goods  had  left  the  factory  in 
New  York  in  good  condition,  and  declared 
it  purpose  to  look  to  the  defendants  for  a 
settlement. 

A  short  time  after  this  correspondence 
took  place  a  portion  of  the  plaster  in  ques- 
tion was  further  damaged  by  water  having 
been  turned  into  the  cellar  where  it  was 
stored,  without  fault  of  the  defendants,  of 
which  they  informed  the  plaintiff  at  its  Nor- 
folk office  by  letter  of  date  February  27, 
1911;  but  as  this  incident  has  no  bearing  on 
any  question  involved  in  this  cause,  the  plas- 
ter having  already  been  condemned  and  be- 
ing held  at  the  risk  of  the  plaintiff,  further 
reference  to  it  is  unnecessary. 

In  the  following  May,  the  defendants,  as 
they  claim,  in  order  to  give  the  plaintiff  the 
opportunity  to  show  what  it  could  do  with 
its  Ready  Finish,  agreed  that  it  might  plas- 
ter the  high  school  auditorium  and  use  its 
finish  in  doing  so.  When  this  work  was 
about  to  be  begun,  a  contract  was  entered  In- 
to with  Jones  &  Co.,  as  one  of  the  parties, 
instead  of  with  the  plaintiff,  but  with  the 
understanding  on  the  part  of  the  defendants 
that  Jones  &  Co.  were  the  plaintifiTs  agents 
and  representatives,  which  appears  to  be  the 
fact  from  correspondence  between  the  parties 
before  and  after  the  date  of  the  contract 

Under<  this  contract  the  defendants,  at  the 
plaintiff's  request,  made  large  payments  on 
its  account  for  which  they  have  not  been  re- 
imbursed, but  their  claim  on  account  of  these 
payments  has  no  connection  with  this  suit; 
and  the  contract  has  no  relevancy,  except  in  so 
far  as  the  work  done  under  it  with  the  plas- 
ter in  question  tends  to  show  the  quality  of 
the  i)laster.  This  work,  it  appears,  in  which 
154  bags  of  the  Ready  Finish  plaster  were 
used,  was,  accepted  as  satisfactory,  but  the 
expense  of  doing  it  was  excessive  and  great- 
er than  the  value  of  the  plaster. 

The  defendants  having  declined  to  pay  for 
the  plaster,  this  suit  was  brought  on  the  28th 
day  of  October,  1011,  and  on  the  11th  day 


rof  December  following,  which  was  the  first 
day  of  the' next  term  of  the  court,  judgment 
by  default  was  rendered  against  the  defend- 
ants for  the  amount  in  the  plaintlff*8  declara- 
tion demanded;  but  on  the  next  day  the  de- 
fendants appeared  and  pleaded,  the  Judg- 
ment entered  the  preceding  day  was  set 
aside,  and  the  case  continued  to  the  next 
term. 

At  the  next  term,  in  February,  1912,  the 
defendants  filed  an  additional  plea  in  the 
nature  of  a  plea  of  set-off,  and  issue  beins 
Joined  the  case  was  tried  by  a  Jury  and  a 
verdict  and  Judgment  rendered  for  the  de- 
fendants, to  which  Judgment  the  plaintiff  ob- 
tained this  writ  of  error. 

The  first  assignment  of  error  calls  in  ques- 
tion the  ruling  of  the  trial  court  excludlni^ 
certain  depositions  offered  in  evidence  by  the 
plaintiff,  which  were  excluded  on  the  ground 
that  reasonable  notice  of  the  taking  of  the 
depositions  had  not  been  served  according  to 
law.' 

[1]  It  appears  that  the  notice  In  question, 
dated  February  5,  1912,  and  designatinij^ 
February  10,  1912,  between  the  hours  of  lO 
o'clock  a.  m.  and  2  o'clock  p.  m.,  at  the  plain- 
tiff's office,' 17  State  street,  New  York,  as  the 
time  and  place,  was  attached  to  the  deposi- 
tions but  there  was  no  return  on  the  notice 
to  show- how  or  when  it  had  been  served,  or 
that  it  had  been  served  at  all;  and  objection 
being  made  to  the  introduction  of  the  deposi- 
tions, on  the  ground  that  they  had  been 
taken  without  legal  notice,  Mr.  Jones,  of 
counsel  for  the  plaintiff,  testified  that  he  had 
sent  a  copy  of  the  notice  to  each  of  the  de- 
fendants, and  to  their  counsel  at  lornchburgr, 
by  registered  mail,  delivered  at  the  post 
office  about  4:30  p.  m.  on  the  5th  of  Febru- 
ary, 1912,  and  that  in  due  course  of  mall  it 
should  have  been  received  at  Lynchburg  by 
the  first  delivery  the  next  morning.  C.  W. 
Hancock,  one  of  the  defendants,  was  also 
called  on  to  testify  for  the  plaintiff,  and  ad- 
mitted that  he  received  the  copy  of  the 
notice  addressed  to  liim,  and  that  the  other 
copies  were  received  at  the  defendants'  office, 
and  that  the  notices  were  delivered  to  their 
counsel;  but  it  dos  not  appear  that  the  other 
defendants  actually  received  the  notices  ad- 
dressed to  them.  The  depositions  were  at 
first  admitted,  and  were  read  to  the  Jury 
over  the  objection  of  the  defendants,  but 
were  afterwards,  on  the  defendants'  motion^ 
excluded,  on  the  ground,  as  stated,  that  the 
notice  had  not  been  given  according  to  law. 

In  some  Jurisdictions,  as  appears  from 
cases  cited  by  counsel  for  the  plaintiff  in 
this  case,  it  is  recognized  as  sufficient  if  no- 
tice to  take  depositions  be  sent  to  the  ad- 
verse party  by  mail,  provided  the  time' and 
place  designated  for  the  taking  of  the  deposi- 
tions affords  a  reasonable- time  in  which  the 
parties  so  notified  may  appear  at  the  taking 
of  the  depositions;  but  this  view  as  to  what 
is  a  sufficient  service  of  the  notice  in  such,  a 
case  has  found  no  sanction  in  any  case  de- 


7a.) 


J.  B.  KING  <fc  00.  T.  a  W.  HANCOCK  4t  SONS 


61? 


dded  by  this  court  The  cases  of  McOand- 
lish  T.  Edloe,  44  Va.  330,  and  Treyelyan  ▼. 
Lofft,  83  Va.  141,  1  S.  E.  901,  cited  as  sup- 
portiiig  the  plaintlfTs  contention  in  this  case, 
do  not  at  all  serve  that  purpose. 

In  the  first  of  these  cases  all  that  was  de- 
cided is  that  a  commissioner,  after  having 
given  a  general  notice  of  his  proceedings  un- 
der an  order  for  accounts,  might  take  dep- 
ositions under  the  general  notice  without 
giving  a  notice  of  the  taking  of  the  deposi- 
tions; and  in  the  second-named  case  the  no- 
tice was  given  in  Richmond  on  the  7th  of 
June^  1881,  to  take  depositions  in  London, 
England,  on  the  4th  of  July  following,  the 
notice  being  served  by  posting  a  copy  thereof 
at  the  front  door  of  the  appellant's  residence, 
lie  and  his  family  being  absent  from  home, 
and  also  by  delivering  a  copy  of  the  notice 
to  his  counsel  in  Richmond ;  and,  in  addition 
to  this,  a  copy  was  mailed  to  appellant  in 
England,  and  appeared  to  have  been  received 
by  hiuL  Therefore  the  only  question  for  the 
determination  of  the  court  was  whether  sutii- 
dent  time  was  allowed,  and  the  court  held 
that,  in  view  of  the  evidence  in  respect  to 
communication  and  the  convenience  of  travel 
between  this  country  and  England,  the  notice 
was  sufficient  in  point. of  time;  but  in  so 
bolding  no  importance  appears  to  have  been 
attached  to  the  fact  that  a  copy  of  the  notice 
was  sent  oy  mail,  as  no  allusion  was  made  to 
it  except  to  state  it  Nor  does  it  appear 
from  the  case,  as  reported,  that  the  legality 
of  the  service  of  the  notice  by  posting  the 
same  on  the  front  door  of  appellant's  usual 
place  of  abode  was  called  in  question. 
.  Our  statute,  now  3362  of  the  Code  of  1904, 
prescribes  that  ''reasonable  notice  shall  be 
given  to  the  adverse  party  of  the  time  and 
place  of  taking  every  deposition;"  but  no 
particular  mode  of  service  is  by  that  section 
prescribed.  Section  8207,  however,  does  pre- 
scribe the  mode  of  service  of  a  notice,  and 
its  provisions  are  that  a  notice  "may  be  serv- 
ed by  delivering  a  copy  in  writing,  to  the  par- 
ty in  person,  or  if  he  be  not  found  at  his  usu- 
al place  of  abode,  by  delivering  such  copy 
and  giving  information  of  its  purport  to  his 
wife,  or  any  person  found  there  who  is  a 
member  of  his  family,  and  above  the  age  of 
sixteen  years ;  or,  if  neither  he  nor  his  wif e^ 
nor  any  such  person,  be  found  there,  by  leav- 
ing such  copy  posted  at  the  front  door  of  his 
place  of  abode;"  and  the  mode  of  service  is 
required  to  be  shown  by  the  return  of  the  offi- 
cer making  service,  or,  if  the  service  Is  made 
by  some  other  person,  by  his  return  verified 
by  affidavit;  and  under  certain  conditions 
the  statute  (section  8363)  provides  that  the 
service  of  notice  to  take  depositions  may  be 
upon  the  counsel  for  the  adverse  party,  who 
is  a  nonresident  of  Virginia. 

[2]  The  service  of  notice  upon  the  ad- 
verse jparty  to  take  depositions  in  the  mode 
prescribed  by  the  statute  may  be,  and  often 
Is,  in  the  practice  obtaining  in  this  state  and 

77&B.— 88 


elsewhere,  waived ;  but  whether  or  not  there 
has  been  a  waiver  must  depend  upon  the  facts 
and  circumstances  of  the  case. 

*'A  deposition  taken  pursuant  to  notice  serv- 
ed on  the  attorney  of  a  party  who  resides  in 
the  state  at  the  time  of  such  service  cannot 
be  used  as  evidence,  in  the  absence  of  a  waiv- 
er of  the  lack  of  service ;  and  mere  silence  of 
the  party  after  knowledge  of  the  service, 
and  of  his  attorney,  does  not  constitute  waiv- 
er." Webb  v.  Ritter,  60  W.  Va.  193,  64  S. 
E.   484. 

In  the  case  Just  cited  the  deposition  was 
taken  November  22,  1902,  in  the  city  of  San 
Francisco,  was  filed  with  the  clerk  of  the 
trial  court  in  West  Virginia  December  5» 
1902,  and  was  not  used  until  March,  1904, 
when  it  was  stated  to  the  court  by  counsel 
for  the  defendant  that  he  knew  of  the  filing 
of  the  deposition  soon  after  it  was  taken.  In 
the  opinion  of  the  court  the  view  was  taken 
that,  though  counsel  for  the  defendant,  or 
even  the  defendant  himself,  knew  of  the  fil- 
ing of  the  deposition  soon  after  taken,  and 
there  was  no  express  dissent  as  to  the  man- 
ner of  the  service  of  notice,  a  waiver  of  no- 
tice could  not  be  implied  from  this  omission ; 
that  the  departure  from  the  prescribed  rule 
as  to  the  service  of  notice  to  take  deposi- 
tions, attempted  in  the  case,  would  be  not 
only  inconvenient  and  a  source  of  annoyance, 
but  dangerous  to  litigants ;  /'and  it  is  deem- 
ed to  be  safer  and  better  to  adhere  to  the 
statutory  rule,  when  it  has  not  been  dispens- 
ed with  by  agreement  or  conduct  amount- 
ing to  an  estoppeL"  Gahill  v.  Pintony,  18 
Va.  371 ;  Unis  v.  Charlton,  63  Va.  484, 

[8]  In  the  case  at  bar  the  depositions,  it 
appears,  were  not  filed  with  the  derk;  and 
that  theiy  had  been  taken  pursuant  to  the  no- 
tice sent  by  mall  was  not  made  known  te 
the  defendants  or  their  counsel  until  thA 
cause  had  been  called  for  trial  and  the  Jury 
selected  and  sworn.  In  these  circumstances 
the  argument  of  counsel  and  the  autborltles 
cited  to  support  the  contention  that,  as  de- 
fendants "made  no  objection  to  the  form  of 
the  transmission  of  notice  until  the  trial  had 
been  commenced,  the  objection  came  too  Iate» 
have  no  application  to  this  case. 

As  well  said  in  the  argument  of  the  case 
here,  the  methods  of  serving  notice  authoriz- 
ed by  law  are  certain  and  amply  sufficient 
for  the  purpose,  making  it  unnecessary  in 
any  case  to  resort  to  irregular  methods  of 
service ;  and  the  recognition  and  approval  of 
such  methods  would  only  tend  to  produce  un- 
certainty and  add  new  elements  of  contro- 
versy in  a  matter  of  critical  importance. 

We  are  of  opinion  that  there  is  no  error  in 
the  ruling  of  the  trial  court  excluding  the 
depositions  in  question. 

The  second  and  third  assignments  of  error 
relate  to  the  rulings  of  the  court  in  giving 
and  refusing  certain  instructional  and  may 
be  considered  together. 


614 


77  SOUTHEASTERN  BEPOBTEB 


(Va. 


The  court  gave  three  instructions,  as  fol- 
lows: 

[4]  "(1)  The  court  instructs  the  jury  that 
the  only  question  to  be  considered  by  the 
Jury  is:  Was  the  sale  of  the  goods  in  con- 
troversy made,  and  did  J.  B.  King  A  Go.  ful- 
fill their  contract? 

"That  J.  B.  King  &  CJo.  fulfilled  their  con- 
tract if  the  goods  that  were  ordered  were 
shipped  and  delivered  in  undamaged  condi- 
tion to  the  defendants ;  and  that  the  burden 
of  proof  is  on  the  plaintiff  to  show  that  the 
specific  goods  ordered  by  the  defendants 
were  not  damaged  before  they  were  shipped. 

"(2)  The  court  instructs  the  Jury  that,  if 
the  defendants  order  a  specific  article,  they 
are  liable  for  the  purchase  price  if  the  said 
goods  are  delivered  to  them  in  an  undamag- 
ed condition. 

"(3)  The  court  instructs  the  Jury  that  the 
burden  is  on  the  plaintiff  to  show  that  the 
goods  in  question  were  delivered  in  an  un- 
damaged condition ;  and  if  they  believe  from 
the  evidence  that  they  were  not  delivered  in 
such  condition  they  must  find  for  the  de- 
fendants.*' 

No  exception  is  taken  to  instruction  No.  2, 
and  this  instruction  states  only  in  another 
form  the  proposition  of  law  propounded  in 
the  first  part  of  the  first  instruction,  so  that 
the  objection  to  the  instructions  Nos.  1  and 
3  proceed  upon  the  theory  that  "the  burden 
of  proof  was  first  upon  the  defendants  to 
show  that  the  goods  in  question  were,  in 
reality,  damaged  t>efore  there  could  be  any 
burden  on  the  plaintiff  to  show  when  the 
damage  occurred.  •  •  •  The  time  of  the 
occurrence  of  the  damage  was  not  under  con- 
sideration until  it  was  established  that  the 
goods  were  damaged.  Hence  the  court,  in 
refusing  to  put  the  burden  on  the  defendants 
to  show  that  the  goods  were  damaged,  as- 
sumed that  they  were  damaged  (which  was  a 
question  for  the  Jury)  and  put  the  burden  on 
the  plaintiff  to  show  when  the  damage  occur- 
red"— and,  further,  that,  "instead  of  the  bur- 
den being  on  the  plaintiff  to  show  that  the 
goods  were  not  damaged  before  they  were 
shipped,  or  were  delivered  in  an  undamaged 
condition,  the  burden  was  on  the  defendants 
to  show  that  the  goods  were  damaged  when 
rec^ved,  and  the  court  erred  in  refusing  to 
instruct  the  Jury,  as  requested  by  the  plain- 
tiff, that  the  burden  of  proof  was  on  the  de- 
fendants to  show  that  the  goods  were  dam- 
aged when  received."  No  authority  is  cited 
in  support  of  the  proposition  of  law  contain- 
ed in  this  contention,  and  we  have  to  confess 
our  inability  to  see  any  force  in  it  But  if 
there  had  been  error  in  the  court's  instruc- 
tions as  to  the  burden  of  proof  it  would  have 
been  harmless,  since  the  defendants  proved 
that  the  goods  were  damaged  when  received, 
and  the  evidence  leaves  no  doubt  as  to  that 
fact;  there  being  no  testimony  in  the  case 
except  their  own  and  that  of  their  witnesses. 


[6]  The  refusal  of  the  court  to  give^  at 
the  request  of  the  plaintiff,  an  instruction  to 
the  effect  that,  if  the  Jury  believed  from  the 
evidence  that  the  defendants  received  the 
plaster  and  exercised  acts  of  ownership  over 
same,  or  allowed  any  parties  to  use  said  plas- 
ter, or  part  thereof,  on  their  contract,  or  for 
their  use,  then  they  should  find  that  the  de- 
fendants had  accepted  the  goods  and  were 
liable  for  the  purchase  price  of  the  ship- 
ment, is  also  assigned  as  error. 

All  that  appears  in  the  record  with  re- 
spect to  the  facts  stated  in  this  instruction  is 
that,  after  the  defendants  had  refused  to  use 
the  goods,  they,  at  the  request  of  the  plain- 
tiff's agents,  Jones  &  Co.,  agreed  that  Jones 
&  Co.,  in  order  to  show  the  quality  of  the 
goods,  might  use  them  in  plastering  the  high 
school  auditorium,  and  154  bags  were  so 
used,  and  the  work  was  accepted;  but  the 
cost  of  the  work  was  so  excessive  as  to  make 
the  use  of  the  plaster  unprofitable  and  im- 
practicable. It  will  not  do  for  plaintiff  to 
say  that  the  plaster  was  not  warranted,  and 
the  representations  in  regard  to  it  made 
from  the  New  York  office,  and  by  Jones  ^Sc 
Co.  from  Norfolk,  were  mere  expressions  of 
opinion.  From  circulars  sent  out  by  the 
plaintiff  and  received  by  the  defendants,  the 
correspondence  between  the  parties,  and  the 
testimony  of  the  witnesses  introduced  at  the 
trial  of  this  cause,  the  plaintiff  fully  under- 
stood the  necessities  of  the  defendants  with 
respect  to  the  plaster  finish  in  the  high 
school  building,  called  for  in  the  ardiitect's 
specifications,  and  gave  abundant  assurances 
that  its  Ready  Finish  would  produce  a  re- 
sult as  good  as  the  finish  specified ;  but,  ac- 
cording to  the  evidence,  the  goods  ordered 
for  that  purpose  and  received  were  not  only 
inferior  to  the  sample  by  which  they  were 
ordered,  but  were  worthless  for  the  purpose 
in  view  when  ordered. 

[6]  The  instruction  also  ignored  the  de- 
fense of  a  breach  of  warranty  set  up  in  de- 
fendants' special  plea  in  the  nature  of  a 
plea  of  set-off,  upon  which  the  plaintiff  took 
issue,  and  for  this  additional  reason  it  was 
rightly  refused. 

The  remaining  assignment  of  error  is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evidence. 

[7]  A  full  statement  of  the  case  has  al- 
ready been  made  above,  and  with  the  dis- 
cussion of  the  facts  which  the  evidence  tend- 
ed to  prove  in  considering  the  other  errors 
assigned  it  becomes  unnecessary  to  elaborate 
on  this  assignment  There  was  no  confiict  of 
evidence.  G.  W.  Hancock,  one  of  the  de- 
fendants, and  all  other  witnesses  called  by 
the  defendants,  testified  that  the  Beady 
Finish  delivered  by  the  plaintiff  to  the  de- 
fendants was  in  bad  condition  and  worthless 
for  the  purpose  for  which  it  was  bought,  and 
that  the  expense  incurred  on  account  of  it 
was  greater  than  its  value.  Therefore,  upon 
I  the  facts  proved,   no   other  verdict   could 
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have  been  found  than  that  rendered  by  the 
Jnry  for  the  defendants. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 


014  Va.  639) 

McKEB   ▼.   BUNTINO-McNEAL  REAIi  ES- 
TATE CO.,  Inc. 

(Snpreme   Conrt  of  Appeals  of   Virginia. 
March  13,  1913.) 

1.  EviDENCB  (§  419*)— Pabol  Evidence  to 
Vast  Wbitino— Considebation  in  Deed. 

In  an  action  by  a  grantor  to  recorer  the 
purchase  price,  or  by  the  grantee  to  recorer 
it  back,  parol  evidence  is  admissible  to  show 
that  the  consideration  actually  paid  or  prom* 
ised  ia  other  than  that  recited  in  the  deed,  or 
to  contradict  the  recital  in  the  deed  that  the 
consideration  has  been  paid,  but  it  is  not  per- 
missible to  alter  or  contradict  the  legal  im- 
port of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  St  1912-rl928;    Dec.  Dig.  t  419.*] 

2.  Deeds    (|   109*)— CoNSTBucmoN— Consid- 

BBATION  —  VaBIANCE    BETWEEN    DEED    AND 
GONTBACT. 

In  a  contract  for  the  sale  of  land  for  $3,- 
000  cash,  the  purchaser  agreed  to  erect  a 
dwelling  house  on  the  land  to  cost  not  less  than 
^,100,  as  soon  as  the  vendor  assured  her 
sewerage,  etc.,  for  use  of  said  building,  and 
on  failure  to  erect  such  building  to  pay  such 
vendor  a  further  sum  of  $550,  with  a  furcher 
covenant  that  no  dwelling  house  should  be 
built  on  any  lot  ''fronting  on  the  boulevard" 
costing  less  than  $2,500.  The  vendor  was 
interested  in  the  sale  of  real  estate  in  the  same 
neighborhood.  The  deed  stated  that  the  con- 
sideration was  $3,560,  and  contained  a  covenant 
that  no  dwelHng  house  should  be  built  on  the 
land  to  cost  less  than  $2,500.  Held,  that  the 
condition  in  the  deed  as  to  the  cost  of  dwelling 
houses  erected  on  the  land  was  not  a  substi- 
tute for  the  provision  as  to  the  erection  of  a 
house  costing  $4,100,  and  that  the  considera- 
tion was  $3,550  with  the  option  to  the  pur- 
chaser of  reducixig  it  to  $3,000  by  erecting  a 
house  costing  $4,100,  on  notice  that  the  com- 
pany could  assure  sewerage,  etc 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  t§  239,  280,  598-600;   Dec  Dig.  §  109.*] 

3.  Vendob  and  Fobchaseb  (t  314*)— Action 

TOB     PlTBGHASB     PbIOB— ADMISSIBIUTT     OF 

Evidence. 

Where  a  contract  of  sale  of  land  states 
that  the  consideration  is  $3,000,  and  the  pur- 
chaser agrees  to  erect  a  dwelling  house  on 
the  land  to  cost  not  less  than  $4,100,  as  soon 
as  the  vendor  assured  her  sewerage  for  use  of 
said  building,  and  on  failure  to  erect  such 
buildine  to  pay  the  vendor  a  further  sum 
of  $550.  notwithstanding  a  deed  had  been  re- 
ceived for  the  land,  and  the  deed  stated  that 
the  consideration  was  $3,550  and  $3,000  of  the 
consideration  was  paid,  and  the  vendor  sues  to 
recover  the  remaining  $550,  the  contract  of 
sale  is  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  920-927;  Dec  Dig.  t 
314.*] 

Error  to  Law  and  Equity  Gonrt  of  Glty 
of  Richmond. 

Action  by  the  Bunting-McNeal  Real  Estate 
Gompany  against  Mrs.  Gharlea  I.  McEee. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Judgment  affirmed. 


This  proceeding  was  instituted  in  Febru- 
ary, 1911,  by  notice  and  motion  under  section 
3211  of  the  Gode,  to  recover  the  sum  of  $550, 
alleged  to  be  due  the  Bunting-McNeal  Real 
Estate  Gompany  from  Mrs.  Gharles  I.  McKee 
under  an  offer  and  acceptance  for  the  pur- 
chase and  sale  of  certain  lots,  as  evidenced 
by  a  writing  dated  April  5,  1906,  of  which 
the  following  la  a  copy  exceptiioig  formal 
parts: 

'*I,  the  undersigned  Mrs.  Gharles  I.  McKee, 
of  Richmond,  in  the  state  of  Virginia  hereby 
make  application  to  purchase  the  following 
real  estate  situated  near  the  dty  of  Rich- 
mond, in  the  county  of  Henrico,  state  of  Vir- 
ginia, known  and  described  as  follows: 

"Lots  Nos.  33,  84,  35,  each  lot  being  25x120 
feet  as  shown  on  the  plat  of  the  property  of 
the  Bunting-McNeal  Real  Estate  Oompany, 
Inc.,  known  as  'Boulevard  Residence  Park,' 
of  record  in  the  county  clerk's  office  of  Hen- 
rico county,  Virginia,  and  I  promise  to  pay 
the  said  Bunting-McNeal  Real  Estate  Go., 
Inc.,  for  said  lot  the  sum  of  three  thousand 
dollars  in  payment  as  follows:  On  delivery 
of  deed  three  thousand  dollars  cash  and  I 
do  hereby  agree  to  erect  on  said  lot  a  dwell- 
ing house  to  cost  not  less  than  forty-one  hun- 
dred dollars,  as  soon  as  the  Bunting-McNeal 
Real  Estate  Go.  can  assure  me  sewerage,  wa- 
ter and  electric  or  gaslights,  for  use  of  said 
dwelling,  and  if  I  fail  to  erect  said  house  as 
stated,  I  will  pay  to  said  Bunting-McNeal 
Real  Estate  Go.  a  further  sum  of  five  hun- 
dred and  fifty  dollars,  this  amount  being  al- 
lowed for  the  erection  of  said  building,  not>- 
withstanding  I  have  a  deed  for  said 
lots.    •    •    • 

"When  the  entire  purchase  price  is  paid  a 
deed  with  general  warranty  is  to  be  executed 
with  the  following  covenants: 

"First  That  the  property  is  not  to  be  sold, 
rented  or  otherwise  disposed  of  to  persons 
of  African  descent. 

"Second.  That  no  liquor  is  to  be  sold  on 
the  property. 

"Third.  That  all  buildings  shall  be  erected 
on  a  line  fifteen  (15)  feet  from  the  street 
line  on  the  boulevard. 

"Fourth.  That  no  use  shall  be  made  of  tha 
lot  or  any  part  thereof  which  would  consti- 
tute nuisance  or  injure  the  value  of  any  of 
the  neighboring  lots. 

"Fifth.  That  no  houses  shall  be  built  on 
any  lot  fronting  on  the  boulevard  to  cost  less 
than  twenty-five  hundred  dollars  ($2,500),  or 
on  Golonial  avenue  to  cost  less  than  fifteen 
hundred  dollars  ($1,500),  but  any  person  may 
use  two  or  more  lots,  placing  one  residence 
thereon. 

"Sixth.  That  the  oompany  reserves  the 
right  to  lay  and  place,  or  authorize  the  lay- 
ing or  placing,  of  electric  or  other  street  car 
tracks,  sewer,  gas,  water  and  water  pipes, 
electric  conduit  or  pipes,  telegraph,  telephone 
or  other  electric  poles,  or  any  work  or  in- 


*For  ether  cases  see  same  topic  and  section  NUMBEiR  in  Dec.  Dig.  4k  Am.  Dig.  Key-No.  Series  4k  Rep'r  Indexes 
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Btnunent  of  public  utility  on  the  alleys  or 
Colonial  avenue  without  compensation  to  any 
lot  owner, 

"This  contract  is  made  with  the  distinct 
understanding  and  agreement  that  the  Bunt- 
ing-McNeal  Real  Estate  Company,  Inc.,  guar- 
antees  the  following  improvements : 

"That  all  lots  facing  on  the  boulevard  shall 
have  a  granolithic  sidewalk,  also  all  lots  on 
Colonial  avenue  shall  have  a  granolithic 
sidewalk,  and  trees  planted  on  said  Colonial 
avenue  without  cost  to  purchaser. 

"This  application  is  not  to  become,  binding 
upon  the  Buntlng-McNeal  Real  Estate  Com- 
pany, Ine,  until  it  has  been  accepted  by  said 
company." 

The  said  lots  were  conveyed  by  the  real  es- 
tate company  to  Mrs.  McKee  by  a  deed  dated 
April  6,  1906,  of  which  the  following  is  a 
copy: 

"This  deed,  made  this  6th  day  of  April, 
1906,  between  the  Buntlng-McNeal  Real  Es- 
tate Company,  Inc.,  a  corporation  existing 
under  the  laws  of  the  commonwealth  of  Vir- 
ginia, party  of  the  first  part  and  Mrs.  Mattle 
E.  McKee  of  the  dty  of  Richmond,  state  of 
Virginia,  party  of  the  second  part: 

"Witnesseth:  That  for  and  in  considera- 
tion of  the  sum  of  thlrty-flve  hundred  and 
fifty  ($3,550.00)  dollars,  the  receipt  of  which 
is  hereby  acknowledged  the  said  Bunting-Mc- 
Neal  Real  Estate  Company,  Inc.,  doth  grant 
with  general  warranty  unto  the  said  Mrs. 
Mattle  E.  McKee  the  following  real  estate 
situated  in  Tuckahoe  magisterial  district  of 
the  county  of  Henrico,  state  of  Virginia,  ad- 
jacent to  the  corporate  limits  of  the  city  of 
Richmond,  viz.,  lots  Nos.  33,  34,  35,  on  the 
plat  of  the  property  of  the  Buntlng-McNeal 
Real  Estate  Company,  Inc.,  known  as  'Bou- 
levard Residence  Park*  duly  recorded  in  the 
county  court  clerk's  office  of  Henrico  Co.,  in 
Plat  Book  No.  8,  page  101,  and  bounded  as 
follows,  beginning  at  the  northwest  intersec- 
tion of  the  boulevard  and  Beverly  streets, 
and  running  north  seventy-five  (75)  feet  along 
the  western  line  of  said  boulevard  thence 
running  west  between  parallel  lines  one  hun- 
dred and  twenty  (120)  feet  to  an  alley  fifteen 
(16)  feet  wide  thence  south  along  said  alley 
seventy-five  (75)  feet,  thence  east  one  hun- 
dred and  twenty  (120)  feet  to  the  point  of 
beginning. 

"Being  a  part  of  the  real  estate  which  was 
conveyed  to  the  said  Buntlng-McNeal  Real 
Estate  Company,  Inc.,  by  deed  from  Alice  B. 
Williams  and  her  husband*  David  L.  Wil- 
liams, bearing  date  on  the  27th  day  of  No- 
vember, 1905,  and  recorded  in  the  clerk's 
ofilce  of  the  Henrico  county  court  in  Deed 
Book  174B,  page  205,  to  which  deed  and  plat 
reference  is  hereby  made. 

•*The  above  property  Is  sold  subject  to  the 
following  conditions  to  be  performed  by  the 
said  party  of  the  second  part,  her  heirs,  per- 
sonal representatives  or  assigns,  as  herein- 
after set  forth,  that  la  to  say: 


"First  That  the  property  Is  not  to  be  sold, 
rented  or  otherwise  disposed  of  to  persons  of 
African  descent. 

"Second.  That  no  liquor  is  to  be  sold  on 
the  property. 

"Third.  That  all  buildings  shall  be  erec^ 
ed  on  a  line  twenty  (20)  feet  from  the  street 
line,  on  the  boulevard. 

"Fourth.  That  no  use  shall  J}e  made  of  the 
lot  sold  or  any  part  thereof  which  would 
constitute  a  nuisance. 

"Fifth.  That  no  dwelling  house  shall  be 
buUt  on  any  of 'the  said  lots  to  cost  less  than 
twenty-five  hundred  ($2,500.00)  dollars.  . 

"Sixth.  That  the  company  reserves  the 
right  to  lay  and  place  or  authorize  the  lay* 
ing  and  placing  of  electric  or  other  street 
car  tracks,  sewer,  gas  and  water  pipes,  elec- 
tric conduit  or  pipes,  telegraph  or  other  elec- 
tric poles  or  any  work  or  Instrument  of  pub- 
lic utility  on  the  alley  In  the  rear  of  said 
lots  without  compensation  to  owner  of  said 
lot 

"The  said  party  of  the  first  part  covenants 
that  they  have  the  right  to  convey  the  said 
land  to  the  party  of  the  second  part;  that 
they  have  done  no  act  to  incumber  the  said 
land;  that  the  party  of  the  second  part  shall 
have  quiet  possession  of  said  land*  free  from 
all  Incumbrances,  and  that  they,  the  said 
party  of  the  first  part,  will  execute  such 
further  assurance  of  the  said  laUd  as  may 
be  requisite. 

"Witness  the  following  signatures  and  seals: 
"Buntlng-McNeal  Real  Estate  Co.,  Inc., 

"By  J.  G.  McNeal,  Pres.  [SeaL) 

"J.  L.  Bunting,  Secy.  &  Trea&  [Seal.] 
"Mrs.  MatUe  E.  McKee.  [Seal.]*' 

The  secretary  and  treasurer  of  the  real 
estate  company,  who  was  permitted  to  testify 
over  the  objections  of  Mrs.  McKee,  stated 
that  "his  company  held  the  lots  mentioned 
in  the  contract  of  purchase  at  $3,950,  from 
which  $400,  as  a  discount  of  about  10  per 
cent,  was  deducted  for  cash,  making  the  con- 
sideratlon  for  the  lots  $3,550.  That  the  con- 
tract of  purchase  was  executed  on  April  6^ 
1906,  and  the  deed  prepared  the  next  day, 
April  6th,  but  was  not  acknowledged  and 
delivered  for  several  days  afterwards,  as  the 
offices  of  the  company  were  in  Norfolk. 
That  the  deed  recites  the  payment  of  the 
consideration  of  $3,550,  but  that  only  $3,- 
000  was  paid  at  the  time  the  deed  was  de- 
livered. As  to  the  said  $550,  the  contract  of 
purchase  provided  as  follows:  'And  I  do 
hereby  agree  to  erect  on  said  lot  a  dwelling 
house  to  cost  not  less  than  $4,100.00,  as  soon 
as  the  Buntlng-McNeal  Estate  Company  can 
assure  me  sewerage,  water  and  electric  or 
gaslights  for  use  of  said  dwelling,  and  if  I 
fall  to  erect  said  house  as  stated,  I  will  pay 
to  said  Buntlng-McNeal  Real  Estate  Company 
a  further  sum  of  $550.00,  this  amount  being 
allowed  for  the  erection  of  said  building, 
notwithstanding  I  have  a  deed  for  said  lots.' 
That  the  plaintiff  was  a  real  estate  company. 
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Interes^d  in  having  houses  built  upon  the 
lots  It  might  sell.  In  order  to  enhance  the 
value  of  its  other  lots.  That  In  the  sununer 
of  1910,  he  had  notified  Mrs.  KcKee,  the 
husband  of  the  defendant,  who  was  acting  for 
her  In  those  matters,  that  sewerage,  water, 
and  lights  could  be  assured  her  by  the  com- 
pany, and  In  January,  1911,  he  served  a  writ- 
ten notice  on  her  to  that  effect  That  the 
defendant  had  failed  to  erect  the  dwelling 
mentioned  in  said  contract  of  purchase,  and 
had  sold  said  lots  at  an  advanced  price. 
That  he  [the  witness]  thought  that  th^  de- 
fendant should  pay  this  additional  sum  of 

The  whole  matter  df  law  and  fact  having 
been  submitted  to  the  trial  court,  it  rendered 
judgment  In  favor  of  the  real  estate  company 
for  the  sum  sued  for.  To  that  Judgment 
this  writ  of  error  was  awarded. 

W.  R.  Meredith,  of  Richmond,  for  plaintiff 
in  error.  Geo.  J.  Hooper,  of  Richmond,  for 
defendant  in  error. 

BUCHANAN,  J.  (after  stating  the  facts  as 
above).  There  is  no  pretense  that  Mrs.  Mc- 
Kee  had  erected  upon  the  lanu  conveyed  to 
her  a  dwelling  house  costing  $4,100,  as  sbe 
Irnd  the  option  to  do  under  her  offer  of  pur- 
chase, or  that  she  had  paid  the  !5550  which 
she  undertook  to  pay  in  the  event  she  did 
not  erect  such  dwelling  house,  or  that  she 
had  paid  more  tlian  $3,000  of  the  $3,550 
which  is  stated  !n  the  deed  as  the  consid- 
eration to  be  paid,  and  as  having  been  paid, 
by  her. 

[1]  It  seems  to  be  well  settled  in  tiUs 
state,  and  generally  in  this  country,  that  the 
consideration  clause  In  a  deed  conveying  land 
is  open  to  explanation,  and  that  in  an  action 
by  the  grantor  to  recover  the  purchase  price, 
or  by  the  grantee  to  recover  it  back,  parol 
evidence  Is  admissible  to  show  that  the  con- 
sideration actually  paid  or  promised  is  other 
than  that  recited  Ia  the  deed,  or  to  contra- 
dict the  recital  in  the  deed  that  the  con- 
sideration has  been  paid ;  but  It  is  not  ad- 
missible to  alter  or  contradict  the  legal  im- 
port of  the  deed.  Harvey,  etc.,  v.  Alexander, 
1  Rand.  (22  Va.)  219, 10  Am.  Dec.  519 ;  Trout 
T.  N.  &  W.  By.  Oo.,  107  Va.  576,  582,  59  a 
B.  394,  17  L.  B.  A.  (N.  S.)  702;  Watkins  v. 
Robertson,  105  Va.  269,  54  S.  E.  83,  5  L.  R* 
A.  (N.  S.)  1194,  115  Am.  St  Rep.  880;  2 
Minor  on  Real  Prop.  1 1158;  2  Dev.  on  Deeds 
(M,  Ed.)  H  822, 828, 880 ;  Browne  on  Parol  Ev. 
§  92;  2  Sugden  on  Vendors  (8th  Am.  Ed.)  p.  338, 
note  b,  where  many  cases  are  cited ;  4  Wig- 
more  on  Ev.  {  2433 ;  Beach  on  Mod.  Law  of 
Contracts,  f  275;  Bishop  on  Contracts,  f 
886;  2  Page  on  Contracts,  H  1203,  1204; 
Hebbard  v.  Haughlan,  70  N.  Y.  54,  58^9. 

[2]  As  we  understand  the  argument  of  the 
couDsel  for  Mrs.  McKee,  he  does  not  contro- 
vert the  rule  as  above  stated,  but  his  con- 
tention is  that  the  provision  in  the  executory 
contract  of  sale  for  the  erection  of  a  dwell- 


ing house  on  the  lots  to  cost  not  less  than 
$4,100  was  not  a  part  of  the  consideration, 
but  was  one  of  the  conditioDS  upon  which 
the  lots  were  sold,  and  that,^  since  such  con- 
dition was  not  carried  into  the  deed,  the 
contract  between  the  parties  was  altered  to 
that  extent,  and  the  deed  became  'the  ex- 
clusive and  conclusive  evidence  of  the  terms 
of  purchase,  and  prohibits  the  reading  into 
the  deed"  that  provision  of  the  contract 
which  the  parties  themselves  abandoned. 
And  he  further  insists  that  the  provision  as 
to  the  erection  of  the  $4,100  dwelling  house 
contained  in  the  contract  of  sale  was  not 
only  omitted  from  the  deed,  but  that  the 
deed  contains  another  provision  in  lieu  there- 
of, vi&,  '*that  no  dwelling  house  sliould  be 
built  on  any  of  the  said  lots  to  cost  less 
than  twenty-five  hundred  ($2,500.00)  dollars," 
and  that  the  contract  of  sale  was  therefore 
not  admissible  in  evidence,  since  it  contra- 
dicted the  express  conditions  of  the  deed. 

It  <!learly  appears  from  a  comparison  of 
the  two  writings  that  that  condition  or  cove- 
nant in  the  deed  was  not  in  lieu  of  or  a 
substitute  for  the  provision  as  to  the  erec- 
tion of  a  $4,100  dwelling  house.  On  the  con- 
trary, the  contract  of  sale  provides  that 
''when  the  entire  purchase  price  is  paid  a 
deed  with  general  warranty  is  to  be  executed 
with  the  following  covenants.  •  •  •»' 
Among  these  ^covenants  is  one  (the  fifth)  that 
no  dwelling  house  shall  be  built  on  any  lot 
fronting  on  the  boulevard  (as  do  the  lots  in 
question)  costing  less  than  $2,500.  That  cove- 
nant was  therefore  not  only  not  in  lieu  of, 
but  had  nothing  to  do  with,  the  provision 
in  the  consideration  clause  of  the  contract  of 
sale  providing  how  the  p^irchase  price  might 
be  paid. 

As  we  understand  and  construe  ttiat  con- 
tract, the  provision  In  the  consideration 
clause  for  the  erection  of  a  $4,100  dwelling 
house  was  a  benefit  which  would  inure  to  the 
vendor,  and  was  therefore  a  part  of  the  con- 
sideration it  was  to  receive  for  the  proper- 
ty. The  vendor  was  a  real  estate  company, 
interested  in  liaving  houses  built  upon  lots 
sold,  and  such  improvements  would  enhance 
the  value  of  its  other  lots.  Mrs.  McKee  had 
the  option,  under  the  contract,  to  build  such 
a  house ;  but,  if  she  did  not,  she  bound  her- 
self to  "pay  said  Bunting-McNeal  Real  Es- 
tate Co.  a  fwther  %um  of  five  hundred  and 
fifty  dollar8f  thU  amowit  heing  dUotoed  for 
the  erection  of  said  huilding,  nottoUAstand- 
ing  I  have  a  deed  for  eaid  lots,    •    ♦    ♦»» 

That  the  real  consideration  for  the  lots 
purcliased  and  sold  was  $3,550  is  clear,  we 
think,  from  the  language  of  the  considera- 
tion clause  in  the  contract;  but  the  language 
of  the  deed  leaves  no  room  for  doubt  on  that 
point,  for  it  declares  that  the  conveyance 
was  made  "for  and  in  consideration  of  the 
sum  of  thirty-five  hundred  and  fifty  ($3,550.- 
00)  dollars,"  and  the  evidence  of  the  secre- 
tary of  the  real  estate  company  shows  that 
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tbe  13,000  which  the  contract  of  sale  pro- 
vided was  to  be  paid  at  that  time  was  paid, 
leaving  $550  of  the  consideration  unpaid. 
That  sum  was  not  payable  when  the  deed 
was  delivered,  which  was  only  a  few  days 
after  the  contract  of  sale  was  entered  Into, 
and  It  did  not  become  payable  until  the  real 
estate  company  notified  Mrs.  McKee  that  It 
could  assure  water,  sewerage,  and  electric 
lights  for  the  use  of  the  dwelling  house. 
This  notice  was  not  given  until  January, 
1911.  When  that  notice  was  given  It  became 
the  duty  of  Mrs.  McKee,  either  to  erect  the 
94,100  dwelling  house,  or  to  pay  the  said 
sum  of  $550,  notwithstanding,  as  the  con- 
tract provides,  she  had  "a  deed  for  said 
lots."  She  declined  or  failed  to  erect  the 
dwelling  house,  and  the  |550  at  once  became 
payable  in  money. 

[8]  But  tr  It  were  true,  as  insisted  by  the 
counsel  of  Mrs.  McKee,  that  wh^i  the  deed 
was  executed  by  her  vendor  and  accepted 
by  her,  the  contract  for  sale  was  merged 
for  all  purposes,  and  that  the  rights  of  the 
parties  thereafter  rested  solely  in  the  deed, 
the  evidence  of  the  secretary  of  the  com- 
pany, which  was  clearly  admissible,  showed 
that  only  $3,000  of  the  $3,550,  the  consider- 
ation stated  In  the  deed,  had  been  paid. 
This  being  so,  It  would  leave  Mrs.  McKee 
owing  $550  on  the  purchase  price  of  the  lots, 
with  Interest  thereon  from  the  date  or  de- 
livery of  the  deed.  If  the  court  could  not 
have  rendered  judgment  for  that  sum  be- 
cause of  a  variance  between  the  plaintlfiTs 
pleading  and  its  evidence,  the  court  ought  to, 
and  no  doubt  would,  have  given  the  plaintiff 
leave  to  amend  Its  pleadings  in  accordance 
with  the  provisions  of  section  3384  of  the 
Code.  That  section  applies  to  motions  heard 
by  the  court,  as  well  as  to  Jury  trials.  Gar- 
ter V.  Grant's  Adm'r,  73  Va.  709,  777,  77a  It 
is  remedial,  and  should  be  construed  liberal- 
ly (Langhorne  v.  Richmond  City,  91  Va.  364, 
367,  22  S.  E.  357),  especially  where  the 
amendment  will  further  the  ends  of  justice 
and  permit  the  controversy  to  be  determined 
on  Its  merits  (3  Am.  &  Eng.  Enc.  of  L.  &  P. 
617,  744-748). 

The  plaintlfTs  claim,  whether  evidenced 
by  the  contract  of  sale  or  by  the  deed,  was 
the  unpaid  purchase  price  due  from  Mrs. 
McKee  on  the  lots  sold  her.  The  evidence 
in  the  case,  excluding  the  contract  of  sale, 
showed  beyond  question  that  there  was  still 
a  balance  of  $550  of  purchase  money  due 
from  Mrs.  McKee,  and  It  Is  hard  to  see  how 
we  could  deny  the  real  estate  company's  right 
to  recover  and  at  the  same  time  satisfy  the 
demands  of  common  justice.  It  Is  difficult 
to  conceive  of  a  case  in  whl<di  a  more  pal- 
pable wrong  would  be  done,  or  a  worse  ex- 
ample set,  by  suffering  an  agreement  to  be 
broken  with  Impunity. 

It  is  clear  to  us  that  the  trial  court  did 
not  err  In  overruling  Mrs.  McKee's  motion 
to  exclude  the  contract  of  sale,  and  that  upon 


the  whole  case  there  Is  no  error  In  the  judg- 
ment complained  of  to  the  prejudice  of  the 
plaintiff  In  error. 
Judgment  aflarmed. 

KEITH,  P^  absent 


(U4  Va.  671) 
JAOKSON  V.  HEWIiBTT  et  «L 
(Supreme  Ck>art  of  Appeals  «C  Viiginla.    Bfarch 

18,  1913.) 

1.  Wills  (J  297»)— Lost  Will— Dbbtbuction 
—Intention— Dbolarations—Bvidbnce. 

Wliere,  In  a  suit  to  establish  a  lost  wiU* 
the  fact  of  its  execution,  contents,  and  existence 
in  testator's  iwssession  until  between  one  and 
two  months  before  his  death  was  established  by 
other  direct  evidence,  declarations  of  testator 
ranging  from  a  few  years  prior  to  the  making 
of  the  will  and  to  within  about  two  weeks  of 
his  death,  after  which  he  was  bedridden,  and 
mentally  and  physioUly  unable  to  act  or  com- 
prehend, showing  his  intention  to  leave  his  prop- 
erty in  accordance  with  the  will  for  the  bene- 
fit of  an  Illegitimate  daughter  who  had  continued 
to  live  with  and  care  for  him,  were  adml&sible 
to  rebut  the  presumption  arising  from  inability 
to  find  the  will  after  testator's  death  that  he 
destroyed  the  same  animo  revocandi. 

[Ed.  Note.— For  other  cases,  see  Wills^  Gent 
Dig.  §§  090-696;   Dec.  Dig.  t  297.*] 

2.  EviDKNCB  (5   123*)— Wills   (§  297*)— Rw 
Gestjs— Declarations  of  Testator. 

In  a  suit  to  establish  a  lost  will,  evidence 
of  declarations  by  testator  showing  an  Intention 
to  dispose  of  his  property  according  to  the  pro- 
visions of  the  alleged  will  was  not  objection- 
able as  not  within  the  res  gestie  rule,  nor  could 
such  declarations  be  limited  to  any  given  period 
of  time. 

[E)d.  Note.— For  other  cases,  vee  Ehridence, 
Cent  Dig.  ||  351-368 ;  Dec  IMg.  §  123  ;•  Wills, 
Cent  Dig.  §{  690-696 ;    Dec.  Dig.  t  297.*] 

3.  Wills  (§  306*)— Lost  Will— Pboof— B)?i- 

DENCE 

Evidence  KM  to  establish  that  testator  had 
not  destroyed  his  will  with  revocatory  intent, 
but  that  the  will  was  legally  in  existence  at 
the  time  of  his  death,  and  was  therefore  entitled 
to  probate  as  a  lost  wlU,  though  not  produced. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  732.  733 ;   Dec  Dig.  f  306.»] 

Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  Q.  Carlton  Jackson  and  R.  T.  Hill, 
as  curators  of  the  estate  of  William  B.  Wil- 
liams, deceased,  against  Margaret  Hewlett 
and  other&  From  a  decree  denying  probate 
of  the  will  and  awarding  the  estate  to  Mary 
P.  Brown,  Gertrude  Jackson  appeals.  Re- 
manded, with  directions. 

Ldghtfoot  &  Tucker,  of  Richmond,  for  ap- 
pellant Hill  Carter,  Sol  Outchlns,  Robt  H. 
Talley,  and  C.  W.  Throckmorton,  all  of  Rich- 
mond, for  appellees. 

HARRISON,  J.  This  suit  was  brought  in 
the  chancery  court  of  the  dty  of  Richmond 
by  the  curators  of  the  estate  of  William  B. 
Williams,  deceased,  to  the  end  that  the  court 
might  adjudicate  and  determine  the  persons 
entitled  to  such  estate  and  their  respective 
rights  therein. 


•For  oUitr  cases  see  same  topic  and  aoction  NUMBER  in  D«o.  Dig.  &  Am.  Dig.  Key-No.  Series  4k  Rep'r  Indexes 
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The  record  shows  that  WilUam  B.  vni- 
liams,  who  was  advanced  In  years,  died  at 
his  home  in  the  city  of  Blchmond.on  the  7th 
day  of  April,  1909,  possessed  of  real  and 
personal  property  which  was  appraised  at 
$23,830.28,  leaving  sarviving  him  a  daughter, 
Mary  P.  Brown,  who  was  born  in  lawful 
wedlock,  one  illegitimate  daughter,  Gertrude 
Jackson,  the  appellant,  and  certain  collateral 
kbL  It  appears  that  the  deceased  was  an 
illiterate  colored  man,  being  able  only  to 
sign  his  name,  who  acquired  his  estate,  for 
the  most  part,  as  a  huckster  in  the  market 
at  Richmond.  No  will  of  the  deceased  was 
found,  and  a  number  of  persons  asserted 
themselves  as  his  heirs  and  claimed  the  es- 
tate. Gertrude  Jackson,  the  appellant,  claim- 
ed that  her  father  had  made  and  executed 
a  will,  which  he  believed  to  be  in  existence 
at  the  time  of  his  death,  under  which  she 
.was  the  chief  beneficiary,  that  said  will  had 
'  not  been  destroyed  by  her  father  during  his 
lifetime  for  the  purpose  of  its  revocation,  but 
that  it  was  in  legal  existence  at  the  time  of 
his  death,  and  that,  if  it  was  not  found,  it 
was  mislaid  or  misplaced,  and  that  she  was 
entitled  to  set  it  up  as  a  lost  will,  and  to 
have  and  enjoy  the  benefits  thereof. 

The  chancery  court  entered  a  final  decree 
holding  that  Mary  P.  Brown  was  the  only 
heir  and  distributee  of  the  decedent,  who 
had  died  intestate  and  unmarried,  and  that 
as  such  sole  heir  she  was  entitled  to  the 
whole  of  his  estata  From  that  decree  Ger- 
trude Jackson,  by  her  guardian  ad  litem,  has 
taken  this  appeal. 

The  record  shows  that  the  daughter,  Mary 
P.  Brown,  married  and  left  her  father's 
house  about  17  years  before  his  death,  and 
that  he  saw  very  little  of  her  after  that  It 
further  appears  that  the  appellant,  Ger- 
trude Jackson,  who  was  about  16. years  old 
at  the  time  of  her  father's  death,  was  an 
almost  constant  companion,  certainly  with 
him  much  of  her  time,  especially  aiding  him 
in  the  conduct  of  his  business  as  a  huckster, 
that  her  father's  affection  for  her  was  very 
marked,  and  that  she  was  an  efficient  and 
trusted  help  in  his  business  affairs. 

[1]  The  record  shows  beyond  controversy 
— indeed,  it  is  not  denied — ^tliat  in  November, 
1906,  William  B.  Williams  did  make  and 
duly  execute  his  last  will  and  testament 
This  will  was  prepared  by  a  skilled  and  well- 
known  lawyer,  who,  after  it  was  executed, 
delivered  it  into  the  possession  of  the  testa- 
tor. The  provisions  of  this  will  are  in  strict 
accord  and  consistent  with  all  of  his  previous 
statements  and  declarations  as  to  the  .dis- 
position he  intended  to  make  of  his  estate, 
and  are  so  clearly  established  that  they  are 
not  denied.  The  will  gives  the  bulk  of  his 
estate  to  the  appellant,  and  a  few  minor  de- 
vises to  others;  including  his  daughter  Mary 
P.  Brown.  So  far  as  the  record  discloses, 
this  will  remained,  after -its  delivery,  con- 
tinuously in  the  possession  of  the  testator. 
It  is  shown  to  have  been  kept  by  him  with 


other  papers  in  an  unlocked  bureau  drawer 
in  his  room,  to  which  any  one  in  the  room 
had  easy  access.  Between  one  and  two 
months  before  his  death,  the  sealed  envelope^ 
indorsed  "WilUam  B.  WiUiams'  will,"  was 
seen  in  this  same  drawer,  and  a  very  eAiort 
while  afterwards  the  deceased  was  confined 
to  his  bed  for  the  last  time,  though  he  had 
been  able  to  walk  about  his  room  previously 
thereto.  During  the  last  days  of  his  illness 
a  number  of  his  relatives,  including  Mary  P. 
Brown,  were  back  and  forth  in  his  room. 
The  night  of  the  day  her  father  died  the  ap- 
pellant examined  the  drawer  where  she  knew 
the  will  was  kept  for  the  purpose  of  getting 
it,  and  found  that  it  was  not  there. 

In  opposition  to  the  establishment  of  this 
will,  conceded  as  to  its  execution  and  con- 
tents, there  is  invoked  the  well-established 
presumption  of  law  that  a  will,  known  to 
have  been  executed,  and  the  contents  of 
which  are  proven,  last  traced  to  the  posses- 
sion of  the  testator  and  not  found  upon 
search  at  his  death,  is  presumed  to  have  been 
destroyed  by  him  with  the  purpose  to  revoke 
it  It  is,  however,  well  recognized  that  this 
presumption  is  not  always  as  a  matter  of 
course  conclusive,  but  that  it  may  be  rebut- 
ted by  competent  evidence  leading  to  the 
conclusion  that  the  testator  did  not  destroy 
the  will  with  the  intention  of  revoking  it 

To  rebut  the  presumption  relied  on  by  the 
appellees,  the  appellant  introduced  certain 
declarations  made  by  the  testator  anterior 
to  the  making  of  the  will,  coincident  with  its 
preparation  and  execution,  and  subsequent 
to  its  execution.  These  declarations  range 
from  a  period  beginning  a  few  years  prior 
to  the  making  of  the  will  and  up  to  within 
about  two  weeks  of  his  death.  They  show 
the  state  of  mind  of  Williams,  as  to  the  ap- 
pellant, and  his  determined  purpose  to  pro- 
vide liberally  for  her,  and  his  state  of  mind 
as  to  his  other  relatives  and  his  desire  that 
they  should  not  have  his  estate  at  his  death. 
!Declaratlons  of  the  same  character  were 
made  to  his  counsel  and  others  during  a  peri- 
od of  several  days  when  his  will  was  being 
prepared,  and  the  declared  purpose  of  pre- 
vious years  Is  in  perfect  accord  with  the 
terms  and  provisions  of  the  will  as  finally 
prepared  and  executed.  The  same  declared 
purpose  as  to  the  disi>ositlon  he  intended  to 
make  and  had  made  of  his  estate  continued 
from  the  time  of  the  actual  execution  of  his 
will  practically  to  the  time  when  he  took  his 
bed  for  the  last  time.  The  sealed  envelope 
indorsed,  **William  B.  Williams'  wUl,"  was 
seen  in  his  drawer  from  one  to  two  months 
before  his  death.  It  was  three  weeks  after 
this  that  he  stated  to  his  pastor  that  he  had 
made  his  will,  and  left  what  he  had  to  those 
he  wanted  to  have  it  The  last  two  weeks 
of  his  life  he  was  bedridden,  and  mentally 
and  physically  unable  to  act  or  comprehend, 
so  that  there  was  a  very  brief  interval  of 
only  a  few  days  between  his  last  declaration 
that  he  had  made  his  will  and  left  what  he 
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had  to  those  he  wanted  to  ha^e  it»  and  two 
weeks  before  his  death,  when  he  became 
physically  and  mentally  helpless. 

The  declarations  of  the  testator  establish 
a  continued  and  unchanged  purpose  as  to  the 
disposition  he  desired  to  make  of  his  estate 
from  long  prior  thereto  up  to  within  a  few 
da.yB  of  his  mental  and  physical  helplessness, 
and  negative  the  suggestion  that  he  had  de- 
stroyed his  will  animo  rerocandi.  These 
declarations  also  show  that  a  few  days  be- 
fore he  became  helpless  he  believed  that  the 
will  which  carried  out  his  long  cherished 
purpose  was  in  existence,  and  would  be  ef- 
fectual at  his  death.  They  also  show  his 
reasons  for  disposing  of  his  property  as  he 
did,  which  were  all-suffldent  to  him,  and 
they  show  that  his  mental  attitude  toward 
his  relatives  as  well  as  toward  his  property 
was  exactly  the  same,  practically,  when  he 
died  that  it  had  continuously  been  for  some 
years  prior  to  his  death. 

It  is  Insisted  that  this  evidence,  embrac- 
ing these  declarations  of  the  testator,  was 
admissible  to  show  that  he  did  not  knowing- 
ly and  deliberately  revoke  his  will,  as  leading 
the  court  to  the  conclusion  that  he  did  not  do 
that  which,  in  the  absence  of  evidence  to  the 
contrary,  he  Is  presumed  to  have  done,  and 
that  it  was  proper  evidence,  according  to 
its  weight,  to  rebut  that  presumption. 

It  is  to  be  borne  in  mind  that  these  declara- 
tions of  the  testator  were  not  introduced  for 
the  purpose  of  proving  the  will,  its  due  ex- 
ecution, or  its  contenta  These  things  had 
been  otherwise  shown,  and  were  not  denied. 
They  were  Introduced  as  evidence  showing 
a  strong  and  unvarying  adherence  by  the 
testator  to  his  purposes  with  respect  to  the 
disposition  of  his  estate,  which  had  obtained 
for  years  prior  to  his  death,  both  as  to  the 
beneficiaries  thereunder,  and  as  to  those 
omitted  therefrom,  and  for  the  purpose  of 
rebutting  the  presumption  that  this  testator 
deliberately  destroyed,  with  intent  to  revoke, 
a  will  he  had  so  carefully  prepared,  and  te 
which  he  had  so  firmly  adhered. 

To  the  admission  of  the  evidence  compris- 
ed in  these  declarations  of  the  testator,  those 
who  contended  that  the  deceased  had  died 
intestate  objected  on  the  ground  that  they 
came  within  the  rule  excluding  hearsay  evl* 
denoe  as  to  the  declarations  of  the  testator, 
and  were  therefore  inadmissible.  The  court 
sustained  these  exceptions,  and  held  that 
the  other  evidence  in  the  case  was  not 
suifident  to  rebut  the  presumption  that  the 
will  had  been  revoked.  This  brings  us  to 
the  crucial  question  in  this  case  on  ap- 
peal, which  is  whether  or  not,  under  the 
facts  and  circumstances  of  this  case,  this 
evidence  is  admissible,  and  should  have  l>een 
considered  by  the  court  in  determining 
whether  or  not  the  presumption  of  revocation 
had  been  rebutted. 

The  admissibility  of  such  declarations  as 
those  under  consideration  in  the  case  of  a 
missing  will  where  the  cause  of  its  disap- 


pearance is  unknown,  as  evidence  of  the  testa- 
tor's state  of  mind,  for  the  purpose  of  over- 
coming the.  presumption  of  revocation,  has 
never  been  decided  by  this  court 

Those  opposing  the  introduction  of  Bucb 
evidence  rely  on  two  Virginia  cases:  Shack- 
lett  V.  Roller,  d7  Va.  6S9,  34  &  B.  492,  and 
Wallen  v.  WaUen,  107  Va.  131,  57  S.  B.  590. 
Both  of  these  cases  involve  premises  wholly 
different  from  those  in  the  case  at  bar. 
Shacklett  v.  Roller  was  not  a  case  of  a  miss- 
ing will,  unaccounted  for,  but  of  a  will 
which  was  admitted  to  have  been  destroyed 
by  the  testator,  and  the  question  was  as  to 
the  sanity  or  insanity  of  the  testator  at  the 
time  he  destroyed  it  The  court  never  in- 
tended, in  that  case,  to  include  within  the 
language  relied  on  a  case  like  this,  where 
the  destruction  of  the  will  is  a  presumed 
destruction,  as  contrasted  with  a  known  de- 
struction as  was  the  case  there.  In  the 
Shacldett  Case  the  whole  matter  at  issue 
was  the  sanity  or  insanity  of  the  testator 
when  he  himself  destroyed  his  will.  There 
was  a  conflict  of  evidence  as  to  when  the 
testator  was  Insane,  upon  consideration  of 
which  the^  court  held  that  the  complainants 
had  failed  to  show  that  the  testator  was 
mentally  incompetent  to  revoke.  It  is  clear 
that  Shacklett  v.  Roller  is  no  guide  to  the 
solution  of  the  question  now  before  us. 

The  case  of  Wallen  v.  Wallen,  supra,  does 
not  deal  with  the  question  presented  in  the 
case  at  bar,  and  is  not  helpful  In  its  consider* 
atlon.  There  the  court  was  dealing  with 
questions  of  testamentary  capacity  and  un- 
due influence,  and  held  that,  upon  such  is- 
sues, the  "declarations  of  the  testator,  not 
made  contemporaneously  with  the  execution 
of  his  will,  were  relevant  evidence  to  show 
his  feelings  and  affections  towards  the  nat- 
ural objects  of  his  bounty,  his  mental  con- 
dition as  reflecting  upon  his  testamentary  ca- 
pacity, but  were  not  admissible  to  establish 
the  substantive  fact  of  undue  influence." 

The  research  of  learned  counsel  in  their 
exhaustive  citation  of  authoilty  for  and 
against  the  admissibility  of  the  controverted 
evidence  In  this  case  shows  that  there  is 
some  conflict  of  opinion  on  the  subject  A 
careful  consideration  of  these  citations  has* 
howevtf ,  satisfied  us  that  the  weight  of  au- 
thority, and  the  better  reason,  both  in  ESng- 
land  and  America,  is  decidedly  in  favor  of 
the  view  that,  under  the  facts  and  circum- 
stances of  the  case  at  bar,  the  excluded  evi- 
dence was  admissible  to  rebot  the  presump- 
tion that  the  will  had  been  revoked.  DavU 
V.  Davis  (1824)  2  Addams,  223 ;  Saunders  v. 
Saunders  (1848)  6  Notes  of  Gases,  518;  Pat- 
ten V.  Paulton  (1858)  1  Swab  &  Tristram  65, 
4  Jurist  (N.  S.)  341 ;  Whitley  v.  King  (1866) 
10  Jurist  (N.  S.)  pt  1,  1079;  Finch  v. 
Finch  (1867)  1  Probate  Sc  Div.  (K  R.)  164; 
Re  Johnson's  Will  (1874)  40  Conn.  687;  In 
re  Page  (1886)  118*111.  576,  8  N.  E.  852,  69 
Am.  Rep.  395;  Foster's  Appeal  a878)  87 
Pa.  67,  30  Am.  Rep.  340;   Scoggins  v.  Tor- 
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ner  a887)  98  N.  O.  135,  3  S.  B.  719;  Be 
Gardner's  Estate  (1894)  164  Pa.  420,  80  AtL 
800;  Gavltt  t.  Moulton  (1903)  119  Wis.  35, 
96  N.  W.  395;  Appeal  of  Spencer  (1905) 
77  Gonn.  638,  60  AU.  289. 

Otber  cases  might  be  cited  to  the  same 
effect,  but  the  foregoing  are  deemed  suffi- 
cient to  show  how  extended  and  reliable  is 
the  opinion  that  the  rejected  evidence  in  the 
case  at  bar  was  admissible,  under  the  cir- 
cumstances, to  rebut  the  presumption  that 
the  testator  had  revoked  his  wiU.  It  is 
difficult  to  see  how  In  a  case  like  this  the 
presumption  of  revocation  could  be  overcome 
except  by  evidence  such  as  that  here  relied 
upon.  It  is  impossible  for  the  benedciaries 
under  the  will  to  say  what  became  of  it 
They  can  only  assert  that,  whatever  may 
have  happened  to  it,  the  testator  did  not  re- 
voke it,  and  that  the  will  was  made,  duly 
executed,  and  its  contents  clearly  shown  is 
conceded.  There  is  not  a  scintilla  of  evi- 
dence- that  it  was  revoked,  nor  is  there  a 
cause  suggested  for  revoking  it.  There  is 
nothing  to  prevent  its  admission  to  probate 
as  established  except  the  presumption  of  rev- 
ocation arising  from  the  fact  that  it  was 
last  traced  to  the  testator's  possession  and 
not  found  after  search  at  his  death.  It  must 
be  generally  the  case,  in  such  a  status,  that 
the  best  evidence,  if  not  the  only  evidence, 
that  can  be  adduced  to  rebut  the  presump- 
tion of  revocation  is  that  the  testator's  mind 
for  many  years  contemplated  a  certain*  dis- 
position of  his  property;  that,  when  he  dis- 
posed of  that  property  by  will,  his  mental 
attitude  was  precisely  the  same  that  it  had 
been  during  those  previous  years;  and  that 
after  he  made  such  disposition  his  mind  re- 
mained in  the  same  state  practically  imtll 
his  death,  supplemented  by  the  consistency 
of  his  mental  attitude  towards  his  various  rel- 
atives. These  are  held  to  be  proper  facts 
and  circumstances  to  be  considered  as  against 
the  presumption  that  such  mental  attitude 
and  state  of  mind  had  changed.  It  would 
seem  that  the  question  as  to  whether  there 
had  been  a  change  of  mind  could  not  be  bet^ 
ter  determined  than  by  the  acts  and  declara- 
tions of  the  person  whose  mind  is  to  be 
judged. 

[2}  Nor  can  such  evidence  be  confined  to 
a  given  period  of  time.  It  has  nothing  to  do 
with  the  res  gestae,  for  there  is  no  res  ges- 
tae involved  in  this  case.  Evidence  of  his 
original  purposes  and  the  mental  attitude  on* 
which  they  were  founded,  of  the  conditions 
out  of  which  that  mental  attitude  arose,  of 
the  consummation  of  that  purpose  in  the  will 
itself,  of  the  continuance  of  the  conditions 
which  produced  the  original  mental  atti- 
tude, all  these  bear  on  and  relate  to  the  con- 
tinuance of  that  attitude,  which  is  referred 
to  in  the  English  cases  of  Saunders  v.  Saun- 
ders, Patten  v.  Paultbn,  and  others,  supra, 
as  ^'adherence." 

Counsel  for  those  opposing  the  wUl  rely 


largely  upon  a  number  of  New  York  eases. 
These  cases  rest  upon  a  statute  of  New  York 
whldi  provides  that  '*the  plaintiff  is  not 
entitled  to  a  Judgment  establishing  a  lost  or 
destroyed  will,  as  prescribed  in  this  article, 
unless  the  wiU  was  in  eiistence  at  the  time 
of  the  testator's  death,  or  was  fraudulently 
destroyed  in  his  lifetime;  and  its  provisions 
are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,  a  correct  copy  or 
draft  being  equivalent  to  one  witness."  N. 
Y.  avil  Code  Procedure  (6th  Ed.)  f  1866. 

The  case  of  Reiffeld's  Will,  36  Misc.  Rep. 
472,  73  N.  Y.  Supp.  808,  illustrates  how  rigid- 
ly these  stringent  statutory  provisions  are 
enforced.  In  that  case  the  execution  and 
contents  were  admitted.  The  delivery  of  the 
will  by  the  testator  to  a  confidential  friend 
for  safe-keeping  was  admitted.  It  was  ad- 
mitted that  while  in  the  possession  of  that 
frigid  it  was  destroyed  in  a  fire  which  burnt 
the  contents  of  his  place  of  business.  It  was 
admitted  that  the  testator  was  never  apprised 
of  the  destruction  of  his  will,  being  off  on  a 
trip  at  the  time,  and  that  while  on  this  trip 
he  died.  In  strict  conformity  to  the  language 
of  the  statute,  citing  section  1865,  supra,  the 
court  held  that  the  wiU  could  not  be  admit- 
ed  to  probate,  because  not  in  existence  at 
the  testator's  death,  and  not  fraudulently  but 
accidentally  destroyed  in  his  lifetime.  Oases 
resting  upon  this  statute  cannot  be  authority 
in  a  state  where  there  is  no  statutory  provi- 
sion regulating  the  subject 

The  appellees  rely  with  apparent  confidence 
upon  the  case  of  Throckmorton  v.  Holt,  180 
U.  S.  552,  21  Sup.  Ct  474,  45  L.  Ed.  663.  The 
discussion  in  that  case  and  the  li^nguage  used 
undoubtedly  tend  strongly  to  sustain  the  con- 
tention of  the  ax^ellees,  and,  if  the  question 
involved  had  been  the  same  as  that  in  the 
case  at  bar,  it  would  have  been  persuasive 
authority.  In  that  case  the  alleged  will  was 
in  existence,  and  the  question  was  whether 
or  not  it  was  a  forged  document;  the  court 
holding  that  the  lower  court  erred  in  admit- 
ting evidence  upon  the  issue  of  forgery.  The 
facts  involved  do  not  make  this  a  case  in 
point  for  those  who  oppose  the  establishment 
of  the  will  in  the  case  now  before  this  court 
As  already  stated,  the  language  of  the  court 
in  discussing  the  admissibility  of  the  testa- 
tor's declarations  seems  to  have  a  general 
application,  but,  if  it  was  intended  to  be  ap- 
plied generally  and  to  a  case  involving  total- 
ly different  facts,  it  is  obiter,  and  therefore 
not  binding  authority.  In  the  Throckmorton 
Case  Justices  White,  Harlan,  and  McKenna 
dissented  as  to  all  that  portion  of  the  opin- 
ion involving  the  discussion  of  the  admissi- 
bility of  testator's  declarations. 

In  the  case  of  Ewing  v.  Mclntyre,  141 
Mich.  506,  104  N.  W.  787,  the  court  refused 
to  follow  the  Throckmorton  Case,  and  ad- 
hered to  the  English  doctrine  as  the  estab- 
lished law  in  that  state. 

Mr.  Wlgmore,  in  his  valuable  work  on  Bvi- 


522 


77  SOUTHEASTERN  REPORTER 


(Va. 


dence,  in  note  2  to  section  1736,  criticises  the 
Throckmorton  Case,  saying  that  It  makes  the 
surprising  statement  that  "the  weight  of  au- 
thority so  agrees,"  and  adds  that  "the  opin- 
ion hopelessly  Ignores  the  various  distinct 
kinds  of  testamentary  declarations." 

A  review  of  all  of  the  cases  dted  by  appel- 
lees shows  that  most  of  them  deal  with  issues 
involving  fraud,  undue  influence,  forgery,  and 
insanity,  and  therefore  shed  little  light  on  the 
class  of  cases  to  which  the  one  at  bar  be- 
longs, where  the  issue  involves  the  unaccount- 
ed for  disappearance  of  a  will  which  is  con- 
ceded to  have  been  executed,  and  the  con- 
tents of  which  were  also  established. 

The  leading  English  case  involving  the 
question  raised  by  this  appeal  is  that  of  Sug- 
den  V.  Lord  St  Leonards,  34  L.  T.  (N.  S.)  372. 
It  was  the  case  of  a  missing  will,  the  absence 
of  which  was  unaccounted  for,  and  the  ques- 
tion of  the  admissibility  of  evidence  of  the 
testator's  declarations  to  rebut  the  presump- 
tion of  revocation  arising  from  failure  to 
find  the  will  upon  search  is  discussed  at 
length,  the  court  holding  the  declarations  ad- 
missible. In  discussing  the  admissibility  of 
such  evidence,  Jessel,  M.  R.,  says: 

"But  that  goes  only  to  the  question  of  the 
weight  to  be  attributed  to  the  evidence  when 
admitted.  It  does  not  go  to  the  question  of 
admitting  the  evidence  itself,  and  I  must 
say  it  appears  to  me  that,  having  regard  to 
the  reasons  and  principles  which  have  in- 
duced the  tribunals  of  this  country  to  admit 
exceptions  in  the  other  cases  to  which  I 
have  referred,  we  should  be  equally  Justified 
and  equally  bound  to  admit  it  in  this  case. 
When  I  s^y  equally,  perhaps  I  state  the 
case  a  little  too  low,  because  if  there  is  any 
case  in  the  world  in  which  it  is  incumbent 
upon  a  tribunal  not  to  grant  a  premium  for 
fraud  or  wrong,  not  to  hold  out  to  the  world 
that  any  man  who  is  able  to  get  hold  of  the 
will  of  a  testator  which  may  disappoint  him 
of  his  expectations,  just  or  unjust,  if  he 
once  destroys  it,  shall  be  able  to  acquire  the 
property,  either  for  himself  or  for  those 
whom  he  wishes  to  benefit — ^I  say,  if  ever 
there  was  such  a  case,  it  is  the  case  of  a 
lost  wilL  The  court  should  be  anxious  not 
narrowly  to  restrict  the  rules  of  evidence 
which  were  made  for  the  purpose  of  further- 
ing truth  and  justice,  but,  guided  by  those 
great  principles  which  have  guided  other 
tribunals  in  other  countries  in  admitting  this 
kind  of  evidence  generally,  to  admit  it  at  all 
events  in  the  special  case  which  we  have 
under  consideration. 

"I  therefore  entirely  concur  in  the  Lord 
Chief  Justice's  conclusion  that  this  evidence 
is  admissible,  not  only  as  regards  that  por- 
tion of  it  which  is  anterior  to  the  execution 
of  the  wHl,  but  also  as  regards  that  portion 
of  it  which  is  posterior  to  its  execution.  As 
regards  that  portion  of  it  anterior  to  the 
execution,  it  has  been  admitted,  where  it 
has  been  admitted  at  all,  on  a  somewhat 


difficult  ground.  It  is  not  strictly  evidence 
of  the  contents  of  the  instrument  It  is 
simply  evidence  of  the  intention  of  the  per- 
son who  afterwards  executes  the  instru- 
ment It  is  simply  evidence  of  probability — 
no  doubt  of  a  high  degree  of  probability  in 
some  cases,  and  of  a  low  degree  in  others. 
The  cogency  of  the  evidence  depends  very 
much  on  the  nearness  in  point  of  time  of  the 
declaration  of  intention  to  the  period  of  the 
execution  of  the  instrument" 

The  case  of  Davis  v.  Davis,  supra,  is  an 
earlier  English  case,  but  frequently  cited, 
in  which  Sir  John  NichoU  says:  "All  his 
declarations  to  the  Burtons  and  others  are 
fully  confirmatory  of  his  alleged  intentions 
to  give  the  residue  of  his  property  to  Mrs. 
Davis.  •  •  •  But  the  instrument  is  not 
found  upon  the  death  of  the  testator;  and, 
as  it  was  left  in  his  possession,  the  legal 
presumption  is  that  he  himself  destroyed  it 
animo  revocandl.  This  presumption,  how- 
ever, may  be  repelled  by  evidence,  nor  does 
it  require  evidence  amounting  to  a  positive 
certainty,  but  only  such  as  reasonably  pro- 
duces moral  conviction. 

**The  whole  conduct  of  the  deceased,  and 
his  declarations  down  to  the  very  evening 
of  his  death,  render  it  most  highly  Improb^ 
able  that  he  should  have  revoked  this  codi- 
cil." The  opinion  then  proceeds  to  detail 
the  facts  and  circumstances  as  to  the  custo- 
dy of  bis  papers  by  the  deceased,  and  other 
circumstances,  and  concludes:  "Upon  the 
whole  I  feel  morally  convinced  by  the  evi- 
dence produced  that  •  •  •  it  was  not  re- 
voked by  himself." 

The  other  cases  cited,  supra,  both  English 
and  American,  are  in  harmony  with  the  two 
English  cases  from  which  we  have  quoted, 
and  we  deem  it  unnecessary  to  prolong  this 
opinion  by  quotations  from  each  of  them. 

In  Rood  on  Wills,  S  357,  it  is  said:  "TCe 
presumption  of  revocation  from  failure  to 
find  the  will,  or  from  finding  it  mutilated,  is 
never  conclusive,  and  exists  only  in  the 
absence  of  eTldence  to  the  contrary.  All  the 
circumstances  of  the  case  may  overcome  it, 
though  there  may  not  be  any  one  circum- 
stance sufficient  in  itself  to  do  so.  It  may  be 
disproved  in  most  states  by  showing  incon- 
sistent declarations  of  the  testator,  though 
not  part  of  the  res  gestse;  and  it  may  be 
confirmed  by  showing  other  declarations  In- 
dicating that  the  wUl  was  revoked." 

To  this  section  many  cases  are  cited  from 
England  and  America. 

In  Page  on  Wills,  S  443,  it  is  said:  "The 
declarations  of  testator  are  held  to  be  ad- 
missible in  evidence,  both  to  rebut  the  pre- 
sumption of  revocation  which  arises  from 
the  disappearance  of  a  will  which  was  in 
testator's  custody,  and  to  strength^i  such 
presumption.  Thus  the  declarations  of  tes- 
tatrix, made  within  three  days  of  her  death, 
that  her  will  was  still  in  existence,  and 
that  the  notary  with  whom  she  had  orig- 
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inally  left  it,  stUI  had  it,  were  held  sufficient 
to  rebut  any  presumption  of  revocation  aris- 
ing from  the  fact  that  the  will  could  not  be 
found,  and  that  the  notary  testified  that  he 
did  not  have  the  will,  and  believed  that  tes- 
tatrix had  it  last" 

In  section  445  the  same  author  says:  "Evi- 
dence of  the  testator's  character  is  admissi- 
ble, in  so  far  as  it  shows  his  tenacity  of  pur- 
pose, and  thereby  the  probability  of  his 
revoldng  his  wUl.  So,  in  evidence  of  testa- 
tor's feelings  towards  those  who  would  take 
if  he  were  to  die  intestate.  So  evidence  of 
the  conduct,  character,  and  interest  of  those 
who  were  about  testator,  and  had  opportuni- 
ty to  destroy  his  will,  is  admissible  as  bear- 
ing upon  the  question  whether  testator  de- 
stroyed his  will  or  some  one  else." 

In  Greenleaf  on  Evidence  (16th  Ed.)  S  162e 
(1),  p.  260,  it  is  said:  "  •  •  •  (b)  But  it  is 
possible  to  admit  them  without  breaking  into 
the  hearsay  rule.  It  may  be  said  that  the 
testator's  declarations  are  evidence  of  his 
state  of  mind — ^i.  e.,  his  belief — either  as  in- 
direct evidence,  or  as  assertions  admissible 
under  the  present  exception,  and  that  then, 
by  a  second  step,  his  belief  is  circumstantial 
evidence  retrospectively  of  his  having  done, 
or  not  done  the  act  in  question;  e.  g.,  liis 
belief  that  he  destroyed  a  will  is  evidence 
that  he  did  destroy  it  This  mode  of  trea^ 
ing  the  statements  was  adopted  by  Mr.  J. 
Hannen  in  Keen  v.  Keen,  and  later  in  Sudgen 
V.  Lord  St  Leonards;  and  has  apparently 
also  been  the  foundation  of  a  number  of 
American  cases  admitting  such  statements.*' 

In  Thornton  on  Lost  WUls,  f  58,  it  is  said: 
"All  the  cases,  however,  hold  that  the  pre- 
sumption of  revocation  may  be  rebutted.  It 
will  thus  be  seen  that  this  presumption  is 
only  a  prima  fade  one.  It  may  be  rebutted 
aside  from  declarations  of  testator  by  cir- 
cumstances showing  an  intention  not  to  re- 
voke the  will." 

In  section  59  it  is  said:  ''From  the  quota- 
tion Just  made  It  will  be  observed  that  the 
declarations  of  the  testator,  showing  that 
no  revocation  has  taken  place,  are  admissible 
to  rebut  the  presumption.  •  •  •  Thus 
the  declarations  of  unchanged  affection  for 
the  devisees,  and  unchanged  intentions,  have 
much  weight  and  tendency  to  overthrow  the 
presumption,  even  though  made  at  any  time 
between  the  time  of  the  execution  of  the  will 
and  his  death,  but  the  later  they  are,  the 
more  potent." 

In  section  83  the  same  author  says:  "The 
relationship  of  the  testator  to  the  alleged 
devisees  or  legatees,  their  ages  and  circum- 
stances, his  affections,  evidenced  by  expres- 
sions and  acts,  for  them,  may  be  given  In 
evidence,  as  tending  to  show  the  probability 
of  the  disposition  be  made  of  his  property, 
if  that  probability  corresponds  with  the  al- 
leged contents  of  the  will.  So,  no  doubt,  his 
dislike  of  a  legatee  might  be  shown  to  con- 


tradict his  claim  that  the  will  was  in  hin 
favor  as  alleged." 

Inasmuch  as  the  crucial  question  involv- 
ed on  this  appeal  is  one  of  first  impression 
in  this  state,  we  have  gone  very  fully  into  a 
careful  consideration  of  the  authorities  in 
other  jurisdictions,  and  are  satisfied,  both 
upon  reason  and  authority,  that  the  evi- 
dence which  was  excluded  in  the  case  at 
bar  was  admissible  as  tending  to  rebut  the 
presumption  arising  from*  the  absence  of  the 
will  that  the  testator  had  destroyed  it  animo 
revocandi. 

[3]  We  are  further  of  opinion  from  all  tho 
facts  and  circumstances  shown  of  record, 
including  those  shown  by  the  evidence  which 
was  improperly  excluded,  that  they  are 
abundantly  sufficient  to  support  the  con- 
clusion that  William  B.  Williams  did  not 
destroy  his  will  with  revocatory  intent,  but 
that  said  will  was  legally  in  existence  at  the 
time  of  his  death,  and  that  it  must  be  es- 
tablished, and  the  estate  passing  thereunder 
disposed  of  in  accordance  with  its  proven 
provisions  as  shown  of  record. 

^The  decrees  appealed  from  must  therefore 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the 
views  expressed  in  this  opinion. 

Reversed. 

(72  W.  Va.  46) 

CliABK  V.  TALBOTT. 

(Supreme  Cburt  of  Appeals  of  West  Virginia. 

Feb.  18,  1913.) 

(Byllahus  ly  the  Court,) 

Evidence   (§  459*)— Pabol  Evidence— Note 
Executed  bt  Agent. 

If  a  note  on  its  face  1b  the  undertaking  ot 
the  agent  only,  no  reference  being  made  to  his 
representative  character,  parol  evidence  will 
not  be  allowed  to  exonerate  the  agent,  whether 
the  principal  was  known  or  unknown  at  the 
time  the  note  was  executed;  but  if  the  note 
bears  on  its  face  appellation  indicating  that 
it  was  signed  in  a  representative  capacity,  parol 
evidence  is  admissible,  as  against  an  immediate 
party  or  a  holder  with  notice,  to  show  that  the 
obligation  is  that  of  a  principal  only  and  that 
it  was  so  understood  y/men  the  note  was  exe- 
cuted. 

[Ed.  Note.-^For  other  cases,  see  Evidence, 
Gent  Dig.  H  1722,  190&-1910,  2109^2114; 
Dec.  Dig.  S  459.*] 

Error  to  Circuit  Ckmrt,   Monroe  County. 

Action  by  B.  L.  Clark,  trustee,  against 
W.  M.  Talbott  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  H.  Crosier,  of  Ronceverte,  and  B.  L. 
Clark,  of  Union,  for  plaintiff  in  error.  J.  L. 
Rowan,  of  Union,  for  defendant  in  error. 

ROBINSON,  J.  PlaintifT,  trustee  of  a 
bank  in  the  closing  out  of  its  aflTairs,  sought 
judgment  against  defendant  on  a  note  held 
by  the  bank.  The  court,  having  heard  the 
case  in  lieu  of  a  jury,  found  for  defendant, 
and  entered  judgment  accordingly. 
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By  this  writ  of  error,  plaintiff  comes  and 
says  tbat  the  court  allowed  the  terms  of  the 
note,  a  written  contract,  to  be  changed  by 
parol  evidence,  so  that  defendant  was  errone- 
ously exonerated  from  liability  thereon,  and 
that  for  such  alleged  error  the  Judgment 
must  be  reversed. 

A  copy  of  the  note  and  of  that  part  of  the 
bill  of  exceptions  showing  the  parol  evidence 
excepted  to  fully  presents  the  case  we  are 
to  consider: 

"$81.00  Union,  W.  Va.,  Feb.  17,  1904. 

*'Sixty  days  after  date  I  promise  to  pay  to 
B.  B.  Meador  or  order  Bighty  one  Dollars. 
Negotiable  and  payable  at  Bank  of  Union  W. 
Va. 

28703  Apr.  20.  W.  M.  Talbott,  Agt 

(Endorsement  on  back) 
E.  E.  Meador 
W.  M.  Talbott,  Agt" 

"The  CovLTt  allowed  and  permitted  the  de- 
fendant to  introduce  witnesses  and  prove  by 
them  that  the  defendant  was  at  the  time  of 
the  execution  of  the  negotiable  note  sued 
on  the  agent  of  E.  E.  Meador ;  that  he  signed 
said  note  and  became  the  maker  thereof  in 
order  to  accommodate  E.  B.  Meador,  by  en- 
abling him  to  have  said  note  discounted  by 
The  Bank  of  Union,  West  Virginia;  that 
while  his  signature  to  said  note  of  'W.  M. 
Talbott,  Agent,'  did  not  disclose  his  principal, 
that  it  was  well  and  generally  known  that 
he  was  doing  business  for  E.  E.  Meador ;  that 
he  was  the  agent  of  E.  B.  Meador ;  and  that 
the  said  The  Bank  of  Union,  which  discount- 
ed the  note  sued  on  for  E.  E.  Meador,  knew 
at  the  time  that  he  was  the  agent  of  E.  E. 
Meador;  that  this  fact  was  well  known  to 
the  cashier  of  said  The  Bank  of  Union ;  that 
It  was  known  to  J.  D.  Logan,  president  of 
the  said  bank ;  that  it  was  known  to  at  least 
a  part  of  the  directors  of  said  bank;  that 
when  said  bank  discounted  the  said  note  sued 
on,  B.  B.  Meador  received  the  proceeds  of 
same;  that  the  defendant  received  no  part 
of  the  proceeds  of  said  note  when  discounted 
by  the  said  bank;  that  the  defendant,  W. 
M.  Talbott,  was  the  manager  of  a  store  for 
his  principal,  B.  B.  Meador,  that  by  reason 
of  this  fact,  it  became  well  known  In  the 
community  and  also  to  the  said  The  Bank  of 
Union  that  the  defendant  was  the  agent  of 
B.  B.  Meador ;  that  said  bank  discounted  said 
note,  well  Imowing  that  he  was  only  an  agent 
and  that  his  undisclosed  principal  was  the 
said  E.  B.  Meador." 

Was  it  error  to  allow  defendant  to  show 
that  the  note  was  in  fact  the  obligation  of 
B.  B.  Meador,  and  thereby  to  release  defend- 
ant from  liability?  Has  the  rule  that  a  writ- 
ten contract  can  not  be  altered  by  parol  evi- 
dence been  violated? 

By  much  authority  it  is  asserted  that  an 
agent  can  not  be  exonerated  from  liability  as 
maker  of  a  note  by  parol  evidence  that  he 
signed  for  a  principal  whom  the  note  does 


not  disdose  on  its  face.  On  this  proposition, 
plaintiff  relies  for  a  reversal  of  the  Judgment 
But  a  careful  review  of  the  manifold  and 
variant  decisions  makes  us  to  quote  approv- 
ingly that  whidi  Is  stated  in  a  reliable  au- 
thority : 

"To  extract  general  principles  from  these 
cases  whose  conflict'  Is  so  great  as  to  amount, 
in  the  language  of  a  recent  case,  almost  to 
anarchy,  is  manifestly  difficult  It  will  be 
obvious  that  the  question  is  of  importance 
in  two  classes  of  cases : 

*'l.  Those  Involving  the  rights  of  the  Im- 
mediate parties  to  the  instrument  only. 

"2.  Those  involving  the  rights  of  third 
persons. 

"Respecting  this  question,  however,  these 
general  rules  may  be  evolved : 

"I.  Where  the  paper  on  its  face  is  the  un- 
dertaking of  the  agent  only,  no  reference  be- 
ing made  on  its  face  to  representative  capao 
ity,  and  where  the  paper  on  its  face  is  un- 
mistakably the  principal's,  parol  evidence 
will  not  be  received,  in  the  one  case  to  exon- 
erate, and  in  the  other  to  charge  the  agent 

"IL  But  where  the  paper  bears  on  its  faoe 
some  reference  to  a  principal,  or  some  ap- 
pellation Indicating  representative  character, 
while  it  is  undoubtedly  true  that  the  mere 
addition  of  the  word  'agent,'  *trustee,'  'treas- 
urer' and  the  like,  or  the  mere  recital  in 
the  body  of  the  instrument  that  the  person 
signing  is  such  agent,  treasurer,  or  trustee  of 
a  principal  named  or  unnamed,  ls»  as  has 
been  seen,  to  be  regarded  prima  facie^  as  de- 
scriptio  personfe  merely  and  not  as  charac- 
terizing the  act  as  one  done  in  a  representa- 
tive capacity ;  and  while  it  is  also  true,  as  a 
general  rule,  that  parol  evidence  is  not  ad- 
missible to  exonerate  an  agent  from  a  con- 
tract into  which  he  has  personally  entered, 
yet  it  is  believed  that  the  preponderance  of 
authority  will  warrant  the  statement  of  the 
rule  that: 

"L  Between  the  immediate  parties  to  a 
bill  or  note,  parol  evidence  Is  admissible  to 
show: 

"a.  That,  by  a  course  of  dealing  between 
the  parties,  that  form  of  execution  has 
become  to  be  the  recognized  and  adopted 
form  by  which  the  obligation  of  the  principal 
is  entered  into;  or 

"U  That  the  instrument  was,  to  the  knowl- 
edge of  the  parties,  intended  to  be  the  ob- 
ligation of  the  principal  and  not  of  the  agent, 
and  that  it  was  given  and  accepted  as  such ; 

"c  That  an  instrument  which  is  so  ambigu- 
ous upon  its  fftce  as  to  render  it  uncertain 
who  was  intended  to  be  bound,  was  known 
to  be  intended  to  be  the  obligation  of  the 
principal. 

"2.  Between  one  of  the  original  parties  and 
a  third  party,  such  evidence  is  admissible  to 
make  either  of  the  lines  of  proof  mentioned 
above: 

"a.  Where  the  third  person  Is  not  a  bona 
fide  holder;  or 

*'li.  Where  the  instrument  bears  soifident 
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«Tldeac8  upon  its  face,  or  is  go  ambiguous, 
4B  to  fairly  put  a  reasonably  prudent  man 
upon  Inquiry. 

"As  to  tbls  last  subdiTlsion  it  may  be  said 
tbat  the  mere  addition  of  the  word  'agent,' 
'trustee,'  etc.,  without  disclosing  the  princi- 
pal is  not  sufficient  to  make  third  i^rsons 
chargeable  with  notice  of  any  representative 
relation  of  the  signer ;  but  the  form  of  exe- 
cuting may  be  such  as  to  well  awaken  the 
suspicion  of  third  persons.  Thus  where  a 
check  was  signed  'W.  O.  Williams,  V-Prea* 
and  'B.  P.  Aistrop,  Sec'y/  the  Supreme  Court 
of  the  United  States  said :  The  fact  that  it 
bore  two  official  signatures*  that  of  the  com- 
plainant as  Yice-president,  and  of  Aistrop  as 
secretary,  is  so  unusual  on  the  hypothesis  of 
its  being  an  Individual  transaction  and  points 
BO  distinctly  to  an  official  origin,  that  it  may 
very  well  be  doubted  whether  any  holder 
•oould  claim  to  be  innocently  ignorant  of  Its 
true  character.' 

"III.  As  between  the  principal  and  the 
agent,  the  more  modem  cases  hold  that  it 
is  competent  for  the  agent  to  show  that 
what  appears  to  be  the  agent's  obligation  is 
in  fact  the  prindpal's. 

"Consideration  of  these  rules  will  show  that 
they  are  not  in  conflict  with  established  prin- 
ciples. They  are  not  for  the  purpose,  nor 
have  they  the  effect,  to  exonerate  the  agent 
from  a  liability  assumed  by  hint  They  go 
deeper  than  that  They  permit  the  agent  to 
8lK>w  that  what  appears  upon  its  face  to  be 
his  contract  never  was  his  contract,  but  is 
in  reality  the  contract  of  another;  and  the 
rule  is  limited'  in  its  operation  to  those  who 
either  had  actual  knowledge  of  the  true  state 
of  the  case  at  the  time  of  its  Inception,  or 
who  have  taken  the  paper  under  such  circum- 
stances as  would  put  a  reasonably  prudent 
man  upon  inquiry."  Mechem  on  Agency,  Sf 
443,  444. 

In  the  same  behalf,  another  work  deduces 
firom  the  cases  a  simflar  conclusion: 

"If  a  simple  contract,  on  its  face^  is.  the 
undertaking  of  the  agent  only,  no  reference 
being  made  on  its  face  to  representative  ca- 
pacity, parol  evidence  will  not  be  received  to 
exonerate  the  agent,  whether  the  principal 
was  known  or  unknown  at  the  time  the  con- 
tract was  executed.  But  if  the  paper  bears 
on  its  fftoe  some  reference  to  a  principal,  or 
some  appellation  indicating  representative 
capacity,  thereby  suggesting  doubt  as  to  the 
diaracter  in  which  defendant  airted,  parol 
evidence  is  admissible  to  show  that  tiie  con- 
tract was  in  ftict  that  of  defendant's  princi- 
pal and  that  it  was  so  understood  between 
defendant  and  the  other  contracting  party." 
SI  Cyc  1660. 

In  the  light  of  these  principles,  we  hold 
that  the  parol  evidence  to  which  objection 
was  made  was  properly  admissible.  The 
judgment  will  therefore  be  affirmed. 


(71  w.  V*.  TO4) 
LYONS  V.  FAIRMONT  REAL  ESTATE  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  15,  1912.     Rehearing  Denied 
Migrch  4,  1913.) 

(ByUahuM  (y  th€  Cattrt.) 

1.  Action  (f  48*)— Pubadino  (|  64*)— Joih- 
DSB  of  Causbb— Pbbmanbnt  and  Teicpoba- 

BT  DaVAGBS. 

Claims  for  permanent  and  temporary  dam- 
ages to  real  estate,  growing  out  of  the  same 
act,  may  be  united  m  one  action  and  in  a  single 
count  of  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Action, 
Gent  Dig.  Jfi  490-510;  Dec  Dig.  I  48;*  Plead- 
ing, Cent  Dig.  §§  134-137;  Dec  Dig.  I  64.*] 

2.  Plbadino  (I  85*)— Allboatzons  in  Qbn- 

BBAL— 8UBPI,I78AQB. 

If  the  facts  stated  in  such  a  declaration 
warrant  recovery  of  temporary,  but  not  per- 
manent damages,  allegations  as  to  the  latter 
are  treated  as  surplnsageb 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  76-80;  Dec  Dig.  |  35.*] 

8.  Tbbspass  (S  51*)— Damaobs— MBAsxnuB. 

In  an  action  by  an  owner  of  land  for  dam- 
ages for  a  trespasB,  consisting  of  the  building 
and  maintenance  of  a  structure  on  his  land  by 
an  owner  of  adjacent  land,  only  temporary 
damages  are  recoverable,  and  the  measure 
thereof  is  the  rental  value  of  the  land,  together 
with  compensation  for  loss  of  crops,  trees, 
shrubbery,  and  the  like,  and  injury  to  the  res- 
idue of  the  lot  or  tract 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  I  135;   Dec  Dig.  I  5L*] 

4.  Tbbspass    (f   51*)— Dakagb&— MBAStTBB. 

In  such  case,  neither  the  estimated  cost 
of  abating  or  removing  the  structure  nor  gen- 
eral depreciation  in  the  value  of  the  property 
as  a  whole  can  be  recovered,  while  tibe  tres- 
passer remains  in  possession. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  S  185;    Dec  Dig.  S  51.*] 

5.  BouNDABiBS  (S  3*)— Dbsobiption  — Con- 
flicting Blbmbntb. 

If  there  is  inconsistency  between  the  calls 
in  a  deed  for  courses  and  distances,  on  the  one 
hand,  and,  on  the  other,  an  artificial  monument 
or  its  ascertained  location  when  it  has  been 
removed  or  destroyed,  the  latter  prevails. 

[BM.  Note.— For  other  cases,  see  Boundaries. 
Cent  Dig.  H  8-41;  Dec  Dig.  f  8.*] 

6.  EviDENCB   (I   143*)— TbiaIi   (I   252*)— Ma- 
tebiautt. 

Tendency  of  evidence*  in  an  appreciable 
degree,  to  sustain  a  material  issue  of  fact 
makes  it  admissible  and  justifies  instructions 
founded  upon  it 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  H  424,  426-428 :  Dec.  Dig.  |  148  ;* 
Trial    Cent  Dig.  ;§{  505,  660-612;  Dec.  Dig.  | 

7.  TBBSFA88     (I    44*)— AOTS    CONSTITDTINO— 

BUBDBN   OF  PbOOF. 

One  who  enters  upon  the  bare  possession 
of  another  is  prima  facie  a  trespasser,  and,  to 
make  good  liis  defense  to  an  action  for  the 
trespass,  must  prove  to  the  satisfaction  of  the 

Jury,  by  a  preponderance  of  the  evidence,  that 
Le  is  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  IS  112-115;   Dec  l5ig.  |  44.*] 

8.  Advebsb  Possession  (|  80*)— Actual  Pes- 

SBSSION— NECEBSITT    FOB    InCLOSUBE. 

The  other  requisites  of  the  law  of  title  by 
adverse  possession  under  a  claim  of  title  only 
having  been  complied  with,  actual  physical  in- 
dosure  of  the  land  by  fence  Is  not  necessary. 
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If  the  clainiant  has  shown  his  occupancy  and 
claim  of  title  and  the  limits  thereof  in  some 
other  reaaonably  certain  way,  as  hy  clearing 
and  cultiyation,  or  cultivation  without  clearing, 
or  by  some  recognized  mode  of  improvement 
Nor  is  it  necessary  that  such  cultivation  or 
improvement  extend  to  the  line  claimed  at 
every  point,  if  the  acts  done  manifest  unequiv- 
ocal intent  to  claim  up  to  the  line. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  126,  127;  Dec  Dig.  f 
80.*] 

9.  Trespass    (f    20*)  —  Actions  — Fobm    oit 
Remedy. 

An  owner  of  land  in  actual  possession  of 
part  thereof  may  maintain  trespass  on  the 
case  against  a  trespasser  in  possession  of  an- 
other part  thereof,  claiming  title  to  it,  and 
recover  such  temporary  damages  as  have  re- 
sulted from  the  injury  done  by  the  entry,  oc- 
cupancy, and  other  wrongful  acts. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  ff  32-47;    Dec.  Dig.  |  20.*] 

10.  Tbiai.    (S  852*)— Vebdiciv-Intebbogato- 


The  trial  court  may  properly  refuse  inter- 
rogatories, asked  for  under  the  provisions  of 
section  5  of  chapter  131  of  the  Code,  if  they 
are  not  so  framed  as  to  make  an  answer  to 
one  of  them  or  the  answers  to  all  of  them 
fatal  to  a  general  verdict  against  the  party  re- 
questing them,  and  entitle  him  to  final  judg- 
ment on  the  answer  or  answers,  as  the  case 
may  be,  provided  the  special  finding  or  findings 
are  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  840-842,  844,  845;   Dec.  Dig.  §  352.*] 

11.  Trial    (f  352*)— Vbbdiot— Intebbogato- 

BIES. 

Interrogatories,  seeking  a  mere  itemization 
of  the  damages  assessed,  on  the  assumption  of 
an  adverse  general  verdict,  or  the  disclosure  of 
some  other  fact  inconclusive  in  character, 
and  which  may  or  may  not,  according  to  the 
answer,  give  support  to  a  motion  for  a  new 
trial,  are  not  within  the  purpose  or  intent  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  840-842,  844,  846;   Dec.  Dig.  f  352.*] 

(Additional  8yUabu9  hy  Editorial  Staif.) 

12.  Watebs  and  Wateb  Coubses  (|  119*)— 
SuBFACE  Watebs— Liabilities. 

An  owner  of  property  may  improve  it  and 
change  its  character;  and,  if  he  incidentally 
casts  surface  water  on  adjacent  premises  with- 
out collecting  it  in  a  body,  he  is  not  liable  for 
any  resulting  injury,  but  if  he  collect  the  sur- 
face water  and  cast  it  in  a  body  on  the  neigh- 
bor's premises,  he  is  liable. 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  I§  131-134;    Dec. 
Dig.  S  110.*] 

Robinson  and  Brannon,  JJ.,  dissenting  in 
part 

Qrror  to  Circnit  Oonrt,  Marion  County. 

Action  by  Carrie  B.  I^yons  against  the 
Fairmont  Real  Estate  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed,  and  new  trial  ordered. 

Geo.  M.  Alexander  and  Cbarles  Powell, 
both  of  Fairmont,  for  plaintiff  in  error. 
Harry  Shaw  and  Tusca  Morris,  both  of 
iYdrmont,  for  defendant  in  error. 

POFFENBARGER,  J.  The  third  jury  trial 
between  the  parties  to  this  action,  Tery  hotly 
contested  on  both  sides,  resulted  in  a  $1,200 


verdict  for  the  plaintiff  as  damages  for  in- 
jury done  by  the  defendant  to  her  real  es- 
tate, a  small  lot  in  the  city  of  Fairmont, 
and  judgment  was  rendered  on  it,  aftM*  an 
adverse  ruling  on  a  motion  to  set  it  aside. 
Numerous  assignments  of  error  are  vigor- 
ously pressed  in  this  court 

The  declaration  was  attacked  by  demur- 
rer and  also  by  motion  to  strike  out  a  por- 
tion of  the  same,  because  it  used  such  ex- 
pressions as  "permanently  injuring  and  dam- 
aging" plaintiff  and  her  property,  and  **de- 
preciated  in  value"  the  said  property,  in 
connection  with  the  statement  of  the  facts, 
constituting  the  injury,  and  as  legal  results 
deduced  therefrom,  while  the  facts  them- 
selves, as  to  one  part  of  the  declaration, 
make  out  a  case  of  only  temporary  injury 
and  damages.  Another  portion  thereof  charg- 
es that  the  defendant  actually  took  and  ap- 
propriated to  itself  a  portion  of  the  lot,  with- 
out giving  any  compensation  therefor,  by 
the  construction  thereon  of  a  stone  and 
cement  wall  and  a  large  fill  or  embankment 
against  the  same,  and  thereby  permanently 
injured  and  damaged  the  same  and  render- 
ed it  less  marketable  and  depreciated  it  in 
value.  These  expressions,  indicative  of  a 
claim  for  permanent  damages,  occur  in  sev- 
eral different  places  and  connections. 

[1]  The  two  classes  of  claims  jare  very  gen- 
erally recognized  by  the  authorities;  but 
we  are  aware  of  no  decision  forbidding  the 
union  thereof  in  one  declaration  or  a  single 
coant,  and  no  such  ruling  has  be^i  brought 
to  our  attention  in  the  argument  against  the 
right  so  to  unite  such  claims. 

[2]  In  those  instances  in  which  the  facts 
Justify  a  claim  for  temporary  damages  only, 
the  terms  indicating  a  claim  for  the  broad- 
er right  may  be  treated  as  surplusage  and 
constitute  no  ground  of  demurrer ;  the  facts 
constituting  the  claim  for  temporary  dam- 
ages being  sufficient. 

The  injuries  complained  of  in  the  declara- 
tion all  flow  from  a  single  act  of  the  defend- 
ant— ^the  construction  of  a  fill  across  a  ra- 
vine, which  fill,  according  to  the  claims  of 
the  declaration,  is  partly  on  the  plaintUDTs 
lot  and  partly  on  that  of  the  defendant 
This  fill  or  embankment  is  of  huge  propor- 
tions. One  witness  says  Its  vertical  height 
at  one  point  is  about  35  feet,  and  the  re- 
taining wall  along  the  base  of  it  is  six  or 
eight  feet  high.  The  occupancy  of  a  por- 
tion of  the  plaintiff's  lot  by  this  wall  and 
fill,  depriving  her  of  the  use  thereof  and 
rendering  it  unfit  for  use,  is  complained  of. 
Other  specifications  of  injury,  resulting  from 
the  same  cause,  are  the  collection  of  surface 
water  from  a  large  area  by  means  of  a 
street  and  gutter  on  top  of  the  embankment^ 
and  the  casting  of  the  same  over  the  wall 
onto  her  property,  as  well  as  the  flow  of 
surface  water  from  the  side  of  the  embank- 
ment down  on  her  property.  Originally  the 
two  adjacent   lots  sloped   back   from   New 
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street  to  a  ravine  called  Parker's  run,  and 
the  water  naturally  flowed  back  off  of  each 
lot  into  the  ravine.  Now,  the  embankment 
casts  the  surface  water  from  its  northern 
side  over  onto  the  plaintiff's  lot  The  street 
on  top  of  the  embankmeat,  which  seems  to 
be  a  private  one,  made  by  the  defendant  to 
bring  into  market  a  great  many  lots  owned 
by  it,  gathers  and  carries  water  for  a  dis- 
tance of  300  or  400  feet  Besides,  the  water 
is  conducted  by  the  defendant  from  a  spring 
situate  some  distance  beyond  the  two  lots 
along  or  across  the  street,  and  cast,  by 
means  of  pipes,  over  the  wall  onto  the  plain- 
tiff's property,  a  few  feet  from  the  branch 
or  creek  in  the  ravine  which  passes  through 
an  arch  under  the  fill.  All  of  these  facts  are 
not  given  at  length  in  the  declaration ;  but 
the  causes  of  injury  are  sufficiently  stated 
therein  and  shown  to  flow  from  the  construc- 
tion of  the  embankment  and  wall.  Another 
cause  of  injury  stated  is  the  coUection  of 
water  by  the  defendant  into  a  body  by  means 
of  the  roof  of  a  house  on  its  lot,  and  cast- 
ing the  same  upon  the  plaintifTs  lot  This 
may  be  r^arded  as  an  act  separate  and 
distinct  from  the  construction  of  the  em- 
bankment and  wall ;  but  it  was  done  by  the 
same  party  and  upon  the  same  premises, 
and  works  injury  of  the  same  kind,  for 
which  reasons  we  see  no  valid  objection  to 
the  inclusion  thereof  in  the  declaration  along 
with  the  other  acts  complained  of. 

Having  noted  the  absence  of  authority 
against  the  union  of  claims  for  temporary 
and  permanent  damages  in  the  same  declara- 
tion or  count,  we  may,  with  propriety,  say 
permission  of  such  pleading  accords  with 
the  general  principles  of  the  law  of  plead- 
ing. In  cases  of  personal  injury,  claims  for 
permanent  or  general  damages  are  united 
with  those  for  special  damages.  Several 
breaches  of  a  ^^ontract  may  be  assigned  in 
a  single  count  McC^ray  v.  Craig  ft  Sons,  70 
W.  Va.  735,  75  S.  EL  79.  "Various  kinds  of 
damages  resulting  from  a  single  wrongful 
act  may  be  united  in  one  count"  Wolfe  v. 
Beecher  Mfg.  Co.,  47  Conn.  231;  Mullin  v. 
Blumenthal,  1  Pennewill  (Del.)  476,  42  AU. 
175;  31  Cyc.  119,  120;  6  Bnc.  PL  ft  Pr. 
732.  Since  the  defendant's  rights  may  be 
fully  protected  in  the  deliberation  and  con- 
clusion of  the  Jury  by  proper  instructions, 
telling  them  what  facts  and  circumstances 
call  for  temporary  or  special,  and  what  for 
permanent,  damages,  he  is  fully  protected 
against  injury  from  confusion  of  issues. 

The  foregoing  observations  and  conclu- 
sions, respecting  the  rulings  of  the  court 
upon  the  demurrer,  suffice  to  sustain  its 
action  in  overruling  the  motion  to  strike 
out  of  the  declaration  the  allegations  con- 
cerning the  construction  of  the  wall  and  em- 
bankment on  a  portion  of  the  plaintiff's  lot, 
and  the  flow  of  water  from  the  roof  of  the 
building  on  the  defendant's  lot 

[8]  Objections   to  testimony  and  an  in- 


struction, which  the  court  overruled,  called 
for  Judicial  determination  of  the  character 
of  the  injury  and  the  measure  of  relief  in  an 
action  of  this  kind.  Several  witnesses  were 
permitted  to  testify  to  their  estimates  and 
opinions  as  to  the  cost  of  removing  the  wall 
and  embankment,  so  far  as  they  are  upon 
the  plaintiiTs  property,  and  two  to  give  their 
opinions  as  to  the  depreciation  in  the  market 
value  of  the  property,  occasioned  by  the  ex- 
istence of  the  waU  and  flll  thereon.  As  to 
damage  by  the  destruction  of  plaintifTs  gar- 
den, shrubbery,  and  fruit  trees,  loss  of  rent- 
als or  use  of  the  property,  and  cost  of  re- 
pairs, necessitated  by  the  flow  of  water  onto 
the  lot  no  itemized  amounts  were  stated  by 
any  witness.  The  damage  was  stated  in 
general  terms. 

[4]  As  the  two  items  (estimated  cost  of 
the  removal  of  the  wall  and  embankment 
and  depreciation  in  market  value)  constitut- 
ed the  large  claims  found  in  the  evidence, 
the  rulings  of  the  court  respecting  the  same 
must  have  contributed  very  largely  to  the 
result  of  the  trial.  The  exceptions  thereto 
bring  before  us  a  very  Intricate  and  perplex- 
ing legal  question. 

The  distinction  between  permanent  and 
temporary  injuries  to  real  property  is  dis- 
cussed more  thoroughly  in  Henry  v.  Ohio 
River  R.  R.  Co.,  40  W.  Va.  234,  21  S.  B.  863, 
than  in  any  other  case  decided  by  this  court 
In  it  all  of  our  former  decisions  and  the  au- 
thorities generally  are  considered  and  re- 
viewed. The  purpose  of  that  discussion, 
however,  was  not  to  define  what  will  con- 
stitute an  injury  of  either  class  under  all 
circumstances,  or  to  lay  down  an  inflexible 
criterion,  but  to  determine  whether  the  facts 
therein  disclosed  made  that  case  one  for  per- 
manent damages,  so  as  to  apply  the  statute 
of  limitations ;  and  it  was  decided  they  did 
not  The  opinion  says :  "Where  the  nuisance 
is  permanent,  so  that  it  will  continue  unless 
labor  be  applied  to  change  it  and  it  neces- 
sarily injures  the  plaintiff,  there  must  be  a 
recovery  in  one  suit  for  all  damage,  and 
none  other  can  be  afterwards  brought;  and 
recovery  of  damages  will  give  the  defendant 
right  to  continue  his  nuisance  without  fur- 
ther claim  from  the  individual;  but  where 
it  is  otherwise,  there  cannot  be  recovery  for 
future  damage&"  However,  this  must  not 
be  taken  as  matter  of  decision,  for  it  was  not 
as  the  syllabus  shows  the  observations  were 
intended  only  as  matter  of  discussion. 

A  thorough  examination  of  the  cases  indi- 
cate that  the  question  arises  under  variant 
conditions,  leading  to  apparently  inconsistent 
conclusions.  A  man  may  build  a  structure 
upon  his  own  land  and  so  inflict  actionable 
injury  upon  his  neighbor,  or,  in  the  construc- 
tion of  a  building  or  other  work,  he  may  go 
over  the  line  onto  his  neighbor's  premises 
and  commit  a  trespass.  In  the  former  case 
he  may  maintain  the  structure  unless  com- 
pelled by  proper  process  to  remove  it,  be- 


628 


77  SOUTHEASTBRN  REPORTER 


(W.Va. 


cause  it  Is  oh  bis  own  land.  If  he  sees  fit  to 
suffer  a  recovery  against  him  of  permanent 
damages  In  a  case  proper  therefor,  and  pays 
it  and  the  plaintiff  accepts  it,  or  possibly 
without  payment  and  acceptance,  he  acquires 
a  right  to  continue  it  If  the  injury  consti- 
tutes only  ground  for  temporary  damages,  he 
may  also  continue  it,  imtil  prevented  by  prop- 
er proceedings,  but  must  pay  the  damages 
from  time  to  time  as  they  occur.  These  con- 
clusions would  be  inconsistent  with  legal 
principles  in  the  other  class  of  cases.  The 
structure  is  upon  the  plaintiff's  premises, 
where  it  has  no  right  to  be.  A  recovery  of 
];)ermanent  damages,  under  such  circum- 
stances, could  not  give  the  right  to  a  continu- 
ance of  the  nuisance,  if  it  be  a  nuisance, 
without  passing  the  plaintiff's  title  to  so 
much  of  the  land  as  was  occupied  by  it  or 
an  easement  therein.  In  this  state  neither 
can  pass,  except  by  deed  or  wilL  Hence,  one 
of  the  consequences  of  a  recovery  of  perma- 
nent damages  cannot  consistently  follow  un- 
der such  circumstances.  If  it  did,  the  effect  of 
the  action  would  be  to  pass  title  or  an  ease- 
ment in  the  plaintiff's  property,  without  a 
deed  or  will.  Accordingly  we  find  few,  if 
any,  Instances  of  recovery  of  permanent 
damages  when  the  injury  consists  of  an  oc- 
cupancy of  the  plaintiff's  land  by  means  of 
a  structure.  In  actions  against  railroad  com- 
panies for  damages  resulting  from  the  con- 
struction of  their  roads  upon  land  without 
having  acquired  the  right  so  to  do,  only  tem- 
porary damages  are  recoverable.  Ullne  ▼. 
Railroad  Co.,  101  N.  Y.  08,  4  N.  E.  536,  M 
Am.  Rep.  661;  Railroad  Ck).  v.  Kernodle,  54 
Ind.  314;  Harrington  v.  Railroad  Co.,  17 
Minn.  215  (GIL  188)  i  Adams  v.  Railroad  Co., 
18  Minn.  260  (6iL  236) ;  Ford  v.  RaUroad 
Co.,  14  Wi&  609,  80.  Am.  Dec.  701 ;  Blesch  v. 
Railroad  Co.,  43  Wis.  183.  The  continuance  of 
a  building  upon  another's  land,  after  recovery 
of  damages  for  its  erection.  Is  a  trepass  for 
which  another  action  lies.  Esty  v.  Baker,  48 
Me.  495.  Continuance  of  a  wall  upon  the 
plaintiff's  land,  after  recovery  of  a  Judgment 
for  damages  on  account  thereof,  affords 
ground  for  a  subsequent  action.  Russell  v. 
Brown,  63  Me.  203.  If  a  city  enter  upon  the 
lands  of  a  private  person  and  attempt  to 
appropriate  them  to  its  use,  without  right, 
the  plaintiff  may  recover  temporary,  not  per- 
manent, damages.  Oklahoma  v.  Hill,  6  OkL 
114,  50  Pac.  242.  Only  temporary  damages 
are  recoverable  from  a  lumber  company  for 
building  and  operating  a  tramroad  on  plain- 
tiff's property.  L^gh  v.  Manufacturing  Co., 
132  N.  C.  167,  43  S.  E.  632.  See,  also,  Mc- 
Gann  v.  Hamilton,  58  Conn.  69,  19  Atl.  376; 
Stowers  v.. Gilbert,  166  N.  Y.  600,  51  N.  E. 
282;  Book  St  Stationery  Oo.  v.  Jevne,  179 
111.  71,  53  N.  E.  565;  Eno  v.  Christ,  25  Misc. 
Rep.  24,  54  N.  Y.  Supp.  400;  Carl  v.  RaU- 
road Co.,  46  Wia  625,  1  N.  W.  295. 

The  measure  of  damages  in  all  such  cases 
is  the  rental  value  of  the  property  wrongful- 
ly occupied  and  withheld,  with  compensation 


for  injury  to  the  residue  thereof  and  for  any 
crops,  shrubbery,  trees,  and  the  like  destroy- 
ed and  injured.  Such  is  the  rule  declared  In 
all  the  cases  above  cited.  They  do  not  au- 
thorize a  recovery  of  the  cost  of  the  removal 
of  the  structure  as  a  part  of  the  damages. 
This  conclusion  is  logicaL  The  opposite 
would  allow  the  plaintiff  to  recover,  on  the 
theory  of  a  necessary  ezp^iditure,  money  in 
fact  not  expended,  and  which  may  never  be 
expended.  Again,  it  is  fair  to  the  trespasser 
to  allow  him  to  abate  the  nuisance  himseif 
by  the  removal  of  the  structure,  as  authori- 
ties say  he  may,  since  he  may  be  able  to  do 
it  for  a  great  deal  less  than  the  estimated 
cost  Recovery  in  one  action  for  all  possible 
damage,  future  as  well  as  past,  in  the  case 
of  a  trespass  such  as  this,  would  lead  to  in- 
consistent and  illogical  results  in  sui)sequent 
actions.  Suppose,  having  recovered  the  esti- 
mated cost  of  abatement  and  the  rental  value 
in  one  action,  the  plaintiff  sues  again  with- 
out having  removed  the  structure;  She  has 
had  the  use  of  the  money  which  may  be  prac- 
tically or  wholly  equivalent  to  the  use  of  the 
land,  and  has  virtually  deprived  herself  of 
the  rental  value  or  use  of  the  land,  for  the 
period  covered  by  the  subsequent  action,  by 
her  failure  to  regain  possession  thereof  by 
resort  to  appropriate  and  adequate  remedies 
and  either  remove  the  structure  or  cause' it 
to  be  removed. 

The    rules   governing   the    elements    and 
measure  of  damage  in  cases  of  the  general 
class,  to  which  this  one  belongs,  must  neces- 
sarily depend  somewhat  upon  the  peculiar 
circumstances  of  the  case.     There  are  no 
doubt  many  instances  in  which  costs  of  re- 
pairs for  injuries  done,  and  possibly  esti- 
mated costs,  may  be  recovered;   but  in  such 
cases  the  defendant  is  not  in  the  actual  occu- 
pancy of  a  portion  of  the  premises,  and  the- 
plaintiff  either  has  the  power  to  remove  the 
deposit  or  obstruction  immediately  or  has 
already  done  so.    In  this  case  there  may  be 
recovered  certain  items  of  expense  and  dam- 
ages suffered  in  addition  to  the  rental  value 
of  the  property,  but  not  the  cost  of  removing 
the  structure  which  the  defendant  maintains 
and  uses  on  the  premises  in  question.    As  to 
this,  the  authorities  are  emphatic  and  pretty 
generally  uniform.    There  may  be  a  few  de- 
cisions   inconsistent   with   the    proposition. 
So  the  form  of  the  testimony  as  to  damages 
may  no  doubt  vary  with  the  circumstances  of 
the  case.    If  injury  is  done  to  property  by 
deposit  of  earth,  sand,  ashes,  slag,  or  some 
other  substance,   by  merely  dumping  them 
thereon,  in  the  absence  of  any  occupation  of 
the  premises  by  the  trespasser,  and  the  ef- 
fect of  the  deposit  is  to  depreciate  the  market 
value  to  the  extent  of  the  cost  of  removing 
them,  it  may  be  proper  to  permit  witnesses  to 
testify  to  the  extent  of  the  depreciation  of 
the  premises  in  value  in  their  existing  condi- 
tion, for  the  injury  would  be  logically  the 
equivalent  of  the  cost  of  removal;  and  the 
injured  party  could  either  incur  that  ooet  by 
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restoring  his*  premises  to  tbeir  former  con- 
dition or  suffer  loss  equivalent  thereto  by 
selling  the  property  without  restoration. 
These  obeerrations,  applicable  to  a  case  dif- 
ferent from  the  one  under  consideration, 
however,  are  not  to  be  taken  as  matter  of 
decision.  Their  purpose  is  merely  to  show 
that  the  rules  vary  with  the  circumstances 
of  the  cases. 

For  the  foregoing  reasons,  the  court  erred 
in  admitting  testimony  as  to  the  cost  of  the 
removal  of  the  wall  and  fill  and  as  to  depre- 
dation in  the  market  value  of  the  property. 

A  great  deal  of  the  testimony,  relating  to 
the  plaintiff's  title,  as  determined  by  her 
boundary  lines  and  her  possession,  was  ad- 
mitted over  objections  of  the  defendant  The 
character  of  this  evidence  and  the  basis  of 
the  objections  thereto  will  be  sufficiently  in- 
dicated by  the  following  facts  and  evidence: 
PlalntifTs  lot  is  one  of  a  series  or  number  of 
lots  into  which  James  D.  Lloyd  and  Henry 
Gumpston  and  wife  divided  a  tract  of  about 
four  acres  of  land  which  they  had  acquired 
by  deed  dated  February  10,  1892.  They  di- 
vided it  into  two  parts  by  a  street,  running 
generally  north  and  south,  on  each  side  of 
which  they  staked  off  a  row  of  lots,  consist- 
ing of  five  each,  all  fronting  on  it  The  mid- 
dle lot  on  the  eastern  side  was  conveyed  to 
Tillle  Higginbotbam  by  deed  dated  April  28, 
1802.  A  lot  adjoining  hers  on  the  south  was 
conveyed  to  Mary  Layman  by  deed  dated 
June  15,  1892.  The  lot  adjoining  the  Mary 
Layman  lot  on  the  south  was  conveyed  to 
Cappie  Gumpston  by  deed  dated  December  3, 
1896.  This  lot  came  subsequently  into  the 
possession  of  the  Fairmont  Trust  Company, 
which  conveyed  it  to  the  Fairmont  Real  Es- 
tate Company,  the  defendant  On  this  lot 
one  of  these  companies  erected  the  fill  or 
embankment  which  the  plaintiff  claims  ex- 
tends over  onto  the  southeast  comer  of  her 
lot  11  or  12  feet  The  controversy  arises 
as  to  a  triangle  bounded  on  the  north  and 
south  by  two  lines,  starting  at  an  agreed 
point  for  a  corner  on  the  street  called  New 
street  and  extending  to  the  rear  of  the  two 
lots  and  diverging  at  such  an  angle  as  to 
make  a  difference  of  11  or  12  feet  at  that 
point  Mary  Layman  and  Tillle  Higgin- 
botham  were  daughters  of  Henry  Gumpston, 
one  of  the  owners  of  the  entire  tract  In 
order  that  these  two  daughters  might  pur- 
chase two  lots  out  of  the  tract  it  was  laid 
off  into  lots  in  the  year  1892.  Frank  Higgln- 
botham  and  Grant  Layman,  their  husbands, 
testify  that  no  compass  or  other  magnetic 
instrument  was  used  in  laying  off  the  lots. 
They  say  they,  together  with  Henry  Gump- 
ston, took  a  tape  line  with  which  they  made 
measurements,  and  then  staked  off  the  lots. 
Commencing  at  the*  northern  end  on  New 
street  at  a  road  called  Mill  Road,  they  di- 
vided the  front  into  five  lots,  60,  60,  70,  61, 
and  60  feet,  respectively.  They  then  went  to 
the  back  of  the  strip  of  land  on  the  line  of 
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the  Leonard  property,  abutting  the  tract 
and,  commencing  at  Mill  Road,  measured  and 
staked  off  the  same  distances.  On  arriving 
at  the  southeast  comer  of  the  strip,  they 
found  a  surplus  of  about  12  feet  on  that  side, 
and  that  the  lots  so  staked  off  were  not  at 
right  angles  with  the  street  Desiring  to 
make  them  so,  they  went  back  to  the  begin- 
ning point  from  which  to  commence  measure- 
ments of  the  rear  lines  of  the  lots.  This 
threw  the  surplus  land,  a  triangle  of  about  12 
feet  wide  at  the  east  end,  into  the  lot  next 
to  Mill  Road  instead  of  the  Southern  lot 
making  it  60  feet  wide  at  the  front  end  and 
71  or  72  feet  at  the  rear.  They  say  they 
drove  stakes  at  the  comers  of  these  lots  as 
they  were  so  finally  laid  out  Whether  the 
stakes  first  driven  on  the  back  line  were 
taken  up,  they  are  not  positive.  They  say, 
however,  that,  when  their  wives  obtained 
their  deeds,  they  entered  into  possession, 
and  .soon  afterward  set  posts  on  the  line  be- 
tween the  Layman  lot  and  the  Hlgglnbotham 
lot,  and  planted  comer  posts  to  both  lots  at 
New  street  Their  houses  were  built  in  con- 
formity with  the  lots  as  staked  out,  the  Lay- 
man house  seven  feet  at  each  end  from  the 
street  and  four  feet  all  along  from  the  line 
of  defendant's  lot  Witnesses  say  the  posts 
between  the  Layman  and  Hlgglnbotham  lots 
are  still  there.  There  was  no  fence  between 
the  Layman  lot  and  the  Gapple  Gumpston 
lot;  but  there  was  a  recognized  and  used 
path  extending  part  of  the  way  back  between 
the  two  lots.  Up  to  this  path,  the  Gumpstons 
and  their  successor  cultivated  a  garden  on 
one  side,  and  the  Laymans  one  on  the  other, 
until  the  latter  conveyed  the  lot  to  the  plain- 
tiff by  deed  dated  Febraary  20,  1901.  Grant 
Layman  says,  in  substance,  on  this  point 
they  had  outbuildings  there,  a  grape  arbor 
and  chicken  coop,  indicating  the  division 
line.  There  was  nothing  to  indicate  the  line, 
except  a  path  "down  through  below  the 
chicken  house."  He  and  Gumpston  gardened 
up  to  the  path.  According  to  that  line,  the 
wall  stands  on  the  Layman  lot  11  or  12  feet 
He  and  his  wife  used  the  triangle,  not  the 
bed  of  the  run,  but,  with  that  exception,  all 
of  it  He  thinks  they  had  some  trees  and 
some  raspberries  set  out  They  set  plum 
trees  on  the  lower  part  ftud  gardened  the 
balance.  Toward  the  house  there  was  a 
grape  arbor  and  chicken  house.  The  Gump- 
stons knew  all  of  this,  and  Mrs.  Gumpston 
never  set  up  any  claim  to  any  land  below  the 
line  so  recognized,  though  her  husband  at 
one  time  did  claim  the  surplus  land  was  in 
his  wife's  lot  The  testimony  of  Frank  Hlg- 
glnbotham agrees  with  that  of  Layman  as  to 
the  staking  out  of  the  lots  and  the  planting 
of  the  posts  between  the  Layman  and  Hlg- 
glnbotham lots,  and  the  building  of  a  fence 
part  of  the  way  on  that  line.  He  says  Mrs. 
Layman  and  her  husband  used  aU  of  lot  2 
with  reference  to  the  line  of  posts.  J.  O. 
Carpenter  owned  the  Oappie  Gumpston  lot 
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and  resided  upon  it  for  a  while.  He  says  he 
gardened  only  up  to  the  walkway,  12  or  14 
inches  wide,  and  the  plaintiff  occupied  all 
the  ground  below  the  line  as  she  now  claims 
it,  designated  on  one  of  the  maps  by  a  line 
from  G.  to  D.  Mrs.  Lyons,  the  plaintiff,  says 
she  and  the  Gumpstons  and  Patterson  rec- 
ognized the  path  as  the  line,  and  gardened 
up  to  it,  and  that  she  had  fruit  trees,  plum 
and  peach,  on  the  triangle.  When  the  agent 
of  the  defendant  or  the  Fairmont  Trust  Gom- 
pany  came  and  conmienced  the  wall  or  the 
excavation  for  it,  he  dug  up  a  part  of  her 
garden  and  the  trees.  She  says  she  had 
there  plum  trees,  potatoes,  com,  and  beans. 
She  did  not  cultiyate  any  garden  on  the  land 
between  Parker's  run  and  the  Leonard  line, 
but  did  have  some  peach  trees  there.  Some 
evidence  tends  to  show  this  small  portion  of 
the  triangle,  only  10  to  15  feet  long,  was  low 
and  swampy.  A  witness  for  the  defendant 
says  there  was  nothing  there  but  grass  and 
weeds.  The  buildings  on  the  two  lots  were 
erected  in  1892  and  occupied  for  the  first 
time  in  the  fall  of  that  year. 

The  description  in  the  original  deed  for 
the  plaintiff's  lot,  as  well  as  that  of  the 
defendant's  and  some  others  of  the  series, 
on  both  sides  of  the  30-foot  street  between 
the  two  rows,  are  said  to  be  inconsistent 
with  the  locations  claimed  by  the  plaintiff 
and  her  witnesses.  The  magnetic  courses 
called  for  in  these  deeds,  it  is  claimed  by 
the  defendant,  locate  the  lines  so  as  to  give 
to  it  the  triangle  in  question.  The  plaintiff 
denies  that  the  course  called  for  in  the  deed 
were  ascertained  by  any  survey  of  the  lots 
made  at  or  before  the  time  of  the  execution 
thereof;  and  there  is  no  proof  that  any  such 
survey  was  made.  A  witness  for  the  de- 
fendant, who  prepared  the  deed  from  Lloyd 
and  Gumpston  to  Mary  Layman,  says  he  got 
the  description  of  the  lot  from  the  grantors, 
he  supposes.  He  only  knows  he  prepared 
the  deed  at  the  instance  of  Mr.  Gumpston; 
and  he  has  no  knowledge  or  recollection  of 
any  survey  of  the  lots.  A  survey  made  from 
the  calls  in  the  deed  for  the  purposes  of 
this  action  indicate,  by  a  plat  thereof,  that 
the  triangle  in  question  belongs  to  the  de- 
fendant; and  one  of  the  witnesses  for  the 
plaintiff,  a  surveyor  who  made  a  plat  in  ac- 
cordance with  the  plaintiiTs  claim  and  took 
the  line  of  posts  between  the  Layman  and 
Higginbotham  lots  as  the  basis  for  his  plat, 
admits  that  a  survey  by  the  deed,  allowing 
for  the  variation  on  account  of  time,  would 
give  the  defendant  the  land  in  dispute;  but, 
if  the  courses  were  merely  adopted  from  the 
exterior  boundaries  of  the  four-acre  tract  as- 
certained by  a  survey  made  in  1868,  as  the 
plaintiff  suggests,  these  courses  applied  now, 
allowing  for  variation,  would  give  the  de- 
fendant only  about  one-half  of  the  disput- 
ed area,  according  to  the  testimony  of  the 
surveyors.  Seeking  support  for  this  sug- 
gestion and  daim,  the  plaintiiTs  attorneys 
elicited  from  the  surveyors  admissloiui  that 


a  line  run  on  the  bearing  of  the  deed  from 
the  agreed  comer  near  the  south  end  of 
Genter  street,  allowing  variation  for  time 
from  its  date,  would  not  follow  the  street 
line,  but  would  be  over  in  the  street  several 
feet  at  the  north  end;  and  It  appears  that 
the  line  actually  run  for  the  east  line  of 
New  street,  from  the  recognized  comer  at 
the  north,  falling  within  the  plaintiff's  lot 
to  the  east  of  the  recognized  street  line, 
would  cross  the  front  of  hei<  porch.  To  avoid 
this,  the  Shuttleworth  plat»  the  accuracy  of 
which  the  plaintiff  denies,  makes  an  angle  on 
the  east  line  of  New  street  at  the  conmion 
comer  of  the  Layman  and  Higginbotham 
lots.  Gorroboration  of  the  Shuttleworth  sur- 
vey and  support  to  it  are  sought  in  certain 
fences  in  front  of  and  between  lots  on  both 
sides  of  the  street;  but,  as  to  the  age 
and  character  of  these  fences,  there  is  con- 
flict in  the  testimony. 

The  plaintiff's  deed  calls  for  a  course  along 
the  Leonard  line^  the  lien  of  the  rear  end 
of  the  lot,  S.  9.5  E.  to  a  stake  at  the  comer 
in  dispute,  and  thence  S.  79  W.  to  the  street 
The  deed  from  Lloyd  to  Gapple  Gumpston 
for  the  defendant's  lot  calls  for  no  coursea 
The  description  starts  with  the  comer  of  the 
Laman  lot,  runs  60  feet  with  the  street  to 
the  corner  of  the  lot  of  the  Vanatta  heirs^ 
thence  with  the  line  of  their  lot  to  the  line 
of  Joseph  McElfresh  and  with  his  line  ''fifty 
(50)  feet  more  or  less"  to  the  line  of  Mary 
Layman.  The  deed  to  Tlllie  Higginbotham 
described  her  line  as  commencing  at  a  point 
120  feet  from  the  river  road  and  running 
S.  11  E.  70  feet  with  the  line  of  the  street 
to  a  stake,  thence  N.  79  E.  to  the  Leonard 
line,  thence  with  the  Leonard  line  70  feet 
to  a  stake,  and  thence  S.  79  W.  in  a  direct 
line  to  the  place  of  beginning.  The  lot  next 
to  the  Mill  Road,  which,  witnesses  Higgin- 
botham and  Layman  say,  was  made  to  in- 
clude the  triangle,  was  conveyed  to  Glyde  S. 
Hoult,  whose  deed  described  it  as  one  of  the 
imiform  width  of  60  feet  to  the  Leonard 
line,  and  thence  along  said  line  to  Mill  street, 
and  thence  along  the  street  to  the  beginning. 
The  remaining  lot  was  conveyed  to  S.  M. 
RUey.  No  courses  are  given  in  the  deed  oon- 
veying  it  It  calls  for  a  comer  and  a  line 
of  Tillie  Higginbotham.  If  the  triangle  in 
dispute  goes  into  the  Gapple  Gumpston  lot, 
now  owned  by  the  defendant,  it  will  be  61 
or  62  feet  wide  at  the  eastern  end,  while 
the  deed  calls  for  60  feet  .more  or  less.  If 
it  goes  into  the  Hoult  lot  at  the  other  end 
of  the  row  of  lots,  that  lot  will  be  71  or  72 
feet  instead  of  60,  along  the  Leonard  linc^ 
The  confusion,  resulting  from  carelessness 
or  negligence  in  laying  off  and  conveying 
these  lots,  is  therefore  very  apparent 

[5]  Under  well-settled  rules,  the  plaintiff 
was  entitled  to  prove  not  only  the  locati(xi 
of  the  artificial  monument,  the  stake  called 
for  as  the  southeast  comer  of  her  lot  and 
also  her  possession  up  to  the  line  claimed 
by  her,  even  though  the  Jury  might  have 
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fonnd  the  triangle  la  not  within  the  lines, 
as  determined  by  the  deed.  Though  the 
arttfldal  monument  called  for  was  not  found 
upon  the  ground,  the  testimony  respecting 
Its  location  was  direct,  positive,  and  un- 
equivocaL  If  the  Jury  could  ascertain  Its 
location  from  this  evidence,  strengthened,  as 
it  is,  by*  other  facts  and  circumstances,  it  was 
their  duty  to  let  it  prevail  over  the  course 
called  for  in  the  deed  in  reaching  a  conclu- 
sion as  to  the  location  of  the  line.  Monu- 
ments, if  found  and  identified,  or  the  ascer- 
tained locations  thereof,  always  prevail  over 
calls  for  courses  and  distances,  in  cases  of 
conflict  Teass  v.  St  Albans,  38  W.  Va.  1, 
17  S.  E.  400,  19  L.  R.  A.  802.  The  evidence 
of  possession  up  to  the  line  claimed  by  the 
plaintiff,  and  of  acquiescence  therein  by  de- 
fendant's predecessors  in  title,  was  admis- 
sible to  prove  title  by  adverse  possession, 
and  also  an  agreement  as  to  the  boundary 
line. 

[6]  The  test  of  admissibility  is  the  tend- 
ency of  the  evidence  to  establish  the  fact 
in  question,  in  the  absence  of  any  rule  bar- 
ring it  on  account  of  its  character;  and  its 
sufilciency  to  justify  instructions  is  governed 
by  the  same  rule.  An  Instruction  may  be 
based  on  any  evidence  appreciable  tending 
to  prove  the  affirmative  of  the  question  sub- 
mitted in  the  instruction.  It  need  not  be 
sufiaclent  to  sustain  the  verdict  State  v. 
Clifford,  59  W.  Va.  1,  52  S.  E.  981. 

All  of  the  18  instructions,  given  at  the 
Instance  of  the  plaintiff,  were  excepted  to, 
and  the  objections  to  none  of  them  have 
been  waived.  Only  Nos.  7,  8,  9,  10,  11,  and 
13,  however,  are  specifically  discussed  in  the 
brief.  Plaintiff's  instructions  Nos.  1, .  2,  3, 
and  4  are  good,  under  the  law  already' stated, 
respecting  the  superiority  of  monuments  over 
courses  and  distances  In  the  ascertainment 
of  boundary  lines. 

Instruction  No.  7  authorizes  the  Jury  to 
include  in  the  verdict  for  the  plaintiff,  in 
case  they  should  find  for  her,  the  cost  of  re- 
storing her  lot  to  the  condition  in  which  it 
was  before  the  wall  and  embankment  were 
built  thereon.  Under  principles  already  stat- 
ed, she  is  not  entitled  to  recover  that  item. 
Hence  the  instruction  should  not  have  been 
given. 

Instruction  No.  8  authorized  a  verdict  for 
the  plaintiff  if  the  Jury  should  find  that  she 
was  in  the  actual  possession  of  the  triangle 
at  the  time  of  the  trespass,  in  the  absence  of 
proof  of  title  to  the  disputed  premises  in  the 
defendant  The  legal  proposition  embodied 
in  this  instruction  is  neither  questioned  nor 
denied;  but  it  is  said  not  to  be  applicable, 
because  the  plaintiff  has  not  regained  posses- 
sion of  the  part  of  the  lot  withheld  from  her. 
This  Is  an  objection  to  the  remedy  rather 
than  to  the  instruction — a  question  arising 
in  another  connection,  and  yet  to  be  dis- 
posed of. 

[71  Instruction  No.  9  embodies  the  same 
legal  proposition,  and  also  the  hypothesU  of 


title  by  adverse  possession.  The  first  branch 
thereof  requires  the  defendant  to  prove  to 
the  satisfaction  of  the  Jury,  by  a  preponder- 
ance of  the  evidence,  that  it  nt  the  time  of 
the  trespass,  was  the  true  owner  of  the  tri- 
angle or  entitled  to  the  possession  thereof. 
We  see  no  objection  to  this  requirement  of 
proof.  The  state  of  the  title,  at  the  time  of 
the  trespass,  was  the  vital  factor  in  the  in- 
quiry submitted.  To  Justify  Its  action,  the  de- 
fendant was  bound  to  show  title  in  itself  by 
proof;  and  in  the  event  of  conflict  in  the 
evidence  on  that  point  it  could  not  prevail 
without  showing  a  preponderance  in  its  fa- 
vor, since  it  has  the  afllrmative  of  the  issue. 
[8]  The  propriety  of  the  action  of  the  court 
in  submitting  the  second  inquiry  of  the  in- 
struction depends  upon  the  existence  or  non- 
existence of  evidence  appreciably  tending  to 
prove  the  fact,  as  has  been  stated.  The  tend- 
ency of  the  evidence  to  prove  possession  to 
the  line  claimed  by  the  plaintiff  is  clear.  Ac- 
cording to  it  she  and  her  predecessor  in 
title  occupied  and  used  the  lot  up  to  that 
line  from  some  time  in  the  year  1892  until 
the  waU  was  built  in  the  fall  of  1902  or  1903. 
As  the  land  in  dispute  was  not  inclosed  by  a 
fence,  it  becomes  necessary  to  say  whether 
cultivation  and  improvement  up  to  the  line 
claimed,  without  inclosure,  will  sustain  a 
claim  to  title  by  adverse  possession,  and,  if 
so,  whether  such  cultivation  and  Improve- 
ment must  go  to  the  line  at  every  point  In 
Gore  V.  Faupel,  24  W.  Va.  238,  245,  Judge 
Snyder  said  a  claimant  without  color  of  title 
could  claim  nothing  beyond  his  inclosure,  and 
cited  Kincheloe  v.  Tracewells,  11  Grat  587; 
but  other  portions  of  his  opinion  in  the  same 
case  are  inconsistent  with  this  general  state- 
ment, showing  he  used  the  term  'Indosure*' 
in  a  sense  more  general  than  actual  physical 
inclosure.  In  neither  of  these  cases  how- 
ever was  the  question  actually  involved  or 
decided.  For  the  contrary  of  the  proposition, 
and  the  soundness  of  the  many  observations 
on  the  subject  found  in  our  decisions,  we 
have  the  high  authority  of  Justice  Field  in 
Zeilln  V.  Rogers  (G.  0.)  21  Fed.  103,  saying: 
"Neither  residence  upon  land  nor  its  inclo- 
sure by  artifldal  means  is  absolutely  neces- 
sary to  create  an  adverse  possession,  even 
where  the  premises  are  not  claimed  under 
color  of  title.  Either  of  these  drcumstances 
is  strong  evidence  to  establish  such  posses- 
sion ;  but  it  may  be  shown  in  other  ways.  A 
subjection  of  the  land  by  the  claimant  to 
such  uses  as  it  is  ordinarily  susceptible  of, 
to  the  exclusion  of  others,  Is  an  adverse  pos- 
session ;  and  that  subjection  may  appear  by 
Its  cultivation  or  occupation  for  the  ordinary 
purposes  of  husbandry  or  pasturage.  The 
extent  of  the  land  to  which  an  adverse  pos- 
session is  claimed  must,  of  course,  be  clearly 
indicated,  so  that  others  may  see  and  re- 
spect it;  but  it  need  not  be  shown  by  an 
artificial  inclosure.  It  is  to  an  inclosure  of 
that  kind  that  the  instruction  asked  and  the 
one  given  in  the  charge  of  the  court  evidentr 
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ly  had  reference.  The  former  speaks  of  an 
adverse  possession  of  land  wltliln  limits 
which  the  defendant  actually  incloses.  *In  a 
settled  farming  country/  says  the  Judge, 
'where  there  are  known  boundaries  to  claims 
and  possessions,  it  is  sufficient  if  the  occu- 
pant exercise  ownership  over  the  land.'  Oth- 
er objects  than  an  artificial  structure  In  the 
nature  of  fences  may  mark  the  limits  of  the 
possession  claimed,  such  as  ravines,  water 
courses,  and  the  like.  And  furrows  in  the 
field  mounds  at  short  distances  apart  and 
many  other  devices  not  constituting  strictly 
an  Indosure,  may  equally  answer  the  pur- 
pose. The  subjection  of  the  land  to  the  uses 
of  the  claimant,  to  the  exclusion  of  others, 
and  the  identification  with  reasonable  cer- 
tainty, according  to  the  circumstances  of  tfie 
case,  in  some  visible  or  appreciable  way,  of 
its  extent,  are  the  material  facts  necessary 
to  establish  adverse  character  of  the  posses- 
sion. In  many  decisions  an  inclosure  is 
spoken  of  as  essential,  because  the  limits  of 
the  land  in  question  could  only  be  marked 
conveniently  in  that  way.  But  the  essential 
fact  is  the  indication,  given  by  the  inclosure, 
of  the  limit  to  which  the  possession  claimed 
extends.  None  of  the  authorities  deny  the 
equal  efficacy  with  an  artificial  Inclosure  of 
other  defined  boundaries  or  means  of  indi- 
cating the  limits  of  a  tract  to  which  the  pos- 
session of  an  occupant  extends." 

That  the  fences  need  not  go  all  the  way 
around  was  held  in  Dennett  v.  Crocker,  8  Me. 
(8  Greenl.)  239.  This  law  accords  with  the 
declaration  of  this  court  in  Oney  v.  Clende- 
nin,  28  W.  Va.  34,  to  the  effect  that  title  by 
adverse  possession,  under  a  claim  of  title 
only,  may  be  made  out  by  actual  possession 
of  the  land  by  inclosing  it  under  fence  or  by 
clearing  it  or  in  some  other  visible  and  no- 
torious manner.  "One  in  adverse  possession 
of  land,  without  paper  title,  has  adverse  pos- 
session only  to  the  extent  of  his  inclosure  or 
actual  improvement"  Parkersburg  Indus- 
trial Co.  V.  Schultz,  43  W.  Va.  470,  27  S.  B. 
255.  "Where  there  is  no  paper  giving  color 
of  title  defining  the  extent  of  adverse  posses- 
sion, but  is  only  under  claim  of  title,  the  pos- 
secBion  wUl  be  limited  to  inclosure,  clearing, 
or  actual  improvement"  Jarrett  y.  Stevens, 
86  W.  Va.  445,  15  S.  EX  177.  See,  also,  Wade 
V.  McDougle,  59  W.  Va.  113,  52  S.  B.  1026, 
actually  deciding  the  point 

To  make  the  possession  open  and  exclusive, 
within  the  meaning  of  the  law  of  title  by  ad- 
verse possession,  nothing  is  required  beyond 
acts  (dearly  indicating  a  claim  of  ownership 
of  the  property  and  the  extent  of  the  claim. 
The  occupancy  need  not  be  such  as  physical- 
ly to  bar  out  trespassers,  but  only  to  mani- 
fest unequivocally  a  claim  of  ownership  on 
the  part  of  the  occupant  and  preclude  all  oth- 
ers, not  merely  from  trespassing  upon  It,  but 
from  using  it  as  their  own  or  in  common 
with  the  claimi^nt  Obviously  this  may  be 
done  in  more  than  one  way ;  and  what  acts 
are  sufficient  depends  upoi^  th%  condition  of 


the  land  and  its  adaptability  to  use.  If  it  is 
woodland  an  inclosure  is  about  the  only  rea- 
sonable mode  of  defining  the  extent  of  the 
daiuL  If  it  was  originally  woodland,  and 
the  occupant  has  cleared  a  certain  portion  of 
it  and  cultivated  it  regularly  and  constantly 
for  the  statutory  period  such  improvement 
and  use  make  out  title  to  the  part  cleared, 
but  no  more.  If  he  enters  upon  a  portion  of 
a  field  or  territory  already  cleared,  aiid  fenc- 
es in'  a  portion  of  it,  and  holds  and  uses  it 
for  the  statutory  period,  his  intention  is  man> 
ifested  as  clearly  as  in  the  case  of  fencing 
in  a  piece  of  woodland.  If,  on  the  other 
hand,  he  cultivates  a  portion  of  it  every 
year  up  to  a  certain  point,  and  openly  uses 
it  as  his  own,  defining  the  limits  of  his  claim 
by  Ills  use  thereof,  he  thereby  effects  as  clear 
a  manifestation  of  intent  as  he  does  by  clear- 
ing and  cultivating  a  piece  of  land  that  had 
been  in  its  natural  state. 

As  the  instruction  on  the  law  of  adverse 
possession  extends  to  the  whole  of  the  tri- 
angle, and  the  plaintiff  shows,  as  evidence 
of  possession  and  dominion  between  Parker's 
run  and  the  rear  line  of  her  lot,  only  some 
peach  trees  on  it,  lack  of  sufficient  use  or 
occupancy  of  tills  portion  is  suggested,  on 
the  theory  that  the  cultivation  must  extend 
to  the  line  at  every  point  A  majority  of 
the  court  are  of  the  opinion  that  this  is 
unnecessary.  The  property  involved  is  a 
portion  of  a  town  lot,  the  lines  of  which 
were  known,  by  everybody  familiar  with  it, 
to  be  straight  The  cultivation  indicated  the 
course  of  the  line  claimed,  clear  through 
from  one  end  of  the  lot  to  the  other;  and 
the  planting  of  peach  trees  beyond  the  run 
indicated  that  that  claim  extended  beyond 
it  and  amounted  to  an  actual  improvement 
and  use  of  that  portion  of  the  lot  In  Z^lin 
V.  Rogers,  Justice  Held  uses  language  sus- 
taining this  view,  saying:  ''And  furrowv 
in  the  field,  mounds  at  short  distances  apart, 
and  many  other  devices,  not  constituting 
strictly  an  inclosure,  may  equally  answer  the 
purpose."  The  purpose  referred  to  is  the 
indication  of  the  claim  as  to  the  line,  the 
portion  of  the  property  to  which  the  claim 
of  title  extends.  Plaintiff's  instruction  No. 
10  is  of  the  same  character  as  the  latter 
part  of  instruction  No.  9,  which  we  have  dis- 
cussed and  approved. 

Instruction  No.  11  embodied  the  theory  or 
hypothesis  of  an  agreed  division  or  bound- 
ary line  under  the  well-known  law  applica* 
ble  to  that  subject  Its  applicability  is  de- 
nied on  the  theory  of  lack  of  evidence  of 
acquiescence.  Practically  all  of  the  evidence 
tending  to  prove  acquiescence  has  been  stat- 
ed, and  we  think  it  is  sufficient  Failure  of 
Mary  Layman,  the  former  owner  of  the 
plaintiff's  lot,  to  testify,  and  the  testimony 
of  Harry  Cumpston,  the  husband  of  Cappie 
Cumpston,  to  the  effect  that  he  remonstrated 
against  the  claim  of  Mary  Layman,  are 
dwelt  upon  in  the  argument  against  the  in- 
struetioiL    There  is  no  proof  that  Mary  Lay- 
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man  personally  made  any  verbal  claim  as  to 
the  location  of  the  line.  Her  husband  testi- 
fied that  he  claimed  it  tor  her.  The  absence 
of  proof  of  her  verbal  claim  does  not  do 
away  with  the  force  and  effect  of  her  acts. 
She  occupied  and  used  the  land  up  to  the 
line  in  controversy,  with  the  knowledge  of 
the  adjacent  owner.  This  certainly  consti- 
tutes sufficient  evidence  of  the  claim  on  her 
part  to  Justify  an  instruction.  As  to  the  re- 
monstrance, there  is  conflict  in  the  evidence. 
Grant  Layman  denies  practically  all  of  the 
conversations  and  admissions  attributed  to 
him  by  Harry  Cumpston,  and  also  that  he 
ever  remonstrated  against  the  adverse  claim 
while  he  was  owner  of  the  land,  and  also 
that  any  demand  was  ever  made  by  him  at 
any  time  for  the  alteration  of  the  line.  Har- 
ry Cumpston  once  owned  the  property,  and 
his  wife  owned  it  at  another  time.  Layman 
says  there  was  never  any  dispute  between 
him  and  Gappie  Cumpston  as  to  the  line, 
but  that  be  and  her  husband  had  a  few 
words  about  it  once,  but  that  was  after  he 
had  parted  with  the  title  and  when  his  wife 
was  the  owner  of  the  land.  We  do  not  think 
this  sufficient  to  preclude  the  giving  of  the 
instruction. 

Instruction  No.  18  stated  the  law  as  im- 
posing liability  upon  the  defendant  for  in- 
Jury  and  damage  to  the  plaintiff's  property 
by  maintaining  and  keeping  the  wall  and 
dirt  thereon,  if  the  Jury  should  find  the 
Fairmont  Trust  Company  had  placed  the 
wall  and  dirt  on  her  land,  while  the  plaintiff 
was  the  owner  thereof  and  in  possession  of 
it,  and  was  the  owner  thereof  at  the  time 
the  suit  was  brought  and  in  possession,  and 
that  the  Fairmont  Trust  Company  after- 
wards sold  the  wall,  dirt,  and  stone,  with 
adjoining  ground,  to  the  defendant,  and  the 
defendant,  after  purchasing  the  same,  used 
and  kept  the  wall  and  dirt  on  her  proper- 
ty. One  ground  of  objection  to  this  instruc- 
tion is  alleged  lack  of  proof  that  the  Fair- 
mont Trust  Company  sold  the  wall,  dirt, 
and  stone  to  the  defendant  It  sold  the 
Cumpston  lot  to  the  defendant,  and  put  it 
in  possession  thereof,  and  thereafter  the 
defendant  made  the  same  use  of  that  lot  and 
the  embankment  that  its  grantor  had  made 
of  it  Its  claim  of  title  to  the  triangle  and 
ri^t  to  maintain  the  wall  is  asserted  un- 
der the  deed  ftom  its  grantor.  So  we  think 
the  objection  untenable.  We  have  examined 
instructions  Nos.  12,  14,  and  15,  and  found 
them  unobjectionable. 

For  reasons  stated,  the  court  properly  re- 
fined defendant's  instructions  Nos.  7  and  8, 
•each  of  which  would  have  required  the  Jury 
to  ignore  the  evidence  of  the  claim  to  lines 
and  a  comer  different  from  those  indicated 
by  the  courses  called  for  in  the  deed.  De- 
fendant's instruction  No.  9,  Intended  to  tell 
the  Jury,  as  a  matter  of  law,  that  plaintifTs 
'declaration  does  not  cover  the  land  in  con- 
troversy, was  also  properly  refused.  In  its 
4e0crlptlon  at  plaintifl^s  h>t  the  declara- 


tion  follows  the  deed,  calling  for  a  stake^  an 
artificial  monument,  controlling  the  calls  for 
course  and  distance. 

[12]  Defendant's  instruction  No.  11  would 
have  been  misleading,  and  was  properly  re- 
fused for  that  reason.  Its  purpose  was  to 
tell  the  Jury  they  could  allow  nothing  as 
damages  on  account  of  water  or  mud  shown 
to  have  passed  or  fiowed  over  the  defend- 
ant's property  onto  the  plaintifTs.  Some  of 
this  water  ran  from  the  top  and  sides  of 
the  embankment  For  damage  resulting 
from  it  no  recovery  could  be  had  under  well- 
settled  law.  An  owner  of  property  may  im- 
prove it  and  change  its  character  as  he 
pleases;  and  if ,  in  so  doing,  he  incidental- 
ly casts  surface  water  upon  adjacent  premis- 
es, without  collecting  it  into  a  body,  he  is 
not  liable  for  any  resulting  injury.  But  ifi 
in  the  improvemait  of  the  property  or  oth- 
erwise, he  collect  the  surface  water  there- 
on and  cast  it  in  a  body  upon  his  neighbor's 
premises,  he  is  liable.  Part  of  the  water 
came  from  this  embankment  by  natural  fiow 
from  the  same,  and  part  of  it  was  coUected 
and  cast  over  in  a  body.  This  instruction 
would  have  relieved  the  defendant  from  dam- 
ages in  both  instances,  or,  to  say  the  least, 
was  so  worded  as  to  leave  it  open  to  a  con- 
struction by  the  Jury  under  which  it  would 
have  had  such  effect 

[9]  The  right  to  recover  at  all  in  this  ac- 
tion is  challenged  upon  two  grounds:  (1) 
Lack  of  evidence  of  title  to  the  triangle ;  and 
(2)  inapplicability  of  the  remedy.  The  first 
has  already  been  disposed  of  in  passing  upon 
the  rulings  as  to  the  evid^ice  and  instruc- 
tions. Ejectment  is  said  to  be  the  appropri- 
ate  and  exclusive  remedy  because  the  de- 
fendant 4b  in  possession  of  the  triangle, 
claiming  title  thereto;  and  it  is  said  the 
question  of  title,  disclosed  by  the  evidence, 
cannot  be  tried  in  an  action  of  trespass  on 
the  case.  The  authorities  cited  in  support  ' 
of  this  contention,  including  Parks  v.  Mor- 
ris, Layfleld  ft  Co.,  63  W.  Va.  51,  69  8.  E. 
753,  deal  with  instances  in  which  the  plain- 
tiff neither  has,  nor  ever  had,  possession,  or 
has  heea  wholly  ousted,  so  that  the  action 
has  for  its  real  purpose  and  object  only  the 
title.  They  are  not  applicable  under  the 
circumstances  of  this  case.  Here  the  plain- 
tiff is  in  possession  of  the  lot  fti^d  once  had 
possession  of  the  triangle  in  dispute,  and 
the  defendant  and  its  predecessors  in  title 
had  never  had  possession  of  any  part  there- 
of prior  to  the  trespass  complained  ol  '^• 
tie  to  land  gives  to  the  owner  constructive 
possession  of  it  so  as  to  enable  him  to  main- 
tain trespass,  unless  there  is .  adverse  pos- 
session or  right  in  some  other  person,  by 
contract  or  operation  of  law,  to  the  exclu- 
sion of  the  owner."  Storrs  v.  Feick,  24  W. 
Va.  606.  Here  the  plaintiff  had  actual  pos- 
session, and  has  never  been  wholly  ousted  or 
excluded,  while  the  defendant  never  had 
had  actual  possession  until  the  alleged  tree- 
pass  occurred.    The  tttla  is  <mly  incidental- 
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ly  inyolved  under  such  circamstancee;  the 
real  purpose  and  object  of  the  action  being 
the  recovery  of  damages. 

[10]  The  action  of  the  court  in  refusing 
nine  spedal  Interrogatories  to  the  Jury,  re- 
guested  under  the  provisions  of  section  5  of 
chapter  131  of  the  Code,  Is  complained  of. 
No.  1  asked  the  Jury  to  state  in  what  year 
the  excavation  and  wall  were  built  No.  2, 
what  company  made  the  excavation  and  built 
the  wall;  No.  3,  whether  the  plaintiff  was 
then  owner  of  the  land  on  which  they  were 
built;  No.  4,  how  she  became  vested  with 
the  tlUe ;  No.  5,  which  of  the  two  lines  Indi- 
cated on  the  plat,  If  either  of  them,  was  the 
true  line  between  the  lots,  and,  if  neither, 
where  the  true  line  is;  Nos.  G,  7,  8,  and  9, 
what  damage  was  done  by  the  entry  on  the 
lot  and  building  of  the  wall,  what  amount  of 
damage  by  a  wooden  trough  on  the  wall,  ex- 
tending over  on  plaintiff's  lot  through  which 
water  passes  and  was  discharged  thereon, 
what  amount  of  damage  was  done  by  the 
casting  of  mud,  sand,  and  filth  on  plaintiff's 
lot,  and  what  by  surface  water,  rain,  and 
m^ted  snow  collected  and  cast  In  a  body  on 
the  lot  by  the  defendant. 

[11]  The  court  properly  refused  all  of 
these  requests  because  no  response  to  any 
one  of  them,  nor  responses  to  all  of  them  com- 
bined, whatever  they  might  have  been,  would 
have  been  Inconsistent  with  a  general  verdict 
In  her  favor,  within  the  meaning  of  the  stat- 
ute. No.  1  Is  bad  for  Immateriality,  since 
the  injury  is  a  continuing  one;  and  the  stat- 
ute of  limitations  would  not  preclude  recov- 
ery for  damage  within  five  years  before  the 
action  was  brought  It  was  evidently  asked 
in  view  of  the  contention  that  the  injury  was 
permanent  wlthiu  the  law  of  trespass.  No. 
2  is  inconclusive  because  there  was  a  liabili- 
ty upon  the  defendant  for  maintaining  the 
excavation  and  the  wall,  If  the  plaintiff  was 
owner  of  the  lot  or  had  possession  of  the 
same  when  the  wall  was  built,  although  an- 
other company  had  actually  built  it,  in  the 
absence  of  proof  of  title  in  the  defendant 
No.  8  was  bad  because  the  plaintiff's  posses- 
sion alone,  without  ownership  of  the  land, 
was  a  sufficient  basis  of  recovery,  tn  the  ab- 
sence of  proof  of  title  in  the  defendant  No. 
4  is  bad  for  the  same  reason.  Likewise  No. 
6.  The  remaining  four  seek  only  an  itemi- 
zation of  the  damages,  in  case  of  liability. 
They  do  not  go  to  the  question  of  liability  at 
all.  No  combination  of  answers  to  all  of 
them  would  have  precluded  a  recovery. 

The  statute,  authorizing  interrogatories, 
was  not  designed  to  permit  any  and  all  sorts 
of  questions,  nor  questions  bearing  upon  ma- 
terial matters  involved  in  a  trial  merely  be- 
cause of  their  materiality.  The  purpose  was 
to  enable  a  party  to  elidt  a  special  finding  on 
some  question  or  a  series  of  questions,  which, 
if  found  in  his  favor,  would  show  there  is 
right  to  recover,  in  the  case  of  the  plaintiff, 
of  the  absence  of  any  ground  of  liability 
whatever,  in  the  case  of  the  defendant,  so  that 


the  court,  in  case  of  a  general  verdict  oontza- 
ry  to  the  facts  so  specially  found,  may  dis- 
regard the  general  verdict  and  render  Judg- 
ment in  accordance  with  the  special  find- 
ings, not  grant  a  new  trial  or  scale  down  the 
verdict  The  statute  authorizes  these  special 
findings  in  either  of  two  forms:  Separate 
verdicts  upon  one  or  more  of  the  Issues,  or 
findings  in  writing  upon  particular  questions 
of  fact  stated  in  writing.  The  final  sentoice 
of  the  section,  dealing  with  the  effect  of  such 
findings,  and  showing  the  purpose  for  which 
they  are  authorized,  says:  "Where  any  such 
separate  verdict  or  special  finding  shall  be 
inconsistent  with  the  general  verdict  the  for- 
mer shall  control  the  latter,  and  the  court 
shall  give  judgment  accordini^."  It  was 
not  Intended  to  allow  these  interrogatories 
for  the  purpose  of  finding  some  ground  upon 
which  to  obtain  a  new  trial  for  insufficiency 
of  the  evidence  as  to  some  item  in  the  de- 
mand sued  for  or  the  like,  but  to  enable  the 
court  to  see  whether  it  shall  give  final  Judg- 
ment for  the  plaintiff  or  the  defendant 

In  Peninsular  Land  Ck>.  v.  Insurai^ce  Go., 
35  W.  Va.  666,  14  S.  EL  237,  this  court  adoptr 
ed  the  view  here  stated,  and  announced  its 
conclusion  in  the  following  terms:  '*The  spe- 
cial findings,  taken  as  a  whole,  must  be  (dear- 
ly inconsistent  with  the  general  verdict  ^uid, 
to  be  iuconslstent  they  must  clearly  exclude 
every  conclusion  that  would  authorize  a  ver- 
dict for  the  plaintiff."  The  questions  must 
go  to  such  vital  matters,  and  be  so  framed 
as  to  reach  them,  else  the  court  may  proper- 
ly refuse  them.  In  the  case  Just  referred  to. 
Judge  Holt  said:  "Inasmuch  as  they  con- 
trol the  general  verdict,  and,  when  Inconsist- 
ent therewith,  the  Judgment  of  the  court 
must  be  based  upon  them,  the  Importance  of 
submitting  proper  questions  becomes  appar- 
ent, for,  if  the  questions  are  immaterial-* 
that  is,  not  dedslve  of  the  issue — the  an- 
swers will  be  so  also  if  responsive^  so  that  it 
will  be  the  duty  of  the  court,  in  that  event, 
to  render  Judgment  on  the  general  verdict. 
The  special  findings,  taken  as  a  whole,  must 
be  consistent  with  the  general  verdict,  or 
the  fact  found  in  any  one  or  more  of  the  an- 
swers must  clearly  exclude  every  reasonable 
conclusion  that  will  authorize  a  recovery  by 
the  plaintiff.  Such  antagonism  to  the  gen- 
eral verdict  must  be  such  as  to  exclude  every 
ground  of  recovery  that  there  is  any  evidence 
tending  to  prove."  He  interpreted  Bridse 
Ck>.  V.  Bridge  Co.,  84  W.  Ya.  156,  11  a  SL 
1009,  as  harmonizing  with  the  views  he  Uiere 
ezpressed.  In  that  case  the  court  said:  «'lt 
is  not  erroneous  to  refuse  to  permit  rocb 
questions  to  be  propounded,  when  they  are 
immaterial  or  irrelevant,  and  unless  the  an- 
swers thereto,  if  contrary  to  the  general  ver- 
dict, would  control  the  same  and  be  conclu- 
sive." Kerr  v.  Lunsford,  81  W.  Va.  659,  S 
S.  E.  493,  2  L.  B.  A.  668,  is  to  the  same  ef- 
fect In  Bess  V.  Railroad  Oo.,  35  W.  Va.  482, 
14  a  B.  234,  29  Am.  St  Bep.  820,  the  Jury, 
by  its  answer  to  an  interrogatory,  showed 
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tlie  plaintiff  had  failed  to  make  out  an  es- 
sential element  of  his  case.  On  the  question 
whether  or  not  judgment  should  be  rendered 
for  the  defendant,  the  court  was  equally  di- 
vided, and  for  that  reason  a  hew  trial  was 
granted  and  the  case  remanded.  Judge 
Brannon,  who  wrote  the  opinion,  said: 
"Judge  I/ucas  is  of  opinion  that  answer  to 
question  No.  6  relieves  the  uncertainty  of  an- 
swer to  question  No.  5,  and  would  affirm  the 
Judgment,  while  the  other  three  members  of 
the  court  would  reverse  it  Judge  £higlish 
and  I  would  render  Judgment  for  the  defend- 
ant because  of  the  inconsistency  of  the  an- 
swer to  special  question  given  with  the  gen- 
eral verdict"  Clearly,  therefore,  a  majority 
of  the  court  thought  the  purpose  of  interrog- 
atories was  not  to  obtain  ground  for  a  new 
trial,  but  to  determine  how  final  Judgment 
should  be  rendered.  The  ruling  in  Penning- 
ton v.  Glllaspie,  66  W.  Va.  643,  66  S.  E.  1009, 
adheres  to  the  same  principle.  That  was  an 
action  under  the  civil  damage  act  against  a 
saloon  keeper.  Punitive  damages  could  not 
be  inflicted  unless  there  was  actual  damage. 
The  trial  court  refused  an  interrogatory  as 
to  how  much  actual  damage  the  plaintiff  had 
suffered,  and  this  court  held  that  it  should 
have  been  given,  saying:  "Before  exemplary 
damages  can  be  found  actual  damages  for  in- 
Jury  to  the  person,  property  or  means  of  sup- 
port, supported  by  evidence,  must  be  found." 

After  having  found  reversible  error,  out^ 
side  of  the  ruling  on  the  motion  to  set  aside 
the  verdict,  we  do  not,  as  a  rule,  inquire  as 
to  the  suffijciency  of  the  evidence.  We  do  so, 
under  such  circumstances,  in  very  plain  cas- 
es only,  a  class  to  which  this  one  does  not 
belong. 

For  the  errors  noted  here,  the  Judgment 
wHl  be  reversed,  and  a  new  trial  awarded. 

BOBINSON,  J.  The  last  statement  in 
point  8  of  the  syllabus  does  not  meet  my  ap- 
proval Where  one  is  holding  under  mere 
claim  by  possession — ^has  no  paper  to  define 
the  extent  of  his  possession — ^it  goes  no  far- 
ther than  his  actual  possession  by  indosure, 
cultivation,  or  improvement  He  can  not 
merely  claim  to  an  imaginary  line.  His  po»> 
session,  which  is  the  sole  basis  of  his  claim, 
can  take  him  no  farther  than  it  actually  goes. 

In  this  view  Judge  BBANNON  concurs. 


(12  V7.  Va.  92) 

BOBQBTS  ▼.  MABTIN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  191B.) 

(ByUdbm  ty  the  Court.) 

L  Watebs  and  Wateb  Courses  ({  78*)  — 
Natxjbal  Wateb  Coubse— Divebsion. 
.  A  diversion  of  a  natural  water  course, 
though  without  actual  damage  to  a  lower  ripa- 
rian owner,  is  an  infringement  of  a  legal  right 
and   imports  damage. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §§  67-09;  Dec.  Dig. 


2.  Watbbs  ▲iiD  Wateb  Coubses  tt  40*)  — 

BiPABiAN  Bights— Natube  and  cQxteitt. 
The  right  of  a  riparian  proprietor  to  have 
the  water  of  tl)e  stream  pass  his  land  in  its 
natural  flow  is  a  right  annexed  to  the  soil  and 
exists  as  parcel  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  32;  Dec  Dig.  I 
40.*] 

3.  Watebs  and  Wateb  Coubses  {%  40*)  — 
BiPABiAN  Bights— Natube  >nd  £#xtent. 

The  right  of  a  riparian  owner  to  the 
natural  flow  of  the  stream  i^  not  dependent  up* 
on  its  value  to  him  or  the  use  which  he  malses 
of  it 

W^EM.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §  32;  Dec  Dig.  I 
40.*] 

4.  Watebs  and  Wateb  Coubses  (i  42*)  — 
BiPABiAN  Bights— Natube  and  jSolixst, 

The  right  of  a  lower  riparian  owner  to  the 
natural  flow  of  the  stream  is  subject  only  to  a 
reasonable  use  of  ^e  water  by  the  upper  ripari- 
an owners  as  it  runs  through  their  lands  be- 
fore reaching  his. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  %%  33,  34;  Dec  Dig. 
§  42.*] 

6.  Watebs  and  Wateb  Coubses  (I  79*)  — 
BiPABiAN  Bights- Natube  and  ESxtent. 
No  legal  right  exists  in  a  riparian  owner 
to  divert  water  of  the  stream  for  use  beyond 
his  riparian  land,  and  any  such  diversion  and 
use  is  an  infringement  of  the  rights  of  lower 
riparian  proprietors  who  are  thereby  deprived 
of  the  flow. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  70,  71 ;  Dec  Dig. 
§  79.*] 

6.  Watebs  and  Wateb  Coubses  (§  84*)  — 
BiFABiAN  Bights— Natube  and  Extent. 

If  the  diversion  of  water  from  riparian 
land  for  use  elsewhere  is  not  so  inconsiderable, 
when  the  amount  diverted  is  viewed  relatively 
with  the  stream  at  its  lowest  stage,  as  to  be 
excluded  under  the  maxim  de  minimis  non  ca- 
rat lex,  a  lower  riparian  owner  may  have  re- 
dress against  the  diversion. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  76;  Dec  Dig.  | 
84.*] 

7.  Watebs  and  Wateb  Coubses  ({  79*)  — 
Natubal  Wateb  Coubse— Divebsion. 

A  stream  begins  at  its  source,  when  it 
comes  to  the  surface,  and  a  diversion  of  it  at 
the  spring  head  is  just  as  much  a  diversion  as 
if  the  water  had  been  taken  lower  down. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  %%  70,  71 ;  Dec  Dig. 
§  79.*] 

8.  Watebs  and  Wateb  Coubses  ({  85*)  — 
Natural  Wateb  Coubs»— Divebsion. 

Equity  has  jurisdiction  to  vindicate  the 
right  of  a  riparian  owner  to  tiie  natural  flow 
of  the  stream  by  restraining  an  unlawful  di- 
version of  the  water  from  its  natural  course. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §§  84-88;  Dec  Dig. 
§  85.*] 

Appeal  from  Qrcnit  Court,  Mineral  County. 

Suit  in  equity  by  A  P.  Roberts  against 
Joseph  Martin  and  others.  From  a  decree 
for  defendants,  plaintiff  appeals.  Reversed 
and  rendered. 

W.  H.  Griffith,  of  Keyser,  for  appellant 
Frank  CI  Reynolds,  of  Keyser,  for  appellees. 


*For  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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RjOBINSON,  J.  A  small  stream  flows 
through  the  land  of  plaintiff,  power  from 
whi^  \b  utilized  by  him  in  the  operation  of 
an  old  style  grist  mill.  The  source  of  the 
stream  is  in  certain  springs  on  a  tract  of 
land  owned  by  another,  immediately  above 
plaintiffs  land.  Defendants  purchased  from 
the  owner  of  this  upper  tract  the  right  to 
one  of  the  springs.  From  this  spring,  they 
have  conducted  water  by  a  small  pipe  line, 
around  the  land  of  plaintiff,  to  the  store  and 
dwellings  on  their  own  premises  below  the 
mill.  Here  the  water  from  the  pipe  line 
supplies  certain  domestic  and  other  wants 
of  defendants.  It  is  then  turned  into  a 
watering  trough  at  the  road  side,  from  which 
it  is  allowed  to  find  its  way  again  to  the 
stream  below  plaintiff's  mill. 

By  this  suit  plaintiff  sought  to  enjoin  the 
diversion  of  the  water  from  the  stream.  Up- 
on a  hearing  of  the  cause  on  the  bill,  an- 
swers, and  depositions,  the  relief  prayed  for 
was  denied,  though  right  to  sue  at  law  was 
reserved  to  plaintiff. 

[1]  Only  a  small  quantity  of  water  is  tak- 
en from  the  stream.  But  viewed  relatively 
with  the  size  and  general  character  of  the 
stream,  the  quantity  diverted  therefrom  is 
perceptible  and  material. 

That  such  a  diversion  is  unlawful  and  will 
be  enjoined  by  a  court  of  equity  is  beyond 
doubt  It  may  be  that  plaintiff  is  not  ac- 
tually damaged  in  the  operation  of  his  mill 
by  the  diversion.  He  is  damaged  by  the 
infringement  of  a  right  That  right  a  court 
of  equity  will  preserve  to  plaintiff.  In  an 
early  case,  in  which  the  learned  opinion  was 
written  by  Mr.  Justice  Story,  it  was  held: 
"Actual  perceptible  damage  is  not  indispens- 
able as  the  foundation  of  an  action.  It  is 
sufficient  to  shew  a  violation  of  a  right  The 
law  will  presume  some  damage  In  such  a 
case.  A  fortiori,  where  the  act  done  is  such 
that,  by  its  repetition  or  continuance,  it  may 
become  the  foundation  or  evidence  of  an 
adverse  right  A  party  may  recover  at  law 
nominal  damages  for  a  diversion  of  a  water 
course,  where  no  actual  danmge  has  occur- 
red, as  a  means  of  establishing  and  protect- 
ing his  right  A  fortiori,  he  may  assert  his 
right  in  equity,  by  a  writ  of  injunction." 
Webb  V.  Portland  Manufacturing  Co.,  3 
Sumn.  189,  Fed.  CJas.  No.  17,322.  A  recog- 
nized authority  says:  '*That  a  diversion  of 
a  watercourse,  without  actual  injury  to  a 
riparian  owner  lower  down  the  stream,  legal- 
ly imports  damage  (because  it  Is  an  infringe- 
ment of  right),  is  a  doctrine  powerfully  sus- 
tained by  American  authoritie&"  Angell  on 
Watercourses  (7th  Ed.)  i  135. 

[2]  Plaintiff,  whether  he  has  a  mill  or  not, 
and  regardless  of  the  fact  that  the  mill 
has  been  operated  on  the  stream  for  many 
years,  is  entitled  as  a  riparian  owner  to  have 
the  stream  which  washes  his  land  flow  as 
it  is  wont  by  nature  without  diminution  or 
alteration.    He  may  Insist  that  the  stream 


shall  flow  to  his  laud  In  the  usual  quantl^. 
In  Its  natural  place  and  at  its  natural  height, 
and  that  it  shall  flow  off  the  land  to  bis 
neighbor  below  in  its  accustomed  place  and  at 
its  usual  level.  While  he  has  no  property 
in  the  water  itself,  yet  his  right  to  the 
natural  flow  of  the  water  will  be  regarded 
and  protected  as  property.  His  right  to  have 
the  water  pass  his  land  In  its  natural  cur- 
rent is  not  an  easement  or  appurtenance; 
but  it  is  a  right  annexed  to  the  soil  which 
he  owns.  The  right  exists  jure  naturae  as 
parcel  of  thie  land.  Goxxld  on  Waters  (3d  Ed.) 
i  204;  Pomeroy  on  Biparian  Bights,  §§  7-9. 
The  flow  of  the  water  in  its  natural  way  and 
at  its  natural  height  is  a  part  of  plaintiff's 
landed  estate.  Interference  with  the  flow  is 
the  infringement  of  a  property  right  of 
plaintiff  for  which  he  may  have  redress  as 
readily  as  for  violation  of  his  right  to  any 
other  portion  of  the  soil. 

[3]  Defendants,  by  their  act  is  taking  the 
water,  are  clearly  infringing  the  right  of 
plaintiff  as  a  riparian  owner.  They  are  dis- 
turbing the  natural  flow  of  the  stream  to 
which  he  is  entitled,  by  reducing  the  quan- 
tity of  water  that  would  naturally  flow 
therein.  Their  act  is  an  unlawful  one.  It 
does  not  matter  whether  plaintiff  is  actually 
damaged.  Nor  does  it  matter  that  plaintiff 
does  not  need  the  water  for  use.  Their  act 
interferes  with  plaintiff's  right — the  full  en- 
joyment of  his  property  without  molestation. 
And,  using  the  language  of  a  Pennsylvania 
case,  relating  to  such  a  right  "the  wrong 
must  cease,  no  matter  how  trifling  it  may 
seem.  The  right  of  the  plaintiff  is  absolute 
to  be  restored  to  the  full  enjoyment  of  his 
own  property,  and  is  not  dependent  in  any 
manner  upon  its  value  either  to  himself  or 
to  his  adversary."  Wheatley  v.  CHirisman, 
24  Pa.  298,  64  Am.  Dec.  657.  .  One  may  not 
disturb  another's  fleld  simply  because  no  ac- 
tual damage  is  done  thereby;  the  owner  of 
the  field  is  entitled  to  hold  it  free  from  dis- 
turbance by  another  regardless  of  the  amount 
of  damage.  The  same  principle  appUeB  to 
a  riparian  owner's  right  to  have  the  un- 
disturbed flow  of  the  stream. 

[4]  Of  course  the  right  of  a  lower  riparian 
owner  to  the  natural  flow  of  the  stream 
through  hia  land  is  subject  to  reasonable 
uses  of  the  water  by  upper  riparian  owners 
as  it  nins  through  their  lands  before  reach- 
ing hi&  2  Famham  on  Waters,  §  464.  £2acli 
riparian  proprietor  has  a  right  to  a  reason- 
able use  of  the  waters  flowing  through  or 
by  his  land,  for  the  purpose  of  supplying 
his  natural  wants.  Says  Chancellor  Kent: 
*'Every  proprietor  of  lands  on  the  banks  of 
a  river  has  naturally  an  equal  right  to  the 
use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands,  as  it  was  wont  to  mn 
(currere  solebat),  without  diminution  or  al- 
teration. No  proprietor  has  a  right  to  use 
the  water,  to  the  prejudice  of  other  pro 
prietors,  above  or  below  him,  unless  he  ha^ 
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a  prior  right  to  dlyert  it,  or  a  title  to  some 
ezdofllye  enjoyment  He  has  no  pi;ppert7  in 
the  water  itself,  but  a  simple  usufruct  while 
it  passes  along.  Agua  currit  et  debet  cur- 
rere  ut  currere  solebat  is  the  language  of 
the  law.  Though  he  may  use  the  water 
while  it  runs  over  his  land  as  an  incident 
to  the  land,  he  cannot  unreasonably  detain 
it,  or  glye  it  another  direction,  and  he  must 
return  it  to  its  ordinary  channel  when  it 
leayes  his  estate.  Without  the  consent  of 
the  adjoining  proprietors,  he  cannot  diyert 
or  diminish  the  quantity  of  water  which 
would  otherwise  descend  to  the  proprietors 
below.  *  *  •  This  is  the  clear  and  set- 
fled  general  doctrine  on  the  subject,  and  all 
the  difficulty  that  arises  consists  in  the  ap- 
Idlcation.  The  owner  must  so  use  and  ap* 
ply  the  water  as  to  work  no  material  injury 
er  annoyance  to  his  neighbor  below  him, 
who  has  an  equal  right  to  the  subsequent 
use  of  the  same  water.  •  •  «  Streams  of 
water  are  intended  for  the  use  and  comfort 
of  man,  and  it  would  be  unreasonable  and 
contrary  to  the  uniyersal  sense  of  mankind 
to  debar  eyery  riparian  proprietor  from  the 
application  of  the  water  to  domestic,  agri- 
cultural, and  manufacturing  purposes,  pro- 
yided  the  use  of  it  be  made  under  the  limita- 
tions which  have  been  mentioned ;  and  there 
will,  no  doubt,  inevitably  be,  in  the  exercise 
of  a  perfect  right  to  the  use  of  the  water, 
some  eyaporation  and  decrease  of  it,  and 
some  yariations  in  the  weight  and  yeloclty 
of  the  current  But  de  minimis  non  curat 
lex,  and  a  right  of  action  by  the  proprietor 
below  would  not  necessarily  flow  from  such 
ccmsequences,  but  would  depend  upon  the 
nature  and  extent  of  the  complaint  or  In- 
Jury,  and  the  manner  of  using  the  water. 
All  that  the  law  requires  of  the  party,  by 
or  oyer  whose  lands  a  stream  passes,  is  that 
he  should  use  the  water  in  a  reasonable 
manner,  and  so  as  not  to  destroy,  or  render 
useless,  or  materially  diminish,  or  affect,  the 
application  of  the  water  by  the  proprietors 
aboye  or  below  on  the  stream.**  8  Kent, 
Oom.  489. 

[6]  Defendants,  howeyer,  are  not  making 
use  of  the  water  of  the  stream  as  riparian 
owners.  Use  of  the  water  is  not  made  on 
the  riparian  landL  Defendants  are  not  up- 
per riparian  owners.  It  Is  true  they  claim 
the  right  to  take  the  water  under  purchase 
from  the  upper  riparian  owner.  But  may 
the  latter  make  sale  of  the  water  to  the  in- 
fringement of  plaintifTs  right  to  enjoy  the 
flow  through  his  land?  By  making  sale  of 
the  water  to  defendants,  the  upper  riparian 
owner  is  not  supplying  a  natural  want  of 
himself  as  a  riparian  owner.  He  is  not  mak- 
ing the  reasonable  and  ordinary  use  of  the 
water  that  he  himself  niight  make  on  the 
riparian  land.  Defendants,  claiming  under 
him,  can  haye  no  greater  right  than  he.  The 
diyerslon  of  the  water  by  the  pipe  line  to 
non-rlparlan  land  is  an  extraordinary  use  to 


which  the  dparlan  owner  who  sold  to  de- 
fendants is  not  entitled  by  the  law  relating 
to  riparian  rights.  It  is  not  the  reasonable 
use  contemplated  by  the  law  of  riparian 
ownership.  No  reasonable  use  of  the  water  ' 
is  made  in  connection  with  the  riparian 
land,  but  the  water  is  taken  therefrom  and 
conducted  wholly  around  the  land  of  plain- 
tiff, so  that  he  is  deprived  of  his  legal  right 
to  its  flow  in  the  natural  course.  Reason- 
able use  of  the  water  in  connection  with  the 
riparian  land  la  legal,  but  any  use  of  the 
water  elsewhere  by  a  diversion  of  the  water, 
without  returning  it  to  the  stream  for  the 
use  of  lower  proprietors,  is  wholly  wrongful. 
The  distinction  here  drawn  is  not  always 
observed,  but  it  should  be  marked.  The 
learned  Judge  Gooley,  in  a  case  involving 
rights  in  relation  to  uses  of  water  as  between 
adjoining  riparian  proprietors  on  their  re- 
spective riparian  lands,  said:  "In  consider^ 
Ing  the  case  it  may  be  remarked  at  the  out* 
set  that  it  differs  essentially  from  a  case  in 
which  a  stream  had  been  diverted  from  its 
natural  course  and  turned  away  from  a 
proprietor  below.  No  person  has  a  right  to 
cause  such  a  diversion,  and  it  is  wholly  a 
wrongful  act,  for  which  an  action  will  lie 
without  proof  of  special  damage.  It  differs, 
also,  from  the  case  of  an  interference  by  a 
stranger,  who,  by  any  means,  or  for  any 
cause,  diminishes  the  flow  of  the  water ;  for 
this  also  is  wholly  wrongful,  and  no  question 
of  the  reasonableness  of  his  action  in  caus- 
ing the  diminution  can  possibly  arise."  Du- 
mont  V.  Kellogg,  20  Mich.  420,  18  Aul  Rep. 
102.  No  legal  right  exists  in  a  riparian 
owner  for  the  use  of  the  water*  beyond  his 
riparian  land,  and  any  such  use  is  an  in- 
fringement of  the  rights  of  the  lower  xi- 
parian  proprietors,  who  are  thereby  deprived 
of  the  flow.  Qould  v.  Baton,  117  CaL  589,  49 
Pac.  577,  38  Ia  B.  A.  181 ;  Gould  v.  Stafford, 
77  Cal.  66,  IS  Pac.  879;  Heilbron  v.  Fowler 
Switch  Canal  Ga,  75  Gal.  426,  17  Pac  635, 
7  Am.  St  Hep.  183;  WiUlams  v.  Wadsworth, 
51  Conn.  277 ;  Hayden  v.  liong,  8  Or.  244. 

[6]  Emery,  Vice  Ghancellor,  in  Peterson  v. 
East  Jersey  Water  Go.,  74  N.  J.  Eg.  49,  70 
AtL  472,  affirmed  77  N.  J.  Eq.  588»  78  AU. 
1184,  htid:  *^hat  the  diversion  of  the  water 
by  the  defendant  for  the  purposes  of  sale  is 
an  Infringement  of  the  complainant's  right 
as  a  lower  riparian  owner  to  the  continued 
flow  of  the  stream,  and  that  without  proof 
of  any  actual  or  perceptible  damage,  so  far 
as  the  establ^thment  of  its  legal  right  \a 
concerned,  if  the  diversion  is  of  such  a  per- 
ceptible and  sensible  amount  as  not  to  be 
excluded  under  the  maxim  *de  minimis,'  com- 
plainant is  entitled  to  resort  to  this  court  for 
protection,  in  view  of  the  fact,  against  de- 
fendant's claim  of  the  right  to  divert  and 
to  continue  the  diversion."  And  it  was  fur- 
ther held  by  the  Vice  Ghancellor  that  in  de- 
termining whether  the  maxim,  de  minimis 
non  curat  lex,  shall  be  applied  to  prevent 
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Injiinctlye  relief  against  the  diversion,  the 
condition  of  the  stream  at  the  time  of  Its 
lowest  stage  must  be  considered,  and  not  the 
average  flow. 

Now,  in  the  case  before  ns  the  maxim  re- 
ferred to  can  not  be  invoked.  During  the 
summer,  the  small  stream  has  such  a  low 
stage  of  water  that  the  amount  conducted 
away  by  the  pipe  line  is  no  inconsiderable 
part  of  that  which  could  then  flow  through 
plaintiff's  land  but  for  the  diversion.  No 
doubt  a  diversion  of  water  from  the  current 
of  the  Great  Kanawha  River  by  a  pipe  line 
no  larger  than  an  inch  at  the  outlet  would 
be  so  inconsiderable  as  to  meet  no  recogni- 
tion on  the  complaint  of  a  lower  riparian 
owner.  But  plalntUTs  case  is  entirely  differ- 
ent The  current  of  the  stream  at  its  low 
stage  is  perceptibly  diminished.  We  need  not 
detail  evidence.  That  the  water  at  the  low 
stage  is  materially  reduced,  palpably  appears 
from  the  facts  and  circumstances  proved. 
Indeed,  it  would  seem  from  the  evidence  of 
disinterested  witnesses,  one  a  millwright 
well  acquainted  with  the  mill  and  its  water- 
power,  that  the  diversion  is  sufllcient  to  de- 
lay the  operation  of  the  mill  at  the  low 
stage  of  water,  were  that  fact  Important  in 
the  vindication  of  plaintiff's  right  to  the 
natural  flow  of  the  stream. 

[7]  Though  the  diversion  of  the  water  is 
made  from  a  spring,  yet  It  appears  clearly 
that  the  spring  is  a  source  of  the  stream. 
Therefore,  a  diversion  of  the  water  from  the 
spring  is  nevertheless  a  diversion  of  the 
stream.  **A  river  begins  at  its  source,  when 
it  comes  to  the  surface;  and  a  stoppage  of 
it  at  the  spring-head  is  Just  as  much  a  di- 
version as  if  the  water  had  been  taken  lower 
down."    Angell  on  Watercourses,  1 108q. 

[t]  The  diversion  of  the  water  is  a  private 
nuisance.  Angell  on  Watercourses,  f  388. 
The  unlawful  act  of  defendants  will,  In  time, 
ripen  into  an  adverse  right  if  permitted  to 
continue.  Equity  affords  complete  and 
speedy  redress  in  the  premises.  '*It  is  well 
established  that  Courts  of  Equity  have  con- 
current jurisdiction  with  Ck)urts  of  Law,  in 
cases  of  private  nuisances ;  and  the  Interfer- 
ence of  the  former  by  injunction  Is  founded 
upon  the  ground  of  restraining  Irreparable 
mischief,  or  of  suppressing  oppressive  and  In- 
terminable litigation,  or  of  preventing  a  mul- 
tiplicity of  suits."  Angell  on  Watercourses, 
§  444.  In  this  connection  Mr.  Justice  Story 
said :  "If,  then,  the  diversion  of  water  com- 
plained of  in  the  present  case  is  a  violation 
of  the  right  of  the  plaintiffs,  and  may  perma- 
nently Injure  that  right,  and  become,  by  lapse 
of  time,  the  foundation  of  an  adverse  right 
in  the  defendant,  I  know  of  no  more  fit  case 
for  the  interposition  of  a  Court  of  £3qulty,  by 
way  of  injunction,  to  restrain  the  defendants 
from  such  an  injurious  act"  Webb  v.  Port- 
land Manufacturing  Go.,  supra.  In  40  Oyc 
615,  many  cases  are  cited  to  sustain  the  text 


that  "equity  has  jurisdiction  to  restrain  the 
unlawful,  diversion  of  a  natural  waterw 
course." 

It  may  be,  as  is  suggested  In  the  brief  for 
defendants,  that  plaintiff's  mill  Is  useless  In 
these  modem  days  and  that  he  does  not  need 
the  water.  It  may  be  that  in  good  morals 
plaintiff  should  not  deny  the  use  of  the  water 
to  defendants,  his  neighbors.  These  consider- 
ations can  have  no  place  In  the  determina- 
tion of  this  suit  Plaintiff  does  object  to  the 
diversion.  He  does  show  violation  of  a  right 
belonging  to  him,  which  the  law  will  vindi- 
cate. He  asks  that  the  right  be  vindicated, 
and  the  law  which  guarantees  it  to  him 
must  respond.  One  may  have  timber  going 
to  waste  on  his  land,  which  his  nel^bor 
would  like  to  use,  still  he  may  vindicate  his 
right  to  let  it  waste  there,  by  legally  prevent- 
ing it  from  being  carried  from  his  land.  So 
it  is  with  water  under  the  circumstances  of 
this  case. 

An  order  will  be  made  reversing  the  decree. 
The  unlawful  diversion  of  the  water  ftom 
the  stream  will  be  perpetually  enjoined.  A 
decree  to  that  effect  will  be  entered  here,  it 
being  the  decree  which  the  court  below 
should  have  entered. 

(72  W.  Va.  105) 
BROWN  &  HILL  v.  McCABB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1913.) 

(ByUaluB  ly  the  Court,) 
Reformation    of    Instruments     ({    45*) — 

GBOUNDS— MiSTAKB. 

A  deed  will  not  be  corrected  and  reformed 
for  alleged  mutual  mistake  therein,  except  up- 
on evidence  clear,  convincing,  and  free  from 
reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f|  157-193;  Dec 
Dig.  §  45.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  in  equity  by  M.  M.  Brown  and  an- 
other, partners  doing  business  as  Brown  ft 
HUl,  against  Thomas  McCabe.  From  a  de- 
cree for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

B.  A.  Bowers,  of  BUrlns,  for  appellant  W. 
B.  &  B.  L.  Maxwell,  of  Blkins,  for  appellees. 

MILLBR,  J.  The  decree  appealed  from 
was  that  defendant  pay  plaintiffs  nine  hun- 
dred and  thirty-seven  dollars  and  s  venty- 
slx  cents. 

BlaintilCs*  right  of  action  was  based  on  the 
provisions  of  a  contract  and  deed  for  the 
sale  and  conveyance  of  certain  timber  on  a 
tract  of  land  in  Randolph  county.  The  pro- 
vision in  the  deed  is:  "It  is  understood  and 
agreed  that  the  taxes  upon  the  property  here- 
in conveyed  until  the  same  shall  be  remov- 
ed shall  be  paid  in  equal  shares  by  the  par- 
ty of  the  first  part  and  the  party  of  the  sec- 
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ond  part  for  the  period  of  six  years,  and 
after  six  years  shall  be  paid  by  the  party 
of  the  fiiecond  part  as  long  as  he  shall  re- 
main in  possession  of  said  land,  but  the 
party  of  the  second  part  shall  not  be  liable 
for  any  taxes  leyied  or  assessed  against  the 
land  owing  to  increased  valuation  of  the 
same  by  reason  of  the  presence  therein  or 
operations  thereon  for  oil,  coal,  gas  or  other 
valuable  minerals,  or  liable  for  any  of  the 
taxes  after  the  said  property  has  been  re- 
moved and  he  has  given  up  possession."  The 
provision  of  the  contract  is:  "It  is  agreed 
that  the  taxes  upon  the  said  timber,  until 
removed  shall  be  paid  by  the  parties  of  the 
first  &  second  part  for  6  years,  and  the  said 
second  party  shall,  at  the  termination  of  the 
said  operation  of  said  tract  of  timber,  shall 
have  the  right  to  remove  any  and  all  im- 
provements placed  upon  said  land." 

Defendant  filed  a  cross-answer  alleging 
mutual  mistake  in  the  deed  and  contract, 
and  sought  reformation  thereof.  It  is  charg- 
ed in  the  answer  for  cross-relief  "that  when 
said  contract  was  entered  into  it  was  known 
and  recognized  by  this  defendant  and  said 
plaintiff  M.  M.  Brown  that  the  said  real  es- 
tate consisting  of  land  and  standing  timber 
was  a£Nsessed  for  taxes  as  an  entirety,  or  as 
land  in  fee  simple  in  its  general  significance, 
embracing  all  timber,  mineral  and  surface, 
as  well  as  all  else;  and  anticipating  no 
change  in  the  method  which  then  obtained 
of  assessing  said  property,  it  was  the  under- 
standing and  clear  intention  of  the  parties 
that  the  taxes  on  said  land  should  be  borne 
or  .shared,  for  the  ensuing  period  of  six 
years,  by  this  defendant  and  said  M.  M. 
Brown  in  such  manner  as  would  result  in 
said  Brown  paying  the  tax  on  what  he  would 
own,  namely,  the  timber,  and  should  likewise 
result  in  said  McCabe  paying  the  tax  on 
what  he  continued  to  own,  namely,  the  land 
exclusive  of  the  timber."  And  tliat  to  have 
clearly  expressed  the  agreement  the  contract 
and  deed  should  have  provided  substantially 
as  follows:  "It  is  understood  and  agreed 
that  the  taxes  upon  the  said  land,  containing 
the  timber  hereby  conveyed,  until  the  said 
timber  shall  be  removed,  shall  be  paid  by 
the  parties  hereto  in  such  manner  as  will 
result  in  said  party  of  the  first  part  paying 
the  tax  on  the  land,  exclusive  of  the  timber, 
and  in  the  party  of  the  second  part  paying 
the  tax  on  said  timber;  and  to  effect  this  in- 
tention, the  tax  on  said  land  so  long  as  said 
timber  shall  not  be  assessed  separately  from 
the  land,  shall  be  paid  in  equal  shares  by  the 
party  of  the  first  part  and  the  party  of  the 
second  part,  for  the  period  of  six  years;  and 
if  the  said  timber  shall  be  assessed  sepa- 
rately from  said  land,  then  for  said  period 
of  six  years,  or  for  the  unexpired  portion 
thereof,  after  such  separate  assessments 
shall  be  made  and  continue,  said  party  of 
the  second  part  shall  pay  the  taxes  levied  or 
assessed  against  said  timber,  and  the  first 
party  shall  pay  the  taxes  levied  or  assessed 


against  said  land  exclusive  of  said  timber. 
But  after  the  expiration  of  the  said  period 
of  six  years,  and  so  long  as  the  party  of  the 
second  part  shall  remain  in  possession  of 
said  land,  the  party  of  the  second  part  shall 
pay  the  taxes  levied  or  assessed  against  both 
land  and  timber  regardless  of  whether  they 
are  assessed  separately  or  as  an  entirety. 
But  in  no  event  shall  the  party  of  the  sec- 
ond part  t>e  liable  for  any  taxes  levied  or 
assessed  against  said  land  owing  to  increased 
valuation  of  the  same  by  reason  of  the  pres- 
ence therein  or  operations  thereon  for  oil, 
coal,  gas  or  other  valuable  minerals,  or  lia- 
ble for  any  of  the  taxes  after  the  said  tim- 
ber has  been  removed  and  he  haa  given  up 
possession." 

And  the  prayer  of  the  answer  is  that  the 
contract  and  deed  be  corrected  accordingly, 
and  defendant  wholly  relieved  from  liability, 
and  that  the  attachment  be  dismissed  and 
discharged. 

To  this  cross-answer  plaintiff  replied  gen- 
erally and  specially,  denying  mutual  mistake, 
but  insisting  that  the  contract  and  deed,  both 
prepared  by  defendant  or  his  counsel,  con- 
tain the  contract  as  made,  and  pleading  and 
relying  thereon. 

The  evidence  offered  by  defendant  in  sup- 
port of  his  claim  of  mutual  mistake  con- 
sisted of  his  own  oral  testimony,  that  of  his 
lawyer  who  prepared  the  contract  and  deed, 
two  deeds  drafted  in  execution  of  the  con- 
tract tendered  plaintiff,  but  not  accepted,  and 
the  testimony  of  one  Harding,  an  attorney, 
once  representing  defendant,  to  the  effect 
that  on  one  occasion,  when  plaintiff  Brown 
was  demanding  payment  of  one-half  the  tax- 
es on  the  timber  and  while  examining  the 
record  of  the  deed  in  the  clerk's  office,  and 
particularly  that  provision  requiring  McCabe 
to  pay  one-half  the  taxes  on  the  property 
conveyed,  being  the  timber.  Brown  said  that 
was  not  the  intention  of  the  deed,  and  that 
he  did  not  want  to  collect  anything  from 
McCabe  on  account  of  the  taxes  on  the  tim- 
ber, that  the  understanding  was  that  each 
should  pay  the  taxes  on  his  own  property, 
he  on  the  timber,  McCabe  on  the  land  not 
including  timber.  At  the  time  of  this  conver- 
sation, as  Harding  admits,  Brown  had  paid 
the  taxes  on  the  timber  assessed  separately. 
Harding's  recollection  of  Brown's  language 
is  not  consistent  with  Brown's  demand  then 
being  made  for  half  the  taxes  paid.  The  pro- 
visions of  the  two  deeds  not  accepted,  but 
for  other  reasons  it  is  said  than  the  tax 
provisions,  were  substantially  alike  and  as 
follows:  "It  is  understood  that  the  second 
party  is  to  pay  one  half  of  all  taxes  assessed 
or  levied  on  said  land  except  such  taxes  as 
may  be  assessed  or  levied  owing  to  increased 
valuation  of  said  land  by  reason  of  operation 
thereon  for  oil,  gas,  coal  and  other  valuable 
minerals  or  owing  to  increased  valuation 
through  the  presence  of  oil,  gas,  coal  and 
other  valuable  minerals  upon  or  under  the 
said  lands^  for  six  years  from  the  accept- 
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ance  of  this  deed  and  all  the  taxes  thereafter 
for  as  long  as  he  Is  In  possession  of  the 
same,  except  such  as  are  assessed  and  levied 
on  account  of  oil,  gas,  coal  and  other  valu- 
able minerals  as  aforesaid." 

The  court  below  in  a  writt^i  opinion,  de- 
nied relief  on  the  cross-answer,  concluding 
from  the  evidence,  oral  and  documentary, 
that  mutual  mistake  had  not  been  made  out 
by  evidence  dear,  convincing  and  free  from 
reasonable  doubt,  required  in  such  cases. 
In  this  conclusion  we  think  the  court  was 
clearly  right  The  court  was  of  opinion  that 
the  eighth  paragraph  of  defendant's  answer, 
beiug  the  first  paragraph  above  quoted,  fur- 
nished the  key  to  the  whole  controversy; 
that  was  that  at  the  time  of  the  contract 
and  deed,  it  was  not  anticipated  by  the  par- 
ties that  the  timber  would  be  assessed  sep- 
arately from  the  land  or  the  land  from  the 
timber,  and  from  the  oral  evidence  and  ad- 
missions in  the  pleadings,  and  from  the  pro- 
visions in  the  two  deeds  tendered  but  not  ac- 
cepted relating  to  the  taxes,  as  quoted,  the 
court  concluded  that  the  deed  of  July  27, 
1904,  the  one  accepted,  properly  interpreted, 
contains  the  real  contract  between  the  par- 
ties respecting  taxes.  The  court  refers  to  a 
clause  in  the  contract  of  May  0,  1904,  refer- 
ring to  the  "payment  of  taxes  on  the  land 
conveyed,"  which  the  court  thought  was  in 
accord  with  the  provisions  in  .the  deed,  and 
that  this  conclusion:  was  strengthened  by 
the  provisions  in  the  two  deeds  tendered 
but  not  accepted,  relied  on,  and  that  these 
provisions  in  contract  and  deeds,  all  pre- 
pared by  defendant  or  his  attorney,  were 
wholly  inconsistent  with  the  theory  of  mu- 
tual mistake  and  right  of  reformation,  and 
we  think  rightly  decreed,  that  the  proper 
construction  of  the  provision  of  the  deed,  re- 
quired of  defendant  payment  of  one-half  the 
taxes  on  the  property  conveyed,  that  proper- 
ty being  the  timber,  bark,  wood  and  trees 
standing,  lying  and  being  on  the  tract  of 
land  described  therein.  Our  conclusion, 
thereforob  la  to  affirm  the  decreet. 


(72  W.  Va.  81) 

WILSON  V.  McGOKNBLL  et  aL 

(Supreme  Court  of  Appeals  of  West  l^rginia. 

Feb.  25,  1918.) 

(SyUahut  by  the  Court,) 

1.  Dexds  (i  69*)— GROUNna— MisTAKS. 

If  a  purchaser  of  a  lot  of  ground  for  build- 
ing purposes  takes  a  deed  therefor,  describing 
it  by  metes  and  bounds  and  as  40  feet  wide,  and 
H  is  afterwards  discovered  to  include  a  part 
of  an  unused  public  alley,  not  discontinued  by 
the  municipality,  thus  reducing  the  size  of  the 
lot  to  32  feet,  such  reduction  so  materially  af- 
fects the  lot  for  the  purpose  intended  as  to 
confer  upon  the  purchaser  the  right  to  have  the 
deed  rescinded. 

[£>L  Note.— For  other  caaes,  see  Deeds,  Cent 
Dig.  §§  156-164 ;   Dea  Dig.  §  69.*] 


2.  Gancbixation  or  Instbttmsnib  (S  10*)-* 
Natubb  ov  Rkicedt— Bzisxenos  or  Lboal 
Rbmedt. 

£3quity  will  grant  relief  to  the  party  in- 
jured by  rescinding  a  contract  for  fraud  or  mis- 
take as  to  a  matter  materially  affecting  the  sub- 
stance of  the  thing  contracted  for,  notwithstand- 
ing he  has  a  concurrent,  legal  remedy  for  the 
same  wrong. 

[Ed.  Note.— For  other  cases,  see  Cancellatioii 
of  Instruments,  Cent  Dig.  §  8;  Dec.  Dig.  | 
10.*] 

3.   DBDIGATIOir  (i  63*)  —  AOCKFTAITOS  ^  NON- 

UBEB. 

A  public  street  or  alley  may  be  created  by 
a  dedication  of  the  land  for  that  purpose  by  the 
proprietor  and  acceptance  by  a  municipality; 
and  a  public  easement  so  acquired  is  not  lost  by 
nonuser. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  i§  103-106 ;   Dec.  Dig.  i  63.*] 

4.  Evidence  (S  178*)— Best  and  Sscondabt 
Evidence— Loss  of  Obioinal. 

If  the  original  map  made  by  the  proprietor, 
showing  building  lots,  streets,  and  alleys,  is 
proven  to  have  become  detached  from  the  rec- 
ord and  lost,  after  it  was  signed  and  acknowl- 
edged by  the  proprietor  and  the  trustees  of  the 
municipality  and  properly  recorded,  thus  prov- 
ing both  a  dedication  and  an  acceptance  of  such 
streets  and  alleys  as  were  delineated  on  the 
map,  secondary  evidence  may  be  resorted  to  to 
prove  that  a  certain  alley  appeared  thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  580-594;    Dec.  Dig.  {  17&*} 

5.  DsDiCATioir  (I  44*)  —  IBivtmaxcm  —  Sum- 

CIENCY. 

Certain  facts  recited  in  the  opinion  are 
held  to  be  sufficient  evidence  that  an  unused  al- 
ley was  shown  to  be  platted  on  the  lost  map. 

[Ed.  Note.— -For  other  cases,  see  Dedication. 
Cent  Dig.  §|  85-«7 ;   Dec.  Dig.  |  44.*] 

(Additional  Syllahus  ty  Editorial  Staff.) 

6.  Cancellation  of  Instruments  (§  2S*)^ 
Conditions  Pbecedent  —  Restokation  or 
Consideration. 

Where  a  part  of  the  consideration  for  a 
lot  was  settled  dv  conveyance  of  another  lot,  at 
the  request  of  the  seller  of  the  first  lot  to  a 
third  person,  and  the  purdiaser  is  entitled  to 
a  rescission  of  the  contract,  and  is  willing  to 
receive  the  consideration  in  cash,  the  seller  can- 
not object  to  relief  being  given  to  the  purchaser, 
on  the  ground  that  he  cannot  be  placed  in  statn 
quo. 

[Ed.  Note.-*For  other  cases,  see  Cancellation 
of  InstromentB,  Cent  D1&  f  32;    Dec  IHg.  | 

Appeal  trom  Circuit  Court,  Marshall  County. 

Suit  in  equity  by  Harry  S.  Wilson  and  an- 
other against  R.  S.  McConnell  and  others. 
From  a  decree  for  plalntiLffs,  defendant  Mc- 
Connell appeals.    Affirmed. 

J.  Howard  Holt  and  Cbas.  A.  Sbowacre, 
both  of  Moundsville,  for  appellant  McCamie 
&  Clarke,  of  Wbeeling,  W.  Va.,  for  appellees. 

WILLIAMS,  J.  Harry  8.  Wilson  brousht 
this  suit  against  W.  S.  McConnell  and  others 
to  have  rescinded  a  sale  and  conveyance  to 
him  of  a  lot  of  ground  in  the  dty  of  Monnda- 
ville,  and  from  a  decree  granting  relief  to 
plaintiff  McConnell  has  taken  this  appeal. 

[1]  The  deed  was  rescinded  on  the  ground 
that  there  was  shown  to  be  included  within 
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the  metes  and  bounds  of  the  lot  a  strip  of 
ground  8  feet  in  width,  which  was  part  of  a 
pablic  alley,  a  fact  not  known  to  the  grantee. 
The  deed  describes  the  lot  as  being  40  feet 
long  on  Lafayette  arenue.  But  if  the  8-foot 
strip  1b  really  a  part  of  an  alley  running  at 
right  angles  to  Lafayette  ayenue,  then  the 
lot  is  reduced  in  frontage  to  32  feet.  This 
would  amount  to  a  20  per  cent  decrease  in 
the  size  of  the  lot,  a  very  material  quantity. 
Such  a  reduction  in  the  size  of  a  40-foot  lot 
would  affect  more  injuriously  the  remaining 
portion  than  the  same  per  cent  of  loss  would 
affect  a  larger  lot  Thirty-two  feet  of  ground 
might  be  less  than  a  person  would  wish  to 
build  on ;  whereas  20  feet  taken  off  of  a  100- 
foot  lot  might  not  hare  the  same  relatively 
Injurious  effect  upon  the  80  feet  remaining. 
If  the  grantor's  title  has  failed  to  the  8-foot 
strip,  we  think  it  is  clearly  a  loss  of  so  ma- 
terial a  portion  of  the  lot  as  to  give  him  the 
right  to  have  his  purchase  rescinded,  provid- 
ed the  failure  of  title  is  shown  to  b^  the 
result  of  mistake  or  fraud.  Anderson  v.  Sny- 
der, 21  W.  Va.  632;  W.  Va.,  etc.,  Co.  v.  Vlnal, 
14  W.  Va.  687;  Gall  v.  Bank,  60  W.  Va. 
597,  40  8.  B.  390;   Hogg's  Eq.  Prin.  I  45. 

Rescission,  like  specific  performance,  does 
not  exist  ex  debito  justitise,  but  is  addressed 
to  the  sound  discretion  of  the  chancellor,  and 
is  confined  to  cases  in  which  the  fraud  or 
mistake  is  palpable  and  materially  affects 
the  substance  of  the  thing  contracted  for. 
W.  Va.,  etc.,  CJo.  v.  Vlnal,  supra.  Nor  will 
rescission  generally  be  granted  if  there  is  a 
complete  and  adequate  remedy  at  law  for 
the  wrong  complained  of.  Gall  v.  Bank,  su- 
pra. 

[3]  The  lot,  Including  the  portion  claimed 
by  the  city  as  a  part  of  a  public  alley,  had 
been  under  fence  and  cultivated  by  McCk>n- 
nell  and  his  predecessors  In  title  for  more 
than  20  years.  Yet,  if  it  ever  was  a  public 
alley,  the  city's  right  to  it  is  not  lost  by  non- 
user;  nor  does  the  statute  of  limitations  bar 
It  of  its  right  to  it  Ralston  v.  Town  of 
Weston,  46  W.  Va.  544,  S3  iS.  E.  326,  76  Am. 
St  Rep.  834;  Foley  v.  County  Court,  64  W. 
Va.  16,  46  S.  E.  246. 

[4, 5]  The  question  is,  Did  the  alley  actual- 
ly exist?  The  answer  depends  upon  whether 
or  not  there  was  a  dedication  of  it  by  the 
original  proprietor  of  the  land  and  an  accept- 
ance by  the  dty.  The  lot  lies  in  what  is 
Imown  as  Purdy's  addition  to  the  city  of 
Moundsville.  S.  B.  Purdy  was  the  proprietor 
of  land  within  the  town,  and  had  it  laid  off 
into  lots,  streets,  and  alleys,  and  platted,  in 
the  year  1836.  That  plat  was  presented  to 
the  county  court  of  Marshall  county  at  the 
January  term,  1836,  adinowledged  by  Purdy 
and  the  trustees  of  the  town  for  recordation, 
and  was  recorded  in  Deed  Book  No.  1  at 
pai^e  219.  But  only  the  memorandum  is  now 
found;  the  map  itself  became  detached  and 
was  lost  more  than  20  years  ago.  The  mem- 
orandum, however,  which  relates  to  the  map, 


and  which  was  also  recorded,  shows  that 
the  streets  were  laid  out  60  feet  and  the 
alleys  16  feet  in  width,  and  is  suflldent  to 
prove  both  a  dedication  and  an  acceptance 
of  all  streets  and  alleys  which  were  actually 
laid  off  aJDd  platted  upon  the  map.  The  ques- 
tion then  is,  Did  the  particular  alley  in  con- 
troversy appear  on  that  plat?  No  copy  of 
the  original  map  was  produced,  and  no  wit- 
ness testified  that  the  alley  was  platted  on 
the  original.  Certain  other  maps,  made  at 
a  later  date  by  order  of  the  dty  council,  were 
offered  as  evidence,  but  were  properly  reject- 
ed by  the  court  as  evidence.  Neither  was  it 
proven  that  the  city's  officers  had,  at  any 
time,  graded  or  repaired  the  alley.  But,  not2- 
withstandlng  the  failure  to  prove  the  exist- 
ence of  the  alley  by  the  usual  means  in  sudi 
a  case,  still,  we  think;  the  fact  is  fairly  prov- 
en by  the  following  established  facts,  viz.: 
(1)  The  eastern  boundary  line  of  the  land 
which  Purdy  laid  off  into  lots,  streets,  and 
alleys  lay  at  right  angles  to  the  controverted 
alley;  and  It  is  proven  that  an  open  alley  16 
feet  wide,  extends  across  the  block  contigu- 
ous to  the  one  in  which  the  lot  in  question  is 
situate,  between  Purdy  avenue  and  the  alley 
parallel  to  it,  which  bounds  the  lot  on  the 
west,  and  that  an  extension  of  that  alley  to 
Purdy's  eastern  boundary  line  would  coindde 
with  the  alley  In  question.  It  is  highly  im- 
probable that,  in  laying  off  streets  and  al- 
leys, the  proprietor  would  have  laid  off  an 
alley  across  some  of  the  blocks  of  lots,  and 
have  ended  it  one  block  short  of  his  property 
line.  Such  alley  would  appear  to  be  as  nec- 
essary to  the  enjoyment  of  the  lots  in  that 
block  as  it  was  to  the  enjoyment  of  the  lots 
in  the  adjacent  block,  and  even  more  so  now 
than  formerly,  since  Mr.  McDonnell  himself 
has,  in  recent  years,  opened  up  another  street 
along  the  eastern  line  of  the  Purdy  addition, 
known  as  Lafayette  avenue^  which  runs  at 
right  angles  to  tlds  alley.  (2)  In  the  year 
1867  Simon  B.  Purdy  made  a  deed  to  Lewis 

B.  Purdy,  Jonathan  El  Hogan,  and  Johnson 
V.  Lindsay  for  lot  27,  which  borders  the  al- 
1^  on  the  south,  and  for  parts  of  lots  28  and 
29,  which  border  it  on  the  north ;  and  in  giv- 
ing the  metes  and  bounds  of  the  parts  of 
lots  28  and  29  the  southern  boundary  line  is 
described  as  the  north  side  of  an  alley.  That 
alley  is  the  one  in  dispute.  Here  we  have 
the  solemn  statement,  in  writing,  by  the  pro- 
prietor, who  laid  the  land  off  into  lots,  streets, 
and  alleys,  made  at  a  time  when  he  owned 
the  lots  lying  on  both  sides  of  the  alley,  rec- 
ognizing its  existence  and  adopting  it  as  one 
of  the  boundary  lines  of  the  lots  conveyed. 
This  is  certainly  very  strong  evidence  of  a 
dedication  by  the  proprietor.    (3)  In  1878  M. 

C.  Kelly,  McConnell's  predecessor  in  title, 
executed  to  L.  B.  Purdy,  then  mayor  of  the 
town  of  Moundsville,  a  writing  under  seal, 
disclaiming  any  portion  of  the  alley  which 
he  then  had  under  fence.  This  paper  was 
signed  by  both  Kelly  and  Purdy,  and  was 
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acknowledged  by  Kelly  and  admitted  to  rec- 
ord In  the  county  court  clerk's  office  of  Mar- 
shall county,  and,  after  being  recorded,  was 
filed  In  the  archives  of  the  dty.  It  appears 
that  at  that  time  M.  G.  Kelly  had  the  aUey, 
or  a  part  of  It,  under  fence,  and  the  paper 
was  doubtless  Intended  to  show  that  Kelly 
did  not  claim  adversely  to  the  dty;  it  not 
then  being  generally  understood  that  adverse 
possession  could  not  defeat  the  right  of  the 
public  in  its  highways.  This  paper  recites 
that  possession  of  the  alley  was  demanded 
by  the  council  of  the  town,  and  that  Is  a  po- 
tent circumstance  to  prove  Its  previous  ac- 
ceptance of  the  dedication  by  the  proprietor. 
The  paper  is  a  solemn  disclaimer  by  McCon- 
nell's  predecessor  In  tltle^  and  a  recognition 
by  him  of  the  existence  of  an  alley.  Hence, 
In  view  of  all  these  facta  and  circumstances, 
we  think  the  chancellor  was  justified  In  find- 
ing that  the  8-foot  strip  across  the  north  end 
of  the  lot  was  a  part  of  one  of  the  public 
alleys  of  the  dty. 

[2]  It  is  urged  that  plalntllTs  bill  should 
not  be  entertained,  on  the  alleged  ground 
that  he  has  a  complete  and  adequate  remedy 
at  law.  The  deed  from  McGonnell  to  him 
contains  a  covenant  of  general  warranty,  and 
it  Is  insisted  that  his  right  of  action  on  the 
covenant  affords  an  ample  remedy.  We  do 
not  think  so.  The  grantee  was  put  in  posses- 
sion, and  has  not  In  fact  been  ousted;  and 
his  action  brought  before  an  eviction  would 
be  premature.  The  dty  may  not  demand 
possession  for  years  to  come.  Wilson  cannot 
safely  erect  a  building  on  that  part  of  the 
lot  proven  to  be  an  alley;  his  position  is 
rendered  precarious  and  uncertain,  and  that 
fact  affords  an  additional  reason  for  relief  in 
equity.  But  if  the  contract  Is  affected  by 
fraud  or  mistake  equity  will  entertain  his 
suit,  even  though  he  may  have  a  remedy  at 
law.  In  such  case  he  has  a  right  to  antld- 
pate  an  ouster,  and  to  apply  to  a  court  of 
equity  for  resdssion,  on  account  of  the  fail- 
ure of  plaintiff's  title,  or,  what  Is  equivalent 
thereto  In  this  case,  the  superior  easement  In 
favor  of  the  dty,  which  prevents  him  from 
using  the  lot  for  the  purpose  for  which  he 
bought  it  This  view  is  supported  by  the 
following  cases:  Kdly  v.  Riley,  22  W.  Va« 
247;  Thompson,  Adm'r,  v.  Catlett,  24  W.  Va. 
524;  Heavner  v.  Morgan,  30  W.  Va.  335,  4 
8.  E.  406,  8  Am.  St  Rep.  55;  Koger  v.  Kane, 
5  Leigh  (Va.)  606 ;  Smith  v.  White  et  aL,  78 
S.  E.  — t  dedded  this  term. 

McConnell  admits  that  for  a  number  of 
years  prior  to  his  sale  to  Wilson  he  had  heard 
it  rumored  that  the  city  dalmed  the  alley. 
Wilson  had  no  knowledge,  or  even  intima- 
tion, that  such  claim  was  made.  It  was  not 
a  contract  of  hazard,  but  a  purchase  and 
conveyance  of  a  lot  by  metes  and  bounds, 
having  a  frontage  of  40  feet  If  McGonnell 
honestly  thought  he  was  the  owner  of  the 
lot  and  it  turns  out  that  he  was  the  owner 


of  only  32  feet  of  it,  then  the  record  presents 
a  case  of  mutual  mistake  between  the  par- 
ties as  to  a  material  fftct,  which  gives  right 
of  rescission  to  the  party  injured.  This  theory 
of  the  case  Is  strongly  supported  by  the  evi- 
dence, and  we  prefer  to  adopt  it  rather  than 
the  theory  of  actual,  intentional  f  raud*  as  to 
which  there  is  little  proof.  There  were  many 
reasons  which  would  justify  McGonnell  in 
supposing  that  the  alley  never  existed. 

[6]  The  consideration  for  the  lot  was  $1,- 
50Q,  settled  in  the  following  manner:  Wil- 
son conveyed  to  Simpson  and  Showacre,  at 
McCk)nneU's  request,  a  lot  valued  at  $1,000, 
situate  in  another  part  of  the  town,  paid 
1100  in  cash,  and  executed  his  note  to  Mc- 
Connell for  1400.  Wilson  tendered  in  court 
a  deed  from  himself  and  wife^  duly  signed 
and  acknowledged,  reconveylng  to  McGonnell 
the  lot  The  decree  appealed  from  canceled 
the  note,  gave  Wilson  a  recovery  against  Mc- 
Gonnell for  11,201,  and  directed  that,  upon 
the  surrender  of  the  note  and  the  payment  of 
the  ¥14201,  McGonnell  could  withdraw  the 
deed  from  the  papers  In  the  cause. 

It  is  insisted  by  counsel  for  appellants 
that  Inasmuch  as  part  of  the  consideration 
paid  by  Wilson  was  a  lot  of  ground  conveyed 
to  a  third  person,  he  cannot  be  placed  in 
statu  quo;  and  that  therefore  it  is  not  pos- 
sible to  do  complete  justice  by  rescinding  the 
deed  from  McGonnell  to  Wilson.  But  that  is 
not  a  matter  of  which  appellant  can  com- 
plain. The  conveyance  to  Simpson  and  Show- 
acre  was  made  at  McCbunell's  request,  and 
the  legal  effect  is  the  same  as  if  Wilson  had 
paid  McGonnell  $1,000  in  money.  Wilson  is 
satisfied  by  a  return  of  the  money  in  lieu  of 
his  lot;  and  McGonnell  is  restored  to  hia 
former  position  by  getting  back  his  title  to 
the  lot  Wilson  does  not  ask  to  get  back 
title  to  his  lot  and  McGonnell  has  no  ground 
of  complaint  on  that  score. 

We  think  the  demands  of  the  law  have 
been  fully  met  by  the  decree  appealed  from, 
and  we  affirm  it 

(72  W.  Va.  lOS) 

SHIRES  V.  BOOGESS. 

(Supreme  Gonrt  of  Appeals  of  West  Virginia. 

Feb.  25,  1913.) 

(Syllabui  ly  the  Court.) 

1.  Demxtbrsb  to  Dsclabation  Ovebbxtixd. 

The  demurrer  to  the  declaration  In  this 
case  was  properly  overruled. 

2.  PLBADIITG     (I     246*)~AMBNDlfXirT— Deci«a- 

BATiON— Filling  BLANxa 

A  declaration  may  be  amended,  during  the 
trial  and  before  verdict  by  fiUing  id  blanks,  if 
substantial  justice  will  thereby  be  promoted. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
C5ent  Dig.  {§  676-683 ;  Dec  Dig.  f  246.*] 

3.  Limitation  of  Actions  (|  127*>— OoMPrr- 

TATION    OF   PEBI0I>— ColCMENCElfKNT  OF   AC- 
TION—AMENDMENT  OF  PLBADINO. 

When  80  amended  the  declaration,  so  far 
as  the  statute  of  limitations  is  concerned,  will 
have  the  same  effect  as  if  it  had  been  original- 
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ly  filed  in  the  amended  form  at  the  commence- 
ment of  the  Buit 

[Ed.  Note.— 'For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i§  64^-547;  Dec  Dig.  | 
127.*] 

4.  PusADiNQ  (§  176*)— Reply— Necessitt. 

A  plaintiff  need  not  reply  specially  to  de- 
fendant s  special  pleas,  unless  he  cannot  deny 
all  the  averments  of  the  plea  and  wishes  to  ad- 
mit the  truth  of  some  of  them  and  to  avoid  the 
effect  of  his  admissions. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  §§  343,  34&-353 ;  Dec  Dig.  S  176.«J 

6.  Trial    (J    253*)— Instbuctions— Applica- 
BiLiTT  TO  Case— loiroRiNo  IssxnBS. 

Binding  instructions  which  ignore  the  the- 
ories of  defense,  or  narrow  its  scope  covered  by 
the  evidence,  are  bad.  They  must  be  broad 
enough  to  present  all  material  phases  of  the  is- 
sues to  which  they  relate,  and  must  submit 
conflicting  theories. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  613-623 ;   Dec.  Dig.  §  253.*] 

8.  Trial  (§  253*)— Instructions— Damages— 

Ignoring  IssuEa 

Instructions,  which  ignore  the  essential 
elements  of  malice,  and,  if  not  in  express 
words,  by  plain  implication,  tell  the  jury  to 
find  not  only  compensatory  damages,  but  puni- 
tive damages,  limited  only  by  the  amount  sued 
for,  are  too  broad  in  terms  and  give  too  wide 
a  scope  to  the  jury  in  assessing  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  613-^23 ;    Dec.  Dig.  I  253.*] 

7.  Assault  and  Battery  (§  43*)— Ovil  Re- 
SFONSiBiLnr— Instructions. 

Instructions  for  defendiwt,  intended  to  cov- 
er his  theories  of  defense,  and  which  his  evi- 
dence tends  to  support,  namely,  that  he  was  as- 
saulted by  plaintiff,  in  his  own  dwelling  house 
or  castle,  and  was  not  required  to  retreat,  but 
had  the  right  to  stand  and  defend  himself,  and 
to  repel  his  assailant,  using  such  force  as  then 
appeared  to  him  to  be  reasonably  necessary  to 
accomplish  his  purpose,  if  he  then  had  the  right 
to  believe  and  did  believe  plaintiff  intended  to 
do  him  some  bodily  harm,  were  erroneously 
modified  by  interpolation  of  the  word  "great*' 
before  the  words  "bodily  harm'*  employed 
therein. 

[E3d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §§  57-62 ;  Dec.  Dig.  §  43.*] 

&  Assault  and  Battery  <i  13*)— Civil  Re- 
spoNsiBiLiTr  —  Justification  —  Self-De- 

FENSE. 

One  in  his  own  house  need  not  stand  and 
take  without  resisting  with  force  even  slight  a»- 
saults  of  an  intruder  or  trespasser,  and  until 
he  believes  or  has  reason  to  believe  that  he  is 
about  to  sustain  some  great  bodily  harm.  But 
he  must  not  use  force  disproportioned  to  that 
used  against  him,  and  ma^  not  use  a  deadly 
weapon  unless  his  own  life  is  imperiled  or  it  is 
necessary  to  ward  off  great  bodily  harm. 

[Bd.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  11 ;   Dec.  Dig.  f  13.*] 

9.   ASBAUIiT  AND   BaTTERT   (§  43*)— OlYIL   BB- 
8P0NSIBILITT— I  NSTRUCTIONS. 

Instructions  for  defendant  treating  plain- 
tiff as  a  trespasser  and  the  first  to  make  as- 
sault, and  proposing  to  tell  the  jury,  that  if 
so  assaulted  in  his  own  house  defendant  had 
the  right  to  defend  himself  and  to  eject  plain- 
tiff, using  such  force  as  appeared  to  him  at  the 
time  necessary  to  accomplish  his  purpose,  and 
that  plaintiff  could  not  recover,  are  baa,  for 
not  limiting  defendant  to  such  reasonable  force 
as  was  proportioned  to  the  injury  attempted  or 
inflicted  upon  him,  and  were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,   Cent   Dig.    §§   57-62;    Dec   Dig.    § 

43.*] 


(Additional  SyUalui  5y  Editorial  Staff,} 

10.  Assault  and  Battery  (§  13*)— Justifi- 
cation—"Great  Bodily  Harm." 

The  words  "great  bodily  harm*'  usually 
imply  an  injury  of  a  greater  and  more  serious 
character  than  battery  <citing  4  Words  and 
Phrases,  3162). 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  I  11;    Dec  Dig.  §  13.*] 

U.  Trial  (f  260*)— Instructions— Requests 
—Instructions  Already  Given. 

The  refusal  of  an  instruction  substantially 

covered  by  one  already  given  is  not  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  §§  651-659 ;   Dec.  Dig.  §  260.*] 

12.  Judgment  (§  648*)— Civil  IjIability  for 
Assault— Conviction  in  Criminal  Case. 

In  an  action  for  assault  and  battery,  the 
rejection  of  the  record  of  the  indictment,  ver- 
dict of  the  jury,  and  judgment  acquitting  de- 
fendant of  the  assault  involved  was  not  error. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i§  1309-1310 ;   Dec.  Dig.  |  64a*] 

13.  Judgment  <§   21*)— Sufficiency— Desig- 
nation OF  Amount  of  Recovery. 

A  judgment,  in  an  action  for  assault  and 
battery,  for  the  sum  found  by  the  jury,  with 
interest,  subject  to  a  credit  of  $122.20,  costs  re- 
covered by  defendant  in  the  Supreme  Court  on 
a  former  hearing,  "less  the  amount  advanced 
by  plaintiff  in  this  cause,*'  is  erroneous  for  un- 
certainty. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  Jl  7,  8 ;  Dec.  Dig.  §  21.*] 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  Minerva  Shires  against  W.  R. 
Boggess.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Boggess  &  Boggess  and  T.  N.  Read,  all  of 
Hinton,  and  Russell  S.  Ritz,  of  Bluefield,  for 
plaintiff  in  error.  John  W.  Arbuckle,  of 
Lewisburg,  R.  Lw  Keadle,  of  Union,  and  O.  CL 
Osborne,  of  Keenan,  for  defendant  in  error. 

MILLER,  J.  We  have  this  case  before  us 
for  the  second  time.  Formerly  we  reversed 
the  judgment  and  remanded  the  case  for  a 
new  trial.    68  W.  Va.  137.  09  S.  B.  400. 

[1]  The  declaration  is  good  In  form,  and 
the  demurrer  was  properly  overruled.  The 
first  assignment  of  error  is,  therefore,  with- 
out merit 

[2]  The  next  point  is  that  during  the  trial, 
the  court  permitted  plaintiff  to  amend  her 
declaration,  by  inserting  in  the  two  blank 
spaces  the  figures  ''$50.00,"  covering,  first,  the 
amount  necessarily  laid  out  and  expended  in 
endeavoring  to  be  cured;  second,  the  amount 
necessarily  laid  out  and  expended  for  nurses 
while  she  was  sick,  sore  and  lame  from  de- 
fendant's alleged  assault  and  bruises.  We  see 
no  abuse  of  discretion  in  permitting  these 
amendments,  and  none  is  pointed  out  Sec- 
tion 8,  chapter  131,  Code,  permits  such  amend- 
ments it  substantial  justice  will  be  promoted 
thereby;  but  if  it  is  made  to  appear  that  a 
continuance  is  thereby  rendered  necessary 
such  continuance  should  be  granted.  Our 
case  of  Travis  v.  Peabody  Ins.  Co.,  28  W.  Va. 
683,  says  that,  irrespective  of  statute,  courts 
should  permit  amendments  of  pleadings  at 
any  time  before  verdict,  on  proper  terms  and 
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if  substantial  justice  so  requires.  To  same 
effect  are  Tabb  y.  Gregory,  4  Oall  (Va.)  225, 
and  Anderson  y.  Dudley,  5  Gall  (Ya.)  529. 
It  has  been  distinctly  decided  that  a  declara- 
tion may  be  amended  in  this  way  by  filling 
blanks  when  the  court  has  Jurisdiction  of 
the  case.  Burleigh  &  Go.  y.  Merrill,  49  N.  H. 
35.  No  request  was  made  for  a  continuance 
by  reason  of  the  amendments,  which  con- 
sisted simply  of  filling  the  blanks.  If  a  con- 
tinuance was  desired,  the  least  that  could 
haye  been  required  of  defendant  was  to  moye 
the  court  to  do  so. 

[3]  It  is  argued  that  defendant  was  preju- 
diced by  the  amendment  because  at  the  time 
the  statute  of  limitations  would  haye  barred 
action  on  the  items  coyered  by  the  amend- 
ment. But  the  items  were  coyered  by  ayer- 
ments,  except  for  the  omission  to  fill  the 
blanks.  The  authorities  say  that  when  an 
amendment  to  a  declaration  is  properly  al- 
lowed, according  to  the  rule  stated,  so  far 
as  the  statute  of  limitations  is  concerned,  it 
will  haye  the  same  effect  as  if  it  had  been 
originally  filed  in  the  amended  form  at  the 
commencement  of  the  suit.  Kuhn  y.  Brown- 
field,  34  W.  Va.  252,  12  S.  B.  519,  11  L.  R.  A. 
700 ;  Lamb  y.  Cecil,  28  W.  Va.  653.  No  plea 
of  the  statute  of  limitations  was  tendered. 

[4]  A  third  point  is  that  plaintiff  did  not 
reply  specially  to  defendant's  special  pleas. 
On  the  last  trial  there  were  general  replica- 
tions to  these  pleas  and  issue  thereon.  The 
rule  is  that  plaintiff  need  not  reply  specially 
unless  he  cannot  deny  all  the  ayerments  of 
the  plea  and  wishes  to  admit  the  truth  of 
some  of  them  and  to  ayoid  the  effect  of  his 
admissions.  Hunt  y.  Di  Bacco,  69  W.  Va. 
449,  71  S.  E.  584. 

[5]  Next,  we  are  required  to  deal  with  in- 
structions to  the  jury,  giyen  and  refused. 
Flaintiff^s  instructions  number  5  and  8  are 
first  complained  of.  Number  5  told  the  jury 
in  substance,  that  if  defendant  used  more 
force  and  infiicted  greater  injury  upon  plain- 
tiff than  was  necessary  for  the  protection  of 
his  person  from  injury,  they  should  find  for 
plaintiff  and  assess  her  damages  at  such 
sum  as  they  might  see  fit  not  exceeding  the 
amount  sued  for.  No.  8  told  them  that  if 
they  belieyed  from  the  eyidence  that  the  blow 
was  struck  and  the  injury  infiicted  upon 
plaintiff  by  defendant,  not  for  the  purpose  of 
protecting  his  person  from  Injury,  but  in 
retaliation  for  the  blow  preylously  struck 
by  her,  then  the  jury  might  find  for  plaintiff 
and  assess  her  damages  at  whateyer  sum 
they  might  see  fit,  not  exceeding  $5,000.00, 
the  sum  sued  for. 

Three  grounds  of  objection  are  urged.  The 
first  is  that  the  instructions  are  binding,  and 
ignore  the  seyeral  theories  of  defense  inter- 
posed by  defendant,  and  are  in  conflict  Veith 
instructions  giyen  on  his  behalf  and  are  mis- 
leading. One  theory  coyered  by  special  pleas 
was  that  plaintiff  first  assaulted  defendant, 
and  that  he  had  the  right  to  repel  force  with 


force,  and  that  he  had  used  only  such  force 
as  from  his  age,  condition,  and  circumstances 
reasonably  appeared  to  him  at  the  time  to  be 
necessary  to  preyent  bodily  harm  being  done 
him.  Another  theory  was  that  plaintiff  as- 
saulted him  in  his  own  house  or  castle,  and 
though  a  licensee  to  cross  his  lot  to  a  spring 
to  get  water,  haying,  as  the  testimony  tend- 
ed to  show,  first  assaulted  him,  she  became 
a  trespasser  ab  initio,  and  that  he  had  the 
right  to  eject  her  from  his  premises,  using 
such  force  as  to  him  at  the  time  and  under 
the  circumstances  and  conditions  surround- 
ing him  seemed  reasonably  necessary  to  ac- 
complish the  object 

[6]  The  second  ground  applicable  to  both 
instructions  is,  that,  ignoring  the  essential 
elements  of  malice,  and,  if  not  in  express 
words,  by  plain  Implication,  they  tell  the  jury 
to  find  not  only  compensatory  damages,  but 
punitiye  damages,  limited  only  by  the  amount 
sued  for.  Number  5  says :  ''Damages  at  such 
sum  as  they  see  fit"  No.  8  says:  "Assess 
her  damages  at  whateyer  sum  they  see  fit 
not  exceeding  $5,000.00;*'  not  limiting  them 
to  such  damages  as  the  jury  might  find  from 
the  eyidence  would  reasonably  compensate 
plaintiff  for  the  alleged  injuries  sustained, 
as  is  usual  in  such  instructions. 

The  trial  court  by  instructions  giyen  at 
his  instance  coyered  in  part  defendant's  the- 
ories of  defense.  Other  theories  were  cover- 
ed by  instructions  refused.  But  if  plaintiff's 
Instructions  under  consideration  were  bad«  as 
we  haye  many  times  decided,  they  are  not 
cured  by  defendant's  instructions,  with  which 
they  are  in  conflict  We  tliink  they  are  cer- 
tainly bad,  being  binding,  for  ignoring  the 
theories  of  defense,  which  the  eyidence  tend- 
ed to  support  Instructions  which  ignore 
the  theories  of  defense,  or  narrow  its  scoiie 
covered  by  the  eyidence^  constitute  reyersible 
error.  CJobb  y.  Dunleyie,  63  W.  Va.  399,  60 
S.  B,  384.  Instructions  must  be  broad  enough 
to  present  all  material  phases  of  the  issues 
to  which  they  relate,  and  must  submit  con- 
flicting theories.  Mylius  y.  Raine-Andrew 
Lumber  Co.,  69  W.  Va.  346,  71  S.  B.  404* 
Binding  instructions  to  the  jury  based  on 
controyerted  facts,  which  are  not  conclDaiTe, 
and  which  ignore  other  facts  and  theories 
in  the  case,  are  bad.  Canning  Co.  y.  Grocery 
Co.,  68  W.  Va.  698,  70  S.  EL  756.  And  as  held 
in  Fink  y.  Thomas,  66  W.  Va.  488,  66  S.  SL 
650,  19  Ann.  Oas.  671,  an  instruction  binding 
a  jury  to  giye  exemplary  damages  in  an  ac- 
tion for  tort  is  erroneous.  The  instructions 
under  consideration  yiolate  all  these  roles, 
unless  it  be  the  last  While,  as  we  haye  in* 
dicated,  these  instructions  do  not,  in  express 
terms,  tell  the  jury  that  they  may  or  'should 
find  exemplary  damages,  they  are  certainly 
too  broad  in  terms  and  giye  too  wide  a  scope 
to  the  jury  in  assessing  damageis.  Only  com- 
pensatory damages  are  recoyerable,  unless 
malice  be  present  or  there  be  criminal  in- 
difference to  dyil  obligations  on  the  part  of 
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tbe  defendant  An  instruction  to  the  Jury 
calling  for  such  damages,  should  clearly  coy- 
er these  phases  of  the  issue.  Jopling  y.  Blue- 
field  Water  Works  &  Improvement  Co.,  70 
W.  Va.  670,  74  S.  E.  943;  Smith  v.  Fahey, 
63  W.  Va.  346,  60  S.  E.  250.  We  are  of  opin- 
ion that  the  Instructions  are  bad,  and  call 
for  reversal  of  the  judgment 

[7,8,10]  Another  error  relied  on  is,  the 
refusal  of  the  court  to  give,  as  proposed,  and 
in  modifying  and  giving  as  modified,  defend- 
ant's instructions  number  6  and  8.  These 
instructions  were  intended  to  cover  the  the- 
ories of  the  defendant,  which  his  evidence 
tended  to  support,  namely,  that  he  was  as- 
saulted by  the  plaintiff,  in  his  own  dwelling 
house  or  castle,  and  was  not  required  to  re- 
treat, but  had  the  right  to  stand  and  defend 
himself,  and  to  repel  his  assailant,  using 
such  force  as  then  appeared  to  him  to  be 
reasonably  necessary  to  accomplish  his  pur- 
pose, if  he  then  had  the  right  to  believe  and 
did  believe  plaintiff  intended  to  do  him  some 
bodily  harm.  The  court  interpolated  the 
word  "great"  in  these  instructions,  before 
the  words  **bodily  harm,*'  and  gave  them  as 
modified,  refusing  to  give  them  as  requested, 
thereby  limiting  the  right  of  defendant  to 
use  force  necessary,  if  he  had  the  right  to 
believe  and  did  believe  that  he  was  about 
to  sustain  some  "great"  bodily  harm.  Does 
the  law  so  limit  one  in  defense  of  himself 
and  his  castle?  In  cases  of  homicide  such 
is  undoubtedly  the  rule.  State  v.  Clark,  64 
W.  Va.  625,  641,  642,  68  8.  E.  402;  State  v. 
Gravely,  66  W.  Va.  378,  66  S.  B.  503.  But 
is  it  so  in  a  case  like  this?  The  words  ''great 
bodily  harm"  usually  imply  an  injury  of  a 
graver  and  more  serious  character  than  ordi- 
nary battery.  4  Words  and  Phrases,  3162. 
Must  one  in  his  own  house  stand  and  take 
without  resistance  even  the  slight  assaults 
of  an  intruder  or  trespasser,  until  he  be- 
lieves and  has  reason  to  believe  that  he  is 
about  to  sustain  some  great  bodily  harm,  be- 
fore resorting  to  force?  We  think  not  The 
authorities,  we  think,  justify  this  conclusion. 
2  Am.  &  Eng.  Ency.  Law,  084;  3  Oyc.  1071- 
1073;  Markham  v.  Brown,  8  N.  H.  623,  31 
Am.  Dec.  209;  5  Am.  &  Eng.  Ency.  Law  & 
Pract  (Last  Ed.)  749  et  seq. ;  State  v.  Gum, 
68  W.  Va.  106,  69  8.  B.  463,  83  L.  R.  A.  (N. 
8.)  150.  What  these  authorities  enjoin  Is 
that  one  so  assaulted  must  be  careful  not  to 
use  force  disproportioned  to  that  used  against 
him,  and  of  course  he  may  not  use  a  deadly 
weapon  unless  his  own  life  is  imperiled  and 
it  becomes  necessary  to  do  so  to  save  his 
own  life  or  ward  off  some  great  bodily  harm. 
Defendant's  evidence  tends  to  show  that 
plaintiff  first  assaulted  him  with  a  heavy 
iron  bucket  Inflicting  a  painful  wound  over 
his  eye,  and  that  he  then  and  before  that 
requested  her  to  leave  his  premises,  that  the 
injury  inflicted  on  her  was  slight,  and  not 
out  of  proportion  to  the  Injury  inflicted  on 
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him,  of  all  which  the  jury  of  course  were 
the  judges  ;^  but  defendant  was  entitled  to 
have  his  theories  of  defense  if  there  was 
any  appreciable  evidence  tending  to  support 
them  presented  to  the  jury.  We  think  he 
was  entitled  to  the  instruction  as  proposed 
without  the  modification  by  the  court 

[9]  The  next  point  made  is  that  the  court 
erroneously  rejected  defendant's  instructions 
numbers  1,  2,  3,  4,  7  and  10.  All  these  in- 
structions, except  the  last  with  some  varia- 
tion of  words,  proposed  to  tell  the  jury, 
treating  plaintiff  as  a  trespasser  and  the  first 
to  make  an  assault  that  defendant  had  the 
right  to  defend  himself  and  to  eject  plaintiff, 
using  such  force  as  appeared  to  him  at  the 
time  necessary  to  accomplish  his  purpose, 
and  if  so,  plaintiff  could  recover  no  damages. 
The  vice  of  all  these  instructions  is  that 
they  do  not  properly  limit  defendant's  rights 
of  defense.  They  should  have  limited  him  to 
such  reasonable  force  proportioned  to  the  in- 
jury attempted  or  infiicted  upon  him,  as  was 
necessary.  If  more  force  is  used  than  is 
reasonable  necessary,  and  out  of  proportion 
to  the  force  or  injury  inflicted,  the  one  as- 
saulted is  not  protected.  State  v.  Gum,  su- 
pra; Teel  V.  Ck)al  &  Coke  Railway  Co.,  66  W. 
Va.  315,  66  S.  E.  470,  and  authorities  above 
cited.  In  the  form  presented  we  think  these 
instructions  were  properly  refused. 

[11]  Instruction  number  10,  that  plaintiff 
must  prove  her  case  by  a  preponderance  of 
the  evidence,  without  which  the  jury  should 
find  for  the  defendant,  was  a  proper  instruc- 
tion of  course,  but  this  subject  was  substan- 
tially covered  by  defendant's  instruction 
number  9,  given.  There  was  no  error  in  re- 
jecting number  10. 

[12]  There  was  no  error  in  the  ruling  of 
the  court  rejecting  the  record  of  the  Indict- 
ment the  verdict  of  the  jury,  and  the  judg- 
ment of  the  court  acquitting  defendant  of 
the  assault  upon  the  plaintiff  involved  in  this 
case.  Stevens  v.  Friedman,  58  W.  Va.  78,  84, 
51  S.  E.  182,  and  cases  cited. 

As  the  judgment  below  must  be  reversed 
for  the  errors  already  noted,  it  is  unnecessa- 
ry, indeed,  improper,  to  consider  the  assign- 
ments of  error  relating  to  the  weight  and 
sufilciency  of  the  evidence. 

[1 3]  Lastly,  it  is  complained  that  the  judg- 
ment below  is  void  for  uncertainty.  The 
judgment  was  for  the  sum  found  by  the  jury 
with  interest  subject  to  a  credit  of  $122.20, 
costs  recovered  by  defendant  in  this  court  up- 
on a  former  hearing,  **less  the  amount  ad- 
vanced by  plaintiff  in  this  cause."  The  judg^ 
ment  was  erroneous  in  this  respect  See 
Thompson  v.  Mann,  65  W.  Va.  648,  64  8.  E. 
920,  22  L.  R.  A.  (N.  S.)  1094,  131  Am.  St 
Rep.  987. 

Because  of  the  errors  found  in  the  judg 
ment  below,  and  noted  herein,  it  will  be  re 
versed,  with  costs  to  the  plaintiff  in  error 
incurred  in  this  court 
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PENDRT  et  aL  t.  COZORT  et  aL 
(Supreme  Goart  of  Appeals  of  West  Yirginia. 

Feb.  25,  1913.) 

(ByllabuB  hy  the  Court.) 

1.  Descent  and  Distbibution  (§  109*)— Ad- 
tancements~£2ffect. 

Where  all  of  the  heirs  have  severally  re- 
ceived conveyances  of  land  from  the  ancestor  in 
his  life  time,  each  covenanting  that  the  convey- 
ance to  him  is  in  full  of  all  that  he  is  ever  to 
have  as  heir,  and  the  ancestor  dies  intestate 
leaving  other  land,  no  one  of  the  heirs  can 
cause  the  conveyances  to  be  brought  into  hotch- 
pot as  advancements,  but  all  must  share  equal- 
ly in  partitioning  the  land  of  which  the  ances- 
tor died  seized. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Gent  Dig.  §{  416,  419,  420 ;  Dec. 
Dig.  §  109.*] 

(Additional  ByUabu%  Z»y  Editorial  Staff.) 

2.  ApPEAii  and  Error  (§  92*)— Decisions  Re- 
viewable—Final  Decree. 

In  a  suit  by  heirs  for  partition  of  the  an- 
cestor's real  estate,  subject  to  assignment  of 
dower,  praying  that  property  conveyed  by  the 
ancestor  to  heirs  be  brought  into  hotchpot,  a 
decree  directing  an  assignment  of  dower,  sus- 
taining the  claim  of  plaintiffs  that  they  had  not 
received  by  the  deed  to  them  as  much  as  other 
heirs,  ordering  the  lands  conveyed  to  the  heirs 
to  be  brought  into  hotchpot  as  advancements, 
and  referring  the  cause  to  a  commissioner,  is 
one  adjudicating  the  principles  of  the  cause, 
and  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  642;    Dec  Dig.  §  92.*] 

Appeal  from  Circuit  Court,  Wyoming 
County. 

Bill  In  equity  by  Flora  0.  Pendry  and  an- 
other against  Manerva  J.  Cozort  and  others. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal. Reversed  and  remanded,  with  dlrec^ 
tions. 

M.  F.  Matheny,  of  Charleston,  for  appel- 
lants. J.  H.  Gilmore,  of  Pineville,  for  appel- 
lees. 

ROBINSON,  J.  In  the  year  1876,  Wil- 
liam O.  Phillips,  then  the  owner  of  629 
acres  of  land,  conveyed  therefrom  to  his 
daughter  and  her  husband,  plaintiffs  in  this 
suit,  in  consideration  of  parental  love  and 
affection,  a  certain  boundary,  supposed,  as 
the  deed  recited,  to  contain  140  acres,  more 
or  less.  The  parcel  conveyed  was  quite  gen- 
erally described  by  reference  to  natural 
monuments.  Plainly  the  deed  is  for  a  par- 
ticular body  of  land  in  gross  and  not  for  a 
specific  number  of  acres.  The  deed  con- 
tained this  covenant:  "It  is  further  under- 
stood in  this  conveyance  that  the  parties  of 
the  second  part  in  this  deed  receive  the  prop- 
erty hereby  conveyed  as  their  entire  interest 
as  heirs  to  the  estate  of  the  parties  of  the 
first  part,  in  and  to  the  629  acre  survey  of 
land,  of  which  said  conveyance  is  a  part." 
So  we  observe  that  plaintiffs  accepted  the 
body  of  land  conveyed  by  the  deed  as  all 
that  the  daughter  was  ever  to  receive  of 
the  629  acre  tract  as  an  heir. 


William  G.  Phillips,  who  conveyed  to  plain- 
tiffs as  we  have  stated,  had  two  other  chil- 
dren— a  son  and  another  daughter.  In  the 
year  1879,  in  consideration  of  parental  love 
and  affection,  he  conveyed  to  the  son  an- 
other portion  of  the  629  acre  survey,  describ- 
ed by  reference  to  natural  monuments,  and,- 
as  the  deed  recited,  supposed  to  contain  175 
acres,  more  or  less.  This  deed  to  the  son 
contained  exactly  the  same  covenant  which 
we  have  recited  from  the  deed  to  plaintiffs. 
And  in  the  year  1883,  in  consideration  of 
parental  love  and  affection,  he  conveyed  to 
the  remaining  daughter  and  her  husband  an- 
other portion  of  the  629  acre  survey,  de- 
scribed by  reference  to  natural  monuments, 
and,  as  the  deed  recited,  supposed  to  contain 
164  acres,  more  or  less.  This  deed  to  the 
remaining  daughter  contained  exactly  the 
same  covenant  tehich  the  two  other  deeds 
contained. 

Thus,  by  the  same  manner  of  conveyance, 
for  the  same  consideration,  and  under  the 
same  covenant  that  the  land  conveyed  in 
each  instance  was  received  in  full  of  the 
share  of  the  son  or  daughter  in  the  father's 
estate  in  the  629  acre  survey,  William  O. 
Phillips  gave  each  of  his  children  and  pro- 
spective heirs  at  law,  all  of  them  adults,  such 
particular  portions  of  the  large  body  of  land 
which  he  owned  as  he  deemed  the  particu- 
lar child  or  heir  should  have  as  his  share  of 
the  same.  And  in  each  instance,  the  child  or 
heir  received  the  same  as  all  that  he  was 
ever  to  receive  therefrom.  By  the  acceptance 
of  the  deed  in  each  instance,  the  child  or 
heir  to  whom  the  conveyance  was  made,  es- 
topped himself  ever  to  demand  a  different 
division  of  the  629  acre  survey. 

But  after  all  these  conveyances  had  been 
made  a  small  parcel  of  the  original  tract  re- 
mained in  the  ownership  of  William  O.  Phil- 
lips. He  subsequently  purchased  from  one 
Cook  another  parcel,  so  that  he  owned  aboat 
146  acres  at  the  time  of  his  death  in  the 
year  1909.  He  died  intestate,  leaving  to  sur- 
vive him  a  widow  and  the  three  children  to 
whom  we  have  referred,  the  latter  his  only 
heirs  at  law. 

Now,  by  the  conveyances  to  which  we  hare 
referred,  it  is  clear  that  William  O.  Pliil- 
lips  gave  to  his  children  before  his  deatli 
all  that  he  ever  intended  them  to  receiye 
from  the  629  acre  tract  The  deeds  in  fftet 
say  so.  He  made  his  own  division  of  the 
land  among  all  his  children  in  his  life  time, 
binding  them  that  they  were  to  receive  no 
more  therefrom.  So  it  would  seem  that  he 
did  not  intend  the  small  remainder  of  the 
tract  for  them.  It  is  only  reasonable  to  pre- 
sume that  he  meant  to  dispose  of  it  by  deed, 
or  will  before  his  death.  But  he  did  not  do 
so.  He  died  intestate,  as  we  have  said,  and 
title  to  the  residue  of  the  large  tract,  to- 
gether with  title  to  the  parcel  purchased 
from  Cook,  was  by  the  law  thrust  upon  the 
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three  cMldren  Jointly  as  liis  heirs,  subject 
only  to  dower  of  the  widow  therein. 

Some  time  after  the  death  of  William 
G.  Phillips,  plaintifrs  brought  this  suit  for 
a  partition  of  the  real  estate  of  which  he 
died  seized  and  possessed,  subject  to  the  as- 
signment of  dower  therein  to  the  widow, 
praying  that  the  property  conveyed  by  the 
deeds  which  we  have  mentioned  be  brought 
into  hotchpot  as  advancements  in  the  mak- 
ing of  such  partition.  Plaintiffs  alleged  that 
they  did  not  receive  by  the  deed  to  them  as 
much  land  as  was  conveyed  to  the  others. 
So  the  evident  object  of  the  suit  was  that 
they  might  get  more  than  the  deed  had  given 
them.  The  cause  on  the  bill,  answers,  and 
depositions  proceeded  to  a  decree  directing 
an  assignment  of  dower,  sustaining  the  claim 
of  plaintiffs  that  they  had  not  received  by 
the  deed  to  them  as  much  as  the  others,  or- 
dering the  three  parcels  of  land  conveyed  by 
the  deeds  to  be  brought  into  hotchpot  as 
advancements,  and  referring  the  cause  to  a 
commissioner  for  the  purpose  of  carrying 
out  the  decree.  From  this  decree  the  son 
and  the  other  daughter  and  her  husband 
have  appealed.  They  maintain  that  the  con- 
veyances of  land  as  made  to  his  children 
by  William  G.  Phillips  can  not  be  disturbed; 
that  his  heirs  are  entitled  to  share  equally 
in  the  land  of  which  he  died  seized  and  pos- 
sessed; but  that  in  the  division  thereof  no 
account  can  be  taken  of  the  conveyances 
made  to  his  children  in  his  life  time. 

[2]  The  argument  is  made  by  plaintiffs, 
as  appellees,  that  the  decree  is  not  an  ap- 
pealable one.  They  ask  that  the  appeal  be 
dismissed  as  improvidently  awarded.  This 
point  must  be  overruled.  The  decree  is  clear- 
ly one  adjudicating  the  principles  of  the 
cause. 

[1]  Were  the  three  conveyances  such  ad- 
vancements as  are  contemplated  by  Code 
1906,  ch.  78,  sec.  13,  which  provides  for  the 
bringing  of  advancements  into  hotchpot? 
Our  answer  is  that  this  case  does  not  come 
under  that  statute.  Though  we  may  de- 
Dominate  each  of  the  conveyances  as  an  ad- 
vancement, still  each  of  the  heirs  agreed  that 
the  conveyance  to  him  was  to  be  all  that  he 
should  receive  of  the  land.  Every  one  of  the 
heirs  of  William  G.  Phillips  so  took  that 
which  was  advanced.  All  the  heirs  are  on  a 
footing  as  to  the  advancements  made  in  the 
life  time  of  the  decedent  Here  all  the  heirs 
shut  themselves  out  from  demanding  more. 
An  heir  may  so  debar  himself.  "If  a  child 
accept  from  a  parent  a  deed  of  present  con- 
veyance of  land,  providing  that  it  shall  be  in 
full  discharge  and  satisfaction  of  the  child's 
expectant  share  in  the  parent's  estate,  it  will 
bar  any  further  claim  for  participation  by 
80Ch  child  in  such  estate,  though  the  child 
did  not  sign  the  deed."  Roberts  v.  Coleman, 
37  W.  Va.  143, 16  S.  B.  482;  Coffman  v.  CJoff- 
man,  41  W.  Va.  8,  23  S.  B.  523.  If  WilUam 
G.  Phillips  had  left  another  heir  to  whom  he 
had  made  no  conveyance,  these  three  that 


accepted  the  deeds  would  be  obliged  to  let 
him  take  all  the  remaining  land.  Every  one 
of  the  heirs  is  barred  out  from  receiving 
more,  if  there  was  any  one  to  receive  it 
However,  there  is  no  unbarred  heir,  and  the 
law  thrusts  the  remaining  land  Jointly  on 
all  those  who  otherwise  would  be  barred 
from  receiving  it  Then  are  they  not  each 
on  the  same  footing?  Can  one  of  them  claim 
that  another  has  been  advanced  over  him? 
After  having  covenanted  to  take  no  more, 
are  plaintiffs  in  a  position  to  demand  that  the 
estate  be  brought  into  hotchpot?  May  they 
thus  ask  more  when  they  covenanted  to  re- 
ceive no  more? 

It  is  true  that  WilUam  G.  Phillips  died  in- 
testate, and  it  happens  that  the  law  gave 
the  heirs  his  remaining  estate.  But  merely 
because  of  this,  plaintiffs  can  not  virtually 
cause  a  different  division  of  that  which  was 
divided  among  them  all  by  the  father  in  his 
life  time.  Indeed  to  allow  them  to  do  so, 
would  be  in  express  violation  of  the  cove- 
nant then  made  by  them.  The  only  equita- 
ble view  that  can  be  taken  is  that  the  divi- 
sion of  the  land  made  by  William  G.  Phil- 
lips in  his  life  time  must  stand  as  he  made 
it  and  as  each  heir  in  accepting  a  deed  then 
agreed  to  it,  and  that  the  other  land  thrust 
on  the  heirs  by  the  law  regardless  of  their 
covenant  shall  be  divided  as  the  law  which 
gave  it  to  them  directs.  That  which  Wil- 
liam G.  Phillips  gave  them  in  full  of  his 
land,  he  divided ; .  that  which  the  law  gives 
them  in  full  of  his  remaining  land,  it  will 
divide. 

In  Needles  v.  Needles,  7  Ohio  St  432,  70 
Am.  Dec.  85,  the  principle  which  we  apply 
here  is  recognized.  There  it  was  held: 
**The  statutory  provision  as  to  advancements 
in  the  descent  and  distribution  of  estates, 
can  have  no  Just  application,  in  a  case  where 
it  is  apparent  that  the  testator,  who,  by  his 
will,  had  distributed  property  in  different 
amounts  among  his  children,  with  the  mani- 
fest intention  of  disposing  of  all  his  estate, 
unexpectedly,  by  the  omission  of  a  residuary 
clause  in  his  will,  died  intestate  as  to  a  re- 
siduum of  his  estate." 

Our  statute  relating  to  bringing  advance- 
ments into  hotchpot  contemplates  the  coming 
of  an  heir  to  whom  an  advancement  has  been 
made,  into  an  estate  from  which  he  has  not 
barred  himself  by  agreement  or  covenant, 
and  as  to  which  estate  there  are  other  heirs 
to  whom  no  such  advancement  as  he  receiv- 
ed has  been  made.  But  here  all  heirs  have 
shared  in  the-  advancements,  and  all  have 
barred  themselves  from  further  participa- 
tion in  the  estate.  It  is  plain  from  the  deeds 
themselves  that  William  G.  Phillips  never 
intended  that  the  conveyances  should  ever 
afterwards  be  considered  as  advancements 
in  a  further  division  of  his  estate.  He  did 
not  intend  them  for  advancements,  such  as 
the  statute  contemplates.  If  he  intended 
them  to  figure  in  a  future  settlement  or  divi- 
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slon  of  his  estate,  why  did  he  bind  the  heirs 
from  participation  in  any  future  settlement 
or  division? 

It  is  true  that  a  conveyance  of  land  to  a 
child  in  consideration  of  love  and  affection 
is  presumed  to  be  an  advancement  But 
that  presumption  may  be  rebutted  by  show- 
ing that  it  was  intended  otherwise.  In  this 
case  the  deeds  themselves  rebut  the  presump- 
tion. They  expressly  show  that  it  was  not 
intended  that  the  property  conveyed  by  them 
should  ever  afterwards  figure  in  relation  to 
a  division  of  the  grantor*s  estate. 

The  contention  of  plaintiffs  that  they  may 
bring  the  conveyances  into  hotchpot  seems  to 
have  arisen  from  the  fact  that,  in  these  lat- 
ter days  of  coal  surveys  by  accurate  meth- 
ods, the  acreage  of  the  tract  conveyed  plain- 
tiffs by  William  G.  Phillips  falls  short  to  77 
acres,  while  one  of  the  other  tracts  convey- 
ed by  him  is  alleged  to  have  more  than  the 
supposed  acreage  named  in  the  deed.  In- 
deed the  decree  goes  so  far  as  to  affirm  thnt 
by  mistake  the  three  conveyances  were  not 
made  equal.  There  is  no  basis  in  the  case 
for  this  finding.  No  evidence  of  .such  mis- 
take appears.  The  deeds  made  by  William 
G.  Phillips  plainly  are  conveyances  of  bodies 
of  land  in  gross,  not  conveyances  by  the 
acre.  Plaintiffs,  as  well  as  the  others,  knew, 
or  must  have  known,  what  land  they  were 
taking  under  covenant  to  ask  no  greater 
quantity.  By  such  covenant  and  the  char- 
acter of  their  deed,  plaintiffs,  years  ago, 
negatived  claim  of  mistake  or  unfair  divi- 
sion.   Such  claim  is  stale  indeed. 

The  decree,  except  as  far  as  it  provides 
for  the  assignment  of  dower  in  the  145  acres 
to  the  widow,  will  be  reversed,  and  the 
cau.se  will  be  remanded  with  directions  to 
cause  a  partition  of  the  145  acres  among  the 
heirs,  without  reference  to  the  lands  con- 
veyed to  them  by  William  G.  Phillips  in  his 
life  time. 


(72  W.  Va.  U6) 

DAVIDSON   ▼.    KUNST. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1913.) 

(Bylldbu%  5y  ik9  OowrtJ 

1.  Abatement  ano  Revival  ({  75*)— Death 
or  Pabtt— Scire  Facias  to  Revive  Ac- 
tion. 

Where  the  parties  are  the  same  and  it  does 
not  appear  that  there  was  any  other  suit  pend- 
ing between  them,  and  there  is  nothing  in  the 
record  showing  surprise  or  prejudice,  the  mis- 
description of  the  action  in  a  writ  of  scire  fa- 
cias to  revive  the  suit  against'  an  administra- 
tor, as  one  in  debt  instead  of  assumpsit,  is  im- 
material. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {§  445-482 ;  Dec.  Dig. 
§  76.*] 

2.  Abatement  and  Revival  <|  74*)— Death 
OP  Party— Scire  Facias  to  Revive  Ac- 
tion. 

Though  three  terms  of  court  have  passed 
without  notice  being  taken  on  the  record  of  a 


writ  of  scire  facias  to  revive  a  cause,  revival 
not  being  limited  or  confined  to  the  particular 
term  to  which  the  writ  is  returnable,  it  may 
be  entered  at  a  subsequent  term,  and  the  court 
does  not  lose  Jurisdictioa  to  proc^d  according 
to  the  writ 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Gent  Dig.  |i  42^-444 :  Dec.  Dig. 
§  74.*1 

3.  Abatement  and  Revivai.  (|  75*)— Rjbviv 
AL  OF  Action— Settinq  Abide  Judomsnt. 

If  after  waiting  for  more  than  a  year  after 
service  of  a  writ  of  scire  facias,  plaintiff,  in  the 
absence  of  defendant,  has  the  case  revived,  a 
jury  immediately  called,  and  judgment  entered, 
the  court  on  motion  oi  the  new  party  at  the 
same  term  should  set  aside  the  verdict  and 
judgment  and  continue  the  case.  The  right  to 
such  continuance  given  by  section  4*  chapter 
127,  Code  1906,  is  absolute. 

[Ed.  Note.— For  other  ca^es,  see  Abatement 
and^  Revival,  Cent  Dig.  §S  445-482 ;   Dec.  Dig. 

4.  EIxecutobs  and  Adminibtbatobb  <f  458*)^ 
Actions— J  udgment. 

A  judgment  against  an  administrator  for  a 
debt  of  his  decedent  should  run  de  bonis  testa- 
toris,  not  de  bonis  propriis. 

[Ed.  Note.— For  other  cases,  see  Executors 
aud  Administrators,  Cent  Dig.  §1  18H1-1908; 
Dec.  Dig.  i  453;*    Judgment,  Cent  Dig.  H  44.] 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  William  J.  Davidson  against  O. 
H.  A.  Kunst,  administrator  of  the  estate  of 
Adolphus  Armstrong.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Judgment 
reversed,  verdict  set  aside,  and  new  trial 
awarded. 

John  L.  Hecbmer,  of  Grafton,  toz  plaintill 
in  error.  Warder  &  Robinson,  of  Grafton, 
for  defendant  in  error. 

MILLER,  J.  Pending  an  action  of  assump- 
sit, originally  begun  against  Means,  sheriff 
and  as  such  curator  of  the  estate  of  Adol- 
phus Armstrong,  deceased,  and  after  he  bad 
pleaded  the  general  issue,  Kunst  was  ap- 
pointed administrator.  Tliis  fact  being  sug- 
gested on  the  record,  and  that  the  powers  of 
Means,  curator,  had  thereby  ceased,  an  at^ 
tempt  was  made  to  revive  the  action  against 
Kunst,  administrator,  by  mere  motion,  which 
by  sections  4  and  d,  chapter  127»  Code  1906^ 
is  not  the  proper  procedure.  Afterwards, 
in  November,  1909,  a  writ  of  scire  facias  was 
awarded  against  Kunst,  administrator,  er- 
roneously describing  the  suit  as  one  in  debt 
in  place  of  assumpsit,  commanding  him  to  be 
before  the  court  at  the  first  day  of  the  next 
term,  to  show  cause,  if  any  he  could,  i^hy 
the  suit  should  not  proceed  to  final  judgment 
in  his  name.  This  writ  was  served  on  Konst, 
November  22,  1909,  but  no  note  of  it  was 
made  on  the  record,  and  nothing  was  done  in 
the  case  until  January  30,  1911,  more  than  a 
y^r  after  the  writ  was  issued  and  served  on 
Kunst  On  that  day  in  an  action  styled 
William  J.  Davidson  vs.  G.  H.  A.  Kunst,  ad- 
ministrator of  the  estate  of  Adolphus  Arm- 
strong, deceased,  in  assumpsit,  the  following 
order,  omitting  names  of  jurors,  was  entered : 
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"This  day  came  the  plaintiff  by  his  attorneys, 
and  the  scire  facias  heretofore  issued  in  this 
cause  against  6.  H.  A.  Kunst,  Administrator 
of  the  estate  of  Adolphus  Armstrong,  deceas- 
ed, having  been  returned  executed  it  is  or- 
dered that  tliis  suit  proceed  according  to  said 
scire  facias  and  thereupon  came  a  Jury,  to- 
wit:  ♦  •  ♦  who  were  duly  elected,  tried 
and  sworn  to  well  and  truly  try  the  issue  join- 
ed, and  having  heard  the  plaintiff's  evidence 
were  sent  to  their  room  to  consider  of  their 
verdict  and  after  some  time  return  into  court 
and  say:  *We  the  Jury  find  Judgment  for  the 
plaintiff  for  $783.75,  to  date.  Elmer  Utter- 
back,  Foreman.*  It  is  therefore  considered 
by  the  Court  that  the  plaintiff,  William  J. 
Davidson  do  recover  of  and  from  the  said 
defendant,  G.  H.  A.  Kunst,  Administrator  of 
the  estate  of  Adolphus  Armstrong,  deceased, 
the  said  sum  of  $733.75  with  legal  Interest 
the'reon  from  this  date  until  paid,  and  his 
cost«  about  th^  prosecution  of  his  suit  In 
this  behalf  expended." 

On  the  following  day,  January  31,  1911, 
Kunst,  administrator,  appeared,  craved  oyer 
of  the  writ  of  scire  facias,  which  being  read 
to  him,  he  moved  the  court  to  set  aside  the  or- 
der directing  this  suit  to  proceed  according  to 
the  scire  facias,  to  set  aside  the  Judgment 
against  him,  and  to  continue  the  case,  which 
motion  the  court  overruled,  and  he  excepted. 

[1]  The  first  point  of  error  calling  for  con- 
sideration is  that  the  scire  facias  isummoned 
defendant  In  an  action  in  debt,  while  the 
action  revived  against  him  is  in  assumpsit 
Inasmuch  as  the  parties  are  the  same  and  it 
does  not  appear  that  there  was  any  other 
suit  pending  between  them,  we  do  not  regard 
the  misdescription  of  the  action  in  the  writ 
material.  There  is  nothing  in  the  record 
showing  surprise  or  prejudice  on  this  ac- 
count 

[2]  The  next  point  is  that  three  terms  of 
court  had  passed  without  any  notice  being 
taken  of  the  writ,  and  thereby  the  court  had 
lost  Jurisdiction  to  proceed  according  to  the 
writ  A  Judicial  writ  does  not,  like  a  notice 
by  a  party  out  of  court,  lapse  if  not  noted  on 
the  record  on  the  return  day.  And  with  re- 
spect to  a  writ  of  scire  facias  to  revive  a 
cause,  it  has  been  distinctly  decided  that  re- 
vival Is  not  limited  or  confined  to  the  par- 
ticular term  to  which  the  writ  is  made  re- 
turnable ;  it  may  be  entered  at  a  subsequent 
term.  Laldley  v.  Jasper,  49  W.  Va.  526,  39 
8.  E.  169.    So  this  point  is  without  merit 

[3]  Next,  it  is  said  It  was  error  to  overrule 
defendant's  motion  to  continue.  Evidently 
defendant  was  taken  by  surprise.  Immedi- 
ately on  noting  the  return  of  the  scire  fa- 
cias, and  reviving  the  case,  and  in  the  ab- 
sence of  defendant,  a  Jury  was  called,  the 
case  tried  on  the  pleadings  previously  entered 
by  Means,  curator,  verdict  rendered,  and 
Jtidgment  de  bonis  proprlls.  Instead  of  de 
bonis  testatoris  pronounced  against  defend- 


ant Section  4,  chapter  127,  Code  1906,  relat- 
ing to  revival  of  an  action,  provides  that 
"Any  ^uch  new  party  (except  in  an  appellate 
court)  may  have  a  continuance  of  the  case  at 
the  term  at  which  such  order  is  entered; 
and  the  court  may  allow  him  to  plead  anew 
or  amend  the  pleadings  as  far  as  it  deems 
reasonable;  but  in  other  respects  the  case 
shall  proceed  to  final  Judgment  or  decree 
for  or  against  him,  in  like  manner  as  If  the 
case  had  been  pending  for  or  against  him 
before  such  scire  facias  or  motion.'*  The 
right  to  a  continuance  given  by  this  statute 
we  think  absolute.  This  right  relates  to  the 
term  at  which  the  order  of  revival  is  entered. 
After  waiting  for  more  than  a  year  after 
service  of  the  writ,  and  in  the  absence  of  de- 
fendant, plaintiff  suddenly  seized  with  the  no- 
tion, had  the  case  revived,  a  Jury  called,  and 
snap  Judgment  entered.  The  court  erred  in 
refusing  to  set  aside  the  verdict  and  Judg- 
ment and  to  continue  the  case.  It  is  said  de- 
fendant should  have  made  his  motion  before 
verdict  and  Judgment;  but  he  was  not  pres- 
ent He  did  know  that  at  the  term  at  which 
any  order  reviving  the  case  against  him 
might  be  entered  he  would  be  entitled  to  a 
continuance,  and  to  file  new  pleadings  if  de- 
sired. This  right  he  could  waive,  by  appear- 
ance or  plea,  but  the  court  could  not  deprive 
him  of  this  right  by  proceeding  in  his  ab- 
sence. 

[4]  The  Judgment  against  defendant  should 
have  run  de  bonis  testatoris.  This  error,  if 
no  other  Intervened,  could  be  corrected  here, 
and  the  Judgment  affirmed,  but  other  errors 
requiring  it,  the  Judgment  will  be  reversed, 
the  verdict  set  aside  and  a  new  trial  awarded. 

ROBINSON,  J.,  absent 


(72  W.  Va.  74) 

DIEHT.  V.  MIDDLE  STATES  LOAN, 
BLDG.  &  CONST.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25.  1913.) 

(ByUahu9  by  the  Court.) 

1.  Wills    (§    573*)— Construction— Propbb- 
TY  Conveyed— Principal  or  Income. 

Where  by  apt  language  a  testator  mani- 
fests an  intent  to  sever  the  product  of  any  spe- 
cies of  property  from  its  source,  as  where  only 
a  life  estate  in  the  income  is  given,  with  re- 
mainder over,  a  bequest  of  income  will  not 
carry  an  absolate  estate  in  the  principal 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  1240-1251 ;  Dec.  Dig.  |  573.*] 

2.  Wills  (§  573*)— Construction— Pbopebty 
Conveyed— Principal  or  Income. 

Where  a  testator  bequeathes  to  his  wife 
"the  rents,  issues  and  profits"  of  personal  prop- 
erty to  "nold  and  enjoy  during  her  natural 
life,"  and  to  his  children  "the  reversion  or  re- 
mainder" of  all  his  estate,  the  widow  takes  by 
the  will  only  the  usufruct  of  the  personalty; 
and  she  cannot  voluntarily  impair  or  diminish 
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Che  0011)08  thereof  to  the  detriment  of  her  suc- 
cessors in  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  124^1251;  Dec  Dig.  §  573.*] 

3.  Life  Estates  ({  26*)— Rblsasb  bt  Life 
Tenant. 

The  release  by  the  widow  of  a  lien  secur- 
ing the  principal  and  interest  of  notes  forming 
part  of  such  bequest  is  ineffectual  as  a  dis- 
charge of  the  security;  the  remaindermen  not 
assenting  to  such  release. 

[Ed.  Note.—For  other  cases,  see  Life  Estates, 
Cent  Dig.  {  48 ;  Dec.  Dig.  g  26.*] 

4.  Sales  (i  235*)— Bona  Fide  Pubghasebs— 

CONSTBXJCTIVB    NOTICE. 

Whatever  is  sufBcient  to  direct  the  atten- 
tion of  a  purchaser  to  prior  rights  and  equities 
of  third  persons,  so  as  to  put-  him  on  inquiry 
to  ascertain  their  nature,  will  operate  as  no- 
tice to  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  681-686 ;  Dec.  Dig.  {  235.*] 

Williams  and   Poffenbarger,  JJ.,   dissenting. 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  in  equity  by  Albert  Diehl  against  the 
Middle  States  Loan,  Building  &  Construction 
Company.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Wyatt  &  Graham,  of  Huntington,  for  ap- 
pellant. Campbell,  Brown  &  Davis  and  Swit- 
zer  &  Wiatt,  all  of  Huntington,  for  appellee. 

LYNCH,  J.  Dying  testate  in  1893,  Louis 
Diehl  by  will  gave  his  wife  Rosa  the  rents, 
issues  and  profits  of  all  his  property  of  which 
he  died  seised  and  possessed,  "to  have,  hold 
and  enjoy  during  her  natural  life,''  and  to 
his  six  children  "the  reversion  or  remainder" 
of  all  his  estate.  At  his  death  he  held  and 
owned  six  notes,  executed  to  him  by  his  son 
Robert,  aggregating  $2,600.  To  secure  their 
l>ayment  Robert  Dielil  and  wife,  at  the  in- 
stance of  the  plaintiff,  Albert  Diehl,  his  coleg- 
atee,  in  1894  and  1895  gave  three  successive 
trust  liens  on  lots  owned  by  Robert  Each  of 
these  trusts  describes  the  notes,  and  recites 
that  "said  notes  are  now  owned  and  held  by 
one  Rosa  Diehl,  devisee  of  Louis  Diehl,  de- 
ceased." They  provide  that,  in  case  of  default 
in  payment  of  the  notes,  the  trustee  shall, 
"at  the  request  of  said  Rosa  Diehl,  devisee  as 
aforesaid,  or  the  holder  thereof,"  sell  the  prop- 
erty conveyed  on  notice  prescribed  by  law. 
But  they  do  not  explicitly  indicate  the  person 
to  whom  payment  may  be  made.  By  releases 
duly  signed  and  acknowledged  by  her  and 
recorded  in  the  proper  office,  Rosa  Diehl  un- 
dertook to  release  unconditionally  each  of 
these  trust  liens,  except  the  one  dated  No- 
vember 22,  1895,  hereafter  referred  to.  By 
deed  of  February  17,  1896,  Robert  Diehl 
and  his  wife  conveyed  to  S.  C.  Humphreys 
parts  of  the  lots  subject  to  the  trust  liens 
for  $20,000,  "to  be  paid  as  provided  for  in  a 
deed  of  trust  of  even  date  herewith  executed 
by  the  said  S.  C.  Humphreys  upon  the  prop- 
erty hereby  conveyed  to  secure  the  payment 
of  the  unpaid  purchase  money."    The  record 


does  not  show  any  such  trust  It  does,  how- 
ever, show  one  executed  by  Humphreys  July 
14,  1896,  to  secure  the  appellant,  the  Middle 
States  Iioan,  Building  &  Construction  Com- 
pany, the  repayment  of  a  loan  of  $6,500  upon 
conditions  usual  in  such  trusts.  It  provides 
that,  upon  default  in  paym^it  of  the  loan, 
Williams  and  Scott,  the  trustees  therein 
named,  should  sell  the  lots  subject  to  the 
lien.  Humphreys  did  default,  and  thereupon 
the  trustees  sold  the  lots  to  the  beneficiary, 
and  by  deed  of  December  8,  1897,  conveyed 
the  same  pursuant  to  the  sale.  By  an  order 
of  the  circuit  court  of  Cabell  county  entered 
March  16,  1898,  upon  due  notice,  Rufus  Swit- 
zer  was  substituted  in  the  room  and  stead  of 
Frank  Diehl  as  trustee  in  the  first  and  sec- 
ond deeds  of  trust  heretofore  mentioned  as 
securing  the  Diehl  notes;  said  Switzer  also 
being  the  trustee  named  in  the  third  of  said 
deeds  of  trust  Subsequently  Switzer  as 
trustee  sold  parts  of  the  lots  so  conveyed  to 
Albert  Diehl,  executor,  and  conveyed  such 
parts  to  him  accordingly  by  deed  of  May  28, 
1898.  The  trustee  declined  to  sell  the  re- 
mainder of  the  property  so  incumbered,  be- 
cause involved  in  the  Humphreys  trust  Al- 
bert Diehl  in  his  own  right  and  as  executor 
instituted  this  suit  in  the  lifetime  of  his  moth- 
er against  her,  his  colegatees,  and  the  appel- 
lant, to  cancel  the  releases  by  Rosa  Diehl,  the 
deed  from  Robert  to  Humphreys,  the  deed  of 
trust  by  Humphreys  to  app^ant,  and  the 
conveyance  by  the  trustees  to  appellant,  as 
clouds  upon  the  title  to  the  lots  subject  to 
the  trusts  securing  the  notes,  and  to  enforce 
payment  of  the  notes  by  a  sale  of  the  trust 
subject  The  circuit  court  by  its  decrei^ 
granted  plaintiff  the  relief  sought  This  ap- 
peal followed. 

Appellant  demurred  to  the  bill,  assigning 
several  grounds  in  support  of  its  demurrer. 
The  court  overruled  the  demurrer,  at  which 
time  the  appellant  filed  its  answer.  The 
court  did  not  err  in  its  ruling  upon  the  de- 
murrer, except  as  to  the  absence  of  Hum- 
phreys as  a  party  defendant  However,  sub- 
sequent to  the  court's  ruling  upon  the  demur- 
rer, Humphreys  was  made  a  party  def^idant, 
appearing  by  attorney  and  waiving  process. 
The  plaintiff  has  right  and  title  as  devisee 
and  as  executor  to  maintain  the  suit,  and  did 
not  prematurely  institute  it  If  the  sole  ob- 
ject of  the  bill  were  to  remove  a  cloud  on 
title,  the  third  ground  assigned  upon  demur- 
rer would,  under  the  decisions  of  this  court, 
demand  serious  consideration.  But  its  pur- 
pose is  not  so  limited.  As  stated,  it  seeks 
not  only  cancellation,  but  the  enforcement 
of  the  trust  liens  by  sale  and  the  application 
of  the  proceeds  to  the  payment  of  the  notes 
secured.  Cancellation  is  but  an  incident  to 
other  relief  sought,  to  obtain  which  the  bill 
is  maintainable. 

By  its  answer  appellant  relies  upon  vari- 
ous grounds  of  defense.    It  asserts  that  it  be- 
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came  a  purchaser  for  value  without  notice; 
that  Rosa  Diehl  had  authority  to  execute  the 
releases;  that  the  legatees  under  the  will 
assisted  In  procuring  the  releases  of  the  liens 
securing  the  Diehl  notes;  that  a  deed  of 
trust  by  Robert  Diehl  to  the  Iron  Belt  Build- 
ing &  Loan  Association  was  executed  and 
recorded  prior  to  the  trusts  upon  which 
plaintifiF  relies ;  that  the  money  advanced  by 
It  to  Humphreys  was  applied  to  the  payment 
of  such  prior  lien;  and  that  thus  it  became 
entitled  to  subrogation  to  the  rights  of  the 
beneficiary  thereunder.  These  are  material 
defenses,  if  established. 

[2,  3]  Was  the  appellant  a  purchaser  for 
value  without  notice?  It  is  not  necessary  to 
determine  whether  by  its  answer  the  appel- 
lant has  sufficiently  pleaded  this  defense.  In 
fact,  it  may  be  safely  asserted  that  it  has  not 
But,  ignoring  this  defect,  it  cannot  with  pro- 
priety be  said  that  appellant  is  a  purchaser 
without  notice.  It  Is  a  purchaser  for  value. 
But  apparently  the  records  necessary  for  it 
to  examine  disclose  information  sufficient  to 
warrant  abundant  notice  of  infirmity  in  the 
attempt  to  discharge  the  liens  created  by 
the  Robert  Diehl  trusts.  As  noted,  these 
trust  deeds  secured  the  payment  of  the  notes 
in  general  terms.  They  do  not  specify  any 
particular  person  secured.  True,  they  re- 
cite that  the  notes  are  '*held  and  owned  by 
Rosa  Diehl,  devisee  of  Louis  Diehl,  deceas- 
ed," and  authorize  a  sale  of  the  trust  sub- 
ject upon  her  request  But  the  will,  under 
which  she  held  and  claimed,  was  likewise  of 
record  in  the  same  office.  Whether  in  the 
same  office  or  elsewhere,  the  language  of  the 
trust  reasonably  suggested  further  Inquiry 
as  to  the  source  of  her  authority  to  execute 
the  releases,  unless  they  were  procured,  as 
the  answer  asserts,  hy  the  joint  action  of  the 
legatees  under  the  will,  of  which  there  is 
no  proof.  The  deeds  of  trust,  read  with  the 
win,  Indicate  with  sufficient  precision  to  a 
cautious  conveyancer  that  the  authority  of 
Rosa  Diehl  to  execute  the  releases  was  at 
least  doubtful.  She  had  the  usufruct  of  the 
notes  during  life  only,  the  reversion  and  re- 
mainder being  In  her  children  as  legatees  un- 
der the  will.  Of  course,  she  could  hold  pos- 
session of  the  notes,  receive  payment  of  the 
sum  due  on  any  one  or  more  of  them,  and 
reinvest  the  proceeds.  She  could  exercise 
the  control  ordinarily  appertaining  to  owner- 
ship of  personal  property.  But  she  could  do 
no  act  the  resultant  effect  of  which  would  be 
the  impairment  or  diminution  of  the  corpus 
of  the  estate,  except  perhaps  that  which 
even  by  prudent  management  results  from 
the  frailty  of  human  Judgment  Her  inter- 
est was  limited  to  the  income  derivable  from 
the  notes.  But,  by  her  releases,  she  dis- 
charged, or  at  least  attempted  to  discharge, 
the  security  given  for  their  payment 

[1]  There  is  authority  holding  that  the  un- 
qualified grant  of  the  rents,  issues,  and  prof- 
Its  of  any  species  of  property  Is  in  effect  the 


grant  of  the  corpus  of  the  property.  40  Cya 
1487.  But  the  bequest  here  is  in  express 
terms  limited  to  the  life  of  the  widow,  with 
reversion  and  remainder  to  the  children  of 
the  testator.  "If  it  is  the  manifest  intent  of 
a  testator  to  sever  the  product  from  its 
source,  as  where  only  a  life  estate  in  the  In- 
come is  given,  a  bequest  of  income  will  not 
carry  an  absolute  estate  in  the  principaL" 
40  Cyc.  1550 ;  Roush  v.  Hyre,  62  W.  Va.  128, 
57  S.  B.  308. 

[4]  With  this  knowledge  or  source  of 
^knowledge  easily  available,  the  defendant 
cannot  in  reason  be  deemed  a  purchaser  for 
value  without  notice.  "Where  a  subsequent 
purchaser  has  actual  notice  that  the  prop- 
erty in  question  was  incumbered  or  affected, 
he  is  charged  constructively  with  notice  of 
all  the  facts  and  Instruments  to  the  knowl- 
edge of  which  he  would  have  been  led  by  an 
inquiry  into  the  encumbrance  or  other  cir- 
cumstance affecting  the  property  of  which  he 
had  notice."  Insurance  Co.  v.  Railroad  Co., 
32  W.  Va.  244,  9  S.  B.  180 ;  Lenhart  v.  Zents, 
50  W.  Va.  86,  40  S.  B.  444 ;  Clark  v.  Sayers, 
55  W.  Va.  512,  47  S.  B.  312;  Tanning  Co.  v. 
Boom  Co.,  63  W.  Va.  685,  60  S.  E.  890 ;  Coles 
V.  Withers,  33  Grat  (Va.)  186.  In  Clark  v. 
Sayers,  supra,  it  is  said:  "Whatever  puts  a 
man  on  Inquiry  amounts,  in  Judgment  of  law, 
to  notice,  provided  Inquiry  becomes  a  duty, 
and  would  lead  to  the  knowledge  of  the  req- 
uisite fact  by  the  exercise  of  ordinary  dili- 
gence and  understanding."  "Notice  Is  any 
knowledge,  however  acquired,  which  is  suffi- 
cient to  put  a  party  on  inquiry,  for  the  law 
imputes  a  personal  knowledge  of  the  fact  of 
which  the  exercise  of  common  prudence  and 
ordinary  diligence  would  have  apprised  him.** 
Cain  V.  Fftx,  23  W.  Va.  594,  609;  Fouse  v. 
Gilfillan,  45  W.  Va.  213,  32  S.  B.  178.  "What- 
ever is  sufficient  to  direct  the  attention  of  a 
purchaser  to  prior  rights  and  equities  of 
third  persons,  so  as  to  put  him  on  inquiry  to 
ascertain  their  nature,  will  operate  as  no- 
tice." Tanning  Co.  v.  Boom  Co.,  supra.  In 
the  same  case  it  is  held  that  one  acquiring, 
by  deed  without  reservation,  parts  of  prop- 
erty reserved  in  a  former  conveyance,  "is 
chargeable  with  notice  of  the  rights  of  an- 
other whom  by  common  prudence  he  would 
have  found  to  be  the  owner  under  such  for- 
mer deed,"  and  that  he  Is  therefore  not  an  in- 
nocent purchaser  of  an  outstanding  interest 
in  another  by  such  former  conveyance.  Be- 
sides, the  language  of  the  last  release  of  the 
Robert  Diehl  trust  dated  November  22,  1895, 
is  itself  sufficient  to  put  appellant  upon  in- 
quiry as  to  the  rights  of  others.  The  inten- 
tion expressly  declared  in  this  release  is  to 
give  to  appellant  a  lien  "prior  to  and  supe- 
rior to  the  lien  of  the  said  Rosa  Diehl"  under 
the  trust  mentioned,  "hut  as  to  aU  other  lots 
and  all  other  persons  to  leave  the  lien  of  my 
said  deed  of  trust  unaffected  and  unimpair- 
ed." There  is  no  proof  sustaining  the  aver- 
ment in  the  answer  that  the  legatees  under 
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the  will  procured  the  releases,  nor  of  any 
trust  by  Robert  Diehl  to  the  Iron  Belt  Build- 
ing &  Loan  Association,  nor  that  the  money 
advanced  by  appellant  under  its  trust  from 
Humphreys  was  to  any  extent  applied  to  pay- 
ment of  any  such  prior  lien.  Therefore, 
whatever  the  fact,  relief  based  on  these 
grounds  must  be  denied.  Robert  Diehl  does 
not  appeal;  and  the  decree,  denying  him  re- 
lief from  the  releases,  is  final 

For  reasons  stated,  the  decree  of  the  cir- 
cuit court  is  affirmed. 

WILLIAMS,  J.  (dissenting).  The  deed  of 
trust  was  given  after  the  death  of  testator 
to  secure  notes  made  by  >Robert  Diehl  pay- 
able to  his  father.  The  will  gave  Rosa  Diehl 
a  life  estate  in  them,  and  the  trust  deed  does 
not  disclose  that  any  other  person  is  a  bene- 
hdary.  Having  a  life  estate  in  the  notes,  she 
had  a  right  to  take  security. for  their  pay- 
ment, or  to  collect  them,  and  reinvest  the 
fund.  The  deed  of  trust  disclosing  no  other 
cestui  que  trust  than  Rosa  Diehl,  the  pur- 
chaser of  the  lots  was  not  required  to  look 
beyond  it  to  ascertain  If  she  had  power  to 
release  it  She  was  sui  Juris.  "Where  there 
is  a  life  estate  in  personal  property,  there  must 
always  be  a  power  to  make  it  available  accord- 
lug  to  the  circumstances,  and  the  life  tenant 
may  convert  one  kind  of  property  into  an- 
other or  change  the  character  of  the  invest- 
ments,'provided  such  acts  are  In  accordance 
with  prudent  management  and  the  value  of 
the  property  as  a  whole  is  not  diminished.'" 
16  Cyc.  619;  Warren  v.  Webb,  68  Me.  133; 
Sutphen  v.  Ellis,  35  Mich.  446.  Having  a  life 
estate  in  the  notes,  Rosa  Diehl  had  a  right 
to. demand  security  for  their  payment,  and 
having  taken  such  security,  ostensibly  for 
her  benefit,  she  had  the  power  also  to  re- 
lease it.  It  does  not  appear  that  the  maker 
of  the  notes  was  not  as  able  to  pay  them 
immediately  after  the  release,  as  he  was  be- 
fore the  trust  deed  was  executed.  Tliere  is 
then  no  evidence  that  the  releasing  of  the 
trust  deed  put  plaintiffs  lu'  any  worse  situa- 
tion than  they  were  when  their  estate  in  the 
notes  vested.  She  was  not  acting  as  their 
guardian. 

It  is  not  alleged  that  the  release  was  pro- 
cured by  fraud.  The  only  question  present- 
ed by  the  pleadings  is  the  authority  of  Rosa 
Diehl  to  execute  the  release;  and,  even  if 
the  fact  were  established  that  the  trust  deed 
had  been  procured  by  the  plaintiffs,  and  was 
intended  for  their  benefit  as  well  as  for  Rosa 
Diehl,  the  trust  deed  does  not  disclose  it. 
She  is  the  only  beneficiary  mentioned  in  it, 
and  therefore  the  proper  person  to  release  it. 
There  is  no  allegation  of  mala  fides  on  her 
part 

The  averment  of  the  bill  that  plaintiffs 
procured  Robert  Diehl  to  execute  the  trust 
deed  for  their  protection  Is  denied  by  the 
answer;  and  no  proof  was  taken.    The  case 


was  submitted  on  record  evidence  only,  and 
it  does  not  sustain  that  averment  Plain- 
tiffs' case  must  stand  or  fall,  according  to 
the  effect  to  be  given  to  the  several  recorded 
papers,  viz.,  the  deed  of  trust,  the  release, 
and  the  will  of  Louis  Diehl.  Rosa  Diehl,  the 
only  cestui  que  trust  disclosed  by  the  trust 
deed,  certainly  could  execute  a  valid  release 
of  it,  and  I  think  did  so.  I  would  reverse 
the  decree.  In  this  view  POFFENBAROER, 
J.,  concura 

(73  W.  Va.  8S) 

HOGG  T.  McGUFFIN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,   1913.) 

(Syllabus  hy  the  Court,) 

1.  Judgment  (§  678*)  —  (Conclusiveness  — 
Persons  Concluded. 

In  a  suit  between  the  debtor  and  one 
claiming  an  equity  in  a  certain  portion  of  a 
fund  deposited  by  the  debtor  with  a  third  per- 
son, a  decree  in  favor  of  the  claimant  is  con- 
clusive against  the  debtor's  creditors,  who  are 
claiming  only  liens  upon  such  fond,  and  can- 
not be  collaterally  assailed  by  them  in  any 
event,  nor  directly  except  for  fraud  and  coUu- 
sioD. 

[Ed.  Note.—For  other  cases,  see  Judgment. 
Cent.  Dig.  §§  1195-1199.  1221;  Dec.  Dig.  S 
678.*] 

2.  Judgment  (§  7()5*)  —  Conclubivsnsss  — 
Pebsons  Concluded. 

1£  the  stakeholder  is  a  party  to  such  suit, 
and  has  been  directed  by  a  decree  of  the  court 
to  turn  over  to  the  claimant  the  portion  of  the 
fund  found  to  be  his,  he  cannot  refuse  to  do 
BO  on  the  ground  that,  after  the  suit  was 
brought,  be  was  garnished  by  creditors  of  the 
debtor. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1189;  Dec.  Dig.  $  705.*] 

3.  Courts   (§  475*>— Conflictino  Jubisdio- 
noN— CouBTs  OF  Same  State. 

The  circuit  court  in  which  the  claimant 
brought  his  suit,  to  which  the  stakeholder  is  a 
party,  cannot  be  ousted  of  its  jurisdiction  by 
the  subsequent  order  of  another  circuit  court 
which  acquired  jurisdiction  over  the  stakehold- 
er in  suits  brought  by  the  creditors  against  the 
debtor. 

[Ed.  Note.—For  other  cases,  see  Courts, 
Cent.  Dig.  §§  1229-1239,  1247-1259,  2011; 
Dec  Dig.  %  476.*] 

Miller,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  in  equity  by  Gory  Hogg  against  E.  M. 
McGuffin  and  others.  From  a  decree  for 
plaintiff,  defendant  Citl2sens'  National  Bank 
of  Charleston,  trustee,  etc.,  appeals.  Af- 
firmed. 

Mollohan,  McCllntlc  &  Mathews,  of  Oharlea- 
ton,  Geo.  S.  Wallace,  of  Huntington,  and 
Charles  H.  Jones,  of  Williamson,  for  appel- 
lant. Hubard  &  Lee,  of  Fayetteville,  and  A. 
W.  Reynolds,  of  Princeton,  for  appellee. 

WILLIAMS,  J.  After  the  case  of  Hogg 
v.  McGuffin,  67  W.  Va.  456,  68  S.  B.  41,  31 
L.  R.  A.  (N.  S.)  491,  was  decided  by  this 
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court,  Gory  Hogg  filed  hits  amended  or  sup- 
plemental bni  In  the  circuit  court  of  Mercer 
county,  setting  up  the  fact  that  the  money 
had  been  collected  by  the  Citizens*  National 
Bank  of  Charleston  on  the  Dixon  notes  pay- 
able to  McGufiln,  wlilch  had  been  deposited 
with  it  for  collection  in  the  manner  and  ac- 
cording to  the  agreement  described  in  the 
former  opinion  in  this  cause,  and  prayed  for 
a  decree  against  the  bank,  directing  it  to 
pay  to  him  the  sum  of  $16,620,  with  interest, 
in  discharge  of  the  decree  rendered  in  his 
favor  by  this  court  Thereupon  the  bank 
and  M.  M.  Williamson,  trustees,  tendered 
their  answer  and  cross-bill  In  the  nature  of 
a  bill  of  interpleader,  setting  up  the  fact 
that  a  number  of  the  creditors  of  McGuffln 
had  obtained  Judgments  and  executions  be- 
fore the  rendition  of  the  decree  by  this  court 
in  favor  of  Hogg,  alleging  that  it  had  been 
garnished  by  a  number  of  said  creditors, 
whose  debts  are  set  out  in  the  cross-bill,  and 
prayed  that  they  might  be  brought  into  the 
suit  and  required  to  litigate  with  Hogg  their 
respective  claims  of  priority  to  the  fund,  to 
the  end  that  the  bank,  as  trustee  and  stake- 
holder, might  be  protected  in  the  disburse- 
ment of  said  funds.  Plaintiff  objected  to  the 
filing  of  so  much  of  the  answer  as  was  in- 
tended as  a  cross-bill,  and  called  for  affirma- 
tive relief,  and  the  court  sustained  the  ob- 
jection, but  allowed  the  paper  to  be  filed 
simply  as  an  answer  to  the  bill,  and  heard 
the  cause  on  amended  bill,  answer,  and  gen- 
eral replication  thereto,  and  decreed  that 
the  bank  pay  to  Hogg  the  sum  above  stated. 
From  that  decree  the  Citizens'  National  Bank 
and  M.  M.  Williamson  obtained  this  appeal. 
[1]  The  bank  in  its  answer  admits  that  it 
has  in  its  hands  $58,141.28  collected  on  the 
Dixon  notes  payable  to  McGuffln.  It  was  a 
party  to  Hogg's  original  bill,  and  therefore 
knew  that  Hogg's  equitable  claim  to  a  part 
of  the  funds  in  its  hands  was  superior  to 
the  liens  upon  such  part  claimed  by  any  of 
McGuffin's  creditors.  The  decree  of  this 
court  determined  that  fact  Hogg  was  not 
claiming  the  right  simply  to  charge  the  fund 
with  a  debt  He  was  claiming  the  fund  it- 
self, or  rather  so  much  of  it  as  was  derived 
from  the  sale  by  McGuffln  to  Dixon  of  50 
shares  of  stock  in  the  Harvey  Coal  &  Coke 
Company;  and  the  court  decreed  that  $16,- 
620  of  the  fund  belonged  to  Hogg  by  virtue 
of  his  contract  with  McGuffln,  giving  him 
the  right,  for  two  years  from  the  time  he 
had  purchased  from  McGuffln  the  50  shares 
of  stock  in  the  Pike  Collieries  Company,  to 
return  those  shares  and  receive  from  Mc- 
Guflln  a  like  number  of  shares  in  the  Harvey 
Coal  &  Coke  Company  in  lieu  thereof.  Hogg 
decided  within  the  two  years  to  make  the 
exchange  of  stock,  but  McGuffln  had  in  the 
meantime  sold  it  to  S.  Dixon,  an  innocent 
purchaser,  without  notice  of  Hogg's  equity; 
and  the  court  could  not  decree  specific  per- 
formance of  McGuffln's  contract,  but  held 


that  Hogg  had  an  equitable  claim  to  the  fund 
derived  from  the  sale  of  the  stock,  and  could 
follow  it  up.  The  funds  were  then  in  the 
form  of  notes  payable  to  McGufiln,  in  the 
hands  of  the  bank  for  collection;  they  had 
not  passed  into  the  hands  of  an  innocent 
holder  for  value,  and  out  of  Hogg's  reach. 
The  notes  were  still  McGuffln's  property,  in 
the  hands  of  the  bank,  at  the  time  Hogg 
brought  his  suit  in  Mercer  county  and  made 
the  bank  a  party  to  it  Hogg's  title  to  $16,- 
620  of  the  fund,  while  only  an  equitable  one, 
was  superior  to  McGuffln's,  and,  being  supe- 
rior to  the  debtor's  title,  his  creditors  could 
acquire  no  Hens  upon  it.  It  is  a  familiar 
principle  of,  law  that  the  creditor  can  acquire 
no  greater  right  in  respect  to  the  debtor's 
property  than  the  debtor  himself  has.  The 
former  decision,  in  effect,  held  that  McGuf- 
fln sold  stock  in  the  Harvey  Coal  &  Coke 
Company  which  virtually  belonged  to  Hogg, 
and  that  he  was  bound  to  turn  over  to  Hogg 
the  proceeds  thereof.  Hogg's  right  was  a 
property  right  and  was  necessarily  superior 
to  any  lien  that  a  creditor  of  McGuffln  could 
acquire  on  the  funds.  Hogg's  right  was  to 
the  stock  itself,  from  which  the  fund  was 
derived,  and  no  liens  were  acquired  before 
the  stock  was  sold.  All  the  liens  averred  in 
the  cross-bill  to  exist  were  acquired  after 
that  time.  The  bank  would  have  taken  no 
risk  in  turning  over  to  Hogg  his  portion  of 
the  fund,  and  it  should  have  done  so. 

[2,  3]  But  it  is  insisted  the  bank  could  not 
safely  turn  over  the  funds  except  upon  or- 
der of  the  circuit  court  of  Fayette  county, 
and  this  for  the  reason  in  July,  1009,  that 
court  had  directed  the  bank  to  hold  the  fund 
subject  to  that  court's  order.  It  appears  that 
a  number  of  suits  were  pending  in  the  cir- 
cuit court  of  Fayette  county  against  said 
McGuffln,  to  some  of  which  the  Citizens'  Na- 
tional Bank  appears  to  have  been  a  party, 
and  that  on  the  13th  day  of  June,  1900,  an 
order  was  made  in  those  causes  which  seem 
to  have  been  heard  together,  directing  the 
bank,  upon  payment  to  it  of  the  Dixon  notes, 
to  turn  over  to  him  the  stock  which  he  had 
deposited  as  security  for  the  payment  of  the 
notes,  and  further  directing  it  as  special 
receiver  for  the  purpose,  to  hold  the  money 
and  not  pay  it  out  except  by  order  of  the 
court.  But,  long  before  that  order  was  made, 
Hogg  had  brought  this  suit  in  the  circuit 
court  of  Mercer  county,  and  had  made  the 
bank  a  party  defendant  Process  to  answer 
the  bin  was  served  on  it  on  the  21st  of  De- 
cember, 1907.  The  bank  was  therefore  sub- 
ject to  the  Jurisdiction  of  the  circuit  court 
of  Mercer  county  long  before  it  was  appoint- 
ed special  receiver  for  the  Fayette  circuit 
court,  and  was  bound  to  obey  the  decree  of 
the  former  court.  The  circuit  court  of  Pay- 
ette county  could  not  oust  the  Mercer  court 
of  its  Jurisdiction  by  an  order  subsequently 
made. 

The  decree  will  be  affirmed,  but  without 
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prejudice  to  the  rights  of  the  creditors  claim- 
ing liens,  by  attachment  or  execution,  on  the 
residue  of  the  funds  in  the  hands  of  the 
bank,  and  without  prejudice  to  any  rights 
the  bank  may  have  to  have  the  priorities 
of  liens  determined  among  the  creditors  of 
R.  M.  McGuffin,  deceased,  before  making 
disbursement  thereof. 

MILLER,  J.  (dissenting).  I  am  unable  to 
concur  In  the  opinion  prepared  by  Judge  Wil- 
liams. The  decree  and  mandate  of  this 
Court  on  the  former  hearing,  reversing  in 
part  the  decree  below  which  dismissed  plaln- 
tilTs  bill,  and  quashed  the  attachment,  among 
other  things  gave  a  money  decree  to  plaintiff 
against  McGuffin,  for  $16,620.00,  with  Interest 
and  costs,  and  adjudged  that  plaintifif  have  the 
right  to  have  said  sum  paid  him  out  of  the 
four  promissory  notes  for  $25,125.00,  each, 
and  one  for  $14,575.00,  made  by  Dixon  to 
McGuffin,  and  that  the  money  called  for  con- 
stituted a  trust  fund  on  which  plaintifif  had 
a  lien  and  charge  to  satisfy  his  decree,  and 
that  the  appellant,  the  Citizens'  National 
Bank  of  Charleston,  might  collect  of  said 
notes  a  sufficient  sum  to  satisfy  said  decree 
and  make  payment  thereof  to  said  Hogg, 
such  collection  and  payment  to  stand  as  a 
credit  to  the  hank  (igainst  any  demand  of  B, 
M,  McChuffin,  and  that  if  it  should  collect 
said  notes  it  should  pay  to  Hogg  his  decree, 
interest  and  costs. 

The  bank  answered  that  it  was  a  simple 
stakeholder,  and  sought  protection  at  the 
hands  of  the  court  The  decree  below  quash- 
ing  the  attachment  was  not  disturbed.  It 
was  decided  there  was  no  fraud  as  alleged 
on  which  the  attachment  could  stand;  but 
that  a  trust  on  the  notes  and  fund  existed 
In  fayor  of  plalntifiT  which  should  be  enforc- 
ed in  equity. 

When  the  cause  went  down  to  the  circuit 
court,  plaintifif  filed  a  supplemental  bill,  mak- 
ing the  bank  a  party,  alleging  collection  of 
the  notes  and  asking  for  a  decree  against  it 
for  the  money  decreed  against  McGuffin. 
The  bank  answered,  admitting  collection  of 
the  notes,  but  showing  that  besides  its  posi- 
tion as  trustee  under  the  contract  between 
McGuffin  and  Hogg,  and  Dixon,  exhibited 
with  its  former  answer,  numerous  other  suits 
at  law  and  in  equity,  had  been  subsequently 
brought,  in  Fayette  and  other  counties,  in 
which  it  and  Dixon  had  been  summoned  as 
garnishees,  and  that  by  an  order  of  the 
circuit  court  of  Fayette  county,  in  said  caus- 
es, it  had  been  appointed  a  special  receiver, 
and  ordered  ai^d  directed  to  hold  said  sum  of 
money  in  its  possession,  to  be  paid  out  only 
on  the  order  of  that  court,  and  as  directed 
in  said  several  causes;  that  in  the  circuit 
court  of  Mingo  county,  the  Charleston  Na- 
tional Bank,  had,  in  September,  1907,  re- 
covered a  judgment  for  $10,122.29,  against 
McGuffin,  and  by  process  of  garnishment, 
served  on  Dixon,  the  debtor,  on  October  24, 


1907,  before  this  suit  was  brought,  was  claim- 
ing a  lien  on  the  said  fund;  that  the  New 
River  Banking  &  Trust  Co.  had,  in  the  cir- 
cuit court  of  Mingo  county,  on  December 
6,  1907,  and  in  the  circuit  court  of  Kanawha 
county,  on  February  19,  1908,  and  on  Jan- 
uary 6,  1909,  recovered  judgments  against 
McGuffin  aggregating  over  $23,000.00,  and 
served  garnishee  process  on  said  Dixon ;  that 
other  judgment  creditors  also  claimed  liens 
on  said  fund  by  process  served  on  Dixon, 
copies  of  all  which  were  exhibited.  And  it 
was  further  alleged  that  since  filing  its  an- 
swer numerous  other  creditors  of  McGuffin 
by  suits  and  garnishee  process,  In  Mingo, 
Cabell  and  other  counties,  served  on  Dixon 
and  respondent,  were  claiming  liens  on  said 
funds,  in  all  aggregating  with  Interest  a  sum 
exceeding  $63,000.00.  And  by  this  answer, 
constituting  a  bill  of  interpleader,  and  seeking 
cross-relief  respondent  among  other  things 
alleged  that  all  of  said  judgments  were  ob- 
tained and  executions  issued  thereon  before 
the  decree  of  this  court  in  the  cause  was 
pronounced ;  that,  as  appears  from  the  opin- 
ion of  this  court,  the  attachment  herein  had 
been  quashed,  and  that  the  question  present- 
ed to  respondent,  as  stakeholder,  was  wheth- 
er such  judgments,  executions  and  sugges- 
tions have  priority  over  the  decree  of  this 
court,  and  that  respondent  holding  said  fund, 
as  aforesaid,  only  desired  legal  protection  in 
the  distribution  thereof  to  those  legally  en- 
titled thereto,  and  the  prayer  of  the  an- 
swer, asked  to  be  treated  as  a  cross-bill,  was 
that  McGuffin's  administrator,  and  the  said 
several  claimants  be  Interpleaded  and  made 
defendants,  and  compelled  to  answer,  and  to 
litigate  their  several  claims  to  said  fund, 
and  that  their  respective  rights  and  priori- 
ties therein  might  be  established  and  adjudi- 
cated, and  distribution  made,  and  for  gener- 
al relief. 

In  my  opinion  these  facts  presented  a 
proper  case  for  a  bill  of  interpleader  and 
that  the  bank  was  entitled  to  file  such  a 
cross-bill.  The  following  authorities,  with 
many  others  that  might  be  cited,  and  which 
I  will  not  undertake  to  review  and  apply, 
I  think  justify  this  conclusion.  Hechmer  v. 
Gilligan,  28  W.  Va.  750;  Haseltlne  &  Wal- 
ton V.  Brlckey,  16  Grat  (Va.)  116;  Oil  Run 
Petroleum  Co.  v.  Gale,  6  W.  Va.  525 ;  C.  * 
O.  Ry.  Co.  V.  Paine  &  Co.,  29  Grat  (Va.) 
502.  It  is  said  that  the  decree  here  furnish- 
ed ample  protection  to  the  bank.  We  can 
not  certainly  say  so.  The  claimants  sought 
to  be  brought  in  were  not  parties  to  this  suit, 
and  of  course  are  not  legally  bound  thereby. 
How  can  the  bank  know  what  rights  may 
be  asserted  against  Hogg  or  it  in  the  numer- 
ous suits  pending  and  in  which  it  has  be^i 
served  with  process;  what  can  it  know  in 
advance  what  the  decree  of  the  circuit  court 
of  Fayette  county  may  be  in  the  cause  pend- 
ing In  that  court;  or  what  the  judgment 
against  it  may  be  In  the  many  other  cases 
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in  which  it  has  been  summoned?  I  do  not 
think  it  should  be  subjected  to  all  these 
chances,  and  that  a  bill  of  interpleader  is 
its  proper  remedy. 

(72  W.  Va.  MO) 

SBYLER   T.   BRITISH  AMERICA  ASSUR. 

CO. 

(Snpieme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1913.) 

(SyUahuB  hy  the  Court,) 

1.  Inbxtbancs  ({  640*)— Actions  git  Polioibs 
—Pleading. 

Special  pleas  or  statements,  tendered  in  an 
action  on  an  insurance  policy,  under  sections 
01  and  65  of  chapter  125  of  the  Code  of  1906, 
are  not  subject  to  rejection  for  insufficiency, 
like  ordinary  pleas.  They  are  in  the  nature 
Gt  bills  of  particulars,  and,  if  too  general  or 
otherwise  insufficient,  they  constitute  subject- 
matter  for  demands  for  more  particular  state- 
ments; and  on  the  trial  insufficient  defenses  or 
replications  set  up  by  them  are  excluded  by 
instructions  of  the  court 

[£id.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1554,  1609-1612,  1614-1624; 
Dec  Dig.  {  640.*] 

2.  Insubancb   (§  396*)  — Waives  of  Right 
to  pobfeitubb—evidencb. 

Delay  on  the  part  of  an  insurance  com- 
pany in  acknowledging  the  receipt  of  a  proof 
of  loss,  or  rejecting  it  on  account  of  defects 
therein,  is  not  evidence  of  denial  of  liability 
on  the  policy  on  grounds  other  than  noncom- 
pliance with  the  proof  of  loss  clause,  nor  of 
waiver  of  a  limitation  of  the  policy  in  favor 
of  the  company,  forbidding  an  action  on'  the 
policy  within  60  days  after  compliance  with 
all  of  its  conditiona 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1071-1077;  Dec  Dig.  §  396.*] 

(Additional  8yllahu9  ly  Editorial  Staff,) 

3.  Insubancs  H  328*)— Fobfeitubs— Chanob 
OF  Title. 

The  execution  of  a  deed  of  trust  or  mort- 
gage on  insured  property  does  not  constitute 
a  change  of  title  or  change  of  interest,  witliin 
a  provision  for  forfeiture  in  such  event 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  794-822,  825;  Dec.  Dig.  {  328.*] 

Error  to  C^cnit  Court,  Cabell  County. 

Action  by  Adam  Seyler  against  the  Britisb 
America  Assurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Judg- 
ment reversed;  action  dismissed  without 
prejudice. 

Geo.  S.  Wallace,  of  Huntington,  for  plain- 
tiff in  error.  Frank  W.  Stephens,  of  Hunt- 
ington, for  defendant  in  error. 

POFFENBARGER,  P.  Adam  Seyler  re- 
covered a  judgment  for  the  sum  of  $800 
against  the  British  America  Assurance  Com- 
pany In  the  circuit  court  of  Cabell  county 
in  an  action  on  a  fire  insurance  policy.  The 
defense  was  noncompliance  with  the  require- 
ments of  the  policy  respecting  notice  and  the 
furnishing  of  proofs  of  loss. 

Certain  special  pleas  assert  that  the  policy 
required  a  statement  or  proof  of  loss  to  be 
rendered  within  60  days  after  the  fire,  un- 


less the  time  should  be  extended  in  writing 
by  the  company,  and  immediate  notice  in 
writing  of  the  loss,  and  provided  that  the 
loss  should  not  become  payable  until  60  days 
after  the  notice,  ascertainment,  estimates, 
and  satisfactory  proof  of  loss;  and  also  that 
no  suit  or  motion  on  the  policy  for  the  re- 
covery of  any  claim  should  be  sustainable 
in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  of 
its  requirements.  Said  pleas  set  up  noncom- 
pliance with  these  conditions,  and  claimed 
that  by  reason  thereof  all  liability  on  the 
policy  had  ceased,  and  it  had  become  void, 
and  also  with  another,  requiring  immediate 
notice  of  the  loss  to  be  given  in  writing.  The 
defendant  also  asserted,  as  ground  of  for- 
feiture, under  another  provision  of  the  policy 
inhibiting  any  change  in  the  interest,  title, 
or  possession  of  the  insured,  without  per- 
mission indorsed  on  the  policy,  the  execution 
of  a  deed  of  trust  on  the  property  after  the 
date  thereof.  PlalntifTs  objections  to  the 
filing  of  these  special  pleas,  on  the  ground 
of  insufficiency,  were  overruled,  and  there- 
upon he  filed  special  replications  thereto, 
claiming  substantial  compliance  on  his  part 
with  the  conditions  aforesaid  and  waiver  of 
compliance  therewith  on  the  part  of  the  de- 
fendant, and  stating  certain  facts  as  con- 
stituting such  substantial  compliance,  on  the 
one  hand,  and  waiver  on  the  other.  Objec- 
tions to  these  special  replications  having  been 
overruled,  the  case  was  submitted  to  a  jury, 
and  there  was  a  verdict  for  the  full  amount 
of  the  policy. 

[3]  The  plea  attempting  to  assert  a  for- 
feiture, on  the  ground  of  a  change  of  the 
title  or  interest  of  the  Insured,  by  reason  of 
the  execution  of  the  deed  of  trust,  constitut- 
ed no  defense.  According  to  the  great  weight 
of  authority,  the  execution  of  a  deed  of  trust 
or  mortgage  on  the  property  does  not  con- 
stitute either  a  change  of  title  or  change  of 
interest,  within  the  meaning  of  the  clause 
relied  upon.  Cooley's  Briefs,  Law  of  Ins. 
vol.  2,  pp.  1738,  1739;  Nease  ▼.  Insurance 
Co.,  32  W.  Va.  283,  9  S.  B.  233;  Quarrier  v. 
Insurance  Co.,  10  W.  Va.  507,  27  Am.  Rep. 
582;  Judge  v.  Insurance  Co.,  132  Mass.  521; 
Taylor  v.  Insurance  Co.,  83  Iowa,  402,  49  N. 
W.  994;  Insurance  Co.  v.  Walsh,  54  IlL  164, 
5  Am.  Rep.  115;  Insurance  Co.  v.  Eddy,  65 
111.  213;  Insurance  Co.  y.  Barwlck,  36  Neb. 
223,  54  N.  W.  519;  Byers  v.  Insurance  Co., 
35  Ohio  St  606,  35  Am.  Rep.  623 ;  Insurance 
Co.  V.  Stocking  Co.,  66  Vt  439,  29  Ati.  629, 
44  Am.  St  Rep.  859;  Wolf  v.  Insurance  Co., 
115  Wis.  402,  91  N.  W.  1014;  Peck  v.  Insur- 
ance  Co.,  16  Utah,  121,  51  Pac  255,  67  Am. 
St  Rep.  600;  Koshland  ▼.  Insurance  Co.,  81 
Or.  402,  49  Pac  866;  Insurance  Co.  T.  Stew- 
art, 13  Ind.  App.  627,  42  N.  B.  286. 

The  other  defenses  set  up  by  the  special 
pleas  were  sufficient  to  defeat  the  action,  but 
did  not  constitute  ground  of  forfeiture  of 
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the  policy.  Munson  v.  Insurance  Co.,  65 
W.  Va.  423,  47  S.  B.  160;  RheimB  v.  Insur- 
ance Co.,  39  W.  Va.  672,  20  S.  E.  670;  Flan- 
aghan  v.  Insurance  Co.,  42  W.  Va.  426,  26 
S.  E.  513;  Adklns  v.  Insurance  Co.,  45  W. 
Va.  384,  32  S.  E.  194 ;  Peninsular  L.  &  T.  CO. 
V.  Insurance  Co.,  35  W.  Va.  666,  14  S.  B.  237; 
Elliott  on  Insurance,  {  307;  13  A.  &  E.  Enc 
L.  329.  One  of  the  decisions  of  this  court, 
Just  cited,  Munson  v.  Insurance  Co.,  states 
this  proposition  clearly  and  sustains  it  with 
an  abundance  of  authority.  The  others  leave 
the  consequence  of  noncompliance  with  the 
conditions,  requiring  proof  of  loss  within 
the  time  prescribed,  somewhat  in  doubt,  if 
they  do  not,  indeed,  intimate  forfeiture  as 
the  result  thereof;  but  the  Munson  Case  in- 
terprets them  as  holding  that  the  failure  only 
postpones  the  right  of  action  and  delays  the 
time  of  payment  Whatever  may  be  said  of 
them,  the  conclusion  expressed  in  the  Mun- 
son Case  is  undoubtedly  in  harmony  with 
the  weight  of  authority.  Cooley's  Briefs, 
Law  of  Ins.  vol.  4,  pp.  3766-3771. 

Though  these  pleas  claim  more,  on  the 
ground  of  noncompliance  with  the  conditions, 
than  the  contract  accords  the  defendant, 
they  constituted  a  bar  to  this  action  on  the 
policy,  if  sustained  by  the  evidence,  or  rather 
if  the  matter  set  up  in  them  has  not  been  dis- 
proved by  the  evidence. 

The  special  replications  have  a  sort  of 
double  aspect,  since  they  aver  substantial 
compliance  with  the  conditions  relating  to 
notice  and  proof  of  loss,  and  also  set  up  cer- 
tain facts  relied  upon  as  constituting  ground 
of  waiver.  The  first  one  says  the  plaintiff 
has  furnished  and  the  defendant  has  received 
notice  and  proof  of  loss,  as  required  by  the 
terms  of  the  poliqy,  and  then  specifies  dates 
on  which  notice  was  given,  without  saying 
whether  the  notices  given  were  verbal  or  in 
writing.  The  second  one  avers  delivery  of 
a  sufiicient  proof  of  loss  on  the  2d  day  of 
March,  1908,  and  within  60  days  after  the 
date  of  the  fire,  and  then  states  that  the 
defendant  returned  it  on  April  27,  1908,  with 
objections. 

[1]  The  so-called  pleas  and  special  replica- 
tions are  objectionable  in  form,  since  all  are 
very  general  and  somewhat  Indefinite;  but 
the  court  properly  overruled  all  the  objec- 
tions, because  they  were  not  made  in  proper 
form.  Under  the  statute  applicable  to  the 
subject,  these  papers  are  held  to  be  in  the 
nature  of  bills  of  particulars,  and  cannot  be 
rejected  for  insufQciency,  like  formal  plead- 
ings. The  court  must  permit  them  to  be 
filed;  but  the  parties  may  demand  more  par- 


ticular and  definite  statements,  and  then,  It 
they  be  not  furnished,  upon  the  order  of  the 
court,  and  the  court  be  of  the  opinion  that 
the  p^rty  making  the  demand  is  entitled  to 
further  or  more  definite  specification,  the  evi- 
dence offered  under  them  may  be  excluded. 
The  court  may  also  eliminate  insufllcientt 
specifications,  and  the  evidence  adduced  in 
support  thereof,  by  instructions  to  the  jury. 
Cappellar  v.  Insurance  Co.,  21  W.  Va.  676; 
Schwarzbach  v.  Protective  Union,  25  W.  Va. 
622,  52  Am.  Rep.  227;  Tucker  v.  Insurance 
Co.,  58  W.  Va.  30,  51  S.  E.  86 ;  RosenthaU  v. 
Insurance  Co.,  55  W.  Va.  238,  46  S.  E,  1021; 
Rheims  v.  Insurance  Co.,  39  W.  Va.  672,  20 
S.  B.  670;  Harvey  v.  Insurance  Co.,  37  W. 
Va.  272,  16  S.  E.  580.  The  record  shows  no 
demand  from  either  party  for  more  particu- 
lar specifications.  Hence  no  error  in  the  rul- 
ings of  the  court  upon  these  pleas  or  state- 
ments and  replications  is  shown. 

[2]  Only  one  other  matter  merits  consider- 
ation. The  evidence  affords  no  basis  for  a 
claim  of  waiver  of  the  clause  requiring  a 
proof  of  loss,  and  nothing  having  the  sem- 
blance of  such  a  paper  was  furnished  earlier 
than  March  2,  1908.  The  defective  paper  ad- 
[  duced  in  evidence  as  a  proof  of  loss  bears 
that  date,  and,  as  shown  by  the  summons  in- 
troduced as  evidence,  this  action  was  com- 
menced March  30,  1908,  28  days  later.  An 
express  provision  of  the  policy  forbids  an 
action  thereon  within  60  days  after  com- 
pliance with  the  conditions  of  the  policy. 
This  limitation  was  not  waived;  nor  is  there 
any  evidence  of  a  waiver  thereof.  What  Is 
relied  upon  as  such  evidence  has  no  tendency 
to  prove  it  The  company  failed  to  acknowl- 
edge the  receipt  of  the  defective  proof  of  loss, 
or  to  make  any  objection  to  it,  untU  April  27, 
1908.  This  might  be  evidence  of  waiver  of 
the  defects  In  the  proof  of  loss;  but  it  does 
not  tend  to  prove  denial  of  liability  or  waiver 
of  the  limitation  in  favor  of  the  insurer  as  to 
maturity  of  the  cause  of  action.  Notwitti- 
standing  this,  the  court  gave  instructions  for 
the  plaintiff,  authorizing  a  finding  in  his 
favor,  if  the  jury  believed  he  had  substantial- 
ly complied  with  the  conditions  of  the  policy, 
and  refused  instructions  for  the  defendant, 
denying  right  of  recovery,  because  the  ac- 
tion had  been  prematurely  brought  These 
rulings  were  clearly  erroneous. 

The  judgment  wiU  be  reversed,  the  verdict 
set  aside,  and  the  action  dismissed  as  having 
been  prematurely  commenced,  and  without 
prejudice  to  any  right  the  plaintiff  may  have 
to  assert  his  claim  in  any  other  suit  or  ac- 
tion. 
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(139  Ga.  S94) 

CRAWFORD  T.  CRAWFORD. 

(Snpreme  Court  of  Georgia.     Feb.  11,  Idia.) 

(Syllabus  by  the  Court,) 

1.  Appeal  and  Ebeob  (§  680*)--Pixading  (8 
216J>—Demubbeb— -Review. 

Where  a  demurrer  is  directed  to  certain 
defects  in  pleading,  which  are  curable  by 
amendment,  and  an  amendment  is  allowed,  and 
the  demurrer  renewed  to  the  pleading  as 
amended,  the  merits  of  the  demurrer  cannot  be 
determined  without  a  consideration  of  the 
amendment  And  where  the  amendment  is 
specified  in  the  bill  of  exceptions,  and  the  clerk 
certifies  that  it  is  not  in  his  office,  and  a  tran- 
script of  it  cannot  be  sent  to  this  court,  the 
merits  of  the  demurrer  cannot  be  considered. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2880-2882;  Dec.  Dig.  { 
680;*  Pleading,  Cent  Dig.  {§  535-539;  Dec. 
Dig.  S  216.*] 

2.  Contintjanoe  ({  46*)  —  Amendment  of 
Pleading. 

The  court  did  not  abuse  his  discretion  in 
refusing  to  continue  the  case  becaoae  of  the  al- 
lowance of  an  amendment  to  the  pleading. 

[Ed.  Note.—For  other  cases,  see  Continuance, 
Cent  Dig.  {{  132-140;    Dec.  Dig.  §  46.*] 

3.  Landlord  and  Tenant  <§  307*)— Summa- 
BT  Proceedino  —  Counter  Affidavit  — 
Amendment. 

The  issue  made  by  the  filing  of  a  counter 
affidavit  to  a  summary  proceeding  to  eject  a 
tenant  is  tenancy  or  no  tenancy.  Though  the 
counter  affidavit  be  amendable  by  averring  ger- 
mane matters,  it  is  not  amendable  by  setting 
up  that  a  contract  under  which  the  plaintiff 
claims  to  derive  title  from  the  defendant  is 
void  and  should  be  canceled. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  307.*] 

4.  BeTATES  (I  1*)— Landix>bd  and  Tenant 
(I  119*)— "Estate  at  Subterancb"— **Ten- 
AKCY  AT  Sufferance." 

Under  the  special  facts  of  this  case,  the 
status  of  the  defendant,  with  reference  to  the 
plaintiff,  was  that  of  a  tenant  at  sufferance. 

[Ed.  Note.— For  other  cases,  see  Estates. 
Cent  Dig.  {  1;  Dec  Dix.  §  1;*  Landlord  and 
Tenant,  Cent  Dig.  H  42&-^l ;  Dec.  Dig.  | 
119.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  6805,  600a] 

B.  Landlord  and  Tenant  (S  311*)— Dispos- 

8B8S0RT    WaRBANT-'SUFFIGIBNCT. 

A  dispossessory  warrant  was  directed  to 
any  lawful  constable,  and  executed  by  a  deputy 
sheriff  by  giving  notice  to  the  tenant,  who  filed 
the  statutory  counter  affidavit  The  filing  of 
the  counter  affidavit  converted  the  warrant  into 
mesne  process,  and  an  omission  to  direct  the 
warrant  also  to  the  sheriff  and  his  deputies 
famished  no  ground  for  the  dismissal  of  the 
proceeding. 

[Ed.  Note.—For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  1322-1324 ;  Dec  Dig.  i 
311.*] 

6.  Trial  <f  69*)— Rsopsnino  Ga8»— Diborb- 
TioN  OF  Court. 

A  motion  to  reopen  a  case  to  avoid  a  non- 
suit by  letting  in  more  evidence  is  in  the  sound 
discretion  of  the  court 

[EkL  Note.— For  other  cases,  see  Trial, 
Cent  Dig.  H  164,  165 ;    Dec.  Dig.  {  69.*] 

7.  Landlord  and  Tenant  (§  309*)— Summa- 
ry Pboceedinqb—Directino  Verdict. 

The  various  rulings  complained  of  were 
without   substantial   error.     The   evidence   de- 


manded a  verdict  that  the  defendant  was  a 
tenant  at  sufferance  and  subject  to  eviction. 
The  plaintiff  did  not  claim  any  rent  It  was 
therefore  not  erroneous  to  direct  a  verdict  for 
the  plaintiff,  directing  the  issuance  of  a  writ 
of  possession  from  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §|  1317,  1318;  Dec. 
Dig.  {  309.*] 

Error  from  Snperlor  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  M.  B.  Crawford,  administratrix, 
against  C.  Z.  Crawford  to  oust  him  as  ten- 
ant in  possession.  Judgment  for  plalntlfr, 
and  defendant  brings  error.    Affirmed. 

J.  S.  James  and  Scott  &  Davis,  all  of  At^ 
lanta,  for  plaintiff  In  error.  Reuben  R.  Ar- 
nold, of  Atlanta,  for  defendant  In  error. 

EVANS,  P.  J.  Mrs.  M.  B.  Crawford,  as 
administratrix  of  J.  R  Crawford,  sued  out 
a  dispossessory  warrant  to  oust  C.  Z.  Craw- 
ford as  a  tenant  in  possession  of  certain 
premises.  The  defendant  filed  a  counter  affi- 
davit as  provided  in  the  statute,  and  the 
papers  were  returned  to  the  superior  court 
for  trial. 

[1]  1.  The  defendant  demurred  to  the  suffi- 
ciency of  the  affidavit  on  which  the  warrant 
issued.  Thereupon  the  plaintiff  offered  an 
amendment,  which  was  allowed.  The  demur- 
rer was  renewed  to  the  affidavit  as  amended, 
and  overruled.  The  clerk  of  the  superior 
court  certifies  that  the  amendment  cannot 
be  found  in  his  office.  As  the  demurrer  was 
aimed  at  matters  curable  by  amendment,  In 
the  absence  of  the  amendment,  we  cannot 
know  the  state  of  the  pleadings  as  amended, 
and  therefore  no  question  is  presented  for 
adjudication. 

[2]  2.  Upon  the  allowance  of  the  amend- 
ment, the  defendant  moved  for  a  continuance 
on  account  of  it  Movant  did  not  comply 
with  the  statute  which  requires  him  to  state 
on  oath,  or  his  counsel  to  state  in  his  places 
that  he  Is  surprised  by  such  amendment,  and 
that  he  is  less  prepared  for  trial,  and  how, 
than  he  would  have  been  if  such  amendment 
had  not  been  made,  and  that  such  surprise 
is  not  claimed  for  the  purpose  of  delay.  Mo- 
tions of  this  kind  are  in  the  discretion  of  the 
judge  (avil  Code  1910,  I  5714),  and  there 
was  no  abuse  of  discretion  in  overruling  the 
motion. 

[3]  3.  Defendant  offered  to  amend  his  coun- 
ter affidavit  by  alleging  that  a  certain  con- 
tract (which  will  fully  appear  later  on  in  a 
discussion  of  the  merits  of  the  case)  was  ob- 
tained by  fraud,  and  is  not  binding  on  him. 
The  scope  of  this  amendment  is  to  allege 
that  a  written  contract,  under  which  the 
plaintiff  claims  to  derive  title  from  tiim,  ig 
void  and  should  be  canceled.  Such  an  amend- 
ment is  not  germane  to  the  issue  made  by 
the  filing  of  a  counter  affidavit  to  a  summary 
proceeding  to  eject  a  tenant  Patrick  y. 
Cobb,  122  6a.  80,  49  S.  B.  806;    Brown  v. 
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Bonds,  125  Ga.  836,  54  S.  EL  933.  There  was 
no  error  in  disallowing  the  amendment  and 
In  excluding  evidence  In  support  of  it 

4.  The  nncontroverted  facts  of  the  trial 
disclosed  that  J.  B.  Crawford  and  Nancy  A. 
Crawford,  husband,  and  wife,  possessed  cer- 
tain estates.  Nancy  Crawford  died  testate, 
and  her  will  was  offered  for  probate.  After 
the  death  of  his  wife,  Nancy,  J.  B.  Craw- 
ford remarried  and  died,  leaving  a  will  ex- 
ecuted prior  to  his  last  marriage.  He  left 
no  children,  and  his  widow,  claiming  that  an 
intestacy  resulted  because  his  second  mar- 
riage had  the  effect  of  revoking  his  will, 
applied  for  letters  of  administration  on  his 
estate.  Her  application  was  caveatedL  There 
was  also  a  caveat  filed  to  the  probate  of  the 
will  of  Nancy  Crawford.  Both  of  these  cases 
were  taken  by  appeal  to  the  superior  court  of 
Fulton  county ;  and,  while  pending  there,  the 
parties  litigant  entered  into  a  contract  of 
settlement  by  which  the  will  of  Nancy  Craw- 
ford was  to  be  probated,  and  letters  of  ad- 
ministration were  to  be  granted  to  M.  B. 
Crawford,  the  widow  of  J.  B.  Crawford,  upon 
his  estate;  and  the  property  of  the  two  es- 
tates was  to  be  distributed  under  a  general 
scheme  set  out  in  the  agreement,  which  in- 
cluded a  provision  for  the  payment  of  cer- 
tain debts  of  both  estates.  Contemporaneous- 
ly with  the  execution  of  this  agreement,  C. 
Z.  Crawford,  who  was  a  legatee  of  Nancy 
Crawford,  executed  the  following  agreement, 
which  was  attached  to  the  foregoing  con- 
tract, to  wit:  '^Desiring  to  remove  any  con- 
tention as  to  the  claim  of  C.  Z.  Crawford 
and  Mrs.  Lula  Miller  of  [to]  the  estate  of 
J.  B.  Crawford,  referred  to  in  the  attached 
contract,  and  alone  for  the  purpose  of  con- 
sunmiating  said  contract,  and  should  not  said 
contract  be  consummated,  then  the  conces- 
sions herein  made  are  not  to  be  binding  or 
used  as  admissions  against  C.  Z.  Crawford 
and  Mrs.  Talulah  Miller.  Subject  to  the 
above  conditions,  I,  C.  Z.  Crawford,  will  not 
claim  any  interest,  title,  right  in  the  estate 
of  J.  K  Crawford,  except  a  debt  or  debts 
aggregating  the  sum  of  $1,330.05.  Included 
in  this  total  is  the  sum  of  $087,  the  amount 
I  expended  in  improving  the  houpe  and  lot  on 
which  I  live,  the  use  of  which  was  to  be  free 
as  long  as  I  live;  and,  in  case  J.  B.  Craw- 
ford or  his  estate  took  control  of  it,  I  was 
to  be  paid  the  money  I  spent  in  improving 
it  The  balance  of  said  aggregate  sum  is 
made  up  of  various  items  due  me  by  J.  B. 
Crawford  or  his  estate,  and  of  course  the 
right,  interest,  and  claims  to  which  I  am 
entitled  under  the  attached  contract  are  ex- 
cepted." Upon  the  execution  of  this  contract 
of  settlement  of  the  two  estates,  the  will  of 
Nancy  A.  Crawford  was  duly  probated,  and 
letters  of  administration  on  J.  B.  Crawford's 
estate  were  granted  on  October  11,  1010. 
Two  checks  for  $500  each  were  drawn  by  M. 
B.  Crawford  and  made  payable  to  the  attor- 
neys of  0.  Z.  Crawford  and  Lula  Miller.    One 


of  these  checks  was  turned  over  to  O.  Z. 
Crawford,  who  collected  the  money  upon  it 
A  declaration  was  filed  in  the  superior  court 
praying  that  the  agreement  be  made  the 
Judgment  of  the  court;  and  a  decree  was 
entered  in  June,  1011,  granting  the  prayers  of 
petitioners.  In  August,  1011,  the  court  of 
ordinary  of  Fulton  county  granted  an  order 
to  M.  B.  Crawford,  administratrix  of  J.  R 
Crawford,  to  sell  the  premises  in  dispute 
for  the  purpose  of  making  distribution  and 
paying  the  debts  of  the  estate.  C  Z.  Craw- 
ford being  in  possession  of  the  premises,  a 
demand  for  possession  was  made  upon  him 
by  the  administratrix  on  September  12  or  13, 
1011;  and,  upon  his  refusal  to  give  posses- 
sion, the  administratrix,  on  September  10, 
1011,  made  affidavit  for  a  warrant  to  oust 
him  as  a  tenant 

Under  the  foregoing  facts,  what  was  the 
status  of  C.  Z.  Crawford  in  his  relation  to 
the  premises  and  to  the  administratrix  of 
J.  B.  Crawford?  According  to  his  admission 
in  the  contract  of  settlem^it,  he  did  not 
claim  title  to  the  premises,  but  only  a  right 
to  the  possession  of  the  same  for  life.  In  con- 
sideration of  certain  Improvements  he  had 
erected  thereon ;  and,  in  the  event  J.  B.  Craw- 
ford or  his  estate  took  control  of  the  prem- 
ises, he  was  to  be  paid  for  his  improvements. 
In  the  contract  of  settlement,  the  value  of 
these  improvements  was  agreed  upon,  and  it 
was  stipulated  that,  upon  the  consummation 
of  the  attached  contract,  he  would  not  claim 
any  interest  title,  or  right  in  the  estate  of 
J.  B.  Crawford.  As  soon  as  the  settl^nent 
was  reached,  steps  were  taken  to  consum- 
mate the  agreement  of  the  parties.  In  pur- 
suance thereof  the  will  of  Nancy  A.  Crawford 
was  admitted  to  probate,  and  letters  testa- 
mentary thereon  were  issued.  Letters  of 
administration  Issued  to  Mrs.  M.  B.  Craw- 
ford on  the  estate  of  J.  B.  Crawford.  A  pro- 
ceeding was  filed  to  make  the  agreemoit  the 
Judgment  of  the  court,  and  a  decree  was  en- 
tered thereon.  Five  hundred  dollars  was 
paid  to  C.  Z.  Crawford.  An  order  was  grant- 
ed, reciting  that  it  was  necessary  to  sell  the 
premises  in  dispute  to  distribute  the  estate. 
The  estate  was  to  be  distributed  agreeably 
to  the  terms  of  the  settlement  Before  the 
sale  of  the  premises  could  be  legally  made, 
it  was  necessary  for  the  administratrix  to 
have  possession  of  the  premises.  The  admin- 
istratrix demanded  possession,  and  C.  Z. 
Crawford  blocked  the  carrying  out  of  the 
agreement  of  the  parties  interested  by  re- 
fusing to  yield  possession  of  the  premises. 
Under  such  circumstances,  did  not  C  Z. 
Crawford  become  a  tenant  at  Bufferance» 
after  his  agreement  to  surrender  the  prem- 
ises upon  the  consummation  of  the  contract? 

[4]  An. estate  at  sufferance,  as  defined  by 
Blackstone  (2  Bl.  Com.  ♦ISO),  **is  where  one 
comes  into  possession  of  land  by  lawful  title, 
but  keeps  it  afterwards  without  any  title 
at  all.    As»  if  a  man  takes  a  lease  for  a  year. 
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and,  after  the  year  is  expired,  continues  to 
hold  without  any  fresh  leave  from  the  owner 
of  the  estate."  A  tenancy  at  sufferance  aris- 
es where  one  enters  into  possession  under  a 
lawful  demise;  and  his  retention  of  posses- 
sion after  the  expiration  of  his  term  is  by 
the  'mere  laches  or  neglect  of  the  owner  to 
take  possession  of  the  premises,  where  the 
entry  is  lawful,  but  the  holding  over  is 
wrongful.  Godfrey  v.  Walker,  42  Ga.  562; 
Willis  V.  HarreU,  118  Ga.  906,  45  S.  B.  794 ; 
Sharpe  y.  Mathews,  123. Ga.  794,  51  S.  E. 
706;  Purtell  v.  Farris,  137  Ga.  318,  73  S. 
E.  634.  The  admission  of  G.  Z.  Crawford 
is  that  he  had  only  a  usufructuary  interest 
in  the  land,  which  was  to  continue  for  life, 
unless  it  were  sooner  determined  by  the  own- 
er taking  possession  of  same  upon  paying 
for  improvements.  A  tenant  for  life,  whose 
estate  or  right  of  possession  is  to  terminate 
upon  the  happening  of  a  contingency  named, 
becomes  a  tenant  at  sufferance,  if  he  con- 
tinues in  possession  after  the  happening  of 
such  contingency.  1  Tiffany  on  Landlord 
and  Tenant,  152.  The  contingency  contem- 
plated in  the  contract  was  the  consumma- 
tion of  the  general  contract  of  settlement 
between  the  parties  interested  in  the  estates 
of  Nancy  Crawford,  as  legatees,  and  the 
widow  of  J.  B.  Crawford.  According  to  the 
agreement,  this  was  to  be  accomplished  by 
an  administration  of  both  estates,  and  the 
money  with  which  to  pay  C.  Z.  Crawford 
was  to  be  obtained  from  the  administration 
of  the  estate  of  J.  B.  Crawford.  The  court 
of  ordinary  has  adjudicated  the  necessity  for 
the  sale  of  the  premises  in  dispute  for  the 
purpose  of  distribution  and  of  paying  debts. 
C.  Z.  Crawford  cannot  block  the  administra- 
tion so  as  to  prevent  the  execution  of  the 
agreement,  and  claim  release  from  his  obli- 
gations and  covenants.  To  allow  such  a  re- 
sult would  be  to  permit  him  to  take  an  ad- 
vantage of  his  own  breach  of  contract  to  the 
detriment  of  others  acting  on  the  faith  there- 
of. The  effect  of  the  agreement,  and  the 
steps  taken  in  its  execution,  is  to  terminate 
the  contract  between  C.  Z.  Crawford  and  J. 
B.  Crawford,  and  to  fix  his  status  as  a  ten- 
ant at  sufferance,  subject  to  be  evicted  under 
the  statute  providing  for  the  eviction  of  ten- 
ants by  sufferance  by  summary  process. 

[S]  5.  The  statute  provides  that  a  war- 
rant to  disposses  a  tenant  holding  over  or 
at  will  or  sufferance  be  directed  to  the  sher- 
iff or  his  deputy  or  any  lawful  constable  of 
the  county  where  the  land  lies.  Civil  Code 
1910,  i  5386.  The  warrant  in  the  instant 
case  was  directed  to  any  lawful  constable 
of  the  county.  A  motion  was  made  to  dis- 
miss the  proceeding,  because  of  the  alleged 
misdirection  of  the  warrant,  inasmuch  as  it 
appears  that  it  was  executed  by  a  deputy 
sheriff,  who  was  without  authority  to  exe- 
cute it.  This  motion  was  properly  overruled. 
The  warrant  is  tne  process  empowering  the 
officer  to  evict  the  tenant.     Upon  filing  a 


counter  affidavit,  the  whole  proceeding  be- 
comes mesne,  and  the  issue  is  that  made  by 
the  affidavit  and  counter  affidavit  The  offi- 
cer who  served  the  warrant  had  authority 
to  serve  it  under  the  statute ;  and,  if  the  de- 
fendant wished  to  contest  the  authority  of 
the  deputy  sheriff  to  execute  the  warrant, 
he  should  have  taken  steps  to  that  end  at  the 
time  the  officer  was  attempting  to  execute  It 
By  submitting  to  the  officer's  authority  and 
filing  a  counter  affidavit  he  waived  the  mis- 
take in  the  direction.  By  his  own  conduct 
he  converted  the  final  process  into  mesne 
process.  The  situation  is  analogous  to  a 
defendant  who,  though  served  with  a  void 
process,  pleads  to  the  merits  of  the  case. 
Pleading  to  the  merits  cures  defects  in  the 
process  or  manner  of  its  service. 

[6]  6.  The  plaintiff  closed  her  case,  and  a 
motion  for  nonsuit  was  made.  Counsel  for 
plaintiff  asked  the  court  to  reopen  the  case' 
to  let  in  more  evidence.  The  court  granted 
the  request  The  grant  or  refusal  of  such 
motion  rests  in  the  sound  discretion  of  the 
court  We  do  not  think  the  court  abused 
his  discretion  in  this  case. 

[7]  7.  The  various  rulings  complained  of 
were  without  substantial  error.  The  evidence 
demanded  a  verdict  that  the  defendant  was 
a  tenant  at  sufferance  and  subject  to  evic- 
tion. The  plaintiff  did  not  dalm  any  rent 
It  was  therefore  not  erroneous  to  direct  a 
verdict  for  the  plaintiff,  commanding  the  is- 
sue of  a  writ  of  possession  of  the  premises. 

Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices 
concur. 

(139  Qa.  487) 
FIELD  ▼.  BRANTLEY  et  aL 

(Supreme  Court  of  Georgia.    Feb.  12,  1018.) 

(ByllaluB  hy  the  Oowrt,) 

L  Courts  (|  489*)— Acnow  (J  69*)— Pbobati 

— Gboukd  of  Cavbat>--Stat. 

It  is  no  ground  of  caveat  to  the  probate 
of  a  will  that  the  caveator  has  pending  in  the 
tJnited  States  court  a  bill  to  cancel  the  will  and 
enjoin  its  probate. 

(a)  Nor  does  the  pendency  of  such  suit  require 
a  stay  of  the  probate  proceeding  until  final 
judgment 

[Ed.  Note.— For  other  cases,  see  Courts* 
Cent  Dig.  J|  1324r-1330,  1333-1341,  1372- 
1374;  Dec.  Dig.  f  489;*  Action,  Cent  Dig.  i| 
744r-751 ;  Dec  Dig.  I  69.*] 

2.  Wills  ({  212*)— Pbobaxv— Aobkembnt  to 
DisBBOABD  Will. 

A  written  agreement  by  the  children  of  a 
testatrix,  made  before  her  death,  to  disregard 
her  will  and  treat  it  as  void  constitutes  no  bar 
to  its  probate. 

[Ed.  Note.— For  other  cases,  see  WiUst  Cent 
Dig.  {  519 ;    Dec.  Dig.  {  212.*] 

3.  Wills  (|  277*)— Pbobats— Undub  Imx«u- 
KNOB— Pleading. 

If  undue  influence  is  relied  on  to  impeach 
a  paper  propounded  as  a  will,  the  facts  con- 
stituting such  undue  influence  must  be  alleged. 
A  general  averment  that  the  propounders  and 
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a  legatee  influenced  the  testator  to  make  the  will 
presents  no  issue  of  undue  influence. 

rEd,  Note.— l^or  other  cases,  see  Wills,  Gent 
Dig.  H  632.«5;   Dec  Dig.  {  277.*] 

4.  WiLia  (f  824*)— Probaxv— Evidence. 

The  subscribing  witnesses  testified  that  tlie 
will  was  executed  with  the  formality  which  the 
law  requires,  and  that  the  testatrix  was  of 
sound  and  disposing  mind  and  memory;  and, 
their  testimony  not  being  controverted,  it  was 
proper  to  direct  a  verdict  probating  the  will. 

FEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  225.  767-770 ;    Dec.  D^.  |  324.*] 

BZceptiong  to  Superior  Oonrt,  Oobb  Coun- 
ty;   N.  A.  Morris,  Judge. 

Proceedings  by  John  T.  Brantley  and 
Sarah  A.  Camp  for  the  probate  of  the  will  of 
Mrs.  Jane  M.  Camp.  Annie  C.  Field  filed  ob- 
jection. A  demurrer  to  the  caveat  was  sus- 
tained, and,  on  appeal,  the  Judgment  was 
affirmed,  and  the  caveator  excepted.  Af- 
firmed. 

Mrs.  Jane  M.  Camp,  a  resident  of  Cobb 
county,  died  on  June  30,  1911.  Shortly  after 
her  death  John  T.  Brantley  and  Sarah  A. 
Camp  offered,  in  the  court  of  ordinary  of 
Cobb  county,  for  probate  in  common  form 
an  Instrument  which  they  represented  to  be 
her  last  will  and  testament,  wherein  the 
propounders  were  nominated  as  executors. 
The  paper  propounded  was  admitted  to  rec- 
ord as  proven  in  common  form.  Subsequent- 
ly the  executors  filed  a  proceeding  to  pro- 
bate the  will  in  solemn  form;  and  to  this 
proceeding  a  daugnter,  Mrs.  Annie  0.  Field, 
filed  her  objections  to  the  probate  of  the 
paper  offered  as  the  last  will  and  testament 
of  her  mother.  The  substance  of  these  ob- 
jections is  that  on  October  1,  1907,  after  the 
death  of  Mrs.  Camp*s  husband,  all  of  her 
children,  four  in  number,  entered  into  a  writ- 
ten agreement,  wherein  they  "promise  to  use 
no  influence  with  her  to  make  a  will  or  deed 
or  dispose  of  in  any  way  property  during 
the  next  three  years.  Any  papers  made  in 
that  time  will  not  be  recognized  by  us  and 
shall  be  null  and  void,  and  on  the  expiration 
of  the  three  years,  if  any  papers  are  drawn, 
It  must  be  with  tiie  knowledge  and  consent 
jf  her  four  children,  or  the  same  will  be  null 
and  void."  That,  within  three  years  after 
the  date  of  this  agreement,  two  of  Mrs. 
Camp's  children,  viz.,  Mrs.  Hattie  H.  OL 
Brantley  and  Miss  Sarah  A.  Gamp,  and  the 
husband  of  the  former,  John  T.  Brantley, 
without  the  consent  or  knowledge  of  Mrs. 
Field,  influenced  and  caused  Mrs.  Ckmp  to 
dxecute  a  deed  to  Sarah  A.  Camp  to  a  tract 
of  land  of  considerable  value,  and  at  the 
same  time,  and  without  the  consent  or  knowl- 
edge of  Mrs.  I^eld,  and  in  further  breach 
of  their  agreement,  and  for  their  own  use 
and  advantage  only,  caused  and  influenced 
Mrs.  Camp  to  sign  the  alleged  will.  That 
these  objections  and  allegations  of  fact  are 
made  by  Mrs.  Field  In  a  bill  in  equity  in 
the  Circuit  Court  of  the  United  States  in 
and  for  the  Northern  District  of  Georgia, 


flled  by  her  and  her  husband  against  the 
propounders  and  Mrs.  Brantley,  wherein  the 
complainants  pray  for  injunction  against  the 
probate  of  the  will  in  solenm  form,  and  that 
the  alleged  will  of  Mrs.  Oamp  and  her  deed 
to  Sarah  A.  Camp  be  declared  null  and  void. 
The  conclusion  and  prayer  of  the  objections 
is  for  "Judgment  and  for  costs."  Mrs.  jFleld 
also  flled  a  written  motion  to  postpone  fur- 
ther action  in  the  court  of  ordinary  on  the 
proceedings  to  probate  the  will  in  solemn 
form  until  flnal  Judgment  in  the  equity  suit 
pending  in  the  United  States  court  The 
propounders  demurred  to  the  objections  as 
containing  no  sufiacient  reason  why  the  will 
should  not  be  probated.  The  demurrer  was 
sustained;  the  caveat  was  dismissed;  the 
motion  to  postpone  was  refused;  and  the 
will  was  admitted  to  record  as  proved  in 
solemn  form.  An  appeal  was  taken  to  the 
superior  court;  and,  on  the  hearing,  the 
motion  to  stay  the  proceedings  waa  denied, 
and  the  demurrer  to  the  caveat  was  sustain- 
ed. The  only  evidence  submitted  was  the 
testimony  of  the  subscribing  witnesses  to 
the  will,  upon  the  conclusion  of  which  the 
court  directed  a  verdict  in  favor  of  the  pro- 
pounders, and  that  the  will  be  probated  and 
admitted  to  record  as  the  last  will  and  testa- 
ment of  Mrs.  C&mp.  The  caveator,  Mrs. 
Field,  excepted. 

C.  E.  Small  and  EL  H.  Field,  both  of  Kan- 
sas City,  Mo.,  and  Neel  A  Ned,  of  Carters- 
viUe,  for  plaintiff  in  error.  Geo.  F.  Gober, 
of  Atlanta,  and  D.  W.  Blair,  of  Marietta,  for 
defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  court  of  ordinary  has  orig- 
inal and  exclusive  Jurisdiction  over  the  pro- 
bate of  wills;  and  the  issue  to  be  decided 
on  an  application  for  probate  is  devisavit 
vel  non,  and  does  not  include  any  issue  as  to 
the  validity  of  the  testator's  titie.  Civil 
Code,  §{  3858,  3856;  Wetter  t.  Habersham, 
00  Ga.  193.  The  statute  provides  for  an  ap- 
peal from  the  Judgment  of  the  court  of  ordi- 
nary admitting  or  refusing  the  probate  of  a 
paper  as  a  will  to  the  superior  court;  and, 
when  such  an  appeal  is  taken  to  the  superior 
court,  that  court  becomes  quoad  hoc  a  pro- 
bate court.  Barksdale  ▼.  Hopkins,  23  Qa. 
332.  In  trying  an  appeal,  the  superior  court 
cannot  go  beyond  the  Jurisdiction  of  the 
court  of  ordinary  as  respects  rights,  and  can 
deal  with  no  question  of  merits,  except  snch 
as  could  have  been  raised  in  the  primary 
court  Greer  v.  Bumam,  09  Ga.  734;  Huf- 
bauer  v.  Jackson,  91  Ga.  298.t  The  superior 
court's  Jurisdiction  on  appeal  is  therefore 
limited,  on  the  merits,  to  the  issue  of  devisa- 
vit vel  non. 

[1]  The  superior  court,  in  the  exercise  of 
its  equity  powers,  has  no  Jurisdiction  to  en- 
join the  nominated  executors  of  an  alleged 
will  from  offering  It  for  probate.     Israel  v. 
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Wolf,  100  Ga.  339,  28  S.  B.  109;  Adams  t. 
Johnson,  129  Ga.  613,  69  S.  E.  269.  A  com- 
plainant can  ask  no  further  relief  in  the 
courts  of  the  United  States  than  he  could 
obtain  were  he  to  resort  to  the  state  courts. 
If,  in  the  latter  courts,  equity  would  afford 
no  relief,  neither  will  it  In  the  former.  Ew- 
Ing  v.  St.  Louis,  5  Wall.  413,  18  L.  Ed.  667. 
The  piopounders  were  lot  enjoined  by  the 
United  States  court  from  offering  the  alleg- 
ed will  for  probate;  and,  under  the  forego- 
ing authorities,  the  caveator  Is  not  entitled 
to  such  relief.  It  follows  that  the  pendency 
of  the  case  in  the  United  States  court  is 
neither  ground  for  caveat  nor  cause  for  post- 
ponement of  the  proceedings  to  probate  the 
paper  propounded  as  the  last  will  of  the  tes- 
tatrix. 

[2]  2.  The  agreement  by  Mrs.  Gamp's  chil- 
dren, made  prior  to  her  death,  to  disregard 
any  will  she  might  make  without  their  knowl- 
edge or  consent  is  averred  as  cause  for  re- 
fusing to  probate  her  will.  Inasmuch  as  one 
of  the  incidents  of  ownership  of  property  Is 
the  right  to  dispose  of  it  by  will  or  deed,  we 
cannot  see  how  children  and  prospective 
heirs  may  enter  Into  an  agreement  which 
would  have  the  effect  to  deprive  their  moth- 
er of  the  power  to  dispose  of  her  own  prop- 
erty. In  Pinch  ▼.  Finch,  14  Ga.  362,  after 
the  death  of  the  testator,  his  heirs  and  leg- 
atees agreed  in  writing  that  the  will  should 
not  be  set  up,  but  that  the  estate  should  be 
distributed  under  the  statute  of  distribu- 
tions. When  the  propounder,  who  was  a  par- 
ty to  this  agreement,  offered  the  will  for 
probate,  this  written  contract  was  set  up  in 
the  caveat  as  a  reason  for  not  probating  it 
This  court  held  that  the  contract  to  distrib- 
ute the  estate  outside  of  the  will  was  not  & 
bar  in  the  court  of  ordinary  to  the  propound- 
ing of  the  will,  and  that  the  court  of  ordi- 
nary would  not  decide  upon  the  validity  of 
the  contract,  but  upon  the  factum  of  the 
will  only,  leaving  the  rights  of  the  parties  to 
be  determined  by  the  appropriate  tribunals 
thereafter.  If  a  contract  by  heirs  and  leg- 
atees to  disregard  a  will  be  no  bar  to  Its 
probate,  a  fortiori  one  by  prospective  heirs 
cannot  have  that  effect. 

[3]  3.  It  Is  set  up  in  the  caveat  that  in 
the  breach  of  the  contract  between  the  chil- 
dren, and  for  their  own  use  and  advantage, 
the  propounders  and  Mrs.  Brantley  caused 
and  influenced  Mrs.  Camp  to  sign  the  alleg- 
ed will.  This  allegation,  even  as  against  a 
general  demurrer,  is  insufficient  to  raise  an 
issue  of  undue  influence  such  as  will  void 
a  will.  The  undue  influence  over  a  testa- 
tor's act,  which  Invalidates  his  testamentary 
power,  must  go  to  the  extent  whereby  the 
will  of  another  is  substituted  for  the  wishes 
of  the  testator.  Civil  Code,  {  8834.  It  is 
one  of  the  oldest  maxims  of  pleading  that 
every  pleader  is  presumed  to  state  his  case 
as  favorably  to  himself  as  he  can  do.    It  is 


also  one  of  the  fundamental  rules  of  plead- 
ing that  facts  and  not  legal  conclusions  must 
be  alleged.  If  fraud  is  relied  on  to  vitiate 
an  act,  the  particular  facts  constituting  the 
fraud  must  be  stated,  and  a  general  charge 
of  fraud  may  be  assailed  by  general  demur- 
rer. Kllgo  V.  Castleberry,  38  Ga.  612,  96 
Am.  Dec.  406.  Undue  influence  is  the  hand- 
maiden of  fraud ;  and  good  pleading  requires 
an  averment  of  the  facts  relied  on  to  con- 
stitute it  This  general  principle  of  pleading 
is  applicable  to  pleadings  to  contest  the  pro- 
bate of  wills ;  and  the  general  rule  is  to  set 
forth  the  facts  constituting  fraud  or  undue 
Influence  In  a  proceeding  to  contest  a  will 
upon  these  grounds.  16  Enc.  PI.  &  Pr.  1022, 
and  cases  cited  In  notes.  In  the  Instant  case 
there  is  not  even  distinct  allegation  that  the 
will  was  obtained  by  undue  influence;  and 
the  fiicts  alleged  do  not  constitute  undue  in- 
fluence. 

[4]  4.  The  subscribing  witnesses  concurred 
that  the  will  was  executed  with  the  formali- 
ty required  by  law,  and  that  the  testatrix 
was  of  disposing  mind  and  memory;  and 
their  testimony  was  not  contradicted.  The 
court  therefore  did  not  err  in  directing  a 
verdict  probating  the  wilL 

Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(US  Ga.  480) 
OOFFETT  V.  MITCHELL  et  aL 
(Supreme  Court  of  Georgia.     Feb.   12,  1918.) 

(Sylltthm  by  the  Court.) 

1.  Bankritptcy  (5  890*>— Administbatioh  or 
Estate—Liens. 

The  mere  fact  that  a  creditor  holds  the 
note  of  his  debtor,  which  contains  a  waiver  of 
exemption  rights,  does  not  give  the  creditor 
any  lien,  equitable  or  otherwise,  on  property  of 
the  debtor,  which  he  has  scheduled  in  bank- 
ruptcy, and  asked  that  it  be  set  apart  as  ex- 
empt. See  Bowen  v.  Keller,  130  Qa.  31,  34,  ^ 
S.  R  174,  124  Am.  St  Rep.  164. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {§  657.  660 ;   Dec.  Dig.  {  399.*] 

2.  Bankbuftot  <S  398*)— AninNiSTKATiOH  of 
Estate— Action  against  Bankbupt. 

No  relief  being  sought  as  against  the 
bankrupt  defendant  other  than  a  special  judg- 
ment fixing  a  lien  on  the  property  which  he 
was  seeldng  to  have  set  apart  as  an  exemption 
in  bankruptcy,  and  it  not  appearing  that  any 
exemption  had  actually  been  set  apart,  but  only 
applied  for,  the  petitipn  stated  no  ground  for 
equitable  relief. 

(a)  Whether  or  not  protectire  injunction 
might  be  asked,  bending  application  for  an  ex- 
emption and  before  its  actual  assignment  to 
prevent  its  reception  by  the  debtor,  is  not  now 
before  us  for  decision. 

[Ed.  Note.--For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  {{  676.  677 ;   Dec.  Dig.  {  39a*] 


3.  Action   (§   50*)--Joinder   of  Causes   or 
Action — Different   Relief  against  Dif- 

FEBBNT  DbFENOANTS. 

A  creditor  can  join  in  one  action  two  joint 
obligors  on  a  promissory  note,  and  seek  a  gen- 
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eral  judgment  against  one,  although  he  may 
only  pray  for  some  special  relief  as  to  the 
other. 

lEd.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §§  511-^47,  1130,  1152,  1504;  Dec.  Dig. 
§50.*] 

4.  Dismissal  of  Petitioiv. 

The  petition  should  have  been  retained  as 
to  H.  W.  Mitchell,  and  the  court  erred  in  dis- 
missing it  on  general  demurrer. 

5.  Otheb  Grounds  of  Demubbeb. 

The  grounds  of  demurrer,  not  specially 
dealt  with,  were  either  speaking  in  character 
or  were  otherwise  without  merit 

Error  from  Superior  Court,  Fulton  Ooun- 
ty;   W.  D.  Ellis,  Judge. 

Suit  by  C.  M.  Coffey  against  J.  T.  Mitchell 
and  others.  Judgment  for  defendants,  and 
plaintiit  brings  error.    Reversed. 

Horton  Bros.  &  Bnrress,  of  Atlanta,  for 
plaintiff  In  error.  John  W.  Cox  and  Burton 
Cloud,  both  of  Atlanta,  for  defendant  In  er- 
ror. 

HIIjU  J.    Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(189  Ga.  400) 

SELF  V.  BILLINGS  et  ux. 
(Supreme  Court  of  Georgia.     Feb.   11,  1013.) 

(Syllabus  by  the  Court.) 

1.  Deeds  (§  145*)— Constbuction— Condition 
Subsequent  ob  Covenant. 

In  an  action  for  rescission  and  forfeiture 
of  estate  for  breach  of  condition  subsequent, 
based  on  a  deed  executed  by  the  plaintiff  to  the 
defendant,  the  recitals  in  the  deed,  relied  upon 
to  create  an  estate  upon  condition,  are  to  be 
construed  in  connection  with  the  entire  instru- 
ment, looking  always  to  the  intention  of  the 
parties,  giving  to  any  technical  words  employ- 
ed the  meaning  intended  by  the  parties,  so  far 
as  ascertainable  from  the  instrument,  rather 
than  their  technical  meaning;  and  if,  upon  a 
strict  construction  of  the  deed  in  its  entirety 
(there  being  no  express  words  of  defeasance),  it 
should  be  doubtful  whether  the  instrument 
created  an  estate  upon  condition  subsequent,  or 
the  words  employed  imported  covenant,  the  lat- 
ter construction  should  be  adopted. 

(a)  The  clause  in  the  deed  involved  in  this 
action,  which  specifies  the  things  to  be  per- 
formed by  the  grantee,  is  to  be  regarded  as  a 
clause  of  covenant ;  and  the  deed,  construed  in 
its  entirety,  is  not  to  be  construed  as  one  creat- 
ing an  estate  on  condition  subsequent 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  471 ;   Dec.  Dig.  S  145.*] 

2.  Deeds   ({   166*)— Bbeach— Fobfeitubv   of 
Estate. 

Construing  the  deed  as  indicated  in  the  pre- 
ceding note,  mere  breach  of  the  covenant  to 
support  the  grantor  during  his  natural  life 
would  not  afford  ground  for  rescission  of  the 
contract  or  forfeiture  of  the  estate. 

(a)  The  judge  did  not  err  in  restricting  the 
jury  by  his  charge  to  a  consideration  of  the  al- 
lowance of  damages. 

[Ed.  Note.-»-For  other  cases,  see  Deeds,  Cent 
Dig.  §  521 ;    Dec.  Dig.  i  165.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 


Action  by  Andrew  J.  Little  against  T.  EI 
BllllDgs  and  wife.  On  the  death  of  plaintiff, 
Lamar  Self,  as  executor,  was  made  plaintiff. 
Judgment  for  defendants,  and  plaintiff  brings 
error.     Affirmed. 

Andrew  J.  Little  Instituted  an  action 
against  T.  E.  Billings  and  his  wife,  Mrs.  Lil- 
lian M.  Billings.  Pending  the  suit,  Little 
died,  and  Lamar  Self,  as  executor,  was  made 
plaintiff,  and  the  case  proceeded  in  the  name 
of  the  latter.  The  allegations  of  the  petition 
took  a  much  broader  range  than  the  evidence. 
The  plaintiff  owned  a  tract  of  land  which  he 
conveyed  to  his  niece,  Sarah  Ann  Elizabeth 
Williams,  by  a  deed  imposing  upon  her  cer- 
tain obligations;  among  them  being  one  to 
support  the  grantor  for  and  during  Ills  natu- 
ral life.  After  the  contract  had  been  partly 
performed  by  the  grantee,  a  deed  was  execut- 
ed by  Sarah  Ann  Elizabeth  Williams  and  An- 
drew J.  LitUe  to  Mrs.  LUlian  M.  BiUings, 
conveying  the  same  land  which  was  described 
in  the  first  deed.  The  deed  last  mentioned 
recited  the  consideration  to  be  $300  (the  re- 
ceipt of  which  was  acknowledged),  and  also 
"the  assumption  of  the  obligation  hereinaft- 
er named."  The  habendum  clause  followed 
the  description  of  the  property,  and  contained 
the  following:  "To  have  and  to  hold  the  said 
above-described  property  unto  the  said  party 
of  the  second  part,  her  heirs,  executors,  ad- 
ministrators, and  assigns  in  fee  simple,  sub- 
ject to  the  following  conditions,  to  wit:  (1) 
Said  party  of  the  second  part  agrees  and  un- 
dertakes to  pay  an  indebtedness  due  and  ow- 
ing by  Andrew  J.  Little  to  Z.  W.  Whitney, 
amounting  to  $276.  (2)  Party  of  the  second 
part  agrees  and  undertakes  to  support  and 
care  for  the  said  Andrew  J.  Little  for  and 
during  the  period  of  his  natural  life.  (3) 
Said  party  of  the  second  part  agrees  not  to 
sell  the  lands  above  described  in  the  lifetime 
of  the  said  Andrew  J.  Little,  without  his 
written  consent  (4)  Said  party  of  the  sec- 
ond part  agrees  to  account  to  Z.  W.  Whitney 
for  a  period  of  10  years  for  one-half  of  the 
net  proceeds  of  the  peaches  raised  upon  said 
above-described  place."  Following  this  was 
a  clause  warranting  the  property  under  the 
grantee,  her  heirs,  executors,  and  assigns 
against  all  persons.  Upon  '  receiving  this 
deed,  Mrs.  Billings  entered  possession  and 
complied  with  all  "the  undertakings"  imposed 
upon  her  by  its  terms,  unless  it  was  the  sec- 
ond. Based  on  an  alleged  failure  to  support 
Andrew  J.  Little,  the  plaintiff  sought  a  de- 
cree declaring  forfeiture  of  the  estate  and  re- 
scission of  the  contract,  or,  If  not  entitled  to 
such  relief,  then  to  a  decree  affording  the 
plaintiff  such  relief  as  in  equity  should  be 
afforded  him  under  the  fbcts,  and  to  have  the 
amount  to  be  expended  for  his  support  and 
character  of  care  which  he  should  receive  at 
the  hands  of  the  defendant  declared.  The 
defendant  denied  that  there  was  any  breach 
of  the  undertaking  to  support  the  grantor. 


*For  other  cases  see  same  topio  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Ga.) 


SELF  T  BILLINGS 


663 


and  the  evidence  was  conflicting  upon  the  is- 
sue thus  made.  A  verdict  was  rendered  In 
favor  of  the  plaintiff  for  $500,  upon  which  a 
decree  was  entered.  In  the  bill  of  exceptions 
the  plaintiff  assigned  error  upon  certain  por- 
tions of  the  charge,  and  upon  the  refusal  of 
the  judge  to  charge  certain  requests. 

Harris  &  Harris,  of  Macon,  for  plaintiff  in 
error.  Miller  &  Jones,  of  Macon,  for  defend- 
ants In  error. 

ATKINSON,  J.  [1]  L  Several  of  the  as- 
signments of  error  complain  of  the  construc- 
tion placed  by  the  judge  upon  the  deed  from 
Sarah  Ann  Elizabeth  Williams  and  Andrew  J. 
Little  to  Lillian  M.  Billings,  and,  upon  such 
construction,  his  holding  that  there  was  no 
ground  for  forfeiture  of  the  estate  thereby 
granted,  or  rescission  of  the  contract,  and  re- 
stricting the  jury  to  a  consideration  of  the  al- 
lowance of  damages  as  for  failure  to  support 
Andrew  J.  Little  for  and  during  his  natural 
life.  It  was  urged  by  plaintiff  In  error  that 
the  deed  created  an  estate  on  condition  sub* 
sequent,  for  breach  of  which  forfeiture  of 
estate  would  result.  Whether  there  could  be 
forfeiture  of  estate  for  such  cause  would  de- 
pend upon  whether  an  estate  on  condition 
subsequent  was  created  by  the  deed.  Perti- 
nent to  this  inquiry,  the  remarks  of  Warner, 
J.,  in  Thornton  v.  Trammell,  89  Ga.  202,  207, 
may  be  quoted:  *'What  Is  an  estate  upon 
condition?  'An  estate  on  condition,'  says 
Blackstone,  'expressed  in  the  grant  itself,  is 
where  an  estate  is  granted  either  in  fee  sim- 
ple or  otherwise,  with  an  express  qualifica- 
tion annexed,  whereby  the  estate  granted 
shall  either  commence,  be  enlarged,  or  be  de- 
feated, upon  performance  or  breach  of  such 
qualification  or  condition.  These  conditions 
are  therefore  either  precedent  or  subsequent' 
2  Bl.  Ck)m.  154.  'A  condition  may  be  created 
by  express  words,  which  is  called  a  condition 
in  fact,  as  where  a  feoffment  is  made  of 
lands,  reserving  rent,  payable  on  a  certain 
day,  upon  condition  that.  If  It  be  not  paid  on 
the  day,  the  feoffer  may  re-enter,  etc.  And 
note  that  It  is  a  general  note  that  a  condition 
which  destroys  or  defeats  the  estate  or  grant 
Is  to  be  construed  strictly.'  2  Bacon's  Ab. 
279,  title,  'Ck>nditlons.'  'My  Lord  Coke  says 
that,  by  Inserting  the  word  "condition,"  or 
"suboondition,"  conditions  are  most  properly 
created ;  but  there  are  also  other  words,  says 
he,  that  will  do  as  effectually  as  the  word 
"proviso,"  but  then  It  must  not  depend  upon 
another  sentence;  also  the  words  must  be 
those  of  the  grantor,  and  compulsory,  to  en- 
force the  grantee  to  do  some  act'  2  Bacon's 
Ah.  280.  See  sections  2268-2269  of  the  Re- 
vised Ck>de.  The  law  Inclines  (as  declared 
by  the  latter  section  of  the  Code)  to  construe 
conditions  to  be  subsequent  rather  than  pre- 
cedent, and  to  be  remedied  by  damages  rather 
than  by  forfeiture.'  Conditions  subsequent, 
says  Chancellor  Kent,  are  to  be  construed 
strictly,  because  they  tend  to  destroy  estates; 


and  the  rigorous  exaction  of  them  is  a  species 
of  summum  jus,  and,  in  mahy  cases,  hardly 
reconcilable  with  conscience.  4  Kent's  Com. 
129.  If  it  be  doubtful,  says  the  same  learned 
author,  whether  a  clause  in  a  deed  be  a  cov- 
enant or  a  condition,  the  courts  will  incline 
against  the  latter  construction,  for  a  cove- 
nant is  fiar  preferable  to  the  tenant  4 
Kent's,  Com.  132." 

In  Warvelle  on  Real  Property,  {  312,  it  is 
said:  "Covenants,  like  conditions,  do  not  de- 
pend upon  precise  or  technical  words,  and 
whatever  shows  the  intent  of  the  parties  to 
bind  themselves  to  the  performance  of  a  stip- 
ulation may  be  deemed  a  covenant  without 
regard  to  form  or  expression.  A  covenant 
or  condition  may  be  created  by  the  same 
words.  Hence,  while  If  a  condition  Is  plain- 
ly manifest  it  must  prevail,  yet  if  it  be  doubt- 
ful whether  a  clause  Imports  a  covenant  or 
a  condition,  or  If  the  language  employed  is 
not  in  form  either  a  covenant  or  condition, 
the  effect  accorded  will  be  that  of  a  cove- 
nant and  not  a  condition." 

In  Thompson  v.  Hart,  133  Ga.  540,  66  S.  E. 
270,  It  was  held:  "  A  deed  will  not  he  con- 
strued as  a  grant  on  condition  subsequent, 
unless  the  language  used  by  express  terms 
creates  ah  estate  on  condition,  or  unless  the 
intent  of  the  grantor  to  create  a  conditional 
estate  Is  manifest  from  a  reading  of  the  en- 
tire instrument" 

In  Kock  V.  Streuter,  232  111.  594,  83  N.  B. 
1072,  it  was  held:  "No  particular  form  of 
words  is  essential  to  create  a  condition; 
but  it  is  essential  that  the  Intention  to  create 
it  shall  be  clearly  shown  by  some  words.  If 
from  the  language  employed  In  a  deed  it  is 
doubtful  whether  the  clause  creates  a  condi- 
tion or  a  covenant.  It  will  be  construed  a  cov- 
enant The  rule  that,  where  clauses  are  sus- 
ceptible of  different  constructions,  that  con- 
struction will  be  adopted  which  is  most  favor- 
able to  the  grantee  obtains  in  case  of  doubt  as 
to  whether  the  clause  creates  a  condition  or 
covenant  An  important  consideration  In 
determining  whether  a  clause  is  a  condition 
subsequent  or  something  else  is  the  presence 
or  absence  of  a  re-entry  clause  by  the  grantor 
or  his  heirs,  or  of  forfeiture  of  the  estate  for 
breach  of  condition." 

In  Minard  v.  Del.  etc.,  R-  C6.  (C.  C.)  139 
Fed.  60,  It  was  said:  "In  an  action  in  eject- 
ment brought  by  a  grantor  to  recover  pos- 
session of  land  because  certain  provisions 
in  his  deed,  alleged  to  be  conditions  subse- 
quent had  been  violated  by  the  grantee's 
assigns,  held,  that  whether  the  provisions  of 
the  deed  referred  to  are  covenants  or  condi- 
tions Is  to  be  ascertained  by  construction 
of  the  entire  deed  for  the  purpose  of  ascer- 
taining therefrom  the  Intention  of  the  par- 
ties, and  this  regardless  of  the  technical 
meaning  of  the  terms  employed;  and  that.  If 
it  appear;  doubtful  whether  the  terms  used 
import  covenants  or  conditions,  courts  of 
law  always  incline  to  construe  them  to  be 
covenants  In  order  to  avoid  a  forfeiture  of 
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the  estate."  See  DeTlin  on  Deeds,  S§  970, 
070a,  970b;  Zwelg  v.  S weedier,  140  App.  Div. 
319,  125  N.  Y.  Supp.  171;  Cox  v.  Combs.  51 
Tex.  Civ.  App.  346,  111  S.  W.  1069;  Harris 
V.   Rather  CTex.  dv.  App.)  134  S.   W.  754. 

Under  the  authorities  cited,  the  stipula- 
tions in  the  deed  under  consideration,  relied 
upon  by  the  plaintiff  in  error  to  support  the 
contention  that  the  Instrument  created  an 
estate  upon  condition,  are  to  be  construed  In 
connection  with  the  entire  instrument,  look- 
ing always  to  the  intention  of  the  parties, 
giving  to  any  technical  words  employed  the 
meaning  Intended  by  the  parties,  so  far  as 
ascertainable  from  the  instrument,  rather 
than  their  technical,  meaning;  and  if,  upon 
a  strict  construction  of  the  deed  in  its  en- 
tirety (there  being  no  express  words  of  de- 
feasance), it  should  be  doubtful  whether  the 
instrument  created  an  estate  upon  condition 
subsequent,  or  the  words  employed  imported 
covenant,  the  latter  construction  should  be 
adopted.  The  Instrument  declares  that  the 
property  should  be  held  "subject  to  the  fol- 
lowing conditions:"  Then  follows  a  state- 
ment of  four  separate  things  which  the 
grantee  "agrees'*  to  do;  agreements  to  as- 
sume debts  of  the  grantor,  to  support  him 
for  life,  to  account  for  the  proceeds  of  prod- 
ucts from  the  land,  and  not  to  sell  the  land 
during  the  life  of  the  grantor  import  cove- 
nant By  accepting  the  deed  containing  such 
provisions,  the  grantee  committed  himself'  to 
their  performance.  Kytle  v.  Kytle,  128  Qa- 
387  (2),  67  S.  B.  74a 

Again,  the  things  specified  to  be  done  dif- 
fered In  character  and  time  of  performance, 
so  that  some  of  them  could  remain  partly 
executed  but  still  executory,  while  others 
might  have  been  fully  performed,  as  in  the 
present  case.  Treating  the  clause,  "subject 
to  the  following  conditions,*'  as  one  of  cov- 
enant, it  would  be  no  hardship,  after  full 
performance  of  some  of  the  things  stipulated 
to  be  done,  to  award  damages  or>  the  like 
for  the  breach  of  any  that  remained  execu- 
tory ;  but  treating  the  clause  as  intended  to 
accomplish  a  grant  upon  condition  subse- 
quent, for  a  breach  of  any  one  of  the  stipu- 
lations forfeiture  should  arise,  it  could 
create  such  a  hardship  as  would  suggest 
that,  if  the  parties  had  Intended  any  such 
result.  It  would  have  been  expressly  stated. 
While  "conditions"  has  a  technical  meaning, 
it  is  manifest,  from  a  consideration  of  the 
entire  instrument,  that  It  was  not  so  used  In 
this  instrument  It  was  employed  in  the 
habendum  clause  merely  to  denote  the  four 
covenants  specified  therein,  while,  for  the 
purpose  of  denoting  the  same  things,  the  word 
"obligation"  was  employed  in  stating  the  con- 
sideration of  the  deed.  The  words  "condi- 
tions" and  "obligation"  have  different  tech- 
nical meanings;  and,  if  thus  applying  them  to 
denote  the  same  things  has  any  significance, 
it  shows  that  the  words  were  not  used  in  a 
technical  sense.     Gonstmed  in  Its  entirety, 


the  deed  Is  not  to  be  construed  as  one  creat- 
ing an  estate  on  condition  subsequent;  but  the 
clause  specifying  the  things  to  be  performed 
by  the  grantee  is  to  be  regarded  as  a  clause  of 
covenant  The  principles  upon  which  this 
decision  has  been  rendered  are  recognized  In 
the  cases  of  Jones  v.  Williams,  132  Ga.  782, 
64  S.  E.  1081,  and  Wilkes  v.  Groover,  138  Ga. 
407,  75  S.  E.  353.  But  on  account  of  express 
provisions  contained  in  each  of  the  deeds 
under  construction  in  those  cases,  to  the  ef- 
fect that^  forfeiture  should  result  for  failure 
to  perform  the  things  imposed  upon  the 
grantee,  the  instruments  were  held  to  create 
estates  upon  condition  subsequent,  defeasible 
upon  breach  of  the  conditions.  The  instru- 
ments involved  in  those  cases  were  essential- 
ly different  jfrom  that  now  under  considera- 
tion, which  contained  no  express  language 
to  the  eff^t  that  there  should  be  a  forfeiture 
of  estate  upon  faUure  of  the  grantee  to  per- 
form the  obligations  imposed  upon  him. 

[2]  2.  As  ruled  in  the  preceding  division, 
the  deed  did  not  create  an  estate  upon  con- 
dition subsequent  It  follows  that  there 
could  be  no  forfeiture  of  estate  on  the 
ground  of  breach  of  condition.  Andrew  J. 
little  had  died  before  the  trial,  and  any 
damage  which  might  flow  from  a  breach  of 
the  covenant  to  support  him  was  ascertain- 
able. There  was  no  evidence  that  the  de- 
fendant was  insolvent  If,  ordinarily,  it 
would  be  proper  to  give  consideration  to 
insolvency  of  the  grantee  or  inability  to  as- 
certain the  damage  which  would  result  from 
a  breach  of  the  contract  in  determining 
whether  rescission  should  be  allowed  for 
the  breach  of  covenant,  the  absence  of  evi- 
dence on  those  subjects,  in  the  present  case, 
eliminates  such  matters  from  consideration. 
The  only  remaining  question,  therefore,  is. 
Will  rescission  be  allowed  for  mere  breadi 
of  contract  to  support  Andrew  J,  Little  dur- 
ing his  natural  life?  This  must  be  answered 
in  the  negative.  Brand  v.  Power,  HO  Ga. 
522, 36  S.  E.  53;  Kytle  v.  Kytle,  supra;  Davis 
V.  Davis,  135  Ga.  116,  69  S.  B.  172.  The 
Judge  did  not  err  in  restricting  the  Jury  by 
his  charge  to  a  consideration  of  the  allow- 
ance of  damages. 

Judgment  affirmed. 

BECK,  J.»  absent  The  other  Justices 
concur. 

(i»  Oft.  4a) 

HOWELL  et  al.  v.  CLEMENTS. 
(Supreme  Court  of  Georgia.     Feb.  12,  1918.) 

(ByllabuB  by  the  OourU) 
1.  Trial   (f  256*)— lN8TBtTCTioN&— RfiQUEans 

— PUBTHBB  OB  MOBB  SpBCIFIO  IIVSTBUOTION& 

In  an  action  to  enjoin  the  cutting  of  tim- 
ber and  recover  damages,  the  plaintiffs  claim- 
ed title  under  a  deed  executed  in  1906,  which 
conveyed  the  land  in  fee.  but  contained  no  ex* 
ception  or  reservation  of  the  timber.  Defend- 
ant claimed  under  an  older  deed  executed  in 


•For  othtr  cams  Me  tame  topio  and  lectlon  NUMBER  ia  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Serteo  *  Rep'r  IndozM 
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1904  by  plaintiffs*  grantor,  and  an  unbroken 
chain  of  conveyances,  each  of  which  conveyed 
all  the  timber  on  the  land,  bat  did  not  mention 
any  time  within  which  to  remove  it  In  stat- 
ing the  contention  of  the  parties  and  instruct- 
ing the  jury  on  the  law  of  the  case,  the  judge 
referred  to  the  pleadings  and  charged  in  gen- 
eral terms  that  defendant  would  have  a  rea* 
sonable  time  within  which  to  remove  the  tim- 
ber. Held,  that  the  instruction  embodied  a 
correct  principle  of  law  applicable  to  the  case 
(Shippen  Lumber  Co.  t.  Gates,  136  Ga.  87, 
70  S.  E.  672),  and,  in  the  absence  of  an  ap- 

gropriate  request  to  charge,  was  not  erroneous 
ecause  the  judge  did  not  further  state  that 
in  passing  on  the  question  of  reasonable  time 
in  which  to  remove  the  timber  the  jury  should 
reckon  from  the  date  of  the  first  deed  by  the 
common  grantor,  rather  than  the  dates  of  the 
intermediate  deeds  to  the  timber  under  which 
defendant  claimed,  or  from  the  date  defendant 
actually  commenced  to  cut  the  timber. 

[Ed.  Note.— For  other  cases,  see  Trial*  Cent 
Dig.  i§  G28-641;   Dec.  Dig.  f  266.*] 

2.  EVIOBNCS   (S  230*)— DSCI.ASATI0N8  — Ad- 

MISSIBILITT. 

It  was  not  erroneous  to  instruct  the  jury 
to  disregard  testimony  as  to  utterances  of  the 
common  grantor,  made  out  of  Uie  presence  of 
defendant  to  plaintiffs  after  his  conveyance  of 
the  timber,  to  the  effect  that  the  grantee  had 
two  years  in  which  to  remove  the  timber,  and 
''his  time  was  about  up." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  835-851;   Dec,  Dig,  {  230.*] 

8.  Customs  and  UsAOse  (S  5*)— Evidence  (| 

474*  )--Genebalitt. 

There  being  no  evidence  of  any  usage  or 
universal  custom  applicable  to  the  removal  of 
timber  in  quantities  and  situated  as  that  in- 
volved in  this  case,  it  was  not  erroneous  to  in- 
struct the  jury  "nothing  that"  a  named  wit- 
ness "swore  as  to  what  was  a  reasonable  time, 
if  it  was  based  upon  any  custom  or  usage  as 
to  time,  shoiild  be  considered  by  you.  Any- 
thing he  may  have  said,  based  upon  knowledge 
of  timber  as  a  sawmill  man,  and  the  condition 
surrounding  this  particular  timber,  is  to  be  re- 
ceived by  you  and  considered  along  with  the 
other  testimony  in  the  case  in  determining 
what  was  a  reasonable  time;  the  contract  not 
specifying  any  time  at  alL"  Qoette  v.  Lane, 
111  Ga.  400,  36  &  E.  75a 

[Ed.  Note.— For  other  cases,  see  Customs 
and  Usages,  Cent  Dig.  I  4;  Dec.  Dig.  15;* 
Evidence,  Cent  Dig.  {§2196-2219;  Dec.  Dig.  S 
474.»] 

4.  Afpeai.  and  Erbob   (J  1064* )— Trial   (| 
236*)— Instructions— Cbedibiutt  op  Wit* 

NBS6B8— HaBMLESS   ERBOB. 

It  was  erroneous  to  instruct  the  jury, 
"Ton  may  believe  that  witness  who  has  the 
least  inducement  to 'swear  falsely  and  the  best 
means  of  knowing  the  facts  about  which  he  testi- 
fies," without  appropriate  qualification  in  re- 
gard to  equal  credibility  of  the  witnesses.  N. 
C.  &  St  L.  Ry.  Co.  V.  Hubble,  76  S.  E.  1009. 
But  the  error  will  not  require  a  new  trial 
in  this  case.  The  only  strangers  to  the  title 
who  testified  were  witnesses  for  plaintiffs.  The 
plaintiffs*  right  to  recover  depended  upon 
whether  a  reasonable  time  had  expired  in  which 
to  remove  the  timber.  This  was  a  question 
altogether  of  opinion.  There  was  some  difler- 
ence  in  the  estimates  of  the  quantity  of  timber 
on  the  lot,  but  no  substantial  conflict  as  to 
its  character,  location,  or  other  fact  relied  on 
as  a  basia  for  shovring  reasonable  time  for  re- 
moval of  the  timber. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4219,  4221-4224;  Dec. 
Dig.  i  1064;*  Trial,  Cent  Dig.  {§  531-533; 
Dec.  Dig.  §  236.*] 


5.  Rehoyai*  of  TiiCBXB  Gbahtkd— Reason- 
able TiUE— Sufficiency  of  Bvidbncb. 
The  first  deed  to  the  timber  was  executed 
in  1904,  and  suit  was  instituted  in  1909.  The 
circumstances  were  not  such  as  to  require  a 
holding  that  a  reasonable  time  for  removal  of 
the  timber  had  expired.  The  verdict  for  the 
defendant  was  supported  b:^  the.  evidence^  and 
the  discretion  of  the  trial  judge  in  refusing  a 
new  trial  will  not  be  disturbed. 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A  W.  Fite,  Judge. 

Action  by  J.  P.  Howell  and  others  against 
Charlea  Clement&  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

Maddoz,  McCamy  &  Shumate,  of  Dalton, 
for  plaintifiCs  in  error.  S.  Bartow  Strang,  of 
Chattanooga,  Tenn.,  for  defendant  in  error. 

ATKINSON,  J.    Judgment  aflElrmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


on  Oa.  416) 

CENTKAIi  GEORGIA  POWER  CO.  v. 

STONE. 

(Supreme  Court  of  Georgia.     F^b.   12,  1918.) 

(8yllabu9  hy  the  Court.) 

1.  E3VIDENCS   (S   501*)— Opinion   BhriDSNCS— 

Valus  or  Land. 

After  a  witness  has  given  his  opinion  of 
the  value  of  land  which  it  was  claimed  would 
be  subject  to  consequential  damages  by  reason 
of  condemning  another  part  of  the  tract,  and 
stated  that  the  pond  created  by  the  condemnor 
caused  injury  to  the  balance  of  the  land,  there 
was  no  error  in  permitting  him  to  give  his  opin- 
ion that  the  value  of  the  balance  would  be  de- 
creased $20  an  acre. 

(a)  Inaccessibility  to  market  from  the  balance 
of  a  farm,  resulting  from  condemning  a  part  of 
it  and  flooding  it  with  water,  is  a  legitimate  sub- 
ject of  consideration  by  a  witness  in  estimating 
the  decreased  market  value  of  the  part  not 
taken. 


[Ed.  Note.--For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2292-2305;   Dec.  Dig.  |  501.*] 

2.  E}viDENCE  (§  113*)— Appbal  and  Ebbob  (I 
882*)-~Heab8at— Right  to  Alleos  Ebbob. 

A  mere  disconnected  statement  of  the  hus- 
band of  the  owner  of  land  sought  to  be  con- 
demned that  he  had  been  offered  $100  an  acre 
for  it  20  years  before  would  not  be  admissible, 
(a)  Such  statement  appears  to  have  been  made 
on  cross-examination,  and  is  part  of  the  sen- 
tence, "I  told  you  up  there  that  I  was  offered 
$100  an  acre  for  that  bottom  land  20  years 
ago."  If  the  evidence  was  drawn  out  by  coun- 
sel for  movant  in  the  motion  for  a  new  trial,  it 
would  furnish  no  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  250-296 ;  Dec.  Dig.  f  113  ;♦  Ap- 
peal and  Error,  Cent  Dig.  H  8591-3610;   Dec. 

Dig.  §  882.*] 

3.  Evidence  (§  474*)— Opinion  B>vidence— 
Value  or  Land—knowledob  or  Subject- 
Matteb. 

Where  a  witness  testified  to  his  familiarity 
with  the  land,  a  part  of  which  was  sought  to  be 
condemned,  that  ne  had  seen  the  crops  growing 
on  it,  and  that  the  bottom  land  was  fertile  and 
easily  irrigated,  and  gave  his  opinion  that  it 
was  worth  $200  per  acre,  there  was  no  error  in 


•For  other  cases  see  same  toplo  and  section  NUMBBA  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexw 
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refusing  to  rule  ont  the  estimate  because,  on 
cross-examination,  he  testified  that  he  never 
bought  any  land  "np  that  way" ;  that  the  price 
of  land  differed  in  different  communities;  that 
he  did  not  know  the  value  of  land  in  that  par- 
ticular community ;  that  he  was  farming  in  the 
edge  of  an  adjoining  county,  and  "sorter  dabbled 
in  real  estate  around  here";  and  that  he  had 
never  seen  or  heard  of  any  one  paying  $200  per 
acre  in  that  community  (stating  on  redirect  ex- 
amination that  he  did  not  know  of  any  sales 
which  had  taken  place  "up  there").  Such  facts, 
elicited  on  cross-examination,  went  to  the  credit 
to  be  given  to  the  evidence  rather  than  to  its 
admissibility. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  §8  2196-2219;   Dea  Dig.  {  474.*] 

4.  Eyidknob  (S  474*)— Opinion  Bvidbncb— 
Value  of  LAND—EdfowuEDGB  of  Subjeot- 
Matteb. 

Where  a  witness  testified  that  he  had  been 
acquainted  with  certain  land  for  about  40  years, 
had  lived  in  about  seven  miles  of  it,  had  been 
upon  it  and  seen  it  in  cultivation,  and  that  he 
had  knowledge  of  the  land  and  was  acquainted 
with  its  market  value,  and  that,  on  account  of 
his  knowledge  of  lands  in  the  county  and  ac- 
quaintance with  them  as  a  farmer,  he  considered 
himself  competent  to  ^ve  an  opinion  of  the 
market  value,  his  opinion  was  admissible,  al- 
though he  also  stated  that  he  could  not  say  posi- 
tively that  he  knew  the  market  value  of  land 
in  that  section,  that  he  had  known  of  only  two 
pieces  being  sold  in  20  years,  and  that  he  had 
been  on  the  tract  of  land  about  2  years  previ- 
ously, but  had  not  seen  the  particular  part  of  it 
sought  to  be  condemned  in  4  or  5  years. 

[EJd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2196-2219;   Dec.  Dig.  !  474.*) 

5.  Eminent  Domain  (J  202*)  —  Measubb  op 
Compensation— Value  of  Pbopebtt  Taken. 

In  a  proceeding  to  condemn  certain  land 
for  use  as  a  part  of  a  reservoir  by  a  company  in- 
tending to  produce  electric  power  and  lights,  a 
witness  offered  as  an  expert  by  the  landowner 
testified  that  the  water  power  oelonging  to  the 
owner  was  worth  $2,600.  On  cross-examination 
the  witness  testified  that  the  stream  which  ran 
along  the  property  had  a  fall  of  but  a  foot  and 
a  half  within  the  boundaries  of  the  tract,  and 
that  no  dam  could  be  there  erected  or  water 
power  utilized,  but  that  he  based  his  estimate 
upon  a  calculation  or  opinion  that  the  con- 
demnor or  some  other  person  could  build  a  dam 
some  distance  further  down  the  stream  (at  the 
point  where  the  condemnor  was  actually  pro- 
ceeding to  do  so),  and  could  erect  buildings, 
provide  machinery,  and  operate  the  works  at  a 
certain  estimated  cost,  and  could  produce  a  cer- 
tain horse  power  of  an  estimated  value;  that 
the  volume  and  flow  of  water  passing  along  the 
edge  of  the  land  sought  to  be  condemned  could 
produce  a  certain  horse  power,  which,  compared 
with  the  total  horse  power  produced  at  the 
dam,  would  make  the  water  i>ower  of  the  land- 
owner worth  a  sum  stated.  Heldt  that  such 
estimate  of  value  was  founded  on  an  improper 
basis,  and  should  have  been  excluded  from  evi- 
dence, on  motion. 

(a)  The  estimate  of  another  witness,  offered 
by  the  landowner  as  an  expert,  that  the  land 
taken  was  worth  a  certain  sum  per  acre,  which 
was  shown  to  rest  on  a  similar  basis,  should 
also  have  been  excluded  on  motion. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  541 ;    Dec  Dig.  {  202.*] 

6.  EhaNBNT  Domain  (S  222*)— Pboceedinob 
to  Absbss  Compensation— iNsTBUcnoNs. 
The  error  in  the  admission  of  this  evidence 
also  affected  the  charge,  and  certain  portions 
of  it  apparently  depended  upon  this  evidence. 
There  was  also  some  inaccuracy  in  expression 


in  portions  of  the  charge,  to  which  exception 
was  taken. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  562-567 ;   Dec.  Dig.  {  222.*  1 

Error  from  Superior  Court,  Jasper  County ; 
J.  B.  Park,  Judge. 

Conclemnation  proceedings  by  the  Ctotral 
Georgia  Power  Company  against  Mrs.  B.  J. 
Stone.  From  the  judgment,  plaintiff  brings 
error.    Reversed. 

Walter  T.  Johnson,  of  Macon,  Greene  F. 
Johnson,  of  Monticello,  and  Hatcher  &  Smith, 
of  Macon,  for  plaintiff  In  error.  W.  S.  Flor- 
ence, of  Monticello,  for  defendant  in  error. 

LUMPKIN,  J.  The  Central  Georgia  Power 
Company  proceeded  to  condemn  certain  land 
belonging  to  Mrs.  B.  J.  Stone,  for  the  purpose 
of  flooding  the  same  in  connection  with  its 
power  plant  for  the  generating  of  electricity 
by  water.  From  the  award  of  the  assessors 
an  appeal  was  entered  by  the  landowner. 
The  Jury  found  in  her  favor  $2,953.53.  The 
condemnor  moved  for  a  new  trial,  whicb  was 
denied,  and  it  excepted. 

[1-4]  1-4.  The  first  four  headnotes  are  self - 
explanatory. 

[6]  5.  Two  witnesses  were  sworn  as  ex- 
perts. One  of  them  stated  that,  in  his  opin- 
ion, the  market  value  of  the  landowner's 
water  power  capable  of  being  developed,  talc- 
ing into  consideration  the  fall,  the  volume* 
and  the  speed  of  the  stream,  and  that  she 
owned  a  half  interest — ^that  Is  to  the  thread 
of  the  stream:— was  $2,500.  The  other  testi- 
fied that,  in  his  opinion,  taking  into  consid- 
eration that  the  property  to  be  taken  would 
be  covered  by  water  from  10  to  20  feet  deep, 
and  considering  its  adaptability  for  water 
power  or  reservoir  purposes,  it  was  worth 
$175  to  $225  per  acre.  On  cross-examination 
of  these  witnesses,  it  appeared  that  the  Oc- 
mulgee  river  ran  along  the  land  to  be  tak^i 
for  some  little  distance,  and  in  that  space 
had  a  fall  of  a  foot  and  a  half,  and  that  no 
dam  could  be  built  at  that  point,  and  no  wa- 
ter power  developed  there.  The  basis  on 
which  they  formed  their  estimates  of  value 
was,  in  effect,  that  a  dam  could  be  built  sev- 
eral miles  further  down  the  stream,  at  a 
point  where  the  condemnor's  dam  was  locat- 
ed ;  that  an  estimated  number  of  horse  pow- 
er could  be  there  doTeloped,  which  ought  to 
be  worth  a  certain  sum  per  horse  pow^r; 
that,  considering  the  quantity  of  water  wbieh 
ran  by  the  property  of  the  owner,  and  the 
fall  of  a  foot  and  a  half,  this  would  produce 
a  given  horse  power,  and  hence  its  propor- 
tion of  the  entird  horse  power  produced  at 
the  dam  would  be  a  stated  per  cent  or  frac- 
tion, and  therefore  the  value  of  the  water 
power  on  the  land  could  be  estimated.  One 
of  the  witnesses  went  more  into  details  than 
the  other,  and  gave  estimates  of  the  cost  ot 
the  dam,  machinery,  operation,  etc.,  indudin^ 
even  a  bond  issue  and  an  allowance  for  the 
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promoters  of  the  enterprise.  Objection  was 
made  to  the  estimates  of  value  founded  on 
such  a  basis,  and  a  motion  to  rule  them  out 
was  also  made.  Both  were  overruled.  This 
was  error. 

In  condemnation  proceedings,  as  to  land 
taken,  the  question  Is,  What  Is  its  market 
value?  The  market  value  is  the  price  which 
it  will  bring  when  it  is  offered  for  sale  by 
one  who  desires,  but  is  not  obliged,  to  sell 
it,  and  is  bought  by  one  who  wishes  to  buy, 
but  is  not  under  a  necessity  to  do  so.  In  de- 
termining what  this  market  value  is,  the 
jury  are  not  confined  to  considering  the  use 
to  which  it  is  actually  being  put  by  the  own- 
er. He  may  have  used  a  valuable  comer 
for  a  stable  or  for  a  pigsty.  But  he  is  not 
obliged  to  have  it  priced  on  that  basis.  The 
character,  location,  size,  and  shape  of  the 
property,  and  its  availability  for  different 
uses,  may  be  shown.  A  corner  lot  in  a  town 
may  be  proved  to  be  adapted  to  use  as  a  gar- 
den, or  as  a  location  for  a  residence,  or  for 
a  site  for  a  store  or  oflSce  building.  This 
may  not  only  increase  the  number  of  proba- 
ble buyers,  but  also  the  probable  price  which 
a  buyer  would  pay  for  it  If  it  were  proved 
that  the  lot  had  a  coal  or  iron  deposit  under 
the  surface,  this  would  be  for  consideration 
in  estimating  the  market  value.  And  so  of 
other  possible  elements,  such  as  suitability 
for  a  bridge  site  or  a  dam  or  reservoir. 
These  would  not  furnish  separate  items  for 
recovery,  but  would  be  legitimate  for  consid- 
eration in  estimating  market  value.  Harrison 
y.  Young,  9  Ga.  359 ;  Central  Georgia  Power 
Co.  y.  Mays,  137  Ga.  120,  72  S.  EL  900,  and 
citations.  But  this  is  an  entirely  different 
thing  from  undertaking  to  prove  that  the 
condemnor  can  spend  so  much  money  in  im- 
provements, or  in  a  business  to  be  establish- 
ed on  the  land,  and  can  make  an  estimated 
profit,  and  estimating  the  market  value  on 
the  basis  of  prorating  the  contribution  of 
the  landowner  to  the  total  result.  To  enter 
Into  the  possibilities  of  profitable  or  unprofit- 
able investments,  or  success  or  failure  of  a 
business  enterprise  would  be  to  lose  sight  of 
the  main  issue  and  become  entangled  in  a 
maze  of  collateral  questions.  The  owner 
who  would  like  to  show  the  possible  profits 
of  the  condemnor  as  a  means  of  increasing 
the  estimate  of  the  market  value  of  the  land 
taken  would  hardly  be  willing  to  have  the 
market  value  increased  by  showing  that  the 
enterprise  involved  large  risks,  and  might 
not  be  profitable  for  a  long  time,  if  at  all, 
and  that  the  owner  of  the  land  taken  should 
share  the  possible  losses  as  well  as  the  prob- 
able profits.  Selma,  Rome  &  Dalton  R.  Go. 
y.  Keith,  53  Ga.  178;  Tidewater  Oanal  Co. 
V.  Archer,  9  Gill  &  J.  (Md.)  479 ;  West  Va., 
etc.,  R.  Co.  V.  Gibson,  94  Ky.  234,  21  S.  W. 
1056;  Gardner  v.  Inhabitants  of  Brookline, 
127  Mas&  358.  Rightly  construed  in  connec- 
tion with  the  facts  there  involved,  the  deci- 
sion in  Boom  Co.  y.  Patterson,  98  U.  S.  403, 


25  Ia  Ed.  206,  does  not  confiict  with  what  is 
here  said,  but  accords  therewith.  Estimates 
of  value  shown  to  rest  wholly  or  chiefly  on 
such  Improper  bases  aio  not  admissible  in 
evidence. 

Counsel  for  defendant  in  error,  the  owner 
of  the  land,  dted  San  Diego  Land,  etc,  Co. 
V.  Neale,  88  C&l.  50.  25  Pac.  977,  11  L.  R.  A 
604.  But  a  careful  reading  of  that  decision 
will  show  that  it  undertakes  to  lay  down  sub- 
stantially the  doctrine  above  announced,  and 
to  explain  a  former  ruling  which  had  been 
thought  to  express  a  contrary  view.  An  ex- 
cerpt from  the  opinion  will  suffice  to  show 
this:  *'The  following  authorities  establish 
the  proposition  that  the  compensation  to  be 
awarded  the  owner  of  the  land  condeouied 
cannot  be  based  upon  the  value  of  the  prop- 
erty to  the  person  or  company  in  charge  of 
the  public  use,  nor  by  its  necessities,  and  that 
it  is  not  proper  to  take  into  consideration 
the  profits  which  may  result  from  the  use  of 
the  land,  especially  where  the  profits  depend 
upon  the  expenditure  of  large  sums  of  money 
in  carrying  out  the  contemplated  enterprise. 
Canal  Co.  v.  Archer,  9  Gill  &  J.  (Md.)  481; 
Gardner  v.  Inhabitants  of  Brookline,  127 
Mass.  358;  Burt  v.  Wigglesworth,  117  Mass. 
302;  Railroad  Co.  v.  Balthaser  [126  Pa.  1] 
17  Atl,  518;  Dorian  v.  Railroad  Co.,  46  Pa. 
520;  Railroad  Co.  v.  Galgiani,  49  Cal.  139. 
Appellants  contend  that  the  court  did  not 
err  in  refusing  to  strike  out  the  testimony 
objected  to,  because  the  witnesses  were  com- 
petent to  express  an  opinion  as  to  value,  and 
the  reasons  for  such  opinion  can  only  affect 
the  weight  to  be  given  to  their  testimony; 
but  we  think  that,  where  a  witness  bases 
his  opinion  entirely  upon  incompetent  and 
inadmissible  matters,  or  shows  that  such 
matters  are  the  chief  elements  in  the  cal- 
culations which  lead  him  to  such  conclusions, 
it  should  be  rejected  altogether.  Railroad 
Co.  V.  Balthaser  [119  Pa.  472]  13  Atl.  294." 

If  it  were  sought  to  prove  such  facts  for 
the  consideration  of  the  Jury,  the  evidence 
would  be  rejected.  If  a  hypothetical  ques- 
tion were  framed  with  such  facts  as  a  basis 
for  an  opinion  as  to  value,  the  question  would 
be  ruled  out  on  objection,  because  such  facts 
would  be  illegal  and  inadmissible.  So  when 
the  witness  shows  that  his  opinion  of  value 
is  founded  on  such  illegal  facts,  the  opinion 
is  inadmissible. 

It  was  urged  that  if  the  admission  of  this 
evidence  and  the  refusal  to  rule  it  out  con- 
stituted error,  it  was  harmless,  as  other 
witnesses  put  a  higher  value  on  the  property 
than  the  Jury  found.  The  Jury  were  not 
bound  to  accept  the  estimates  of  those  other 
witnesses,  and  it  is  impossible  to  say  how 
far  the  finding  may  have  been  infiuenced  by 
this  improper  evidence. 

[6]  6.  Certain  charges  to  which  exception 
was  taken  were  not  accurate.  The  erroneous 
view  which  caused  the  refusal  to  rule  out 
the  evidence  discussed  above  seems  to  have 
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infected  the  charge.  The  court  charged: 
*'If  by  reason  of  its  surroundings,  or  its 
natural  advantages,  or  its  artificial  improve- 
ments, or  Its  Intrinsic  character,  it  is  pecu- 
liarly adapted  to  some  particular  use,  and 
the  circumstances  which  make  up  this  adapt- 
ability have  been  shown,  you  may  take  such 
conditions  into  consideration  in  estimating 
its  market  value.'*  It  is  not  clear  to  what 
the  court  referred  as  "its  artificial  improve- 
ments/' or  by  the  phrase,  "and  the  circum- 
stances which  make  up  this  adaptability  have 
been  shown,"  unless  he  referred  to  the  build- 
ing of  the  condemnor's  dam  and  works,  and 
the  facts  stated  by  the  two  experts.  At  least, 
with  that  evidence  admitted,  the  jury  might 
have  so  understood. 

Again  he  charged  that  the  Jury  might  take 
into  consideration  "the  intrinsic,  potential 
value,  if  any  such  appears,  for  the  storage 
of  water  for  a  water  plant  by  the  plaintiff, 
or  any  other  person."  Again  he  referred  to 
the  '^tential  value  for  the  storage  of  water 
*  *  *  whether  that  was  dependent  upon 
the  property  alone,  or  dependent  in  connec- 
tion with  property  owned  by  others,  or  de- 
pendent on  improvements  contemplated  or 
being  made  by  the  plaintiff  in  this  case." 
And  he  further  charged  that  if  certain  im- 
provements were  being  made  in  the  locality 
where  the  property  was  situated,  and  the 
fact  of  these  improvements  showed  the 
adaptability  of  this  property  for  valuable 
uses,  and  this  fact  enhanced  the  market 
value  of  the  property,  the  owner  would  be 
entitled  to  such  market  value  as  affected  by 
these  improvements,  "though  such  improve- 
ments were  at  the  time  being  made  by  the 
plaintiff  in  this  case."  This  also  was  ap- 
parently based  on  the  inadmissible  evidence 
of  the  experts.  Moreover,  the  court  seems 
to  charge  that  if  the  condemnor  had  started 
its  dam,  he  must  pay  more  for  the  property. 
In  15  Cyc.  757,  it  is  said:  "CJompensation 
must  be  reckoned  from  the  standpoint  of 
what  the  landowner  loses  by  having  his  prop- 
erty taken,  not  by  the  benefit  which  the  prop- 
erty' may  be  to  the  other  party  to  the  pro- 
ceeding; therefore  the  value  of  a  particular 
piece  of  land  to  a  person  or  corporation  ex- 
ercising the  right  of  eminent  domain,  or  the 
necessities  of  that  particular  person  or  cor- 
poration to  acquire  that  piece  of  property 
for  the  particular  purpose,  cannot  be  con- 
sidered as  an  element  of  damage  to  the  land- 
owner. ♦  •  ♦  There  is  a  recognized  dif- 
ference between  estimating  damages  by  the 
value  of  the  property  to  the  person  or  cor- 
poration exercising  the  right  of  condemnation 
and  considering  the  availability  or  adapt- 
ability of  a  piece  of  land  for  the  purpose  for 
which  it  \b  condemned  as  an  element  of  value 
which  would  attract  any  buyer  for  that  pur- 
pose. The  true  rule  \b  that  any  use  for 
which  the  property  is  capable  may  be  con- 
sidered; and,  if  the  land  has  an  adaptability 


for  the  purposes  for  which  it  is  taken,  the 
owner  may  have  this  considered  In  the  esti- 
mate, as  well  as  any  other  use  for  which  it 
is  capable.  Thus,  in  proceedings  to  condemn 
land  for  railroad  purposes,  for  a  bridge  site, 
or  for  a  reservoir  or  water  supply.  It  may  be 
shown  that  the  land  has  an  especial  avaU- 
ability  which  would  render  it  valuable  to 
any  one  who  might  wish  to  purchase  It  for 
railroad  purposes,  for  a  bridge  site,  or  for 
the  purpose  of  a  ifeservoir  or  water  supply, 
and  the  owner  may  insist  upon  this  availabil- 
ity of  his  land  for  the  particular  purpose  as 
an  element  in  estimating  its  value.  This 
special  adaptability  for  the  purpose  for  which 
the  land  is  taken  cannot  be  made  the  sole 
basis  of  estimate,  especially  were  the  prop- 
erty possesses  other  capabilities;  for  it  is 
the  general  value  of  the  land  in  view  of  all 
its  elements  that  is  to  be  estimated."  See, 
also,  2  Lewis,  Eto.  Dom.  (3d  Ed.)  |S  706,  707. 
Judgment  reversed. 

BECK»   J.,   absent     The   other   Justices 
concur. 


(m  Oa.  422) 
ATLANTIC  COAST  LINE  R.  CO.  t.  KNAPP. 
(Supreme  Qoart  of  Georgia.     Feb.  12,  1913.) 

(SyUahuM  hy  ike  Court,) 

h  Nuisance    (§    48*)— Phivatk   Nuisance — 
AciioN  FOB  Damages. 

Where  a  petition  set  out  the  creation  of 
an  abatable  private  nuisance,  and  its  main- 
tenance by  the  defendant  (the  owner  of  the 
land  on  which  it  was  erected)  after  notice  to 
nbnte,  with  resulting  damages,  it  was  not  sub- 
ject to  general  demurrer  on  the  ground  that  it 
set  forth  no  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  (S  113, 114;  Dec.  Dig.  {  4&*] 

2.  Limitation  of  Actions  (§  130*)  —  Com- 
mencement OF  Action— Effect  of  Nonsuit 

AND   *'RENEWAL  of  ACTION." 

Where  a  railroad  compauy  created  and 
maintained  a  nuisance  by  diverting  the  natural 
flow  of  a  branch,  causing  damage,  and  a  suit 
was  brought  therefor,  wMch  resiUted  in  a  non- 
suit, and  where,  while  the  case  was  pending, 
the  company  was  merged  with  another  and 
ceased  to  exist  as  a  separate  entity,  the  other 
company  taking  all  of  its  property  and  assum- 
ing all  of  its  debts  and  liabilitleB,  a  renewal 
of  the  suit  against  the  company  resulting  from 
the  merger,  brought  within  six  months  after 
the  grant  of  the  nonsuit,  was  a  renewal  against 
the  original  company  within  the  meaning  of 
Civ.  Code  1910,  §  4381. 

[Eyd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  063-666;  Dec.  Dig. 
§  130.*1 

3.  Limitation  of  Actions  (|  170*)— Acnoir 
FOB  Damages. 

Even  if  a  suit  for  the  original  creation  of 
a  nuisance  be  barred  by  the  statute  of  limita- 
tions, still,  if  it  be  a  continuing  nuisance  which 
can  and  should  be  abated,  a  suit  for  damages 
resulting  from  its  maintenance  will  not  be  dis- 
missed; nor  will  such  a  suit  for  damages  ac- 
cruing within  the  statute  of  limitations  be  dis- 
missed as  a  whole,  although  it  may  seek  to  re- 
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cover  for  some  damages  as  to  which  suit   is 
barred. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,   Cent   Dig.    |   656;    Dec   Dig.   I 

4.  Action   (§  48*)  ■—  Joindeb  op  Causes  — 
Creation  and  Maintenance  of  Nuisance. 

If  a  person  is  liable  both  for  the  creation 
and  maintenance  of  a  nuisance,  there  is  no 
misjoinder  of  causes  of  action  in  suing  for 
both  in  the  same  suit. 

(a)  It  is  not  held  that  there  can  be  a  recov- 
ery on  the  basis  that  a  nuisance  is  permanent 
and  not  abatable,  doing  the  entire  damage  at 
once,  and  also  for  the  continuance  of  the  same 
nuisance  as  abatable. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  It  490-610;   Dec  Dig.  §  4a*] 

5.  Action  (§  38*)— Joindeb  of  Causs8— Ck>N- 

TBACT  AND  TOBT. 

The  action  was  one  for  a  tort,  and  the 
allegations  of  merger  of  the  two  companies, 
and  as  to  the  contract  of  merger  by  which  the 
debts  and  liabilities  of  the  company  erecting 
the  nuisance  were  assumed,  were  made  to 
show  the  liability  of  the  company  formed  by  the 
merger,  and  did  not  subject  the  petition  to  de- 
murrer on  the  ground  that  it  was  a  suit  both 
for  a  tort  and  on  a  contract 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  f  549;  Dec  Dig.  f  38.*] 

6.  NUISANOI  (I  00*)— Pbitatb  Nuisancb  — 
Damaoes. 

The  other  grounds  of  demurrer  were 
properly  overruled,  except  as  to  the  claim  to 
recover  for  mental  pain  and  anzie^  caused  by 
the  sickness  of  plaintiff's  family,  for  the  rent 
paid  for  a  house  in  a  town  four  miles  from  the 
plaintiff's  farm  for  four  years,  and  for  the 
pnrchase  price  and  cost  of  maintaining  a  horse 
and  buggy  for  seven  years.  Direction  is  given 
that  these  items  be  stricken. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  $f  118-127;   Dec.  Dig.  §  BO.*] 

Error  ftom  Superior  Court,  Thomas 
Caunty;   W.  BL  Thomas,  Judge. 

Action  by  D.  F.  Knapp  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed,  with  dlrectlonis. 

D.  F.  Knapp  brought  suit  against  the 
Atlantic  Coast  Line  Railroad  to  recover 
damages.  The  petition,  as  amended,  alleged 
substantially  as  follows:  In  1895  the  plain- 
tiff owned  a  certain  described  tract  of  land 
through  which  the  line  of  the  defendant 
company  (then  known  as  the  Savannah, 
Florida  &  Western  Railway  Company)  ex- 
tended. There  flowed  through  plaintiff's 
land  a  natural  branch  of  fresh,  pure  water. 
This  ran  for  a  short  distance  along  the  right 
of  way  of  the  company,  and  then  crossed  the 
right  of  way  and  flowed  into  a  pond  on  the 
opposite  side  thereof.  This  pond  had  been 
used  by  the  cattle  on  the  farm  for  so  long 
a  time  that  it  was  impossible  to  get  them  to 
go  elsewhere  for  water,  and  It  was  the 
principal  snpply  of  water  on  the  place.  In 
the  spring  of  1895,  against  his  wishes  and 
over  his  protest,  that  company  closed  up, 
with  logs,  rubbish,  and  other  things,  the 
natural  channel  of  the  branch  where  it  cross- 
ed the  right  of  way  of  the  railroad,  and"  cut 


and  opened  a  ditch  from  the  point  where  It 
filled  up  the  natural  channel,  and  thus  di- 
verted the  water  from  flowing  Into  the  pond, 
and  caused  it  to  flow  along  one  side  of  the 
right  of  way  and  empty  Into  a  different  chan- 
nel from  its  original  one.    This  was  not  nec- 
essary for  the  complete  and  full  enjoyment 
and  exercise  of  the  franchise  of  the  railroad 
as  a  public  carrier.    It  also  erected  a  fence 
on  both  sides  of  its  right  of  way,  and  the 
plaintiff's  cattle  were  prevented  from  using 
the  water  of  the  branch.    This  branch  sup- 
plied the  pond   with  sufllclent  water,   and 
since  its  diversion  the  water  in  the  pond 
gets  so  low  that  it  becomes  stagnant  and 
muddy  and  unfit  for  stock  to  drink,  and  often 
there  is  not  enough  water  for  plaintiff's  cat- 
tle and  stock.     By  reason  of  this,  certain 
described  cattle,  of  a  specified  value,  died. 
Prior  to  the  diversion  of  the  water  from 
the  pond,  plaintiff  and  his  family  lived  hap- 
pily and  comfortably  at  their  home  on  the 
land,  and  enjoyed  good  health;    but,  soon 
after  the  branch  was  thus  diverted  from  Its 
natural  course,  water  in  the  pond  became 
stagnant  and  dried  up  to  such  an  extent 
as  to  leave  large  portions  of  the  bottom  ex- 
posed to  the  heat  of  the  sun,  thus  causing 
to  be  sent  out  poisonous,   offensive,  mias- 
matic, and  malarious  gases  and  odors  which 
filled   the  atmosphere,    which    the  plaintiff 
and  his  family  were  compelled  to  inhale, 
their  home  being  in  close  proximity  to  the 
pond,    By  reason  of  this,  the  health  of  plain- 
tiff and  his  family  were  greatly  Impaired, 
and  became  so  bad  that  it  was  impossible 
for  them  to  continue  to  occupy  their  resi- 
dence, and  he  was  compelled  to  remove  his 
family  to  a  healthy  location,  at  a  great  ex- 
pense in  moving,  and  forced  to  rent  a  house 
and  pay  rent  therefor  for  four  years,  begin- 
ning in  the  spring  of  1896,  at  $60  per  year. 
The  expense  of  moving  amounted  to  $200, 
and  his  furniture  was  damaged  in  moving 
in  the  amount  of  $150.     By  reason  of  his 
enforced  removal,  he  was  not  able  to  keep 
his  farm  in  a  proper  state  of  cultivation  by 
personal  attention  and  supervision.    He  gave 
it  the  best  attention  possible,  but  it  was  im- 
practicable to  run  the  farm  as  successfully 
as  before;    and,  by  reason  of  this  fact,  he 
lost  the  value  of  his  personal  labor  on,  at- 
tention to,  and  supervision  of  the  farm.    The 
distance  which  he  was  compelled  to  move 
from  his  home  whs  four  miles;  and,  on  ac- 
count of  his  physical  condition  caused  by 
the  conduct  of  the  defendant,  he  was  unable 
to  attend  to  business  on  his  farm,  and  was 
unable  to  walk  the  distance  between  It  and 
his  rented  home,  and  had  to  keep  a  horse 
and  buggy  for  the  purpose  of  going  between 
the  two.    During  the  years  1896  to  1902,  in* 
elusive,  he  was  compelled  to  buy  and  keep 
up  this  extra  horse  and  buggy  at  a  cost  of 
$120  a  year;  and  he  lost  at  least  three  years 
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of  his  own  labor  on  the  farm  during  the 
years  named,  at  a  cost  to  him  of  at  least 
$100  a  year.  The  sickness  of  plaintiff  and 
his  family,  caused  by  the  unlawful  and 
willful  acts  of  defendant,  caused  him  great 
worry  and  anxiety,  he  suffering  great  mental 
and  physical  pain,  both  from  his  own  sick- 
ness and  the  strain  of  watching  over  and 
waiting  upon  his  sick  wife  and  children,  and 
also  expense  for  medicine  and  doctor's  bills, 
not  only  during  the  time  he  lived  on  the 
farm,  but  also  during  the  years  1896  to  18d9, 
inclusive,  being  the  years  he  was  compelled 
to  stay  away  from  his  home  by  reason  of 
the  facts  alleged,  and  up  to  and  including 
the  year  1902.  (There  was  a  detailed  state- 
ment of  the  sickness  of  himself  and  family, 
and  the  expenses  Incurred  thereby.)  On  ac- 
count of  the  sickness  In  his  family,  he  lost 
at  least  three  years*  labor  of  himself  and 
family  in  the  years  1896  to  1902,  besides  the 
loss  and  labor  expended  in  time  in  keeping 
up,  feeding,  and  clothing  his  family.  He  and 
his  family,  having  partly  recovered  from 
the  sickness  caused  by  defendant's  wrongful 
acts,  in  the  fall  of  1899  moved  back  to  his 
home  and  farm,  and  undertook  to  again  live 
there  and  cultivate  the  place;  but  on  account 
of  the  sickness  of  himself  and  family,  result- 
ing ftom  the  continued  diversion  of  the 
branch,  he  was  unable  to  do  so,  and  was 
compelled  to  sell  his  farm  in  1902  at  a  great- 
ly reduced  price.  The  value  of  his  home  and 
farm  was  decreased,  by  the  wrongful  acts 
stated,  in  the  sum  of  $1,000. 

Ejiver  since  the  diversion  of  the  stream 
from  its  natural  channel,  the  pond  has  been 
a  continuing  private  nuisance.  The  defend- 
ant, after  being  notified  by  plaintiff  to  abate 
It,  continued  to  maintain  it,  and  thus  caused 
the  damages  to  the  plaintiff.  On  September 
80,  1901,  plaintiff  filed  his  action  in  the 
superior  court  against  the  defendant  com- 
pany,' then  known  as  the  Savannah,  Florida 
&  Western  Railway  Company,  for  this  cause 
of  action;  but  a  nonsuit  was  granted  by  the 
presiding  Judge  at  the  October  term,  1904. 
Plaintiff,  having  paid  all  costs  in  that  case, 
renews  this  action  within  six  months  after 
the  date  of  the  nonsuit.  In  April,  1902,  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany, merged  and  consolidated  with  the 
Atlantic  Coast  Line  Railroad  Company,  un- 
der the  name  of  the  latter,  which  took  charge 
of  and  operated  all  of  the  property  of  the 
former  company,  and  by  the  agreement  of 
merger  assumed  all  of  the  debts  and  liabili- 
ties of  the  former  company,  both  in  law  and 
as  matter  of  contract  No  other  provision 
was  made  for  the  payment  of  the  debts  and 
liabilities  of  the  Savannah,  Florida  &  West- 
em  Railway  Company,  and  that  company 
went  entirely  out  of  existence.  Damages 
were  laid  at  $6,000. 

The  defendant  demurred  generally  and  spe- 
cially to  the  petition.  Among  other  grounds 
of  demurrer,  it  was  contended  that  the  peti- 


tion set  out  no  cause  of  action;  that,  if  any 
cause  of  action  ever  existed,  the  right  to  sue 
was  barred  by  the  statute  of  limitations; 
that  there  was  a  misjoinder  of  causes  of  ac- 
tion in  that  plaintiff  sought  to  recover  for 
the  creation  of  a  nuisance,  and' also  for  its 
maintenance  after  notice  to  abate  it;  that 
there  was  a  misjoinder  of  actions  in  that  the 
plaintiff  sought  to  recover  on  an  alleged  tort, 
and  also  on  an  alleged  contract  of  merger 
between  the  Atlantic  Coast  Line  Railroad 
Company  and  the  Savannah,  Florida  &  West- 
em  Railway  Company.  There  were  numer- 
ous special  grounds  of  demurrer  as  to  partic- 
ular paragraphs  and  allegations  in  the  peti- 
tion. The  court  struck  the  allegations  by 
which  it  waB  sought  to  recover  for  the  sup- 
port of  the  plaintiff's  minor  daughters; 
those  in  regard  to  $150  damages  arising 
from  the  breaking  of  furniture;  those  by 
which  it  was  sought  to  recover  for  labor  of 
the  members  of  the  plaintiff's  family,  with- 
out naming  the  members  and  giving  the 
character  and  value  of  the  services;  and 
those  which  sought  to  recover  for  feeding 
and  supporting  his  family;  also  the  allega- 
tions in  regard  to  the  decrease  in  market 
value  of  the  place,  because  the  market  value 
was  not  stated.  The  other  grounds  of  the 
demurrer  were  overruled,  and  the  defend- 
ant excepted. 

Hugh  J.  Maclntyre,  of  Thomasville,  and 
Bennet  &  Branch  and  Russell  Snow,  all  of 
Quitman,  for  plaintiff  in  error.  C.  P.  Han- 
sell  and  Pondren  Mitchell,  both  of  Thomas- 
ville, for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  fftcts  as 
above).  [11  1.  There  was  no  error  in  over- 
ruling the  demurrer  based  on  the  ground 
that  the  petition  set  out  no  cause  of  action. 
It  alleged  the  creation  of  an  abatable  private 
nuisance,  and  its  maintenance  by  the  de- 
fendant after  notice  to  abate  it,  with  result- 
ing damages. 

[2]  2.  One  ground  of  the  demurrer  was 
aimed  at  the  allegation  that  a  suit  had  been 
brought  in  1901,  In  the  same  court,  against 
*'the  defendant  company,  then  known  as  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany," that  a  nonsuit  had  been  granted,  and 
that  costs  were  paid ;  and  the  present  action 
was  brought  In  renewal  thereof  within  six 
months  after  the  nonsuit  The  contention 
is  that  this  was  not  a  renewal  within  the 
meaning  of  section  4381  of  the  Civil  Code, 
as  to  the  effect  on  the  statute  of  limitations. 
We  cannot  assent  to  this  position.  It  was 
alleged  that,  pending  the  first  suit,  there 
was  a  merger  of  the  Savannah,  Florida  & 
Western  Railway  Company  with  the  Atlantic 
Coast  line  Railroad  Company,  and,  under 
the  name  of  the  latter,  that  the  first-men- 
tioned company  went  out  of  existence,  and 
its  property  was  taken  over  by  the  defend- 
ant, which  assumed  all  of  its  debts  and 
liabilities,  and  that  no  other  provision  for 
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the  payment  of  its  debts  was  made.  As- 
suming tMs  to  be  correct,  the  defendant  be- 
came answerable  for  the  liabilities  of  that 
company.  Atlantic  &  Birmingham  Ry.  Co. 
y.  Johnson,  127  Ga.  392,  56  S.  BI  482,  11  L. 
R.  A.  (N.  S.)  1119.  It  has  been  held  that  the 
Ck)de  section  above  cited  is  the  codification 
of  a  remedial  act,  and  should  be  liberally 
construed.  Cox  v.  Strickland,  120  Ga.  104, 
111,  112,  47  S.  Bt  912,  1  Ann.  Cas.  870.  To 
hold  that  the  suit  against  the  Savannah, 
Florida  &  Western  Railway  Company  could 
be  renewed,  that  by  the  merger  the  Atlantic 
Coast  line  Railroad  Company  became  liable 
for  the  tort  of  the  former  company  and 
could  be  sued  for  it,  that  the  constituent 
company  could  no  longer  be  sued  separately, 
but  that  the  suit  could  not  be  renewed 
against  the  company  formed  by  the  merger 
80  as  to  affect  the  bar  of  the  statute  of  limi- 
tations, would  be  a  narrow  and  strict  con- 
struction. 

[S]  3.  The  contention  that  the  action  was 
barred  by  the  statute  of  limitations  is  cov- 
ered by  the  ruling  in  Gabbett  v.  City  of  At- 
lanta, 137  Ga.  180, 73  S.  B.  372,  and  the  cases 
there  dted.  The  petition  set  forth  not  only 
the  creation  of  a  nuisance,  but  its  continu- 
ance by  the  defendant  after  notice  to  abate. 
It  was  of  a  character,  under  the  allegations, 
which  could  and  should  have  been  abated. 
Whether  an  action  for  the  creation  of  the 
nuisance  was  barred  or  not,  the  suit  should 
not  have  been  dismissed  on  general  demur- 
rer, if  the  action  for  the  maintenance  was 
not  barred. 

[4]  4.  If  the  same  person  creates  and 
maintains  a  continuing,  abatable  nuisance, 
there  is  no  misjoinder  in  alleging  both  in 
the  same  action.  If  there  is  in  law  an 
identity  between  corporations,  or  a  responsi- 
bility on  the  part  of  one  person  for  the  con- 
duct of  another  in  creating  and  maintain- 
ing a  nuisance^  so  that  legally  the  case 
stands  as  if  the  responsible  person  had  him- 
self committed  the  tort,  there  is  likewise  no 
misjoinder  of  causes  of  action.  Civil  Code, 
f  5521.  The  decision  in  Southern  Ry.  Co.  v. 
Gbok,  106  Ga.  450,  82  S.  Bl  585,  cited  by 
counsel  for  the  demurrant,  does  not  conflict 
with  the  ruling  now  made.  There  an  action 
was  brought  alone  for  the  erection  of  a 
nuisance  on  real  estate.  The  evidence  show- 
ed that  it  had  not  been  erected  by  the  de- 
fendant, but  by  a  predecessor  in  title.  It 
was  held  that  there  was  a  variance  between 
the  allegation  and  proof.  This  was  in  ac- 
cord with  Civil  Code,  |  4458,  which  declares 
that  the  alienee  of  property  causing  a  nui- 
sance is  responsible  for  its  continuance ;  but 
there  must  be  a  request  to  abate  before  ac- 
tion is  brought  No  allegation  of  a  request 
to  abate  was  there  made;  nor  was  there 
any  question  of  merger  or  consolidation.  We 
do  not  mean  to  hold  that  a  plaintiff  could 
recover  for  a  nuisance  both  as  permanent 
and  nonabatable  in  character,  and  causing 


the  entire  injury  at  once,  and  also  for  its 
continuance  as  abatable ;  but  the  allegations 
here  do  not  make  that  case. 

[6]  5.  There  was  no  error  in  overruling 
the  ground  of  the  demurrer  which  set  up  the 
contention  that  there  was  a  misjoinder  of 
actions,  because  suit  was  brought  for  an  al- 
leged tort,  and  also  on  an  alleged  contract 
of  merger.  The  suit  was  not  on  a  contract; 
bat  the  merger  was  alleged  to  show  the  le- 
gal responsibility  of  the  defendant  for  the 
tort  of  one  of  its  constituent  companies. 

[6]  6.  The  plaintiff  songht  to  recover  for 
his  mental  pain  and  anxiety  on  account  of 
the  sickness  of  his  family.  This  is  not  a 
proper  element  of  damage,  and  should  be 
eliminated.  Loss  of  services  of  a  child  may 
be  an  element  of  recovery,  with  proper  al- 
legations, but  not  anxiety  and  worry  about 
him.  One  ground  on  which  the  plaintiff 
sought  to  recover,  and  which  was  pleaded  as 
an  element  of  damage,  was  that,  on  account 
of  the  unhealthy  condition  of  the  place  where 
he  lived,  caused  by  the  pond,  he  had  to  move 
to  a  town  some  four  miles  away,  and  there 
rent  a  house  at  $60  per  year  for  four  years. 
He  also  alleged  that,  on  account  of  the  dis- 
tance and  his  physical  condition,  he  was  un- 
able to  walk  back  and  forth  between  his 
new  residence  and  his  farm,  and  that  he 
had  to  buy  and  "keep  up"  a  horse  and  buggy 
at  a  cost  to  him  of  $120  a  year,  amounting 
to  $840  for  several  years.  He  sought  to 
recover  these  two  items  of  damage.  We 
think  they  were  too  remote  to  be  recoverable. 
Probably  the  diminished  rental  value  of  the 
farm  before  he  sold  it  would  be  a  proper 
subject  of  consideration,  or,  if  the  residence 
were  rendered  uninhabitable,  possibly  an  ex- 
penditure equivalent  to  the  rental  value  thus 
lost  might  be  considered.  But  a  mere  allega- 
tion that  he  moved  from  a  farmhouse  to  a 
town  residence  some  miles  distant,  for  which 
he  paid  a  certain  amount  during  four  years, 
is  too  speculative  to  furnish  a  basis  for  re- 
covery. 

As  to  the  horse  and  buggy,  apparently  the 
plaintiff  still  owns  them,  or  their  proceeds; 
and  there  is  no  allegation  to  the  contrary. 
So  that,  if  the  element  of  damage  pleaded 
on  that  account  were  allowed,  he  would  not 
only  recover  the  actual  expenses  incurred  by 
him  in  going  to  his  farm  and  returning 
home,  but  would  have  the  purchase  price 
of  his  horse  and  buggy  paid,  and  the  cost  of 
maintaining  them  for  seven  years,  while 
they  may  have  been  used  for  many  other 
purposes  besides  going  to  the  farm,  and  final- 
ly would  own  the  horse  and  buggy  for  fu- 
ture use,  though  he  has  sold  the  farm  sev- 
eral years  since.  Such  a  claim  for  damages 
is  too  speculative. 

We  direct  that  the  judgment  overruling 
the  demurrer  be  so  amended  as  to  strike  the 
claim  to  recover  for  the  plaintiff's  mental 
pain  and  anxiety  on  account  of  the  sickness 
of  his  family,  on  account  of  the  amount  paid 
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for  the  rental  of  a  residence  In  the  town 
of  Metcalfe,  and  on  account  of  the  purchase 
and  maintenance  of  a  horse  and  buggy. 
The  other  grounds  of  the  demurrer  were 
properly  overruled: 
Judgment  affirmed,  with  direction. 

BECK,  J^  absait  The  other  Justices 
concur. 

(is»  Ga.  489) 

OHABLESTON  &  W.  C.  BT.  CO.  ▼.  WOOTEN 

et  al. 
(Supreme  Court  of  Georgia.     Teb.  26,  1918.) 

(8yUahu$  by  the  Court.) 

INTESPLEADEB     (§    33*)— PBELIMINABT     HEABt 

INQ— B'lWAL  Judgment. 

Where  an  equitable  petition  was  filed  by  a 
railroad  company,  in  which  it  was  alleged  that 
petitioner  was  in  possession  of  certain  bales  of 
cotton  which  it  had  received  from  another  car- 
rier, the  latter  having  issued  bills  of  lading 
then  outstanding  in  the  hands  of  the  con- 
signees, a  firm  of  factors,  and  the  initial  car- 
rier, the  consignees,  and  certain  individuals, 
who  were  asserting  title  to  the  cotton  in  vari- 
ous trover  suits,  were  made  parties  defendant, 
and  it  was  prayed  that  the  initial  carrier,  who 
claimed  a  certain  amount  of  freight,  the  firm 
of  factors  who  held  the  bills  of  lading,  the  in- 
dividuals asserting  title  to  the  cotton,  and 
their  attorney  at  law  be  required  to  interplead, 
and  that  the  individuals  asserting  title  be  re- 
strained from  prosecuting  the  trover  suits,  it 
was  not  competent,  at  the  interlocutory  hear- 
ing, to  pass  an  order  in  tiie  nature  of  a  final 
judgment,  requiring  the  petitioner  to  deliver 
up  the  cotton  and  to  pay  the  costs  of  the  equi- 
table proceedings*  the  costs  of  the  freight  charg- 
es claimed  by  the  defendant  carrier,  and  the 
costs  of  the  trover  suits.  Such  a  judgment 
could  not  be  rendered  at  an  interlocutory  hear- 
ing. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  §|  68-71,  74;    Dec.  Dig.  §  §3.*] 

Error  from  Superior  Court,  Blchmond 
County;   H.  C.  Hammond,  Judge. 

Interpleader  by  the  Charleston  &  Western 
Carolina  Railway  Company  against  W.  E. 
Wooten  and  others.  From  a  final  judgment 
entered  on  an  interlocutory  hearing,  com- 
plainant brings  error.    Reversed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error.  B.  B.  McCowen,  D.  Q.  Fogarty,  and 
William  H.  Barrett,  all  of  Augusta,  for  de- 
fendants in  error. 

BECK,  J.  The  plaintiff  in  error  filed  its 
equitable  petition  for  Interpleader  against 
Parker  &  Grogan,  a  firm  of  cotton  factors  of 
Augusta,  Ga.,  against  the  Georgia  &  Florida 
Railway  Company,  and  against  W.  E.  Woot- 
en, J.  D.  Wldeman,  W.  B.  Silver,  and  other 
Individuals,  and,  in  addition  to  the  prayer 
that  the  parties  be  required  to  interplead, 
prayed  for  an  injunction  to  restrain  various 
trover  suits  Instituted  by  the  Individuals 
against  the  plaintiff,  and  for  a  temporary  re- 
ceiver to  take  charge  of  sundry  bales  of  cot- 
ton,  for  the  recovery  of  which  the  trover 


suits  had  been  instituted  by  several  of  the 
individual  defendants  named  above.  It  was 
alleged  in  the  petition  that  Parker  &  Grogan 
held  bills  of  lading  for  the  cotton,  and  that 
the  Georgia  &  Florida  Bailway  Company 
claimed  a  certain  amount  for  freight  on  the 
cotton,  while  the  individual  defendants  as- 
serted title  to  the  cotton.  At  the  interlocu- 
tory hearing  the  court,  upon  the  answers  of 
the  defendants  and  the  evidence  submitted 
by  affidavits,  ordered  the  temporary  receiver 
to  deliver  the  cotton  to  the  attorney  repre- 
senting the  individual  defendants,  upon  his 
paying  sundry  receiver's  fees,  and,  among 
other  things,  adjudged  that  the  costa  of  the 
interpleader  (about  $15),  the  freight  charges 
incident  to  the  cotton  (about  $27),  and  the 
costs  in  the  several  cases  of  trover  (about 
$65)  should  be  paid  by  the  plaintiff  In  error, 
which  excepted  to  so  much  of  the  judgment 
as  is  just  set  out 

We  are  of  the  opinion  that  the  court  was 
without  authority  at  an  Interlocutory  hear- 
ing to  pass  an  order  containing  the  adjudi- 
cations above  set  forth,  as  they  were  final 
in  their  nature  and  decided  issues  which 
could  -only  "be  determined  at  a  final  trial. 
And  as  it  is  impossible  to  separate  those 
portions  of  the  judgment  of  the  court  which 
are  final  in  their  nature  from  those  portions 
which  could  be  properly  rendered  at  an  inter- 
locutory hearing,  the  entire  Judgment  must 
be  set  aside. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(139  Ga.  461) 
HOWARD  v.  SENOIA.DUCK  MILLS  et  aL 
(Supreme   Court  of  Georgia.     Feb.  14,   1913.) 

(SyUdbus  ty  the  Court,) 

Tboveb  and  CoNVEBSion  (§  6G*)— Machinkbt 

—Evidence. 

Under  the  evidence  it  was  error  to  grant  a 
nonsuit  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  iS  288-294 ;  Dec  Dig. 
S  66.*] 

Ekror  from  Superior  (3ourt,  Ooweta  Coun« 
ty;   R.  W.  EYeeman,  Judge. 

Action  by  George  P.  Howard  against  the 
Senoia  Duck  MlUs  and  others.  Judgment  of 
nonsuit,  and  plaintiff  brings  error.    Reversed. 

Anderson,  Felder,  Rountree  &  Wilson,  of 
Atlanta,  for  plaintiff  in  error.  W.  C.  Wright 
and  T.  F.  Rawls,  both  of  Newnan,  for  de- 
fendants In  error 

FISH,  (X  J.  Howard  brought  an  action 
for  conversion  of  described  machinery  against 
the  Senoia  Duck  Mills,  a  corporation,  and 
certain  named  persons  alleging  to  be  offi- 
cials of  the  corporation,  who,  acting  in  Its 
behalf,  were  alleged  to  have  converted  the 
property  for  the  value  of  which  the  suit 
was  Instituted.    Dn  the  trial  there  was  evl- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dis.  Key-No.  Series  ft  Rep'r  Indexes 
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dence  tbat  plaintiff  owned  the  machlnerj, 
and  that  it  was  in  the  possession  of  the 
defendant  corporation  when  the  action  was 
commenced.  Howard  entered  into  a  written 
contract  with  N.  G.  Long  and  T.  J.  Elady, 
two  of  the  defendants,  wherein  he  agreed 
to  sell  the  machinery  to  them  in  considera- 
tion that  they  would  deliver  to  him  $24,000 
of  paid-up  capital  stock  of  the  Senoia  Duck 
Mills;  Long  and  £3ady  agreeing  that,  in  ad- 
dition to  the  stock  to  be  delivered  by  them 
to  Howard,  $30,000  in  money  should  be  paid 
to  the  corporation  by  the  subscribers  for 
other  stock.  Under  the  agreement  Howard 
was  to  deliver  the  machinery  at  Senoia,  Ga. 
According  to  the  evidence  he  shipped  it  from 
Atlanta  to  Senoia,  and  took  bills  of  lading 
for  the  same  from  the  railroad  company,  in 
which  he  himself  was  named  as  consignee. 
There  was  evidence  tending  to  show  that  the 
machinery  was  tkken  from  the  cars  at  Senoia 
by  the  employes  of  the  Senoia  Duck  Mills 
under  direction  of  some  of  the  officials  of 
that  corporation,  and  under  their  superin- 
tendence, and  installed  in  the  mill  of  the  de- 
fendant corporation ;  and  that  this  was  done 
without  the  knowledge  or  consent  of  Howard 
and  against  his  express  direction  to  the 
superintendent  and  foreman  of  the  corpora- 
tion, and  while  Howard  was  in  possession  of 
the  bills  of  lading — no  stock  or  other  con- 
sideration having  been  paid  to  him.  Before 
the  machinery  had  been  so  unloaded,  T.  J. 
ICady,  president  of  the  T.  J.  EJady  Invest- 
ment Company,  sent  the  following  letter  to 
the  Lowry  National  Bank  of  Atlanta:  "In- 
closed please  find  following  certificates  of 
capital  stock' of  Senoia  Duck  Mills:  No.  36, 
50  shares;  37,  50  shares;  38,  100  shares; 
39,  30  shares;  40,  5  shares;  41,  5  shares; 
all  issued  in  the  name  of  T.  J.  Eady  Invest- 
ment Company  and  transferred  in  blank  on 
back  of  each  certificate.  These  certificates 
you  are  to  deliver  to  George  P.  Howard,  his 
heirs  and  assigns,  when  T.  J.  Eady  and  N. 
G.  Long  are  released  from  any  liability  on 
their  indorsement  of  note  of  ($12,000)  twelve 
thousand  dollars,  due  Catlin  &  Company 
April  4th,  1910.  If  said  release  is  not  ob- 
tained during  the  next  six  months  or  be- 
fore judgment  is  obtained  on  said  note,  then 
stock  is  to  be  returned  to  T.  J.  Eady  and 
N.  G.  Long." 

Howard  testified,  among  other  things,  as 
follows:  "At  the  time  this  stock  was  put 
up  with  the  Lowry  National  Bank  on  June 
4th,  I  had  no  knowledge  then  that  the  $30,- 
000  in  cash  had  not  been  paid  in  by  the  sub- 
scribers to  the  stock  of  the  Senoia  Duck 
Mills ;  and  I  had  no  knowledge  at  that  time 
that  the  capital  stock  provided  by  the  char- 
ter of  $100,000  had  not  been  subscribed.  I 
ascertained  these  facts  a  good  while  after- 
ward, some  several  weeks  afterward.  I  have 
never  taken  down  that  stock.  It  has  never 
been  transferred  to  me.  I  have  never  re- 
ceived any  of  it,  and  have  never  seen  it 


I  have  never  received  a  nickel  compensa- 
tion for  my  machinery ;  have  never  received 
one  cent  of  it" 

Some  three  weeks  after  the  date  of  the 
above  letter  to  the  Lowry  National  Bank, 
T.  J.  Eady,  as  president  of  the  T.  J.  Eady 
Investment  Company,  wrote  the  following 
letter  to  the  same  bank:  'This  Is  to  show 
that  we  acknowledge  that  ten  shares  of  thfe 
Senoia  Duck  Mills  stock  left  with  you  to  be 
delivered  by  you  to  George  P.  Howard  when 
he  pays  the  twelve  thousand  dollar  note  to 
Catlin  ft  Company  that  we  are  indorser  on. 
If  George  P.  Howard  is  willing  for  Glover 
&  Company  to  take  down  ten  shares  of  this 
stock,  we  are  willing,  as  it  appears  that  ten 
shares  of  the  two  hundred  and  forty  shared 
are  to  go  to  Glover  &  Company,  or  Mr.  How- 
ard owes  Glover  this  amount,  so  he  claims, 
and  we  do  not  claim  this  ten  shares."  Up- 
on the  bottom  of  this  letter  was  the  follow- 
ing indorsement:  **So  far  as  I  am  concern- 
ed, the  bank  may  deliver  to  Mr.  Glover  tiie 
ten  shares  of  stock  referred  to ;  this  consent 
being  given  without  prejudice  to  my  rights 
as  against  Eady  and  Long  or  Eady  Invest- 
ment Company.  28th  day  of  June,  1910.  Geo. 
P.  Howard."  Howard  testified  that  he  did 
not  owe  Glover  any  of  the  stock  delivers  to 
the  Lowry  National  Bank,  nor  was  he  indebt- 
ed otherwise'  to  Glover ;  that  Glover  thought 
somebody  ought  to  give  him,  **as  a  generous 
gift,**  some  of  the  stock,  as  he  had  been 
negotiating  the  trade  for  both  Long  and 
Eady  and  Howard,  but  that  Howard  had 
paid  him  all  he  owed  him  for  his  services 
In  this  respect  and  otherwise.  There  was 
evidence  as  to  the  value  of  the  machinery 
at  the  time  of  the  alleged  conversion. 

At  the  conclusion  of  the  evidence  in  be- 
half of  the  plaintiff,  only  a  small  portion  of 
which  we  have  specifically  referred  to  (there 
being  nothing  in  the  evidence  not  referred 
to  that  overcame  the  case  as  made  by  that 
we  have  stated),  the*  court  granted  the  fol- 
lowing order:  "I  will  grant  an  order  non- 
suiting this  case.  I  take  this  view  of  it: 
When  Mr.  Howard  accepted  this  stock  from 
Eady  Investment  Company  or  from  B^dy 
and  Long,  he  knew  at  the  time  that  his 
machinery  was  unloaded.  That  is  a  rati- 
fication, as  far  as  it  went  He  has  got  the 
stock  yet.  There  has  been  no  surrender  of 
it  I  do  not  think  he  can  keep  the  stock  and 
get  damages  for  the  property  at  the  same 
time.  An  order  may  be  taken  granting  a 
nonsuit." 

As  will  have  been  seen,  the  learned  trial 
judge  was  in  error  as  to  Howard's  knowl- 
edge that  his  machinery  had  been  unloaded 
at  the  time  he  accepted  the  stock  deposited 
with  the  bank.  According  to  the  evidence 
the  stock  was  deposited  in  the  bank  on  June 
4,  1910,  and  the  machinery  was  not  unloaded 
until  some  time  afterwards.  Moreover,  it 
appeared  that  Howard  never  accepted  the 
stock  deposited  in  the  bank  in  escrow,  and 
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therefore  was  neyer  in  a  position  to  sur- 
render it  Under  the  evidence  the  stock,  at 
the  institution  of  the  suit  and  long  prior 
thereto,  was  subject  to  the  control  of  those 
who  deposited  it  in  bank.  It  is  clear,  there- 
fore, that  the  evidence  did  not  authorize  the 
conclusion  reached  by  the  judge  that  How- 
ard accepted  the  stock  knowing  at  the  time 
that  his  machinery  had  been  unloaded,  and 
that  this  was  a  ratification  of  the  unloading 
of  his  machinery,  and  that  he  could  not 
keep  the  stock  and  also  recover  damages  for 
conversion.  It  follows  that  It  was  error 
to  grant  a  nonsuit 

We  do  not  mean  to  hold,  however,  that  the 
plaintiif  made  a  prima  fade  case  against 
all  of  the  defendants. 

Judgment  reversed.  All  the  Justices  con- 
car. 

(1S9  Oa.  632) 

cox  V.  GEORGIA  a  &  BANKING  CO.  et  al. 

(Supreme  Court  of  Georgia.     Feb.  27,  1913.) 

(Syllahiid  hy  ike  Oaurt,) 

L  Amsndicent   to   Flbadinq—Dbniai/— Dis- 
missal. 

The  court  did  not  err  in  rejecting  the 
amendment  tendered  by  the  plaintiff,  nor  in  dis- 
missing the  case. 

(AddiUonal  SyUahuM  by  BdiiorUa  Staff.) 

2.  Plbadinq  (I  225*]|— Amendment— Effbgt. 
Where  a  petition  in  its  original  form  was 
for  the  reformation  and  enforcement  of  a  writ- 
ten contract,  the  court  did  not  err,  after  sus- 
taining a  demurrer,  in  refusing  to  allow  an 
amendment  seeking  to  recover  on  an  alleged 
parol  contract,  with  a  statement,  in  substance, 
that  there  was  a  written  contract,  not  pleaded, 
covering  the  same  subject-matter. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  575-583;    Dec  IMg.  §  225.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  B.  J.  Cox  against  the  Georgia 
Railroad  &  Banking  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Burton  Smith,  of  Atlanta,  for  plaintiff  in 
error.  McDaniel  &  Black,  of  Atlanta,  for  de- 
fendants In  error. 

HILL,  J.  1.  Suit  was  brought  against  cer- 
tain railroad  companies  on  a  petition  con- 
taining two  counts.  In  the  first  it  was  al- 
leged that  the  plaintiff  had  been  injured  in 
a  manner  rendering  the  defendants  liable; 
that  they  had  entered  into  a  written  contract 
of  settlement  with  him,  by  one  of  the  terms 
of  which  the  defendants  were  to  give  him  per- 
manent employment;  and  that  they  had 
failed  to  comply  therewith.  A  copy  of  the 
paper,  claimed  to  be  a  written  contract,  was 
set  out  in  full,  and  judgment  was  prayed  for 
its  breach.  By  the  second  count,  the  same 
Injury  and  the  making  of  the  same  written 
contract  were  alleged.  It  was  also  alleged 
that  the  agreement  between  the  plaintiff  and 


the  defendants  was  that  th^  were  to  fur- 
nish him  permanent  work  as  soon  as  he  re- 
covered his  health  and  his  wounds  had  heal- 
ed; that,  "by  mistake  of  the  scrivener,  con- 
tract does  not  clearly  make  this  appear;'* 
that  "the  scrivener  was  furnished  by  the  de- 
fendants," and  "petitioner,  not  being  learned 
in  the  law,  relied  upon  the  defendants  and 
their  scrivener  to  draw  a  contract  carrying 
out  the  agreement  made  (without  f&ult  on  his 
part  this  was  not  done)";  that  he  had  re- 
covered and  was  able  to  work,  and  a  reason- 
able compensation  therefor  would  be  $60  to 
$75  per  month ;  that  he  had  been  unable  to 
obtain  employment  elsewhere;  that  he  was 
able  to  work;  and  that  there  had  been  va- 
cancies. He  prayed  a  judgment  for  the  dam- 
age which  had  already  accrued  to  him ;  that 
the  court  "mold  a  judgment  in  his  favor, 
against  the  defendants,  requiring  them  to 
comply  with  said  contract,  as  reformed,  and 
give  him  employment,"  or,  in  default  thereof, 
to  pay  him  the  cash  value  for  falling  to  give 
him  such  employment  The  defendants  de- 
murred to  this  petition,  and,  when  their  de- 
murrer was  overruled,  brought  the  case  to 
this  court  by  bill  of  exceptions.  The  judg- 
ment was  reversed*  the  court  holding,  as  to 
the  first  count,  that  the  paper  which  was 
sued  upon  as  a  written  contract  was  not  a 
written  contract,  but  was  merely  an  acknowl- 
edgment of  the  payment  of  a  certain  sum  of 
money  in  settlement  of  a  personal  injury, 
subject  to  certain  terms  and  conditions  there- 
in expressed,  and  was  to  be  an  accord  on 
condition,  or  conditional  release;  and  that 
the  failure  of  the  alleged  tort-feasor  to  com- 
ply with  the  conditions  set  out  did  not  ren- 
der it  liable  ex  contractu  as  for  a  breach  of 
the  conditions ;  but  that  noncompliance  with 
the  conditions  would  prevent  the  settlement 
from  being  pleaded  as  a  full  accord  and  sat- 
isfaction to  the  original  liability.  As  to  the 
second  count,  it  was  held  that  as  this  court 
had  construed  the  writing  to  be  a  conditional 
release,  and  not  a  contract,  it  could  not  be 
reformed  as  a  contract. 

[1]  When  the  remittitur  was  presented  in 
the  trial  court,  an  amendment  was  offered, 
which  struck  the  entire  first  count,  and 
sought  to  turn  the  second  count  into  a  suit 
upon  a  parol  contract  of  settlement  This 
amendment  was  rejected,  and  the  case  dis- 
missed. The  plaintiff  again  brought  the  case 
to  this  court 

[2]  When  the  first  count  was  stricken,  there 
was  no  longer  any  attempt  to  sue  upon  the 
writing,  as  it  stood,  as  being  a  contract 
Nothing  was  left  except  an  effort  to  reform 
the  alleged  written  contract  and  obtain  a 
judgment  for  its  breach  as  reformed.  The 
proposed  amendment  alleged  that  there  was 
a  parol  contract  of  settlement  It  struck 
from  the  second  count  the  writing,  so  as  to 
leave  no  statement  of  what  it  was.  It  struck 
the  statement  that,  by  mistake  of  the  scriv- 
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ener,  the  contract  did  not  clearly  set  out  the 
agreement  to  furnish  the  plaintiff  permanent 
employment;  nevertheless  it  left  unstricken 
the  following  words:  **The  scrivener  was  fur- 
nished by  the  defendants.  Petitioner,  not  be- 
ing learned  in  the  law,  relied  upon  the  de- 
fendants and  their  scrivener  to  draw  a  con- 
tract carrying  out  the  agreement  made  (with- 
out fault  on  his  part  this  was  not  done).*' 
From  the  prayer  asking  that  the  court  mold 
a  Judgment  in  his  favor  against  the  defend- 
ants, requiring  them  to  comply  with  the  con- 
tract "as  reformed,"  the  words  "as  reformed" 
were  stricken,  and  the  word  "parol"  inserted 
before  the  word  "contract"  Nevertheless 
there  was  left  untouched  a  prayer  that  the 
court  "reform  said  contract  so  that  the  same 
shall  accord  with  the  agreement  made  be- 
tween him  and  the  defendants,"  and  also  a 
prayer  for  general  equitable  relief.  Had  the 
amendment  been  allowed,  the  petition,  as 
amended,  would  have  contained  no  state- 
ment of  what  the  writing  was.  It  would  have 
sought  to  recover  on  a  parol  contract  of  set- 
tlement, and  yet  it  would  have  shown  on  its 
face  that  there  was  some  kind  of  writing 
which  was  claimed  to  be  a  contract,  because 
the  statements  that  the  scrivener  was  fur- 
nished by  the  defendants,  that  the  plaintiff 
relied  upon  the  defendants  and  their  scrive- 
ner to  draw  a  contract  to  carry  out  the  agree- 
ment made,  and  that  this  was  not  done,  cou- 
pled with  the  prayer  that  the  contract  be  so 
reformed  as  to  accord  with  the  agreement 
made  between  the  parties,  and  for  other  eq- 
uitable relief,  would  be  wholly  inconsistent 
with  a  suit  upon  a  parol  contract  alone. 

It  may  be  gravely  doubted  whether  a  peti- 
tion seeking  to  reform  an  alleged  written  con- 
tract, and  to  recover  for  a  breach  of  it  as 
reformed,  could  be  changed  by  amendment 
80  as  to  reject  wholly  the  basis  on  which  it 
was  founded,  and  insert  in  lieu  of  it  a  suit 
upon  a  parol  contract  This  would  not  seem 
to  be  amending  so  as  to  perfect  the  original 
purpose,  but  would  rather  seem  to  be  a  total 
destruction  of  the  original  action  and  a  sub- 
stitution of  a  wholly  different  sort  of  action 
in  its  place.  Where  a  suit  is  brought  upon  a 
contract,  an  amendment  may  be  allowed  to 
correct  errors  in  regard  to  allegations  touch- 
ing such  contract  Sometimes,  and  for  cer- 
tain irarposes,  where  suit  has  been  brought 
upon  an  account,  an  amendment  alleging  a 
written  contract  showing  the  terms  on  which 
the  goods  charged  under  the  contract  were 
sold  has  been  allowed.  T^ere  is  authority 
for  holding  that,  where  suit  is  brought  upon 
an  express  contract,  it  may  be  amended  by 
adding  a  count  on  an  implied  contract  for 
the  same  services,  or  consideration  on  which 
the  services  were  based.  The  privilege  of 
amendment  in  Georgia  is  very  broad.  It  is 
a  resource  against  waste;  but  the  amend- 
ment tendered  in  thia  case  was  not  similar 
in  character  to  any  of  the  illustrations  above 


given.  It  is  quite  clear  that  in  the  present 
case  the  amendment  was  not  allowable ;  for, 
had  it  been  allowed,  it  would  have  sought  to 
recover  upon  a  parol  contract,  and  after  hav- 
ing eliminated  the  paper  which  had  been  orig- 
inally set  out,  80  that  the  court  could  not 
know  what  it  was,  would  still  have  left  al- 
legations and  prayers  equivalent  to  saying 
that  there  was  a  written  contract  In  other 
words,  had  the  amendment  been  allowed,  the 
suit  in  its  ultimate  form  would  have  been 
upon  a  parol  contract,  with  a  statement,  in 
substance,  that  there  was  a  written  contract 
covering  the  same  subject-matter,  and  with 
this  not  set  out  so  that  the  court  could  see 
what  it  was,  or  what  was  its  effect 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(139  Ga.  668) 

SOUTHERN  BY.  CO.  T.  BBOWN. 
(Supreme  Court  of  Georgia.     Feb.  26,   1913.) 

fSyllalus  by  the  Court,) 

Action  (§  27*)— Contract  ob  Tobt— Tkans- 
pobtation    of    passengers   —   place    to 

AXIGHiy-CONNECTINa  CABBIERS. 

Where  an  action  sounding  in  tort  wa« 
brought  against  the  Soathem  Bailway  Com- 
pany, on  the  gronnd  that  the  defendant  had  sold 
to  the  plaintiff  a  through  ticket  from  Dalton, 
Ga.,  to  Meadow  View.  Va.,  that  she  traveled  on 
the  train  as  far  as  Bristol,  Tenn.,  from  which 
point  she  proceeded  by  the  Norfolk  &  Western 
Railway,  but  after  leaving  that  point  was  in- 
formed by  the  conductor  that  the  train  on  which 
she  was  traveling  did  not  stop  at  Meadow  View, 
and  that  she  was  wrongfully  ejected  at  Abing- 
ton,  a  point  reached  before  arriving  at  her  des- 
tination, and  where  it  appeared  from  the  plead- 
ings and  the  evidence  of  the  plaintiff  that  the 
Southern  Bailway  ended  at  Bristol,  and  from 
that  point  she  traveled  by  the  Norfolk  &  West- 
em  Railway,  and  that  the  car  in  which  she 
traveled,  though  carried  through,  was  under 
the  control  of  the  conductor  and  train  crew  of 
the  Norfolk  &  Western  Bailway  Company  aft- 
er leaving  Bristol,  and  if  any  tort  was  commit- 
ted it  was  by  the  conductor  of  the  latter  com- 
pany, and  where  there  is  nothing  in  the  record 
to  show  that  the  Southern  Bailway  Company 
was  liable  for  a  tort  committed  by  the  Norfolk 
&  Western  Bailway  Company,  a  verdict  for 
damages  against  the  Southern  Bailway  Com- 
pany is  without  evidence  to  support  it 

(a)  One  ground  of  exception  taken  being  that 
the  verdict  was  not  supported  by  the  evidence, 
without  determining  whether  or  not  a  tort  was 
committed  by  the  Norfolk  ft  Western  Bailway 
Company  or  its  employes,  this  court  cannot  as- 
sume that,  if  such  were  the  fact,  the  Southern 
Bailway  (>>mpany  was  liable  In  damages  there- 
for. 

(b)  In  Georgia,  Southern  &  Florida  By.  Ck>. 
V.  Pearson,  120  Ga.  284,  47  S.  B.  904,  the  only 
question  for  determination  by  this  court  was 
one  of  jurisdiction.  The  defendant  sold  a  ticket 
from  Cordele,  in  Dooly  county,  to  Charleston, 
S.  C,  and  return.  The  ticket  was  unstamped, 
and  the  plaintiff  was  ejected  in  another  county 
by  the  conductor  of  a  connecting  railroad,  and 
brought  suit  therefor  against  the  company  sell« 
Ing    the  ticket  in   a   third  county,    where   the 

Principal  office  of  the  defendant  was  located, 
t  had  no  agent  in  the  county  where  the  ejec- 
tion occurred.  The  question  of  jurisdiction  was 
raised  by  demurrer.  If  the  action  was  one 
based  on  contract,  there  was  no  doubt  as  to  the 
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jurisdiction.  If  it  was  one  based  on  the  tort  of 
wrongfully  ejecting  the  plaintiff,  there  being  no 
agent  of  the  defendant  In  the  county  where  it 
occurred,  the  suit  could  be  brought  where  the 
principal  ofiSce  of  the  defendant  was  located. 
Civil  Code  1910,  f  2798.  So  that  the  decision 
was  right,  whether  the  action  sounded  in  tort 
or  in  contract.  In  the  opinion  some  broad  lan- 
guage was  used  as  to  the  right  of  recovery^  but 
the  sole  question  involved  was  that  of  jurisdic- 
tion of  the  suit.  None  of  the  other  cases  relied 
on  by^  the  defendant  in  error,  properly  consid- 
ered in  connection  with  the  facts  therein  in- 
volved and  the  form  of  action  employed,  are  in 
conflict  with  what  is  here  ruled. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §§  160-195;    Dec  Dig.  {  27.»] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  Hannah  Brown  against  tbe 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Geo.  G.  Glenn  and  Maddox,  McCamy  & 
Shumate,  all  of  Dalton,  for  plaintiff  In  er- 
ror. W.  B.  Mann  and  W.  C.  Martin,  both  of 
Dalton,  for  defendant  In  error. 

BECK,  J.  Judgment  reversed.  AU  the 
Justices  concur. 


(139  Ga.  498) 

WESTERN  &  A.  a  CO.  v.  DAVIS. 

(Supreme  Court  of  Georgia.     Feb.  25,  1913.) 

(Syllahiu  ly  the  Court.) 

1.  Damages  (f    173*)^EviDENCB^ADia8Si- 

BILITY. 

This  being  a  suit  to  recover  damages  for 
personal  injuries  which  were  shown  by  the  ev- 
idence to  be  of  a  permanent  character,  the 
court  did  not  err  in  admitting  evidence  illus- 
trative of  the  plaintiff's  diminished  capacity  to 
labor,  over  the  objection  that  such  evidence 
was  immaterial,  although  the  plaintiff  is  a  mi- 
nor, suing  by  his  next  friend,  and  his  earnings 
until  the  attainment  of  his  majority  would  he- 
long  to  his  father.. 

[Ed.    Note.— For   other   cases,    see   Damages, 
Cent  Dig.  §§  490-492,  501 ;  Dec.  Dig.  §  173.*3 

2.  Railroads  (§  401*) — Opbbation— Injttbieb 

TO    TkESFASBEB— INSTKUCTI0N& 

Tbe  court  did  not  err  in  charging  the  ju- 
ry: "No  person  shall  recover  damage  from  a 
railroad  company  fur  injury  to  himself  or  prop- 
erty, where  the  same  is  done  by  his  consent  or 
is  caused  by  his  own  negligence.  If  the  com- 
plainant and  the  agents  of  the  company  are 
both  at  fault,  the  former  may  recover,  provid- 
ed he  could  not  by  the  exercise  of  ordinary 
care  have  prevented  the  injury,  but  the  damag- 
es shall  be  diminished  by  the  jury  in  propor- 
tion to  the  amount  of  default  attributable  to 
him."  Such  a  charge  is  not  open  to  the  criti- 
cism made  upon  the  charge  complained  of  in 
the  case  of  Americus,  etc^  Railroad  Co.  v. 
Lnckie,  87  Ga.  6,  13  S.  E.  105,  where  the 
charge  then  under  review  was  held  to  be  erro- 
neous. A  charge  similar  to  that  quoted  above 
is  distinguished  from  the  charge  criticised  in 
the  Luckie  Case  in  the  later  case  of  Wrights- 
ville,  etc..  Railroad  Co.  t.  Gomto,  129  Ga.  204, 
58  S.  E.  769. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1382-1390;  Dec  Dig.  {  401.*) 


8.  Railboads  (§  401*)— Opbbation— Injubibs 
TO  Tbespasseb. 

There  being  some  evidence  from  which  the 
jury  would  have  been  authorized  to  find  that 
at  the  time  of  receiving  the  injuries  complain- 
ed of  the  plaintiff  was  a  trespasser  upon  the 
tracks  of  the  defendant  railroad  company,  the 
court  in  some  part  of  its  charge  should  have 
given  to  the  jury  appropriate  instructions  de- 
fining the  duty  of  the  railroad  company  rela- 
tive to  a  trespasser,  and  when  and  under  what 
circumstances  the  law  imposes  upon  the  agents 
of  the  company  operating  its  locomotive  and 
cars  the  duty  to  exercise  due  care  and  caution 
to  avoid  injuring  such  trespasser. 

[Ed.   Note.— For  other  cases,  see  RailroadSi    ' 
Cent  Dig.  §1  1882-1390;  Dec.  Dig.  }  401.*] 

4.  Tbial  Q  236*)— In8tbuction&-Obxdibili- 

TY    of    WlTNBSSEa 

An  instruction,  given  in  the  ooart'e  charge 

to  the  jury,  that  **you  may  believe  that  witness 
who  has  the  best  means  of  knowing  the  facts 
about  which  he  testifies  and  the  least  induce- 
ment to  swear  falsely  *'  is  not  a  correct  state- 
ment of  the  law.  without  a  qualification  that 
the  witness  in  all  other  respects  is  found  to  be 
equally  credible  with  the  other  witnesses;  and 
the  error  is  one  requiring  the  grant  of  a  new 
trial,  where  a  witness  who  gave  most  material 
evidence  in  favor  of  the  plaintiff,  who  was  the 
prevailing  party  in  the  suit,  had  no  apparent 
interest  in  the  result  of  th$  trial.  Louisville 
&  Nashville  R.  Co.  y.  Rogers,  136  Ga.  674,  71 

5.  E.  1102. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  531-^33 ;  Dec.  Dig.  §  236.  ♦] 

5.  Charge  on  Measube  of  Dasiaoes  Inac- 
curate. 

The  court's  charge  upon  the  subject  of 
the  measure  of  damages,  and  the  method  for 
reducing  to  its  present  value  the  gross  amount 
which  the  jury  might  find  in  favor  of  the  plain- 
tiff on  account  of  the  decreased  capacity  to  la- 
bor, was  not  accurate  nor  complete.  Florida 
Central,  etc.,  Railroad  Co.  v.  Burney,  9S  Ga. 
1,  2(5  S.  E.  730;  Central  Railroad  Co.  v.  Dot- 
tenheim,  92  Ga.  425,  17  S.  E.  6G2;  W.  &  A. 
Railroad  Co.  v.  Moore,  94  Ga.  457,  20  S.  £1. 
640. 

0.  Railroads    (f    401*)—Opbbation— Action 

for  Injury— Instruction. 

The  court  charged  the  jury  as  follows: 
"In  the  outset  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  he  was  injured  and  dam- 
aged as  he  sets  out  in  his  declaration.  When 
he  has  shown  that,  if  h^  hjiis  shown  it,  then  the 
burden  of  proof  would  be  upon  the  defendant 
company  to  show  that  it  used  all  ordinary  and 
reasonable  care  and  diligence,  or  that  the  plain- 
tiff could  have  avoided  the  injury  to  himself  by 
the  exercise  of  ordinary  care,  or  such  care  as 
he  was  capacitated  to  exercise:  and  if  it  shows 
either  of  those  things  it  would  not  be  liable, 
otherwise  it  would  be  liable.  In  other  words, 
if  the  defendant  company  was  neglijrent,  did 
not  exercise  all  ordinary  and  reasonable  care 
and  diligence,  and  the  plaintiff  was  not  negli- 
gent, and  could  not,  by  the  exercise  of  ordinary 
care  and  diligence,  or  such  care  and  diligence 
as  the  law  places  upon  him,  have  avoided  the 
injury,  then  the  plaintiff  could  recover.*'  This 
charge  was  not  error  for  the  reason  that  it 
omitted  one  ground  of  tne  raiirou^  ^moany's 
defense,  viz.,  that  plaintiff's  injuries  were  cans* 
ed  by  his  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads* 
Cent  Dig.  §|  1382-1390;  Dec  Dig.  f  401.*] 

Error  from  Superior  Oonrt,  Wbitfleld  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  Abe  Davis  againgt  the  Western 
&  Atlantic  Railroad  Company.    Judgment  for 
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plaintiif,  and  defendant  brings  error.     Re- 
versed. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  and 
Maddox,  McCamy  ft  Shumate,  of  Dalton,  for 
plaintiflr  In  error.  W.  C.  Martin  and  W.  B. 
Mann,  both  of  Dalton,  for  defendant  iii  er- 
ror, 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


TROOP  V.  MARSHALL. 
(Supreme  Court  of  Georgia.     Feb.  13,  1918.) 

(ByllahuM  by  the  Court.) 

L  Tbiai*  (S  252*)— iNSTRrcnoNS— Issttes. 

In  a  suit  upon  a  contract  made  by  the 
parties  themselTes,  though  some  ii\inor  prelim- 
inary negotiations  may  have  been  conducted  by 
an  agent  of  one  of  the  parties,  it  is  not  er- 
roneous to  omit  an  instruction  relative  to  the 
acts  of  the  agent  as  affecting  the  contract. 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  U  506,  596-^12;   Dec  Dig.  §  252.*] 

2.   VBRDICT— SVIDBNCB. 

The  evidence  author];Eed  the  verdict. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  O.  Charlton,  Judge. 

Action  between  VL  W.  Troop  and  L.  W. 
Marshall.  BYom  the  judgment  in  favor  of 
the  latter,  the  former  brings  error.    Affirmed. 

John  Rourke,  Jr.,  of  Savannah,  for  plain- 
tiif  In  error.  W.  R.  Hewlett,  of  Savannah, 
for  defendant  In  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


as9  Oa.  ttO 

SHAW  et  al.  v.  PROBASCO. 
(Supreme  Court  of  Georgia.     Feb.   14,  1913.) 

(Syllahua  hy  the  Court.) 

"L  Tkial  (f  143*)— -Questions  of  Law  ob 
Faciv-Dibe»tion  of  Vbbdict. 

It  is  error  for  the  judge  to  direct  a  verdict, 
except  where  there  is  no  conflict  in  the  evidence 
as  to  the  material  facts,  and  the  evidence  in- 
troduced, together  with  all  reasonable  deductions 
or  inferences  therefrom,  demands  a  particular 
verdict     CivU  Code  1910,  |  592G. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  f!  342,  343;    Dec.  Dig.  §  148.*} 

2.  Alteration  of  Instruments  (§  5*)— Notes 
—Interest— Rate. 

An  alteration  in  a  promissory  note  after  its 
execution,  so  as  to  make  it  bear  8  per  cent 
interest  from  its  date  (the  statutory  rate  being 
7  per  cent,  if  interest  accrues),  is  a  material 
alteration.  Gwin  v.  Anderson.  01  Ga.  827,  18 
S.  E.  43 ;  Glover  v.  Green,  96  Ga.  127,  22  S. 
E.  6CA;  McCauley  v.  Gordon,  64  Ga.  221,  37 
Am.  Rep.  68. 

[Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.   $§  18-20;    Dec.   Dig. 

3.  Bills  and  Notes  (f  378*)— Bona  Fide 
Pi'RCHASEBS— Alteration  of  Instruicents 
—Rate. 

If  such  an  alteration  was  made  by  a  per- 
$:on  claiming  a  benefit  under  it,  or  by  his  agent 


authorized  to  represent  bim  hi  the  transaction, 
vrith  intent  to  defraud  the  other  party,  such 
alteration  avoids  the  whole  contract  at  the  op- 
tion of  such  other  party.  Civil  Code  1010,  S 
4206. 

(a)  This  is  true,  although  the  note  may  have 
been  transferred  before  due  to  one  taking  with-' 
out  notice. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  M  085-002;  Dec.  Dig.  § 
378.  ♦] 

4.  Alteration   of  Instruments    (|  23*)   — 
Notes— Innocent  Alteration. 

If  such  an  alteration  was  not  made  with 
intent  to  defraud,  and  if  the  contract  as  ori^- 
iuallv  written  is  still  capable  of  execution,  it 
will  be  enforced. 

[Ed.  Note. — For  othep  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  |§  102-207;  Dec. 
Dig.  §  23.*] 

5.  Alteration   of   Instruments   (|   20*)   — 
Notes— Riimedt-Election. 

Under  the  ruling  in  Glover  v.  Green;  06 
Ga.  126,  22  S.  B.  664,  "while  the  intentional 
alteration  of  a  promissory  note  in  a  material 
part,  if  made  by^  a  person  claiming  a  benefit  un- 
der it  or  by  his  agent  with  his  consent,  with 
the  intent  to  defraud  the  maker,  will  give  the 
latter,  at  his  option,  the  right  to  treat  the  note 
as  void,  in  order  to  avail  himself  of  this  right, 
he  must  elect  to  rescind  the  whole  contract  of 
which  the  note  forms  a  part  He  cannot  en- 
force for  his  benefit  a  portion  of  that  contract 
and  repudiate  another  portion  of  the  same." 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  §§  158-180;  Dec. 
Dig.  I  20.*] 

6.  Bills   ano   Notes    ({    !Sd4*)— Attobnkt's 
Fees— Notice. 

In  order  for  attorney's  fees  provided  for 
in  a  note  to  be  recovered,  the  holder,  his  agent 
or  attorney,  "must  notify  the  defendant  in  writ- 
ing," 10  days  before  the  bringing  of  suit,  of  his 
intention  to  sue,  and  also  of  the  term  of  court 
to  which  suit  will  be  brought  Civil  Code  1010, 
I  4252. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §}  1046,  1047;  Dec.  Dig.  S 
534.*} 


7.  Bills    and    Notes    (§    534*)— Attorney's 
Fees— Notice— Sbrvicb  by  Mail. 

The  statutory  requirement  to  ^'notify  in 
writing"  is  not  met  by  merely  mailing  such 
notice,  if  it  is  not  received  in  the  time  pro- 
vided. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  If  1046,  1047;  Dec.  Dig.  { 
534.*] 

8.  Bills  and  Notes  (8  534*)— Actions— At- 
torney's Fees— Notice— Evidence. 

More  general  testimony  of  the  attorney  of 
the  plaintiff  that  he  *'made  out  notices  and 
mailed  to  all  these  parties,  and  several  of  them 
acknowledged  receiving  thein "  without  any 
showing  as  to  the  contents  of  the  notices,  or 
how  they  were  dirocrted,  or  that  they  wero 
stamped,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1046,  1047;  Dec.  Dig.  § 
534-*) 

0.  Bills  and  Notes  (S  534*)— Actions— At- 
torney's Fees— Evidence. 

In  the  absence  of  any  evidence  of  the  giv- 
ing of  the  notice  provided  by  the  statute  as  a 
condition  precedent  to  recovery  of  attorney's 
fees  included  in  a  promissory  note,  evidence  of 
what  would  be  reasonable  attorney's  fees  for 
collecting  the  note  is  irrelevant. 

[Ed.  Note.- For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1046,  1047;    Dec.  Dig.  § 
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10.  Bills  and  Notes  (|  534*)— Aotioh— At- 

tobney's  Fees— Notice. 

There  was  evidence  that  some  of  the  de- 
fendants acknowledged  the  receipt  of  the  no- 
tices, bat  others  did  not;  and  some  of  the  de- 
fendants, as  witnesses,  denied  receiving  them. 
Under  these  circumstances  it  was  error  to  di- 
rect a  verdict  for  attorney's  fees  against  all  of 
the  defendants. 

(a)  The  notes  sued  on  were  joint  and  several. 
Whether  attorney's  fees  (which  have  been  held 
to  become  a  part  of  the  principal)  may,  in  snch 
a  case,  be  recovered  against  some  and  not 
against  others,  qoiere. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1946^  ld47;  Dec.  Dig.  | 
534.*] 

11.   EVIDBirOI  (I  071*)— AonONS— AlTOBNST'S 

Fees. 

The  opinion  of  an  attomev  as  to  what 
would  be  a  reasonable  attorney  s  fee  did  not 
authorize  the  presiding  judge  to  direct  a  ver- 
dict for  that  amount.  Baker  v.  Bichmond  City 
Mills  Works,  105  Ga.  225,  31  S.  E.  426. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2395-2398;   Dtec.  Dig.  §  571.*] 

12.  Bills  and  Notes  (SI  370,  373*)— Bona 
Fide  Pubghaseb— Defenses  —  Fbaudulent 
Bepb:e8BNTation  —  Failubb  of  Oonsideba- 

TION. 

In  the  absence  of  any  evidence  of  notice  to 
the  purchaser  of  a  promissory  note  for  value 
and  before  due,  in  a  suit  by  him  against  the 
maker,  evidence  of  fraudulent  representations 
made  by  the  agent  of  the  payee,  or  of  failure  of 
consideration,  lis  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  963,  966-970;  Dec.  Dig. 
§!  370,  373.*] 

13.  New  Tbial  (f  18*)  —  Gbounds  —  Amend- 
ment—Plea. 

A  refusal  to  allow  an  amendment  to  a 
plea  is  not  a  proper  ground  of  a  motion  for  a 
new  trial.  But  as  the  case  is  to  be  retried  the 
circumstances  under  which  this  amendment  was 
offered  are  not  likely  to  occur  again. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S§  24-29;  Dec.  Dig.  1 18.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty; J.  W.  Maddox,  Judge. 

Action  by  H.  S.  Probasco  against  F.  M. 
Shaw  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Beversed. 

H.  P.  Lumpkin  and  J.  E.  Bosser,  both  of 
La  Fayette,  for  plaintiffs  in  error.  Jas.  P. 
Shattuck,  of  La  Fayette,  for  defendant  in 
error. 


LUMPKIN,  J.  Probasco,  alleging  himself 
to  be  a  purchaser  before  due  and  for  value, 
brought  suit  against  Shaw  and  others  on  two 
promissory  notes,  payable  to  order  and  In- 
dorsed by  the  payees  through  their  agents. 
The  defendants  denied  liability,  and  pleaded 
that  they  had  not  signed  any  such  notes  as 
those  on  which  suit  was  brought;  that  if 
any  such  notes  existed  they  had  been  altered 
by  Inserting  interest  at  8  per  cent,  and  were 
forgeries ;  and  that  the  notes  were  given  for 
the  purchase  of  a  horse,  upon  certain  repre- 
sentations as  to  his  qualities,  which  were  un- 
true, and  he  was  wholly  unfitted  for  the  pur- 
pose for  which  he  was  bought    On  the  trial 


evidence  was  introduced  to  show  that  the 
notes  were  to  bear  interest  after  maturity 
at  the  lawful  rate ;  but  after  they  were 
given  the  agent  of  the  sellers  altered  them, 
so  as  to  make  them  bear  interest  at  8  per 
cent  from  date.  The  evideuce  showed  that 
the  agent  then  negotiated  them  to  the  plain- 
tiff before  due  and  without  notice.  The  notes 
were  Joint  and  several,  and  contained  a  pro- 
vision for  the  payment  of  attorney's  fees, 
without  stating  any  amount  The  petition  al- 
leged that  notice  had  been  given,  as  required 
by  the  Civil  Code  1910,  {  4252.  in  order  to 
recover  attorney's  fees.  This  was  denied  in 
the  answer.  The  attorney  for  the  plaintiff 
testified  that  more  than  10  days  before  the 
return  day  of  the  term  to  which  suit  was 
brought  he  made  out  and  mailed  to  the  de- 
fendants 'Notices,"  without  stating  anything 
as  to  the  contents  of  such  notices,  or  their 
direction  or  stamping.  He  said  that  several 
had  acknowledged  receipt  thereof,  though 
some  had  not  Some  of  the  defendants,  as 
witnesses,  denied  receiving  any  notica  An 
attorney  testified  that,  in  his  judgment,  10 
per  cent  would  be  a  reasonable  attorney's 
fee.  The  court  directed  a  verdict  for  the 
plaintiff  against  all  the  defendants  for  the 
principal,  interest  from  maturity  at  7  per 
cent,  and  10  per  cent  attorney's  fees.  De- 
fendants moved  for  a  new  trial,  which  was 
refused,  and  they  excepted. 

[6,  7]  The  headnotes  require  little  elabora- 
tion. The  direction  of  a  verdict  was  clearly 
error,  at  least  as  to  the  attorney's  fees,  for 
two  reasons:  (1)  There  was  evidence  tending 
to  show  that  some  of  the  defendants  did  not 
receive  the  notice  of  intention  to  sue,  which 
the  statute  requires  to  be  given,  in  order 
that  attorney's  fees  may  be  recovered.  (2) 
This  court  has  held  that  the  judge  is  not 
authorized  to  direct  a  verdict  for  a  certain 
amount  as  attorney's  fees  upon  the  testimony 
of  an  attorney  that,  in  his  opinion,  the  serv- 
ices are  worth  that  amount 

[10]  Notice  to  some  is  not  notice  to  all. 
Whether  attorney's  fees  can  be  recovered 
against  some  of  the  defendants  and  not 
against  others  is  not  now  for  decision. 

[8]  The  very  general  evidence  of  the  attor- 
ney that  he  made  out  and  mailed  notices, 
with  no  statement  as  to  their  contents,  di- 
rection, or  stamping,  should  have  been  re- 
jected. It  was  not  sufficient  to  show  notice 
of  the  character  required  by  the  statute. 

[9]  There  being  no  other  evidence  of  notice 
to  the  defendants  under  the  statute,  evidence 
of  the  value  of  attorney's  fees  in  collecting 
the  notes  should  have  been  rejected. 

[12]  No  notice  to  the  holder  of  the  notes 
of  any  fraud  on  the  part  of  the  payees,  or  of 
failure  of  consideration,  was  shown,  and  it 
was  not  error  to  reject  evidence  tending  to 
prove  such  defenses. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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039  Ga.  495) 

ABNOLD  V.  STEVENS. 
(Supreme  Court  of  Georgia.     Feb.  20,  1913.) 

(SyllabuM  Ity  the  Court,) 

1.  Admission  or  Byidsngi—Bbbob— Motion 
FOB  New  Tbiai.. 

If  the  court  erred  in  the  admission  of  cer- 
tain alleged  irrelevant  and  immaterial  evidence, 
it  was  not  of  such  character  as  to  require  the 
grant  of  a  new  trial 

2.  Instbuctions  to  Jubt. 

The  court  did  not  err  in  merely  failing  to 
instruct  the  jury  as  indicated  in  one  of  the 
grounds  of  the  motion  for  new  trial 

3.  Vebdict— Evidence— SmmciENCT. 

There  was  sufficient  evidence  to  authorize 
the  verdict,  and  the  court  did  not  abuse  its 
discretion  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Morgan  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  between  Wood  Arnold  and  Hardy 
Stevens.  From  a  judgment  in  favor  of  the 
latter,  the  former  brings  error.    Affirmed. 

M.  C.  Few  and  F.  C.  Foster,  both  of  Madi- 
son, for  plaintiff  in  error.  Samuel  H.  Sibley, 
of  Union  Point,  and  E.  W.  Butler,  of  Madi- 
son, for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(139  CkL  498) 

MILES  V.   BANK  OF   HARLEM. 
(Supreme  Court  of  Georgia.     Feb.  26,  1913.) 

(Sylldbm  hy  the  Court.) 


Bills  and  Notes  (§§  487,  525*)— Actions- 
Pleading — Evidence. 

The  title  of  the  holder  of  a  note  cannot  be 
inquired  into,  unless  it  is  necessary  for  the  pro- 
tection of  the  defendant,  or  to  let  in  the  defense 
which  he  seeks  to  make.  Civil  Code  191Q,  § 
4290. 

(a)  Accordingly,  where  a  suit  was  brought  on 
a  negotiable  promissory  note  payable  to  the  or- 
der of  a  decedent,  and  alleged  to  have  been 
transferred  for  value  by  his  administrator,  and 
indorsed  by  him  before  due,  there  was  no  error 
in  overruling  a  demurrer  thereto. 

(b)  Where  in  such  a  case  the  defendant  plead- 
ed that  the  note  was  given  for  the  purchase 
price  of  a  certain  horse,  with  a  guaranty  of  its 
soundness  and  with  the  privilege  In  the  purchas- 
er to  try  it.  and  return  it  if  not  found  satis- 
factory, and  that  after  a  trial  the  horse  was 
found  to  be  not  sound  and  was  tendered  back  to 
the  vendor,  but  he  refused  to  receive  it,  and 
that  the  plaintiff  was  not  such  a  bona  fide  hold- 
er of  the  note  as  to  cut  off  the  right  of  defend- 
ant to  plead  failure  of  consideration,  but 
where  on  the  trial  no  evidence  was  introduced 
on  the  part  of  the  defendant  to  sustain  such  de- 
fense, and  that  introduced  on  behalf  of  the 
plaintiff  showed  that  after  making  complaint 
about  the  horse  the  defendant  retained  the 
horse  and  signed  the  note  on  which  suit  was 
brought,  there  was  no  error  in  directing  a  ver- 
dict in  favor  of  the  plaintiff. 

[Eid.  Note.^For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  §§  1480-1493,  1832-1839; 
Dec  Dig.  §§  467,  525.»] 

Error    from    Superior    Court,    Columbia 
County;  H.  C.  Hammond,  Judge. 
Action   by   the  Bank   of  Harlem   against 


C.  B.  Miles.    Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
in  error.  John  T.  West,  of  Thomson,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed*  AU  the  Jus- 
tices concur. 

(189  G*.  B0») 

CHATTOOGA  COUNTY  v.  MEOGINSON. 
(Supreme  Court  of  Georgia.     Feb.  28,  1918.) 

(SyllahuM  hy  the  Court,) 

Counties    (§    74*)—"Countt    FuNDflf'— Com- 
mission OF  County  Tbeasubeb. 

Moneys  received  from  the  sale  of  bonds 
lawfully  issued  by  a  county  for  the  erection  of 
a  courthouse  are  "county  funds,"  within  the 
meaning  of  Civil  Code  1910,  |  588w  See  Aaron 
V.  German,  114  Ga.  587,  40  S.  E.  713. 

(a)  It  follows  that,  for  receiving  and  paying 
out  funds  thus  acquired  by  the  county,  the 
county  treasurer  is  entitled,  within  the  limit 
therein  specified,  to  the  commissions  allowed  him 
by  that  section. 

(b)  He  is  also,  for  making  a  disbursement  of 
county  funds  in  paying  accrued  interest  on  the 
bonds,  entitled  to  commissions  under  the  same 
section. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |f  104-113;   Dea  Dig.  |  74.*] 

Error  from  Superior  Court,  Chattooga 
County ;  J.  W.  Maddox,  Judge. 

Action  by  E.  T.  Megginson  against  Cliat- 
tooga  County.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Wesley  Shropshire,  of  Summerville,  and 
Maddox  &  Doyal,  of  Rome,  for  plaintiff  in 
error.  J.  M.  Bellah,  of  Summerville,  for  de- 
fendant In  error. 

HJIAjt  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(USGft.  46e) 
MORGAN  ▼.  COLEMAN. 
(Supreme  Court  of  Georgia.     Feb.  13,  1918.) 

(Sylldbue  by  the  Court,) 

1.  Tbial  (I  29*)  ~  CoNnuoT  ~  Rkmabks  ov 
Judge. 

Where  a  witness  on  examination  had  tes- 
tified to  a  fact,  and  was  again  interrogated  in 
reference  to  the  same  matte^  it  was  not  objec- 
tionable, as  the  expression  ox  an  opinion  on  the 
issues  in  the  case,  that  the  judge  remarked  that 
the  witness  had  already  testified  to  the  fact 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  II  80-83,  608 ;  Dec.  Dig.  |  29.*] 

2.  Grounds  fob  New  Tbiai/— Admissibiutt 
or  BviDENCB— Ghabob  of  Court. 

The  grounds  of  the  motion  for  new  trial, 
which  complain  of  rulings  upon  the  admissibility 
of  evidence  and  excerpts  from  the  charge  of 
the  court,  some  of  whicn  were  alleged  to  be  un- 
authorized by  the  evidence,  and  others  to  mis- 
state the  contentions  of  the  parties,  were  with- 
out merit,  and  not  of  such  character  as  to  re- 
quire elaboration. 

3.  Trial  (|  339*)— Verdict—Amtcndment. 

Where  a  deed  provided  for  the  securing  of 
the  principal  debt,  and  also  contained  covenants 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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that  the  debtor  would  pay  the  taxes  and  Insor- 
a  nee  on  the  proper^  and  the  attorney's  fees, 
and  where  on  the  trial  of  a  suit  brought  to  re- 
cover the  amount  of  principal  and  interest  of 
the  main  debt,  and  certain  amounts  as  having 
been  paid  for  taxes  and  insurance,  and  attor- 
ney's fees,  and  to  have  all  these  declared  to  be 
special  liens  on  the  property,  a  verdict  was  re- 
turned generally  in  favor  of  the  plaintiff,  but, 
on  inquiry  from  the  court,  the  foreman  of  the 
jury  informed  him  that  the  intention  was  to 
find  the  full  amount  of  principal  sued  for,  with 
interest  at  a  stated  per  cent,  thereon^  and  for 
the  amounts  alleged  to  have  been  paid  for  in- 
surance and  taxes,  and  also  the  amount  of  at- 
torney's fees  claimed,  there  was  no  error  on  the 
part  of  the  court  in  framing  a  verdict  to  carry 
out  this  purpose  and  submitting  it  to  the  jury; 
nor  was  there  error,  after  the  jury  had  retired 
and  returned  with  a  verdict  so  framed  as  their 
verdict,  and  each  of  them,  on  being  polled,  stat- 
ed that  he  had  agreed  to  it,  in  receiving  such 
verdict  over  objection  on  the  ground  that  the 
jury  had  already  found  one  verdict  and  could 
not  find  another,  nor  on  the  ground  that  the 
judge  was  invading  the  province  of  the  jury  in 
making  one  for  them.  Smith  v.  Pilcher,  130 
Ga.  350,  60  S.  E.  1000;  Jordan  v.  Downs,  118 
Ga,  544,  45  S.  E.  43f) ;  Seaboard  Air  Line  Ry. 
V.  Howe,  77  S.  B.  387,  decided  at  present  term. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  791-794 ;   Dec.  Dig.  §  339.»] 

4.  Sufficiency  of  Evidbncs  —  Nkw  Trial 
Refused. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  abuse  of  discretion  in 
refusing  a  new  triaL 

E^rror  from  Superior  Court,  Bibb  County;, 
W.  H.  Felton,  Judge. 

Action  by  Mrs.  E.  J.  Morgan  against  Mrs. 
A.  A.  Coleman.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Nottingham  &  Nottingham,  of  Macon,  for 
plaintiff  in  error.  John  P.  Boss,  of  Macon, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(139  Oa.  620) 

WALKEB  V.  STEFFES  et  al. 
(Supreme  Court  of  Georgia.     Feb.  27,  1913.) 

(Syllahui  hy  the  Court.) 

1.  Ejectment  ({  15*)— Tbial  ({  296*)— Evi- 
dence—I  nstbuction»-Con8TBUCTion  AS  A 
Whouc. 

Where,  in  an  action  Involving  the  title  to 
land,  both  parties  claimed  under  common  gran- 
tors, it  was  unnecessary  to  prove  tide  in  such 
common  grantors.  Any  inaccuracy  in  the 
charge  in  referring  to  this  subject  was  doubt- 
less rendered  harmless  by  charging  that  it 
was  unnecessary  to  go  back  of  such  grantors. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  U  59-62:  Dec.  Dig.  |  15:*  Trial, 
Cent.  Dig.  §{  705-713,  715,  716,  718;  Dec.  Dig. 
I  296.*] 

2.  Advebse  Possession  (|  13*)— '*Titxjb  bt 
Prescription*  '—Definition. 

"Title  by  prescription"  is  the  right  which 
a  possessor  acquires  to  property  by  reason  of 
the  continuance  of  his  possession  for  a  period 
of  time  fixed  by  law.  Civil  Code  1910,  |  4163. 
(a)  A  definition,  of  a  prescriptive  title  as 
being  a  title  that  ripens  where  the  property 


has  been  held  "for  a  number  of  years  under 
color  of  title"  was  not  strictly  accurate. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  ||  65,  67-76;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  p.  6983.] 

3.  Advebsx  Possession  (|  13*)  —  Pbescrip- 
tion— Nature  of  Possession. 

Possession,  to  be  the  foundation  of  a  pre- 
scription, must  be  in  the  right  of  the  posses- 
sor, and  not  of  another,  must  not  have  orig- 
inated in  fraud,  must  be  public,  continuous,  ex- 
clusive, uninterrupted^  and  peaceable,  and  be 
accompanied  by  a  clami  of  right.  Civil  Code 
1910,  i  4164. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §|  65,  67-76;  Dec.  Dig. 
f  13.*] 

4.  Adverse  Possession  (|  116*)  —  Instbuo* 
TIONS— Sufucienoy. 

The  judge  nowhere  in  his  charge  distinct- 
ly gave  to  the  jury  the  rule  above  stated  as 
to  the  character  of  possession  necessary  to  be 
the  foundation  of  a  prescription.  In  different 
portions  of  his  charge  he  sometimes  referred 
to  one  necessary  characteristic  of  such  posses- 
sion, and  sometimes  to  another;  but  at  no  time 
did  he  clearly  inform  them  that  all  of  such 
characteristics  were  necessary,  and  they  may 
have  been  led  to  believe  that  a  union  of  all 
was  not  necessary. 

(a)  A  statement  that  the  defendants  con- 
tended that  they  had  held  possession  for  a 
certain  length  of  time,  and  with  certain  char- 
acteristics, was  not  equivalent  to  an  instruc- 
tion that  this  was  necessary  to  complete  a  pre- 
scriptive title. 

(b)  At  one  i^lace  in  the  charge  it  was  stated 
that  prescription  might  ripen  nnder  a  deed, 
whether  it  was  good  or  not,  and  that  "if  the 
person  takes  it  in  good  faith,  believing  that  it 
is  a  good  title,  and  holds  the  property  peace- 
ably, claiming  that  he  owns  it,  and  so  holds 
it  for  seven  years  under  this  title,  then  he  gets 
a  good  title  that  would  prevail  against  this 
title.*'     This  was  not  an  accurate  statement 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  S  66;   Dec  Dig.  §  116.*] 

6.  Adverse   Possession    (|   116*)— Instbuo* 
tions—Sufficiknct. 

Where  a  plaintiff  claimed  title  to  land» 
and  the  defendants  relied  on  a  prescriptive  ti- 
tle, there  was  no  error,  as  against  the  plaintLff, 
in  charging  to  the  effect  that  if  one  under 
whom  the  defendants  claim  acquired  a  pre- 
scriptive title  to  the  land,  and  it  passed  from 
such  holder  to  the  defendants  by  a  chain  of 
conveyances,  after  the  prescriptive  title  had 
ripened,  "it  would  not  be  necessary  that  the 
possession  be  held  continuously,  provided  that 
there  were  such  acts  of  possession  upon  the 
part  of  the  persons  holding  that  chain  of  title 
that  would  show  that  they  intended  to  hold 
the  property,  that  would  be  a  good  title,  re- 
gardless of  whether  there  was  a  break."  Mitch- 
ell V.  Crummey,  134  Ga.  383  (4),  67  &  SL 
1042. 

[Ed.  Note.— For  other  cases,  see  Adversa 
Possession,  Cent  Dig.  |  66;  Dec  Dig.  |  116.*] 

6.  Adverse  Possession  (|  16*)--Aotual  Pos- 
session—Elements. 

Actual  possession  of  land  is  evidenced  by 
inclosure,  cultivation,  or  any  use  and  occupa- 
tion thereof  which  is  so  notorious  as  to  attract 
the  attention  of  every  adverse  claimant,  and 
so  exclusive  as  to  prevent  actual  occupation 
by  another.    Civil  Code  1910,  §  4165. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  82-^;  Dec.  Dig.  | 
16.*] 
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7.  Advebsb  Possession  (|  115*)— Questions 
FOB  JuBT— Actual  Possession. 

Where  prescriptiYe  title  is  asserted,  and 
eyidence  is  introduced  tending  to  show  cultiTa- 
tion  of  a  turpentine  farm  and  the  cutting  of 
timber  oovenpg  the  land  continuously  for  the 
statutory  period,  whether  or  not  the  cultivation 
of  such  a  turpentine  farm  upon  the  land  is 
such  an  occupancy  as  may  be  the  basis  of  pre- 
scriptive title  to  the  land  so  used,  if  continued 
for  the  statutory  period,  is  generally  a  question 
of  fact,  depending  upon  the  character  of  the 
possesidon,  the  extent  of  the  visible  signs  of 
occupancy*  and  its  continuance;  and,  if  the 
evidence  so  authorizes,  a  charge  to  that  effect 
is  not  erroneons. 

[Bd.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  ||  314,  601-701;  Dec. 
Dig.  §  llj5.*]  . 

8.  Advebbs  Possession  (f  44*)— Continuitt 
OF  Possession. 

If  possession  of  land  of  a  character  suf- 
ficient to  meet  the  requirements  of  the  law  in 
order  to  furnish  a  basis  for  prescription  is 
shown  in  the  manner  indicated  in  the  preceding 
headnote^  it  must  be  continuous  for  the  statu- 
tory penod. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  226-231;  Dec.  Dig.  | 
44.*] 

9.  Advebsb  Possession  ({|  43,  44,  116*)— 
Continuity— Tacking  Successive  Posses- 
sions. 

The  rule  requiring  continuity  of  possession 
is  one  of  substance,  and  not  of  absolute  mathe- 
matical continuity,  provided  there  is  no  break, 
so  as  to  make  a  severance  of  two  possessions. 
There  may  be  slight  intervals  in  whibh  the 
prescriber  or  his  agent  or  tenant  is  not  actual- 
ly upon  the  land,  as  in  cases  of  changing  ten- 
ants, or  where  tne  nature  or  character  of  the 
business  does  not  require  his  presence  every 
day,  or  there  may  be  short  intervals  of  tem- 
porary absence  of  such  person.  But  it  is  nec- 
essary that,  during  the  whole  time  required  for 
the  ripening  of  prescription,  there  should  be 
something  to  give  notice  that  another  is  doing 
such  acts  or  holding  oat  such  signs  as  to  in- 
dicate the  existence  of  a  possession  adverse 
to  the  true  owner.  Interrupted  and  discontinu- 
ous periods  of  possession  cannot  be  tacked,  so 
as  to  ripen  into  a  good  title  by  prescription. 
Clark  v.  White,  120  Ga.  957,  959,  48  S.  E.  357. 

(a)  An  inchoate  prescriptive  title  may  be 
transferred  by  a  possessor  to  a  successor,  so 
that  the  successive  possessions  may  be  tacked 
to  make  out  prescription.  Civil  Code  1910,  I 
4178. 

(b)  A  charge  that  "the  occasional  entering 
upon  land  and  cutting  and  working  of  turpen- 
tine, working  of  timber,  or  boxing  it  and  chip- 
ping it  may  or  not  constitute  that  kind  of 
possession,  according  to  the  nature  of  the 
things  done  there,  in  the  opinion  of  Uie  jury," 
was  not  an  accurate  expression  of  the  law.  as 
it  was  calculated  to  lead  the  Jury  to  beheve 
that  occasional  and  disconnected  acts  of  work- 
ing the  turpentine  might  be  suflGicient,  rather 
than  to  leave  them  to  determine  whether  the 
possession  was  continuous  within  the  meaning 
of  the  law,  taking  into  consideration  the  nature 
of  the  business,  its  requiremeuts,  the  extent 
of  visible  signs  of  occupancy,  and  the  acts  done 
in  connection  with  such  business. 

(c)  Some  of  the  excerpts  from  the  charge  on 
this  subject  as  they  appear  in  the  record, 
seem  to  be  badly  reported,  and  inaccurate  in 
form;  but  on  another  trial  this  can  be  obviated. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  66,  213-224,  22&-231 ; 
Dec.  Dig.  H  43,  44,  116.*] 


10.  EZSCUTOBS  AND  Administbatobs  (|  329*) 
—Management  of  Estate— Sales. 

An  administrator  cannot  sell  property  held 
adversely  to  the  estate  by  a  third  person.  He 
must  first  recover  possession.  Civil  Code  1910, 
I  4033.  The  evidence  authorized  the  charge  to 
this  effect 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1342,  1350- 
1364;    Dec.  Dig.  §  329.*] 

Error  from  Superior  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  J.  Lw  Walker  against  J.  O.  Steffes 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

John  S.  Walker  and  Wilson,  Bennett  ft 
Lambding,  all  of  Waycross,  for  plaintiff  In 
error.  Parks  ft  Reed,  of  Waycross,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Josticee  concur. 


(18»  Ga.  481) 
FOSTER  V.  WALKER  ROOFING  CO. 
(Supreme  Court  of  Georgia.     Feb.  12,  1913.) 

(8yllahu9  by  the  Court.) 

Mastsb  a^d  Sesvant  ({§  106,  258*)— Inju- 
BiEs  to  Servant— Appliances— Control  by 
Third  Persons. 

Where  a  servant  was  injured  by  a  dan- 
gerous or  defective  instrumentality,  not  owned 
nor  controlled  by  the  master,  nor,  so  far  as  it 
appears  to  the  contrary,  previously  used  by 
the  master,  but  used  by  the  servant  by  the  di- 
rection of  the  master  on  the  occasion  when 
the  servant  was  injured,  the  master  was  not 
liable;  it  not  appearing  that  he  or  the  serv- 
ant knew  of  the  defective  or  dangerous  condi- 
tion or  character  of  the  instrumentality,  but 
it  being  apparent  that  the  servant  had  equal 
means  with  his  master  of  knowing  of  the  peril 
of  complying  with  his  order,  or  by  the  exercise 
of  ordinary  care  might  have  known  thereof. 
Dunlap  V.  Richmond  &  Danville  R.  Co.,  81  Ga. 
136,  7  S.  E.  283;  Central  R.  Co.  v.  McClifford, 
120  Ga.  90,  93,  47  S.  B.  690;  So.  Ry.  Co.  v. 
Taylor,  187  Ga.  704.  73  &  E.  1055,  and  cases 
cited;    Civil  Code  1910,  M  3030,  3031. 

(a)  Accordingly  the  court  properly  sustained 
a  general  demurrer  to  a  petition,  the  material 
substance  of  which  was  as  follows:  The  plain- 
tiflTs  husband,  John  Henry  Foster,  was  em- 
ployed by  the  defendant,  the  Walker  Roofing 
Company  (which  was  engaged  in  the  business 
of  covering  buildings  with  roofs  and  repairing 
the  same),  aa  a  laborer  whose  duty  was  that 
generally  required  by  the  work  carried  on  and 
conducted  by  the  defendant  On  a  given  date 
he  and  several  other  employes  were  ordered 
by  the  defendant  to  repair  the  roof  on  a  cer- 
tain apartment  house.  When  they  arrived  at 
the  building,  they  ''discovered  that  there  was 
no  trapdoor  leading  [to]  the  roof  of  said  apart- 
ment house,  and  that  the  only  means  of  getting 
on  the  roof  of  said  building  was  by  climbing 
an  electric  light  pole  *  *  *  near  the  west 
side  of  said  apartment  house.  Said  John 
Henry  was  thereupon  ordered  by  said  defend- 
ant to  climb  the  pole,  and  from  said  pole  to 
climb  to  the  roof  of  said  apartment  house. 
Said  pole  was  owned,  operated,  and  controlled 
by  the  Georgia  Railway  &  Electric  Company, 
of  Atlanta,  Georgia.  ♦  •  ♦  To  said  pole 
were  hung  and  suspended  a  number  of  elec- 
tric wires  for  the  purpose  of  conducting  the 
electric  current;    [and]  at  the  time  said  Fos- 
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ter  wai  ordered  to  climb  said  pole  the  wirei 
were  charged  with  the  electric  current.  ♦  •  • 
In  accordance  with  the  duty  imposed  upon  him 
by  the  order  and  direction  of  said  defendant 
to  reach  the  roof  of  said  apartment  house  by 
climbing  the  said  pole,  [he]  did  climb  said  pole, 
and  in  so  doing  came  in  contact  with  the  wires 
charged  with  the  electric  current,  and  was 
then  and  there  shocked,  burned,  and  killed  by 
contact  with  said  wires.  *  *  *  Said  defend- 
ant *  *  *  did  not  fulfill  its  duty  on  behalf 
of  said  Foster  to  use  reasonable  and  proper 
care  to  provide  for  said  Foster  a  reasonable 
and  safe  place  in  which  to  discharge  his  duty 
as  aforesaid,  but,  on  the  contrary,  failed  whol- 
ly 80  to  do,  and  did  subject  him  to  extraordi- 
nary risk  and  hazard  in  the  course  of  his  duty 
and  employment,  unknown  to  him,  in  this,  to 
wit:  Said  defendant  caused  said  Foster  to 
climb  said  pole,  to  which  were  attached  wires 
conducting  the  electric  current,  which  was  both 
powerful  and  dangerous.  Your  petitioner  avers 
that  said  defendant,  with  the  exercise  of  rea- 
sonable care,  mleht  have  known  of  the  unsafe 
character  of  said  pole  and  the  wires  attached 
thereto,  and  «  *  «  that  said  defendant  was 
required  by  law  to  have  notice  and  knowledge 
thereof." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  193-19$,  816-836;  Dec. 
Dig.  IS  106,  25a*] 

Error  from  Superior  C!ourt,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  Mary  Foster  against  the  Walker 
Roofing  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Afiirmed. 

Rollln  H.  Kimball  and  F.  E.  Radensleben, 
both  of  Atlanta,  for  plaintiff  in  error.  Hew- 
lett &  Dennis,  of  Atlanta,  for  defendant  in 
error. 

FISH,  C.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(189  Oa.  495) 

AMERICAN   AGRICULTURAL    CHEMICAL 

CO.  V.  RHODES. 

(Supreme  Court  of  Georgia.     Feb.  26,  1918.) 

(SyUahui  5y  the  Court,) 

1.  BiASTEB  AND  Sebvant  ({|  31,  36*)— Bbxaoh 

or  OoNTBACT  or  Employment. 

Where  a  dealer  in  fertilizers  contracts 
with  a  salesman  to  sell  his  goods  within  a  des- 
ignated territory  for  a  given  term,  and  that 
the  salesman  shall  receive  as  his  commission 
a  certain  snm  on  the  number  of  tons  sold,  re- 
serving the  right  to  the  dealer  to  pass  upon 
the  credit  of  the  customers  procured  by  the 
salesman,  and  also  upon  the  amount  of  tonnage 
to  be  sold  in  that  territory,  and  where  the 
salebman  on  the  faith  of  such  contract  and  in 
pursuance  of  its  execution  solicits  orders  for 
fertilizers  and  is  discharged  without  cause, 
the  dealer  is  liable  in  damages  to  the  salesman 
for  an  unauthorized  breach  of  the  contract 
Baldwin  v.  Marqueze,  91  Ga.  404,  18  S.  E.  309. 

(a)  It  would  be  an  unauthorized  breach  of 
such  contract  (1)  if  the  dealer,  upon  demand, 
refused  to  furnish  the  salesman  with  a  list 
of  prices  of  fertilizers  to  be  sold,  and,  after 
orders  were  obtained  by  the  salesman  from 
customers  for  fertilizers  at  the  market  price, 
to  capriciously  refuse  to  fill  them;    (2)  to  dis- 


charge the  salesman  without  cause  before  bis 
term  expired. 

(b)  It  would  not  be  a  breach  of  the  contract 
if  the  dealer  in  good  faith,  upon  reasonable 
grounds,  should  reject  orders  for  fertilizers 
procured  by  the  salesman  In  the  territory  spec- 
ified in  the  contract 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $|  37,  42;  Dec  Dig.  U 
31,  36.»] 

2.  Master  and  Servant  (|  41*)--Bbbach  or 
Contract  or  Employment  —  Elements  or 
Damage. 

Where  there  is  a  contract  of  the  character 
above  specified,  which  is  breached  by  the  em- 
ployer in  the  manner  indicated,  and  the  sales- 
man sues  for  damages,  alleged  to  consist  of 
loss  of  profits  which  he  would  have  earned  di- 
rectly under  the  contract  but  for  its  breach, 
he  may  recover  them,  if  tne  evidence  furnishes 
reasonable  data  for  computation.  Civil  Code 
1910,  I  4394;  Baldwin  v.  Marqueze,  91  Ga.  404. 
18  S.  E.  309;  Schumaker  v.  Heinemann,  99 
Wis.  251,  74  N.  W.  785:  Spencer  Medicine 
Co.  V.  HaU,  78  Ark.  336,  93  S.  W.  985;  Briff- 
ham  V.  Carlisle,  78  Ala.  243,  66  Am.  Rep.  28. 
The  rulins:  here  made  is  not  in  conflict  with 
the  decisions  of  this  court  in  S.  A.  L.  Ry.  ▼. 
Harris,  121  Ga.  707,  49  S.  E.  703.  Anderson 
V.  HUton  &  Dodge  Lumber  Co.,  121  Ga.  688 
(3),  49  S.  E.  725,  Cooper  v.  Young,  22  Ga. 
269,  68  Am.  Dec.  502,  Clay  v.  Western  Union 
Telegraph  Co.,  81  Ga.  285,  6  S.  E.  813,  12 
Am.  St.^  Rep.  316,  and  other  similar  cases, 
holding  that  profits  which  might  have  been  de- 
rived from  some  other  or  collateral  contracts 
are  not  recoverable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  12,  50-53;  Dec  Dig.  | 
41.»] 

8.  Demurrer  to  Petition  — In definiteness 
OF  Contract. 

Under  the  principles  announced  in  the  pre- 
ceding notes,  the  petition  was  not  subject  to 
general  demurrer,  based  on  the  ground  that  the 
alleged  contract  was  too  indefinite,  or  that  the 
damages  laid  were  remote  and  speculative  in 
character. 

4.  Special  DEinjRRER. 

The  grounds  of  special  demurrer  were 
without  merit 

5.  Master  and  Servant  (§  41*)— Wrongful 
Discharge— Damages. 

The  suit  was  not  on  the  contract  but  was 
for  damages  as  for  breach  of  contract,  based 
on  the  alleged  unlawful  discharge  of  the  plain- 
tiff by  the  dfefendant  It  was  proper,  therefore, 
to  decline  a  request  to  charge  to  the  effect  that 
the  jury  could  not  consider  the  loss  of  certain 
portions  of  the  commissions  which  would  have 
been  earned  except  for  the  breach  of  the  con- 
tract, merely  because  a  suit  to  recover  to  the 
commissions  as  such  under  the  contract  would 
be  premature. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  12,  50-53;  Dec.  Dig.  | 
41.*] 

6.  biaster  and  servant  (|  44*)— wrongful 
Discharge— Actions— Instructions. 

Under  one  phase  of  the  case,  there  being 
evidence  to  authorize  it  it  was  erroneous,  on 
appropriate  request,  to  refuse  to  charge:  **I 
charge  you  that  claims  of  damage  under  breach 
of  contract  that  are  speculative  in  character 
and  that  are  incapable  of  reasonably  exact 
computation  cannot  be  the  basis  of  a  recov- 
ery. The  mere  opinion  of  an  agent  selling  on 
commissions,  as  to  what  sales  ne  conld  have 
made  but  for  the  breach  of  the  contract  does 
not  afford  sufficient  certainty  to  be  the  basis  of 
a  recovery  in  damages.  Also  mere  expectation, 
doubtful   offers,   and  indefinite  assurances  and 
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promises  of  an  intention  to  pnrchase,  without 
specifying  quantity,  prices,  or  terms,  cannot  be 
the  basis  of  a  recovery  in  damages. 

[E<L  Note.~For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  §  59;   Dec  Dig.  |  44.*] 

7.  EviDENOx  (f  479*)— Opinioneh- Financial 
Standing  or  Customeb. 

Under  the  contract  of  employment  it  was 
primarily  the  riaht  of  the  dealer  to  pass  on 
the  moral  and  financial  standing  of  all  pro- 
spective customers;  bat,  if  he  failed  to  do  so, 
then  in  an  action  of  damages  for  breach  of  the 
contract  any  competent  witness  might  give 
testimony  on  that  subject 

[Ed.   Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  ||  2245,  2246;   Dec.  Dig.  |  479.*] 

&  Trial  (|  61*)— Reception  of  Evidence— 
Pbovisional.  ADiassiON. 

Where  the  court  refused,  at  the  time  an 
objection  to  testimony  was  interposed,  to  make 
a  ruling  thereon,  but  reserved  his  decision  un- 
til  the  witness  had  testified  further  and  there- 
after there  was  no  further  objection  or  motion 
to  rule  out  the  evidence  and  no  ruling  made 
thereon,  a  complaint  that  the  judge  failed  to 
sustain  the  objection  to  the  testimony  furnishes 
no  ground  for  a  motion  for  a  new  trial.  Beck- 
er V.  Donalson,  133  Ga.  864  (3),  67  S.  E.  92. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  125;    Dec.  Dig.  |  51.*] 

9.  Qualificatton  of  Ghaboe. 

The  qualifying  words  employed  by  the 
court  in  connection  with  a  portion  of  the 
charge,  as  complained  of  in  the  sixth  ground  of 
the  amended  motion  for  a  new  trial,  are  not 
entirely  clear,  and  were  subject  to  possible 
misunderstanding  by  the  jury. 

10.  Master  and.  Servant  (§  44*)— Wrongful 
DiscHAROifr— Instructions. 

There  was  evidence  tbat  in  the  sales  ter- 
ritory of  the  plaintiff  during  the  season  covered 
by  tne  contract  there  was  close  competition 
among  fertilizer  dealers,  and  practically  all 
sales  in  that  territory  were  made  at  a  *'cut** 
price,  which  was  below  the  market  price,  and 
that  the  plaintiff,  in  order  to  have  made  the 
sales  which  he  claimed  he  could  have  made, 
would  have  been  required  to  sell  at  the  pre- 
vailing reduced  prices.  The  defendant,  having 
reserved  the  right  to  price  his  own  goods,  could 
have  fixed  his  own  price;  but,  as  he  refused 
to  do  so,  the  salesman  would  have  been  author- 
ized to  sell  at  the  market  price.  The  market 
price  would  be  the  general  market  price  of  the 
commodity,  and  not  the  "cut  rate"  price  prevail- 
ing in  the  sales  territory.  Under  these  cir- 
cumstances, the  charge  quoted  below  was  er- 
ror, inasmuch  as  the  jury  could  and  probably 
would  have  understood  the  reference  to  the 
usual  and  customary  price  as  applicable  to  the 
prevailing  prices,  rather  than  the  general  mar- 
ket price:  "I  charge  yon  that  if  you  find,  from 
the  facts  and  circumstances  appearing  from 
the  trial,  that  after  the  contract  was  entered 
into  between  the  plaintiff  and  the  defendant, 
the  plaintiff,  M.  W.  Rhodes,  was  in  a  position 
and  sustained  such  relations  to  intending  pur- 
chasers of  fertilizers  of  the  defendant  as  that 
he  could  have  sold  to  them  such  quantities  of 
fertilizers  at  the  usual  and  customary  prices, 
that  if  you  find  that  he  was,  by  reason  of  a 
breach  of  the  contract  on  the  part  of  the  de- 
fendant, prevented  from  so  doing,  then  I  charge 
you  that  the  plaintiff  would  be  entitled  to  re- 
cover such  commissions  per  ton  as  the  con- 
tract set  out  to  be  allowed  the  plaintiff  for  the 
several  brands  of  fertilizers  embraced  in  the 
contract" 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |  59;    Dec  Dig.  |  44.*]     t 


Error  from  Superior  Gonrt,  Jefferson  Goun- 
ty ;  B.  T.  RawUngs,  Judge. 

Action  by  M.  W.  Rhodes  against  the  Anier« 
lean  Agricultural  Ghemical  Gompany.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

E.  L.  Brinson  and  W.  H.  Davis,  both  of 
Waynesboro,  and  B.  H.  Gallaway,  of  Augosta, 
for  plaintiff  in  error.  R.  L.  Gamble,  R.  N. 
Hardeman,  and  Phillips  ft  Phillips,  all  of 
Louisville,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(129  Oa.  415) 

MORGAN  GOUNTT  ▼.  GLASS. 

(Supreme  Gourt  of  Georgia.     Feb.  12,  1913.) 

(SyUahui  ly  the  Court,) 

1.  New   TktiAL    (|   89*)— Instbuctions— Re- 
quests. 

Where  the  court  charges  the  substantial 
law  of  a  case,  the  refusal  of  a  request  to  give 
a  charge  which  is  itself  inaccurate,  and  more 
favorable  to  the  party  making  it  than  would  be 
the  correct  rule  of  law,  furnishes  no  ground 
for  a  new  trial  at  the  instance  of  such  party. 

[Ed.  Note.^For  other  cases,  see  New  Trial, 
Gent  Dig.  ||  57-61;    Dec.  Dig.  $  39.*] 

2.  Bbidqes   (I  46*)— Liabilities  fob  Inju- 

BIES. 

In  a  suit  to  recover  damages  resulting 
from  alleged  negligence  on  the  part  of  a  coun- 
ty in  not  providing  rulings  for  an  approach  to 
a  bridge,  by  reason  of  which  a  horse,  which 
had  become  frightened  at  a  hole  in  the  bridge, 
backed  off  of  the  approach  and  caused  kjury 
to  one  in  the  buggy  to  which  the  horse  was 
attached,  there  was  no  error  in  refusing  a  re- 
quest to  charge  to  the  effect  that,  whether  or 
not  ordinary  care  on  the  part  of  the  county 
required  the  placing  of  railings  along  the  ap- 
proach, yet  if  the  plaintiff  or  her  driver  luiew 
that  there  were  no  railings  there,  or  by  the 
exercise  of  ordinary  care  could  have  so  known, 
then,  in  going  upon  said  approach,  they  assum- 
ed all  risk,  and  no  recovery  could  be  had  on 
account  of  the  absence  of  such  railings.  Gity 
of  Atlanto  ▼.  Wilson,  59  Ga.  544,  27  Am.  Rep. 
396;  Wilson  v.  City  of  Atlanta,  60  Ga.  473; 
Gity  Gbundl  of  Augusta  v.  Hudson,  94  Ga. 
135,  21  S.  E.  289;  Samples  v.  Gity  of  Atlanta, 
95  Ga.  110,  22  S.  E.  135. 

[Ed.    Note.—For    other   cases,   see    Bridges, 
Gent  Dig.  U  108,  170,  122;   Dec.  Dig.  |  46.*] 

3.  Bbidobs  (I  46*)— LiABiuTT  or  Gountt— 

PEBSONAL   INJUBIES. 

There  was  no  error  in  refusing  to  charge 
that  although  there  may  have  been  a  hole  in  a 
county  bridge,  and  although  it  may  have  been 
negligence  on  the  part  of  the  county  not  to 
place  guard  rails  at  the  approach  to  the  bridge, 
yet  if  the  horse  driven  by  a  person  injured 
was  unruly  and  intractable,  the  plaintiff  could 
not  recover,  "for,  when  persons  drive  unsafe 
and  intractable  animals,  they  assume  all  risks 
incident  thereto^"  Such  a  charge  would  have 
withdrawn  from  the  jury  the  questions  of  neg- 
ligence of  the  respective  parties  and  proximate 
cause,  and  have  dealt  with  them  as  questions 
of  law,  which  would  have  been  error  under  the 
evidence.  City  Gouncil  of  Augusta  v.  Hudson. 
94  Ga.  136,  138-139,  21  S.  E.  289,  supra. 

[EA,    Note.— For   other    cases,    see    Bridges, 
Gent.  Dig.  H  108,  170,  122;    Dec  Dig.  i  46.*] 
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4.  BBIDOS0    (I  87*)— LlABlUTT  OF  CJOUNTT— 

Duty  to  IIxbbcisb  Gabe—* 'Bridge.  " 

An  embankment  contigaous  to  a  bridge, 
and  made  as  a  necessary  means  of  access  there- 
to, so  as  to  enable  teams  and  wagons  to  pass 
o'rer  it,  is  a  part  of  tke  ''bridge."  and  the  au- 
thorities charged  with  using  ordinary  care  for 
the  purpose  of  keeping  the  bridge  in  reasonably 
safe  condition  for  use  by  the  public  in  the  ordi- 
nary modes  of  travel  are  under  a  duty  to  use 
a  similar  measure  of  diligence  in  regard  to 
such  abutment  or  approach.  Daniels  y.  In- 
tendant  and  Wardens  of  Athens,  55  Ga.  609: 
Howington  ▼.  Madison  Ck>unty,  126  Ga.  699,  55 

5.  E.  941. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  t|  96,  10&-105,  109;  Dec.  Dig.  | 
37.* 

For  other  definitions,  see  Words  and  Phras- 
es, YoL  1,  pp.  869-^74] 

6.  Evidence  (§  153*)— Pbesumptions— Fail- 
ure TO  Pboducb  Evidence. 

Where  a  suit  was  brought  to  recover  dam- 
ages for  a  personal  injury,  and  the  extent  of 
the  plaintiff's  injury  was  in  issue,  after  she 
and  her  husband  had  testified  in  respect  there- 
to, and  that  she  had  been  treated  by  a  named 
physician,  and  stated  the  amount  paid  to  liim, 
there  was  no  error  in  permitting  the  husband 
to  explain  the  nonproduction  of  the  physician 
as  a  witness  by  testifying  that  the  latter  had 
been  present  at  court  on  the  previous  day,  and 
had  agreed  to  return  on  the  day  of  the  trial, 
unless  a  difficult  obstetrical  case  demanded 
his  attention,  but  had  not  returned. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  {  442;   Dec  Dig.  {  153.«] 

6.  Sufficiency  or  Evidence— I nstbuctions. 
The  evidence  authorized  the  verdict. 
While  some  of  the  excerpts  from  the  charge  to 
which  exception  was  taken,  standing  alone, 
may  have  contained  inaccuracies  of  expression, 
yet,  in  the  light  of  the  evidence  and  the  entire 
charge,  they  do  not  constitute  grounds  for  a 
reversal. 

Error  from  Superior  Court,  Morgan  Coun- 
ty; D.  W.  Meadow,  Judge. 

Action  by  F.  G.  Glass  against  Morgan 
County.  Judgment  tor  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

K.  S.  Anderson  and  B.  H.  George,  both  of 
Madison,  for  plaintiff  in  error.  F.  C.  Foster, 
of  Madison,  for  defendant  in  error. 

LUMPKIN,  J.     Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cos. 


(139  Ga.  406) 

HUGHES  ▼.  ELMS. 
(Supreme  Court  of  Georgia.     Feb.  11,  1913.) 

(8yllabu9  ly  the  OourL) 

L  Cancellation  of  Tnstrtjments  (|  16*)  — 
Deeds  (SS  129,  141*)— Construction— Es- 
tate Conveyed— Resebvation— Breach  of 
Condition. 

On  July  4^  1907,  Nancy  E.  Hughes,  wid- 
ow and  sole  heir  of  J.  M.  Hughes,  executed  a 
deed  to  Elizabeth  C.  Ellis.  The  consideration 
recited  was  natural  love  and  affection,  $1  in 
hand  pfaid,  "and  for  the  purpose  of  carrying 
out  an  often-expressed  purpose  of  the  said  J. 
M.  Hughes  in  his  lifetime."  The  deed  purport- 
ed to  convey  to  the  grantee,  for  and  during  her 


natural  life,  "what  ia  known  as  the  home 
place  on  the  farm  of  said  J.  M.  Hudiea,  where- 
on he  lived  at  the  time  of  his  death,"  embrac- 
ing a  number  of  designated  lots,  containing  420 
acres,  more  or  less.  Immediately  following 
the  designation  of  the  lots  there  occurred  in 
the  deed  the  words:  "Reserving,  keeping,  and 
retaining  unto  myself  the  right  to  a  home  with 
said  pari7,  either  in  the  dwdling  house  where 
said  J.  M.  Hughes  Uved  at  the  time  of  his 
death,  or  in  any  other  house  already  built  or 
that  may  be  built  on  said  lands  and  occupied 
by  said  party  of  the  second  part  during  my 
lifetime,  to  have  and  to  hold  said  tract  or  par- 
cel of  land,  together  with  all  and  singular  the 
rights,  privileges,  and  appurtenances  thereto 
belonging  or  in  any  wise  appertaining,  to  the 
only  proper  use,  benefit,  and  behoof  of  said 
party  of  the  second  part,  for  and  during  her 
natural  life,  subject  to  the  reservation  of  a 
home  for  myself  during  my  natural  lifetime  as 
hereinbefore  speciiied,  and  the  rents  coming 
in  from  said  place  the  present  year,  which  do 
not  pass  under  this  deed."  Held,  that  the  deed 
conveyed  to  the  grantee  a  life  estate,  with  a 
reservation  of  the  right  of  the  grantor  to  live 
on  the  land  as  a  home;  and  if  the  conduct  of 
the  grantee  Is  such  that  the  grantor  cannot 
peaceably  and  comfortably  live  in  the  house, 
the  remedy  of  the  grantor  is  an  action  for 
damages,  and  not  for  rescission  of  the  deed. 
The  fact  that  the  grantee  had  no  other  proper- 
ty than  the  property  described  in  the  deed,  and 
was  insolvent,  does  not  alter  the  case. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
or  Instruments,  Cent.  Dig.  ii  14,  21 ;  Dec  Dig.  f 
15;*  Deeds,  Cent.  Dig.  JS  351,  360^365.  4fo- 
430.  434.  435,  463;   Dec,T)ig.  SI  129,  141*] 

2.  Petition  Dismissed. 

The   petition   was  properly  dismissed  on 
general  demurrer. 

Error  from  Superior  Court,  Forsyth  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  N.  B.  Hughes  against  B.  C.  Mils. 
Judgment  for  defendant,  and  plaintlil  brings 
error.    Affirmed. 

J.  P.  Brooke,  of  Alpharetta,  and  Bell  ft 
Ellis,  of  Atlanta,  for  plaintiff  in  error.  CL  Ix 
Harris,  of  Camming,  and  Gober  &  Griffln,  of 
Marietta,  for  defendant  in  enor, 

ATKINSON,  J.    Judgment  affirmed. 

BECK,  J.,  abs^it  The  other  Justices  coo* 
cur. 


(1S»  Ga.  SOS) 
HILL  y.  DUKE  et  aL 
(Supreme  Court  of  Georgia.     Feb.  26^  191SL) 

(SyUahu$  hy  the  Court,) 

1.  Trial  <8   260*)— Instbuctiowb. 

The  charge  was  substantially  correct,  and 
adjusted  to  the  evidence.  In  so  far  as  proper, 
the  requests  to  charge  were  covered  by  the  gen- 
eral charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §§  051-659 ;    Dec.  Dig.  §  260.*) 

2.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdic^  and 
there  was  no  abuse  of  discretion  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Jackson  Coun- 
ty ;  C.  H.  Brand,  Judge. 
Action  between  B.  A.  Hill  and  H.  M.  Duke 
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and  otbenL    From  tlie  jQdgmeut»  QUI  brings 
error.    Afflrm^. 

J.  A.  B.  Biahaffey,  of  JeitePBon,  and  Ck>bb 
ft  Erwln  and  Jobn  J.  Strickland,  all  of  Atbr 
ena,  for  plaintiff  In  error.  H.  H.  Dean^  of 
GaliieaTllle,  J.  8.  Ayers,  of  Jefferson,  and 
Thoa.  J.  Sbackelford,  of  Atbena,  for  defend- 
ants In  error. 

ATKINSON,  J.  Jndgmimt  affirmed.  All  the 
Justices  concur. 


01  QtL  App.  486) 

J.  O.  GBEGORT   ft  BEO.  ▼.  HENDRICKS 

et  aL    (No.  4,547.) 

(Court  of  Appeals  of  Georgia.    March  18^  19ia) 

(SyUahii9  by  the  Court.) 

BzBOunon  (I  154*)— Affidavit  of  Iixkqal- 
ITY— Liability  on  Bond. 

Where  a  defendant  in  execution  files  an  af- 
fidavit of  illegality  and  executes  a  bond  condi- 
tioned to  prodace  the  property  and  to  pay  the 
eventual  condenmation  money,  and.  after  final 
judgment  against  him  in  the  illegality  case,  he 
fails  to  produce  the  property  on  demand,  the 
plaintiff  in  execution  is  entitled  to  recover  from 
the  principal  and  the  sureties  on  the  bond  the 
amount  of  the  judgment  rendered  in  the  illegal- 
ity case. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  if  421-424 ;  Dec.  pig.  8  154.*] 

Error  from  City  (Tourt  of  Tif ton ;  R.  Eve, 
Jndge. 

Action  by  J.  O.  Gregory  ft  Bro.  against  W. 
H.  Hendricks  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed. 

C.  E.  Hay,  of  Sylvester,  and  Gkeo.  E.  Simp- 
son, of  Valdosta,  for  plaintiffs  in  error.  R. 
D.  Smith,  of  Tifton,  for  defeidants  in  error. 

POTTLiE,  J.  On  the  foreclosure  of  a  mort- 
gage on  i)er8onal  property,  the  execution  was 
levied,  and  the  defendant  filed  an  affidavit 
of  illegality  and  was  allowed  to  retain  pos- 
session of  the  property  upon  his  executing  a 
bond  containing  an  obligation  to  "produce, 
or  cause  to  be  produced,  the  forthcoming  of 
the  said  property  described,  to  answer  the 
judgment  In  said  case,"  and  to  *'well  and 
truly  pay  the  eventual  condemnation  money, 
whatever  it  may  be.''  The  trial  of  the  il- 
legality case  resulted  in  a  verdict  for  the 
plaintiffs  in  fl.  fa.  "for  the  full  amount  sued 
for,"  together  with  25  per  cent  thereof  as 
damages  for  delay,  and  judgment  was  en- 
tered accordingly.  Thereafter  demand  for 
the  property  was  duly  made  upon  the  princi- 
pal and  the  sureties  on  the  bond,  and  they 
Allied  and  refused  to  produce  the  property. 
Suit  was  brought  upon  the  bond;  the  peti- 
tion alleging  the  facts  above  recited  and 
averring  that  the  plaintiffs  were  entitled  to 
recover  the  amount  of  the  judgment  rendered 
in  the  illegality  case.  There  was  no  allega- 
tion in  reference  to  the  value  of  the  property 


levied  upon.    The  petition  was  dismissed  on 
demurrer,  and  the  plaintiffs  excepted. 

The  bond  required  in  an  illegality  case  is 
for  the  forthcoming  of  the  property  levied 
on.  CivU  Code  1910,  §  5305.  The  bond  sued 
on  was  not  a  statutory  bond,  but  was  never- 
theless a  good  common-law  obligation.  The 
defendant  in  execution  retained  possession  of 
the  property  upon  giving  a  bond,  not  only  to 
produce  the  property,  but  also  to  pay  the 
eventual  condemnation  money.  This  was  a 
valid  and  binding  obligation.  Reese  v.  Wor- 
sham,  110  Ga.  448,  35  S.  E  680,  78  Am.  St 
Rep.  109.  This  is  conceded  by  counsel  for 
the  defendants;  but  he  insists  that  the 
plaintiffs  were  entitled  to  recover  only  the 
damages  which  they  had  sustained  by  reason 
of  the  breach  of  the  bond,  and  that  the  meas- 
ure of  these  damages  was  the  value  of  the 
property  which  they  failed  to  produce.  The 
obligation  of  the  principal  and  the  sureties 
in  the  bond  was  to  pay  the  eventual  condem- 
nation money — ^that  is  to  say,  the  amount  of 
the  judgment  which  the  plaintiffs  should  re- 
cover in  the  illegality  case.  It  is  true,  as 
contended  by  counsel  for  defendants  in  er- 
ror, that  the  plaintiffs  would  be  entitled  only 
to  recover  the  damages  which  they  had  sus- 
tained ;  but  the  obligation  on  the  part  of  the 
defendants  to  pay  the  eventual  condemnation 
money  was,  in  effect,  an  agreement  that,  if 
they  did  not  produce  the  property,  the  plain- 
tiffs would  be  damaged  to  the  amount  of  the 
judgment  which  the  plaintiffs  should  recov- 
er. They  cannot  go  behind  this  agreement 
and  show  that  the  plaintiffs'  damages  were 
really  less  than  the  amount  of  the  judg- 
ment Having  retained  and  converted  to 
their  own  use  all  the  property  levied  upon  by 
agreeing  to  pay  the  eventual  condemnation 
money,  they  must  stand  by  the  letter  of  their 
bond.  In  Reese  v.  Worsham,  supra,  an  ex- 
amination of  the  original  record  shows  that 
suit  was  brought  on  a  bond  similar  In  terms 
to  the  one  given  by  the  defendant  in  this  case 
to  recover  the  amount  of  the  Judgment  which 
had  been  previously  rendered  In  favor  of  the 
plaintiff  in  fl.  fa.;  and  a  verdict  for  this 
amount  was  directed  In  his  ftivor.  That  de- 
cision Is  therefore  controlling.  The  Judge 
erred  in  dismissing  the  petition  on  demurrer. 

Judgment  reversed. 


(12  Ga.  App.  488) 
GEORGIAN  CO.  v.  SHULAUN.    (No.  4,535.) 

(Court  of  Appeals  of  Georgia.    Harch  18, 1913.) 
(SyllabuM  \y  the  Court.} 

PLBAOINO   (I   246*)— AiaNDMENT. 

An  amendment  to  the  petition,  specifically 
setting  out  the  damages  claimed  for  tne  alleged 
breach  of  contract,  and  giving  the  correct  meas- 
ure for  estimating  the  damages  that  the  plain- 
tiff was  entitled  to  recover  if  the  allegations 
were  proved,  should  have  been  allowed.  The 
court  having  erred  in  disallowing  the  amend- 
ment, the  verdict  and  judgment  thereafter  ren- 
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dered  were  not  a  legal  termination  of  the  case, 
and  mnst  be  set  aside  and  a  new  trial  granted. 
_[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent  Dig.  H  676-683;   Dec.  Dig.  §  246.*] 

Error  from  City  Ck)urt  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  the  Georgian  Ck)mpany  against 
Robert  Shulman.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

W.  S.  Dillon  and  Anderson,  Felder,  Roun- 
tree  &  Wilson,  all  of  Atlanta,  for  plaintiff  in 
error.  Mayson  &  Johnson,  of  Atlanta,  for 
defendant  in  error. 

ERLL,  C.  J.  The  Georgian  (Company  sought 
to  recover  damages  for  a  breach  of  the  fol- 
lowing contract:  "Advertising  contri^ct  with 
the  Atlanta  Georgian  and  News  $350.00.  At- 
lanta,  Ga.,  Nov.  3, 1910.  We  hereby  authorize 
the  Georgian  Company  to  insert  in  the  Atlan- 
ta Georgian  and  News  500  inches  of  display 
advertisement  within  six  months  from  date, 
for  which  we  agree  to  pay  70  cents  per  inch 
each  Insertion.  It  is  agreed  that  we  have 
purchased  the  above  amount  of  space  during 
the  period  named,  and  that  we  will  pay  for 
same  the  said  sum  of  $350.00,  whether  the 
whole  of  said  space  is  used  or  not  Addi- 
tional space  will  be  charged  at  70^  per  inch. 
It  is  also  agreed  that  the  time  agreed  upon 
for  using  the  specified  number  of  inches  shall 
not  be  extended.  The  Georgian  Company 
will  not  be  bound  by  any  agreement  or  prom- 
ise not  herein  stated.*' 

The  petition  and  the  first  amendment  there- 
to set  out  the  contract,  and  alleged  a  breach 
by  the  defendant,  and  claimed  damages  gen- 
erally in  the  sum  of  $350.  On  general  de- 
murrer, the  trial  Judge  indicated  that  he 
would  dismiss  the  petition,  because  the  al- 
legations thereof  did  not  sufficiently  describe 
or  specify  the  nature  of  the  damages  claims 
ed;  and  the  plaintiff  thereupon  offered  an 
amendment  in  the  following  language:  "(1) 
Petitioner  shows  that  defendant  furnished 
a  copy  for  its  advertisement  for  only  20  inch- 
es of  space,  which  was  placed  in  one  issue 
of  its  paper;  that  defendant  owes  plaintiff 
the  sum  of  |14  for  such  advertising;  that 
plaintiff  called  on  defendant  repeatedly  there- 
after for  the  copy  of  its  advertisement,  al- 
though it  was  defendant's  duty  to  furnish 
the  same  without  such  demand.  Defendant 
thereafter  refused  to  furnish  a  copy  of  its 
advertisement,  and  thereafter  it  was  not 
published.  The  net  profit  plaintiff  would 
have  made  on  the  balance  of  480  inches  of 
advertising  space,  had  defendant  carried  out 
its  contract,  would  have  amounted  to  30 
cents  per  inch,  or  |144,  and  this,  together 
with  the  $14  used,  makes  a  total  amount  due 
of  $156,  besides  Interest;  that  is  to  say,  the 
actual  expense  of  printing  and  publishing  an 
advertisement,  such  as  was  contemplated  by 
the  contract,  was  40  cents  per  inch.  (2)  Aft- 
er defendant  breached  said  contract,  plaintiff 


did  not  reserve  any  blank  space  for  defend- 
ant, but  was  at  all  times  ready  and  willing 
to  print  display  advertising  according  to  the 
contract,  had  It  l>een  furnished  by  defoid- 
ant  While  plaintiff  did  not  reserve  any 
blank  space  for  defendant,  it  was  unable  to 
use  such  space  at  any  profit  whatever,  and 
did  lose  30  cents  per  inch  by  reason  of  the 
failure  of  defendant  to  furnish  copy  of  its 
advertising  matter." 

This  amendment  was  disallowed,  except 
the  allegation  as  to  the  $14  worth  of  adver- 
tising actually  used;  and,  as  the  defendant 
admitted  owing  the  plaintiff  this  $14,  a  ver- 
dict was  subsequently  directed  for  this 
amount  The  ruling  of  the  trial  judge,  in 
striking  the  remainder  of  the  amendment  of- 
fered by  the  plaintiff  was  to  the  effect  that, 
although  there  was  a  breach,  no  damages 
could  be  proved,  because  the  plaintiff  did 
not  set  apart  the  space  described  in  the  con- 
tract to  the  defendant  In  other  words,  the 
court  seems  to  have  entertained  the  idea  that 
the  contract  was  one  for  the  purchase  of 
space  rather  than  a  contract  for  advertising, 
and,  therefore  that  the  space  must  have  been 
kept  set  apart — ^that  is,  must  have  been  ae- 
tuaUy  furnished — before  there  could  be  a 
recovery  by  the  plaintiff  for  the  breach  of 
the  contract  We  do  not  agree  with  this 
view  of  the  learned  trial  Judge.  We  do  not 
understand  why  the  defendant  should  have 
wanted  space  in  the  paper,  unleBS  such  space 
was  to  be  occupied  by  the  advertisement  of 
bis  goods.  We  think  that  what  the  defend- 
ant wanted  was  sufficient  space  in  the  Atlan- 
ta Georgian  and  News  to  publish  500  inches 
of  display  advertisement  during  the  life  of 
the  contract  No  particular  space  was  desig- 
nated by  the  contract,  and  no  particular 
space  in  the  paper  was  desired.  The  plaintiff 
agreed  to  furnish  sufficient  space  to  publish 
500  inches  of  display  advertisement  The  ad- 
vertising matter  for  this  space  was  to  be 
furnished  by  the  defendant;  and  the  plain- 
tiff could  not  carry  out  the  agreement  unless 
the  defendant  furnished  the  necessary  ad- 
vertising matter.  If  the  contract  had  been 
one  for  definitely  spedfled  space,  the  plain- 
tiff doubtless  could  have  set  apart  this  space 
from  time  to  time,  and  tendered  it  to  the 
defendant  for  his  display  advertisement,  and, 
on  refusal  of  the  defendant  to  furnish  the 
advertising  matter,  could  have  recovered  the 
entire  amount  of  $350  specified  by  the  con- 
tract; but  this  was  manifestly  not  the  in- 
tention of  the  parties.  Space  set  apart,  with 
nothing  to  Indicate  its  purpose,  would  have 
been  of  no  possible  benefit  to  the  defendant 
He  could  not  by  blank  space  have  advertised 
his  goods ;  and  the  leaving  in  the  paper,  from 
time  to  time,  of  blank  space  would  have  re- 
sulted in  loss  to  the  plaintiff.  We  think 
that  the  contract,  reasonably  construed,  was 
one  for  advertising,  and  not  for  sale  of 
blank  space.     What  the  defendant  wjinted 
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was  the  advertisement  of  his  goods,  and 
what  the  plaintiff  wanted  was  the  pay  for 
such  advertisement. 

If  the  defendant  had  carried  out  his  con- 
tract and  furnished  the  advertising  matter 
to  the  plaintiff  for  use,  and  the  plaintiff  had 
published  It  as  agreed,  the  plaintiff  would 
have  been  entitled  to  receive  from  the  de- 
fendant the  full  amount  of  $350  stipulated 
in  the  contract  Upon  the  failure  of  the  de- 
fendant to  furnish  the  advertising  matter, 
thus  placing  it  out  of  the  power  of  the  plain- 
tiff to  comply  with  the  contract  on  its  part, 
the  plaintiff  was  entitled  to  recover,  on  ac- 
count of  this  breach  by  the  defendant,  the 
net  profit  which  it  had  in  the  contract ;  and 
the  measure  of  this  net  profit  was  the  dif- 
ference between  the  contract  price  to  be 
paid,  to  wit,  70  cents  per  inch  for  each  in- 
sertion, less  the  actual  expense  of  printing  and 
publishing  the  advertisement.  The  amend- 
ment alleged  that  this  net  profit  would  have 
amounted  to  30  cents  per  inch,  or  $144,  and 
that  this,  together  with  the  $14  used,  made 
a  total  amount  of  $158,  besides  interest 
That  part  of  the  amendment  which  was  dis- 
allowed by  the  court  distinctly  alleged  the 
correct  measure  of  damages,  under  our  con- 
struction of  the  contract ;  and  we  think  the 
court  erred  in  disallowing  this  part  of  the 
amendment  The  plaintiff  was  entitled  to 
recover,  on  proof  of  the  allegations '  of  the 
petition  as  amended,  the  sum  of  $158  as  its 
net  profit  on  the  contract 

Judgment  reversed. 


(12  Ga.  App.  493) 

JOHNSON  V.  STATE.     (No.  4,557.) 
(Court  of  Appeals  of  Georgia.    March  18,  1913.) 

(Syllahut  bff  the  Court.) 

1.  Homicide  (§J  276,  282*)— Bvidencb— Man- 
slaughter—Question  FOB  Jury. 

Where  two  persons  engaged  in  a  quarrel 
aDd  separated,  and,  a  short  while  thereafter, 
came  together  in  a  house  where  they  were  visit- 
ing, and  one  of  them  made  an  effort  to  get  a 
gun  from  the  hands  of  a  bystander,  acoompany- 
ing  the  effort  with  a  threat  to  kill  the  person 
with  whom  he  had  previously  quarreled,  and 
the  latter  thereupon  drew  a  weapon  and  fired 
at  him,  and  bv  misadventure  killed  an  innocent 
bystander,  and  was  tried  for  the  homicide  under 
an  indictment  for  murder,  it  was  for  the  jury 
to  say  whether,  under  the  circumstances,  there 
was  either  a  real  or  an  apparent  necessity  to 
■hoot,  so  as  to  make  the  homicide  justifiable, 
or  whether,  although  there  was  no  such  neces- 
sity, there  was  enough  to  justify  the  excitement 
of  passion  and  reduce  the  homicide  from  mur- 
der to  manslaughter. 

rCkL   Note.— For  other  eases,   see   Homicide, 
Cent  Dig.  I  669,  674;  Dec  Dig.  ff  276,  282.*] 

2.  Cbihinal  Law  ($  770*)— Instbuotions. 

The  trial  judge^s  recital  of  the  state's  con- 
tentions, in  his  charge  to  the  jury,  was  justified 
by  the  evidence,  and  was  not  subject  to  the 
objection  that  It  was  argumentative  and  prej- 
udiciai. 

[ESd.    Note. — For   other    cases,    see    Oiminal 
Law,  Cent  Dig.  §  1806 ;    Dec.  Dig.  %  770.*]       | 


8.  Criminal  Law  (S  390*)— Hovicidk  (|  183*) 

—Evidence— Intent  or  Motive. 

Where  one  shot  at  another  and  killed  an 
innocent  bystander,  and  in  a  trial  for  murder 
defended  the  killing  upon  the  ground  that  the 
person  at  whom  he  shot  was  attempting  to  get 
a  gun  with  which  to  kill  him,  it  was  permissible 
for  the  person  at  whom  the  shot  was  fired  to 
testify  that  he  intended  to  kill  the  accused  .with 
the  gun  which  he  attempted  to  procure. 

[Eid.    Note. — For    other    cases,    see    Criminal 


Law,  Cent.  Dig.  }858;  Dec  Dig.  fi  390;*  Horn 
t  Dig.  §  387;   Dec.  DSg.  |  183.*] 


icide,  Cent 


4.  Criminal  Law  (|  829*)— Instructions. 

The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  covered  by  the  charge  given  by 
the  court  to  the  jury.  The  evidence  authorized 
the  verdict 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011;    Dec  Dig.  %  829.*] 

Error  from  Superior  Court,  Houston  Coun- 
ty; H.  A.  Mathews,  Judge. 

Lee  Johnson  was  convicted  of  voluntary 
manslaughter,  and  brings  error.     Reversed. 

M.  H.  Boy^r,  of  HawkinsvlUe,  and  A.  C. 
Riley,  of  Ft  Valley,  for  plaintiff  in  error. 
John  P.  Ross,  SoL  Qen«,  of  Macon,  for  the 
State. 

POTTLE,  J.  The  accused  and  Will  Mar- 
shall had  a  quarrel,  separated,  and,  shortly 
after,  met  at  the  home  of  one  Loyd,  where 
they  were  visiting.  Marshall  was  there  when 
the  accused  arrived,  and  the  latter  was  per- 
mitted to  enter,  upon  his  promise  to  go  to 
bed  and  have  no  further  difficulty.  When 
the  accused  came  In  the  house,  Loyd  had  a 
gun,  which,  he  says,  he  procured  to  prevent 
either  of  the  disputants  from  using  it  The 
accused  was  armed,  and  his  attitude  threat- 
ening. Marshall  advanced  .toward  Loyd  to 
get  the  gun,  saying  that  he  would  kill  the 
accused.  Thereupon  the  latter  shot  at  Mar- 
shall and  killed  Loyd*s  13  year  old  son,  an 
innocent  bystander. 

[1]  The  jury  might  have  acquitted  the  ac- 
cused on  the  theory  that  there  was  either 
an  actual  or  an  apparent  necessity  for  him 
to  shoot  at  Marshall  to  prevent  the  commis- 
sion of  a  felony  upon  him;  but  the  question 
of  the  real  or  apparent  necessity  for  the 
shooting  was  peculiarly  for  the  jury.  If 
they  believed  that  there  was  no  such  neces- 
sity, but  that  Mar^all's  conduct  and  lan- 
guage were  such  as  to  justify  the  excitement 
of  passion,  and  the  shooting  was  solely  the 
result  of  this  passion,  the  verdict  of  volun- 
tary manslaughter  was  authorized.  Pyle  v. 
State,  4  Ga.  App.  811,  818,  62  S.  B.  540,  and 
citations. 

[3]  It  was  error  to  reject  the  testimony 
of  Marshall  that  he  intended  to  kill  the  ac- 
cused. If  Marshall  had  done  nothing  to  in- 
dicate an  attempt  to  make  a  felonious  as- 
sault upon  the  accused,  what  he  may  have 
purposed  in  his  heart  would  not  have  been 
material ;  nor  would  the  presence  of  a  secret 
Intent  to  kill,  unknown  to  the  accused,  jus- 
tify the  latter  in  shooting.  *'Human  intent 
can   only   be  ascertained  by  acts  and   con- 
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duct**  Lawrence  t.  State,  68  Ga.  289.  But 
where  It  appeared  that  Marshall  did  attempt 
to  obtain  a  ^n,  and  was  apparently  making 
an  effort  to  assault  the  accused  with  the  gun. 
It  was  of  the  utmost  importance  to  the  ac- 
cused to  show  the  felonious  intent  The 
whole  defense  of  the  accused  was  based  up- 
on the  contention  that  there  was  either  a 
real  or  an  at)parent  necessity  for  him  to 
shoot  Marshall,  because  Marshall  either  In- 
tended, or  the  accused  had  the  right  to  be- 
lieve he  intended,  to  shoot  him.  If  Mar- 
shall, and  not  the  innocent  bystander,  had 
been  shot,  clearly  testimony  of  Marshall  that 
he  actually  intended  to  kill  the  accused  would 
have  been  admissible.  It  was  none  the  less 
so  because  an  innocent  bystander  was  shot 
Instead  of  Marshall.  The  testimony  would 
have  shown  that  the  fears  of  the  accused 
were  well  founded,  and  were  not  the  "bare" 
fears  which  the  statute  says  constitute  no 
defense  for  a  killing.  The  refusal  to  admit 
this  testimony  demands  a  new  triaL 

[4]  The  requested  instructions,  which  the 
court  refused  to  give  to  the  Jury,  were  cov- 
ered by  the  charge  given,  or  were  not  legal 
and  pertinent 

Judgment  reversed. 

(12  Ga.  App.  606) 

J.  Bl  raGH  CO.  V.  GEORGIA  RT.  &  POW- 
ER CO.     (No.  4,584.) 

(Court  of  Appeals  of  Georgia.     March  18, 

1913.) 

(8ylldbu%  by  the  Court,) 

Cbbtiobari  (§  49*)— Filing  of  Answeb. 

An  answer  to«a  certiorari  must  be  filed  on 
the  first  day  of  the  term  to  which  it  is  made 
returnable,  unless  further  0me  be  given.  Aft-, 
er  the  adjournment  of  the  term,  it  is  too  late 
to  pass  an  order  allowing  further  time  within 
which  to  file  the  answer.  It  is  the  duty  of 
the  plaintiff  in  certiorari,  during  the  first  term, 
to  discover  that  no  answer  has  been  filed,  ana 
to  take  an  order  requiring  it  to  be  filed  within 
some  specified  time. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  ||  129,  IdO,  137, 147-149;  Dec  Dig. 
§  49.»1 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Certiorari  by  the  J.  M.  High  Company 
against  the  Georgia  Railway  &  Power  Com- 
pany. Judgment  for  defendant  in  certiorari, 
and  plaintiff  brings  error.    Reversed. 

J«  £1  ft  L.  F.  McClelland,  of  Atlanta,  for 
plaintiff  in  error.  C.  B.  Rosser,  Jr.,  and  Col- 
quitt A  C:k)nyers,  all  of  Atlanta,  for  defendant 
in  error. 

POTTLE,  J.  A  writ  of  certiorari  directed 
the  magistrate  to  answer  at  the  September 
term.  No  answer  was  then  filed,  nor  any 
order  then  taken  extending  the  time.  During 
the  November  term,  on  November  16th,  the 
case  was  called.  By  request  of  counsel  for 
the  plaintiff  in  certiorari  the  case  was  set 
down  for  November  18th,  over  objection  of 


counsel  for  the  defendant  In  certiorari,  who 
moved  orally  to  dismiss  the  certiorari  be- 
cause no  answer  had  been  filed  at  the  Sep- 
tember term.  On  November  20th  the  judge 
of  the  superior  court,  on  motion  of  the  plain- 
tiff in  certiorari,  granted  an  order  requiring 
the  magistrate  to  answer  by  the  following 
day.  On  November  21st  the  case  was  again 
called,  and  It  was  discovered  that  the  magis- 
trate had  filed  his  answer  on  November  18th. 
Thereupon  the  defendant  In  certiorari  mov- 
ed to  dismiss  the  certiorari,  because  the  an- 
swer was  not  filed  within  the  time  required 
by  law,  and  because  no  order  had  been  taken 
allowing  the  filing  of  the  answer  on  Novem- 
ber IStb.  The  motion  was  overruled,  and  the 
certiorari  was  sustained;  and  the  defendant 
in  certiorari  excepted. 

In  ordinary  cases  the  defendant  must  file 
his  answer  within  the  time  required  by  law, 
or  incur  the  penalty  of  his  failure  to  do  so. 
In  certiorari  cases  the  answer  of  the  magis- 
trate **shall  be  filed  on  the  first  day  of  the 
term  to  which  It  Is  returnable,  unless  further 
time  be  given."  Civil  Ode,  |  5195.  When 
can  further  time  be  given?  In  our  opinion 
indulgence  can  be  given  only  during  the 
term  to  which  the  certiorari  is  returnable. 
The  magistrate.  In  a  sense,  represents  the 
defendant  tu  certiorari.  If  the  facts  be  not 
truthfully  or  fully  stated  in  the  petition,  it 
Is  the  duty  of  the  magistrate  to  set  forth  in 
his  answer  what  did  occur  on  the  trial.  The 
plaintiff  in  certiorari  cannot  neglect  his  case 
and  rely  upon  the  magistrate's  compliance 
with  the  law.  The  law  imposes  upon  him  the 
exercise  of  diligence  to  see  that  a  proper  an- 
swer is  filcfd  in  due  time.  If  one  is  filed 
which  does  not  correctly  set  forth  the  facts, 
the  plaintiff  must  traverse  the  truth  of  the 
answer,  or  be  bound  by  its  allegations.  If 
the  answer  is  lacking  in  fullness,  the  plain* 
tiff  must  except  And  so,  if  the  answer  be 
not  filed  in  time,  the  plaintiff  must  call  the 
court's  attention  to  the  magistrate's  delin- 
quency and  take  an  order  requiring  the  an- 
swer to  be  filed  within  a  specified  time.  The 
time  to  call  the  court's  attention  to  the  omis- 
sion is  immediately  after  the  magistrate's 
default  He  has  all  of  the  first  day  of  the 
term,  and  no  longer,  within  which  to  file  the 
answer,  unless  further  time  be  given. 

We  do  not  think  the  plaintiff  can  let  the 
term  go  by,  and  at  a  succeeding  term  obtain 
an  order  requiring  the  answer  to  be  filed. 
To  allow  him  to  do  this  would  be  in  effect 
to  give  him  until  the  case  is  called  for  trial* 
no  matter  how  long  it  may  be,  to  discover 
that  no  answer  has  been  filed.  Frequently 
the  magistrate's  recollection  is  the  only 
source  from  which  he  can  derive  information 
as  to  what  occurred  on  the  triaL  The  law 
does  not  contemplate  long  and  unreasonable 
delay  in  answering,  when  the  magistrate 
may  have  forgotten  the  facts.  The  statute 
contemplates    that   the   plaintiff   shall    use 
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reasonable  diligence  In  taking  steps  to  re- 
quire the  filing  of  the  answer.  Such  dili- 
gence would  require  the  plaintlif  to  move  at 
least  during  the  term  to  which  the  certiorari 
is  returnable.  Any  other  rule  would  need- 
lessly and  unreasonably  delay  the  disposition 
of  the  case,  and  be  a  yiolation  of  the  spirit, 
if  not  the  letter,  of  the  mandatory  require- 
ment of  the  statute.  The  magistrate's  an- 
swer was  filed  too  late,  the  plaintiff  was  in 
laches,  and  the  certiorari  should  have  been 
dismissed. 
Judgment  reversed. 


(IS  Qa.  App.  612) 

CITIZBNS'  BANK  OF  IRON  CITY  t.  WARE 

et  Bl  (Na  4,603.) 

(Court  of  Appeals  of  Georgia.     March  18^ 

1918.) 

(SyXlahm  ly  the  Court.) 

Bills  and  Notes  (§  485*)— Action— Plea  of 
NoN  Est  Factum— Evidence. 

The  holder  of  a  negotiable  instmment  is 
presumed  to  be  so  bona  fide  and  for  valae; 
and  unless  his  title  Is  denied  by  a  valid  plea  of 
non  est  factum,  under  oath,  filed  either  by  the 
maker  or  the  indorser,  where  both  the  maker 
■and  the  indorser  are  sued  thereon,  the  note  is 
admissible  in  evidence  without  proof  of  its 
execution  or  of  the  genuineness  of  the  indorse- 
ment thereon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1542-1554;  Dec  Dig.  | 
485.*] 

Error  from  City  Court  of  Miller  County; 
•C.  C.  Bush,  Judge. 

Action  by  the  Citizens'  Bank  of  Iron  City 
against  P.  G.  Ware  and  T.  B.  Johnson., 
Judgment  for  defendants,  and  plaintiff  brings 
•error.    Reversed. 

P.  D.  Rich,  of  Colquitt,  for  plaintiff  in 
«rror.  W.  I.  Geer,  of  Colquitt,  for  defend- 
ants In  error. 

HILL,  C.  J.  The  Citizens'  Bank  of  Iron 
City  brought  suit  against  P.  G.  Ware,  as 
maker,  and  T.  B.  Johnson,  as  indorser,  of  a 
promissory  note.  The  defendant  Ware  plead- 
ed failure  of  consideration,  and  denied  that 
the  plaintiff  was  a  bona  fide  holder  of  the 
note  and  tliat  it  was  transferred  before  ma- 
turity. By  an  amendment  to  the  original 
plea  the  genuineness  of  the  indorsement  pur- 
porting to  have  been  made  by  T.  B.  Johnson, 
the  original  payee,  on  the  back  of  the  note, 
was  denied  by  Ware.  It  was  not  denied  by 
Johnson.    This  amendment  was  as  follows: 

"Citizsins'  Bank  v.  P.  G.  Ware.  Defend- 
ant amends  his  plea  and  says:  (1)  He  de- 
nies the  genuineness  of  the  indorsement  on 
the  back  of  note  sued  on,  and  also  denies  the 
legality  of  said  indorsement  and  transfer, 
and  denies  that  same  was  transferred  by  T. 
E.  Johnson  to  plaintiff. 

"Georgia,  Miller  County.  I,  P.  G.  Ware, 
swear  that  at  time  of  filing  original  plea 


that  I  did  not  omit  the  new  facts  set  out 
in  this  plea  for  purpose  of  delay,  and  that 
amendment  is  not  now  offered  for  delay. 

•'P.  G.  Ware. 

"Sworn  to  and  subscribed  before  me  De- 
cfember  16,  1912.         J.  B.  Brown,  C.  S.  O.** 

This  amendment  was  allowed.  When  the 
note  was  offered  In  evidence  by  the  plaintiff, 
the  court  excluded  it,  on  the  ground  that  the 
Indorsement  had  been  denied  on  oath,  and 
had  not  been  proved.  No  further  evidence 
being  offered,  the  court  granted  a  nonsuit 
The  plaintiff  excepted. 

An  examination  of  the  above-quoted  amend- 
ment, in  connection  with  the  affidavit  at- 
tached thereto,  shows  that  the  legality  of 
the  indorsement  and  transfer  was  not  denied 
on  oath,  and  as  to  these  facts  the  plea  is 
wholly  defective  and  insufficient  The  plain- 
tiff was  presumptively  a  bona  fide  holder,  for 
value,  and  before  maturity  of  the  note  sued 
on,  and,  there  being  no  valid  denial  of  its 
title,  it  was  not  required  to  prove  the  same. 
The  court  erred  in  excluding  from  evidence 
the  note  sued  on,  and,  this  error  being  con- 
trolling, the  judgment  granting  a  honsuit 
must  be  reversed.  Civil  Code  (1910),  |  4299. 
Cedar  Rapids  Nat  Bank  v.  Beckham,  6  Ga. 
App.  571,  65  S.  B.  359;  Sheffield  v.  Johnson 
County  Bank,  2  Ga.  App.  221,  58  a  B.  886. 

Judgment  reversed. 


OS  Oa.  App.  am 

LUTHBRSVILLB  BANKING  CO.   V.  HOP- 
KINS.    (No.  4,550.) 

(Court  of  Appeals,  of  Georgia.    March  18^ 

1913.) 

(ByUalu9  hy  the  Court.) 

Banks  and   Bankinq   (S  134*)— Debt  Dm 
Bank  —  Riqht    o»    Skt».Off  —  Widow's 

AWABD. 

While  a  bank  has  the  right  to  set  off  s 
matured  debt  due  to  it  by  a  depositor  against 
the  amount  due  by  the  banl^  to  the  depositor 
on  a  general  deposit  account,  the  exercise  of 
this  right  is  optional  If  the  depositor  dies, 
and  appraisers  appointed  to  set  apart  a  year's 
support  to  his  widow  mal^e  a  return,  setting 
apart  the  amount  due  by  the  bank  to  the  de- 
cedent, it  is  too  late  for  the  banl^  to  exercise 
its  right  of  set-off,  even  though  the  return  has 
not  been  filed  in  and  made  the  judgment  of  the 
court  of  ordinary. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  C«it.  Dig.  {§  353-374;    Dec.  Dig.  S 

Error  from  City  Court  of  Greenville;  H. 
H.  Revill,  Judge. 

Action  by  N.  E.  Hopkins,  for  use,  etc., 
against  the  Luthersville  Banking  Company. 
Judgment  for  plaintlif,  and  defendant  brings 
error.    Affirmed. 

N.  F.  Culpepper,  of  Greenville,  for  platntifl 
in  error.  J.  E.  Justiss,  of  Luthersville,  and 
A.  H.  Freeman,  of  Newnan,  for  defendant 
in  error. 
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pottle;  J.  Tills  was  an  action  by  a  wld- 
oWf  for  the  use  of  herself  and  her  minor 
child,  against  a  bank  to  recover  a  snm  of 
money  which  the  deceased  husband  and 
father  had  deposited  with  the  bank.  The 
defendant  pleaded  that  the  decedent  was,  at 
the  date  of  his  death,  indebted  to  it  on  a 
promissory  note  in  a  sum  greater  than  the 
amount  of  the  deposit,  and  that  the  bank  had 
applied  the  amount  of  the  account  as  a  credit 
on  the  note.  The  case  was  decided  upon  an 
agreed  statement  of  facts,  from  which  the 
following  appeared:  The  husband  died  intes- 
tate on  November  11,  1910.  The  widow,  for 
herself  and  the  minor  child,  made  application 
for  a  year's  support,  and  appraisers  were 
duly  appointed.  These  appraisers  made  a 
return  to  the  ordinary,  which  included  in 
the  property  set  apart  as  a  year's  support 
the  amount  of  a  general  deposit  account  of 
the  decedent  in  the  defendant  bank,  amount- 
ing to  $80.88.  The  return  of  the  appraisers 
was  signed  by  them  on  December  9,  1910. 
On  December  10,  1910,  prior  to  the  filing  of 
the  return  in  the  office  of  the  ordinary,  the 
bank  applied  the  account  of  $80.88  as  a  cred- 
it upon  a  note  of  the  decedent  to  the  bank 
for  the  principal  sum  of  $175.75,  which  ma- 
tured November  1,  1910.  The  decedent  was 
insolvent  at  the  date  of  his  death,  and  did 
not  leave  an  estate  of  sufficient  amount  to 
pay  his  debts.  The  return  of  the  appraisers 
was  subsequently  made  the  Judgment  of  the 
court  of  ordinary.  Upon  this  agreed  state- 
ment of  facts  the  trial  judge  entered  judg- 
ment in  favor  of  the  plaintiff,  and  the  de- 
fendant excepted. 

The  deposit  being  general,  title  to  the 
money  passed  to  the  bank,  and  the  relation 
of  debtor  and  creditor  arose  between  the 
depositor  and  the  bank;  the  credit  of  the 
bank  being  substituted  for  the  money.  In 
the  business  world  the  expression  is  used 
that  one  has  so  much  money  on  deposit  in  a 
bank,  but  in  strict  law  a  general  depositor 
has  no  money  in  the  bank;  th^  bank  simply 
owes  to  him  on  open  account  the  amount 
which  he  has  placed  with  the  bank.  The 
transaction  is  in  the  nature  of  a  loan  to  the 
bank,  subject  to  be  repaid  on  demand  of  the 
lender.  McGregor  v.  Battle,  128  Ga.  577, 
580,  58  S.  E.  28,  13  L.  R.  A.  (N.  S.)  185. 
Without  reference  to  the  right  of  the  bank 
to  retain  the  money  of  an  insolvent  depositor 
which  has  been  deposited  with  it,  and  to 
apply  it  to  a  debt  due  by  him  to  the  bank 
when  the  same  shall  mature  (see  BoIIes  on 
Banking  [2d  Ed.]  p.  740  et  seq.;  Magee  on 
Banks,  p.  526),  the  rule  is  well  settled  that 
a  bank  may  apply  the  amount  of  the  account 
of  one  of  its  depositors  to  a  matured  debt 
due  by  him  to  the  bank,  without  reference 
to  the  insolvency  of  the  depositor.  Bank  of 
Lawrenceville  v.  Rockmore,  129  Ga.  582,  59 
S.  E.  291.  This  right  of  set-off  may  be  exer- 
cised by  the  bank  at  any  time  after  the 
maturity  of  the  debt,  unless  in  the  meantime 
some  claim  against  the  account  has  arisen 


which  is  superior  to  the  bank's  right  to  set- 
off. Some  of  the  authorities  hold  that  the 
bank  has  a  lien  upon  the  deposit  for  the 
amount  of  any  indebtedness  due  it  But 
liens  are  statutory,  and  in  this  state  the  bank 
has  no  lien;  and  its  right  to  retain  the 
amount  of  the  depositor's  account  depends 
upon  the  right  of  set-off.  There  is  eminent 
authority  for  the  proposition  that,  "if  the 
debt  be  matured  at  the  time  of  the  debtor's 
death,  the  bank  has  the  right  to  set-off  as 
against  heirs,  executors,  and  administrators 
of  the  deceased,  whether  the  estate  be  solv- 
ent or  insolvent,  precisely  as  it  would  have 
enjoyed  the  same  right  against  the  customer 
himself  in  his  lifetime."  1  Morse  on  Banks 
and  Banking  (4th  Ed.)  f  340;  State  Bank 
V.  Armstrong,  15  N.  0.  519. 

But  without  reference  to  the  time  when 
the  bank  may  exercise  the  right  of  set-off,  it 
is  certain  that  some  affirmative  act  is  nec- 
essary on  the  part  of  the  bank,  indicating 
its  election  to  apply  the  amount  of  the  de- 
posit account  to  the  indebtedness.  It  is  en- 
tirely optional  with  the  bank  whether  it 
shall  exercise  this  right  of  set-off.  The  bank 
may,  notwithstanding  it  holds  a  matured  ob- 
ligation of  one  of  its  depositors,  honor  his 
checks  and  pay  out  upon  his  order  the 
amount  of  his  account  It  has  been  expressly 
ruled  by  the  Supreme  Court  of  this  state 
that  even  a  surety  upon  a  matured  note  due 
a  bank  cannot  compel  the  bank  to  apply  to 
the  note  the  amount  of  the  deposit  account 
due  the  maker  of  the  note.  Davenport  v. 
State  Banking  Co.,  126  Ga.  136,  54  S.  E.  977, 
8  L.  R.  A.  (N.  S.)  944,  115  Am.  St  Rep.  68, 
7  Ann.  Cas.  1000.  In  that  case  the  Supreme 
(Uourt  quoted  approvingly  the  following  ex- 
tract from  the  opinion  of  the  Supreme  Court 
of  Pennsylvania  in  the  case  of  People's  Bank 
V.  Legrand,  103  Pa.  309,  49  Am.  Rep.  126: 
"It  is  beyond  question  that  the  bank,  in  the 
absence  of  any  special  appropriation  of  the 
deposit  by  the  depositor,  would  have  the 
right  to  apply  a  general  deposit  to  any  ex- 
isting matured  indebtedness  of  the  depos^ 
iter.  But  that  privilege  is  a  right  which  the 
bank  may  or  may  not  exercise,  in  Its  discre- 
tion. ♦  •  •  We  fully  recognize  the  rule 
that,  where  a  principal  creditor  has  the 
means  of  satisfaction  actually  or  potentially 
within  his  grasp,  he  must  retain  them  .for 
the  benefit  of  the  surety;  but  we  regard  the 
case  of  bank  deposits  as  an  exception  to  the 
rule." 

The  bank  not  being  bound  to  exercise  the 
right  of  set-off,  it  necessarily  follows  that  If. 
prior  to  the  time  when  the  right  is  claimed 
by  the  bank,  some  creditor  has  intervened 
and  by  legal  process  obtained  a  claim  upon 
the  depositor's  account,  superior  to  the  bank's 
right  of  set-off,  such  right  is  lost,  and  cannot 
be  exercised  by  the  bank.  A  year's  support 
for  the  family  of  the  decedent  is  a  part  of 
the  expenses  of  administration,  and  to  be 
preferred  above  all  other  debts,  except  those 
expressly  provided  for  by  law.    Civil  Oode, 
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I  4041.  In  tile  payment  of  tbe  debts  of  a 
decedent,  year's  support  takes  rank  over  all 
other  debts,  except  obligations  for  purchase 
money  of  property  set  apart  by  the  apprais- 
ers. See  Cirll  Code,  M  4000,  4048,  4049.  Pri- 
or to  the  passage  of  the  act  of  1003  (Giyll 
Code,  9  4049),  even  claims  for  purchase  mon- 
ey of  personal  property  were  inferior  to  the 
claim  of  a  widow  and  minor  children  for  a 
year's  support  TTUman  r.  Brunswick  Title 
Co.,  96  Ga.  025,  24  S.  E2.  409.  At  the  time 
of  the  death  of  the  plaintififs  husband  the 
bank  was  indebted  to  him  in  a  named  sum, 
on  open  account  The  title  to  this  account 
was  in  the  decedent,  for  the  reason  that  the 
bank  had  not  elected  to  exercise  its  right 
to  apply  the  amount  of  the  account  to  the 
matured  note.  This  open  account  due  by  the 
bank  was  a  part  of  the  decedent's  estate, 
and,  as  such,  was  subject  to  be  administered 
according  to  the  rules  of  distribution  provid- 
ed by  the  statutes  of  this  state.  The  ac- 
count was  set  apart  by  the  appraisers  for  a 
year's  support  for  the  widow  and  minor 
child.  E>ven  if  the  bank  had  the  right,  after 
the  death  of  the  decedent,  to  apply  his  ac- 
count to  a  matured  note  due  by  him ;  it  could 
not  do  so  after  the  account  had  been  set 
apart  by  the  appraisers  to  the  widow  and  mi- 
nor child.  In  Doyle  v.  Martin,  61  Ga.  410,  it 
was  held  that,  after  the  return  of  the  ap- 
praisers is  filed  with  the  ordinary,  the  widow 
has  sufficient  title  to  an  account  set  apart  by 
the  appraisers  to  maintain  an  action  in  her 
own  name  for  the  amount  thereof. 

It  is  not  necessary  to  decide  in  the  present 
case  whether  the  plaintiff  could  have  sued 
the  bank  on  the  account  prior  to  the  filing  of 
the  return  of  the  appraisers  with  the  ordina- 
ry, since  the  return  was  subsequently  made 
the  Judgment  of  the  court  of  ordinary,  and 
the  suit  was  not  brought  until  after  the 
rendition  of  the  Judgment  The  question  we 
decide  and  what  we  hold  is  that,  after  the 
appraisers  had  signed  their  return,  setting 
apart  the  amount  of  this  account  as  a  part 
of  year's  support  for  the  widow  and  the  mi- 
nor child,  it  was  too  late  for  the  bank  to 
exercise  its  right  of  set-off. 

Judgment  affirmed. 


02  Ga.  App.  488) 

HAINES  et  aL  T.  PATRICK.    (No.  4,S4a) 

(Court  of  Appeals  of  Georgia.     March  18, 

1913.) 

(SyUdbiu  ly  the  OouriJ 

Appeal  ano  Error  (|  1jOOO*>-^Revisw— Con- 
FUCTiNO  Evidence. 

Where  a  case  is  here  on  exceptions  to  a 
judgment  overruling  a  motion  for  a  new  trial, 
based  on  the  general  grounds,  and  no  question 
of  law  is  raised  by  the  record,  tbe  only  ques- 
tions being  issues  of  fact,  on  which  the  evidence 
was  in  conflict,  this  court  cannot  interfere. 

[BJd.  Note. — For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  ||  8860-3876,'  S9&-3960; 
Dec  big.  I  100&*] 


Error  from  C&ty  Court  of  Monticello;  A.  S. 
Thurman,  Jndge. 

Action  between  Iionislana  Haines  and  oth- 
ers and  D.  L.  Patrick.  From  the  judgment, 
Haines  and  others  bring  error.    Afllrmed. 

A.  Y.  Clement,  of  Monticello,  for  plaintiffs 
in  error.  Greene  F.  Johnson,  of  MontloelkK 
for  defendant  in  error. 

HILL,  O.  J.    Judgment  afltoned. 


(12  Gft.  App.  479) 

MUNN  V.  STATE.     (No.  4,346.) 

(Court  of  Appeals  of  Georgia.    March  18^ 

1913.) 

(Syllahiu  hy  the  OourU) 

Labcent  (f  57*)— Evidence. 

While  the  evidence  of  the  defendant's  gnilt 
of  larceny  was  weak,  still  the  testimony  was 
sufficient  to  authorize  the  jury  to  infer  that 
the  accused  entertained  the  animus  furandi 
when  he  borrowed  the  prosecutor*8  watch. 
Rice  V.  State,  6  Ga.  App.  160,  64  S.  B.  575; 
Bryant  v.  State,  8  Ga.  App.  389,  69  S.  E.  121. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §{  150,  151;    Dec  Dig.  t  57.*] 

Error  from  City  Conrt  of  TbomasTille; 
W.  H.  Hammond,  Jndge. 

Abe  Munn  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

Theodore  Titns,  of  Thomasville,  for  plain- 
tiff in  error.  Roscoe  Lnke,  SoL,  of  Thomas- 
ville, for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(12  6a.  App.  508) 

ADAMSON  et  aL  v.  McEWEN. 
(No.  4,589.) 

(Court  of  Appeals  of  Georgia.    March  18, 

1913.) 

(8yUahu§  hy  the  Court.) 

BiASTEB    AND    SEBVANT    (|    801*)— RELATION - 
8HIP-^NEOLIOkNCE  OF  SeBVANT. 

A  invited  B.  to  become  his  guest  in  an 
automobile,  for  a  trip  to  a  designated  point. 
B.  consented  to  do  so  if  A  would  permit  him 
to  pay  tbe  expenses  of  the  party  while  at  the 
point  of  destination.  The  automobile  was  driv- 
en by  a  chauffeur  of  A.  B.  had  no  interest  in 
the  automobile,  and  exercised  no  control  or 
management  over  the  chauffeur  In  the  actual 
driving  or  operation  of  the  machine.  HM, 
that  B.  was  not  liable  for  the  negligent  con- 
duct of  the  chauffeur  in  the  operation  of  the 
machine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1210-1216;  Dec  Dig.  | 
301.»] 

Error  from  City  Court  of  CarroUton ;  Jas. 
Beall,  Judge. 

Action  by  M.  P.  McEhven  against  Charles 
Adamson  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Beversed. 

Buford  Boykin  and  R.  W.  Adamson,  both 
of  CarroUton,  for  plaintiffs  in  error.  Newell 
&  Fielder,  of  CJarroUton,  for  defendant  in  er- 
ror. 
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HIIiL»  O.  X  Tbia  was  a  salt  against  four 
persons  to  recover  the  valne  of  a  mule,  al- 
leged to  have  been  killed  by  their  negligent 
conduct  In  the  running  and  operation  of  an 
automobila  A  ver diet  was  returned  against 
three  of  the  defendants,  Shirley  Boykin,  Rus- 
sell Smith,  and  Qiarles  Adamson,  and  in  fa- 
vor of  the  other  defendant,  Dave  Horton. 
Boykin,  Smith,  and  Adamson  filed  a  joint 
motion  for  new  trial,  which  was  overruled; 
and  the  Judgment  overruling  the  motion  is 
assigned  as  error.  Boykin  insists  that  the 
verdict  against  him  was  without  any  evi- 
dence to  support  it,  in  that  he  had  no  inter- 
est whatever  in  the  automobile,  had  no  pow- 
er or  control  over  the  automobile  or  the  run- 
ning of  the  same,  was  simply  riding  in  it,  as 
a  guest  of  Charles  Adamson,  who  had  invit- 
ed him  to  ride  in  it  from  Carrollton  to  Bor- 
den-Wheeler Springs,  and  that  he  owed  no 
duty  whatever  to  the  plaintiff  or  to  any  one 
else  in  connection  with  the  operation  of  the 
machine. 

It  may  be  stated  generally  that  the  evi- 
dence was  sufficient  to  support  the  verdict  as 
to  Adamson  and  Smith;  Adamson  being  in 
control  of  the  automobile  (having  borrowed 
it  from  the  owner),  and  Smith  being  the 
chauffeur,  who  was  actually  operating  and 
running  the  machine,  at  the  instance  of 
Adamson,  at  the  time  of  the  negligence  com- 
plained of.  The  material  part  of  the  evi- 
dence, in  brief,  shows  that  Adamson  Invited 
Boykin  to  go  with  him  on  a  trip  to  Borden- 
Wlieeler  Springs,  and  offered  to  furnish  the 
automobile  and  the  driver;  and  Boykin  with 
some  reluctance,  due  to  the  fact  that  he  had 
just  returned  from  Borden-Wheeler  Springs, 
agreed  to  accompany  him,  if  he  (Boykin) 
should  be  permitted  to  pay  the  hotel  expens- 
es of  the  party  while  at  Borden-Wheeler 
Springs. 

There  is  no  conflict  in  the  evidence  as  to 
these  facts,  and  from  them  we  are  clear  that 
the  verdict  as  to  Boykin  was  unauthorized, 
as  being  without  evid^ice  to  support  It.  He 
(7as  simply  an  invited  guest  of  Adamson. 
He  had  nothing  to  do  with  the  machine;  he 
did  not  pay  for  its  use ;  he  did  not  pay  for 
the  chauffeur  who  was  operating  it;  and 
therefore  no  duty  was  imposed  by  law  on 
dim  in  connection  with  the  running  and  oper- 
ation of  the  machine.  It  was  not  a  joint  en* 
terprlse  of  Adamson  and  himself ;  but,  in  so 
Tar  as  the  operation  of  the  machine  was  con- 
cerned, it  was  the  single  enterprise  of  Adam- 
son, and  the  negligence  which  caused  the  in- 
jury was  the  negligence  of  the  chauffeur. 
Smith,  who  was  operating  the  machine  for 
Adamson.  Smith  was  liable  for  the  negli- 
gence, because  it  was  his  own  individual  act; 
and  Adamson  was  liable  for  the  negligence 


of  Smith,  because  he  was  Smith's  employer, 
and  consequently  liable  for  the  acts  of  neg- 
.ligence  of  his  servant  Under  the  law  no  one 
can  be  required  to  pay  damages,  unless  he 
violates  some  duty  which  the  law  imposes  up- 
on him  with  reference  to  the  party  damaged. 
*'Wh»e  no  duty  exists  or  obligation  rests, 
though  injuries  may  be  sustained,  no  liabili- 
ty accrues."  Neff  v.  Broom,  70  Qsl  26a 
Where  a  person  riding  with  another  as  the 
latter's  guest  or  companion  is  injured  by  the 
negligence  of  a  third  person,  "contributory 
negligence  of  the  driver  is  not  imputable  to 
the  injured  person,  unless  the  injured  person 
was  in  a  position  to  exercise  authority  or 
control  over  the  driver,  or  failed  to  exercise 
such  care  as  he  could  and  should  have  exer- 
cised, under  the  particular  circumstances,  to 
protect  himself.*'  Colorado  &  Sou.  Ry.  Go.  v. 
Thomas,  33  Colo.  519,  81  Pac  803, 70  L.  R.  A. 
681,  3  Ann.  Gas.  700.  Under  this  principle 
Boykin,  who  was  simply  the  guest  and  com- 
panion of  Adamson,  could  not  be  chargeable 
with  the  negligence  of  the  driver  who  was 
running  Adamson's  automobile;  for,  being 
simply  a  guest,  he  had  no  control  or  author- 
ity over  the  driver.  In  the  case  of  Dale  v. 
Denver  City  Tramway  Co.,  173  Fed.  780,  97 
G.  a  A.  511,  19  Ann.  Gas.  1223,  it  is  held 
that  the  negligence  of  a  chauffeur  driving  an 
automobile  is  not  imputable  to  a  person  rid- 
ing in  the  automobile,  but  having  no  control 
over  It  See,  in  this  connection,  the  case  of 
Little  V.  Hackett,  116  U.  a  366,  6  Sup.  Ct 
391,  29  Xi.  Ed.  052.  In  the  case  of  Clarke  v. 
Ck>nnecticut  Co.,  83  Gonn.  219,  76  AtL  523,  It 
is  said:  "A  gratuitous  passenger,  in  no  mat- 
ter what  vehicle,  is  not  expected,  ordinarily, 
to  give  advice  or  direction  as  to  its  control 
and  management" 

We  deduce  from  these  authorltieB,  as  well 
as  from  the  general  principle  on  the  sub ject» 
that,  where  one  is  injured  by  the  negligent 
conduct  of  the  driver  of  an  automobile,  a 
person  who  is  riding  in  the  automobile  sim- 
ply as  an  invited  guest,  and  who  has  no  con- 
trol or  management  of  the  machine  or  of  the 
driver  and  no  interest  in  the  automobile^ 
cannot  be  held  liable  for  the  negligent  con* 
duct  of  the  chauffeur;  that  In  riding  in  the 
automobile  under  these  circumstances  he  is 
not  engaged  in  a  common  or  joint  enterprise 
with  the  owner  or  the  chauffeur;  and  the 
fact  that  the  guest  has  agreed  to  pay  the  ex- 
penses of  the  party  after  they  have  arrived 
at  their  destination  does  not  alter  the  legal 
conclusion  to  be  drawn  from  the  facts  above 
stated. 

We  therefore  think  that  the  motion  tar 
new  trial,  as  to  Boykin,  should  have  been 
granted;  and  the  judgment  as  to  him,  in 
overruling  the  motion,  is  reversed. 
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(114  Va.  7«) 

EGGBORN  y.  SMITH. 

(Sopreme  Conn  of  Appeals  of  Virginia.    March 

20,  1913.) 

Mortgages  (|  533*)  —  "Real  Pbopbbty*'  ob 

"Personal  Pbopxbtt"— Bock  and  Earth 

Placed  on  Land. 

PlaintifT's  husband  for  a  consideration  per- 
mitted a  railroad  company  to  deposit  rock  and 
earth-  on  certain  land  belonging  to  him;  the 
contract  contemplating  that  all  such  material 
not  removed  before  the  work  of  double-track- 
ing the  railroad  should  be  completed  should  re- 
main permanently.  He  then  executed  a  deed 
of  trust  of  the  land  without  reservinjs  the  ma- 
terial 80  deposited,  and  on  the  morning  of  the 
day  the  land  was  sold,  on  foreclosure  of  the 
deed,  he  attempted  to  convey  such  material  as 
personalty  to  complainant.  This  deed  was  not 
recorded  until  after  the  sale,  and  no  notice  was 
given  thereof  to  the  purchaser.  Complainant 
made  no  effort  to  remove  the  material  or  to  as- 
sert any  claim  thereto  until  five  years  after  its 
deposit,  when  it  had  been  largely  overgrown 
with  vegetation.  Held,  that  the  material  was 
realty  and  not  personal  property,  and  passed  to 
the  purchaser  on  foreclosure  of  the  trust  deed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  11  1554,  1565,  1565^ ;  Dec.  Dig.  i 
633.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5346-5358;  vol.  8,  p.  7753;  vol.  7, 
pp.  {^39-5951.] 

Error  to  Circuit  Court,  Culpeper  County. 

Detinue  by  M.  E.  R.  Smith  against  E.  J. 
Eggfoorn  to  recover  certain  dirt  and  rock 
placed  on  land  formerly  belonging  to  plain- 
tiff's husband  under  a  contract  between  him 
and  the  railroad  company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  following  are  the  instructions  given 
and  those  refused  to  defendant: 

Those  given  for  plaintiff  were: 

"No.  1.  The  court  instructs  the  Jury  that, 
to  convert  a  chattel  into  a  real  fixture,  the 
person  making  the  annexation  must  intend 
to  make  such  chattel  thereby  a  permanent 
addition  to  the  realty,  such  intention  being 
evidenced  by  the  maimer  in  which  the  fix- 
ture is  annexed,  its  adaptability  to  the  use 
to  which  the  land  was  being  put,  and  the 
conduct  of  the  party  with  respect  thereto; 
and  if  the  jury  believe  from  the  evidence  that 
the  Southern  Railway  Company  severed  the 
rock  in  controversy  ftom  its  land,  and  haul- 
ed the  same  and  piled  it  upon  the  land  of 
S.  R.  Smith,  and  agreed  with  said  Smith 
that,  upon  the  completion  of  its  work  at 
that  place,  the  said  rock  should  become  the 
property  of  the  said  Smith,  then,  until  the 
completion  of  the  said  work,  the  said  rock 
were  the  personal  property  of  the  railroad 
company,  upon  the  land  of  said  Smith ;  and 
if  the  Jury  further  believe  from  the  evidence 
that  Smith,  when  he  so  acquired  the  said 
rock,  did  so  without  Intending  to  permanent- 
ly annex  and  make  them  a  part  of  his  land, 
but  intended  to  hold  them  for  sale  or  use  as 
mateHal  for  ballast,  road  building,  or  other 
like  purpose  to  ;  which  they  were  adapted, 


and  if  they  further  believe  from  the  evidence 
that  said  rock  had  been  blasted  and  shir- 
ered  and  in  their  then  condition  were  suit- 
able for  and  adapted  to  such  use,  rather  than 
for  the  purposes  for  which  the  said  land  was 
being  used»  and  that  the  conduct  of  said 
Smith  with  respect  to  said  rode  was  con- 
sistent with  his  said  purpose,  then  the  said 
rock  became  and  were  his  personal  proper- 
ty, and  did  not  pass  under  the  subsequent 
conveyances  of  said  land  through  which  the 
defendant  claims,  and  they  should  find  for 
the  plaintiff. 

*'No.  2.  The  court  instructs  the  Jury  that 
one  of  the  potent  facts  to  be  considered  as 
indicating  the  intention  of  the  annexor,  and 
as  determining  the  character  of  the  article 
as  a  fixture  or  not,  is  its  character  as  relat- 
ed to  the  uses  to  which  the  land  has  been 
appropriated,  it  being  regarded  as  a  fixture 
only  in  case  it  is  in  its  character  adapted 
to  the  use  to  which  the  land  is  devoted;  and 
in  determining  whether  or  not  S.  Russell 
Smith  intended  that  the  rock  in  controversy 
should  become  a  part  of  his  land,  or  be  used 
and  disposed  of  as  personal  property,  they 
should  take  into  consideration  the  previous 
character  and  condition  of  said  land,  and 
the  use  to  which  it  was  put,  the  adaptability 
of  said  rock  to  the  purposes  for  which  said 
land  was  being  used  as  compared  with  their 
adaptability  for  use  as  personal  property; 
and  if  they  believe  from  the  evidence  that 
said  rock  were  not  adapted  to  the  purposes 
for  which  the  land  was  being  used,  but  were 
adapted  to  use  as  personal  property,  the 
presumption  is  that  they  were  personal  prop- 
erty intended  for  the  use  to  which  they  were 
adapted. 

VNo.  3.  The  court  instructs  the  Jury  that, 
if  they  believe  from  the  evidence,  under  the 
Instructions  of  the  court,  that  the  rock  sued 
for  were  personal  property  when  placed  on 
the  land  of  S.  R.  Smith,  the  burden  of  proof 
is  on  the  defendant  to  show,  by  a  preponder- 
ance of  evidence,  that  they  were  converted 
by  him  into  real  estate.** 

"No.  5.  The  court  instructs  the  Jury  that, 
if  they  believe  from  the  evidence,  under  the 
instructions  of  the  court,  that  the  rock  sued 
for  were  personal  property,  the  owner  there- 
of had  the  right  to  hold  the  same  until  such 
time  as  in  his  judgment  it  was  to  his  interest 
to  dispose  of  them  or  make  use  thereof,  with- 
out being  deemed  to  have  converted  the 
same  into  real  estate;  and  the  mere  length 
of  time  which  he  has  so  held  them  upon  his 
laud  is  not  of  itself  sufficient  to  rebut  the 
presumption  that  they  are  personalty  or  to 
prove  a  conversion  thereof  by  him  into  real 
estate. 

"No.  6.  The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  it  was 
apparent  from  an  inspection  of  the  rock 
sued  for,  as  piled  upon  the  lands  of  S.  R. 
Smith,  that  said  rock  ware  not  originally  a 
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part  of  said  land,  but  had  been  severed  and 
brought  from  the  land  of  another  and  piled 
upon  the  land  of  said  Smith,  and  that  said 
rock  were  in  no  way  adapted  to  the  use 
which  was  being  made  of  said  land,  and 
were  only  suitable  for  use  as  peronal  prop- 
erty, such  as  material  for  ballast,  road  con- 
struction, and  the  like,  the  presumption 
would  be  that  said  rock  were  personal  prop- 
erty, and  purchasers  of  said  land  would  be 
effected  with  notice  of  the  facts  which  an 
inspection  of  the  property  itself  disclosed, 
as  well  as  of  such  facts  as  by  the  use  of 
ordinary  care  and  diligence  they  might  have 
obtained  knowledge  of." 

Those  refused  to  defendant  follow: 

"No.  1.  The  court  instructs  the  jury  that 
land  signifies  any  ground  forming  a  part  of 
the  earth^s  surface,  whether  soil  or  rock  or 
water  covered;  that  it  is  the  solid  material 
of  the  earth,  whatever  may  be  the  ingredients 
thereof,  whether  soil  or  rock  or  other  sub- 
stance; and  if  you  believe  from  the  evi- 
dence that  the  Southern  Railway  Company 
or  H.  H.  Thrasher  &  Co.  acquired  of  S.  Rus- 
sell Smith  the  right  to  place  upon  the  lands 
then  owned  by  him  earth  and  rock  taken 
from  a  railroad  cut  near  by,  with  the  under- 
standing that  the  said  earth  and  rock,  when 
so  placed,  should  be  the  property  of  the  said 
Smith,  and  that,  in  pursuance  of  the  said 
contract,  the  said  Southern  Railway  Com- 
pany or  H.  H.  Thrasher  &  Co.  did  place  up- 
on the  lands  of  the  said  S.  Russell  Smith 
rock  and  soil,  whether  intermingled  or  not, 
then  the  said  rock  and  soil  became  a  part 
of  the  lands  of  the  said  Smith  upon  which 
placed,  and  passed  as  land  under  the  deed 
of  trust  to  John  B.  Miller,  trustee,  and  is 
real  estate  in  the  hands  of  the  purchaser 
from  the  said  trustee,  and  cannot  be  recov- 
ered in  this  suit. 

"No.  2.  The  court  Instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
said  S.  Russell  Smith  got  from  the  Southern 
Railway  Company  $1,100  for  the  right  to 
pile  the  waste  from  the  railroad  cut  upon 
his  lands,  and  for  the  temporary  use  of  a 
portion  of  his  land  as  a  right  of  way,  then 
the  adaptability  of  the  said  waste  for  the 
uses  of  the  said  land  is  not  to  be  considered 
by  the  Jury  in  ascertaining  whether  the  said 
Smith  intended  to  use  such  waste  as  real 
estate  or  personal  property. 

"No.  3.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
Southern  Railway  Company  acquired  from 
S.  Russell  Smith  the  right  to  waste  rock 
and  earth  taken  from  the  cut  being  excavat- 
ed by  it  upon  the  land  of  the  said  Smith, 
and  did  so  waste  the  said  rock  and  earth, 
piling  it  in  different  piles  with  the  under- 
standing that  same  should  be  the  property 
of  the  said  Smith,  then  the  said  rock  and 
earth  became  a  part  of  the  real  estate  upon 
which  placed,  and  would  pass  as  such,  un- 
less same  was  reserved  under  a  deed  for 


the  said  real  estate,  unless  said  Smith  did 
some  act  other  than  talking  of  selling  it,  to 
show  he  intended  to  utilize  it  as  personal 
property. 

"No.  4.  The  court  instructs  the  jury  that 
rock,  in  the  common  acceptation  of  the  term, 
is  real  estate;  and  where  land  is  conveyed 
with  rock  located  thereon,  unless  the  rock  is 
reserved  on  the  face  of  the  deed,  it  passes 
to  the  grantee  in  the  deed  along  with  the 
land  conveyed,  and  this  is  true  whether  the 
rock  is  piled  up  or  scattered  over  the  land 
conveyed. 

"No.  6.  The  court  further  instructs  the 
jury  that,  if  S.  R.  Smith  claimed  the  rock 
at  the  time  of  the  conveyance  from  himself 
to  J.  B.  Miller,  trustee,  he  should  have  no- 
tified the  said  Miller  of  his  claim  at  the  time 
of  the  conveyance  to  him ;  and,  if  he  failed 
to  do  so,  the  rock  passed  to  Miller,  trustee, 
under  the  deed  conveying  the  land,  as  a  part 
of  the  land;  and  the  burden  is  upon  the 
plaintiff  to  show,  by  a  preponderance  of  the 
evidence,  that  such  notice  was  given;  and 
this  is  true  notwithstanding  the  jury  may 
believe  the  rock  was  personal  property. 

"No.  6.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
Southern  Railway  Company  acquired  of  S. 
Russell  Smith  the  right  to  waste  its  rock  and 
material  taken  from  the  railroad  cut  near 
the  land  of  the  said  Smith  upon  the  said 
land,  with  the  understanding  that  such 
waste  material  was  to  be  the  property  of 
the  said  Smith  after  the  railroad  company 
had  finished  therewith,  and  did  so  place 
same  upon  the  land,  and  the  said  Smith  had 
in  his  mind  an  idea  that  he  might  thereafter 
be  able  to  sell  and  dispose  of  the  said  ma- 
terial at  some  future  date,  if  he  got  a  price 
satisfactory  to  himself,  and  would  not  sell 
unless  he  did  get  a  satisfactory  price,  then 
there  was  no  fixed  determination  in  his  mind 
to  remove  the  material  from  the  land,  except 
in  the  contingency  of  obtaining  a  satisfac- 
tory price  therefor,  and  he  cannot  be  said 
to  have  intended  it  as  personal  property,  un- 
less he  could  get  a  price  at  which  he  was 
willing  to  sell  it. 

"No.  7.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
rock  in  the  declaration  mentioned  is  a  pile 
covering  an  acre  or  more  of  land,  such  pile 
consisting  of  earth,  rock  dust,  and  rock  of 
all  sizes  from  the  most  minute  particle  up 
to  rock  taking  several  men  to  lift,  and,  from 
an  inspection  of  the  rock  and  the  land  ad- 
joining, that  this  pile  of  material  is  evi- 
dently waste  from  a  deep  railroad  cut,  and 
that  it  had  lain  upon  the  land  in  question 
from  the  time  of  its  excavation  from  the 
said  cut  in  1903  or  1904  without  being  dis- 
turbed in  any  particular  to  the  time  of  the 
conveyance  of  S.  Russell  Smith  to  John  B. 
Miller,  trustee,  then  the  said  rock  and  other 
material  therewith  mixed  is  presumably  real 
estate,  and  the  burden  Is  upon  the  plaintiff 
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to  show  that  he  did  some  overt  act  or  acts 
of  which  the  defendant  had  notice  or  the 
public  generally  could  have  seen,  indicating 
an  intention  to  remove  the  said  rock  and  use 
it  as  personal  property. 

*'No.  8.  The  court  further  instructs  the 
Jury  that  if  they  believe  from  the  evidence, 
when  the  land  on  which  the  rock  in  question 
is  located  was  conveyed  to  J.  B.  Miller,  trus- 
tee, it  was  piled  or  scattered  over  from  an 
acre  and  a  half  to  two  acres  of  the  land 
conveyed,  and  from  two  to  ten  feet  deep, 
with  an  annual  growth  of  grass,  weeds,  and 
vegetation  thereon,  then,  unless  they  believe 
from  the  evidence  tliat  the  appearance  of  the 
rock  pile  itself  was  sufficient  to  put  a  rea- 
sonable man  on  notice  that  the  said  rock 
was  claimed  as  personal  property,  they  must 
flud  for  the  defendant ;  and  this  is  true  not- 
withstanding they  further  believe  from  the 
evidence  that  the  said  Smith  did  claim  the 
rock  as  personalty  and  treated  it  as  such/' 

Grlmsley  &  Miller,  of  Culpeper,  for  plain- 
tiff in  error.  Waite,  Perry  &  Jeffries,  of  Cul- 
peper, for  defendant  in  error. 

CARDWELL,  J.  The  subject  of  this  con- 
troversy is  a  lot  of  earth,  dust,  and  rock, 
from  the  smallest  particles  to  rock  weighing 
several  hundred  pounds,  distributed  over 
about  two  acres  of  land,  in  various  depths 
from  a  foot  or  two  to  eight  or  ten  feet ;  and 
the  facts  out  of  which  the  controversy  arises 
are  as  follows: 

In  1903  and  1904  the  Southern  Railway 
Company  was  engaged  in  double-tracking  its 
railroad  through  the  county  of  Culpeper,  and 
in  so  doing  it  became  necessary  for  It  to  ex- 
cavate a  very  deep  and  long  cut  Just  south 
of  the  town  of  Culpeper;  a  portion  of  the 
right  of  way  for  the  new  track  having  been 
purchased  by  the  company  of  S.  Russell 
Smith.  In  the  construction  of  its  new  track, 
it  became  necessary  for  the  company  to  tem- 
porarily change  a  county  road,  and  to  pro- 
vide a  place  on  which  to  deposit  the  earth 
and  other  materials  to  be  removed  from  the 
new  cut  For  these  purposes  the  company 
entered  Into  a  written  contract  with  Smith, 
through  A.  N.  Peyton,  one  of  its  agents, 
whereby,  in  consideration  of  the  sum  of  $1,- 
100  paid  him.  Smith  granted  to  the  company 
the  privilege  of  using  a  strip  of  his  land  to 
be  used  by  the  public  as  a  road  during  the 
construction  of  the  company's  work,  and  also 
the  right  to  use  and  occupy  certain  other  por- 
tions of  the  lands  of  Smith  upon  which  the 
company's  contractors  and  employes  might 
dump  the  stone  and  dirt  to  be  taken  from 
the  cut  near  his  land,  and  for  other  purposes 
in  carrying  out  the  company's  work  of  dou- 
ble-tracking its  roadbed.  This  contract  fur- 
ther stipulated  that  the  road  to  be  used  tem- 
porarily by  the  public  over  Smith's  land  was 
to  be  restored  to  its  former  location  upon 
the  completion  of  the  said  cut. 

In  making  the  cut,  the  first  material  taken 


was  principally  earth,  which  was  hauled  by 
cars  and  dumped  in  part,  at  Smith's  request, 
so  as  to  fill  and  somewhat  grade  an  old  road 
upon  Smith's  land,  and  the  residue  of  the 
earth  was  placed  upon  the  side  of  a  hill. 
After  working  down  Into  the  cut,  those  en- 
gaged in  its  excavation  came  to  a  stratum  of 
almost  solid  rock,  which  had  to  be  blasted 
with  dynamite,  and,  after  being  so  blasted, 
was  hauled  out  by  means  of  tram  cars, 
drawn  by  mules,  and  evenly  spread  or  dump- 
ed in  a  little  valley  between  two  hills  below 
where  the  earth  taken  from  the  cut  was 
deposited  upon  Smith's  land;  the  earth  and 
rock  together  covering  about  two  acres  of 
the  land  adjacent  to  the  company's  right  of 
way,  and  filling  certain  hollows  and  low  places 
in  the  land,  the  rock  at  some  points  in  the 
hollows  and  low  places  being  piled  above  the 
original  surface  of  the  land  eight  or  ten  feet, 
while  at  other  places  the  material  was  so 
scattered  or  placed  that  it  was  only  one  or 
two  feet  deep,  the  top  of  all  presenting  a 
comparatively  level  surface. 

The  work  on  the  cut  was  completed  in 
1904,  and  the  rock  and  earth  therefrom  has 
remained  where  placed  upon  the  land  of 
Smith,  without  being  disturbed ;  a  great  deal 
of  the  rock  having  disintegrated,  and  over 
which  vegetation  has  grown,  finding  root  in 
the  earth  mingled  with  the  rock  and  soil  by 
the  disintegration  of  the  rock  itself. 

In  1009  Smith  executed  a  deed  of  trust  to 
John  B.  Miller,  trustee,  on  the  tract  of  land 
on  which  the  waste  material  taken  from  the 
railway  company's  cut  had  been  deposited, 
securing  certain  of  his  creditors;  but  no 
reservation  of  the  material  so  deposited  was 
made  in  this  deed  of  trust,  which  deed  cov- 
ered the  entire  tract  of  land,  containing 
about  60  acres,  and  certain  other  property  of 
Smith's  located  in  the  town  of  Culpeper. 
Under  the  deed.  Miller,  trustee,  advertised 
and  sold  on  November  20, 1909,  the  said  tract 
of  land  as  well  as  the  property  in  the  town 
of  Culpeper.  Smith,  who  it  seems  represent- 
ed Mrs.  Smith  then  and  theretofore  in  all 
business  matters,  attended  the  sale  of  the 
property  in  the  town,  but  not  the  sale  of  the 
tract  of  land  upon  which  the  waste  from  the 
railroad  cut  had  been  deposited,  although 
the  sale  was  made  on  the  same  day  and 
about  an  hour  after  the  sale  in  the  town, 
and  the  distance  between  the  tract  of  land 
and  the  town  property  being  about  a  mile, 
both  sales  being  made  on  the  premises.  In- 
stead of  attending  the  sale  of  the  tract  of 
land.  Smith  wrote  a  letter  the  evening  be- 
fore to  Miller,  trustee,  cautioning  him  to 
make  the  sale  according  to  the  terms,  etc..  of 
the  trust  deed,  and  to  settle  his  accounts  as 
trustee  according  to  law,  showing  what  dis- 
position he  made  of  the  purchase  money; 
but  in  the  letter  no  mention  was  made  of  the 
rock  or  other  material  deposited  on  the  land. 

On  the  morning  of  this  sale  Smith  exe- 
cuted a  deed  to  his  wife,  M.  E.  R.  Smith,  in 
which  he  claimed  said  waste  to  be  liis  per- 
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sonal  estate  and  undertook  to  convey  it  to 
her,  which  deed  was  not  recorded  until  four 
days  after  the  sale;  and  Smith,  although 
he  knew  the  land  was  to  be  sold  that  day, 
gave  no  notice  of  the  deed  from  himself  to 
his  wife,  and  allowed  the  land,  with  the  de- 
posit of  rock,  etc.,  thereon  to  be  sold;  nor 
did  he  intimate  to  any  one  interested  in  the 
sale  his  intention  to  claim  the  rock  as  per- 
sonal property.  At  the  sale  of  the  land, 
John  M.  Colvin  became  the  purchaser,  but 
afterwards  assigned  his  purchase  to  the  Cul- 
peper  National  Bank,  to  which  the  trustee 
made  a  deed.  Afterwards,  on  April  12,  1912, 
the  said  bank  conveyed  said  land  to  E.  J. 
Eggborn. 

Mrs.  Smith,  to  whom  her  husband,  S.  Rus- 
sell Smith,  undertook  to  convey  said  rock 
on  November  20,  1909,  made  no  effort  to  re- 
move the  same  or  assert  any  claim  thereto 
until  a  corporation,  in  which  E.  J.  Eggborn 
is  interested,  secured  a  contract  for  macad- 
amizing the  streets  of  the  town  of  Culpeper 
and  began  to  use  said  rock,  etc.,  in  so  doing, 
whereupon  Mrs.  Smith  instituted  this  action 
of  detinue  to  recover  of  Eggborn  the  said 
rock  or  the  value  thereof,  claimed  by  her  to 
be  $16,000;  and  at  a  trial  of  the  cause  the 
jury,  under  the  Instructions  of  the  court, 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $2,500,  which  verdict  the  court  refused 
to  set  aside,  and  entered  judgment  thereon, 
to  which  judgment  this  writ  of  error  was 
awarded  the  defendant 

The  question  presented  is  one  of  the  first 
impression  in  this  state,  and  has  been  passed 
on  in  only  a  few  cases  by  the  courts  in  other 
jurisdictions,  so  far  as  the  reported  cases 
show. 

It  has  been  put  beyond  question  by  the  au- 
thorities, with  little  or  no  dissent,  that  rock 
naturally  is  a  part  of  land,  just  as  are  all 
other  substances  from  which  the  earth  in  its 
comprehensive  sense  is  formed;  therefore  the 
precise  and  controlling  question  to  be  consid- 
ered in  this  case  is  whether  the  rock  in  dis- 
pute has  lost  its  character  as  real  estate  by 
being  blasted  and  taken  from  the  particular 
land  where  placed  by  the  hand  of  nature, 
and  deposited,  commingled  with  earth,  upon 
other  land. 

The  contract  between  the  railway  company 
and  S.  Russell  Smith,  under  which  the  for- 
mer acquired  the  right  to  place  the  waste 
material  from  its  cut  upon  the  latter's  land, 
reserved  no  interest  in  this  waste  or  any 
part  thereof  to  the  railway  company;  nor 
la  there  anything  in  the  contract  to  indicate 
that  the  use  to  be  made  of  the  land  as  a 
dumping  ground  for  this  material  was  to  be 
temporary  only;  the  word  '^temporary"  be- 
ing used  in  the  contract  only  with  reference 
to  the  road  secured  under  the  contract  over 
Smith's  land,  for  the  use  of  the  public,  until 
the  work  of  the  railway  company  double- 
tracking  its  road  at  that  point  was  com- 
pleted. Smith  testified  that  it  was  agreed 
de  hors  the  contract  between  him  and  A.  N. 


Peyton,  acting  for  the  railway  company, 
that  the  company  was  to  use  such  portion 
of  the  material  placed  upon  the  land  of 
Smith  as  it  saw  fit  for  ballast;  but  this  priv- 
ilege given  the  company  was  to  be  exercised, 
if  at  all,  while  the  company  was  double- 
tracking  its  road  through  the  cut,  and  was 
to  expire  when  the  work  was  completed, 
which  was  the  case  eight  years  before  this 
suit  was  brought,  so  that  there  is  nothing 
in  the  written  contract  itself,  or  the  alleged 
oral  agreement  between  Smith  and  Peyton, 
to  indicate  an  intention  on  the  part  of  those 
parties  other  than  that  of  leaving  permanent- 
ly, upon  Smith's  land,  such  material  as  the 
company  deposited  thereon  which  had  not 
been  used  by  the  railway  company  for  bal- 
last before  the  completion  of  its  work  in  the 
cut. 

That  Smith  could  not  by  a  mental  process 
make  such  material  real  estate  or  personal 
property  at  his  option,  as  seems  to  be  con- 
tended by  the  plaintiff,  is  too  clear  to  admit 
of  argument. 

It  is  the  contention  of  the  plaintiff  that, 
in  order  that  the  rock,  etc.,  deposited  on 
Smith's  land  may  become  annexed  thereto 
as  a  part  of  the  land,  the  annexation  must 
have  been  made  by  Smith  and  not  by  the 
railway  company;  that  the  appearance  of 
the  rock  was  such  that  purchasers  of  the 
land  would  be  effected  with  notice  of  the 
facts  which  an  inspection  of  the  property 
disclosed,  as  well  as  of  such  facts  as  by  the 
use  of  ordinary  care  and  diligence  they  might 
have  obtained  knowledge  of;  that  it  was  a 
question  for  the  jury  to  decide  whether  or 
not  the  character  and  appearance  of  the  rock 
itself  was  suflBclent  to  put  Miller,  trustee,  and 
purchasers  claiming  under  him,  on  notice; 
it  being  conceded  that  even  though  it  was 
intended  by  Smith  that  the  rock  should  be 
personal  property,  and  he  talked  with  the 
railroad  oflScIals  about  selling  it  to  the  rail- 
road, the  title  to  the  rock  passed  with  the 
land  to  Miller,  tnistee,  unless  Miller  at  that 
time,  or  prior  thereto,  had  notice,  actual  or 
constructive,  .that  Smith  claimed  the  rock  as 
personalty.  In  other  words,  the  plaintiff  In- 
vokes as  applicable  to  the  facts  of  this  case, 
not  only  the  doctrine  of  the  law  as  to  con- 
structive notice,  but  the  law  with  respect 
to  fixtures  annexed  to  a  freehold. 

On  the  other  hand,  ^the  defendant  con- 
tended in  the  lower  court,  and  contends  here, 
that  the  doctrine  as  to  constructive  notice 
has  no  application  to  the  case  that  when 
the  railway  company  placed  the  rock  in  ques- 
tion, which  in  its  nature  was  real  estate, 
upon  Smith's  land,  with  no  intention  of  ever 
reclaiming  it,  it  became  thereby  a  part  of 
the  real  estate  on  which  placed:  and  that  as 
Miller,  trustee,  did  not  have  actual  notice, 
or  notice  appearing  of  record,  that  the  rock 
was  claimed  by  Smith  as  his  personal  prop- 
erty, the  title  to  the  rock  passed  with  the 
land  to  Miller,  trustee,  and  by  saccessive 
conveyances  to  the  defendant 
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The  trial  court  adopted  the  view  of  the 
case  contended  for  by  plaintiff,  rejecting  that 
of  the  defendant  on  all  materials  points,  and 
Instructed  the  Jury  accordingly. 

We  do  not  deem  it  at  all  necessary  to  re- 
view here  the  Instructions  given  for  the  plain- 
tiff or  those  asked  by  the  defendant  and  re- 
fused. 

In  Blowett  v.  Tregonning,  111  Eng.  Rep. 
(Ad.  A  El.  Reprint)  524,  the  opinion  by  t»at- 
terson,  J.,  says:  "I*  am  of  opinion  that,  when 
anything  in  the  nature  of  soil  is  blown  or 
lodged  upon  a  man's  close,  it  is  a  part  of 
his  close.  •  •  •  It  can,  we  think,  make 
no  difference  whether  by  evulsion  or  alluvion, 
or  other  actions  of  tJbie  elements,  the  soil 
of  one  person  is  transferred  to  the  land  of 
another,  or  is  placed  there  by  the  voluntary 
act  of  the  former  o^vner,  with  the  consent  of 
the  other  party,  with  the  Intention  of  leav- 
ing it  there  permanently." 

The  only  cases  to  which  we  have  been 
cited  or  have  been  able  to  find  exactly  in 
point  here  are  Lacustrine  Fertilizer  Co.  v. 
Lake  Guano  Co.,  82  N.  Y.  476,  and  Ellis  v. 
Wren,  84  Ky.  254,  1  S.  W.  440. 

In  the  first-named  case  the  subject  of  the 
controversy  was  a  deposit  or  bank  of  marl 
which  had  been  excavated  Jn  making  a  chan- 
nel to  turn  6he  water  of  the  Canandaigua 
river  for  canal  purposes  through  the  land 
of  one  Torrey,  which  marl  had  been  deposited 
on  his  land.  The  marl  underlaid  a  stratum 
of  muck  about  four  feet  in  depth,  and,  in 
removing  the  soil  from  the  excavation,  the 
muck  was  thrown  out,  and  the  underlying 
marl  was  afterwards  excavated  and  depos- 
ited over  the  muck  on  the  banks  of  the* cut, 
and  the  mounds  of  muck  and  marl  made  by 
the  deposit  remained  undisturbed  until  ]865, 
when  Torrey,  who  had  remained  the  owner 
of  the  land,  on  January  6, 1865,  conveyed  his 
farm,  including  the  land  on  which  the  marl 
had  been  deposited,  to  one  Spaudling,  by  war- 
ranty deed  containing  this  exception:  "Ex- 
cepting the  l>ed  or  deposit  of  marl  on  both 
banks  of  the  Canandaigua  river  which  passes 
through  said  land;  and  it  is  an  express 
stipulation  and  agreement  between  the  par- 
ties hereto  that  the  said  marl  may  remain 
on  said  land  for  ten  years  from  the  date  of 
this  indenture,  and  that  the  party  of  the 
first  part  may,  at  any  time  within  said  ten 
years,  remove  a  part  or  the  whole  of  sadd 
marl." 

The  opinion  in  that  case,  in  disposing  of 
the  question  involved  in  the  case  we  now 
ha\e  in  Judgment,  said:  "When  this  convey- 
ance was  made,  the  marl  was  part  of  Tor- 
rey's  land.  It  was  a  part  of  the  soil  when 
excavated;  and  its  character  as  land  was 
not  changed  by  reason  of  its  displacement 
from  the  bed  it  originally  occupied,  and  its 
deposit  on  the  land  of  Torrey.  It  was  not 
deposited  with  a  view  to  reuioval.  The  val- 
ue of  the  marl  as  a  fertilizer  was  not  known 
until  about  the  time  of  Torrey's  conveyance 
to  Spaudling.     It  was  not  severed  from  the 


land  as  timber  trees  cut  by  the  owner,  or 
as  coal  or  minerals  mined  and  deposited  on 
the  surface,  with  a  view  to  sale  as  chattels. 
By  the  deposit  it  became  incorporated  with 
and  a  part  of  the  soil  where  it  was  deposited ; 
and  after  as  before  the  deposit  it  was  a  part 
of  Torrey's  freeliold.  It  does  not  appear 
that  the  state,  before  cutting  the  channel, 
had  acquired  the  title  through  which  it  was 
made.  But  if  that  fact  had  been  shown,  it 
would  not,  we  think,  have  changed  the  con- 
clusion that  the  marl,  when  deposited,  be- 
came a  part  of  the  land  on  which  it  was 
placed.  Soil  removed  from  the  land  of  one 
person  and  placed  upon  the  land  of  another 
by  his  consent,  without  any  intention  on  the 
part  of  the  former  to  reclaim  it,  or  any 
agreement  authorizing  him  to  remove  it, 
becomes  a  part  of  the  land  of  the  latter." 

The  opinion  further  says:  "The  position 
and  rights  of  Torrey  under  the  deed  were, 
we  think,  precisely  similar  to  what  they 
would  have  been  if  Spaudling  had  owned 
the  land  and  had  granted  to  Torrey  the 
beds  of  marl,  with  the  same  right  of  removal 
as  is  contained  in  Torrey's  deed.  Tbe  ex- 
ception was  of  an  interest  in  the  land  con- 
veyed; but  it  was  an  interest  terminable 
at  the  expiration  of  the  ten  years.  It  was  in 
legal  effect  a  reservation  to  Torrey  of  so 
much  of  the  marl  as  he  should  remove  from 
the  premises  within  that  time.  If  the  right 
of  removal  was  not  exercised  within  the 
time  limited,  the  right  was  gone,  and  Tor- 
rey's grantee  would  thereafter  hold  the  land 
and  the  marl,  relieved  from  the  burden  cre- 
ated by  the  exception." 

In  other  words,  the  court  held  that,  the 
marl  not  having  been  removed  within  the  ten 
years,  it  became  and  thereafter  remained 
a  part  of  the  land  itself  as  though  there 
had  not  been,  during  the  ten  years,  a  sever- 
ance of  the  title  to  the  marl  from  that  to 
the  land  itself.  So  that  if  there  was,  as 
Smith  testifies  in  this  case,  an  agreement  be- 
tween him  and  Peyton  that  the  railway  com- 
pany might  take  and  remove  a  part  of  the 
rock  in  question  for  use  as  ballast  in  the 
completion  of  the  work  it  was  then  doing 
in  the  cut  when  that  work  was  completed, 
as  it  was  eight  years  or  more  before  this 
suit  was  brought,  the  alleged  agreement  be- 
tween SmiQi  and  Peyton  terminated,  and 
the  rock  was  to  be  thereafter  regarded,  with 
respect  to  its  relation  to  the  land  upon  which 
it  had  been  deposited,  as  though  said  agree- 
ment had  never  been  made.  The  alleged 
agreement  betwen  Smith  and  Peyton,  there- 
fore, cannot  avail  the  defendant  in  this  case, 
and  she  has  to  rely  upon  the  doctrine  of 
"constructive  severance,"  which  cannot  be 
applied '  in  a  case  like  this  to  defeat  the 
rights  of  subsequent  purchasers,  under  the 
recording  acts.  Lacustrine  Per.  Co.  v.  Lake 
Guano  Co.,  supra. 

It  is  true  that  Smith  also  testifies  as  to 
certain  efforts  he  made  to  sell  the  rock  to  the 
railway  company,  and  as  to  certain  uses  he 
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bad  in  his  own  mind  purposed  to  make  of 
the  rock  as  personalty;  but»  if  all  this  be 
true,  it  could  not  by  any  process  of  reasoning 
avail  to  affect  the  rights  of  Miller,  trustee, 
or  those  claiming  under  him  with  respect  to 
the  rock  in  question,  since  it  is  not  pretend- 
ed that  they,  or  either  of  them,  had  any 
knowledge  of  Smith's  efforts  to  sell  the  rock, 
or  of  any  purposes  evolved  in  his  own  mind 
as  to  what  uses  he  would  make  of  it 

In  Ellis  V.  Wren,  supra,  the  controversy 
was  with  respect  to  the  stones  which  had 
been  in  large  qvantities  picked  from  the  land 
of  the  testator,  and  moved  from  their  orig- 
inal location  and  placed  in  long  piles  or 
heaps  and  there  remained.  The  stones  aft- 
erwards became  valuable,  and  the  executor 
undertook  to  sell  them  as  personal  proper- 
ty, and  the  right  to  do  so  was  by  the  heir 
contested;  and  the  court  held  the  stones  to 
be  a  part  of  the  real  estate  upon  which  they 
were  piled  or  heaped,  and  therefore  the  prop- 
erty of  the  heir. 

The  learned  counsel  for  the  plaintiff  cite 
cases  to  support  the  proposition  that  Smith 
alone  could  have  annexed  the  rock  in  ques- 
tion to  his  land  so  that  it  would  have  be- 
come real  estate ;  and  in  this  connection  oth- 
er cases  are  relied  on  dealing  with  the  ques- 
tion of  "fixtures,"  how  and  when  they  be- 
come affixed  to  the  freehold  as  a  part  there- 
of;  but  those  cases  can  have  no  application 
whatever  to  this  case.  It  is  inconceivable 
bow  real  estate  can  be  annexed  to  real  es- 
tate except  by  depositing  the  one  upon  the 
other  or  intermingling  the  two. 

When  the  land  in  this  instance  was  con- 
veyed to  Miller,  trustee,  for  the  benefit  of 
Smith's  creditors,  he  was  at  that  time  in  a 
position  to  protect  Miller  and  subsequent  pur- 
chasers of  the  land  by  reserving  title  to  the 
rock  in  question;  but  this  he  did  not  do; 
nor  did  Jie  disclose  to  Miller  then,  or  to  those 
claiming  title  under  Miller  thereafter,  a  pur- 
pose on  his  part  to  treat  the  rock  as  per- 
sonalty until  this  suit  was  brought. 

The  authorities  are  in  unison  that  the  law 
cannot  prefer  the  claims  of  those  who  take 
no  care  of  themselves  to  those  who  have 
faithfully  used  all  diligence.  If  a  loss  is  to 
be  sustained*  it  is  more  reasonable  that  he 
who  neglected  the  means  the  law  puts  Into 
his  power  should  suffer,  rather  than  he  who 
has  used  those  means.  Lacustrine,  etc.,  v. 
Lake  G.  Co.,  supra ;  Prince  v.  Case,  10  Conn. 
375,  27  Am.  Dec.  675 ;  Powers  v.  Dennison,  30 
Vt  752 :   13  Am.  &  Eng.  Enc.  L.  627. 

As  ppposed  to  the  view  taken  in  the  cases 
of  Lacustrine,  etc.,  v.  Lake  Guano  Co.  and 
Ellis  V.  Wren,  supra,  Fulton  v.  Norton,  64  Me. 
410,  is  cited  for  the  defendant ;  but  the  facts 
in  that  case  are  wholly  dissimilar  to  the  facts 
in  this  case.  There  the  owner  of  the  free- 
hold had  sold  the  loose  rocks  on  his  land, 
and  they  had  been  gathered  and  piled  near  a 
navigable  water  course  for  the  purpose  of 
transportation.    They  had  been  severed  from 


the  freehold,  and  the  title  thereto  had  pass- 
ed from  the  owner  of  the  freehold,  thereby 
working  an  actual,  as  well  as  a  constructive, 
severance,  and  had  been  converted  into  per- 
sonal property  of  another  party.  In  this  case 
the  facts  are  the  reverse.  Here  the  rock  had 
been  removed  from  its  original  position,  plac- 
ed, together  with  earth  and  other  materials, 
upon  the  land  of  another  with  the  intention 
on  the  part  of  the  party  so  placing  the  ma- 
terial that  it  should  remain  there  perma- 
nently and  be  the  property  of  the  owner  of 
the  land,  thereby  making  the  material,  in- 
cluding the  rock,  a  part  of  the  land. 

With  respect  to  the  contention  that  this 
rock  was  not  adapted  to  use  as  real  estate, 
but  was  adaptable  for  macadamizing  and  con- 
crete purposes,  the  answer  is  that  this  is  true 
of  all  rock,  whether  naturally  imbedded  in 
the  land  or  lying  loose  upon  its  surface. 
Rock  of  itself  will  not  support  vegetation, 
and  has  no  agricultural  value ;  yet  upon  land 
it  is  a  part  of  it  and  passes  with  the  title  of 
the  land.  This  rock  was  no  more  adapted  to 
macadamizing  purposes  than  any  other  like 
rock.  It,  according  to  the  testimony  of 
Smith,  the  leading  witness  for  defendant  and 
the  former  owner  of  the  land,  would  have 
to  be  requarried,  crushed,  and  graded  before 
it  could  be  utilized  for  macadam,  concrete,  or 
ballast,  which  is  true  of  all  rock ;  and  there- 
fore it  cannot  be  said  that  this  rock  was 
more  adapted  to  use  as  personal  property 
than  as  real  estate. 

It  may  be  asked  in  this  connection,  For 
what  was  the  $1,100  paid  by  the  railway 
company  to  Smith  if  not,  in  large  part,  for 
the  fight  to  deposit  the  earth,  rock,  etc.,  up- 
on Smith's  land,  there  to  remain  permanent- 
ly, thus  changing  the  surface  of  the  two 
acres  of  the  land  upon  which  the  deposit  was 
made,  and  rendering  it  less  adaptable  to  the 
uses  that  had  been  made  of  the  land  there- 
tofore? The  record  does  not  disclose  an  an- 
swer to  this  question,  and  none  occurs  to  ii& 

We  are  of  opinion  that  the  trial  court 
erred  in  giving  instructions  for  the  plaintiff 
opposed  to  the  views  expressed  in  this  opin- 
ion, and  also  erred  in  refusing  instructions 
asked  by  the  defendant  which  conform  to 
those  views;  therefore  its  judgment  com- 
plained of  has  to  be  reversed,  the  verdict  of 
the  Jury  set  aside,  and  the  cause  remanded 
for  a  new  triaL 

Reversed. 

(U4  Va.  537) 

DISMAL  SWAMP  R.  CO.  v.  JOHN  L.  ROP- 
ER LUMBER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1913.) 

1.  Eminent  Domain  (§  lO*)— Right  to  Exbb- 
cisE  Power. 

A  corporation  organized  as  the  successor  of 
the  Norfolk  &  Camden  Railroad  Company, 
which  was  chartered  by  Act  Feb.  2,  1892  (Laws 
1891-92,  c.  136),  with  right  to  condemn  neces- 
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sary  land,  that  company's  property  having  been 
purchased  at  mortgage  foreclosure,  is  entitled 
to  condemn  land  for  its  uses,  though  it  be  shown 
that  the  successor's  stock  is  owned  by  the  same 
persons  who  own  the  stock  of  a  lumber  com- 
pany whose  freight  constitutes  the  greater  part 
of  the  railroad's  traffic,  though  the  road  be  a 
short  one,  does  a  small  business,  owns  little  roll- 
ing stock,  maintains  no  proper  passenger  coach- 
es or  station  facilities,  and  files  no  tariffs. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f§  35-48;  Dec  Dig.  S  10.*] 

2.   RaXLBOADS  (I  32*)-<:;HABTBB&— FOBFEITUm 

—Collateral  Attack. 

A  cause  for  forfeiture  of  a  railroad  compa- 
ny's charter  cannot  be  taken  advantage  of  col- 
laterally in  a  proceeding  by  it  to  condemn  land. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  63-69 ;  Dec.  Dig.  {  32.*] 

Error  to  Circuit  Court,  Norfolk  County. 

Condemnation  proceedings  by  the  Dismal 
Swamp  Railroad  Company  against  John  L. 
Roper  Lumber  Company.  Judgment  for  de^ 
fendant,  and  petitioner  brings  error.  Revers- 
ed and  remanded. 

Braxton  &  Eggleston,  of  Richmond,  and 
Starke,  Venable  &  Starke,  of  Norfolk,  for 
plaintiff  in  error.  J.  O.  Martin,  of  Norfolk, 
for  defendant  in  error. 


KEITH,  P.  [1]  The  IMsmal  Swamp  Rail- 
road Company  filed  its  petition  in  the  circuit 
court  of  Norfolk  county  for  the  purpose  of 
condemning  for  its  use  certain  lands  of  the 
John  L.  Roper  Lumber  Company.  The  pro- 
ceedings seem  to  have  followed  the  statutes 
in  such  case  made  and  provided,  and  the 
John  L.  Roper  Lumber  Company  appeared 
and  answered  the  petition,  denying  that  the 
Dismal  Swamp  Railroad  Company  is  a  cor- 
poration authorized  to  condemn  land,  and 
denjdng  that  the  property  sought  to  be  con- 
demned is  necessary  for  the  operation  of 
the  railroad,  and  that  the  use  for  which  the 
land  of  the  lumber  company  is  sought  to  be 
condemned  is  a  public  use,  or  any  use  for 
which  condemnation  is  proper,  and  alleging 
that  the  railroad  company  is  not  a  corpora- 
tion engaged  in  any  public  service,  but  is 
in  truth  and  fact  a  mere  department  or  agen- 
cy of  the  Richmond  Cedar  Works. 

Upon  these  Issues  testimony  was  taken, 
and  the  circuit  court  being  of  opinion  "that 
the  said  Dismal  Swamp  Railroad  Company 
is  not  a  public  service  carrier  or  corporation, 
or  engaged  in  any  public  service,  but  is  in 
truth  and  fact  a  mere  agency  or  department 
of  the  Richmond  Cedar  Works,  which  Ce- 
dar Works  is  a  large  lumbering  corporation, 
and  that  said  Dismal  Swamp  Railroad  Com- 
pany handles  the  logs  and  timber  of  said 
Richmond  Cedar  Works  in  certain  localities, 
that  the  use  for  which  the  land  of  said  John 
L.  Roper  Lumber  Company  is  sought  to  be 
condemned  is  not  a  public  use,  nor  any  use 
for  which  condemnation  Is  proper,  •  •  ••» 
the  petition  of  the  Dismal  Swamp  Railroad 
Company  was  dismlssei.    Thereupon  it  ask- 


ed for  and  obtained  a  writ  of  error  from  this 
court 

The  testimony  adduced  on  the  part  of  de- 
fendant in  error  tends  to  show  that  the  rail- 
road company's  stock  was  owned  by  the 
same  persons  who  owned  the  stock  of  the 
Richmond  Cedar  Works;  that  the  Richmond 
Cedar  Works  acted  as  the  financial  agent  of 
the  railroad  company  in  handling  Its  funds 
and  paying  its  debts;  that  the  greater  part 
of  the  freight  hauled  by  the  railroad  com- 
pany was  the  property  of  the  Richmond  Ce- 
dar Works ;  that  the  railroad  company  had 
only  a  very  short  line,  did  a  small  business, 
owned  but  little  rolling  stock,  operated  no 
proper  passenger  coaches,  maintained  no 
proper  depots  and  station  facilities,  and 
filed  no  tariffs,  as  required  by  law.  To  the 
admission  of  this  testimony  the  railroad  com- 
pany objected,  upon  the  ground  that  the 
testimony  merely  tended  to  show  a  close  al- 
liance between  the  railroad  company  and  the 
Richmond  Cedar  Works,  and  was  improper 
and  irrelevant  to  any  issue  in  the  case.  The 
circuit  court  overruled  the  objection  and  ad- 
mitted the  testimony. 

There  are  several  bills  of  exception  em- 
bodying in  principle  the  same  questions,  and 
they  need  not  be  more  specifically  adverted  to. 

The  first  question  to  be  considered  is 
whether  or  not  the  plaintiff  in  error  is  cloth- 
ed with  authority  to  institute  proceedings 
for  the  condemnation  of  land  for  its  uses. 

The  Dismal  Swamp  Railroad  Company  is 
a  successor  of  the  Norfolk  &  Camden  Rail- 
road Company,  which  was  chartered  by  the 
General  Assembly  of  Virginia  by  an  act  ap- 
proved February  2,  1892  (Laws  1891-92,  c. 
136),  and  was  given  by  said  act  **all  the 
rights,  powers  and  privileges  conferred,  and 
made  subject  to  all  regulations  and  general 
laws,  applicable  to  bodies  politic  and  corpo- 
rate in  the  state  of  Virginia  not  inconsistent 
with  this  act"  It  was  expressly  authorised 
*'to  locate,  construct,  equip,  maintain  and 
operate  a  railroad  from  some  suitable  point 
on  the  southern  branch  of  the  Elizabeth  riv- 
er, in  the  county  of  Norfolk,  Virginia,  south- 
wardly, by  the  most  advantageous,  expedient 
and  practicable  route,  to  some  suitable  and 
convenient  point  in  the  said  county  of  Nor- 
folk, on  the  boundary  line  between  the  state 
of  Virginia  and  the  state  of  North  Carolina, 
or  to  such  intermediate  point  as  may  be  ex- 
pedient" It  was  authorized  to  "build 
branch  tracks  of  ten  miles  in  length  eadi,  or 
less,  through  such  routes  as  said  company 
may  deem  necessary  for  the  successful  oper- 
ation of  its  road,"  and  **to  cross  at  grade, 
over  or  under,  intersect,  join  or  unite  its 
railroad  with  any  other  railroad  now  built 
or  constructed,  or  hereafter  to  be  built  or 
constructed,  at  any  point  on  its  route,  upon 
the  grounds  of  such  railroad  company."  It 
was  authorized  to  acquire  timber  lands  not 
to  exceed  5,000  acres,  to  sell  lumber,  and  to 
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operate  such  mills  as  were  necessary  to  pre- 
pare such  lumber  for  market,  to  receive  sab* 
scriptloQs'from  indiriduala,  other  companies. 
asaociations»  or  corporations.  It  was  also 
es^pressly  authorized  by  its  charter  "to  ac- 
quire, by  purchase,  condemnation,  or  other- 
wise, the  lands  necessary  for  its  tracks,  or 
the  right  of  way  over  such  lands,  and,  in  ad- 
dition, may  acquire  such  other  lands,  and 
hold  the  same  as  are  necessary  for  the  prop- 
er conduct  of  its  road." 

The  Norfolk  &  Camden  Railroad  was  duly 
organized  under  its  charter,  and  constructed 
and  operated  a  railroad  from  a  point  on  the 
southern  branch  of  Elizabeth  river  to  a  point 
on  the  boundary  line  between  Virginia  and 
North  Carolina,  from  which  last-named 
point  the  road  extended  a  considerable  dis- 
tance into  North  Carolina,  under  a  charts 
from  the  last-named  state.  Under  date  of 
February  6,  1895,  the  Norfolk  &  Camden 
Railroad  executed  and  delivered  to  6.  Hat^ 
ton,  trustee,  a  mortgage  upon  ali  of  its  right 
of  way,  roadbeds,  etc.,  as  security  for  cer- 
tain indebtedness  of  said  company;  and  in 
the  month  of  February  1899,  in  the  chan- 
cery cause  of  Annie  C.  Smith  v.  Norfolk  & 
Camden  Railroad,  In  the  hustings  court  of 
the  city  of  Portsmouth  (to  which  last-named 
court  that  cause,  which  had  been  instituted 
in  the  circuit  court  of  Norfolk  county,  had, 
on  the  8th  day  of  March,  1897,  been  re- 
moved by  consent  of  parties),  a  sale  was 
made  by  the  said  hustings  court  under  said 
deed,  of  all  the  property,  rights,  powers, 
privileges,  and  franchises  of  the  said  Nor- 
folk &  Camden  Railroad  to  Gustavus  Mllhls- 
er  and.T.  K.  Parrish,  their  successors  and 
assigns,  under  the  name  of  the  Dismal 
Swamp  Railroad  Company;  and  by  reason 
of  the  premises  the  said  purchasers,  by  vir- 
tue of  the  statute  in  such  case  made  and 
provided,  then  and  thereby  became  a  corpo- 
ration by  the  name  of  the  Dismal  Swamp 
Railroad  Company,  and  then  and  thereby,  as 
such  corporation,  succeeded  to  all  the  fran- 
chises, rights,  and  privileges,  and  became 
compellable  to  perform  all  the  duties  that 
would  have  been  had,  or  should  have  been 
performed,  by  the  said  Norfolk  &  Camden 
Railroad  but  for  such  sale  and  conveyance. 
See  sections  1233  and  1234,  Code  1887; 
Lake  Drummond  Canal  Co.  v.  Com.,  108  Va. 
337,  49  S.  E.  506,  68  L.  R.  A.  92. 

After  the  Dismal  Swamp  Railroad  Com- 
pany came  into  being  and  into  possession  of 
the  property,  rights,  powers,  and  franchises 
of  the  Norfolk  &  Camden  Railroad,  as  afore- 
said, it  continued  to  operate  its  railroad 
and  is  still  operating  the  same,  and  with  a 
view  to  extending  and  developing  its  road, 
so  as  to  reach  and  serve  more  property  and 
persons,  it  decided  to  build  a  branch  line  be^ 
tween  five  and  six  miles  long,  extending 
from  a  point  on  the  existing  line  of  said 
road  westwardly  to  a  point  on  or  about  the 
Dismal   Swamp  Canal,   where  it   was  con- 


templated that  it  would  be  connected  with 
another  road  which  it  would  ultimately  ac- 
quire in  carrying  out  the  company's  plan  to 
extend  its  road  in  that  direction  to  the  bor- 
der of,  and  into,  the  state  of  North  Carolina 
for  many  miles;  that  in  order  to  construct 
this  branch  line  it  became  necessary  to  ac- 
quire a  small  piece  of  land,  amounting  to 
some  three  or  four  acres,  as  a  right  of  way 
for  the  proposed  branch  for  a  short  distance 
through  the  lands  of  the  John  L.  Roper 
Lumber  Company,  another  corporation  un- 
der the  laws  of  the  state  of  Virginia,  and, 
being  unable  to  agree  upon  the  consideration 
with  the  owners  thereof,  the  condemnation 
proceedings  were  instituted. 

On  behalf  of  the  railroad  company  there 
was  testimony  which  tended  to  prove  that 
the  proposed  branch  line  would  extend  to  the 
east  side  of  the  Dismal  Swamp  Canal,  across 
which  it  was  proposed  to  build  a  steel  bridge, 
and  would  pass  through  the  village -of  Wal- 
laceton,  at  which  was  located  the  iNorva  Land 
ft  Lumber  Company,  which  company  was 
donating  a  right  of  way;  that  the  railroad 
company  had  agreed  with  said  last-mentioned 
company  to  put  in  a  switch  and  side  track; 
that  it  proposed  to  put  In  switches  at  other 
points  to  accommodate  the  farmers  along 
the  road  in  the  transportation  of  their  farm 
products;  that  it  was  in  contemplation  to 
put  in  stations  on  the  proposed  branch  line 
as  required  by  law;  that  their  purpose  was 
to  haul  over  the  contemplated  line  any  prod- 
ucts that  were  offered;  and  that  the  con- 
struction of  the  switches  and  the  contemplat- 
ed prolongation  of  the  line  would  open  up 
and  develop  a  considerable  agricultural  dis- 
trict, and  "be  a  benefit  to  a  great  many 
people.'* 

.  There  was  proof  that  the  railroad  company 
had  hauled  freight  for  persons  other  than 
the  Richmond  Cedar  Works,  and  had  hauled 
freight  by  whomsoever  tendered,  and  no  in- 
stance was  shown  in  which  it  had  ever  re- 
fused to  haul  any  freight,  or  to  accept  and 
carry  any  person  offering  to  become  a  pas- 
senger. 

[2]  The  contention  of  plaintiff  in  error  is, 
first,  that  having  been  created  a  corporation 
by  the  commonwealth  of  Virginia,  a  cause  of 
forfeiture  of  its  charter  cannot  be  taken  ad- 
vantage of  collaterally  or  incidentally,  but 
can  be  enforced  only  in  a  court  of  law  by  a 
direct  proceeding  against  the  corporation. 

In  Pixley  v.  Roanoke  Navigation  Co.,  75 
Va.  320,  certain  citizens  sought  an  injunction 
to  restrain  the  navigation  eompany  from  col- 
lecting tolls,  on  the  ground  that  the  company 
had  failed  to  Improve  the  streams  as  its 
charter  prescribed,  or  to  keep  them  in  order. 
The  bill  was  demurred  to,  and  as  a  conse- 
quence its  allegations  had  to  be  taken  as 
true.  Judge  Christian,  delivering  the  opin- 
ion, said:  "This  results  from  the  very  nature 
of  an  act  of  Incorporation.  It  is  not  a  con- 
tract between  the  corporate  body  on  the  on« 
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liand,  and  individuals,  whose  rights  and  in- 
terests may  be  affected  by  the  exercise  of  its 
powers,  on  the  other.  It  is  a  compact  be- 
tween the  corporation  and  the  government, 
from  which  they  derive  their  powers.  In- 
dividuals, therefore,  cannot  take  it  upon  them- 
selves, in  the  assertion  of  private  rights,  to 
insist  on  breaches  of  the  contract  of  the 
corporation  as  a  ground  for  resisting  or  de- 
nying the  exercise  of  a  corporate  power. 
That  can  be  done  only  by  the  government 
with  which  the  contract. was  made,  and  in 
proceedings  duly  instituted  against  the  cor- 
poration. ♦  ♦  •  It  would  be  against  pub- 
lic policy,  and  lead  to  confusion  of  rights,  if 
corporate  powers  and  privileges  could  be  dis- 
puted and  defeated  by  every  person  who 
might  be  aggrieved  by  their  exercise.  There- 
fore it  has  been  often  held  that  a  cause  of 
forfeiture,  however  great,  cannot  be  taken 
advantage  of,  or  enforced  against  corpora- 
tions, collaterally  or  incidentally,  or  in  any 
other  mode  than  by  a  direct  proceeding  for 
that  object, In  behalf  of  the  government." 
See  Newport  News,  etc.,  Co.  v.  Scott's  Adm*x, 
103  Va.  807,  50  S.  E.  266. 

In  Zircle  v.  Southern  Ry.  Co.,  102  Va.  17, 
45  S.  E.  802,  102  Am.  St.  Rep.  805.  the  rail- 
road company  sought  to  condemn  land  for 
the  purpose  of  building  a  spur  track,  and  the 
ground  of  objection  was  that  the  proceeding 
was  to  build  a  spur  track  for  a  private  en- 
terprise, the  Manor  Mills,  whose  output  the 
railway  company  already  handled,  for  the 
sole  benefit  and  convenience  of  the  owners 
of  that  property.  In  other  words,  that  it 
was  an  attempt  on  the  part  of  the  railway 
company  to  condemn  private  property  for 
private  use,  and  was  therefore  without  sanc- 
tion of  law.  In  the  course  of  the  opinion 
the  court  said:  "While  the  agreement  be- 
tween the  railway  company  and  the  mill 
company  Justifies  the  conclusion  that  the 
primary  object  in  constructing  the  spur 
track  was  to  reach  that  industry,  it  also  ap- 
pears that  it  was  for  the  use  of  the  rail- 
way company  and  third  parties  (the  public 
who  might  choose  to  patronize  the  railway 
company)  as  well.  The  circumstance  that 
the  mill  company  agreed,  in  the  first  in- 
stance, to  contribute  a  certain  amount  to  the 
cost  of  con»^ructing  the  track,  does  not  af- 
fect the  legal  aspect  of  the  case.  The  con- 
tract stipulated  that  the  sum  so  advanced 
was  to  be  returned  by  the  railway  company, 
which  was  to  become  the  absolute  owner  of 
the  property.  So  that  the  transaction,  in 
legal  effect,  amounted  merely  to  a  loan  by 
the  mill  company  to  the  railway  company. 

''The  authorities  practically  speak  with 
one  voice  to  the  effect  that,  if  the  use  to  be 
subserved  is  a  public  use,  the  fact  that  the 
branch  road  inures  to  the  advantage  of  a 
particular  Individual,  or  class  of  individuals, 
will  not  .render  the  use  any  the  less  public. 
Indeed,  it  is  a  matter  of  common  observa- 
tion that  the  possibility  of  reaching  Indus- 


trial  enterprises  along  the  proposed  route  of 
a  railway  is  a  legitimate  and  important  fac- 
tor in  determining  the  question  of  location. 
♦  •  •  The  test  whether  a  use  is  public  or 
not  may  be  determined  by  the  fact  that, 
where  the  use  is  public,  a  trust  attaches  to 
the  subject  condemned  for  the  benefit  of  the 
public,  of  the  enjoyment  of  which  It  cannot 
be  deprived  by  the  company  without  a  rea- 
sonable excuse.  And  by  the  further  fact 
that  the  'state  retains  the  power  to  regulate 
and  control  the  franchises  of  the  company, 
and  to  prescribe  the  amount  of  charges  and 
tolls  which  it  shall  be  lawful  for  the  com- 
pany to  exact  for  the  transportation  of  pas- 
sengers and  freight. 

"The  Legislature  has  expressly  delegated 
to  railway  companies  the  power  of  eminent 
domain.  In  the  exercise  of  that  power,  they 
represent  the  sovereignty  of  the  state,  and 
decide,  within  certain  limitations,  what  and 
how  much  land  of  the  citizen  they  will  con- 
demn for  their  purposes  Within  those  lim- 
itations, their  discretion  is  practically  abso- 
lute.   ♦    ♦    ♦ 

''The  reports  abound  with  decisions  to  the 
effect  that  a  railway,  built  for  the  purpose 
of  reaching  an  industrial  enterprise,  is  for 
a  public  use,  and  the  company  is  entitled  to 
exercise  the  power  of  eminent  domain  in  ac- 
Quiring  property  necessary  for  its  construc- 
tion, •  provided  the  general  public  has  the 
right  to  use  it    •    •    ♦ 

**A8  remarked,  the  question  of  the  neces- 
sity, propriety,  or  expediency  of  resorting  to 
the  exercise  of  the  power  of  eminent  domain, 
in  the  absence  of  constitutional  provision  to 
the  contrary,  is  a  legislative  and  not  a  ju- 
dicial question." 

See,  also,  Hairston  v.  Danville  &  Western 
Ry.,  208  U.  S.  698,  28  Sup.  Ct  381,  52  L. 
Bd.  637,  13  Ann.  Caa  1008,  where  it  was 
shown  that  the  tobaceo  company  agreed  in 
writing  to  give  to  the  railway  company  a 
part  of  the  land  over  which  the  spur  track 
was  to  be  constructed,  and  to  pay  the  cost 
of  the  remainder.  The  Supreme  Court  of 
the  United  States,  affirming  the  Judgment 
of  this  court,  held,  that  *'the  uses  for  which 
the  track  was  desired  are  not  the  less  pub- 
lic because  the  motive  which  dictated  its 
location  over  this  particular  land  was  to 
reach  a  private  industry,  or  because  the  pro- 
prietors of  that  industry  contributed  in  any 
way  to  the  cost" 

In  that  case  the  Supreme  Court  cited  with 
approval  Ulmer  v.  Lime  Rock  Co.,  98  Me. 
579,  57  Atl.  1001,  66  L.  R  A.  387,  which  is 
so  apposite  to  the  case  under  consideration 
that  we  feel  Justified  in  an  extensive  quota- 
tion from  it  "The  mere  fact,"  said  the 
court,  "that  the  primary  purpose  of  such  a 
branch  is  to  accommodate  a  particular  pri- 
vate business  enterprise,  ia  by  no  means  a 
controlling  test.  The  character  of  the  use. 
whether  public  or  private.  Is  determined  by 
the  extent  of  the  right  by  the  public  to  its 
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use,  and  not  by  the  extent  to  which  that 
right  is  or  may  be  exercised.  If  it  is  a  pub- 
lic way  in  fact,  it  Is  not  material  that  bnt 
few  persons  will  enjoy  it  When  such  a 
branch  track  is  first  constructed,  and  the 
right  of  way  necessary  therefor  is  taken, 
it  may  in  fact  be  used  only  for  the  business 
of  the  plant  to  which  it  is  constructed,  be- 
cause at  that  time  no  other  business  enter- 
prise may  exist  in  that  vicinity  to  furnish 
freight  for  transportation;  but  in  the  fu- 
ture other  enterprises  may  spring  up,  either 
upon  the  line  or  upon  the  extension  thereof, 
so  that  a  branch  track,  which  in  the  first  in- 
stance is  primarily  constructed  for  the  ac- 
commodation of  one,  may  become  of  equal 
accommodation,  benefit,  and  use  to  oth- 
ers.   ••    • 

"The  tests  decisive  of  this  question,  as  to 
whether  a  branch  track  of  this  character  is 
to  be  constructed  and  operated  for  public  or 
private  purposes,  deducible  from  the  great 
weight  of  authority  upon  the  question  in  this 
country,  are  these:  If  the  track  is  to  be 
open  to  the  public,  to  be  used  upon  equal 
terms  by  all  who  may  at  any  time  have  oc- 
casion to  use  it,  so  that  all  persons  who  have 
occasion  to  do  so  can  demand  that  they  be 
served  without  discrimination,  not  merely  by 
permission,  but  as  of  right,  and  if  the  track 
is  subject  to  governmental  control,  under 
general  laws,  as  are  the  main  lines  of  a  rail- 
road, then  the  use  is  a  public  one,  and  the 
Legislature  may  grant  the  power  to  exercise 
the  right  of  eminent  domain  to  a  corporation 
which  is  to  construct  and  operate  such 
track;  and,  if  the  purpose  of  the  railroad 
corporation  in  building  any  particular  branch 
track  is  to  operate  the  same  in  conformity 
with  those  requirements,  then  the  power 
granted  by  the  Legislature  may  be  exercised 
In  that  particular  case.    ♦    •    • 

"Another  cause  of  complaint,  much  relied 
upon  in  argument,  and  which  appears  in  dif- 
ferent forms  of  allegation  throughout  the 
bill,  is  that  all  of  the  stock  of  the  railroad 
company  is  at  the  present  time  owned  by  the 
Rockland-Rockport  Lime  Company.  It  ap- 
pears from  the  evidence  that  each  of  the  di- 
rectors of  the  railroad  company  is  the  own- 
er of  one  share  of  its  capital  stock,  and  that 
all  of  the  rest  of  the  stock  is  owned  by  the 
lime  company.  It  is  argued  from  this  that 
the  lime  company,  a  corporation  organized 
purely  for  private  purposes,  with  no  duties 
to  perform  of  a  public  nature,  is  in  fact  the 
owner  of,  and  is  in  possession  and  control 
of,  the  railroad,  and  of  all  the  franchises 
and  privileges  that  were  granted  by  the  Leg- 
islature to  the  railroad  company,  and  that 
as  such  owner  it  is  operating  and  managing 
the  same  for  the  sole  benefit  of  the  lime 
company,  to  the  exclusion  of  all  others. 

"But  the  argument  is  based  upon  a  wrong 
assumption.  Whoever  may  be  the  owner  of 
the  stock  of  the  railroad  company,  or  bow- 
ever  many  or  few  such  owners  there  may 


be,  that  corporation  still  continues  to  exist 
as  a  separate  and  independent  corporation. 
It  preserves  its  corporate  existence.  It  oper- 
ates its  own  road.  It  has  its  own  ofiicers  and 
makes  its  own  contracts.  Although  the  lime 
company  is  the  owner  of  nearly  all  of  its 
capital  stock,  that  company  does  not  thereby 
become  the  owner  of  the  railroad  company's 
road,  franchise,  or  other  property.    •    ♦    • 

"If,  of  course,  the  railroad  company 
should  unreasonably  fail  to  perform  the  pub- 
lic duty  for  which  it  was  chartered,  and  the 
management  should  make  such  discrimina- 
tions as  to  clearly  show  an  intention  to  ex- 
clude from  the  benefits  of  the  road  all  per- 
sons and  corporations,  except  the  lime  com- 
pany, for  the  purpose  of  preventing  any  com- 
petition with  the  latter  company,  it  might  be 
sufficient  to  work  a  forfeiture  of  the  fran- 
chise granted  to  the  railroad  company/' 

The  facts  of  that  case  are  so  similar  to 
the  one  under  consideration  that,  if  the 
names  were  changed,  substantial  if  not  com- 
plete identity  would  be  established. 

In  De  Camp  v.  Hibernia  R.  Go.,  47  N.  J. 
Law,  43,  it  was  said:  **Thi8  enterprise  does 
not  lose  the  character  of  a  public  use  be- 
cause of  the  fact  that  the  projected  railroad 
is  not  a  thoroughfare,  and  that  its  use  may 
be  limited  by  the  circumstances  to  a  com- 
paratively small  part  of  the  public.  Every 
one  of  the  public  having  occasion  to  send 
material,  implements,  or  machinery  for  min- 
ing purposes  into,  or  obtain  ores  from,  the 
several  mining  tracts  adjacent  to  the  loca- 
tion of  this  road,  may  use  the  railroad  for 
that  purpose,  and  of  right  may  require  the 
company  to  serve  him  in  that  respect;  and 
that  is  the  test  which  determines  whether 
the  use  is  public.*' 

In  Kettle  River  R.  Co.  v.  Eastern  Railway 
Co.,  41  Minn.  461,  43  N.  W.  469,  6  I*  R  A. 
Ill,  the  court  said:  "If  all  the  people  have 
the  right  to  use  the  road,  it  is  a  public  use 
or  Interest,  although  the  number  who  have 
business  requiring  its  use  may  be  very 
small." 

In  Chicago  Dock  &  Canal  Co.  ▼.  Garrity, 
115  111.  155,  3  N.  B.  448,  the  court  said :  "We 
have  not  regarded  the  circumstances  that 
they  were  laid  with  private  funds,  and  that 
they  terminated  opposite  or  within  conven- 
ient contiguity  of  a  private  manufacturing 
establishment,  as  materially  affecting  them 
and  giving  a  private  character  to  their  use. 
All  termini  of  tracks  and  switches  are  more 
or  less  beneficial  to  private  parties,  but  the 
public  character  of  the  use  of  the  tracks 
is  never  affected  by  this.  If  they  are  open 
to  the  public  use  indiscriminately,  and  un- 
der the  public  control  to  the  extent  that 
railroad  tracks  generally  are,  they  are  tracks 
for  public  use.  It  may  be  in  such  cases  that 
it  is  expected,  or  even  that  it  is  intended, 
that  such  tracks  will  be  used  almost  entirely 
by  the  manufacturing  establishment,  yet,  if 
there  is  no  exclusion  of  an  equal  right  of 
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Qse  by  others,  and  this  singleness  of  use  is 
simply  the  result  of  location  and  convenience 
of  access,  it  cannot  affect  the  question." 

In  Madera  Ry.  Co.  v.  Raymond  Granite 
Co.,  3  Cal.  App.  668,  87  Pac.  27,  it  is  said: 

"Whether  a  way  be  public  or  private  does 
not  depend  on  the  number  of  people  who  use 
it,  but  upon  the  fact  that  every  one  may 
lawfully  use  It  who  has  occasion.  •  ♦  • 
The  public  use  required  need  not  be  of  the 
whole  state  or  any  considerable  portion  of 
it,  but  the  use  and  benefit  must  be  in  com- 
mon, not  to  particular  individuals.  Every 
public  use  is,  in  more  or  less  degree,  local, 
and  benefits  a  particular  section  more  than 
others.  This  Is  true  of  railroads  as  well  as 
of  ordinary  highways.  The  cases  are  numer- 
ous sustaining  this  rule.    ♦    ♦    • 

"Neither  the  length  of  the  road  nor  the 
fact  that  it  is  a  branch  or  spur  bears  any 
necessary  relation  to  the  question  of  pub- 
lic use  or  of  the  public  interest  to  be  sub- 
served by  it,  except  possibly  as  a  circum- 
stance bearing  upon  the  alleged  fact  that 
the  road  is  solely  for  the  private  use  of 
plaintiff.  •  *  •  Short  road9  as  connect- 
ing links  between  independent  railroad  sys- 
tems, or  as  branches  and  feeders  to  estab- 
lished systems,  are  often  necessary,  and  fall 
within  the  general  rules  governing  condem- 
nation, quite  as  completely  as  main  lines  of 
road.  It  Is  the  public  purpose  that  is  to 
govern,  and  not  the  length  of  the  road, 
whether  it  is  a  road  connecting  two  estab- 
lished roads  or  a  branch  of  an  established 
road.    ♦    ♦    ♦ 

"Some  question  arose  in  the  case  as  to  the 
right  of  the  defendant  company  to  inquire 
into  the  good  faith  of  the  promoters  of  plain- 
tiff company  in  forming  the  corporation,  and 
to  show  that  it  was  In  fact  not  a  bona  fide 
corporation.  •  •  ♦  We  do  not  think, 
however,  that  the  good  faith  of  the  corpora- 
tors in  forming  the  corporation  can  be  called 
in  question  collaterally  in  this  proceeding, 
so  as  to  in  any  wise  affect  the  validity  of 
the  corporate  existence.  The  dissolution  of 
the  corporation,  or  the  forfeiture  of  its  fran- 
chise, can  only  be  accomplished  by  quo  war* 
ranto  proceedings.  •  •  ♦  If  the  use  be 
private,  with  which  the  public  have  no  con- 
cern, and  in  which  it  has  no  interest,  con- 
demnation will  be  refused,  regardless  of  the 
genera]  right  of  the  corporation  to  condemn 
by  virtue  of  its  corporate  existence.    •    ♦    • 

^There  was  considerable  evidence  tending 
to  the  point  that  the  main  object  in  building 
the  road  was  to  enable  the  owners  of  the 
Madera  Granite  Company  to  market  its  prod- 
uct. •  •  ♦  The  fact  that  the  advantages 
of  such  road  inure  to  a  particular  individ- 
ual, or  a  class  of  individuals,  will  not  render 
the  use  any  the  less  public.  And  the  fact 
that  the  stockholders  of  the  Madera  Granite 
Company  were  also  stockholders  of  plaintiff 
company  does  not  prove  that  the  contemplat- 
ed use  Is  a  private  use." 

In  Kansas  Railway  Co.  ▼.  Coal  Co.,  161  Mo. 


288,  61  S.  W.  684,  51  L.  R.  A.  936.  84  Am. 
St.  Rep.  717,  it  is  said:  "There  is  nothing 
in  the  letter  or  spirit  or  policy  of  the  law 
which  prohibits  the  same  persons  from  form- 
ing and  conducting  two  different  corpora- 
tions—one a  business,  and  the  other  a  rail- 
road, company.  •  •  •  The  charter  of  the 
plaintiff  and  the  laws  of  this  state  expressly 
require  the  plaintiff  to  transport  persons  and 
freight,  and  the  plaintiff  can  be  compelled 
by  mandamus  to  do  so  if  it  refuses.  The 
fact  that  almost  the  entire  volume  of  busi- 
ness now  in  siglit  for  the  plaintiff  to  do  will 
be  transportation  of  ooal  produced  by  the 
Kansas  ft  Texas  Coal  Company  does  not  de- 
stroy the  character  of  the  plaintiff  as  a  rail- 
road company,  nor  convert  it  into  a  private, 
and  not  a  public,  railroad;  nor  does  it  make 
the  use  to  which  the  land  sought  to  be  con- 
demned is  to  be  applied  any  the  less  a  rail- 
road right  of  way,  and  therefore  a  public 


ft 


use. 

In  Windsor  Glass  Co.  v.  Carnegie  Co.,  204 
Pa.  459,  54  Atl.  329,  it  appeared  that  all  the 
stockholders  named  in  the  articles  of  asso- 
ciation were  employ^  of  the  Carnegie  Steel 
Company,  Limited,  which  company  was  the 
real  and  beneficial  owner  of  all  the  capital 
stock  of  the  railroad.  The  court  said:  '*The 
Union  Railroad  Company  has  not,  and  nev- 
er had,  any  freight  or  passenger  stations 
or  depots;  nor  has  it  provided  any  place 
along  the  line  of  its  road  where  passengers 
or  freight  may  be  received  or  discharged,  ex- 
cepting switches  connecting  with  the  prop- 
erty of  the  Carnegie  Steel  Company  and  a 
few  others.  It  has  no  schedule  or  time-table 
of  its  trains,  and  no  schedule  of  rates,  and  is 
constructed  on  such  grades  that  It  cannot  be 
reached  by  the  public  at  any  of  the  thor- 
oughfares which  it  crosses.  It  has  no  pas- 
senger cars,  and  does  not  engage  in  the  con- 
veyance of  passengers.  From  between  65  and 
70  per  cent,  of  the  business  done  upon  the 
road  and  its  branches  and  leased  lines  Is 
with  the  Carnegie  Steel  Company.  •  •  • 
Nearly  all  of  the  remainder  is  the  transfer 
of  coal  cars."  And  continuing,  the  court,  in 
answer  to  the  person  whose  land  was  sought 
to  be  condemned,  said,  inter  alia,  that  the 
landowner's  inquiry  "is  not  into  the  rights 
conferred  by  the  charter,  but  into  the  con- 
duct of  the  defendants  under  it  Defendants 
obtained  a  charter,  It  is  said,  for  a  general 
railroad;  but  all  the  corporators  were  stock- 
holders in  a  manufacturing  company,  and 
acted  in  the  interests  of  the  latter,  not  in 
good  faith  to  build  and  operate  a  railroad, 
but  merely  to  make  an  addition  to  their 
manufacturing  plant  Similar  efforts  to  go 
behind  the  rights  expressed  In  the  charter 
have  been  before  this  court  heretofore.  Ru- 
dolph V.  Pa.,  etc.,  R.  Co.,  166  Pa.  430,  31  Atl. 
131,  was  a  very  similar  case.  A  railroad 
had  constructed  a  short  branch  to  a  village 
where  there  was  a  large  iron  works,  and  aft- 
er the  construction  the  branch  was  used  al- 
together for  the  carrying  of  freight  to  and 
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from  those  works.  No  other  stations  were 
provided,  and  no  passenger  cars.  An  owner 
whose  land  was  crossed  by  the  branch  filed 
a  bill  on  the  same  grounds  as  the  present 
bill — ^that  the  branch  was  not  in  good  faith 
a  branch  road  authorized  by  the  statute,  but 
a  private  road  for  private  benefit.  It  was 
held  that  the  charter,  showing  the  franchise 
to  build  a  branch,  was  conclusive ;  the  court 
saying  that,  if  there  was  bad  faith,  *the  com- 
monwealth would  be  the  proper  imrty  to 
complain.*    •    •    ♦ 

*'Tbe  further  questions  of  good  faith  in  ob- 
taining the  charter,  or  in  acting  under  it,  can 
only  be  raised  by  the  commonwealth.  In  the 
present  case,  as  already  said,  the  real  sub- 
stance of  the  complaint  is,  not  that  defend- 
ants are  doing  something  that  the  charter 
does  not  authorize,  but  that  they  are  not 
doing  something  the  charter  enjoins,  to  wit, 
not  furnishing  passenger  cars  at  all,  and  not 
furnishing  stations  or  freight  cars  which  the 
public  can  use  as  they  have  a  right  to  use  a 
public  railroad.  It  Is  a  conclusive  reply 
that,  if  the  defendants  should  now  provide 
stations,  passenger  and  freight  trains,  time 
schedules,  etc.,  there  could  be  no  question  of 
the  charter  right  to  do  so,  and  yet  plain- 
tilTs  whole  complaint  would  be  swept  away 
on  the  facts." 

In  Wellsburg,  etc.,  R.  Co.  v.  Traction  Co., 
56  W.  Va.  26,  48  S.  B.  750,  it  is  said:  "The 
answer  denies  the  right  claimed  •  •  •  on 
the  ground  that  the  plaintiff  is  not,  and  will 
not  be  when  completed,  a  common  carrier, 
but  a  mere  private  coal  road.  To  sustain 
this  position  the  defendant  relies  upon  the 
shortness  of  plaintiff's  line;  *  *  *  the 
fact  that  the  Wellsburg  Coal  Company,  a  cor- 
poration having  for  its  stockholders  the 
same  persons  who  own  the  stock  of  the  plain- 
tiff railroad  company,  owns  1,000  acres  of 
coal  land  through  which  the  railroad  will 
be  constructed  and  operated."  The  court 
then  refers  to  certain  testimony  offered  to 
prove  the  public  nature  of  the  use  for  which 
the  property  was  to  be  condemned,  and  pro- 
ceeds: "This  evidence  is  uncontradicted,  and 
nothing  tends  toward  its  overthrow  except 
the  circumstances  of  ownership  by  the  stock- 
holders, by  means  of  corporate  organization, 
of  the  coal  land,  and  its  being  the  principal 
inducement  to  the  investment  in  the  railroad 
company.  But  they  do  not  exclude  the  in- 
tent to  operate  a  raUroad  as  a  common  car- 
rier. The  several  purposes  of  the  corpo- 
rators may  consistently  stand  together.  Oth- 
er motives  than  the  mere  operation  of  a  com- 
mon carrier  and  other  works  of  internal  im- 
provement always  move  the  people  who  build 
them,  else  none  would  ever  be  constructed. 
They  constitute  fields  of  profitable  investment, 
direct  and  indirect,  and  have  a  double  char- 
acter, which  the  law  recognizes  and  upholds. 
For  some  purposes  they  are  private,  and  for. 
others  public,  and  the  private  right  which 
the  stockholders  and  creditors  have  in  re- 


spect to  them  constitutes  the  sole  inducement 
to  their  construction  and  operation." 

In  Oregon  Short  Line  R.  Co.  v.  Postal,  etc., 
Co.,  Ill  Fed.  844,  49  C.  C.  A.  665,  the  court 
in  upholding  the  right  of  a  corporation  to 
condemn  land  said:  "Its  right  to  maintain 
the  present  suit  is  not  abridged  by  the  t&ct 
that  the  stock  subscribed  had  not  been  paid 
for,  and  that  the  majority  of  the  stock  was 
owned  by  another  corporation,  which  con- 
ducted its  business  and  controlled  Its  move- 
ments. •  •  ♦  The  defendant  in  such  a 
suit  may  deny  that  the  plaintiff  is  duly  in- 
corporated, and  may  cast  upon  it  the  burden 
of  proving  its  cori)orate  existence;  but,  if 
the  latter  show  that  it  is  a  corporation  de 
facto,  it  is  sufficient.  The  right  to  furtlier 
contest  its  authority  to  condemn  land,  or  to 
prosecute  the  objects  of  its  organization, 
belongs  only  to  the  state." 

In  Alabama  Railroad  Co.  v.  Cumberland, 
eta.  Telegraph  Co.,  88  Miss.  445,  41  South. 
259,  the  Supreme  Court  of  Mississippi  said: 
"It  is  clear  that  the  Mississippi  Telegraph 
Company  was  duly  and  regularly  incorporated 
under  the  laws  of  this  state  as  a  telegraph 
company,  and  under  our  statutes  had  the  au- 
thority to  exercise  the  right  of  eminent  do- 
main in  this  case.  The  sole  objection  to  the 
exercise  of  that  right  by  the  Mississippi  Ttie> 
graph  Company,  set  up  in  the  pleadings,  is 
that  it  was  but  a  dummy  for  the  Cumberland 
Telephone  Company,  had  no  capital  stock, 
and  was  organized  for  the  mere  purpose  of 
enabling  the  Cumberland  Telephone  Compa- 
ny to  do  indirectly  what  it  could  not  directly 
do,  and  that  its  organization  and  incorpora- 
tion were  consequently  unlawful;  but  wheth- 
er the  Mississippi  Telegraph  Company  is  a 
properly  organized  company  under  the  laws 
of  this  state  is  a  question  between  it  and  the 
state,  not  to  be  inquired  into  in  this  proceed- 
ing by  the  appellant"  See  Morrison  v.  For- 
man,  177  111.  427,  53  N.  E.  74;  Terre  Haute, 
etc.,  R.  Co.  V.  Robbins,  247  111.  376,  93  N.  E. 
399. 

In  Westport  Stone  Co.  v.  Thomas,  175  Ind. 
324,  94  N.  E.  408,  35  L.  R.  A.  (N.  S.)  646, 
the  Supreme  Court  of  Indiana  said:  "It  is 
not  a  question  whether  appellant  is  a  pri- 
vate or  public  corporation,  but  whether  the 
use  is  a  public  one.  If  it  is  to  be  so  used, 
the  right  of  condemnation  can  be  bestowed 
upon  any  private  corporation ;  but,  if  not  to 
be  so  used,  it  cannot  be  conferred  upon  ei- 
ther a  private  or  a  public  corporation. 
•  ♦  •  It  is  held  in  County  of  Randolph  v. 
Post,  93  U.  S.  502  [23  L.  Ed.  9571,  that  a 
corporation  with  authority  to  'construct, 
complete,  and  operate  a  railroad*  is  not  the 
less  a  railroad  company  because  it  is  also  a 
coal,  or  a  mining,  or  a  furnace,  or  a  manu- 
facturing company.  •  ♦  •  When  appellant 
accepts  and  exercises  the  power  of  emijieut 
domain,  ♦  ♦  ♦  it  thereby  impliedly  agree* 
that  said  lateral  railroad  shall  be  open  to 
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the  public  to  be  used  on  eqnal  terms  by  all 
wbo  may  at  any  time  have  occaaioo  to  use  it, 
not  merely  by  permission^  but  by  right,  even 
If  the  complaint  lu  the  condemnation  pro- 
ceeding were  silent  upon  this  subject*' 

To  the  same  effect,  see  St.  Louis  H.  Co.-  v. 
Petty,  57  Ark.  359,  21  S.  W.  885,  20  L.  R. 
A.  434. 

In  Chesapeake  Stone  Go.  ▼.  Moreland,  126 
Ky.  665,  104  S.  W.  766,  16  L.  R.  A.  (N,  S.) 
479,  the  Supreme  Court  of  Kentucky  said: 
"It  Is  not  the  number  of  people  who  use  the 
property  taken  under  the  law  of  eminent  do- 
main that  constitutes  the  use  of  it  a  public 
one ;  nor  does  the  fact  that  the  benefits  will 
be.  in  a  large  measure  local  enter  into  the 
question.  In  short,  according  to  the  gener- 
ally recognized  rule,  the  length  of  the  public 
way,  the  places  between  which  it  runs,  or 
the  number  of  people  who  use  it,  is  not  the 
essential  inquiry.  The  controlling  and  deci- 
sive question  is:  Have  the  public  the  right  to 
its  use  upon  the  same  terms  as  the  per- 
son at  whose  instance  the  way  was  estab- 
lished? If  they  have,  it  is  a  public  use;  if 
they  have  not,  it  is  a  private  one.  If  the 
owner  can  exercise  the  same  kind  of  domin- 
ion over  it  as  he  does  over  other  property 
owned  by  him,  if  he  can  close  it  up,  if  he 
can  prohibit  all  or  any  part  of  the  public 
from  its  use,  then  It  is  clear  that  its  estab- 
lishment would  be  private  and  not  public; 
and  the  right  of  eminent  domain  could  not 
be  invoked  in  Its  creation.** 

In  Kettle  River  R.  Co.  v.  Eastern  Ry.  Co., 
41  Minn.  461,  43  N.  W.  473,  6  L.  R.  A.  Ill, 
the  Supreme  Court  of  Minnesota  holds  the 
same  doctrine.  See,  also,  Dotson  v.  Atchi- 
son, etc.,  R.  Co.,  81  Kan.  816,  106  Pac.  1047. 

In  Butte,  etc.,  Ry.  Co.  v.  M.  U.  Ry.  Co.,  16 
Mont  504,  41  Pac.  232,  31  L.  R.  A.  298,  60 
Am.  St  Rep.  508,  it  was  decided  that:  "It 
Is  well  established  that  If,  in  point  of  law,  a 
use  is  public,  the  fact  that  not  very  many 
I)ersons  will  enjoy  the  use  is  not  material 

•  ♦  •  The  character  of  a  way,  whether 
it  Is  public  or  private.  Is  determined  by  the 
extent  of  the  right  to  use  it,  and  not  by  the 
extent  to  which  that  right  Is  exercised.  If 
all  the  people  have  the  right  to  use  it,  it  is 
a  public  way,  although  the  number  who  have 
occasion  to  exercise  the  right  Is  very  small. 

*  *  *  The  circumstance  that  the  plaintiff 
road  was  built  by  a  private  corporation,  and 
that  its  branches  run  within  convenient  con- 
tiguity of  private  mines  or  ore  houses  does 
not  materially  affect  the  road  and  give  a 
private  character  to  Its  use  or  to  the  use  of 
Its  spurs.  All  termini  of  tracks  and  switch- 
es are  more  or  less  beneficial  to  private  par- 
ties, but  the  public  character  of  the  use  of 
the  tracks  is  never  affected  by  this."  Chica- 
go, etc.,  Co.  V.  Garrity,  supra ;  Chicago,  etc., 

,     R.  Co.  V.  Naperville,  169  111.  25,  48  N.  E.  335. 

The  doctrine  of  these  cases  is  supported  by 

Lewis  on  Em.  Dom.  i  161,  who  says  that  "it 


Is  not  necessary  that  the  entire  community, 
or  any  considerable  portion  of  it,  should  di- 
rectly participate  in  the  benefits  to  be  de- 
rived from  the  property  taken.*' 

In  Moore  v.  Sanford,  161  Mass.  288,  24  N. 
B.  324,  7  L.  R.  A.  151,  the  Supreme  Oourt  of 
Massachusetts  states  the  law  as  follows: 
"While  the  determination  of  the  Legislature 
is  not  conclusive  that  a  purpose  for  which  it 
directs  property  to  be  taken  is  a  public  use, 
it  is  conclusive,  if  the  use  is  public,  that  a 
necessity  exists  which  requires  the  property 
to  be  taken." 

See,  also,  Zircle  v.  Southern  Ry.  Co.,  su- 
pra. 

It  appears  from  the  record  that  the  Dis- 
mal Swamp  Railroad  Company  is  a  corpora- 
tion clothed  with  the  power  of  condemnation, 
that  in  the  proceeding  under  consideration 
its  purpose  was  to  condemn  land  for  a  pub- 
lic use,  and  the  authorities  which  we  have 
cited  conclusively  show:  First,  that  the  cor- 
porate existence  of  the  plaintiff  in  error  can- 
not be  called  in  question  collaterally  or  in- 
cidentally by  private  parties,  but  that  the 
forfeiture  of  its  charter  can  only  be  enforced 
in  a  court  of  law  by  a  direct  proceeding 
against  it;  and,  secondly,  that  the  facts 
which  the  testimony  adduced  by  the  defend- 
ant in  error  tended  to  prove,  and  which  are 
enumerated  at  the  beginning  of  this  opln* 
ion,  were  immaterial  and  irrelevant  to  the 
issues  to  be  decided. 

From  which  it  follows  that  the  Judgment 
of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
to  be  had  not  In  confiict  with  this  opinion. 

Reversed. 

(114  Va.  768) 

LEA  VELL  V.  GRASTT. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  20,  1913.) 

EXECUTOBS  AND  Administbators  (|  137*)~ 
Payment  of  Debts— S alb  ob  Iitcuubbance 
OF  Real  Estate. 

Where  real  property  belonging  to  testator 
was  specifically  devised  to  his  daughter  for 
life,  remainder  to  her  children  in  fee,  and  there 
was  no  provision  In  the  will  conferring  author- 
ity on  the  executors  to  incumber  the  property 
to  raise  money  to  pay  debts,  they  were  only 
authorized  to  sell  the  same,  or  so  much  there- 
of as  was  necessary,  to  pay  debts  of  the  testa- 
tor, and  could  not  Incumber  it  for  that  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §{  557-550, 
606%;  Dec.  Dig.  {  137.*] 

Appeal  from  Circuit  Court,  Culpeper 
County. 

Proceedings  by  the  trustees  of  certain  real 
estate  bequeathed  by  the  will  of  W.  H. 
Browning,  deceased,  to  his  daughter  Lucy  B. 
Leavell,  with  remainder  to  her  children  in 
fee,  to  borrow  $5,000,  secured  by  deed  of  trusc 
on  the  real  estate,  to  discharge  a  debt  of 
the  estate  to  Mrs.  B.  B.  Grasty.    From  a  de- 
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cree  granting  such  application,  the  guardian 
ad  litem  of  the  infant  children  of  Mrs.  Lea- 
veil  appeals.    Reversed. 

Walte,  Perry  &  Jeffries,  of  Culpeper,  for 
appellant  Grimsley  &  Miller,  of  Gulpeper, 
V.  R.  Shackelford,  of  Orange,  and  Jno.  S. 
Barbour,  of  Fairfax,  for  appellee. 

WHITTLE,  J.  This  Is  an  appeal  by  the 
guardian  ad  litem  of  the  infant  children  of 
Lucy  B.  Leavell  (who  was  the  daughter  of 
W.  H.  Browning,  deceased)  from  a  decree  of 
the  circuit  court  of  Culpeper  county,  ap- 
pointing a  special  commissioner  to  borrow 
$5,000  for  five  years  (interest  payable  semi- 
annually), to  be  secured  by  a  deed  of  trust 
on  the  real  estate  devised  by  W.  H.  Brown- 
ing to  his  daughter,  Mrs.  Leavell,  for  life, 
with  remainder  to  her  children  in  fee,  to 
discharge  a  debt  against  testator's  estate  due 
to  the  appellee,  Mrs.  B.  E.  Grasty.  The 
will  does  not  empower  the  executors  to  bor- 
row money  for  the  payment  of  debts,  or  to  in- 
cumber the  estate  for  that  or  any  other  pur- 
pose. Nor  is  there  anything  in  the  record  to 
show  that  the  scheme  directed  by  the  decree 
under  review  was  beneficial  to  the  infants, 
or  necessary  for  the  preservation  of  their 
estate.  On  the  contrary,  it  appears  that  the 
income  from  the  estate  is  insufilclent  to  fur- 
nish a  support  for  Mrs.  Leavell  and  her  fami- 
ly, and  that  they  possess  no  other  source  of 
revenue  either  to  keep  down  the  accruing  in- 
terest on  the  loan  or  to  discharge  the  princi- 
pal sum  at  maturity. 

The  debt  of  Mrs.  Grasty  constitutes  a 
charge  both  on  the  life  estate  of  Mrs.  Lea- 
vell and  the  estate  in  remainder  of  her  infant 
children,  and  should,  therefore,  be  borne  pro- 
portionately by  both.  Yet,  in  the  circum- 
stances detailed,  the  result  of  the  proposed 
arrangement  would  inure  to  the  benefit  of 
the  life  tenant  (especially  if  the  interest 
were  not  paid)  at  the  expense  of  the  remain- 
dermen. The  debt  must  ultimately  be  paid 
out  of  the  estate,  and  it  is  to  the  interest  of 
the  infants  that  such  payment  shall  be  made 
as  soon  as  practicable,  in  order  that  the  life 
estate  may  bear  its  due  proportion  of  the 
common  burden. 

[1]  In  the  absence  of  some  provision  in 
the  will  on  the  subject,  we  know  of  no  au- 
thority, either  in  executors  or  the  court,  to 
borrow  money  on  the  faith  of  a  decedent's 
estate  to  pay  debts. 

[2]  This  case  is  wholly  different  from  that 
of  Shirkey  v.  Kirby,  110  Va.  455,  66  S.  B.  40, 
135  Am.  St  Rep.  949,  and  that  line  of  au- 
thorities relied  on  to  affirm  the  decree.  In 
that  case  the  powers  exercised  by  the  trustee 
were  In  pursuance  of  an  express  trust  creat- 
ed by  the  will,  and,  as  the  evidence  plainly 
showed,  were  essential  to  preserve  the  man- 
sion house  from  total  ruin. 

For  these  reasons,  the  decree  must  be  re- 


versed, and  the  case  remanded,  with  direc- 
tions to  the  circuit  court  to  sell  so  much  of 
the  real  estate  as  may  be  necessary  to  pay 
the  debt  of  the  appellee,  Mrs.  B.  Bl  Grasty. 
with  Interest  and  costs  of  the  litigation  nec- 
essary for  its  collection  in  that  court 
Reversed. 

(114  Va.  876) 

SHIFLETT  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

20,  1918.) 

L  Intoxicating  Liquobs  (|  208*)— Offenses 
—Indictment— Time  of  Offense— Nega- 
tiving Limitations. 

While,  under  Code  1904,  §  3999,  providing 
that  an  iDdictmeDt  shall  not  be  invalid  for 
omitting  to  state  the  time  at  which  the  offense 
was  committed,  the  indictment  for  unlawfully 
selling  intoxicants  need  not  allege  the  precise 
time  of  the  sale;  it  must  allege  facts  showing 
that  the  offense  charged  was  committed  within 
the  period  of  limitations. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Ceot  Dig.  §§  228,  261;  Dec  Dig.  { 
208.*] 

2.  Indictment  and   Infobmation    (f   60*)— 

SUFFICIENCT. 

An  indictment  is  not  good  as  a  rule,  un- 
less, assuming  its  allegations  to  be  true,  it 
shows  a  prima  facie  case  for  punishment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformatioD.  Cent  Dig.  |S  182,  266,  267 ; 
Dec.  Dig.  §  60.*1 

3.  Indictment  and  Infobmation  <5  60*)— 
Sufficiency. 

The  indictment  Is  insufficient  if  it  may  be 
true  without  making  accused  guilty  of  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Ont  Dig.  |{  182,  266,  267; 
Dec.  Dig.  I  60.*] 

4.  Intoxicating  Liquobs  (S  208*)— Ofiknsbs 
—Indictment. 

An  indictment  which  recited  that  it  was 
found  at  the  December  term,  1912,  and  charged 
that  accused  "within  12  months  on  the  last  pre- 
ceding 191—,  in  the  said  county,"  did  aelU 
etc.,  without  a  license,  sufficiently  showed  that 
the  offense  was  committed  within  the  statutory 
period  of  limitations,  and  was  sufficient  not- 
withstanding the  omission  in  charging  the  year 
in  which  the  offense  was  committed. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  228,  261;    Dec.  Dig.  S 

5.  Indictment  and  Information  (§  119*)— 
Nonessential  Averments. 

The  courts  are  inclined  to  treat  as  sur- 
plusage all  improper  averments  in  indictments, 
where  the  remaining  allegations  set  out  the  of- 
fense charged  with  substantial  certainty. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |S  311-^14 ;  I>ec 
Dig.  I  119.*] 

6.  Indictment  and  Infobmahon  <{  114^) — 
Allegations— Second  Offense. 

Where  an  offense  is  punishable  by  statute 
with  a  higher  penalty  if  it  is  a  second  or  suu- 
sequent  offense,  the  indictment  must  so  allege, 
in  order  to  impose  the  higher  penalty. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  1%  301>3074  Dec. 
Dig.  I  1U.«] 
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Error  to  Clrcnlt  Oonrt,  Greene  County. 

Marcus  Shlfiett  was  convicted  of  unlaw* 
fully  selling  intoxicants,  and  brings  error. 
Reversed  in  part,  and  affirmed  in  part 

See^  also,  77  &  E.  608. 

John  S.  Cliapman,  of  Stanardsville,  for 
plaintiff  in  error.  The  Attorney  Generalt  for 
the  Commonwealth. 

BUCHANAN,  J.  The  first  error  assigned 
is  that  the  trial  court  erred  in  not  sustain- 
ing the  demurrer  to  the  indictment 

The  following  Is  a  copy  of  the  indictment: 
'The  jurors  of  the  commonwealth  of  Virginia 
in  and  for  the  body  of  the  county  of  Greene 
and  now  attending  the  circuit  court  of  said 
county  at  its  December  term,  1912,  upon 
their  oath  present  that  Marcus  Shlfiett  with- 
in twelve  months  on  the  last  preceding  191 — , 
in  the  said  county,  did  unlawfully  sell  ardent 
spirits  without  having  obtained  license  to  do 
so,  against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia." 

The  objection  made  to  the  indictment  is 
that  the  averment  in  it  as  to  the  time  when 
the  offense  was  committed  is  meaningless, 
and  that  it  does  not  charge  the  date  of  the 
sale  nor  such  facts  as  show  that  the  sale  was 
made  within  two  years  prior  to  the  Indict- 
ment, the  statutory  period  for  the  prosecu- 
tion of  such  offenses. 

[1-3]  While  it  is  not  necessary  in  a  prose- 
cution for  the  unlawful  sale  of  ardent  spirits 
for  the  indictment  to  state  the  precise  time 
of  the  sale  (section  3999  of  the  Code;  Sav- 
age's Case,  84  Va.  619,  6  S.  E.  565;  Arring- 
ton's  Case,  87  Va.  96,  12  S.  E.  224,  10  L.  R. 
A  242;  Runde'B  Case,  108  Va.  878,  61  S.  E. 
792),  it  is  necessary  where  there  is  a  statute 
of  limitations  (as  in  this  case)  barring  the 
prosecution  after  a  certain  time  that  such 
fiicts  should  be  stated  in  the  indictment  as 
will  show  that  the  offense  charged  was  com- 
mitted within  the  statutory  period;  for  no 
indictment  as  a  general  rule,  is  good  un- 
less, assuming  its  allegations  to  be  true,  it 
discloses  a  prima  facie  case  for  infiicting 
the  punishment  provided  by  law.  If  the  in- 
dictment may  be  true,  as  was  held  in  Young's 
Case,  16  Grat  (56  Va.)  664,  and  in  Bruce's 
Case,  26  W.  Va.  163,  167,  both  prosecutions 
for  selling  liquor  in  violation  of  law,  and 
still  the  accused  may  not  be  guilty  of  the  of- 
fense, the  indictment  is  insufficient  See,  al- 
so, 1  Bishop's  Cr.  Proc  {{  403,  405;  Whart 
Cr.  PI.  &  Pr.  {§  137,  3ia 

[4,5]  While  the  words,  "on  the  last  pre- 
ceding 191 — ,"  following  the  words,  "within 
twelve  months,"  are  meaningless,  they  may 
be  treated  as  surplusage  and  rejected  if  the 
indictment  Is  thereby  made  sensible  (1  Bish- 
op's New  Cr.  Pr.  5  158;  Commonwealth  v. 
Randall,  4  Gray  [Mass.]  36,  38) ;  for  courts 
of  justice  are  disposed,  as  said  by  the  court 
in  the  case  last  cited,  to  treat  as  surplusage 
all  erroneous  and  improper  averments  in 
complaints  and  indictments  where  the  resi- 


due of  the  allegations  sets  out  the  offense 
charged  in  technical  language,  and  with  sub- 
stantial certainty  and  precision.  After  re- 
jecting the  words  "on  the  last  preceding 
191 — **  the  indlctmenc  states  that  the  grand 
jury  attending  the  circuit  court  of  Greene 
county,  at  its  December  term,  191?.  "upon 
their  oath  present  that  Marcus  Shlfiett  with- 
in twelve  months  *  *  *  in  the  said  coun- 
ty did  unlawfully  sell  ardent  spirits  without 
having  a  license  to  do  so."  These  are  apt 
and  sufficient  words  to  show  that  the  offense 
charged  was  committed  within  the  statutory 
period.  We  are  of  opinion,  therefore,  that 
the  demurrer  was  properly  overruled. 

The  remaining  assignment  of  error  is  that 
the  court  erred  in  imposing  an  additional 
punishment  of  six  months'  confinement  in  the 
county  jail,  on  the  ground  that  the  offense 
of  which  the  accused  was  found  guilty  was  a 
second  offense. 

By  section  27  of  an  act  approved  March  15, 
1910  (Laws  1910,  c  190),  known  as  the  Byrd 
Liquor  Law,  it  is  provided,  among  otiier 
things,  that  a  person  violating  the  provisions 
of  that  act  shall  be  guilty  of  a  misdemeanor, 
and  unless  otherwise  provided  therein  shall 
be  fined  not  less  than  $50,  nor  more  than 
$100,  and,  in  addition,  he  may  in  the  discre- 
tion of  the  court  be  imprisoned  not  more 
than  60  days,  and  required  to  give  bond,  etc., 
and  that  for  the  second  and  each  succeeding 
offense  he  shall  be  fined  not  less  than  $100, 
and  shall  be  confined  in  jail  not  less  than  6 
nor  more  than  12  months.  The  verdict  of 
the  jury  found  the  accused  guilty  of  the  of- 
fense charged  in  the  indictment  and  fixed  his 
fine  at  $100.  The  court,  exercising  the  dis- 
cretion given  it  under  the  statute,  in  enter- 
ing up  judgment  for  the  fine,  added  60  days' 
imprisonment  In  jail  in  addition  to  the  fine, 
and  also  imposed  a  further  punishment  of 
6  months  in  jail  upon  the  accused.  This  lat- 
ter punishment  of  6  months  in  jail  was,  as 
the  accused  insists,  clearly  without  authori- 
ty. There  was  no  charge  in  the  indictment 
upon  which  the  accused  was  prosecuted  that 
the  offense  charged  was  a  second  or  subse- 
quent offense. 

[6]  It  is  well  settled  that  where  an  of- 
fense is  punishable  with  a  higher  penalty,  be- 
cause it  is  a  second  or  subsequent  offense  of 
the  same  kind,  such  severer  punishment  can- 
not be  inflicted  unless  the  indictment  charges 
that  it  is  a  second  or  subsequent  oftense,  be- 
cause by  the  rules  of  criminal  pleading  the 
indictment  must  always  contain  an  averment 
of  every  fact  essential  to  the  punishment  to 
be  inflicted.  Welsh's  Case,  4  Va.  57 ;  Rand's 
Case,  9  Grat  (50  Va.)  738 ;  Wharton's  Cr.  PI. 
&  Pr.,  §§  934,  935 ;  1  Bishop's  Cr.  Law  (7th 
Ed.)  %  961 ;  Bishop  on  Stat  Cr.  i  240. 

It  follows  from  what  has  been  said  that 
the  action  of  the  court  in  imposing  the  addi- 
tional punishment  of  six  months  in  jail  upon 
the  accused,  and  declaring  that  he  should 
constitute  a  part  of  the  state  convict  road 
force,  was  erroneous,  and  to  that  extent  said 
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Judgment  must  be  reversed  and  annulled,  and 
ui  other  respects  affirmed. 
Ridvened  in  part;  affirmed  in  part 


(114  Va.  880) 

SHIFLETT  r.  CJOMMONWEAI/TH. 

(eSnpreme  Court  of  Appeals  of  Virginia* 

March  20,  1913.) 

Indictment  and  Information  (|  114*)— Ax- 
i^oATioNs  —  Second  Offense  —  Necebsitt 
OF  Alleoinq. 

While  the  indictment  need  not  allege  that 
the  offense  charged  is  accused*^  first  offense, 
yet,  in  oi*der  to  impose  a  severer  punishment  on 
the  ground  that  the  offense  charged  is  the  sec- 
ond or  subsequent  offense,  the  indictment  must 
allege  that  fact. 

[Ed.  Note.— For  other  cases,  see  Indictment 
And  Information,  Cent  Dig.  §(  301-307 ;  Dec. 
Dig.  I  114.»] 

Error  to  Circuit  Court,  Greene  County. 

Marcus  Shiflett  was  convicted  of  illegally 
selling  Intoxicants  without  a  license,  and  he 
brings  error.    Reversed. 

John  S.  Chapman,  of  Stanardsville,  for 
plaintiff  In  error.  The  Attorney  Qeneral, 
for  the  commonwealth. 

BUCHANAN,  J.  ThUi  is  an  indictment 
for  selling  ardent  spirits  without  having  a 
license  to  do  so.  The  Jury  found  the  ac- 
cused guilty,  and  fixed  liis  punishment  at  a 
fine  of  $100  and  Imprisonment  in  Jail  for 
six  months.  The  trial  court  refused  to  set 
aside  the  verdict  on  the  ground  that  the  ver- 
dict was  contrary  to  law. 

The  statute  under  which  the  accused  was 
prosecuted  is  the  same  as  that  upon  which 
the  prosecution  was  based  in  the  case  of 
the  commonwealth  against  the  accused  (77 
8.  £X  606),  in  which  an  opinion  has  Just  been 
handed  down,  and  to  which  reference  is  made 
for  the  terms  of  the  statute. 

Where  the  offense  for  which  the  ac- 
cused is  prosecuted  is  his  first  offense,  or  is 
prosecuted  only  as  such,  the  indictment  need 
not  charge  it  to  be  the  first,  for  that  is  pre- 
sumed (1  Bishop's  Cr.  Law,  |  961);  and  in 
such  case  the  only  punishment  which  the 
Jury  can  ascertain  by  their  verdict  is  a  fine 
of  not  less  than  $50  nor  more  tlmn  $100.  It 
is  only  where  the  accused  is  being  prosecuted 
for  a  second  or  succeeding  offense  that  the 
Jury  have  any  right  to  impose  any  punish- 
ment in  Jail.  In  other  words,  if  the  heavier 
punishment  is  to  be  imposed  upon  the  ac^ 
cused  because  the  offense  for  which  he  Is  be- 
ing prosecuted  is  a  second  or  subsequent  of- 
fense, that  fact  must  be  charged  in  the  in- 
dictment See  opinion  in  Shiflett  v.  Com- 
monwealth, 77  S.  E.  606,  handed  down  to- 
day, and  the  authorities  cited. 

There  is  no  averment  in  the  indictment  in 
this  case  that  the  accused  had  been  convicted 
of  a  prior  offense  of  like  kind,  and  therefore 
the  Jail  sentence  found  by  the  Jury  in  their 
verdict  and  imposed  by  the  Judgment  of  the 


court  was  wholly  unauthorized,  and  for  that 
error  the  Judgment  of  the  court  must  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be  had 
not  in  conflict  with  the  views  expressed  in 
this  opinion. 
Reversed* 


(U4  Va.  882) 

COOK  V.  COMMONWEAI/TEL 

(Supreme    Court   of  Appeals   of   Virginia. 

March  20,  1913.) 

1.  Grand  Juby  (|  5*)— Qualifications— Su- 
pervisor. 

A  member  of  a  grand  jury  was  not  dis- 
qualified because  he  was  also  a  member  of  the 
county  board  of  supervisors,  and  as  such  had 
supervision  over  the  roads;  he  not  being  an 
"overseer  of  a  road"  within  Code  1904,  $  3977, 
making  such  officers  ineligible  as  grand  jurors. 
[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  §{  8-13,  15;    Dec  Dig.  {  5.*] 

2.  HoMiciDB    (I    253*)— Evidence  — Suvn- 

CIENCT. 

Evidence  held  insufficient  to  sustain  a  con- 
viction of  murder  in  the  first  degree. 

[Ed,  Note. — For  other  cases,  see  Homicide* 
Cent.  Dig.  §f  523-532;    Dec.  Dig.  |  253.*] 

EiTor  to  Circuit  Court,  York  County. 

Hezekiah  Cook  was  convicted  of  murder 
in  the  first  degree,  and  he  brings  error.  Re- 
versed. 

Frank  Armistead  and  T.  H.  Geddy,  both 
of  Williamsburg,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

CARDWEIjL,  J.  Hezekiah  Cook  was  In- 
dicted in  the  circuit  court  of  York  county 
for  the  murder  of  Thomas  Bartlett;  was 
found  guilty  of  murder  in  the  first  degree, 
and  sentenced  to  be  electrocuted.  To  this 
Judgment  of  the  circuit  court  a  writ  of  er- 
ror was  awarded  the  prisoner. 

[1]  The  first  error  assigned  presents  the 
question  whether  or  not  D.  R.  Norment,  a 
member  of  the  grand  Jury  that  found  the 
indictment  against  the  prisoner,  was  ineligi- 
ble to  serve  as  a  grand  Juror  by  reason  of 
his  being  at  that  time  also  a  member  of  the 
board  of  supervisors  of  York  county,  and  as 
such  had  ex  oflElcio  supervision  and  control 
over  the  roads  in  Bruton  district  in  York 
county,  and  was  charged  with  certain  du- 
ties in  respect  thereto,  which  duties,  how- 
ever, do  not  devolve  upon  the  supervisor,  ex- 
cept when  no  superintend^it  of  roads  of  the 
district  has  been  appointed  or  that  office  be- 
comes vacant    Acts  1908,  p.  408. 

The  statute,  now  section  3977,  Code  of 
1904,  defining  the  qualifications  of  grand  Ju- 
rors, does  provide  that  an  **overseer  of  a 
road'*  shall  not  be  eligible  to  serve  on  a 
grand  Jury,  but,  under  the  existing  system 
of  laws  providing  for  the  construction  and 
keeping  in  repair  of  the  public  roads  and 
bridges  within  the  several  counties  in  the 
state,  there  was,  when  the  indictment  in 
this  case  was  found,  no  such  ofllce  as  "over- 
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seer  of  a  road,**  and  therefor^  section  3977 
of  the  Code,  supra,  could  not  be  construed 
as  applicable  to  the  ofBce  of  supervisor,  of 
which  no  mention  Is  made  in  the  statute. 
Whatever  reason  there  may  be  for  the  dis- 
qualification of  a  member  of  the  board  of 
mpenisors  of  the  several  counties  to  serve 
as  a  member  of  a  grand  Jury,  the  Qeneral 
Assembly  has  not  seen  fit  to  provide  by  stat- 
ute the  disqualification. 

The  second  assignment  of  error,  making 
the  contention  that  the  law  was  not  complied 
with  in  issuing  the  venire  facias,  and  the 
fourth,  relating  to  the  refusal  of  a  new  trial 
to  the  prisoner  '*on  account  of  after-discov- 
ered evidence,"  present  questions  not  likely 
to  arise  at  another  trial  of  the  case,  and,  as 
the  judgment  of  the  trial  court  has  to  be  re- 
versed on  another  ground  and  a  new  trial 
ordered,  it  is  unnecessary  to  consider  those 
questions* 

[2]  The  third  and  remaining  assignment 
of  error  is  to  the  ruling  of  the  trial  court 
refusing  to  set  aside  the  verdict  of  the  Jury 
because  contrary  to  the  law  and  the  evi- 
dence. 

It  appears  that  the  killing  of  the  deceased 
by  the  prisoner  occurred  about  12  o'clock 
Friday  night,  July  13,  1912,  and  the  only 
two  persons  present*  who  have  testified  in 
this  cause,  were  the  prisoner  and  one  Maude 
Page,  and  no  one  testifying  for  the  common- 
wealth knew  anything  about  the  occurrence, 
except  what  the  prisoner  or  Maude  Page  told 
them  just  after  it  happened,  and  no  one  of 
them  contradicted,  to  any  extent  whatever, 
either  the  prisoner  or  Maude  Page;  on  the 
contiraxy,  said  witnesses  say  that  what  was 
told  by  the  prisoner  and  Maude  Page  a  few 
hours  after  the  blow  was  struck  the  deceas- 
ed is  exactly  the  same  as  told  by  them  on 
the  witness  stand  at  the  trial  of  the  pris- 
oner. 

The  theory  of  the  commonwealth  is  that 
the  killing  was  caused  by  jealousy,  and  that 
the  accused  followed  the  deceased  from  Wil- 
liamsburg to  Maude  Page's  house,  and  there 
killed  him,  but  the  evidence  wholly  fails  to 
sustain  that  theory.  An  attempt  was  also 
made  to  show  that  Improper  relations  exist- 
ed between  Maude  Page  and  the  prisoner, 
but  that  attempt  likewise  failed,  and,  in 
fact,  it  will  be  seen,  when  we  come  to  re- 
view the  evidence,  that  there  is  none  as  to 
the  motive  for  the  killing  of  the  deceased, 
other  than  the  explanation  made  by  the  pris- 
oner and  the  only  other  eyewitness  to  the  oc- 
currence. 

The  trial  court  certifies  the  following  as 
the  statement  made  by  Maude  Page,  as  wit- 
ness for  the  prisoner: 

"That  she  lived  in  York  county  about  2K 
miles  from  Williamsburg.  That  on  the  night 
Bartlett  was  killed  she  went  to  church  with 
Olivia  Williams  and  her  husband,  Chris.  Wil- 
liams. That  she  left  her  child  at  Chris. 
Williams'  house.  That  they  went  in  church 
together,  a?td  sat  on  the  same  bench.    That, 
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after  the  exercises  were  over,  she  met  Bart- 
lett, and  he  walked  home  with  her.  That 
they  stopped  at  Chris.  Williams'  house,  and 
she  got  her  child  and  put  it  In  a  wagon, 
and  pulled  her  home  That  as  aoon  as  she 
got  home  she  lit  a  lamp  and  the  child  went 
upstairs  to  bed.  She  stayed  on  the  porch 
with  Tom.  That  Tom  asked  her  an  improp- 
er question,  and  tried  to  take  advantage  of 
her,  and  put  his  hand  on  her  head,  and  push- 
ed her  back  into  a  chair  that  was  on  the 
porch  against  the  side  of  the  house,  and  put 
his  other  hand  up  her  clothes.  That  she 
hollowed,  'Stop,  stop,  stop!'  loud  enough  to 
try  to  get  help,  and  she  fought  him  with  her 
hands.  WhOe  they  were  clinched,  and  Bart- 
lett was  leaning  over  her  and  pusliing  her 
against  the  back  of  the  chair,  some  one  came 
up  behind  Tom  and  struck  Tom.  That  as 
soon  as  Tom  was  struck  she  ran  in  the  house 
and  came  out  again  pretty  soon,  and  Codk 
was  there.  Tom  was  laying  on  the  porch 
groaning,  and  Cook  asked  her  to  get  some 
water.  That  she  went  into  the  house,  and 
got  a  basin  of  water  and  doth.  That  Cook 
washed  Tom's  head  and  tied  it  up  with  the 
cloth.  After  bathing  Tom's  head  and  laying 
him  in  the  porch  with  his  feet  on  the  ground, 
Cook  went  to  his  sister's  to  tell  them  about 
it  Cook  and  his  sister,  Matilda  Williams, 
came  back  together,  and  in  a  little  while 
Elias  Williams  her  husband  came.  That  she 
stayed  In  the  house,  and  did  not  talk  to  Blias 
Williams,  because  he  soon  went  to  tell  TomV 
father.  That  she  did  not  know  the  time  of 
night  it  was,  but  they  had  walked  from  Wil- 
liamsburg after  church,  and  that  she  thought 
it  was  between  11:30  and  12  when  church 
closed.  That  no  Improper  relations  existed 
between  her  and  Cook,  and  that  Cook  was 
not  the  father  of  her  child.  That  Cook  was 
not  her  regular  company,  but  that  they  were 
thrown  together  a  good  deal  on  account  of 
their  church  and  Sunday  school  work,  and 
that  she  had  another  man  with  whom  she 
kept  regular  company.  That  she  was  the 
mother  of  only  one  chUd,  nine  years  old. 
That  no  blood  spattered  over  her  when  Tom 
was  struck,  and  none  got  on  her  dothes." 

Olivia  Williams  corroborates  the  state- 
ments of  Maude  Page  as  to  what  occurred 
prior  to  the  latter's  leaving  witness'  home 
to  go  to  her  own  home  that  night. 

The  testimony  given  by  the  prisoner,  as 
certified  by  the  trial  Judge,  Is  as  follows: 
"That  he  left  his  home  about  5  miles  from 
Williamsburg,  for  Williamsburg,  about  C 
o'clock  on  the  afternoon  of  the  night  that 
he  killed  Tom  Bartlett  That  he  was  a  mem 
ber  of  a  church  committee,  and  had  some 
papers  to  deliver  to  the  Rev.  Dawson.  That 
a  Sunday  school  convention  had  been  held 
in  session  all  the  week  in  one  of  the  churches 
in  Williamsburg,  they  holding  two  sessions 
a  day,  one  in  the  morning  and  one  in  the 
afternoon.  That  he  had  attended  all  of  the 
night  meetings,  and  expected  to  attend  the 
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meeting  that  night,  and  went  in  town  early 
80  he  could  attend  to  the  other  business  be- 
fore the  meeting  began.  That  he  got  to  Wil- 
liamsburg and  delivered  the  papers ;  he  found 
that  he  had  lost  some  money,  about  $20. 
That  he  went  back  home  to  see  if  he  had  left 
it  at  home,  and  on  his  way  home  met  his 
half-sister,  Matilda  Williams,  and  told  her 
about  losing  his  money,  afterwards  met  Zack 
Staves,  but  did  not  tell  him  about  losing  his 
money,  as  he  did  not  think  it  well  to  talk 
too  much  about  it  until  he  had  tried  to  find 
his  money.  That  he  went  home,  searched 
all  through  the  house,  yard,  garden,  and 
blacksmith  shop,  and  hunted  some  in  the 
woods  near  the  house  where  he  had  been 
in  the  afternoon.  He  could  not  find  the  mon- 
ey, and  he  then  remembered  that  he  had 
stopped  on  the  side  of  the  road  to  answer  a 
call  of  nature,  and  decided  to  go,  and  look 
and  see  if  he  had  lost  it  there.  That  he 
took  a  lantern  and  walked  slowly  looking 
to  see  if  he  had  dropped  it  In  the  road  or 
path.  That  the  path  that  he  had  followed 
when  going  to  town,  which  was  the  one  that 
he  usually  used  led  by  the  house  of  Maude 
Page  and  within  a  few  feet  of  her  porch. 
That  Just  before  he  reached  Maude's  house 
he  heard  some  talking,  or  noise  that  sounded 
as  if  some  one  was  in  distress.  That  he 
stopped  a  minute,  and  lowered  his  lantern, 
and  just  as  he  did  he  heard  a  loud  cry  of 
'Help,  help.'  He  did  not  remember  the  ex- 
act words  that  he  heard,  but  knew  that  it 
was  a  woman's  voice,  and  that  she  was  in 
distress.  He  had  a  stick  in  his  hands  that 
be  had  picked  up  in  crossing  a  swamp  about 
three-fourths  of  a  mile  from  Maude's  house. 
That  when  he  heard  this  loud  and  distress- 
ing cry  that  he  immediately  ran  to  the  porch 
of  Maude  Page's  house,  and  saw  Maude  and 
a  man  clinched.  That  Maude  was  back 
against  the  house  and  the  man  next  to  him. 
That  he  jumped  into  the  porch,  which  had 
no  railing  aroimd  it,  and  struck  the  man 
with  the  stick,  intending  to  weaken  him  so 
that  he  could  hold  him  until  he  could  get 
help.  That  as  soon  as  he  struck  the  man 
he  grabbed  him  around  the  body,  and  found 
he  was  limp.  He  laid  him  down  on  the 
porch,  and  saw  that  it  was  Tom  Bartlett, 
his  half-brother.  At  the  time  he  struck  him 
he  had  no  idea  who  it  was.  He  then  called 
Maude,  who  had  run  into  the  house  as  soon 
as  she  got  loose  from  Tom,  and  asked  her 
to  bring  him  some  water  and  rags.  That 
she  brought  him  a  basin  of  water  and  a  cloth. 
That  he  bathed  Tom's  head,  and  tied  it  up 
with  the  cloth.  That  he  then  laid  him  on 
ihe  porch  with  his  feet  on  the  ground,  and 
went  to  the  house  of  Elias  and  Matilda  Wil- 
liams, and  told  them  what  had  happened. 
That  Tom  was  not  dead  when  he  left'  him, 
but  he  knew  that  he  was  hurt  seriously. 
That  Matilda  Williams  and  himself  walked 
back  to  Maude's  house,  and  Ellas  Williams 
drove  around  the  road.    When  he  got  back, 


he  found  that  Tom  was  dead.  He  was  so 
worried  and  excited  he  did  not  know  what 
to  do,  and  Elias  Williams  went  after  Tom's 
father,  and  he  stayed  with  the  body.  That 
shortly  after  Elias  left,  he  laid  Tom  out  In 
the  yard,  so  that  his  body  would  be  straight 
when  it  was  cold,  and  covered  It  up  wiUr 
something  that  he  had  put  aroimd  him  whe^ 
he  left  to  notify  Elias  Williams.  That  Elias 
returned,  and  Tom's  father  and  brother 
came  with  him,  and  one  of  them  went  to 
notify  Mr.  W.  B.  Schenck,  the  nearest  jus- 
tice of  the  peace.  That  he  stayed  there  un- 
til the  Justice  came,  and  was  present  at  the 
inquest,  and  told  how  it  had  happened.  That 
after  the  inquest  Mr.  Schenck  put  him  under 
a  $300  bond  to  appear  at  court.  That  W.  L. 
Schenck  went  on  his  bond,  and  that  iie  sur- 
rendered himself  in  court  on  the  first  day  of 
the  term.  That  he  had  known  Maude  Page 
all  of  her  life,  and  had  visited  frequently 
at  her  house,  both  while  her  mother  was 
living  there  and  since  her  death.  That  he 
had  always  been  friendly  with  Maude's  fam- 
ily, and  for  the  last  two  or  three  years  he 
had  been  thrown  with  Maude  a  good  deal  in 
church  work.  That  he  took  an  active  inter- 
est in  church  work,  and  was  superintendent 
of  a  Sunday  school  of  which  Maude  was 
secretary,  a  teacher,  etc.  He  denied  that  he 
had  ever  been  in  love  with  Maude  or  that 
any  improper  relations  existed  between  them. 
That  he  and  his  half-brother  were  on  good 
terms,  and  that  there  had  never  been  any 
trouble   between   them." 

The  only  contradiction  of  the  statement 
made  by  the  prisoner  to  be  found  in  the  evi- 
dence for  the  commonwealth,  which  is  at  all 
material,  is  that  given  by  the  witness  Benj. 
Dlshaman,  who  said  that  he  saw  the  prison- 
er at  the  church  Friday  night  (the  night  de- 
ceased was  killed),  and  talked  with  him  on 
the  church  steps.  The  prisoner  was  recalled 
to  the  witness  stand,  and  made  the  statement 
that  Dlshaman  was  mistaken  about  seeing 
him  at  church  in  Williamsburg  Friday  night, 
but  that  he  had  seen  Dlshaman  and  talked 
with  him  on  Thursday  night,  and  Dlshaman 
had  gotten  mixed  as  to  the  night  he  saw 
him  and  had  the  talk.  Dlshaman  was  not 
recalled  to  contradict  this  statement  of  the 
prisoner. 

The  evidence  shows  that  the  stick  with 
which  the  prisoner  was  struck  was  Just  such 
a  stick  as  he  usually  used,  picked  up  along 
any  route  that  he  might  be  walking,  and 
would  vary  at  times  "from  a  lathe  to  a  good 
size  pole."  The  deceased  was  struck  but  one 
blow,  according  to  all  the  witnesses;  and 
the  foreman  of  the  coroner's  Jury,  testifying 
for  the  commonwealth,  says  that,  while  he 
did  not  examine  it  closely,  "it  did  not  look 
like  his  skull  was  as  thick  as  a  negro's  skull 
ought  to  be."  Witnesses  both  for  the  com- 
monwealth and  the  prisoner  who  spoke  on 
the  subject  say  that  the  relations  existing 
between  the  prisoner  and  the  deceased  (his 
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half-brother)  had  always  been  cordial  and 
friendly,  and  no  one  ever  heard  anything  to 
the  contrary ;  and  all  of  the  witnesses,  both 
for  the  commonwealth  as  well  as  for  the  ac- 
cused, and  who  are  his  neighbors,  testify  as 
to  his  good  character  and  repute  as  a  law- 
abiding  and  peaceful  citizen,  one  or  more  of 
them  saying  that  his  reputation  for  honesty 
and  good  citizenship  was  as  good  as  any 
man's  in  the  community,  white  or  black ;  and 
one  (witness  for  the  commonwealth)  saying 
that  he  would  not  have  believed  the  prison- 
er had  killed  Bartlett  if  he  had  not  admit- 
ted it 

We  have  not  only  the  absence  from  the  rec- 
ord of  all  proof  as  to  an  express  declaration 
tending  to  prove  a  motive  in  the  killing  of 
the  deceased,  but  there  is  no  evidence  tend- 
ing to  prove  a  circumstance  from  which  a 
motive  for  the  killing,  other  than  what  is 
shown  in  the  statement  of  the  prisoner  and 
Maude  Page  might  be  inferred. 

We  are  of  opinion  that  the  evidence  ap- 
pearing in  the  record  plainly  does  not  sup- 
port the  verdict  of  the  jury,  and  therefore 
the  Judgment  of  the  circuit  court  thereon  is 
reversed,  the  verdict  of  the  Jury  set  aside, 
and  the  cause  remanded  for  a  new  trial  to 
be  had  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 

Reversed. 


(114  Va.  796) 

ADAMS  et  al.  v.  BOOKER. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

1.  Api^ai,  and  Error  (J  343*)— Pebfectiwg 
Appeal— Computation  of  Time. 

The  time  betweon  the  presentation  of  a 
petition  for  appeal  and  the  date  of  the  order 
granting  the  appeal  must  be  excluded  from 
the  one  year  given  appellant,  under  Code  1904, 
§  3474,  after  final  decree,  within  which  to  per- 
fect an  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  18S9-1904;  Dec.  Dig.  { 
343.*] 

2.  Appeal  and  Error  (§  338* )— Perfecting 
Appeal— Dismissal  of  Bill  of  Review. 

Under  Code  1904,  §  3474,  requiring  an  ap- 
peal to  he  perfected  within  one  year  after  the 
date  of  a  final  decree,  or  within  six  months 
after  dismissal  of  a  bill  of  review,  the  appel- 
lants did  not  have  one  year,  after  dismissal  of 
their  bill  of  review,  within  which  to  perfect  an 
appeal  therefrom,  though  the  decree  of  dismissal 
was  entered  less  than  six  months  after  the  final 
decree,  but  had  only  one  year  from  date  of  final 
decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1879-1882,  3057;  Dec 
Dig.  §  33a*] 

Appeal  from  Circuit  Conrt,  Amelia  County. 

Suit  between  Adams  and  others  and  Book- 
er. From  the  Judgment,  Adams  and  others 
appeaL    Appeal  dismissed. 

W.  Moncure  Gravatt,  of  Blackstone,  for 
appellants.  Thos.  R.  Hardaway,  of  Amelia, 
for  appellee. 


HARRISON,  J.  A  final  decree  disposing 
of  this  controversy  was  entered  by  the  cir- 
cuit court  of  Amelia  county  on  the  6th  of 
January,  1911.  At  the  following  June  term 
a  bill  of  review  was  filed,  and  on  the  20th 
day  of  June,  1911,  a  decree  was  entered  dis- 
missing said  bill  of  review.  The  petition  for 
appeal  is  from  both  of  these  decrees,  and 
prays  that  each  of  them  may  be  reviewed 
and  reversed. 

The  question  to  be  first  determined  is 
whether  or  not  the  appellants  have  perfect- 
ed their  appeal  within  the  time  prescribed 
by  law;  the  appellee  contending  that  the 
appeal  bond  was  not  executed  within  the 
time  required. 

The  record,  with  the  petition  for  appeal, 
was  placed  in  the  hands  of  one  of  the  judges 
of  this  court  on  the  30th  day  of  December, 
1911;  the  appeal  was  granted  on  ihe  12th 
day  of  January,  1912;  the  clerk  of  this  court 
issued  the  process  on  the  24th  day  of  Jan- 
uary, 1912;  and  the  supersedeas  bond  re- 
quired, in  the  penalty  of  $600,  was  not  exe- 
cuted until  the  11th  day  of  April,  1912. 

[1,2]  The  law  prescribing  the  time  in 
which  appeals  may  be  taken  is  found  in 
Code  1904,  §§  3455  and  3474.  The  latter  sec^ 
tion,  so  far  as  necessary  to  be  quoted,  is  as 
follows:  "No  process  shall  issue  upon  an 
appeal,  writ  of  error,  or  supersedeas  allow- 
ed to  or  from  a  final  Judgment,  decree  or  or- 
der, if  when  the  record  with  the  petition  re- 
quired by  section  3457  is  delivered  to  the 
clerk  of  the  appellate  court,  there  shall  have 
elapsed  one  year  since  the  date  of  such  final 
Judgment,  decree  or  order,  or  six  months,  il 
the  decree  appealed  from  was  a  decree  re- 
fusing a  bill  of  review  to  a  final  decree  ren- 
dered more  than  six  months  prior  thereto. 
•  ♦  •  The  appeal,  writ  of  error,  or  su- 
persedeas shall  be  dismissed  whenever  it  ap- 
pears that  one  year,  or  six  months,  as  the 
case  may  be,  has  elapsed  since  the  said  date, 
before  the  record  with  the  petition  is  de- 
livered to  such  clerk,  or  before  such  bond 
is  given  as  is  required  to  be  given  before 
the  appeal,  writ  of  error,  or  supersedeas 
takes  effect." 

It  is  quite  clear  from  this  statute  that  the 
appellants  have  one  year  from  the  date  of 
the  final  decree  appealed  from  in  which  to 
apply  for  an  appeal  and  to  perfect  the  same 
by  executing  the  bond  prescribed  by  the  or- 
der granting  the  appeal.  From  the  year, 
however,  must  be  excluded  the  time  between 
the  presentation  of  the  petition  for  appeal 
and  the  date  of  the  order  granting  the  ap- 
peal. 

Instead  of  the  appeal  bond  being  execut- 
ed, as  required,  within  one  year  from  Jan- 
uary 6,  1911,  the  date  of  the  final  decree.  It 
was  not  executed  for  more  than  14  months 
after  that  date;  so  that,  so  far  as  the  final 
decree  of  January  6,  1911,  is  concerned,  the 
appeal  was  plainly  not  perfected  in  time. 

But    the  appellants   say   they   rely   upon 
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their  appeal  from  the  decree  of  June  20, 
1911,  dismissing  the  bill  of  review,  and  they 
Insist  that  they  have  one  year  in  which  to 
perfect  their  appeal  from  the  date  of  that 
decree.  Their  contention  Is  that,  whenever 
the  decree  dismissing  the  bill  of  review  Is 
entered  less  than  six  months  after  the  final 
decree,  the  party  aggrieved  has  twelve 
months  from  the  date  of  such  decree  dis- 
missing the  bin  of  review  within  which  to 
perfect  his  appeal ;  that  it  Is  only  when  the 
decree  dismissing  the  bill  of  review  is  en- 
tered more  than  six  months  after  the  final 
decree  that  the  party  aggrieved  Is  limited  to 
six  months  within  which  to  appeal  there- 
from. 

There  is  nothing  in  the  language  of  the 
law  to  warrant  this  contention.  The  law 
provides  that,  *'lf  the  decree  appealed  from 
was  a  decree  refusing  a  bill  of  review  to  a 
final  decree  rendered  more  than  six  months 
prior  thereto,**  the  party  aggrieved  should 
have  six  months  from  the  date  of  the 'decree 
refusing  such  bill  of  review  within  which 
to  perfect  his  appeal.  There  is  no  exten- 
sion of  time  beyond  the  one  year,  except  in 
the  case  mentioned,  when  the  decree  refus- 
ing the  bill  of  review  is  entered  more  than 
six  months  after  .the  final  decree  which  was 
sought  to  be  reviewed.  The  purpose  of  the 
provision,  obviously,  was  to  prevent  a  party 
from  being  prejudiced  In  his  right  of  appeal 
by  delay  In  acting  upon  the  bill  of  review. 
There  is  no  provision  for  any  extension  of 
time  in  which  to  appeal,  in  a  case  like  this, 
when  the  decree  refusing  the  bill  of  review 
was  entered  less  than  six  months  after  the 
date  of  the  final  decree,  and  for  the  manifest 
reason  that  the  party  has  not  been  prejudic- 
ed in  his  right  of  appeal  by  the  intervention 
of  the  bill  of  review.  He  still  has  six  months 
in  which  to  perfect  his  appeal — ^the  same 
time  that  is  given  when  the  bill  of  review  is 
refused  more  than  six  months  after  the  final 
decree.  In  other  words,  when  the  bill  of  re- 
view is  refused  less  than  six  months  after 
the  final  decree,  the  right  of  appeal  from 
such  final  decree  within  one  year  Is  not  di- 
minished or  impaired. 

It  is  clear  that  appellants  have  not  per- 
fected their  appeal  in  this  case  within  the 
time  prescribed  by  law;  and  it  must  there- 
fore be  dismissed. 

Appeal  dismissed. 


(114  Va.  500) 
CAllDWELL  V.  NORFOI/K  &  W.  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1913.) 

I.  New    Trial    (§    70*)— Grounds— Vebdiot 
Contrary  to  Evidence  in  General. 

The  verdict  of  tlie  jury  is  entitled  to  much 
respect,  und  the  trial  court  should  not  set  it 
aside  unless  it  is  plainly  against  the  evidence 
or  is  without  evidence  to  support  it,  as  when 
there  has  been  no  proof  whatever  of  a  material 
fact  or  not  sufficient  evidence  of  the  fact  or 


facts  in  issue;  but  where  some  evidence  has- 
been  given  tending  to  prove  the  facts  in  issue, 
or  the  evidence  consists  of  clrcumstaoces  and 
presumptions,  a  new  trial  will  not  be  granted 
merely  because  the  court  would  have  given  a 
different  verdict,  but  to  warrant  a  new  trial  in 
such  a  case  the  evidence  should  be  plainly  in- 
sufficient to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  New  Trials 
Cent.  Dig.  S§  142.  143;    Dec.  Dig.  {  70.*] 

2.  Trial  (§  142*)— Taking  Case  vbom  Jurt 
—Inferences  from  Evidence. 

Where  the  inferences  from  the  evidence 
are  not  certain,  it  is  for  the  jury,  and  not  for 
the  court,  what  inferences  are  to  be  drawn. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  337;   Dec.  Dig.  $  142.*] 

3.  Appeal  and  Error  (|  977*)— Discretior 
OF  liOWER  Court— New  Tbiajl. 

Greater  latitude  is  allowed  the  trial  court 
in  granting  than  in  refusing  new  trials,  since 
the  refusal  to  grant  a  new  trial  operates  as 
a  final  adjudication  between  the  pajties,  whUe 
the  granting  of  a  new  trial  affords  further  op- 
portunity for  showing  the  truth,  without  con- 
cluding either  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-^3865;    Dec.  Dig.  | 

977.*] 

4.  New  Trial  (§§  69,  72*)— GBOUNDa— Cebd- 
iBiLiTY  OF  Witnesses. 

The  jury  may  discard  the  preponderance 
of  evidence  as  unworthy  of  credence  and  adopt 
the  evidence  of  a  single  witness  upon  which  to 
base  their  verdict,  and  such  verdict  cannot  be 
disturbed  if  the  evidence  of  that  witness  is 
sufficient,  standing  alone,  to  support  it;  and  in 
such  case  the  preponderance  of  the  evidence 
cannot  influence  the  trial  court  in  considering 
a  motion  for  a  new  trial. 

TEd.  Note. — For  other  cases,  see  New  Trial, 
Cent.Dig.  S§  141,  146-148;  Dec.Dig.  §§  69,  72. •  J 

5.  New  Trial  (§  72*) —Grounds  — Verdict 
Contrary  to  weight  of  Evidence. 

In  a  jury  case  turnioe  upon  the  weight  of 
the  evidence  and  not  solely  upon  the  credibil- 
ity of  witnesses,  the  trial  court,  on  motion  for 
a  new  trial,  must  necessarily  pass,  to  some  ex- 
tent at  least,  upon  the  weight  of  the  evidence; 
but  the  verdict  ought  not  to  be  set  aside  un- 
less manifest  injustice  has  been  done,  especial- 
ly when  the  case  turns  upon  facts  or  inferenc- 
es to  be  drawn  from  .the  facts  proved  and  a» 
to  which  reasonable  men  might  differ. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent.  Dig.  §§  146^148;    Dec.  Dig.  i  72.*] 

6.  Negligence  (§  136*)— Action— Question 
for  Jury— Mixed  Question  of  Law  and 
Fact. 

Negligence  is  a  mixed  question  of  law  and 
fact  to  be  decided  by  the  court  when  the  facts 
are  undisputed  or  conclusively  proved,  but  not 
to  be  witndrawn  from  the  jury  when  they  are 
disputed  or  the  evidence  is  conflicting. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  277-353;    Dec.  Dig.  §  136.*1 

7.  Master  and  Servant  (§8  278,  281*)— Ac- 
TioN  FOR  Injuries— Sufficiency  of  Evi- 
dence. 

Evidence,  in  a  servant's  action  for  injuries 
from  being  thrown  from  a  hand  car,  where  he 
alleged  negligence  in  furnishing  a  defective 
hand  car  and  negligence  of  deiendant's  em- 
ploy6  and  agent  in  the  manner  of  operating  the 
car,  and  in  which  defendant  set  up  his  contrib- 
utory negligence,  held  sufficient  to  sustain  a 
verdict  for  the  plaiiitiff. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  §$  954-972,  977,  987-99G; 
Dec.  Dig.  §§  278,  281.*] 
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Error  to  Circuit  Court,  Campbell  County. 

Action  by  William  Ll  Cardwell  against 
the  Norfolk  &  Western  Bailway  Company. 
Judgment  for  defendant,  and  plaintiH  brings 
error.  Reversed,  and  judgment  entered  for 
plaintiff. 

Volney  E.  Howard,  of  Lynchburg,  Frank 
Nelson,  of  Rustburg,  and  Thos.  J.  Williams, 
of  Lynchburg,  for  plaintiff  in  error.  F.  S. 
Kirkpatrick,  of  Lynchburg,  and  M.  McOor- 
mick,  of  Roanoke,  for  defendant  In  error. 

CARDWELL,  J.  This  action  was  brought 
by  William  L  Cardwell  against  the  Norfolk 
&  Western  Railway  Company  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff,  which  he  alleges  were  caused 
by  the  negligence  of  the  defendant  company. 

At  the  first  trial  of  the  case  the  jury  ren- 
dered a  verdict  In  favor  of  the  plaintiff  for 
$5,000,  which,  upon  the  motion  of  the  de- 
fendant, was  set  aside  as  being  "plainly 
contrary  to  the  weight  of  evidence."  On 
the  second  trial,  neither  the  plaintiff  nor 
the  defendant  offering  any  evidence,  a  ver- 
dict was  returned  by  the  jury  for  the  de- 
fendant, upon  which  the  court  entered  judg- 
ment, and  the  dase  is  before  us  for  review 
upon  a  writ  of  error  awarded  the  plaintiff. 

There  are  no  exceptions  made  a  part  of 
the  record  with  respect  to  instructions  giv- 
en or  refused  by  the  trial  court,  or  to  the 
admission  or  rejection  of  evidence,  so  that 
the  only  question  presented  is  the  propriety 
of  the  circuit  court's  action  In  setting  aside 
the  first  verdict 

It  appears  from  the  record  that  the  plain- 
tiff in  error,  Cardwell,  was  an  employ^  of 
the  defendant  In  error  in  the  capacity  of  la- 
borer, and  was  a  member  of  a  gang  of  labor- 
ers employed  in  the  construction  and  repair 
of  the  track  of  the  defendant  in  error.  The 
headquarters  of  this  force  were  located  in 
certain  camp  cars,  at  a  point  in  Campbell 
county,  and  the  place  of  work  extended  over 
a  considerable  stretch  of  track,  and  plaintiff 
in  error  and  his  colaborers  were  each  day 
taken  to  and  from  th^r  place  of  work  upon 
hand  cars  furnished  by  the  defendant  in  er- 
ror. On  the  day  of  the  injuries  of  which 
plaintiff  in  error  complains,  he  and  his  co- 
laborers  had  gone  out  on  hand  cars  after  din- 
ner to  work,  and  at  the  end  of  the  day  these 
hand  cars  were  gotten  in  readiness  to  carry 
the  force  back  to  camp,  and  plaintiff  in  error 
took  or  was  assigned  to  a  place  on  the  last 
car,  which  was  in  diarge  of  one  Robert  Wim- 
bush.  These  hand  cars  are  about  eight  feet 
square,  and  are  operated  by  two  lever  bars, 
one  of  them  about  1%  feet  from  the  front 
of  the  car.  and  the  other  about  1^  feet 
from  the  rear  of  the  car,  the  lever  bars  being 
about  4  feet  long ;  and  the  men  axe  distribut- 
ed on  the  car  so  that  some  of  them  take  hold 
of  the  lever  bar  at  the  front  and  others  take 
hold  of  the  same  bar  between  the  two  lev- 
en.    Another  set  go  to  the  rear  of  the  car 


and  hold  onto  the  lever  bar,  while  the  last 
set  get  in  the  middle  and  hold  onto  the  rear 
lever  bar.  The  men  press  the  lever  bar 
down,  Bvmying  the  body  and  going  down 
with  it,  and,  when  it  comes  up,  they  return 
to  an  erect  position,  and  then  push  it  down 
again,  and  thus  propel  the  car. 

The  rule  with  respect  to  the  operation  of 
these  cars  required  the  cars  to  run  apart 
from  each  other  the  distance  between  two 
telegraph  poles,  or  about  170  feet;  and,  on 
the  occasion  of  the  accident  to  plaintiff  in 
error,  the  cars  started  out  on  the  return  trip 
to  camp  with  the  car  on  which  he  was  riding 
in  the  rear  with  Wimbush  in  charge,  and  in 
tiie  course  of  the  trip  and,  when  Wimbush  saw 
that  his  car  was  getting  too  close  to  the  car 
ahead  of  him,  he  checked  the  speed  of  his 
car  so  as  to  increase  the  distance  between  it 
and  the  car  next  in  front  by  putting  his  foot 
on  the  brake;  and  by  the  car  being  thus 
checked  plaintiff  in  error  was  thrown  off 
upon  the  track  in  front  of  the  car,  which  ran 
upon  his  body  and^  thereby  inflicted  upon  him 
serious  and  permanent  Injuries. 

This  action  to  recover  for  said  injuries  Is 
grounded:  (1)  On  the  negligence  of  defend- 
ant in  error  in  furnishing  a  defective  hand 
car,  maintained  and  operated  by  it,  and  up- 
on which  plaintiff  in  error  and  other  em- 
ployes were  being  carried  from  their  place 
of  work  to  the  camp  at  the  time  and  on  the 
occasion  that  plaintiff  in  error  sustained  his 
injuries ;  and  (2)  upon  the  negligence  of  the 
employ^  and  agent  (Wimbush)  of  the  defend- 
ant in  error  in  the  manner  of  operating  the 
capr  at  the  time,  and  by  reason  whereof  plain- 
tiff in  error  was  thrown  from  the  car  and 
the  car  run  upon  him. 

The  defense  to  the  action  Is :  (1)  That  the 
defendant  in  error  had  used  ordinary  care 
to  funiish,  and  as  a  matter  of  fact  had  fur- 
nished, to  the  plaintiff  in  error  a  reasonably 
safe  hand  car  on  which  he  was  to  be  trans- 
ported to  and  from  his  work ;  and  (2)  assum- 
ing that  defendant  in  error  had  been  negli- 
gent in  failure  to  use  ordinary  care  to  fur- 
nish a  reasonably  safe  hand  car  for  the 
transportation  of  plaintiff  in  error  to  and 
from  his  work,  the  proximate  cause  of  his 
injuries  was  his  lack  of  ordinary  care.  In 
that  he  failed  to  hold  on  as  the  other  men 
held  onto  the  lever,  and  to  brace  himself 
properly  in  case  It  should  become  necessary 
to  check  the  speed  of  the  car  by  the  use  of 
the  brake. 

The  defendant  in  error  undertook  to  prove, 
and  did  introduce  witnesses  to  prove,  that 
It  had  no  car  in  service  on  the  day  of  the 
Injury  to  plaintiff  in  error,  which  was  in  the 
condition  claimed  by  him,  but  that  the  fact 
was  that  he,  when  injured,  was  riding  on  a 
newly  painted  hand  car  which  was  in  per- 
fect condition  in  every  respect;  but  this  ev- 
idence not  only  created  a  conflict  with  that 
of  plaintiff  in  error,  thus  presenting  a  pure 
question  of  fact  peculiarly  within  the  prov- 
ince of  the  jury  to  decide,  but  the  evidence 
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for  the  plaintiff  in  error  amply  sustained  his 
contention  as  to  what  car  he  was  on  when 
injured  and  as  to  its  condition. 

The  remaining  question  in  the  case  is 
whether  or  not  the  trial  court  should  have 
set  aside  the  verdict  of  the  Jury  at  the  first 
trial  because  of  the  contributory  negligence 
of  the  plaintiff  in  error  concurring  with  the 
negligence  of  the  defendant  in  error  in  caus- 
ing his  injuries. 

It  is  earnestly  pressed  upon  us,  in  the  pe- 
tition for  this  writ  of  error  and  in  the  oral 
argument,  that  this  question  was  purely  a 
question  of  fact  determinable,  under  proper 
instructions  from  the  court,  alone  by  the 
jury,  and  that  it  was  not  within  the  author- 
ity of  the  trial  court  to  interfere  with  their 
finding  thereon.  In  support  of  this  conten- 
tion, the  decision  of  this  court  in  Morien  v. 
Norfolk  &  A.  T.  Co.,  102  Va.  622,  46  S.  B. 
907,  is  greatly  relied  on. 

On  the  other  hand,  it  is  argued  on  be- 
half of  the  defendant  in  error,  with  equal 
earnestness  and  ability,  that  the  rule  in  Vir- 
ginia is  that  the  trial  court,  in  ruling  upon 
a  motion  to  set  aside  a  verdict  of  a  jury  in 
a  civil  action,  must  to  some  extent  pass  on 
the  weight  of  the  evidence;  and  that,  as 
this  motion  is  addressed  to  the  sound  dis- 
cretion of  the  judge,  the  determination  of  the 
•question  whether  or  not  there  has  been  a 
proper  exercise  of  that  discretion  rests  up- 
on a  wholly  different  set  of  considerations 
from  those  which  govern  the  appellate  court, 
particularly  so  where  the  trial  Judge,  in  the 
•exercise  of  his  discretion,  has  granted  the 
new  trial.  In  other  words,  the  contention  is 
that,  if  the  trial  Judge  had  refused  a  new 
trial  and  the  defendant  company  had  ap- 
plied for  and  obtained  a  writ  of  error,  this 
court  would  treat  the  evidence  as  on  a  de- 
murrer thereto;  but  the  rule  is  different 
where  the  trial  Judge  has  granted  the  new 
trial.  In  the  latter  instance,  it  is  claimed 
that  "the  plaintiff  In  error  comes  to  this 
■court,  not  on  a  demurrer  to  the  evidence  by 
him,  but  nearly  so;"  and,  further,  "the 
trial  judge  should  set  aside  the  verdict  (1) 
where  it  is  not  supported  by  the  evidence, 
(2)  when  the  verdict  is  founded  on  mere  in- 
ferences, (3)  when  the  court  can  see  that  the 
verdict  is  based .  on  wrong  inferences,  and 
(4)  when  the  verdict  is  plainly  against  the 
weight  of  the  evidence."  As  supporting 
these  contentions  a  number  of  cases  decided 
by  this  court  prior  to  the  enactment  of  the 
statute  now  section  3484  of  the  Code  of 
1904,  and  others  decided  since,  among  them 
Chapman  v.  Va.  Real  Est  Co.,  96  Va.  177, 
31  S.  E.  74,  Marshall's  Adm'r  v.  Valley  R. 
R.  Co.,  97  Va.  653,  34  S.  E.  455,  and  C.  &  O. 
Ry.  Co.  V.  Anderson,  93  Va.  650,  25  S.  B. 
^7,  are  cited. 

It  is  not  necessary  to  review  the  cases  de- 
cided before  the  enactment  of  the  statute, 
section  3484,  Code  of  1904.  That  statute  has 
been  clearly  interpreted  and  incontroverti- 


bly  stated  by  this  court  in  a  number  of  cas- 
es decided  since  its  enactment,  both  before 
and  since  Its  amendment  to  its  present  form 
and  language,  including  the  cases  above 
named. 

The  rules  governing  the  granting  of  new 
trials,  established  in-  Grayson's  Case,  6  Orat 
(47  Va.)  712,  and  in  Blosser  v.  Harshbarger, 
21  Grat.  (62  Va.)  214,  adopted  and  reafilrm- 
ed  in  numerous  cases  following,  have  not 
been  changed  by  the  statute  or  by  the  de- 
cisions of  this  court  interpreting  the  statute. 
There  appeared,  however,  to  have  been  sev- 
eral rules  as  applied  to  different  classes  of 
cases,  and  it  was  the  purpose  of  the  revisors 
of  the  Code  of  1887  to  have  one  uniform  rule 
of  decision  in  all  the  classes  of  cases,  and  it 
was  determined  that,  in  considering  a  case 
upon  a  writ  of  error,  the  appellate  court 
should  consider  it  as  upon  a  demurrer  there- 
to by  the  plaintiff  in  error,  and  accordingly 
the  statute  so  providing  was  inserted  in  the 
Code  of  1887  as  section  3484;  but,  it  being 
afterwards  supposed  that  this  rule  operated 
harshly  on  the  excepting  party  where  there 
had  been  two  trials,  the  statute  was  amend- 
ed by  addiitg  thereto  the  following  words: 
"Except  that  when  there  have  been  two 
trials  in  the  lower  court,  in  which  case  the 
rule  of  decision  shall  be  for  the  appellate 
court  to  look  first  to  the  evidence  and  pro- 
ceedings on  the  first  trial,  and  if  it  discov- 
ers that  the  court  erred  in  setting  aside  the 
verdict  on  that  trial,  it  shall  set  aside  and 
annul  all  proceedings  subsequent  to  said  ver- 
dict and  enter  Judgment  thereon."  See  notes 
at  page  1862,  Code  1904. 

It  would,  indeed,  be  a  futile  and  idle  thing 
for  the  law  to  give  to  a  court  supervisory 
authority  over  the  proceedings  and  the  man- 
ner of  conducting  a  cause  before  the  jury 
and  the  right  to  set  aside  the  verdict  of  the 
Jury  therein  because  contrary  to  the  evi- 
dence, unless  the  Judge  vested  with  such 
power  could  consider  to  some  extent  at  least 
the  evidence  in  the  cause;  and  it  would  be 
equally  as  futile  and  idle  to  say  that,  when 
there  has  been  two  trials  of  a  cause  in  the 
lower  court,  the  rule  of  decision  shall  be  for 
the  appellate  court  to  look  first  to  the  evi* 
dence  and  proceedings  on  the  first  trial,  and, 
if  it  discloses  that  the  court  erred  in  setting 
aside  the  verdict  on  that  trials  it  shall  set 
aside  and  annul  all  subsequent  proceedings, 
etc.,  yet  the  appellate  court  could  not  look 
to  the  evidence  except  under  the  rule  re- 
quiring its  consideration  as  upon  a  demurrer 
thereto.  The  statute  says  that  the  appellate 
court  shall  look  to  the  evidence,  etc..  In  de- 
termining the  propriety  of  the  trial  court's 
ruling  setting  aside  the  first  verdict  and  pre- 
scribes no  rule  limiting  the  extent  to  which 
the  evidence  Is  to  be  looked  to. 

[1]  But  as  said  by  Baldwin,  J.,  in  Patte- 
son  V.  Ford,  2  Grat  (43  Va.)  18:  "Much  re- 
spect is  due  to  the  opinion  of  the  Jury  whose 
province  it  is  to  weigh  conflicting  evidence, 
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to  scan  the  credit  of  witnesses,  to  estimate 
the  force  of  circumstances,  and  probabilities 
and  presumptions,  and  to  canvass  intention 
and  motives.  This  is  so  evident  that  the 
courts  habitually  defer  to  the  conclusions  of 
Juries  upon  matters  of  fact»  though  op- 
posed to  their  own;  and  hence  the  familiar 
rule  not  to  disturb  a  verdict  unless  in  a  case 
of  plain  deviation  from  the  evidence."  In 
other  words,  the  court  should  not  set  aside 
the  verdict  of  a  jury  unless  it  Is  plainly 
against  the  evidence  or  is  without  evidence 
to  support  it,  which  occurs  where  there  has 
been  no  proof  whatever  of  a  material  fact, 
or  not  sufficient  evidence  of  the  fact  or 
facts  in  issue.  Where  some  evidence  has 
been  given  which  tends  to  prove  the  fact  in 
issue,  or  the  evidence  consists  of  circum- 
stances and  presumptions,  a  new  trial  will 
Qot  be  granted  merely  because  the  court,  if 
upon  the  jury,  would  have  given  a  different 
verdict  To  warrant  a  new  trial  In  such  a 
case,  the  verdict  should  be  plainly  insuf- 
ticient  to  support  the  finding  of  the  jury. 
Hlosser  V.  Harshbarger,  supra. 

This  court  has  repeatedly  said,  and  in  cas- 
es which  bad  to  be  considered  in  the  light 
'>f  the  rule  prescribed  in  the  statute  (section 
n4S4,  supra),  that  in  setting  aside,  or  in  re- 
fusing to  set  aside,  a  verdict,  the  trial  court 
must  to  some  extent  pass  upon  the  weight 
of  the  evidence  before  the  jury,  and  has 
recognized  and  repeatedly  acted  upon  the 
rule  that  in  considering  the  propriety  of  the 
trial  court's  ruling  upon  a  motion  to  set 
aside  the  verdict  of  the  jury  because  con- 
trary to  the  evidence,  or  is  •  without  evi- 
dence to  support  it,  this  court  will  look,  to 
8ome  extent,  to  the  weight  of  the  evidence 
adduced  at  the  trial. 

[2,  3]  No  attempt  has  been  made,  so  far  as 
we  are  advised,  by  the  courts  or  the  law- 
writers  to  formulate  a  rule  defining  the  lim- 
it to  which  the  trial  court  or  the  appellate 
court  may  go  in  reviewing  the  evideuce  to 
ascertain  and  to  determine  whether  or  not 
a  verdict  of  a  jury  is  plainly  against  the 
evidence  or  without  evidence  to  support  it 
Indeed,  it  would  be  a  difficult  task,  if  not 
Impossible  of  performance,  to  prescribe  with 
circumstantial  precision  the  extent  to  which 
the  trial  court  or  the  appellate  court  may 
properly  examine  the  evidence  with  the  view 
of  determining  whether  or  not  the  verdict 
of  the  jury  thereon  should  be  disturbed ;  but 
the  authorities  agree  that  the  verdict  of  the 
jury  is  entitled  to  great  respect  and  should 
not  be  disturbed  unless  plainly  against  the 
evidence  or  without  evidence  supporting  it, 
and  also  that,  where  the  inferences  to  be 
drawn  from  the  evidence  are  not  certain  and 
Incontrovertible,  it  is  a  question  for  the 
jury  as  to  what  inferences  are  to  be  drawn 
from  the  evidence  and  one  not  to  be  deter- 
mined by  the  court  It  is  also  well  recognized 
by  this  court  and  the  courts  in  other  juris- 
dictions that  greater  latitude  is  allowed  the 
trial  court  in  granting  than  in  refusing  new 


trials,  and  the  reason  for  this  rule  la  ex- 
plained in  the  opinion  by  Buchanan,  J.,  in 
Chapman  v.  Real  Est.  Co.,  supra,  as  follows: 

"In  setting  aside  the  verdict,  the  trial  court 
must,  to  some  extent,  pass  upon  the  weight 
of  the  evidence  before  the  jury,  and  a  strong- 
er case  must  be  made  in  order  to  justify 
an  appellate  court  in  disturbing  an  order 
granting  a  new  trial  than  where  it  has  been 
refused.  The  reason  usually  assigned  for 
this  rule  is  that  the  refusal  to  grant  a  new 
trial  operates  as  a  final  adjudication  of  the 
rights  of  the  parties,  while  the  granting  of 
the  new  trial  simply  invites  further  investi- 
gation and  affords  an  opportunity  for  show- 
ing the  truth  without  concluding  either 
party." 

In  that  case,  as  in  this,  there  had  been 
two  trials,  at  the  first  of  which  a  verdict 
for  the  plaintiff  was  rendered,  which  the 
court  set  aside,  and  at  the  second,  no  evi- 
dence being  introduced  by  either  party,  the 
verdict  was  for  the  defendant  upon  whlcn 
the  trial  court  entered  judgment,  and,  in 
the  opinion  of  this  court  reviewing  the  case 
upon  writ  of  error,  the  evidence  is  set  out 
and  discussed  at  considerable  length,  and 
the  conclusion  reached  was  that  the  order 
of  the  trial  court  setting  aside  the  first  ver- 
dict and  granting  a  new  trial  ought  not»  un- 
defr  the  evidence,  to  be  disturbed. 

In  Marshall's  Adm'r  v.  Valley  R.  Co.,  su- 
pra, there  had  also  been  two  trials,  the  ver- 
dict in  the  first  being  for  the  plaintiff,  which 
the  trial  court  set  aside,  and  at  the  second, 
no  evidence  being  introduced,  the  verdict  and 
the  judgment  thereon  was  for  the  defendant ; 
and  in  reviewing  the  case  the  opinion  of  this 
court  by  Keith,  P.,  discusses  the  evidence  at 
considerable  length,  especially  that  part  of  it 
relied  on  as  proving  contributory  negligence 
on  the  part  of  plaintiff  in  error's  decedent  and 
barring  the  right  of  recovery  of  damages  for 
the  death  of  Marshall,  the  conclusion  reach- 
ed being  that  the  trial  court  erred  in  its 
ruling  setting  aside  the  first  verdict,  and  ac- 
cordingly the  judgment  so  ruling,  as  well  as 
that  for  the  defendant  on  the  second  trial, 
was  reversed  and  judgment  entered  here  for 
the  plaintiff  in  error  upon  the  first  verdict. 
In  the  opinion  it  Is  said:  "As  the  trial  court 
set  the  verdict  aside,  this  case  Is  not  before 
us  upon  a  demurrer  to  the  evidence,  but,  as 
was  said  in  Chapman  v.  Real  Estate  Co., 
96  Va.  177  [31  S.  B.  74] :  *If  the  trial  Judge 
Is  dissatisfied  with  the  verdict  and  grants 
a  new  trial,  some  latitude  must  be  allowed 
to  his  discretion,  especially  where  the  prop- 
priety  of  its  exercise  is  affirmed  by  a  ver- 
dict on  such  new  trial  for  the  party  to  whom 
it  was  granted,  as  was  the  case  here.  The 
verdict  of  the  jury,  however,  Is  entitled  to 
great  respect,  and  it  should  not  be  disturbed 
even  by  the  trial  court  unless  plainly  against 
the  weight  of  evidence."* 

And  again:  "We  cannot  say  that  contrib- 
utory negligence  on  the  part  of  the  deceased 
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Is  a  certain  and  Incontrovertible  inference 
from  the  evidence.  Whether  or  not  that  in- 
ference is  to  be  drawn  firom  the  facts  proved 
is  a  question  about  which  reasonable  men 
may  fairly  differ,  and  when  that  is  the  case 
an  Lssue  is  presented  for  the  determination 
of  the  jury,  and  the  verdict  on  the  first  tri- 
al should  not  have  been  disturbed." 

The  opinion  by  Burks,  J.»  in  Blair  &  Hoge 
V.  Wilson,  28  Grat  (69  Va.)  165,  says:  "Every 
reasonable  presumption  should  be  made  in 
support  of  a  verdict  fairly  rendered,  and 
according  to  the  long  established,  well-set- 
tled rule  by  this  court,  such  a  verdict  cannot 
be  9et  aside  as  against  the  evidence,  unless 
there  is  a  plain  deviation — ^unless  the  evi- 
dence is  plainly  insufficient  to  warrant  the 
finding.** 

These  cases,  as  well  as  many  others  which 
might  be  cited  if  deemed  necessary,  rec- 
ognize that  the  trial  court  has  the  discre- 
tion and  authority  to  set  aside  a  verdict  when 
it  appears  to  be  "plainly  against  the  weight 
of  the  evidence,"  meaning  "palpably  errone- 
ous" or  ^'without  sufficient  evidence,"  or 
"against  evidence,"  practically  synonymous 
terms  alternately  used  in  the  decided  cases; 
and  while  the  court  says  in  Morien  v.  N. 
&  A.  Terminal  Co.,  supra,  that  the  weight 
of  the  evidence  is  wholly  with  the  Jury,  it 
was  not  meant,  and  could  not,  under  the 
facts  of  that  case,  have  been  intended  to 
mean,  that  the  cases,  including  those  we  have 
cited,  approving  the  doctrine  that  the  court 
must,  as  a  matter  of  necessity,  pass,  to  some 
extent  at  least,  upon  the  weight  of  the  evi- 
dence, were  overruled  or  impaired  in  their 
authoritative  force.  The  language  used  in 
the  opinion  in  that  case,  as  in  all  cases,  must 
be  read  and  interpreted  in  the  light  of  the 
facts  of  the  case  in  Judgment 

The  opinion  by  Marshall,  C.  J.,  in  Cohens 
V.  Virginia,  6  Wheat  at  page  399,  6  L.  Ed. 
257,  says:  "It  is  a  maxim  not  to  be  disre- 
garded ttiat  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with 
the  case  in  which  those  expressions  are  used. 
If  they  go  beyond  the  case^  they  may  be  re- 
spected, but  ought  not  to  control  the  Judg- 
ment in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  The  reasdn 
of  this  maxim  is  obvious.  The  question  act- 
ually before  the  court  Is  investigated  with 
care,  and  considered  in  its  full  extent  Oth- 
er principles  w^hich  may  serve  to  illustrate  it 
are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investi- 
gated." 

[4]  In  Morien  v.  N.  &  A.  T.  Co.,  supra, 
Mrs.  Morien  alleged  In  her  declaration  that, 
while  she  as  a  passenger  on  one  of  the  de- 
fendant's cars  was  in  the  act  of  alighting 
therefrom,  the  car  was  violently  and  sud- 
denly started,  whereby  she  was  thrown,  with 
great  force  and  violence,  to  the  ground, 
thereby    sustaining   the  injuries   for   which 


she  brought  suit  At  the  trial  the  defendant 
company  contended  that  the  injury  sustained 
by  the  plaintiff  was  the  result  of  her  own 
negligence  in  attempting  to  alight  from  the 
car  while  in  motion  and  slowing  down  to 
stop.  The  issue  of  fact,  therefore,  submitted 
to  the  Jury,  was:  Had  the  car  stopped,  or 
was  it  still  moving,  when  the  plaintiff  at- 
tempted to  alight?  The  plaintiff's  evidence 
was  that  the  car  had  stopped,  while  that  of 
the  defendant  company  was  that  the  car  was 
still  in  motion,  and  the  Jury  accepted  aa 
true  the  evidence  on  behalf  of  the  plaintiff 
and  returned  a  verdict  accordingly.  In  the 
opinion  of  this  court  it  is  said:  "In  such  a 
case  the  preponderance  of  the  evidence  can- 
not influence  the  action  of  the  court  in  con- 
sidering a  motion  for  a  new  triaL  The  Jury 
may  discard  the  preponderance  of  evidence 
as  unworthy  of  credence  and  accept  the  evi- 
dence of  a  single  w^itness  upon  which  to  base 
their  verdict,  and  upon  well-settled  principles 
the  verdict  cannot  be  disturbed  if  the  evi- 
dence of  that  witness  is  sufficient,  standing 
alone^  to  sustain  it" 

It  is  readily  to  be  observed  that  the  case 
there  before  the  Jury  turned,  not  upon  the 
preponderance  of  the  evidence  or  the  weight 
to  be  given  to  it  but  upon  the  credence  to  be 
given  to  the  statements  of  the  witnesses  who 
•had  testified  before  the  Jury. 

[6]  In  a  case  turning  with  the  Jury  upon 
the  preponderance  of  the  evidence  or  the 
weight  of  the  evidence,  and  not  solely  upon 
the  credibility  of  the  witnesses,  clearly  the 
court  has  the  authority  and  most  necessari- 
ly pass,  to  some  extent  at  least  upon  the 
weight  of  the  evidence,  and  likewise  this 
court  when  considering  the  propriety  of  the 
trial  court's  ruling  granting  or  refusing  a 
new  trial;  but  "where  the  case  has  been  fair- 
ly submitted  to  the  Jury  and  a  verdict  fair- 
ly rendered,  it  ought  not  to  be  set  aside  un- 
less manifest  injustice  has  been  done,  or  the 
verdict  is  plainly  unwarranted  by  the  evi- 
dence." Jackson's  Adm'r  v.  Wickham  & 
Northrop,  Receivers,  112  Va.  128,  70  SL  B. 
539;  Citizens'  Bank  v.  Taylor,  104  Va.  164, 
51  S.  E.  159. 

Especially  is  this  the  rule  where  the  case 
turns  upon  the  existence  or  nonexistence  of 
a  fact  or  facts  or  inferences  to  be  drawn 
from  the  facts  proved,  and  with  respect  to 
the  existence  or  nonexistence  of  such  facts 
and  the  inferences  that  should  be  drawn 
therefrom,  as  to  which  reasonable  men  might 
fairly  differ. 

[6]  "The  general  doctrine  is  that  whether 
one  had  been  guilty  of  negligence  or  not  is 
a  mixed  question  of  law  and  fact  to  be  de- 
cided by  the  court  when  the  facts  are  undis- 
puted or  conclusively  proved,  but  not  to  be 
withdrawn  from  the  Jury  when  the  facts  are 
disputed  or  the  evidence  conflicting."  Win- 
chester V.  Carroll,  99  Va.  744,  40  S.  B.  40. 

[7]  This  case,  it  has  been  observed,  was 
submitted  to  the  Jury  under  instructions  not 


VaJ 


CARDWELL  v.  NOBFOLK  ft  W.  BY*  (X>. 


617 


excepted  to,  and  the  contributory  negligence 
of  plaintiff  in  error  sought  to  l>6  proved  by 
defendant  in  error  as  tbe  proximate  cause  of 
his  injury  consisted  of  a  lack  of  ordinary 
care  for  his  own  safety;  that  is  to  say,  he 
failed  to  hold  on  as  the  other  men  held  on- 
to the  lever,  and  to  brace  himself  properly 
in  case  it  should  become  necessary  to  check 
the  speed  of  the  car  by  the  use  of  the  brake. 
In  this  connection  it  is  contended  that  It  is 
shown  by  plaintiff  in  error's  own  evidence 
that  he  was  guilty  of  contributory  negligence 
and  that  part  of  the  evidence  relied  on  re- 
lates to  a  supposed  reason  why  plaintiff  in 
error  fell  off  the  car  and  others  thereon  did 
not. 

He  was  asked: 

"Q.  Isn't  the  reason  why  they  didn't  fall 
off  because  they  had  hold  of  the  bar  and  you 
didn't?  A.  I  suppose  they  were  not  as  much 
unprepared,  not  in  as  much  of  an  unprepared 
position  for  the  shock  as  I  was. 

•*Q.  Why  were  you  in  any  more  unprepared 
condition  than  any  one  else,  if  you  had  the 
lever  lightly  in  your  grasp?  A.  Well,  in  the 
everyday  walk  of  life  you  may  sometimes 
lose  your  balance  and  be  able  to  regain  it, 
and  then  again  you  may  lose  it  and  fall  be- 
cause not  able  to  catch  yourself. 

"Q.  ♦  ♦  ♦  I  would  like  to  know  what 
you  meant  Just  now  when  you  said  you  were 
unprepared  for  the  sudden  Jerk  or  check.  A. 
I  mean  it  was  altogether  unlooked  for  by  me. 
I  wasn't  standing  braced,  was  not  bracing 
myself  for  any  such  shock. 

"Q.  Then  you  were  not  looking  for  it  and 
were  not  prepared  for  it  Is  that  true  or 
not?  A.  That  is  the  inference  I  intended  to 
make.'* 

When  again  asked  if  he  had  been  grasp- 
ing the  bar  tightly  he  would  have  been  in  a 
position  prepared  to  protect  himself  against 
the  check,  as  the  other  men  did,  the  witness 
answered:  "If  I  had  known  the  check  was 
coming,  I  think  I  could  have  withstood  it; 
but  it  was  altogether  unlooked  for." 

The  sum  and  substance  of  that  part  of  the 
testimony  of  plaintiff  in  error's  witness  John 
W.  Blue,  also  relied  on  as  showing  plaintiff 
in  error's  contributory  negligence,  and  where 
the  witness  expresses  the  opinion  that  if 
plaintiff  in  error  had  had  a  good  grasp  on 
the  lever  bar  he  could  not  have  fallen  off; 
that  is,  as  the  witness  expresses  it,  if  such 
was  his  condition,  witness  could  not  see  how 
it  was  possible  for  him  to  fall  off.  The  wit- 
ness was  on  the  car  iat  the  time  of  this  ac- 
cident, but  does  not  say  that  plaintiff  in  er- 
ror was  not  holding  on  firmly  to  the  lever 
bar,  while  plaintiff  in  error  says  emphatical- 
ly that  he  was,  and  that  but  for  the  violence 
of  the  Jerk,  caused  by  the  suddenness  and 
force  by  which  the  brake  of  the  car  was  ap- 
plied in  order  to  prevent  a  collision  with  the 
car  next  in  front,  he  would  not  have  been 
thrown  off.    He  and  other  witnesses  testify 


as  to  the  unusual  force  with  which  the  brake 
was  applied  by  Wimbuah  and  as  to  the  vio* 
lence  of  the  Jerk  the  car  gave. 

Stress  is  laid  upon  the  following  statement 
also  made  by  the  witness  Blue:  *'I  have 
often  seen  him  (Gardwell)  stand  straight  up 
on  the  car  and  slap  the  lever  back  down  with 
his  open  hand  when  lever  had  come  up  the 
proper  distance  to  return,  instead  of  grasp- 
ing lever  in  hand  ^nd  bending  with  it.  I 
heard  Asst  Foreman  Jenkins  tell  Gardwell 
several  times  about  it,  and  would  tell  him 
not  to  do  it,  and  have  seen  him  make  Gard- 
well get  off  the  front  of  car  and  get  between 
the  levers  on  account  of  his  not  holding  on- 
to the  lever  or  something."  The  witness, 
however,  does  not  say  when  and  under  what 
'circumstances  all  that  he  relates  occurred, 
and  therefore  what  he  stated  could  not  and 
should  not  have  had  much  weight,  if  any, 
with  the  Jury  when  considered  together  with 
all  the  other  evidence  in  the  case. 

Other  witnesses,  including  Wimbush,  testi- 
fy for  defendant  in  error  as  to  plaintiff  in 
error's  habit  of  slapping  the  lever  instead  of 
holding  to  It,  Wimbush  stating  that  he  was 
on  the  evening  of  this  accident  Just  slapping 
at  the  lever;  but  all  of  these  statements 
were  flatly  contradicted  by  the  plaintiff  in 
error,  and,  if  it  be  true  that  Wimbush  saw 
him  only  slai^ing  at  the  lever  instead  of 
holding  to  it  at  the  time  that  the  car  was 
checked,  it  was  all  the  more  culpable  negli- 
gence on  his  part  to  apply  the  brake  with 
such  sudden  force  as  to  cause  a  Jerk  of  the 
car  sufficient  to  throw  plaintiff  in  error  off. 

Dr.  Wm.  L.  Ould,  the  physician  called  to 
attend^  plaintiff  in  error  but  a  little  while 
after  he  was  injured,  testifying  as  a  witness 
for  the  defense,  when  asked  what  statement 
plaintiff  in  error  made  to  him,  answered: 
"Well,  the  first  thing,  of  course,  when  I  went 
in  the  car,  quite  naturally  because  of  a 
double  interest,  an  interest  in  the  young 
man's  welfare,  and  my  duty  to  the  company, 
I  asked  him  how  he  got  hurt  He  told  me 
he  was  riding  backwards  on  the  lever  car, 
and  that  the  brake  was  stepped  on  a  little 
unexpected  to  him,  and  that  he  wasn't  hold- 
ing, and  it  pitched  him  off  in  front  of  the 
car,  and  that  tbe  car  ran  up  and  doubled 
him  up  under  the  car  and  ran  up  on  him. 
That  was  his  first  statement  to  me."  When 
asked,  "Are  you  certain  that  he  made  the 
statement  that  night  in  your  presence  that 
he  fell  off  this  hand  car  because  he  wasn't 
holding  onto  the  lever?"  the  witness  answer- 
ed: "His  first  statement  to  me  was,  when 
I  asked  him  how  he  got  hurt,  he  said,  'I 
was  riding  backwards,  and  the  brake  was 
applied  to  the  car  to  check  it  or  to  stop  it,  and 
I  don't  know  much  about  that,  and  it  check- 
ed it  unknown  to  me,  and  it  caught  me  a 
little  unawares,  and  I  wasn't  holding,  and 
it  threw  me  off.'  He  says,  'I  don't  blaxue 
anybody  but  myself.'     That  waa  hia  state- 
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ment,  and  that  was  the  reason  why  I  told 
him  he  could  either  sign  the  statement  then 
or  after  he  came  from  the  hospital.  I  dldn*t 
have  any  Idea  that  there  would  he  any 
trouble  afterwards  about  It.  I  thought  he 
was  very  glad  to  be  taken  up  and  be  prop- 
erly attended  to  at  that  time." 

Other  witnesses  for  defendant  In  error, 
as  well  as  plalntltf  In  error's  witness  Blue, 
saw  the  plaintiff  In  error  after  he  was  hurt, 
and  say  that  while  on  the  way  to  camp,  or 
after  he  had  arrived  there,  he  made  state- 
ments  to  the  effect  that  he  did  not  blame 
anybody  but  himself,  or  that  "he  did  not 
hold  the  company  responsible,  that  it  was 
his  fault  that  he  fell  off.'*  Not  only  did 
plaintiff  In  error  testify  emphatically  and 
positively  before  the  jury  that  he  never 
made  any  such  alleged  statements  at  any 
time,  whereby  an  Issue  of  fact  was  pre- 
sented wholly  within  the  province  of  the  jury 
to  decide,  but  such  statements  as  were  at- 
tributed to  plaintiff  in  error  were  not  en- 
titled to,  and  doubtless  were  not  given  by 
the  jury,  the  probative  force  and  effect  to 
which  they  would  have  been  entitled  if  they 
had  been  made  under  other  circumstances 
when  plaintiff  in  error  was  free  from  bod- 
ily and  mental  suffering  and  fully  advised 
as  to  his  rights. 

We  cannot  say  that  contributory  negli- 
gence on  the  part  of  plaintiff  in  error  is  a 
certain  and  Incontrovertible  inference  from 
the  evidence;  nor  can  It  be  said  that  the 
verdict  of  the  jury  acquitting  him  of  con- 
tributory negligence  Is  plainly  against  the 
evidence  or  plainly  without  sufficient  evi- 
dence to  sustain  the  finding;  and  therefore, 
upon  the  whole  case,  we  are  of  opinion  that 
the  judgment  of  the  circuit  court  should  be 
reversed,  and  this  court  will  enter  judgment 
tor  plaintiff  in  error  for  the  amount  of  the 
▼erdlct  in  his  favor  found  by  the  jury  at  the 
first  trial. 

Beversed. 

BUCHANAN,  HARRISON,  and  WHIT- 
TLE, JJ.  (concurring).  In  the  view  we  take 
of  this  case  it  is  unnecessary  to  consider  the 
question  whether  or  not  there  is  any  con- 
flict, as  contended  by  counsel,  in  our  deci- 
sions as  to  the  manner  in  which  the  evidence 
on  the  first  trial  is  to  be  considerd  by  this 
court,  under  the  provisions  of  section  3484  of 
the  Code ;  for,  whether  that  evidence  be  con- 
sidered as  on  a  demurrer  thereto  or  other- 
wise, we  are  of  the  opinion  that  it  sustained 
the  verdict  of  the  jury,  and  that  the  court 
erred  in  setting  that  verdict  aside.  We  con- 
cur in  the  conclusion  reached  by  Judge 
CARDWELL  in  his  opinion  that  all  pro- 
ceedings in  the  case  subsequent  to  the  first 
verdict  should  be  set  aside  and  judgment 
entered  thereon;  but  we  do  not  concur  in 
what  is  said  in  his  opinion  as  to  the  rule 
of  decision  in  this  court  under  section  3484 
of  the  Code. 


(l»Cku  509) 
FIELDEB  ▼.  DAVISON. 
(Supreme  Court  of  Georgia.     Feb.  1%  1913.) 

(SyUalui  ly  the  Court.) 

1.  HiOHWATs  (5  169*)— Running  of  Auto- 
mobile ->  Injuries  -—  "Dangebous  Instbu- 
mentality." 

An  automobile  is  not  classified  with  "dan- 
gerous instrumentalities/'  such  as  dynamite, 
gunpowder,  ferocious  anunals,  and  the  like,  so 
as  to  make  the  owner  liable  for  injury  occur- 
ring from  the  running  of  the  automobile  on 
the  same  basis  that  an  owner  of  such  an  in- 
strumentali^  would  be  liable  for  an  injury  oc- 
casioned by  it. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  $  45S;    Dec.  Dig.  $  169.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  p.  1828.] 

2.  Masteb  and  Sebvant  ($  300*)~NEaLi- 
OENCE  OF  Sebvant  —  OwNEB  of  Automo- 
bile. 

If  an  owner  of  an  automobile  is  sued  for 
damages  on  account  of  an  injury  caused  by 
the  negligent  operation  of  it  by  his  chauffeur, 
the  rules  of  law  touching  master  and  servant 
will  ordinarily  be  applied  for  the  determination 
of  the  liabiii^  of  the  former  for  the  act  of  the 
latter. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1209;   Dec.  Dig.  i  300.*] 

3.  Masteb  and  Sebvant  (S  302*)— Negli- 
gence OF  Sebvant— * 'Scope  of  His  Busi- 
ness.'' 

If  a  chauffeur  negligently  injures  a  per- 
son by  the  operation  of  his  master's  automo- 
bile, the  master  will  be  held  liable  for  the 
tort  of  his  servant,  if  done  by  his  command  or 
in  the  prosecution  of  bis  business. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1217-1221,  1225,  1229; 
Dec.  Dig.  i  302.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6356,  6357.] 

4.  Masteb  and  Sebvant  (|  305*)— -Tobts  of 
Sebvant— Liability  of  Masteb. 

If  a  chauffeur,  while  not  engaged  in  the 
prosecution  of  his  master's  business,  and  with- 
out the  knowledge  or  consent  of  the  master 
and  against  his  instructions,  takes  the  auto- 
mobile of  the  latter  for  the  purpose  of  taking 
a  ride  for  his  own  pleasure,  and  while  so  en- 
gaged negligently  mjures  a  person  on  the 
street,  the  master  will  not  be  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {$  1223,  1224;  Dec.  Dig. 
S  305.*] 

5.  Masteb  and  Sebvant  (§  302*)— Nbou- 
OENCB  OF  Sebvant— Liabilitt  of  Mabtbb— 
Respondeat  Supebiob. 

If,  while  a  servant  is  not  engaged  in  the 
performance  of  his  master's  business^  and  dur- 
ing a  time  when  he  is  free  to  engage  in  his  own 
pursuits,  his  master  lends  him  an  automobile, 
and  while  he  is  using  it  for  his  own  pleasure* 
disconnected  from  any  business  of  the  master, 
he  negligently  injures  another  by  its  opera- 
tion, the  servant  will  stand  in  the  same  position 
as  would  another  borrower;  and  the  master 
will  not  be  liable  for  his  acts  on  the  doctrine 
of  respondeat  superior. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1217-1221,  1225,  1229; 
Dec.  Dig.  §  302.*] 

6.  Tbial  (i  143*)— Dibectino  Vbbdict— Con- 
flicting Evidence. 

Under  Civil  Code  1910,  {  5926,  where 
there  is  no  conflict  in  the  evidence,  and  that 
introduced,  with  all  reasonable  deductions  or 
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inferences  therefrom,  demands  a  particular 
verdict,  the  court  may  direct  the  jury  to  find 
for  the  party  entitled  thereto.  But  where 
there  is  conflicting  evidence  as  to  material  is- 
sues, it  is  error  for  the  court  to  direct  a  ver- 
diet. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  IS  842,  343;    Dec  Dig.  (  143.*] 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  J.  W.  Fielder  against  Baumont 
Davison.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

B.  R.  Arnold,  of  Atlanta,  for  plaintiff  in 
error.  Payne,  Little  &  Jones,  Slaton  &  Phil- 
lips, and  Leonard  Haas,  all  of  Atlanta,  for 
defendant  in  error, 

LUMPKIN,  J.  J.  W.  Fielder  brought  suit 
against  Baumont  Davison  to  recover  damag- 
es on  account  of  a  personal  injury  inflicted 
by  the  automobile  of  the  latter.  The  defense 
set  up  by  the  evidence  was  that  the  chauf- 
feur of  the  defendant  took  the  automobile 
of  the  latter  from  the  garage  on  his  lot  at 
night,  without  the  authority,  permission,  or 
knowledge  of  the  defendant,  and  against  his 
orders,  and  was  using  the  machine  for  a 
pleasure  ride  for  himself  when  the  injury 
occurred.  At  the  close  of  the  evidence,  the 
court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  excepted. 

[1]  1.  The  courts  hold,  with  practical,  if 
not  absolute,  uniformity,  that  an  automobile 
is  not  to  be  classified  with  what  are  called 
"dangerous  instrumentalities,"  such  as  fero- 
cious animals,  dynamite,  gunpowder,  and 
other  inherently  dangerous  contrivances  or 
agencies;  and  that,  while  more  nearly  ap- 
proximating a  locomotive,  the  ordinary  au- 
tomobile differs  materially  therefrom.  As  to 
those  things  a  duty  rests  upon  the  owner  to 
keep  them  properly  within  his  cpntrol;  and 
when  he  does  not  do  so  he  has  sometimes 
been  held  liable  for  injury  resulting  from 
the  improper  use  of  such  instrumentalities 
by  a  servant,  though  not  at  the  time  in  the 
performance  of  his  duty.  But  the  automo- 
bile, while  a  modern  invention,  is,  in  its  usu- 
al form,  a  vehicle  for  use  in  the  transporta- 
tion of  persons  or  property  upon  the  roads 
and  highways.  It  furnishes  one  of  the  legiti- 
mate methods  of  traveling  along  the  streets 
and  roads.  In  Macomber  v.  Nichols,  34  Mich. 
217,  22  Am.  Rep.  622,  Judge  Cooley  said: 
*'When  the  highway  Is  not  restricted  in  its 
dedication  to  some  particular  mode  of  use, 
it  is  open  to  all  suitable  methods;  and  it 
cannot  be  assumed  thfit  these  will  be  the 
same  from  age  to  age,  or  that  new  means 
of  making  the  way  useful  must  be  excluded 
merely .  because  their  introduction  may  tend 
to  the  inconvenience,  or  even  to  the  injury, 
of  those  who  continue  to  use  the  road  after 
the  same  manner  as  formerly."  See,  also, 
Acts  1910,  pp.  90,  94,  S  11. 


2.  Owing  to  the  nature  and  construction  of 
the  machines  and  the  employment  of  steam^ 
gasoline,  or  electricity  as  a  motive  power, 
certain  dangers  naturally  arise  from  their 
use  and  operation,  and  those  who  operate 
them  must  exercise  that  degree  of  care  which 
is  commensurate  with  the  dangers  naturally 
incident  to  such  use.  But,  in  the  absence  of 
any  statutory  provision  to  the  contrary,  lia- 
bility for  injuries  arising  from  operating 
automobiles  is  based  on  negligence  or  will- 
ful tort  in  the  use  or  operation,  and  not  on 
the  theory  of  classi^ing  such  machines  as 
inherently  dangerous  agencies.  Huddy  on 
Automobiles  (3d  Ed.)  S  30,  and  citations; 
Lewis  V.  Amorous,  3  Ga.  App.  50,  59  S.  E. 
338;  Danforth  v.  Fisher,  75  N.  H.  Ill,  71 
AU.  535,  21  L.  R,  A.  (N.  S.)  95,  139  Am.  St 
Rep.  670;  Jones  v.  Hoge,  47  Wash.  663,  92 
Pac.  433,  14  L.  R.  A.  (N.  S.)  216,  125  Am. 
St  Rep.  915,  and  cases  cited  in  the  next  di- 
vision of  this  opinion.  On  the  subject  of  di- 
recting a  verdict  the  Supreme  Court  of 
Washington  distinguished  the  case  last  dted 
from  one  with  different  facts  in  Kneff  v. 
Sanford,  63  Wash.  503,  115  Pac.  1040.  As 
will  be  seen  later  in  this  opinion,  there  are 
additional  facts  in  the  present  case,  and  it 
is  not  necessary  to  go  as  far  as  that  court 
did  in  the  Kneff  Case. 

If  the  owner  of  an  automobile  is  sued  for 
damages  on  account  of  an  injury  caused  by 
it  while  driven  by  his  chauffeur,  the  rules 
of  law  touching  master  and  servant  and  the 
liability  of  the  former  for  the  act  of  the  lat- 
ter are  to  be  applied. 

[3]  3.  Omitting  the  fellow  servant  doctrine, 
the  general  rule  is  that  a  master  is  liable 
for  the  tort  of  his  servant,  whether  negli- 
gent or  voluntary,  if  done  by  his  command 
or  in  the  prosecution  and  scope  of  his  busi- 
ness. Civil  Code,  §  4413.  The  expressions 
"in  the  scope  of  his  business"  or  "in  the  scope 
of  his  employment**  or  similar  words,  have 
sometimes  been  given  too  narrow  a  mean- 
ing. A  master  rarely  commands  a  servant 
to  be  negligent,  or  employs  him  with  the  ex- 
pectation that  he  will  commit  a  negligent  or 
willful  tort;  but  if  the  act  is  done  in  the 
prosecution  of  the  master's  business — ^that 
is,  if  the  servant  is  at  the  time  engaged  in 
serving  the  master — the  latter  will  be  liable. 
Savannah  Electric  Co.  v.  Wheeler,  128  Ga. 
550,  653,  58  S.  B.  38,  10  L.  R.  A  (N.  S.)  1176 
et  seq.  But  for  a  tort  conunitted  by  the 
servant  entirely  disconnected  from  the  serv- 
ice or  business  of  the  master,  the  latter  is 
not  responsible  under  the  doctrine  of  re- 
spondeat superior,  although  it  may  occur 
during  the  general  term  of  the  servant's  em- 
ployment 

[4,  5]  4, 5.  It  is  very  generally  held,  un- 
less there  is  a  statutory  provision  to  the  con- 
trary, that  if  a  chauffeur  or  other  servant 
take  the  automobile  of  his  master,  without 


*FoT  oth«r  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


620 


77  SOUTHEASTERN  REPORTER 


(Ga. 


the  knowledge  or  consent  of  the  latter  and 
contrary  to  his  directions,  and  while  riding 
iu  it  for  his  own  purposes,  and  not  in  connec- 
tion with  the  business  of  the  master,  negli- 
gently injures  a  passer,  the  master  will  not 
be  liable.  And  this  is  also  held  where  the 
owner  loans  his  automobile  to  the  chauffeur 
at  a  time  when  not  engaged  In  his  service, 
and  for  the  private  use  of  the  chauffeur,  dis- 
connected from  the  master's  business.  Mc- 
Tntlre  v.  Hartfelder-Garbutt  Co.,  9  Ga.  App. 
327,  71  S.  E.  492;  Steffen  v.  McNaughton, 
142  Wis.  49,  124  N.  W.  1016,  26  L.  R.  A.  (N. 
S.)  382,  19  Ann.  Cas.  1227 ;  Slater  v.  Advance 
Thresher  Co.,  97  Minn.  305.  107  N.  W.  133, 
5  Ia  R.  A.  (N.  S.)  598;  Babbitt  on  Law  of 
Motor  Vehicles,  S  570,  tind  cases  cited  above. 
The  tenth  section  of  the  act  of  1910  (Acts 
1910,  p.  93)  preserves  any  right  of  action  for 
damages,  but  does  not  declare  a  new  right 

It  is  unnecessary  to  discuss  special  cases, 
such  an,  where  a  parent  buys  an  automobile 
to  be  used  and  operated  by  his  son,  whether 
the  son  becomes  the  parent's  agent  for  that 
purpose,  or  whether,  if  an  owner  knowingly 
allows  a  child,  an  Imbecile,  a  drunken  per- 
son, or  a  grossly  incompetent  and  unskilled 
person  to  take  charge  of  his  machine,  which 
is  dangerous  if  unskill  fully  operated,  and  to 
drive  it  out  upon  a  crowded  thoroughfare, 
his  liability  for  an  injury  resulting  is  to  be 
measured  solely  by  the  doctrine  of  respond- 
eat superior,  or  whether,  in  such  a  case,  the 
owner  would  himself  be  guilty  of  negligence. 
These  or  similar  possible  questions  are  not 
here  involved.  We  are  dealing  with  the  case 
before  us  and  the  general  rule  applicable 
thereto. 

[6]  6.  Taking  the  law  to  be  as  above  stat- 
ed, the  next  question  which  arises  is  wheth- 
er, under  the  evidence,  the  judge  had  author- 
ity to  direct  a  verdict,  or  whether  he  should 
have  submitted  the  case  to  the  jury  under 
proper  instructions.  In  some  jurisdictions 
the  rule  is  stated  to  be  that  the  court  may 
direct  a  verdict  when  the  evidence  is  of 
such  conclusive  character  that  the  court,  In 
the  exercise  of  a  sound  judicial  discretion, 
would  feel  compelled  to  set  aside  a  verdict 
returned  in  opposition  to  it.  In  this  state 
such  is  not  the  test  Our  statute  (Civil 
Code,  §  5926)  declares:  **Where  there  is  no 
conflict  in  the  evidence,  and  that  introduced 
with  all  reasonable  deductions  or  Inferences 
therefrom  demands  a  particular  verdict,  the 
court  may  direct  the  jury  to  find  for  the 
party  entitled  thereto."  It  has  been  held 
that  it  is  error  to  direct  a  verdict,  except 
upon  the  statutory  conditions ;  and,  although 
the  court  may  think  the  evidence  greatly 
preponderates  in  favor  of  one  side,  this  does 
not  authorize  him  to  take  the  case  from  the 
jury  and  direct  a  verdict  Mlxon  v.  Warren, 
94  Ga.  6S8,  21  S.  B.  716:  Central  of  Georgia 
R.  Co.  V.  Gortatowsky,  123  Ga.  366  (1),  51  S. 
G.   460.     Conflicts  as   to   mere   immaterial 


points  will  not  require  a  submission  of  the 
case  to  the  jury. 

In  Stewart  v.  Baruch,  103  Ak).  Dlv.  577, 
93  N.  Y.  Supp.  161,  it  was  held  that  "la  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  in 
consequence  of  his  being  struck  by  an  auto- 
mobile while  crossing  a  dty  street,  the  fact 
that  the  defendant  was  the  owner  of  the 
automobile  and  that  the  chauffeur  in  charge 
thereof  was  In  his  employ,  is  suflSicient  to  es- 
tablish prima  facie  that  the  chauffeur  was 
acting  within  the  scope  of  his  employment  at 
the  time."  In  Long  v.  Xute,  123  Mo.  App. 
204,  209,  210,  100  S.  W.  511,  513,  it  was  said : 
"Where  a  servant  who  is  employed  for  the 
special  purpose  of  operating  an  automobile 
for  the  master,  is  found  operating  it  in  the 
usual  manner  such  machines  are  operated, 
the  presumption  naturally  arises  that  he  la 
running  the  machine  in  the  master's  service. 
If  he  is  not  so  running  it  this  face  is  pecu- 
liarly within  the  knowledge  of  the  master, 
and  the  burden  is  on  him  to  overthrow  this 
presumption  by  evidence  which  the  law  pre- 
sumes he  is  in  possession  of.  It  would  be  a 
hard  rule,  in  such  circumstances,  to  require 
the  party  complaining  of  the  tortious  acta 
of  the  servant  to  show  by  positive  proof  that 
the  servant  was  serving  the  master  and  not 
himself." 

In  Curley  v.  Electric  Vehicle  Co.,  68  App. 
Dlv.  18,  74  N.  Y.  Supp.  35,  it  was  held  that 
evidence  that  the  driver  of  a  cab  which 
wrongfully  collided  with  the  plaintiff's  horse 
had  on  Us  hat  a  plate  with  the  words  "Elec- 
tric Vehicle"  and  a  number,  and  that  the 
same  words  were  upon  a  plate  on  the  cab, 
coupled  with  proof  that  the  drivers  in  the 
employment  of  the  defendant,  a  corporation 
named  the  Electric  Vehicle  Company,  wore 
similar  inscriptions  upon  their  hats,  estab- 
lished prima  fade  that  the  driver  of  the  elec* 
trie  cab  was  In  the  employment  of  the  de- 
fendant See,  also,  Lawson  ▼.  Wells  Fargo 
&  Co.  (Supp.)  113  N.  Y.  Suppu  647,  650. 

In  Vonderhorst  Brewing.  Co.  v.  Amrhine, 
98  Md.  406,  66  AU.  833,  It  was  held  that  in 
an  action  for  damages  for  an  injury  caused 
by  a  collision  of  vehicles,  proof  that  a  vehi- 
cle bore  the  defendant's  name  was  sufllcient 
to  sustain  an  allegation  that  it  was  driven 
by  an  agent  of  the  defendant  in  the  absence 
of  evidence  to  the  contrary.  Some  authori- 
ties deny  that  this  alone  Is  sufficient  In 
Lots  ▼.  Hanlon,  217  Pa.  339,  66  Atl.  525,  10 
li.  R.  A.  (N.  S.)  202,  118  Am.  St  Rep.  922, 
10  Ann.  Cas.  731,  it  was  held  tiiat  the  evi- 
dence showed,  without  conflict  tliat  the 
driver  of  the  machine  causing  the  injury 
was  not  acting  in  the  scope  of  his  employ- 
ment and  a  recovery  was  improper.  Some 
general  language  was  used  as  to  the  neces.sl- 
ty  to  make  It  appear  that  the  accident  oc- 
curred while  the  i>erson  in  charge  of  the  au- 
tomobile was  using  it  in  the  course  of  his 
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employment  and  on  liis  master's  business. 
In  fact,  it  appeared  that  the  plaintlfP  relied, 
on  this  subject,  solely  on  evidence  that  the 
machine  T^hlch  ran  him  down  was  registered 
in  the  name  of  the  defendant  The  reason- 
ing of  the  opinion  beyond  this  is  not  very 
cogent 

That  it  was  not  Intended  to  lay  down  an 
exact  rule  as  to  the  burden  of  proof  neces- 
sary to  make  out  a  prima  facie  case,  or  as  to 
what  would  suffice  to  raise  a  question  of  fact 
for  the  jury,  clearly  appears  from  the  later 
decision  of  the  same  court  in  Moon  v.  Mat- 
thews|,  227  Pa.  488,  76  Atl.  210,  29  L.  R.  A. 
(N.  S.)  856,  136  Am.  St  Rep.  902.  In  that 
case  it  was  held  that.  In  an  action  for  in- 
juries from  being  struck  by  an  automobile, 
where  it  appeared  that  the  car  belonged  to 
the  defendant,  who  was  not  an  occupant 
when  the  accident  happened,  and  was  oper- 
ated by  his  regular  chauffeur  at  the  time, 
not  upon  any  errand  of  the  defendant  or  to 
serve  his  purpose,  but  in  obedience  to  an  or- 
der of  a  member  of  defendant's  family,  that 
the  occupants  of  the  car  were  friends  of  de- 
fendant and  guests  of  his  sister,  and  that 
the  errand  upon  which  the  car  was  taken 
was  proper  and  fitting  in  itself,  the  burden 
was  upon  the  defendant  to  show  that  the 
chauffeur  was  not  acting  within  the  scope 
of  his  employment  when  the  accident  occur- 
red. It  was  further  held  that  evidence  that 
the  defendant  and  his  sister  had  forbidden 
the  chauffeur  to  take  out  the  car,  unless  the 
defendant  was  with  it,  would  not  show  con- 
clusively that  the  car  was  taken  out  by  the 
chauffeur  at  the  time  of  the  accident  while 
not  acting  in  the  scope  of  his  employment, 
where  it  also  appeared  that  on  the  morning 
after  the  accident  the  defendant  and  his 
sister  called  upon  the  plaintiff  to  discuss  the 
accident  and  attempted  to  arrange  a  settle- 
ment, that  defendant  asked  plaintiff  to  send 
him  his  doctor's  bill  and  the  bill  for  repair- 
ing his  carriage,  and  neither  then,  nor  at 
any  time  before  suit,  disclaimed  liability,  on 
the  ground  that  the  chauffeur  was  not  act- 
ing for  defendant  at  the  time  of  the  accident. 
It  was  said :  "Where  a  servant,  who  is  em- 
ployed for  the  special  purpose  of  operating 
an  automobile  for  the  master,  is  found  oper- 
ating it  in  the  manner  such  machines  are 
usually  operated,  the  presumption  naturally 
arises  that  he  is  running  the  machine  in  the 
master's  service.  If  he  is  not,  this  fact  is 
peculiarly  within  the  knowledge  of  the  mas- 
ter, and  the  burden  is  on  him  to  overthrow 
this  presumption  by  evidence  which  the  law 
presumes  is  In  his  possession.  Since  the 
scope  of  the  servant's  employment  is  neces- 
sarily dependent  on  circumstances,  a  hard 
and  fast  rule  cannot  be  laid  down  as  to  the 
scope  of  any  particular  employment:  and 
it  Is  ordinarily  a  question  for  the  jury  wheth- 
er or  not  a  particular  act  comes  within  the 
scope  of  a  servant's  employment."  In  the 
opinion  the  excerpt  which  has  been  herein- 


before copied  from  the  decision  in  Long  v. 
Nute,  123  Mo.  App.,  supra,  was  quoted  ap- 
provingly. Emphasis  was  laid  upon  the  f^ct 
that  the  defendant  and  his  sister  called  on 
the  plaintiff  and  tried  to  arrange  a  settle- 
ment ;  that  the  defendant  asked  the  plaintiff 
to  send  him  the  latter's  bill  of  expenses; 
and  that  he  did  not  at  any  time  before  the 
bringing  of  the  suit  disclaim  liability,  on  the 
ground  that  the  chauffeur  was  not  acting 
for  him  at  the  time  of  the  injury.  It  was 
held  that  this  raised  a  question  of  fact  for 
determination  by  the  jury.  The  case  of 
Lotz  V.  Hanlon,  supra,  was  cited  and  dis- 
tinguished. 

In  16  Cyc  941,  it  is  said  that  mere 
conjectures,  suggestions  as  to  what  might 
have  happened  if  certain  circumstances  had 
not  occurred,  what  was  the  understanding, 
and  the  like,  are  not  competent  as  admis- 
sions. "But  it  is  not  essential  that  the  state- 
ment should  be  absolutely  precise.  Nor  is 
it  necessary  that  it  should  be  a'  direct  admis- 
sion; It  may  be  an  indirect  admission,  as 
where  it  bears  on  the  issue  indirectly.*'  On 
page  919  it  is  said:  "A  promise  to  do  the 
fair  thing,'  or  a  suggestion  of  submitting  the 
matter  to  arbitration,  is  a  competent  fact; 
failure  to  deny  liability  being  the  significant 
circumstance." 

Bassett  v.  Shares,  63  Conn.  39,  27  Atl.  421, 
was  a  ease  of  an  Injury  to  a  horse,  and  evi- 
dence was  admitted  to  show  that  defendant 
said  he  would  "do  what  is  right,**  would  pay 
the  veterinary  surgeon's  bill,  and  would  let 
the  other  party  have  a  horse  till  his  own 
recovered.  See,  also,  Plummer  v.  Currier,  52 
N.  H.  287;  Molyneaux  v.  Collier,  13  Ga.  406 
(4),  415;  Howland  v.  Bartlett,  86  Ga.  669, 
12  S.  E.  1068 ;  Hatcner  v.  Bowen,  74  Ga.  840. 
Such  statements  being  admissible,  and  for 
the  consideration  of  the  jury  in  addition  to 
a  prima  facie  case,  in  rebuttal  of  the  evi- 
dence for  the  defendant,  they  raise  a  ques- 
tion for  the  jury.  In  Lewis  v.  Amorous,  3 
Ga.  App.  50,  59  S.  E.  338,  supra,  the  case 
was  considered  on  demurrer  to  a  petition, 
where  the  rule  applies  that  allegations  are 
to  be  taken  most  strongly  against  the  plead- 
er. It  in  no  way  involved  the  right  of  a 
jury  to  draw  inferences  or  the  right  to  direct 
a  verdict,  where  there  is  conflict  in  the  evi- 
dence. 

In  the  light  of  these  principles,  how  stands 
the  case  under  consideration?  The  evidence 
was  abundant  to  show  that  the  plaintiff  was 
run  down  and  injured  on  a  public  street  of 
the  city  of  Atlanta  by  the  automobile  of  the 
defendant,  driven  by  his  regularly  employed 
chauffeur,  and  that  the  latter  was  guilty  of 
negligence.  The  Injury  occurred  on  a  street 
some  12  blocks  distant  from  the  house  of  the 
defendant.  The  substantial  point  of  con- 
troversy was  whether,  at  the  time  of  the  in- 
jury, the  chauffeur  was  acting  in  the  scope 
of  his  employment,  so  as  to  render  the  de- 
fendant liable.    The  defendant  testified  that 
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he  paid  the  chauffeur  by  the  week ;  that  he 
went  to  New  York  some  days  prior  to  the 
injury,  instructing  the  chauffeur  not  to  take 
the  car  out  at  any  time  without  the  consent 
or  direction  of  defendant's  wife;  and  that 
he  returned  home  on  the  day  after  the  in- 
Jury.  He  admitted  having  several  conversa- 
tions with  the  injured  man,  and  with  the 
wife,  the  brother,  and  the  business  partner 
of  the  latter,  and  that  he  did  not  tell  any 
of  them  that  the  chauffeur  was  using  the 
car  without  his  consent  He  said:  "I  told 
him  [the  plaintiff]  it  was  my  car  and  my 
driver.  I  don*t  know  why  I  didn't  tell  him 
that  my  driver  had  the  car  out  without  my 
consent"  He  denied  that  he  told  the  plain- 
tiff's brother. or  his  wife  that  he  was  going 
to  pay  the  injured  person  for  his  items  of 
loss,  and  would  see  that  he  was  satisfied  or 
compensated,  or  that  he  told  the  plaintiff 
that  it  was  his  (defendant's)  car  and  driver, 
and  that  he  assumed  responsibility.  He  stat- 
ed that  he  did  not  discharge  the  chauffeur, 
''because  I  didn't  know  what  was  going  to 
become  of  this  trouble."  He  said  that  he  did 
not  keep  the  man  for  evidential  purposes, 
but  that  the  latter  was  a  good  driver  and  a 
fine  mechanic,  and  the  defendant  retained 
him  in  his  employment  and  allowed  him  to 
carry  the  key  of  the  barn  or  garage,  and 
thus  to  have  access  to  the  automobile.  The 
wife  of  the  defendant  testified  that,  if  the 
services  of  the  chauffeur  were  needed  at 
night,  he  was  notified  at  supper  time,  and,  if 
not,  he  was  free  to  engage  in  his  own  pur- 
suits until  morning;  that  on  the  evening  of 
the  injury  he  was  not  so  notified;  that  she 
gave  no  consent  for  him  to  use  the  automo- 
bile, but  he  took  it  without  her  knowledge 
or  consent;  that  the  first  she  knew  of  the 
occurrence  was  through  a  communication  by 
telephone  informing  her  of  the  injury.  The 
chauffeur  corroborated  the  testimony  of  the 
defendant  and  his  wife,  and  stated  that  he 
took  the  machine  without  the  knowledge  or 
consent  of  the  owner  or  his  wife,  in  order 
to  take  a  pleasure  ride  with  a  friend.  The 
only  point  of  difference  material  to  be  no- 
ticed between  the  testimony  of  the  chauffeur 
and  that  of  the  defendant's  wife  was  that 
she  said  nothing  as  to  reprimanding  him 
after  the  accident  occurred,  while  he  stated 
that  she  did  so.  There  are  other  minor  dif- 
ferences, which  need  not  be  mentioned.  The 
chauffeur  stated  that  he  was  living  in  Mont- 
gomery, Ala.,  at  the  time  of  the  trial,  but 
came  to  Atlanta  at  defendant's  request  and 
expense  as  a  witness.  In  explanation  of 
the  fact  that  the  defendant  did  not  mention 
that  the  chauffeur  took  the  machine  without 
his  consent,  one  of  his  attorneys  testified 
that  he  advised  the  defendant  not  to  dis- 
close his  defense;  that  this  was  done  as 
soon  as  he  was  employed;  and  that  he  was 
employed  immediately  after  the  accident — 
"I  should  say  in  two  or  three  days  after- 
wards." 


The  wife  of  the  plaintiff  testified  that  the 
defendant  came  to  her  house  some  time  after 
the  accident  and  had  a  conversation  with 
her,  of  which  the  following  was  a  part :  "He 
assured  me  that  as  soon  as  Mr.  Fielder  was 
well  enough  physically  that  he  would  see 
that  he  had  every  Justice  for  the  accident 
He  told  me  he  was  grieved  to  death  to  think 
that  his  car  had  been  the  cause  of  it,  and 
he  assured  me  that  he  could  have  every  sat- 
isfkction,  in  my  house.  I  told  him  it  was 
worrying  Mr.  Fielder  so  much;  he  was  so 
disabled;  and  he  said,  'Get  him  well,'  and 
he  would  see  that  he  had  every  satisfaction. 
As  to  whether  anything  was  said  about  ex- 
penses or  anything  of  that  sort,  I  was  just 
fixing  to  take  him  to  Indian  Springs,  and  he 
[defendant]  told  me  to  go  ahead,  to  take  him 
anywhere  to  get  him  well,  and  he  said  to  go 
away  and  get  him  well  first,  and  then  we 
would  talk  this  matter  over,  and  he  would 
satisfy  me.  He  told  Mr.  Fielder  in  my  pres- 
ence to  keep  an  account  of  the  expenses,  of 
what  he  spent;  that  is,  what  it  took  to  take 
him  away.  He  never  denied  his  liability  for 
this  accident  in  my  presence.  No,  sir;  he 
never  said  anything  in  the  conversation  about 
the  chauffeur  having  stolen  his  car,  and  his 
not  being  responsible  for  it  on  that  night.'* 
The  brother  of  the  plaintiff  corroborated  the 
testimony  of  the  latter's  wife,  and  stated 
that  the  defendant  said  his  wife  was  great- 
ly distressed  about  the  matter  and  had  come 
with  him  to  the  sanitarium  where  the  in- 
jured man  was.  He  stated  that  he  had  two 
conversations  with  the  defendant,  and  that 
in  neither  of  them  did  the  latter  deny  lia- 
bility. Comparing  the  dates  given  by  the 
witnesses,  the  first  conversation,  as  to  which 
the  plaintiff's  brother  testified^  apparently 
took  place  before  the  employment  of  counsel 
by  the  defendant.  The  plaintiff  testified  that 
the  defendant  called  on  him,  after  he  had 
been  carried  home  from  the  sanitarium,  and 
a  conversation  took  place  in  which  the  fol- 
lowing occurred:  "The  defendant  said:  *I 
want  you  to  understand  I  will  satisfy  yon 
as  to  anything  with  reference  to  this  acci- 
dent' I  said:  'Mr.  Davison,  I  have  been  to 
a  lot  of  expense  in  a  hospital,  and  I  don't 
know  where  it  will  end.'  Mrs.  Fielder  said, 
'The  doctor  thinks  it  is  best  for  us  to  go  to 
Indian  Springs,'  and  he  [the  defendant]  said : 
'By  all  means  go  right  on.  and  keep  a  record 
of  these  things,  and  you  will  be  compensat- 
ed.'" 

In  the  light  of  the  authorities  above  cited, 
and  in  view  of  the  evidence,  the  case  should 
have  been  submitted  to  the  Jury,  under  prop- 
er instructions.  The  plaintiff  made  out  a 
prima  facie  case.  The  defendant  sought  to 
rebut  it  by  showing  that  the  chauffeur  was 
acting  beyond  the  scope  of  his  employment 
when  the  injury  occurred.  The  plaintiff  in- 
troduced additional  evidence,  which  raised 
a  question  of  fact,  and  as  to  which  there 
was  conflict  between  the  evidence  on  behalf 
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of  the  plaintiff  and  tbat  of  tlie  defendant 
It  is  not  a  question  as  to  what  the  presiding 
Judge  or  this  court  may  think  in  regard  to 
the  issue  of  fact  The  judge  had  no  author- 
ity to  take  the  case  from  the  Jury  and  direct 
a  Yerdict  for  the  defendant 

If  there  are  two  inferences,  either  of  which 
may  be  drawn  from  these  conversations,  one 
consistent  with  liability  and  the  other  with 
nonliability,  the  judge  cannot,  as  matter  of 
law,  direct  which  the  jury  shall  draw. 

Judgment  reversed. 

BECK,  J.,  absent  ATKINSON,  J^  di£h 
sent&    The  other  Justices  concur. 

ATKINSON,  J.  I  dissent  from  the  result 
reached  in  the  last  division  of  the  opinion. 
Applying  the  law  to  the  evidence,  I  think 
there  was  no  error  in  directing  a  verdict  for 
the  defendant 

(139  Ga.  377) 

TOMPKINS  V.  AMERICAN  LAND  CO. 
(Supreme  Court  of  Georgia.     Feb.  11,  1&13.) 

(Syllahus  hy  the  Court.) 

1.   CONTINUANCB   (§  46*)— APPLICATION— SU»- 
FICIENCT. 

Irrespective  of  the  counter  showing  made 
by  the  plaintiff,  the  motion  of  the  defendant 
for  a  continuance,  upon  the  ground  of  an  ab- 
sent witness,  was  insufficient,  in  that  it  was 
not  shown  that  he  expected  to  be  able  to  pro- 
cure the  testimony  of  the  witness  at  the  next 
term  of  the  court,  and  that  the  application  was 
not  made  for  the  purpose  of  delay,  but  to  ena- 
ble the  defendant  to  procure  the  testimony  of 
I  be  witness,  avil  Code  1910,  |  5715;  Cobb 
V.  State.  110  Ga.  314,  35  S.  E.  I7a 

[Ed.  Note.— For  other  cases,  see  Continu- 
since.  Cent  Dig.  §S  132-140;   Dec  Dig.  {  46.*] 

2.  New   Trial    (i  18*)— Gboundb— Rulings 
ON  Pleadings. 

Neither  the  decision  of  the  court  in  over- 
ruling a  demurrer  to  a  petition,  nor  in  striking 
the  answer  or  a  portion  thereof,  can  properly 
1)6  made  the  ground  of  a  motion  for  new  trial. 
Bearden  v.  HoUand.  134  Ga.  70  (2),  67  S.  E. 
432;  Lindsay  v.  State,  138  Ga.  818(11),  76 
.S.  E.  369;  Toomey  v.  Read,  133  Ga.  855,  67 
S.  E.  100;  Turner  v.  Barber,  131  Ga.  444  (6), 
62  S.  E.  587,  and  cases  cited;  Lee  v.  McCarty, 
132  Ga.  698  (3),  64  S.  E.  997,  and  cases  cited; 
Brandon  v.  Akers.  134  Ga.  78(2),  67  S.  E. 
540;  Young  v.  Germania  Savings  Bank,  134 
Ga.  602  (3),  68  S.  E.  321;  Eldorado  Jewelry 
Co.  V.  Hitchcock,  136  Ga.  22,  70  S.  E.  658; 
Methodist  ]i>piscopal  Churcn  v.  Dudley,  etc, 
Co.,  137  Ga.  68  (3),  72  S.  E.  480. 

[Ed.  Note.— For  other  cajses,  see  New  Trial, 
Cent.  Dig.  tt  24-29;    Dec.  Dig.  §  18.*] 

3.  Exceptions,  Bill  of  (S  39*)  —  Time  fob 
Filing. 

Where  no  exceptions  pendente  lite  were 
filed,  complaining  of  the  overruling  of  demur- 
rers to  a  petition  and  the  striking  of  an  an- 
swer, or  a  portion  thereof,  but  direct  assign- 
ments of  error  upon  such  rulings  were  made  in 
a  bill  of  exceptions,  wherein  error  was  also 
assigned  upon  the  overruling  of  a  motion  for 
new  trial,  and  such  bill  of  exceptions  was  not 
presented  within  30  days  from  the  adjournment 
of  the  term  of  the  court  during  which  the  rul- 
ings on  the  demurrers  and  the  answer  were 
made,  although  presented  within  30  days  from 


the  overruling  of  the  motion  for  new  trial, 
such  assignments  of  error  as  to  the  rulings 
on  the  pleadings  came  too  late  to  be  consider- 
ed by  this  court  avil  Code  1910,  I  6152; 
Crawford  v.  Goodwin,  128  Ga.  134,  57  S.  E. 
240. 

■  [Ed.  Note.— For  other  cases,  see  Exceptions. 
Bill  of,  Cent  Dig.  M  51,  52,  64-M,  60;  Dec 
Dig.  S  39.*] 

4.   PLBADINO    (I    428*)— AS8IONHENT8    OF    Eb- 

BOB— Issues  and  Pboof. 

Where  no  valid  assignment  of  error  was 
made  upon  the  overruling  of  a  general  demur- 
rer to  the  petition,  the  admission  of  evidence 
tending  to  prove  the  allegations  of  the  petition, 
and  otherwise  competent,  was  not  error,  where 
the  ground  of  objection  to  the  evidence  was 
in  effect  the  same  as  that  of  the  overruled  de- 
murrer. See  Brooks  v.  Bawlings,  138  Ga.  SIO, 
75  S.  E.  157,  and  cases  cited. 

[fid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ii  1433-1436;   Dec  Dig.  i  42&*1 

5.  Evidence  (§  271*)— Dbclabations— Self- 
Servino  Statements. 

One  of  the  defenses  to  an  action  for  the 
alleged  breach  of  a  written  contract  for  the 
purchase  of  several  city  lots  being  to  the  ef- 
fect that  the  defendant  did  not  purchase  from 
the  plaintiff  all  of  the  lots  specified  in  the 
contract,  the  court  did  not  err  on  the  trial  of 
the  action  in  refusing  to  permit  the  defendant, 
on  cross-examination  of  one  of  the  plaintiff's 
witnesses,  to  prove  that  the  defendant,  soon 
after  he  found  out  what  lots  plaintiff  had  him 
charged  with,  contended  and  told  plaintiff  that 
he  did  not  buy  the  lots  charged  to  him  in  the 
contract  as  filled  out,  and  that  this  was  no  new 
contention  of  Mr.  Tompkins  [the  defendant], 
and  that  Mr.  Tompkins  told  him  he  would  pay 
plaintiff  for  what  lots  he  bought."  This  was 
an  effort  merely  to  prove  a  self-serving  dec- 
laration of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  106&-1079,  1081-1104;  Dec.  Dig. 
{  271.*] 

6.  Appeal   and  Ebbob    ((  664*)— Review- 
Harmless  E^BBOB- Exclusion  of  Evidence. 

*'Where  the  movant  in  a  motion  for  a  new 
trial  complains  of  a  ruling  excluding  certain 
testimony,  and  this  testimony,  in  substance, 
appears  in  the  approved  brief  of  evidence,  the 
apparent  conflicting  statements  will  be  harmon- 
ized by  holding  that,  notwithstanding  the  rul- 
ing, the  court  at  some  other  stage  of  the  wit- 
ness' testimony  allowed  the  evidence.  Under 
such  facts  the  ruling  will  not  require  a  new 
trial,  even  if  the  evidence  was  admissible." 
De  Nieff  v.  Howell,  138  Ga.  248,  76  S.  E.  202. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2856-2859;  Dec.  Dig.  S 
664.*] 

7.  Natube  and  Fobm  of  Action- Recovebt 
OF  Pbicb— Specific  Pebfobmance. 

The  court  did  not  err  in  instructing  the 
jury  that  the  action  was  one  brought  to  recov- 
er "a  certain  sum  of  money  set  out  in  plain- 
tiff's declaration,  as  the  alleged  price  of  certain 
lands  sold  by  the  plaintiff  to  the  defendant." 
While  some  features  of  the  petition  gave  it 
the  appearance  of  an  auction  for  specific  per- 
formance, the  court  properly  construed  the  ac- 
tion as  one  for  the  purchase  price  of  the  land 
described  in  the  contract  and  the  petition. 

8.  Sufficiency  of  Evidence  —  New  Tbial 
Refused. 

There  was  evidence  to  authorize  the  ver- 
dict, and  the  court  did  not  err  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Johnson  Coun- 
ty;   B.  T.  Rawlings,  Judge. 


«For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Action  by  the  American  Land  Company 
against  J.  EX  Tompkins.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

A.  Ia  Hatcher,  of  Wrightsville,  for  plain- 
tiff in  error.  Faircloth  &  Claxton,  of  Wrights- 
ville,  for  defendant  in  error. 

FISH,  C.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 

(139  Oa.  624) 

In  re  WILLIAMS  et  aL 
(Supreme  Court  of  Georgia.     Feb.  27,  1913.) 

(8yllabu9  hy  the  Court.) 

EXJSCUTOBB    AND    ADMINISTBATOBS     (§    20*)— 

Appoimtmxnt— Disqualification  of  Qbdi- 

NABT— Powers  of  Obdinaby  of  Adjoining 

County. 

An  ordinary  became  sick  and  incapacitated 
to  discharge  the  duties  of  his  office,  and  by 
reason  of  his  condition  was  compelled  to  leave 
the  state  for  a  time.  Before  doing  so»  he  pass- 
ed an  order  reciting  such  incapacity,  and  the 
fact  that  the  judge  of  the  city  court  located  in 
such  county  would  also  be  absent  from  the 
state  for  some  time,  and  ordered  and  requested 
that  the  ordinary  of  an  adjoining  county  as- 
sume his  jurisdiction  and  discharge  his  duties 
until  such  incapacity  should  be  removed,  or 
until  the  further  order  of  the  court.  During 
the  absence  of  such  ordinary  the  ordinary  of 
an  adjoining  county,  so  requestedj  presided  for 
the  absent  ordinary,  presumably  m  the  proper 
county,  and  granted  permanent  letters  of  ad- 
ministration upon  an  estate.  After  the  return 
of  the  first-mentioned  ordinary,  the  same  par- 
ties applied  to  him  to  be  appointed  permanent 
administrators  upon  such  estate,  treating  the 
previous  appointment  as  a  nullity.  The  ordi- 
nary and  the  superior  court  on  appeal  held  that 
the  original  appointment  was  not  a  nullity, 
and  accordingly  denied  the  second  application. 
Held,  that  this  was  not  error. 

LBd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §i|  8JJ-106;  Dec. 
Dig.  §  2a.*  I 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

in  the  matter  of  C.  B.  Williams  and  others. 
Prom  an  order  refusing  to  appoint  an  ad- 
ministrator, Williams  and  others  appeal  to 
the  superior  court,  and  from  a  Judgment  re- 
fusing the  application  applicants  bring  error. 
Affirmed. 

W.  C.  Wright,  of  Newnan,  for  plaintiffs 
in  error.  E.  M.  &  G.  P.  Mitchell  and  J.  D. 
Bradwell,  all  of  Atlanta,  for  defendants  in 
error. 

* 

HILU  J-.  As  the  law  was  codified  in  the 
Code  of  1895,  the  following  provision  was 
made  in  regard  to  the  disqualification  of  an 
ordinary:  "When  any  ordinary  is  disquali- 
fied to  pass  upon  any  matter  presented  to 
him  as  such  ordinary,  he  shall  Indorse  such 
disqualification  upon  the  papers,  and  the  or- 
dinary of  any  adjoining  county  shall  pass 
upon  the  same  and  certify,  to  the  ordinary 
of  the  county  where  the  business  arose,  his 


action  in  the  matter,  who  shall  record  the 
same,  and  enter  the  proceedings  on  the  min- 
utes if  need  be.  When  any  ordinary  \s  dis- 
qualified to  try  any  case  or  issue  pending  be- 
fore the  court  of  ordinary,  such  ordinary 
shall  call  upon  the  ordinary  of  any  adjoining 
county  to  preside  on  the  hearing  of  such  case 
or  issue."  Code  1895,  |  4227,  now  embodied 
as  a  part  of  section  4785  of  the  Code  of  1910. 
It  will  be  seen  that  this  consists  of  two  parts. 
The  first  sentence  makes  provision:  *'When 
any  ordinary  is  disqualified  to  pass  upon 
any  matter  presented  to  him  as  such  ordi- 
nary.'' In  that  event,  It  is  declared  that  he 
shall  indorse  his  disqualification  upon  the 
paper;  that  the  ordinary  of  an  adjoining 
county  shall  pass  upon  It,  and  certify  his  ac- 
tion to  the  ordinary  of  the  county  where  the 
matter  originated,  and  the  latter  shall  enter 
it  of  record.  The  second  sentence  provides 
for  a  different  class  of  matters,  to  wit: 
'*When  JBiny  ordinary  is  disqualified  to  try 
any  case  or  issue  pending  before  the  court 
of  ordinary."  In  that  event,  it  Is  provided 
tliat  **such  ordinary  shall  call  upon  the  ordi- 
nary of  an  adjoining  county  to  preside  upon 
the  hearing  of  such  case  or  issue."  Thus 
stood  the  law  until  1897.  By  the  act  of  De- 
cember 16th  of  that  year  (Acts  1897,  p.  52) 
it  was  enacted  that:  ** Whenever  an  ordi- 
nary is  disqualified  to  act  in  any  cause,  the 
county  Judge  or  city  court  Judge,  and,  if 
there  be  no  such  courts,  then  the  clerk  of  the 
superior  court  of  such  ordinary's  county  may 
exercise  all  the  Jurisdiction  of  ordinary  In 
such  cause,  and  in  such  event  it  shall  not  be 
necessary  for  the  ordinary  to  call  in  the  or- 
dinary of  the  adjoining  county."  By  the  act 
of  August  22,  1907  (Acts  1907,  p.  106),  the 
act  of  1897  was  amended  so  as  to  read  as 
follows:  *'That  whenever  an  ordinary  is  dis- 
qualified or  from  sickness,  or  other  causes  ia 
incapacitated  to  act  Ui  any  cause,  the  county 
judge  or  city  court  Judge,  and,  if  there  be  no 
such  courts,  then  the  derk  of  the  superior 
court  of  such  ordinary's  county  may  exercise 
all  the  Jurisdiction  of  ordinary  in  such  cause, 
and  In  such  event  It  shall  not  be  necessary 
for  the  ordinary  to  call  in  the  ordinary  of 
the  adjoining  county."  The  act  as  thu? 
amended  was  incorporated  in  the  Code  of 
1910,  as  an  addition  to  the  Code  section  as  it 
stood  theretofore,  and  the  whole  law  was 
made  a  single  section,  and  thus  adopted. 

The  first  question  which  arises  is  whether 
the  act  of  1897  and  the  amendment  thereto 
provided  the  exclusive  method  by  which  a 
cause  In  the  court  of  ordinary  could  be  tried 
or  disposed  of,  so  as  to  exclude  the  former 
provisions  in  regard  to  calling  upon  the  ordi- 
nary of  an  adjoining  county,  in  case  of  dis- 
qualification of  the  ordinary  of  the  county 
where  the  case  was  pending.  We  hold  that 
It  did  not.  In  the  first  place,  the  act  of  1897, 
and  the  act  amendatory  thereof,  did  not  pur- 
port  to  repeal  the  section  of  the  Code  of 
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1895.  It  was  not  so  understood  by  the  codl- 
tiiers,  who  left  tbe  section  as  It  stood  In  the 
Code  of  1895  as  a  part  of  the  Code  of  1910, 
merely  adding  to  that  section  the  provisos 
of  the  acts  mentioned;  and  in  this  form  the 
tk>de  of  1910  was  adopted  by  the  Legislature. 
U^has  we  have  a  legislative  construction  that 
the  acts  were  not  intended  to  destroy  the 
provisions  of  the  law  as  it  stood  theretofore, 
or  repeal  the  section  of  the  Code  as  already 
existing,  but  to  make  additions  thereto. 
Moreover,  the  act  of  1897,  as  originally  pass- 
ed, and  as  amended,  did  not  purport  to  pro- 
vide an  exclusive  method  of  procedure;  but, 
after  saying  that  in  the  event  therein  pro- 
vided for  the  officers  mentioned  in  the  act 
*'may  exercise  all  the  jurisdiction  of  ordinary 
In  such  cause,"  added,  *'and  in  such  event  it 
shall  not  be  necessary  for  the  ordinary  to 
call  in  the  ordinary  of  the  adjoining  county." 
This  use  of  the  permissive  word  "may,"  and 
of  the  statement  that  *lt  shall  not  be  neces- 
sary" to  call  in  the  ordinary  of  the  adjoining 
county,  strongly  indicates  that  it  was  not  the 
legislative  purpose  to  prohibit  the  calling  in 
of  the  ordinary  of  the  adjoining  county,  but 
simply  to  give  an  additional  or  cumulative 
method  of  trying  causes  In  the  court  of  or- 
dinary in  the  events  provided  for.  A  strong 
analogy  may  be  drawn  from  decisions  con- 
struing somewhat  similar  provisions  in  re* 
gard  to  other  courts.  In  Winter  v.  Muscogee 
R.  Co.,  11  Ga.  438,  the  first  headnote  reads 
thus:  *' Where  the  Judge  of  the  superior 
courts  of  any  one  of  the  circuits  in  this 
state  is  a  party  to  a  suit,  or  interested  there- 
in«  the  judge  of  any  other  circuit  has  juris- 
diction to  preside  at  the  trial  of  the  same, 
notwithstanding  the  justices  of  the  Inferior 
court  may  preside  therein  as  provided  by  the 
statute."  In  Ga.,  Fla.  &  Ala.  Ry.  Co.  v. 
Sasser,  130  Ga.  394,  60  S.  R  997,  it  was  held 
that  an  act  which  conferred  authority  upon 
a  judge  of  a  city  court  to  preside  in  another 
city  court  when  the  judge  of  the  latter  court 
was  disqualified  or  providentially  prevented 
from  trying  the  case  was  not  repugnant  to 
the  clause  of  the  Coustltution  which  provides 
that  "in  any  county  in  which  there  is,  or 
hereafter  may  be,  a  city  court,  the  Judge  of 
said  court,  and  of  the  superior  court,  may 
preside  in  the  courts  of  each  other  in  cases 
where  the  judge  of  either  court  is  disquali- 
fied to  preside."  In  the  opinion  (130  Ga. 
page  397,  60  S.  B.  page  908)  It  was  declared 
that:  "There  is  nothing  in  the  Constitution 
which  forbids  the  Legislature  from  providing 
for  a  Judge  to  supply  the  contingencies  named 
in  that  act" 

Assuming,  then,  that  the  act  of  1897  as 
amended  by  that  of  1907  did  not  repeal  the 
existing  provisions  of  law  by  which  an  ordi- 
nary of  an  adjoining  county  could  be  called 
in  in  certain  cases,  the  next  question  is  what 
construction  shall  be  placed  upon  the  word 
"dlsq  nail  fled,"  as  used  in  the  law  as  it  now 
stands  with  reference  to  calling  in  the  ordi- 
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nary  of  an  adjoining  county  to  try  a  case. 
Should  that  word,  as  employed  in  the  Code 
section,  be  given  a  strict  interpretation  so  as 
to  limit  it  to  cases  where  there  is  a  disquali- 
fication by  reason  of  interest  or  kinship,  or 
upon  statutory  grounds,  or  should  it  be  given 
a  liberal  construction  so  as  to  include  cases 
like  the  present,  where  the  ordinary  of  the 
venue  was  absent  from  home  for  a  protract- 
ed period  by  reason  of  sickness?  The  ques- 
tion is  not  one  to  be  determined  purely  by 
either  the  grammar,  or  the  dictionary,  but  by 
the  legislative  intent  as  to  the  meaning  In 
which  the  word  was  employed.  From  what 
has  already  been  said  it  will  be  seen  that  the 
original  section  of  the  Code  of  1895  employed 
the  word  "disqualified."  The  purpose  was  to 
provide  for  the  transaction  of  the  business  of 
the  court  of  ordinary,  and  not  to  allow  the 
righta  of  parties  to  suffer  by  reason  of  dis- 
qualification of  the  ordinary.  It  was  doubt- 
less found  that  this  provision  was  not  suffi- 
ciently broad  to  meet  the  emergencies  or  oc- 
casions arising.  At  any  rate,  the  Legislature 
thought  it  proper  to  make  a  broader  provi- 
sion. By  the  act  of  1897  they  took  a  step 
forward  In  that  direction,  by  providing  cer- 
tain additional  officers  who  might  preside 
for  the  ordinary  without  the  necessity  of 
calling  in  the  ordinary  from  another  county, 
but  leaving  the  power  to  do  so  undisturbed, 
thus  furnishing  a  cumulative  method  by 
which  the  business  of  that  court  might  be 
transacted  in  the  event  of  disqualification. 
The  next  step  was  that  taken  by  the  act  of 
1907,  which  amended  the  act  of  1897  by  add- 
ing to  the  word  "disqualified,"  as  used  there- 
in, the  words  "or  from  sickness  or  other 
causes  is  incapacitated."  It  is  evident  that 
this  amendment  was  in  the  direction  of  ex- 
tending the  methods  by  which  the  business  of 
the  court  of  ordinary  could  be  transacted  in 
case  of  certain'  emergencies  and  proven' 
it  from  being  brought  to  a  standstill,  ox 
caused  to  stagnate,  to  the  injury  of  the  pub- 
lic and  the  parties  at  interest  Then  the  act 
of  1897,  as  amended,  was  included  as  a  part 
of  section  4785  of  the  Code  of  1910,  and  the 
whole  was  adopted.  Either  of  two  possible 
constructions  might  be  placed  upon  the  word 
"disqualified,"  as  used  in  that  section  before 
the  word  "provided."  The  one  is  to  hold  that 
disqualification  is  used  in  its  strict  sense; 
the  other  is  to  hold  that,  in  the  light  of  the 
history  of  the  legislati<m  and  the  context  of 
the  word,  it  was  intended  by  the  Legisla- 
ture to  include  disqualification  by  reason  of 
sickness  or  incapacity.  If  the  legislative  pur- 
pose in  conferring  power  upon  other  officials 
in  lieu  of  calling  in  the  ordinary  of  the  ad- 
joining county  was  not  to  destroy  his  rights 
when  called  in,  but  was  to  furnish  additional 
facilities  and  cumulative  ability  to  transact 
the  business  of  the  court  in  certain  emergen- 
cies, what  reason  could  be  urged  for  contend- 
ing that  the  Legislature  intended  to  confer 
greater  power  upon  the  supplemental  or  addi- 
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tlonal  officers  who  might  act  Instead  of  the 
ordinary  of  an  adjoining  county  when  called 
In  than  upon  such  ordinary  himself.  It  can 
hardly  be  supposed  that  the  Legislature, 
starting  out  with  the  right  to  call  in  the  ordi- 
nary of  an  adjoining  county  when  adding 
certain  persons  who  might  act  In  his  stead 
and  thereby  obviate  the  necessity  of  calling 
iiim  in,  intended  to  confer  upon  these  addi- 
tional or  supplemental  persons  who  might  act 
a  greater  or  broader  power  than  the  person 
who  could  originally  act,  and  who  still  re- 
tained the  power  to  act  when  lawfully  called 
in.  Moreover,  in  the  section  as  it  now  ap- 
pears in  the  Code  of  1910,  the  act  of  1897  as 
amended  by  that  of  1907  is  not  made  an  in- 
dependent declaration,  but  is  added  as  a  pro- 
viso. The  section  as  it  originally  was  is  left 
to  stand,  but  there  Is  added,  "Provided,"  etc. 
Thus  we  have  the  power  of  calling  in  the 
ordinary  of  an  adjoining  county  in  certain 
event,  **provided'*  in  certain  contingencies 
certain  other  officers  may  act,  and  in  such 
event  '*it  shall  not  be  necessary  for  the  ordi- 
nary to  call  in  the  ordinary  of  the  adjoining 
county."  Was  it  intended  that  the  proviso 
which  obviated  the  necessity  for  calling  in 
the  ordinary  of  an  adjoining  county  gave  to 
the  persons  who  might  act  instead  of  calling 
him  in  a  more  extensive  Jurisdiction,  or  au- 
thorized them  to  act  in  events  different  from 
those  where  the  ordinary  of  the  adjoining 
county  was  called  in? 

Whatever  may  be  said  in  regard  to  the 
word  "disqualified"  if  standing  alone,  view- 
ed in  the  light  of  the  legislation  out  of  which 
the  present  section  of  the  Code  grew,  and 
viewed  in  the  light  of  the  context  and  the 
evident  legislative  purpose  evinced,  we  think 
the  word  "disqualified,"  as  used  in  the  ex- 
pression, "when  any  ordinary  is  disqualified 
to  try  any  case,"  etc.,  should  be  construed 
as  the  equivalent  of  the  expression,  "is  dis- 
qualified or  from  sickness,  or  other  causes 
is  incapacitated  to  act  in  any  cause,"  as 
used  in  the  proviso.  In  State  v.  Blair,  53 
Vt.  24,  29,  the  Supreme  Court  of  that  state, 
while  conceding  that  the  ordinary  signifi- 
cation of  the  expression  "legal  disquali- 
fication" is  that  it  results  from  some  in- 
terest in  the  subject-matter,  or  relationship 
to  the  parties  in  interest,  nevertheless  held 
that  those  words,  as  employed  in  a  statute 
of  that  state,  should  be  given  a  construction 
which  would  carry  out  the  evident  legislative 
intent  of  the  act  then  under  consideration, 
and  they  were  accordingly  held  to  include 
disqualification  or  Inability  to  proceed  with 
a  cause  by  reason  of  sickness,  as  well  as  by 
reason  of  interest  or  relationship. 

The  next  and  last  question  is  as  to  the 
result  of  appljdng  what  has  been  held  above 
to  the  facts  of  the  case  before  us.  It  ap- 
pears that  In  June,  1910,  the  ordinary  of 
Fulton  county  became  Incapacitated  from 
sickness  for  the  discharge  of  his  duties,  and 
that  it  became  necessary  for  him  to  leave 


the  state  in  the  effort  to  recover  his  health. 
He  left  in  June,  and  remained  away  from 
the  county  until  in  September,  1910.  Before 
leaving,  he  passed  an  order  reciting  that  he 
had  become  thus  incapacitated  to  discharge 
the  duties  of  his  ofiSce  for  the  time  being, 
that  there  was  no  county  Judge,  and  that  it 
appeared  that  the  Judge  of  the  city  court  of 
Atlanta  would  be  out  of  the  state  until  Sep- 
tember, and  therefore  he  requested  and  order- 
ed that  the  ordinary  of  the  adjoining  coun- 
ty of  De  Kalb  assume  Jurisdiction,  and  dis- 
charge the  duties  of  the  ordinary  of  E^olton 
county  until  the  incapacity  should  be  re- 
moved, or  until  further  order  of  that  court 
In  this  interval  certain  persons  applied  to  be 
appointed  permanent  administrators  upon  an 
estate.  The  ordinary  of  De  Kalb  county  pre- 
sided in  lieu  of  the  ordinary  of  E\ilton  coun- 
ty, and  granted  permanent  letters  of  admin- 
istration. Subsequently,  the  ordinary  of  Ful- 
ton county  haying  recovered  his  health  and 
returned  to  the  jurisdiction,  the  same  per- 
sons applied  to  him  to  be  appointed  perma- 
nent administrators  of  the  same  estate.  Up- 
on the  hearing  he  refused  the  application, 
on  the  ground  that  they  had  already  been 
appointed  administrators  by  the  ordinary  of 
De  Kalb  county,  presiding  in  his  stead,  and 
that  they  had  qualified  under  such  appoint- 
ment and  had  not  resigned  or  been  discharg- 
ed, and  that  their  letters  had  never  been 
revoked.  From  this  Judgment  an  appeal 
was  taken  to  the  superior  court.  The  Judge 
of  that  court  took  the  same  view  as  the  or- 
dinary, and  directed  the  Jury  to  return  a 
verdict  against  the  applicants,  and  entered 
judgment  accordingly.  The  applicants  ex- 
cepted. There  was  no  contention  that  the 
ordinary  of  De  Kalb  county  did  not  regu- 
larly preside  in  Fulton  county,  or  that  there 
was  any  irregularity  or  error  In  the  mode 
of  his  procedure,  except  on  the  single  ground 
that  he  was  without  jurisdiction  to  preside 
in  the  court  of  ordinary  of  Fulton  county 
In  the  circumstances  stated,  that  his  grant 
of  permanent  letters  of  administration  to 
the  applicants  was  a  mere  nullity  for  that 
reason,  and  that,  therefore,  they  were  en- 
titled to  be  appointed  by  the  ordinary  of 
Fulton  county  upon  his  return,  without  re- 
gard to  the  previous  appointment 

It  is  unecessary  to  pass  upon  the  right  of 
the  ordinary  to  appoint  another  to  act  in  his 
place  for  any  specified  time.  The  order 
which  the  ordinary  of  Fulton  county  passed 
operated  as  a  continuing  request  to  the  or- 
dinary of  De  Kalb  county  to  act  in  cases 
before  his  court  during  his  incapacity  and 
absence.  There  was  no  controversy  that 
dnrlnp  this  time  the  letters  were  granted  by 
the  ordinary  of  De  Kalb  county.  We  are  not 
now  dealing  with  the  first  portion  of  the 
Code  section  above  quoted;  nor  Is  it  neces- 
sary, in  the  present  case,  to  make  any  rul- 
ing in  regard  to  the  provision  there  contain- 
ed as  to  indorsing  the  disqualification  on  the 
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papers  in  matters  of  the  character  there 
dealt  with.  We  are  considering  the  case 
before  us,  which  was  the  grant  of  perma- 
nent letters  of  administration,  a  matter  ap- 
pertaining to  the  court  of  ordinary.  The 
ruling  which  we  have  made  above,  as  to  the 
construction  of  the  quoted  section  of  the 
Code,  naturally  leads  to  the  conclusion  that 
the  letters  granted  by  the  ordinary  of  De 
Kalb  county,  presiding  for  the  ordinary  of 
Fulton  county,  were  not  a  mere  nullity,  and 
that  the  ruling  of  the  ordinary  of  Fulton 
county,  and  of  the  Judge  of  the  superior 
court,  was  accordingly  right 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(1»  Ga.  495) 

TOWN  OF  GRANTVILLE  v.  FIDELITY  ft 

DEPOSIT  CO. 

(Supreme  Court  of  Georgia.     Feb.  26,  1013.) 

(Syllalus  hv  the  Court) 

Action  on  Contractor's  Bond. 

Under  the  facts  of  tbis  case,  it  is  control- 
led by  the  ruling  in  the  case  of  Town  of  Granf 
ville  v.  Fidelity  &  Deposit  Co.,  139  Ga.  53,  76 
S.  £.  575;  and  therefore  the  court  below  did 
not  err  in  sustaining  the  demurrer  filed  to  the 
petition. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  the  Town  of  Grantville  against 
the  Fidelity  ft  Deposit  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Dodd  &  Dodd,  of  Atlanta,  for  plaintiff  in 
error.  Leonard  Haas,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(139  Oa.  496) 

INMAN  V.   MATHEWS. 

(Supreme  Court  of  Georgia.     Feb.  26,  1913.) 

(Syllahus  hy  the  Court) 

Review  on  Appeal. 

The  court  did  not  err  in  giving  the  instruc- 
tions to  which  exceptions  were  taken,  nor  in 
refnsinp  to  give  the  instructions  requested. 
The  evidence  authorized  the  verdict,  and  a  new 
trial  was  properly  refused. 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  between  W.  L.  Inman  and  J.  L. 
Mathews.  From  the  Judgment,  Inman  brings 
error.    Affirmed. 

H.  B.  Strange,  of  Statesboro,  for  plaintiff 
in  error.  Wm.  H.  Fleming  of  Augusta,  and 
Johnston  &  Cone,  of  Statesboro,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(139  Qa.  619) 
MITCHEM  ▼.  GEORGIA  COTTON  OIL  CO. 
(Supreme  Court  of  Georgia.     Feb.  27,  1913.) 

(ByUabu*  hy  the  Court.) 

1.  Account  (|  1*)— Equity  JuBisnicnoir. 

"Equity  jurisdiction  over  matters  of  ac- 
count extends  to  mutual  accounts  growing  out 
of  privity  of  contract,  or  where  accounts  are 
complicated  and  intricate,  or  where  a  discovery 
or  writ  of  ne  exeat  is  prayed  and  granted." 
CivU  Code  1910,  |  4586. 

[Ed.   Note.— ITor   other   cases,    see  Account, 
Cent.  Dig.  i|  1-8;  Dec.  Dig.  |  I.*] 

2.  Jury  (J  14*)— Nature  of  Aotiow  — Ac- 
counting. 

A  petition  addressed  to  the  superior  court 
alleged  in  substance  as  follows:  The  plaintiff 
entered  into  a  contract  with  the  defendant,  by 
which  the  latter  was  to  purchase  for  the  for- 
mer cotton  seed  during  a  certain  season,  at  a 
?Tice  to  be  named  by  the  plaintiff,  and  with 
unds  to  be  furnished  by  it.  The  seed  were  to 
be  shipped  to  the  plaintiff  in  car  load  lots,  and 
weights  on  the  track  scales  of  the  plaintiff  were 
to  govern  in  the  allowance  of  credits.  The 
plaintiff  was  to  pay  to  the  defendant  $1.75  per 
ton  for  commissions  and  expenses  for  loading 
the  seed.  The  plaintiff  furnished  to  the  de- 
fendant sums  of  money  aggregating  $11,700. 
The  defendant  shipped  to  the  plaintiff  car  loads 
of  cotton  seed,  which  the  plaintiff  contends  ag- 
gregated 9(]9.970  pounds  net,  and  for  which 
the  plaintiff  allowed  the  defendant  credit  to  the 
aggregate  amount  of  $9,764.64.  besides  com- 
mission of  $848.71.  The  plaintiff  has  demand- 
ed a  settlement  from  the  defendant,  and  an  ac- 
counting for  the  money  furnished  to  him  by 
the  plaintiff;  but  he  has  failed  and  refused  to 
make  it.  The  plaintiff  is  informed  that  the 
defendant  sold  large  quantities  of  seed  to  a 
named  purchaser,  but  the  amount  thereof  is 
unknown  to  the  plaintiff.  It  is  also  informed 
that  the  defendant  used  large  quantities  of 
seed,  for  which  he  has  not  accounted.  The 
defendant  contests  tlie  credits  allowed  by  the 
plaintiff.  *'and  the  adjustment  of  the  issues  be- 
tween them  involves  complicated  and  intricate 
accounting  and  the  investigation  of  many  de- 
tails, to  which  the  machinery  of  a  court  of 
equity  is  better  adapted  than  that  of  a  court 
of  law.**  The  prayers  were  for  discovery  and 
an  accounting,  and  a  decree  for  the  balance 
found  to  be  due  the  plaintiff.  The  answer  of 
the  defendant  described  the  case  as  "Equita- 
ble Petition,  etc.  In  Morgan  Superior  Court." 
It  set  up  a  different  statement  of  accounts  be- 
tween the  parties,  and  claimed  a  balance  to  be 
due  to  him.  The  case  was  referred  to  an  au- 
ditor. To  his  report  exceptions  of  law  and 
fact  were  filed.  Held,  that  the  presiding  iudge 
properly  treated  the  action  as  equitable  in  its 
character,  and,  upon  disapproving  the  excep- 
tions of  fact,  he  was  not  compelled  to  submit 
the  case  to  a  jury.  Civil  Code  1910,  §|  5142, 
5147. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  §§  40-60,  66-83;   Dec.  Dig.  §  14.*] 

3.  Exceptions  to  Auditob's  Report  Disap- 
proved. 

There  was  no  error  in  disapproving  the 
exceptions  of  fact  to  the  auditor's  report. 

4.  Principal  and  Agent  (§  81*)— Compe.n- 
sation  or  Agent— Performance  of  Con- 
tract. 

Where  one  person  agreed  with  another  to 
buy  cotton  seed  and  ship  them  to  the  latter, 
who  furnished  money  for  that  purpose,  and  the 
purchasing;  n.eont  boujrht  a  lot  of  seed,  but, 
instead  of  delivering  them  to  the  persons  for 
whom  he  was  acting,  bx  consent  of  the  latter 
sold  and  delivered  them  to  a  third  person,  rela- 
tively to  the  carrying  out  of  the  contract  the 
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seed  thus  delivered  stood  in  the  same  position 
as  if  they  had  been  delivered  to  the  buyer,  and 
by  him  to  the  tliird  person. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  |i  194-214,  219,  223; 
Dec  Dig.  I  81.*] 

5.  Pbincipal  and  Agent  (§81*)— Compensa- 
tion OF  Agent  —  Perfobuance  of  Con- 
tract. 

Where  the  purchasing  agent  did  not  ship 
to  the  person  for  whom  he  was  acting  all  of 
the  seed  which  he  had  bought,  and  did  not  sell 
all  of  such  remaining  balance  of  seed  to  a  third 
person  as  he  was  authorized  to  do,  but  retain- 
ed them  himself,  claiming  to  have  sold  them  to 
himself,  he  was  not  entitled  to  commissions  on 
the  seed  thus  appropriated  to  his  own  use. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent.  Cent.  Dig.  §§  194-214,  219,  223; 
Dec.  Dig.  i  81.*] 

ESrror  from  Superior  Court,  Morgan  Coun- 
ty;   Jas.  B.  Park,  Judge. 

Action  by  C.  E.  Mitchem  against  the  Geor- 
gia Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

F.  0.  Foster,  Sr.,  of  Madison,  for  plain- 
tiff in  error.  Saml.  H.  Sibley,  of  Union  Point, 
for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


<139  Oa.  508) 

WALKER  V.  JONES. 

JONES  ▼.   WALKER. 
{Supreme  Court  of  Georgia.     Feb.  26,  1913.) 

(8yllahu9  ly  the  Court.) 

1.  Spcciai.  Demurrers  Without  Merit. 

The  special  demurrers  to  the  petition  as 
amended,  and  to  the  answer,  are  without  merit. 

2.  New  Trial  (§  161* )— Disposition  of  Mo- 
tion—Separate Items. 

Where,  in  an  action  at  law  to  recover  a 
certain  sum  alleged  to  be  due  on  several  items 
of  indebtedness,  a  verdict  is  rendered  for  the 
plaintiff  in  a  stated  sum  of  principal  and  inter- 
est, and  a  new  trial  is  granted  on  certain 
grounds  of  the  motion  which  related  to  some 
of  the  particular  items  of  indebtedness,  and 
refused  as  to  others,  the  court  is  without  pow- 
er, in  ordering  a  new  trial,  to  restrict  the  case 
to  the  issues  bearing  on  the  items  of  indebted- 
ness referred  to  in  the  pounds  of  the  motion 
upon  which  a  new  trial  is  granted,  to  the  ez- 
slusion  of  other  issues  made  by  the  pleadings. 

(a)  The  order  of  reference  to  an  auditor  of 
BO  much  of  the  case  as  was  reserved  in  the  or- 
der granting  a  new  trial,  and  all  subsequent 
procedure  thereon,  was  erroneous.  Direction 
's  given  that  so  much  of  the  judgment  grant- 
ing a  new  trial  as  restricts  the  procedure  to 
rertain  issues  be  vacated,  and  that  a  trial  of 
the  whole  case  be  had  on  its  merits. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  321-323;    Dec.  Dig.  §  161.*] 

Error  from  Superior  Court,  Bartow  Coun- 
ty;   A,  W.  Fite,  Judge. 

Action  by  J.  H.  Walker  against  T.  R, 
Jones.  From  the  judgment,  both  parties 
It  ring  error.     Affirmed,  with  direction. 


'  J.  T.  Norris,  of  Cartersvllle,  for  plaintiff  in 
error.  D.  W.  Rountree,  of  Atlanta,  and  Paul 
F.  Akin  and  Neel  &  Neel,  all  of  Cartersvllle, 
for  defendant  In  error. 

ATKINSON,  J.     Judgment  affirmed,  with 
direction.    All  the  Justices  concur. 


(139  Oft.  480) 

KNOX  v.  KNOX. 
(Supreme  Court  of  Georgia.     Feb.   14,   1913.) 

(Syllahut  by  the  Court.) 

1.  Husband  and  Wife  (|  295*) — Suit  fob 
Pebmanent  Aumont  ~~  Allowancb  of 
Counsel  E^kes. 

Counsel  fees  for  representing  a  wife  in  an 
application  for  permanent  alimony  are  allowable 
by  the  judge  as  expenses  of  litigation,  as  tem- 
porary alimony  is  allowed.  Civil  Code  1010,  i§ 
2076,  2979;  Creamer  v.  Creamer,  36  Ga.  618; 
Sprayberry  v.  Merk,  30  Gki.  81,  76  Am.  Dec. 
637;  Glenn  v.  Hill,  50  Ga  94;  Roberts  ▼. 
Roberts,  115  Ga.  259,  41  S.  E.  616,  90  Am.  SL 
Rep.  108 ;  Stallings  v.  Stallings,  127  Ga.  464, 
56  S.  EL  469,  9  L.  R.  A.  (N.  S.)  593.  But  a 
decree  entered  upon  a  yerdict  which  was  ren- 
dered in  favor  of  a  wife  on  the  final  trial  of  an 
application  for  permanent  alimony,  while  ir- 
regular, is  not  a  mere  nullity.  Van  Dyke  t. 
Van  Dyke,  125  Ga.  491,  54  S.  E.  537.  Where, 
in  an  application  for  permanent  alimony,  claim 
is  also  made  for  counsel  fees,  and  on  the  final 
trial  evidence  is  admitted  before  the  jury,  with- 
out objection,  in  sup^rt  of  a  claim  lor  counsel 
fees,  a  new  trial  will  not  be  granted  on  the 
ground  that  the  judge  instructed  the  jury  in  re- 
gard to  the  allowance  of  such  fees. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  D!g.  §|  1084r-1088;  Dec.  Dig. 
§  295.*] 

2.  Husband  and  Witb  (§  298^4 •>— Suit  fob 
Permanent  Alimony— Instbuctions. 

On  the  trial  of  an  application  for  perma- 
nent alimony,  where  it  was  admitted  that  the 
parties  were  married  and  living  in  a  state  of 
separation,  but  there  was  conflicting  evidence  as 
to  the  conduct  of  the  respective  parties  toward 
each  other  in  their  domestic  relations,  and  as  to 
whether  there  was  cruel  treatment  by  each  to 
the  other,  so  that  the  question  for  decision  was 
whether  sufficient  cause  was  shown  for  the 
plaintiff  for  remaining  away  from  the  home  of 
the  defendant  (Rorie  v.  Rone,  134  Ga.  69,  67 
S.  E.  410),  it  was  inaccurate  to  charge  the  iary, 
"I  charge  you,  if  you  find  from  the  evidence 
that  the  plaintiff  was  wholly  at  fault,  and  the 
defendant  was  entirely  without  fault,  and  she 
left  him  without  any  reason,  he  being  without 
fault,  then  she  cannot  recover  any  alimony,"* 
and  "Now,  if  you  should  determine  that  question 
against  her,  that  is,  determine  that  she  was 
wholly  at  fault,  and  he  was  without  fault,  and 
she  left  without  any  cause,  of  her  own  free 
will,  and  without  any  cause,  then  you  would  find 
in  his  favor  generally." 

[Ed,  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §|  1091,  1002 ;  Dec.  Dig. 
I  298V2.'] 

3.  Husband  and  WiFe  (I  298%*)— Suit  fob 
Permanent  Alimony- Instructions. 

In  a  case  of  the  character  mentioned  in  the 
preceding  notes,  it  was  erroneous  to  charj^e: 
**In  the  first  instance  the  plaintiff  claimed  tem- 
porary alimony  and  applied  to  the  court,  and 
the  court  granted  an  order  for  temporary  ali> 
mony  and  attorney's  fees.  That  is  a  matter 
that  need  not  control  you  either  way,  and  should 
not  control  you  in  your  verdict,  except  in  so  far 
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as  tHe  amount  already  allowed  hj  the  court 
wonld  be  deducted  from  the  amount  yon  might  al- 
low/* It  being  a  question  on  the  trial  whether 
the  wife  was  entitled  to  any  alimony,  or  whether 
her  conduct  was  such  as  to  debar  a  recovery  on 
her  part,  the  jury  should  not  have  been  informed 
what  view  the  presiding  judge  had  taken  of  that 
question  on  the  hearing  of  an  application  for 
temporary  alimony. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  {{  1091,  1092 ;  Dec.  IMg. 
I  298%.*] 

£>vans,  P.  J.,  dissenting  in  part 

Error  from  Superior  Ck)urt,  Murray  Coun- 
ty;  A,  W.  Fite,  Judge. 

Action  by  S.  E.  Knox  against  R.  ;^.  Knox. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

W.  E.  Mann,  of  Dalton,  for  plaintiff  In  er- 
ror. C.  N.  King,  of  Spring  Place,  for  de- 
fendant In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except 

EVaNS,  p.  J.  I  can  concur  in  the  judg- 
ment ;  but  I  dissent  from  Uie  mUng  made  in 
the  second  headnote.  Where  a  defendant  in 
an  alimony  suit  pleads  that  the  wife  was 
wholly  at  fault,  and  left  him  without  cause* 
and  testifies  to  the  facts  pleaded,  it  is  not 
error  to  give  the  instruction  complained  of. 


a39  Ga.  «70) 

LD  SUEUR  ▼.  POUNDS  et  aL 
(Supreme  Court  of  Georgia.     S^b.  14,  1913.) 

(SyllahuB  hy  the  Court.} 

EhVOHCK  (S   84*)— CONCLUSIVSNICSS  — MaTISBS 

Concluded. 

Tbe  plaintiff  brought  suit  against  the  prin- 
cipal and  sureties  on  the  ne  exeat  bond.  To 
tbe  petition  the  defendants  filed  a  general  and 
special  demurrer,  which  was  overruled;  but  no 
exceptions  were  taken  to  the  overruling  of  the 
demurrer.  The  plaintiff  proved  her  case  sub- 
stantially as  laid;  but  the  defendants  filed  a 
special  plea  of  res  adjudicata,  and  an  answer  to 
the  merits  of  the  case,  in  which  it  was  averred, 
among  other  things,  that  the  defendants  were 
not  liable,  because  the  bond  sued  on  was  an 
appearance  bond  only,  and,  the  defendant  hav- 
ing been  present  at  the  trial  of  the  divorce  suit 
when  tbe  final  verdict  and  decree  were  rendered 
in  the  case  in  which  the  bond  was  given,  the 
defendants  were  relieved  from  all  farther  liabil- 
ity on  the  bond.  It  appears,  from  the  plea  of 
res  adjudicats,  that,  upon  an  application  of  the 
plaintiff  to  have  judgment  entered  on  the  ne 
exeat  bond  in  tbe  superior  court,  the  trial  judge 
rendered  the  following  judgment:  "After  hear- 
ing the  above  application,  the  same  is  denied. 
I  think  a  ne  exeat  bond  in  an  alimony  case, 
which  is  ordered  on  the  ground  that  the  defend- 
ant is  about  to  remove  himself  beyond  the  juris- 
diction of  the  court,  is  an  appearance  bond,  and 
that  if  he  appears  subsequently  at  th&  trial  of 
tbe  application  for  alimony,  and  is  present  in 
court  when  the  judgment  is  rendered,  the  ne 
f'XMit  bond  is  functus  officio.*'  To  this  judgment 
fho  plaintiff  excepted,  and  brought  the  case  to 
this  court,  and  the  judgment  of  the  lower  court 
was  affirmed.  See  Pounds  v.  Pounds,  136  Ga. 
19H,  71  S.  E.  187.  The  present  case  was  heard 
Ijv  the  trial  judge  upon  an  agreed  statement  of 


facts,  the  above  being  the  most  material  After 
the  evidence  was  all  in,  the  court  sustained  the 
plea  of  res  adjudicata,  and  also  found  for  the 
defendants  against  the  plaintiff  upon  the  merits 
of  the  case.  Upon  a  careful  review  of  the  entire 
record,  we  think  the  court  did  not  err  in  the 
judgment  rendered. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §f  273,  275 :   Dec.  Dig.  I  84.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  Mrs.  J.  D.  Le  Sueur  against  J. 
W.  Pounds  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

W.  H.  Terrell,  of  Atlanta,  for  plalnUff  In 
error.  Alonzo  Field,  of  Atlanta,  for  defend- 
ants in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(139  (Hl  iBl) 

TRUSTEED  OF  MARTIN  INSTITUTE)  et  al. 
▼.  MADDOX  et  aL 

(Supreme  Court  of  Georgia.     Feb.  25,  1913.) 

(Syllahus  hy  the  Court.) 

Charities  (S  33*>—Constbuction— Trustees 
OB  Donees. 

A  bequest  as  follows:  "I  give  to  the  trus- 
tees of  Jefferson  'Academy  and  their  successors 
in  office  one  hundred  and  fifty  shares  of  my 
railroad  and  bank  stock"— is  a  gift  to  the  trus- 
tees of  that  educational  institution;  and  al- 
though it  is  made  to  appear  that  the  corporate 
name  of  the  institution  intended  by  the  testator 
is  a  private  educational  corporation  known  as 
the  "Trustees  of  the  Jackson  County  Academy," 
which  is  located  in  the  city  of  Jefferson,  it  does 
not  follow  that  the  bequest  is  to  such  institution 
in  trust  for  the  citizens  of  Jackson  county,  so  as 
to  authorize  them  to  interfere  in  the  administra- 
tion of  such  fund  by  the  trustees. 

[Eid.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  S§  68-74 ;   Dea  Dig.  |  33.*1 

Error  from  Superior  C]k>urt,  Jackson  Coun* 
ty;    C.  H.  Brand,  Judge. 

Action  by  C.  W.  G.  Maddox  and  others 
against  the  Trustees  of  Martin  Institute  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Reversed. 

J.  S.  Ayers,  of  Jefferson,  for  plaintiffs  In 
error.  W.  W.  Stark,  of  Commerce,  for  de- 
fendants in  error. 

BECK,  J.  The  controlling  question  Is 
whether  citizens  of  Jackson  county,  residing 
beyond  the  limits  of  the  city  of  Jefferson, 
have  such  a  direct  Interest  in  the  bequest  of 
W.  D.  Martin  to  the  trustees  of  the  Jefferson 
Academy  as  to  require  the  trustees  of  that 
academy,  now  known  as  Martin  Institute,  to 
extend  the  benefits  of  the  benefaction  alike 
to  all  citizens  of  the  county.  It  appears  from 
the  record  that  by  an  act  of  the  General  As- 
sembly, approved  November  20,  1818,  certalL' 
persons  were  incorporated  as  Trustees  of  tlio 
Jackson  County  Academy,  with  power  of  suc- 
cession and  with  power  to  receive  donations 
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No  grant  or  bounty  was  given  by  the  state 
in  the  act  of  incorporation,  and  the  academy 
was  supported  in  the  main,  if  not  wholly,  by 
tuition  fees.  In  April,  1854,  the  will  of  W. 
D.  Martin  was  duly  probated,  the  second 
item  of  which  is  as  follows:  "I  give  to  the 
trustees  of  the  Jefferson  Academy  and  their 
successors  in  office  one  hundred  and  fifty 
shares  of  my  railroad  and  bank  stock."  In 
1850  an  act  was  passed  by  the  General  As- 
sembly, which,  after  reciting  in  the  preamble 
that  the  Jefferson  Academy  and  the  Academy 
of  Jackson  County  were  identical,  and  that 
no  regular  books  were  kept  by  the  board  of 
trustees,  so  as  to  determine  whether  there 
are  any  regular  successors  to  the  trustees  ap- 
pointed under  the  act  of  November  20,  1818, 
enacted  that  the  trustees  of  Jackson  County 
Academy  (naming  them)  and  their  successors 
be  incorporated  under  the  name  and  style  of 
the  "Trustees  of  Martin  Institute,"  and  that 
the  institution  shall  no  longer  be  known  as 
the  "Jackson  County  Academy,"  but  shall 
hereafter  be  known  as  "Martin  Institute." 
The  trustees  were  authorized  to  accept  the 
Martin  bequest  and  any  other  bequest  or 
donation. 

On  the  petition  of  the  trustees  of  Martin 
institute  an  order  was  granted  at  a  special 
term  of  the  superior  court  of  Jackson  coun- 
ty, held  in  May,  1899,  amending  the  charter 
of  Martin  Institute.  By  the  amendment  the 
trustees  were  empowered  to  sell  the  stock 
donated  by  W.  D.  Martin,  and  reinvest  the 
proceeds  in  property  of  other  stocks  and 
bonds.  They  were  also  empowered  in  their 
discretion  to  adopt  such  measures  and  pursue 
such  policy  in  the  management  and  control 
of  the  school,  its  property,  and  funds  as  will 
insure  the  pupils  free  tuition.  The  trustees 
sold  the  Martin  stock  for  $31,000,  and  in- 
vested the  proceeds  in  stock  of  the  Jefferson 
Cotton  Mill,  which  yields  annually  $1,650, 
and  this  income  is  expended  in  the  opera- 
tion of  the  school.  In  1887  the  city  of  Jef- 
ferson issued  $5,000  in  bonds,  the  proceeds 
of  which  were  used  in  the  construction  of  a 
school  building  for  Martin  Institute.  In  1900 
the  city  of  Jefferson  issued  additional  bonds 
in  the  sum  of  $5,000,  which  were  sold  and 
the  proceeds  invested  in  stock  of  the  Jeffer- 
son Cotton  Mill,  and  turned  over  to  the 
trustees  as  an  endowment;  and  the  annual 
income  ($300)  is  applied  to  the  support  of 
Martin  Institute.  About  the  year  1909  the 
trustees  adopted  the  policy  of  extending  free 
tuition  to  pupils  residing  in  the  city  of  Jef- 
ferson for  the  full  scholastic  year  of  nine 
months;  but  to  pupils  residing  outside  of 
the  city  and  in  the  county  of  Jackson  free 
tuition  is  extended  for  five  months,  and  a  fee 
of  $1  per  month  for  each  pupil  is  exacted  for 
the  remainder  of  the  term.  The  plaintiffs 
are  residents  of  Jackson  county,  but  do  not 
live  in  the  city  of  Jefferson,  whose  children 
nre  attending  Martin  Institute;  and  they 
pray  a  decree  that  they  have  the  same  rights 


and  benefits  in  and  to  the  Martin  fund  aft 
those  residing  within  the  limits  of  the  city  of 
Jefferson,  and  that  the  trustees  be  enjoined 
from  exacting  tuition  fees  of  them  so  long  as 
free  tuition  is  given  to  the  pupUs  raiding  in 
the  city  of  Jefferson. 

The  Academy  of  Jackson  County,  of  which 
Martin  Institute  is  the  successor,  was  a  pri- 
vate Institution.  The  act  of  incorporation 
simply  established  a  legal  entity  capable  of 
receiving  donations.  No  duties  were  imposed 
on  the  corporation,  and  no  endowment  was 
given  by  the  state.  It  was  in  no  sense  a 
public  corporation.  Cleaveland  v.  Stewart, 
3  Ga.  291.  By  the  second  item  of  Mr.  Mar- 
tin's will  a  bequest  of  certain  stock  was  giv- 
en to  the  trustees  of  this  Institution,  without 
restriction  as  to  Its  use.  The  trustees  were 
given  plenary  power  over  this  bequest  They 
could  use  it  in  the  construction  of  buildings, 
the  payment  of  teachers,  or  in  any  way  pro- 
motive of  the  general  design  of  the  academy. 
Mr.  Martin's  generosity  was  not  to  the  pupils 
of  school  age  in  the  county  of  Jackson,  but 
to  a  chartered  educational  institution.  This 
institution  was  managed  by  trustees,  and  his 
benefaction  was  to  them,  to  be  employed  in 
the  management  and  operation  of  the  acad 
eniy.  Gumming  v.  Trustees  of  Reid  Memo- 
rial Church,  64  Ga.  105.  No  express  trust 
was  created  for  the  citizens  of  Jackson  coun- 
ty, and  the  terse  and  positive  words  of  the 
will  admit  of  no  such  implication.  The  plain- 
tiffs have  no  financial  interest  in  the  Mar- 
tin fund,  and  therefore  have  no  right  to  in- 
terfere with  the  discretion  of  the  trustees  in 
their  use  of  it  in  the  management  and  oper- 
ation of  the  school. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


a39  Oa.  472) 

LOUISVILLE  &  N.  R.  CO.  et  al.  ▼. 
McGARTTY. 

(Supreme  Court  of  Georgia.     Feb.  14,  1913.) 

(8yJlal>u$  hy  the  Court.) 

1.  Neolioence  (§  67*)— Contributory  Neg- 
ligence—Duty  TO  Avoid  Danger. 

The  rule  that  if  the  plaintiff,  by  ordinary 
care,  could  have  avoided  the  consequences  to 
himself,  caused  by  the  defendant's  negligence, 
he  is  not  entitled  to  recover,  is  applicable  to  a 
case  in  which,  although  the  negligence  of  the 
defendant  may  not  have  been  actually  discover- 
ed by  the  plaintiff,  vet  it  was  discoverable  by 
him  by  the  exercise  of  ordinary  care.  Central  of 
Georgia  R,  Co.  v.  Attaway.  90  Ga.  656,  16  S. 
B.  956;  Western  &  Atlantic  R.  Co.  v.  Fergu- 
son, 113  Ga.  708,  39  S.  E.  306,  54  L.  R.  A. 
802;  Williams  v.  Southern  R.  Co.,  126  Ga. 
710,  55  S.  Bw  948.  Accordingly,  it  was  not  er- 
roneous to  charge:  "On  the  other  hand,  I 
charge  you,  if  the  company's  servants  in  charjfo 
of  the  train  going  into  the  passing  track  coald 
have,  in  the  exercise  of  ordinary  care,  discover- 
ed, as  they  approached  said  freight  car,  that 
the  same  was  in  a  position  to  be  strucli  liy  the 
engine,  in  time  to  stop  the  engine  and  prevent 
striking  the  car,  the  company  cannot  recover, 
even  though  the  freight  car  was  placed  where 
it  could  be  hit  by  a  passing  train.     If  this   be 
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the  truth  of  th«  case,  yon  should  find  for  the 
defendant" - 

[E3d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {§  90,  91 ;   Dec.  Dig.  J  67.*] 

2.  Trial  <|  256*)— Instbuctions— Requbsts. 

After  charging  as  indicated  by  the  preced- 
ing note,  it  was  not  cause  for  a  new  trial,  in 
the  absence  of  appropriate  request,  that  the 
judge  did  no^  in  connection  therewith,  further 

g'lve  in  charge  to  the  jury  the  latter  half  of 
iv.  Code  1910,  §  2781,  which  is  as  follows: 
"If  the  complainant  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  recover, 
but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  fault  at- 
tributable to  him."  Ingram  v.  Hilton  &  Dodge 
Lumber  Co.,  108  Ga.  194  (6),  33  S.  E.  961; 
Savannah  Electric  Co.  v.  Crawford,  130  Ga. 
421,  60  S.  EL  1056;  Glaze  v.  Josephine  Mills, 
119  Ga.  261,  46  S.  E.  99 ;  Godwin  v.  A.  C.  L. 
R.  Co.,  120  Ga.  747  (3),  48  S.  E.  139 ;  South- 
em  Cotton  Oil  Co.  V.  Skipper,  125  Ga.  368 
<12),  54  S.  E.  110:  Branch  y.  BUhop,  135  Ga. 
110  (2),  68  S.  B.  1021. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  628-641 ;   Dec.  Dig.  S  256.*] 

3.  Motion   for  New  TaiAii— Grounds— Ver- 
dict—Evidence. 

Other  grounds  of  tlie  motion  for  new  trial 
complain  that  the  verdict  was  contrary  to  the 
charge  of  the  court  and  the  evidence,  etc. 
These  are  merely  elaborations  of  the  general 
grounds,  which  complain  that  the  vei*dict  was 
contrary  to  law,  and  without  evidence  to  sup- 
port it,  etc.  Upon  a  careful  consideration  it 
appears  that  there  was  sufficient  evidence  to 
support  the  verdict. 

Error  from  Superior  Court,  Walton  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  the  Louisville  &  Nashville  Rail- 
road Company  and  others  against  R.  S.  Mc- 
Garity.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

The  Louisrville  &  Nashville  Railroad  Com- 
pany and  the  Atlantic  Coast  Line  Railroad 
Company,  as  lessees  of  the  Georgia  Railroad 
&.  Banking  Company,  operating  the  railroad 
of  the  latter,  instituted  an  action  for  dam- 
ages against  R.  S.  McGarity.    The  damages 
sought  to  be   recovered  were  based  on  an 
alleged  Injury  to  a  locomotive  engine  while 
drawing  a  freight  train  on  the  railroad  track. 
The  Injury  resulted  from  a  collision  with  a 
freight  car  standing  on  a  side  track.    The 
side  track  was  at  a  station  on  the  railroad 
at  which  there  was  no  agent,  but  was  a  place 
where  the  plaintiffs  were  accustomed  to  de- 
liver freight  in  car  load  lots  to  consignees 
of  goods,  by  placing  the  cars  on  side  tracks 
constructed   for  the  purpose,  and  allowing 
the  consignees  to  take   the  goods  directly 
from  the  cars.    The  main  line  of  the  railroad 
ran  east  and  west     Immediately  south  of 
the  main  line  was  a  side  track,  connected 
with  the  main  line  by  means  of  switches  at 
each   end,   which   was   used  as  a  ^'passing 
track"  for  the  accommodation  of  trains  when 
meeting  or  passing  each  other.     Immediate- 
ly south  of  the  "passing  track,"  and  connect- 
ed  to  it  by  means  of  switches  at  each  end, 
was  a  side  track  used  for  the  purpose  of  de- 
livery of  freight  in  car  load  lots,  as  above 
indicated.    The  defendant  was  accustomed  to 


receive  freight  in  car  load  lots  delivered  on 
the  side  track  last  above  mentioned.  A  car 
consigned  to  a  firm  of  which  defendant  was 
a  member  was  left  on  the  track  by  the  plain- 
tiffs in  sQch  position  as  not  to  obstruct  the 
way  of  any  train  passing  on  the  **passing 
track."  After  being  so  placed,  the  defend- 
ant moved  the  car  eastwardly  along  the 
track  to  a  convenient  place  for  unloading. 
But  when  it  was  thus  placed  it  was  too  near 
the  eastern  switch,  and  the  comer  of  the  car 
was  left  protruding  in  such  manner  as  to 
extend  over  the  line  along  which  cars  would 
move  while  on  the  '^passing  track,"  thus  to 
a  slight  extent  obstructing  the  latter  track. 
While  the  car  was  in  this  position,  the  plain- 
tiffs' train  going  west  turned  from  the  main 
line  into  the  switch  on  the  "passing  track*' 
to  enable  an  east-bound  train  to  pass  it,  and 
was  moving  westward  along  the  latter  track 
when  a  collision  occurred,  due  to  the  fact 
that  the  freight  car  obstructed  the  way.  The 
plaintiffs  sued  for  full  damages,  alleging  that 
without  authority  or  permission  from  them, 
but  unlawfully  and  unknown  to  them,  de- 
fendant willfully  moved  the  freight  car  from 
its  position  of  safety  and  placed  it  where 
it  was  necessarily  an  obstruction  to  engines 
and  trains  passing  on  the  track  next  north 
of  it;  and  also  that  the  engineer  and  other 
members  of  the  train  crew  in  charge  of  the 
engine  which  was  injured  did  not  know  that 
the  freight  car  had  been  placed  where  it 
would  obstruct  the  passage  of  the  train,  nor 
could  they  or  any  of  them,  in  the  exercise  of 
ordinary  care,  discover,  as  they  approached 
the  freight  car,  that  It  was  In  a  position  to 
be  struck  by  the  engine.  The  injury  was 
in  the  daytime,  and  the  view  of  the  tracks 
in  the  direction  in  which  the  engine  was  run- 
ning was  unobstructed,  except  that  there 
was  a  slight  curve  in  the  switch  track  to 
the  left. 

The  contention  of  the  defendant  was  that 
he  moved  the  car  where  it  was  necessary  to 
be  moved  in  order  to  unload  it,  which  was 
done  by  permission  of  the  plaintiff.  In  pur- 
suance of  a  custom  of  many  years  stand- 
ing, and  was  in  good  faith,  without  knowing 
that  the  corner  of  the  car,  when  so  placed 
by  him,  protruded  so  far  as  to  obstruct  the 
movement  of  cars  which  might  go  along  the 
''passing  track."  In  this  connection  it  was 
alleged,  and  evidence  was  introduced  in  sup- 
port of  the  allegations,  that  formerly  the 
railroads  had  erected  ''clearance  posts"  at 
the  switch  of  this  side  track,  for  the  purpose 
of  indicating  how  far  a  car  should  be  from 
the  switch  to  avoid  obstructing  the  "passing 
track."  It  was  also  set  up,  both  in  the 
pleadings  and  evidence,  that  the  crew  of  the 
train  had  knowledge  of  the  manner  in  which 
cars  were  handled  at  this  place;  and  that 
they  had  reason  to  apprehend  the  danger, 
and  could  have  avoided  the  injury  by  the  ex- 
ercise of  ordinary  care. 

On  the   trial  a   verdict   was  rendered  in 
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f&vor  of  the  defendant  Tbe  plaintiffs  made 
a  motion  for  new  trial,  which  was  refused, 
and  error  was  assigned. 

Jos.  B.  &  Bryan  Cumming,  of  Augusta,  and 
Hal.  O.  No  well,  of  Monroe,  for  plaintiffs  in 
error.  Napier  &  Cox,  of  Monroe,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(139  Ga.  471) 

SEABOARD  AIR  LINE  RT.  ▼.  JOHNSON. 

(Supreme  Court  of  Georgia.     Feb.  14,  1913.) 

(8yllaJ)U9  by  the  Cowrt.) 

1.  New  Tbial  (§  97*)— Trial  (i  68*)— Ab- 
sence OF  Witness— REOPENING  Case— Dis- 
cretion OF  Court. 

Where,  in  an  action  against  a  railway 
company  to  recover  damages,  a  physician,  who 
was  desired  as  an  expert  witness  for  the  de- 
fendant, and  who  was  expected  to  testify  as  to 
an  examination  of  the  plaintiff  and  the  extent 
of  his  injuries,  agreed  with  the  counsel  for  the 
defendant  that  he  would  be  present  at  the  trial 
upon  notice,  but,  though  notified,  was  called 
upon  to  treat  an  emergency  case,  and  did  not 
arrive  until  after  the  evidence  had  closed  and 
the  argument  had  begun,  and  where  it  does  not 
appear  that  counsel  for  the  defendant  moved 
the  court  to  grant  a  continuance  or  postpone- 
ment before  cK>8ing  the  evidence  and  proceeding 
to  the  argument,  the  absence  of  such  witness 
furnished  no  ground  for  the  grant  of  a  new 
triaL 

<a)  If,  after  the  arrival  of  the  witness,  coun« 
sel  for  the  defendant  requested  the  court  to  re- 
open the  case  and  allow  the  witness  to  testify, 
this  was  a  matter  addressed  to  the  sound  dis- 
cretion of  the  court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  195-198 ;  Dec.  Dig.  {  97  ;•  Trial, 
Cent.  Dig.  §§  158-163 ;  Dec.  Dig.  §  68.*] 

2.  Master  and  Servant  (§  295*)— Injuries 
TO  Servant  —  Instructions  —  Assumption 
OF  Risk. 

In  a  suit  by  an  employ^  of  a  railway  com- 
pany on  account  of  a  personal  injury  alleged 
to  have  resulted  from  negligence  on  the  part  of 
the  company  in  allowing  a  certain  iron,  by 
which  it  was  his  duty  to  hold  himself  upon  the 
car,  to  become  loose,  so  that  it  gave  way,  and 
he  was  precipitated  to  the  ground,  it  was  not 
error  to  omit  to  charge  that  the  plaintiff  as- 
sumed all  ordinary  risks  incident  to  his  employ- 
ment    Civil  Code  1910,  i  3131. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  116S-1179 ;  Dec.  Dig.  f 
295.*] 

3.  Trial  (|  194*)— Instructions—Province 
OF  Court  and  Jurt. 

A  request  to  charge,  which  involved  stat- 
ing to  the  jury  that  certain  acts  on  the  part  of 
the  plaintiff,  if  they  existed,  would  amount  to 
nepliprence  preventing  a  recovery,  was  properly 
refused. 

fEJd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  »  413,  436,  43^-441,  446-454,  466-466; 
Dec.  Dig.  S  194.*] 

4.  Sufficiency  of  Evidence— New  muAL 
Refused. 

The  verdict  was  supported  by  the  evidence, 
nnd  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 


Action  by  W.  P.  Johnson  against  tbe  Sea- 
board Air  line  Railway.  Judgment  for 
plaintiff,  an<l  defendant  brings  error.  Af- 
firmed. 

W.  6.  Loving,  of  Atlanta,  for  plalntifl  In 
error.  Candler,  Thomson  &  Hlrsch,  of  Atp 
lanta,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(13&  Oa.  465) 
MORGAN  ▼.  SOUTHERN  RY.  CO. 
SOUTHERN  RT.  CO.  v.  MORGAN. 
(Supreme  Court  of  Georgia.     Feb.  14,   1913.) 

(SyUabM  hy  the  Court,) 

Cabbisbs  (§  356*)— Cabbiage  of  Passbngbbs 
—Ejection  of  Passbnoeb— Liability. 
Under  the  facts  proved  in  this  case  and  all 
reasonable  deductions  therefrom,  the  plaintiff 
was  not  entitled  to  recover,  and  the  court  did 
not  err  in  awarding  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  1409,  1410,  1423-1432 ;   Dec.  Dig. 

Error  from  Superior  Court,  Jeff  Davis 
County;  C.  B.  Conjers,  Judge. 

Action  by  J.  S.  Morgan  against  the  South- 
ern Railway  Company.  Judgment  for  lie- 
feudant,  and  plaintiff  brings  error,  and  de- 
fendant brings  cross-error.  Jud^ent  af- 
firmed on  main  bill  of  exceptions.  Cross- 
bill of  exceptions  dismissed. 

Guerry,  Hall  &  Roberts,  of  Macon,  for 
plaintiff  In  error.  Bennett,  Twitty  &  Reese, 
of  Brunswick,  and  8.  D.  Dell  and  Gordon 
Knox,  both  of  Haicelhursty  for  defendant  In 
error. 

HILL,  J.  Morgan  brought  suit  for  dam- 
ages against  the  Southern  Railway  Compa- 
ny, on  account  of  his  alleged  illegal  ejectio.n 
from  a  passenger  train  of  the  defendant  by 
its  employes.  After  the  plaintiff  had  closed 
his  case,  the  defendant  moved  for  a  non- 
suit, which  was  granted  by  the  court;  and 
to  this  ruling  the  plaintiff  sued  out  tbe 
main  bill  of  exceptions.  Under  the  pleadings 
and  the  evidence  in  the  case,  we  think  tlie 
court  did  not  err  in  sustaining  the  motion. 
The  ruling  complained  of  Involves  mainly 
the  '^interchangeable  mileage  contract,"  so 
called,  issued  by  the  defendant  railroad  com- 
pany to  the  plaintiff,  and  the  question  wheth- 
er, under  that  contract,  the  latter  could  have 
the  "mileage  pulled"  to  the  point  of  destina- 
tion named,  binder  the  facts  of  this  case, 
from  a  nonagency  station.  If  the  plaintiff  illil 
not  "board"  the  train  at  the  latter.  Tiie 
plaintiff  tendered  in  evidence  the  mileage 
book  referred  to  by  him  in  bis  testimony, 
with  the  following  notices  and  contract 
printed  thereon,  under  the  head  of  "Notice 
— Important":  "Mileage  coupons  will  not  be 
honored  for  passage  on  trains  or  steamers 
nor  in  checking  baggage  (except  from   non- 


'  For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  it  Rep'r  Ina«xi 
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agency  stations  and  from  agency  stations  not 
open  for  the  sale  of  tickets),  but  nrast  be 
presented  at  ticket  office,  and  tbere  ex- 
changed for  continuous  passage  ticket,  which 
continuous  passage  ticket  will  be  honored 
In  checking  baggage  and  for  passage  when 
presented  In  connection  with  this  mileage 
ticket"  Under  "Instructions  to  CJonductors" : 
"You  will  honor  coupons  from  this  ticket 
only  when  presented  by  passenger  boarding 
train  at  nonagency  stations,  or  agency  sta- 
tions not  open  for  sale  of  tickets."  Under 
head  of  ••Contract":  "Regulations.— Coupons 
from  this  ticket  will  not  be  honored  on 
trains  or  steamers  nor  in  checking  baggage 
(except  from  nonagency  stations  and  agency 
stations  not  open  for  sale  of  tickets),  but 
must  be  presented  at  ticket  offices  and  there 
exchanged  for  continuous  passage  tickets, 
which  continuous  passage  tickets  will  be 
honored  in  checking  baggage  and  for  pas- 
sage when  presented  in  connection  with  this 
mileage  ticket  This  ticket  is  subject  to  the 
exceptions,  rules,  and  regulations  of  each 
line  oyer  which  It  reads,  with  which  excep- 
tions, rules,  and  regulations  purchaser  here- 
of must  acquaint  himself."  Under  the  head 
of  "Contract  and  Responsibility":  "In  con- 
sideration of  the  reduced  rate  at  which  this 
ticket  is  sold,  I,  the  original  purchaser,  here- 
by accept  and  agree  to  be  governed  by  all  of 
the  conditions  printed  on  this  ticket  and 
on  the  ticket  issued  in  exchange  for  coupons 
from  this  ticket." 

It  will  be  observed  that  by  the  terms  and 
conditions  of  the  above  contract,  which  the 
plaintiff  testified  was  dated  and  was  signed 
by  him,  it  was  good  for  transportation  over 
tbe  lines  of  the  defendant  company  when 
"presented  at  ticket  offices  and  there  ex- 
changed for  continuous  passage  ticket,"  and 
It  expressly  provided  that  such  "mileage 
coupons  will  not  be  honored  for  passage  on 
trains  ♦  *  •  except  from  nonagency  sta- 
tions and  from  agency  stations  not  open  for 
sale  of  tickets."  Does  the  evidence  in  the 
record  show  a  bona  fide  compliance  on  the 
part  of  the  plaintiff  with  the  terms  and  con- 
ditions of  the  contract?  The  plaintiff  testi- 
fied substantially  to  the  following  effect:  On 
the  morning  of  the  day  of  his  ejection  from 
the  defendants  train-  he  was  In  Macon, 
which  was  an  agency  station  on  defendant's 
line  of  road,  and  "intended  going  to  Jesup, 
Ga.,"  a  station  also  on  defendant's  line.  He 
left  his  home,  about  9^  blocks  distant  from 
the  station,  that  morning  25  or  30  minutes 
before  tbe  leaving  time  of  the  train,  and 
arrived  at  the  station  something  like  9  min- 
utes before  the  train  left  He  approached 
the  ticket  office  where  tickets  were  being 
sold  and  exchanged  for  "mileage,"  and  found 
a  crowd  around  the  ticket  window.  He 
waited  a  few  minutes,  and,  seeing  from  the 
congregation  ai-ound  both  of  the  windows 
that  he  coiild  not  get  a  ticket,  be  boarded 
the  train,  which  did  not  leave  until  5  or  6 
minutes  after   he  was   seated  in   the  car. 


Soon  after  the  train  left  Macon  the  llcket 
collector  came  in  the  coach  and  cried,  "Tide* 
ets  to  the  bridge."  Phiintlff  offered  the  tick- 
et collector  QO  cents  to  pay  his  fare  to  the 
railroad  bridge  spanning  the  Ocmulgee  river. 
It  being  a  drawbridge,  all  trains  stopped  be- 
fore crossing  it;  on  the  north  side  of  the 
river  when  going  south,  and  on  the  south 
side  when  going  north.  There  was  testi- 
mony tending  to  show  that  passengers,  prin- 
cipally hunters,  were  received  and  discharg- 
ed at  the  bridge.  Nothing  else  in  the  record 
tends  to  show  that  any  agency  station,  or 
sign  of  a  station,  was  at  the  bridge.  When 
the  collector  arrived  at  the  seat  occupied  by 
the  plaintiff,  the  latter  held  up  in  his  hand 
50  cents,  and  said,  "Captain,  I  want  to  pay 
my  fare  or  transportation  to  the  bridge." 
The  conductor  inquired,  "Are  you  going  to 
get  off  there  7'  The  plaintiff  said  to  him, 
"Captain,  that  is  a  matter  of  mine  and  not 
of  yours."  The  collector  said:  "I  cannot 
accept  your  fare  to  the  bridge.  Iiet  us  be 
honest  with  one  another.  Are. you  going 
to  get  off  at  the  bridge?" 

The  plaintiff  testified:  "I  told  him  that 
was  a  business  of  mine,  and  not  of  his.  I 
want  you  to  accept  my  cash  fare  to  the 
bridge;  and  If  I  want  to  get  off,  I  will  get 
off,  and  if  I  do  remain  on  the  train,  I  will 
ask  you  to  accept  my  mileage  from  the 
bridge  to  Jesup,  Ga.  He  said,  'I  will  not 
do  it,  I  will  not  accept  your  fare,'  and  pass- 
ed into  the  smoker.  I  intended  getting  off 
at  the  bridge  when  I  left  Macon,  but  I  did 
not  intend  to  stop  there.  I  intended  getting 
off  the  train  at  the  bridge  to  see  about  get- 
ting some  squirrels,  where  there  are  a  large 
amount  of  them  in  the  Ocmulgee  river 
swamp.  I  did  not  get  off,  because  from 
what  had  happened  on  the  train  I  was  so 
nervous  and  humiliated  that  I  did  not  think 
when  I  got  there  of  getting  off  the  train, 
knowing  that  my  destination  was  Jesup,  Ga. 
I  did  not  think  of  my  squirrels  any  more 
or  transact  any  business  there."  After  leav- 
ing the  bridge  the  collector  again  demanded 
fare  of  the  plaintiff,  who  again  tendered  50 
cents  to  pay  his  fare  to  the  bridge,  but  the 
collector  would  not  accept  it,  and  said,  "If 
you  veill  pay  your  fare  to  Bullards,  your 
mileage  will  be  good  from  there."  Plaintiff  de- 
clined to  do  this.  There  was  no  discussion 
of  "agency"  or  "nonagency"  station.  Plain- 
tiff offered  his  cash  fare  to  the  bridge,  and 
his  "mileage  from  these  points  to  Jesup." 
When  the  train  left  Macon,  there  were  X6 
or  18  passengers  in  the  coach  in  which  plain- 
tiff was.  In  addition  to  the  ticket  office  at 
the  agency  station  in  Macon,  the  Southern 
Railway  had  a  ticket  office  uptown  where 
"mileage"  could  be  exchanged  for  a  ticket. 

There  Is  a  good  deal  of  evidence  as  to 
the  ejection  of  the  plaintiff,  and  conversa- 
tions between  the  plaintiff  and  the  conductor 
as  to  how  this  should  be  accomplished.  The 
plaintiff  was  finally  put  off  at  Hazeiburst 
He  made  no  effort  to  exchange  his  mileage 
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for  a  contlnaous  passage  ticket,  at  any  of 
the  agency  stations  south  of  the  bridge,  or 
at  Macon,  so  far  as  the  evidence  discloses, 
unless  his  wait  of  three  minutes  near  the 
ticket  window  In  Macon  could  be  so  held.  A 
witness  for  plaintiff  testified  that,  at  each 
agency  station  they  came  to,  the  ticket  col- 
lector would  approach  the  plaintiff  and  in- 
sist upon  his  paying  his  cash  fare  to  the 
agency  station  at  which  they  were,  and  then 
get  off  and  exchange  his  mileage  coupon  for 
a  ticket  to  Jesup,  but  that  the  plaintiff  re- 
fused in  each  instance.  At  BuUards,  an 
agency  station,  the  conductor  insisted  in  a 
"nice  way  and  manner/'  asking  him  to  get 
off  and  have  his  mileage  coupon  exchanged 
for  a  ticket;  but  he  refused  to  do  so. 

We  have  set  out  at  some  length  the  facts 
as  above  narrated,  which  to  our  mind  show 
that  there  was  no  bona  fide  effort  upon  the 
part  of  the  plaintiff  to  exchange  his  mileage 
coupons  for  a  continuous  passage  ticket  at 
agency  stations,  as  required  by  the  contract 
Nor  do  the  facts  bring  the  case  within  the 
exceptions  of  the  contract.  The  bridge  be- 
ing a  nonagency  station,  could  the  plaintiff 
pay  his  cash  fare  from  Macon,  an  agency 
station,  to  the  bridge,  and  continue  his 
journey  from  the  latter  place  by  having  his 
"mileage  pulled*'  on  the  train  from  that  point 
to  destination?  The  contract  for  transpor- 
tation, which  he  had  signed  and  secured  at 
a  reduced  rate,  and  by  reason  of  which  he 
agreed  to  be  bound  by  all  the  conditions 
"printed  on  this  ticket,  and  on  the  ticket 
issued  in  exchange  for  coupons  from  this 
ticket,"  expressly  provides  that  "mileage  cou- 
pons will  not  be  honored  for  passage  on 
trains  ♦  ♦  ♦  (except  from  nonagency  sta- 
tions, and  from  agency  stations  not  open 
for  sale  of  tickets),  but  must  be  presented  at 
ticket  office  and  there  exchanged  for  contin- 
uous passage  ticket,"  etc.  The  "instructions 
to  conductors"  printed  on  the  mileage  book 
of  the  plaintiff  directed  them  to  "honor 
coupons  from  this  ticket  only  when  present- 
ed by  a  passenger  hoarding  train  at  non- 
agency  stations,  or  stations  not  open  for  sale 
of  tickets."  (Italics  are  the  writer'a)  Can 
it  be  said  that  the  plaintiff  "boarded"  the 
train  at  bridge?  Certainly  not  literally, 
nor,  under  the  facts  of  this  case,  construc- 
tively. There  was  no  apparent  effort  to 
comply  in  good  faith  with  the  terms  of  the 
contract 

The  case  of  Georgia  Railroad  Co.  v.  Mur- 
den,  86  Ga.  434,  12  8.  E.  630,  cited  by  the 
plaintiff  in  error,  is  not  controlling.  There 
a  passenger  had  boarded  the  train  at  a  flag 
station  to  go  to  Augusta.  He  was  informed 
by  the  conductor  that  he  would  have  to  pay 
fare  at  the  rate  of  four  cents  per  mile,  and 
that  he  could  pay  at  that  rate  to  the  next 
station,  where  tickets  were  sold,  and  get  off 
and  board  the  train  again,  and  could  then 
ride  the  remainder  of  the  distance  at  three 
cents  per  mile.  This  was  agreed  to  by  the 
passenger,  and  he  did  get  off  at  the  next 


agency  station,  but  he  found  the  office  closed 
and  he  could  not  secure  a  ticket  He  again 
boarded  the  train  and  tendered  the  conduc- 
tor three  cents  per  mile,  which  the  conduc- 
tor declined  to  take  and  ejected  the  passen- 
ger. On  the  trial  of  the  case  brought  by 
the  passenger  to  recover  damages  for  his 
ejection,  the  jury  found  that  such  an  agree- 
ment was  made  between  the  conductor  and 
the  passenger;  and  this  court  held  that  the 
passenger  had  a  right  to  rely  on  it,  and  the 
conductor  had  no  right  to  put  him  off  the 
train  because  he  refused  to  pay  four  cents 
a  mile,  although  he  (conductor)  had  received 
Instructions  to  charge  four  cents  a  mile.  We 
think  the  decision  in  that  case  was  right 
The  plaintiff  in  that  case  had  boarded  the 
train  at  a  flag  station,  or  nonagency  station, 
where  tickets  were  not  sold,  and  from  where 
he  could  pay  his  ca^  fare  on  the  train  to  the 
point  of  destination  at  the  regular  ticket 
rate.  But  Murden  had  no  oi^)ortunity  to 
purchase  a  ticket  either  at  the  original  flag 
station  where  no  tickets  were  sold,  or  at  the 
next  agency  station,  which  he  found  closed. 
He  was  therefore  clearly  within  his  rights 
in  offering  the  regular  ticket  rate  for  his 
transportation,  for  he  was  on  the  same  foot- 
ing of  one  having  bought  a  ticket  And 
this  court  very  properly  ruled,  under  the 
facts  of  that  case,  that  the  plaintiff  could 
not  be  legally  ejected  from  the  train  for  re- 
fusing to  pay  four  cents  per  mile. 

Here  the  plaintiff  had  a  special  contract 
in  writing,  and  he  was  bound  to  know  all  of 
its  terms  and  conditions.  The  conductor  re- 
fused to  pull  the  mileage  from  a  nonagency 
station,  when  the  passenger  had  not  "board- 
ed" the  train  there  as  required  by  the  con- 
tract, nor  exchanged  his  mileage  at  an  agen- 
cy station  for  a  continuous  passage  ticket 
If  the  plaintiff  rests  his  case  upon  the  prop- 
osition that  he  could  not  get  a  continuous 
passage  ticket  at  Macon  in  exchange  for  his 
mileage,  why  did  he  not  Insist  upon  the  con- 
ductor pulling  his  mileage  from  that  point? 
If  he  had  complied  with  all  the  requirements 
of  his  mileage  book  contract  with  respect  to 
securing  tickets  before  boarding  a  train,  he 
would  have  been  within  his  rights  to  have 
demanded  that  his  mileage  be  pulled  from 
Macon,  if  he  failed  to  secure  a  ticket  If, 
on  the  other  hand,  he  relies  on  the  fact  of 
"boarding"  the  train  at  the  bridge,  or  on 
having  the  rights  of  one  getting  on  at  that 
place,  then  his  contention  as  to  the  crowd 
at  the  ticket  window  at  Macon  is  Immaterial. 
If  the  plaintiff  boarded  the  train  at  Macon, 
an  agency  station,  and,  after  having  tendered 
the  conductor  his  mileage  book,  gave  him  no 
information  as  to  why  he  had  not  obtained 
a  ticket  at  Macon,  was  it  not  the  duty  of 
the  conductor  to  eject  him?  He  gave  the 
conductor  no  information  on  this  point;  and 
a  reason  for  not  getting  a  ticket  at  Ma- 
con which  was  concealed  from  the  conduc- 
tor, even  if  good,  could  not  affect  the  con- 
duct of  the  latter.    If  the  plaintiff  failed  Uy 
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•dlscloee  facts  to  the  conductor  which  would 
entitle  him  to  have  his  mileage  pulled  on 
the  train,  or  to  make  any  such  claim,  which 
was  unknown  to  the  conductor,  did  he  not 
waive  any  such  right,  and  the  right  to  have 
his  mileage  pulled  from  the  bridge?  But  we 
Ao  not  think  that  the  evidence  shows  that 
the  plaintiff  was  entitled  to  have  his  mile- 
age pulled  either  from  Macon  or  the  bridge. 
He  must  stand  or  fall  on  the  terms  of  his 
special  contract  By  those  terms,  already 
pointed  out,  he  could  not  demand  to  have 
his  mileage  pulled  as  insisted.  We  think 
therefore  that,  admitting  all  the  facts  prov- 
ed in  this  case  and  all  reasonable  deductions 
from  them,  the  grant  of  a  ncnsult  was  prop- 
er. The  question  of  the  right  of  the  Railroad 
Commission  to  require  interchangeable  mile- 
age pulled  on  railroad  trains  is  not  involved 
in  this  case. 

Judgment  affirmed  on  main  bill  of  excep- 
tions. Cross-bill  of  exceptions  dismissed. 
All  the  Justices  concur. 


<139  Oa.  475) 

OWENS    V.    NICHOLS. 

<Sapreme  Court  of  Georgia.     Feb.   14,  1013.) 

(8yHabu9  by  the  Court.) 

1.  Principal  and   Agent  (§  159*)— Torts- 
Liability  or  Agent— Partnership. 

In  an  action  for  damages  founded  on  tort, 
It  is  no  defense  that  the  injury  was  caused 
while  the  defendant  was  acting  in  performance 
of  a  duty  as  agent  of  a  firm  of  which  the  plain- 
tiff was  a  member,  if  negligence  of  the  defend- 
ant amounting  to  misfeasance  produced  the  in- 
jury. One  phase  of  the  evidence  presented  such 
a  case ;  and  it  was  erroneous  to  instruct  the 
jury  to  the  effect  that  the  plaintiff  could  not 
recover  if  the  contract  for  service  was  not  with 
the  defendant  but  with  the  firm,  and  that  the 
plaintiff  was  a  member  of  that  firm. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Atrent,  Cent.  Dig.  §|  599^12;  Dec.  Dig. 
f  159.*] 

2.  Principal  and  Agent  (|  190*)— Torts- 
Actions— Evidence. 

In  such  an  action  it  was  erroneous  to  ad- 
mit in  evidence  a  newspaper  advertisement  of 
the  business  of  the  firm,  and  the  contract  be- 
tween the  parties,  over  the  objection  that  the 
evidence  was  irrelevant 

[Ed.  Note. — For  other  cases,  see  Principal  and 
A^ent,  Cent  Dig.  i|  718-720;  Dec  Dig.  $ 
190.*] 

X  Charge  of  Court— Bvidencb  to  Sxtstain. 
There  was  evidence  to  authorize  a  charge 
on  the  subject  of  accident 

4.  Trial    (|    251*)— Instruotionb— Applica- 
BiLiTT  Tt>  Case. 

It  is  proper  to  so  charge  the  Jury  as  to 
restrict  the  recovery  to  the  grounds  of  negli- 
gence alleged  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  687-593 ;    Dec.  Dig.  §  251.*] 

5.  New  Trial  (§  128*)— Proceedings  to  Pro- 
cure—Requisites OF  Motion. 

A  ground  of  a  motion  for  new  trial  must 
be  complete  within  itself.  Where  complaint  is 
made  of  refusal  of  the  judge  to  admit  in  evi- 
dence the  opinion  of  a  nonexpert  witness,  the 


facts  upon  which  the  opinion  is  based  shonld  be 
set  out  in  the  ground  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  257-262 ;   Dec.  Dig.  i  12&*] 

6.  Relevancy  op  Evidence. 

Testimony  that  the  defendant  had  had  a 
great  deal  of  experience  with  horses  was  not 
wholly  irrelevant 

7.  Trial  (|  29*)— Oonbuot— Beharks  of 
Judge. 

Under  the  particular  facts  of  the  case,  the 
remark  of  the  judge,  "Sustain  the  facts  of  this 
case/'  addressed  to  coonsel  while  they  were  en- 
gaged in  a  colloquy  in  regard  to  the  admissi- 
bility of  evidence,  was  not  calculated  to  injure 
the  plaintiff. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  80-83,  508 ;  Dec.  Dig.  §  29.  •] 

(Additional  Syllabus  by  Editorial  Staff.) 

a  Torts    (I    3*)— "Private    Obligation"— 

•Tort"— *^Legal  Wrong." 

Under  Civ.  Code  1895,  {  8807,  declaring  a 
tort  to  be  a  "legal  wrong  committed  upon  the 
person  or  property  independent  of  contract" 
and  that  such  legal  wrong  may  be  "the  viola- 
tion of  some  private  obligation  by  which  such 
damage  accrues  to  the  individual,"  the  term 
"private  obligation"  means  a  private  duty 
arising  either  from  law  or  from  a  relation  cre- 
ated by  contract,  express  or  implied. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  I  3 ;    Dec.  Dig.  |  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7007-7009.] 

9.  Principal    and    Agent    (|   159*)— "Non- 
feasance"—"Misfeasance." 

Nonfeasance  is  the  total  omission  or  fail- 
ure of  the  agent  to  enter  upon  the  performance 
of  some  distinct  duty  or  undertaking  which  he 
had  agreed  with  his  principal  to  do,  while  mis- 
feasance is  the  performing  of  his  dutj^  in  such 
a  manner  as  to  infringe  upon  the  rights  and 
privileges  of  third  persons. 

[E}d.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  §|  599-612 ;  Dec.  Dig.  | 
159.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4535,  4821.  4822.] 

Error  from  Superior  Court,  Cobb  County; 
D.  W.  Blair,  Judge. 

Action  by  James  Owens  against  J.  L. 
Nichols.  Judgment  for  defendant,  and  plain- 
tiff  brings  error.    Reversed. 

Gober  A  Griffin,  of  Marietta,  for  plaintiff 
in  error.  J.  J.  Northcutt,  of  Acworth^  and 
J.  E.  Mozley,  of  Marietta,  for  defendant  In 
error. 

ATKINSON,  J.  In  an  action  for  damages 
flowing  from  an  Injury  to  the  plaintiffs  prop- 
erty, the  petition  alleged  that  the  defendant 
held  himself  out  to  the  public  as  skilled  in  a 
particular  business  In  which  he  was  engaged. 
In  the  course  of  such  business,  he  received  the 
plaintiff's  property  and  undertook  to  deal  with 
it  in  a  manner  beneficial  to  the  plaintiff,  but 
not  injurious  to  the  property.  After  receiv- 
ing the  property,  the  defendant  undertook  to 
perform  the  duty,  but  it  was  in  a  negligent 
and  unskillful  manner,  and  thereby  caused 
the  injury.  The  defendant  denied  the  materi- 
al allegations  of  the  petition,  and  set  up  that 
the  business  in  which  he  was  engaged  was 
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tbat  of  a  copartnership,  of  which  the  plain- 
tiff was  a  member,  and  that  the  defendant's 
relation  thereto  was  merely  in  a  representa- 
tive capacity;  and  thereupon  he  denied  Indi- 
vidual liability,  if  any  liability  existed.  On 
the  trial,  the  evidence  was  conflicting  con- 
cerning the  manner  of  the  performance  of 
the  duty.  While  on  the  stand  as  a  witness 
in  his  own  favor,  the  plaintiff  admitted  that 
he  was  a  member  of  the  firm  which  conduct- 
ed the  business,  and  that  he  participated  in 
the  selection  of  the  defendant  to  manage  it, 
and  that  each  of  the  owners  was  to  pay  him 
a  stated  monthly  sum  as  wages.  The  Jury 
returned  a  verdict  in  favor  of  the  defendanL 
The  plaintiff  moved  for  new  trial,  and  ex- 
cepted to  the  Judgment  overruling  it 

[1]  1.  One  ground  of  the  motion  for  new 
trial  complained  of  the  charge:  *'I  charge 
you  further,  gentlemen,  that  if,  as  contended 
by  the  defendant,  the  contract  for  services 
was  not  with  the  defendant  but  with  this 
partnership,  and  also  that  the  plaintiff  was  a 
member  of  that  partnership,  the  plaintiff 
would  not  be  entitled  to  recover  in  this  case.** 
One  criticism  of  this  charge  was  to  the  effect 
that,  inasmuch  as  the  suit  was  against  the 
defendant  as  for  a  tort  committed  by  him- 
self, it  would  be  immaterial  whether  the  con- 
tract was  made  with  the  defendant  or  with 
the  partnership.  The  charge  complained  of 
proceeded  on  the  theory  that  the  fact  that 
the  defendant  acted  in  a  representative  ca- 
pacity for  a  firm  of  which  plaintiff  was  a 
member  would  relieve  him  from  personal  lia- 
bility. Whether  such  relation  would  bring 
about  such  result  would  depend  on  the  na- 
ture of  plaintiff's  cause  of  action. 

[8]  In  Wolff  V.  Southern  R.  Co.,  130  Ga. 
256,  60  S.  B.  671,  it  was  said:  "Our  Civil 
Code,  I  3807,  declares  a  tort  to  be  a  'legal 
wrong  committed  upon  the  person  or  proper- 
ty independent  of  contract,'  and  that  such 
legal  wrong  may  be  'the  violation  of  some 
private  obligation  by  which  damage  accrues 
to  the  individual.'  The  'private  obligation' 
here  referred  to  evidently  means  a  private 
duty  arising  either  from  law  or  from  a  rela- 
tion created  by  contract,  express  or  implied. 
Civil  Code,  §  3810.  It  is  well  recognized  that 
a  tort  may  result  from  the  violation  of  a 
duty  which  Is  itself  the  consequence  of  a  con- 
tract (see  Civil  Code,  1 3812),  or,  as  expressed 
in  City,  etc.,  Railway  v.  Brauss,  70  Ga.  368: 
'If  a  contract  imposes  a  legal  duty  upon  a 
person,  the  neglect  of  that  duty  is  a  tort 
founded  upon  a  contract  In  such  a  case  the 
liability  arises  out  of  a  breach  of  duty  inci- 
dent to  and  created  by  the  contract,  but  is 
only  dependent  upon  the  contract  to  the  ex- 
tent necessary  to  raise  the  duty.  The  tort 
consists  in  the  breach  of  duty.'  "  It  is  unnec- 
es.sary  to  go  further  to  demonstrate  that  the 
act  compjained  of  was  a  tort  arising  from 
breach  of  duty,  although  the  duty  might  have 
I  seen  created  by  contract 

[9]  In  the  case  of  Southern  R.  Co.  v.  Qris- 


zle,  124  Ga.  735,  63  S.  B.  244,  110  Am.  St 
Rep.  101,  it  was  ruled :  "The  act  of  a  rail- 
road engineer,  in  running  a  train  over  a  pub- 
lic road  crossing  in  violation  of  the  require- 
ments of  the  blow  post  law,  is  not  a  mere 
nonfeasance  of  the  agent,  but  Is  a  misfeasance 
which  renders  hiin  individually  liable  to  the 
person  injured  as  a  result  of  such  conduct" 
It  the  course  of  the  opinion  it  was  said:  "An 
agent  is  not  ordinarily  liable  to  third  persons 
for  nonfeasance.  Kimbrough  v.  Bos  well,  119 
Ga.  201,  45  S.  B.  977.  An  agent  is,  however, 
liable  to  third  persons  for  misfeasance.  Non- 
feasance is  the  total  omission  or  fi^lure  of 
the  agent  to  enter  upon  the  performance  of 
some  distinct  duty  or  undertaking  which  he 
had  agreed  with  his  principal  to  do.  Mis- 
feasance means  the  improper  doing  of  an  act 
which  the  agent  might  lawfully  do:  or,  in 
other  words,  it  is  the  performing  of  his  duty 
to  his  principal  in  such  a  manner  as  to  in- 
fringe upon  the  rights  and  privileges  of 
third  persons.  Where  an  agent  fails  to  use 
reasonable  care  or  diligence  in  the  perform- 
ance of  his  duty,  he  will  be  personally  re- 
sponsible to  a  third  person  who  is  injured  by 
such  misfeasance.  The  agent's  liability,  in 
such  cases,  is  not  based  upon  the  ground  of 
his  agency,  but  upon  the  ground  that  he  is  a 
wrongdoer,  and  as  such  he  Is  responsible  for 
any  injury  he  may  cause.  When  once  he 
enters  upon  the  performance  of  his  contract 
with  his  principal,  and  in  doing  so  omits,  or 
fails  to  take  reasonable  care  in  the  commis- 
sion of,  some  act  which  he  should  do  In  its 
performance,  whereby  some  third  person  is 
injured,  he  is  responsible  therefor  to  the 
same  extent  as  if  he  had  committed  the 
wrong  in  his  own  behalf.  See  2  Clark  ft 
Skyles  on  Agency,  1297  et  seq.  Misfeasance 
may  involve  also,  fo  some  extent,  the  idea  of 
not  doing,  as  where  an  agent  engaged  in  the 
performance  of  his  undertaking  does  not  do 
something  which  it  is  his  duty  to  do  under 
the  circumstances,  or  does  not  take  that  pre- 
caution or  does  not  exercise  that  care  which 
a  due  regard  to  the  rights  of  others  requires. 
All  this  is  not  doing;  but  Ic  is  not  the  not 
doing  of  that  which  is  imposed  upon  the 
agent  merely  by  virtue  of  his  relation,  but  of 
that  which  is  Imposed  upon  him  by  law  as  a 
responsible  individual  in  common  with  all 
other  members  of  society.  It  is  the  same  not 
doing  which  constitutes  actionable  negligence 
In  any  relation.  Mechem  on  Ag.  |  672.  As 
was  said  by  Gray,  C.  J.,  In  Osborne  v.  Mor- 
gan, 130  Mass.  102,  39  Am.  Rep.  439:  'If  the 
agent  once  actually  undertakes  and  enters 
upon  the  execution  of  a  particular  work,  it 
is  his  duty  to  use  reasonable  care  in  the  man- 
ner of  executing  it  so  as  not  to  cause  any 
injury  to  third  persons  which  may  be  the 
natural  consequence  of  his  acts;  and  he  can- 
not, by  abandoning  its  execution  midway  and 
leaving  things  in  a  dangerous  condition,  ex- 
empt himself  from  liability  to  any  person 
who  suffers  injury  by  reason  of  his  having 
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so  left  them  without  proper  safeguards. 
This  is  "not  nonfeasance  or  doing  nothing, 
but  it  is  a  misfeasance,  doing  improperly/' ' 
In  that  case  the  agent  was  held  liable  by  the 
fall  of  a  tackle  block  and  chains  from  an  iron 
rail  suspended  from  the  ceiling  of  a  room, 
which  fell  for  the  reason  that  the  agent  had 
suffered  them  to  remain  in  such  a  manner 
and  so  unprotected  that  they  fell  upon  and 
injured  the  plaintiff.  In  Bell  ▼.  Josselyn,  3 
Gray  [Mass.]  309,  63  Am.  Dec.  742,  Metcalt, 
J.,  said:  'Assuming  that  he  was  a  mere 
agent,  yet  the  injury  for  which  this  action 
was  brought  was  not  caused  by  his  nonfeas- 
ance, but  by  his  misfeasance.  Nonfeasance 
is  the  omission  of  an  act  which  a  person 
ought  to  do;  misfeasance  is  the  improper 
doing  of  an  act  which  a  person  might  law- 
fully do.  *  *  *  The  defendant's  omission 
to  examine  the  state  of  the  pipes  •  «  • 
before  causing  the  water  to  be  let  on  was  a 
nonfeasance.  But,  if  he  had  not  caused  the 
water  to  be  let  on,  that  nonfeasance  would 
not  have  injured  the  plaintiff.' " 

In  Baker  v.  Davis,  127  Ga.  649,  57  S.  E. 
62,  it  was  said:  '*A  person  who  wrongfully 
enters  upon  land  and  proceeds  to  cut  timber 
thereon  is  a  trespasser,  and  subject  to  be 
sued  as  such,  whether  he  Is  acting  for  him- 
self or  is  agent  for  another.  If  he  commits 
such  trespass  by  the  direction  of  another  as 
his  principal,  both  may  be  sued  as  joint 
wrongdoers.  In  such  a  case  an  action  for 
damages  against  both  as  trespassers  may  be 
brought  in  the  county  of  the  residence  of 
either." 

In  Wadley  v.  Dooly,  138  Ga.  276,  75  S.  E. 
153,  it  was  said:  *'An  agent  is  personally 
responsible  for  his  own  tortious  act.  Civil 
Code,  I  3613." 

The  foregoing  decisions  deal  with  cases 
where  third  persons  were  injuriously  affects 
ed ;  but  on  principle  the  agent  is  also  liable 
to  his  master  for  misfeasance.  In  Georgia, 
Southern,  etc,  R.  Co.  v.  Jossey,  105  Ga.  271, 
31  8.  B.  179,  it  was  held:  *'When  a  baggage- 
master  on  a  railroad  train  has  been  intrust- 
ed with  a  trunk  to  be  delivered  to  the  com- 
pany's agent  at  a  certain  station  on  its  road, 
and  negligently  carries  the  same  beyond  this 
point  and  delivers  it,  in  the  exercise  of  his 
own  discretion  and  without  authority  of  the 
company,  to  Its  agent  at  another  station  to 
be  returned  to  the  proper  place,  such  bag- 
gagemaster  is  liable  to  the  company  for  the 
loss  it  sustained  in  consequence  of  the  trunk 
being  stolen  from  the  custody  of  such  agent" 
In  the  course  of  the  opinion,  application  was 
made  of  the  following  quotation  from  Story 
on  Agency:  '* Wherever  an  agent  violates  his 
duties  or  obligations  to  his  principal  wheth- 
er it  be  by  exceeding  his  authority  or  by 
positive  misconduct,  or  by  mere  negligence  or 
omission  in  the  proper  functions  of  his  agen- 
cy, or  in  any  other  manner,  and  any  loss  or 
damage  thereby  falls  on  his  principal,  he  is 


responsible  therefor  and  bound  to  make  a 
full  indemnity.  In  such  cases,  it  Is  wholly 
immaterial  whether  the  loss  or  damage  be 
direct  to  the  property  of  the  principal,  or 
whether  it  arises  from  the  compensation  or 
reparation  which  he  has  been  obliged  to 
make  to  third  persons  in  discharge  of  his 
liability  to  them  for  the  acts  or  omissions  of 
his  agents.  The  los^  or  damage  need  not  be 
directly  or  immediately  caused  by  the  act 
which  is  done,  or  is  omitted  to  be  done.  It 
will  be  sufficient  if  it  be  fairly  attributable 
to  it  as  a  natural  result  or  a  Just  conse- 
quence." In  the  case  under  consideration, 
the  thing  complained  of  was  performance  of 
a  duty  owed  to  plaintiff  in  a  negligent  man- 
ner. ,  Although  the  defendant  was  acting  in 
n  representative  capacity  in  dealing  with 
plaintiff's  property,  if  in  the  discharge  of 
that  duty  he  allowed  the  property  to  be  in- 
jured by  reason  of  his  negligence,  the  in- 
Jury  would  be  attributable  to  misfeasance, 
and  he  would  be  liable  to  plaintiff  for  the 
damage  sustained.  The  fact  that  in  manag- 
ing the  business  the  defendant  was  acting 
as  agent  for  a  firm  of  which  the  plaintiff  was 
a  member  would  not  change  the  result  Un- 
der such  circumstances,  the  defendant  being 
sued  for  a  tort  which  he  committed,  it  was 
immaterial  that  the  tort  arose  by  breach  of 
duty  Imposed  by  a  contract  between  the 
plaintiff  and  the  partnership ;  and  the  charge 
of  the  court  complained  of  was  erroneous. 

[21  2.  In  view  of  what  is  stated  in  the 
preceding  division,  it  was  erroneous  to  admit 
in  evidence  a  newspaper  advertisement  con- 
cerning the  business  and  the  contract  of  co- 
partnership between  the  owners  of  the  busi- 
ness, over  the  objection  that  the  evidence 
was  irrelevant 

3-7.  The  rulings  announced  in  headnotes  3 
to  7,  inclusive,  do  not  require  elaboration. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


089  Oa.  460) 
SOUTHERN  RT.  GO.  v.  BARFIELD. 

(Supreme  Court  of  Georgia.     Feb.  13,  1918.) 

(8yllahu9  hf  the  Court.) 

1.  Appeal  and  E<bbor  (§  1050*)— Adidssions 
—Statement  by  Agent. 

In  a  suit  for  maliciotia  prosecution,  where 
the  plaintiff  testified  in  substance  that  he  was 
prosecuted  for  the  larceny  of  certain  iron  pipes 
which  had  been  given  to  him  by  the  agent  of 
the  railway  company,  and  that  a  "law  agent** 
of  the  defendant,  who  "looked  after**  its  litiga- 
tion, and  looked  up  witnesses  and  the  like,  and 
who  was  acting  in  this  case,  negotiated  in  re- 
gard to  a  settlement,  which  would  include  the 
retention  of  the  plaintiff  in  the  employment  of 
the  defendant,  and  on  failure  of  its  consumma- 
tion the  plaintiff  urged  that  a  trial  be  had,  but 
this  was  delayed  from  time  to  time,  there  was 
no  reversible  error,  if  error  at  all,  in  allowing 
the  plaintiff  to  testify  that  the  "law  agent** 
gave  him  as  a  reason  why  the  case  was  not 
tried  that  an  official  of  the  railway  company  in 
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AVnshington  said  that  the  case  was  handled  too 
quickly. 

(a)  This  is  true,  although  the  plaintiff  also 
testified  that  the  "law  agent"  of  the  defendant 
was  Working  in  his  behalf  before  he  was  "held 
out  of  service.** 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
IQrror,  Gent  Dig.  §|  1068,  1069,  415^-1157, 
4166;    Dec.  Dig.  {  1050.*] 

2.  Malicious  Prosecution  (§  61*)— Docu- 
mentary Evidence—Transcritt  of  Rec- 
ord. 

Where  the  plaintiff  was  arrested  on  a  war- 
rant procured  by  the  agent  of  the  defendant, 
and  was  bound  over  by  a  magistrate  to  a  city 
court,  there  was  no  error  in  admitting  a  tran- 
script from  the  records  of  the  city  court  show- 
ing that  a  prosecution  against  the  defendant 
for  a  misdemeanor  was  dismissed  in  that  court, 
together  with  evidence  that  there  was  no  crim- 
inal case  against  the  plaintiff  in  that  court,  ex- 
cept the  one  growing  out  of  the  transaction  in- 
volved in  the  present  case. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i§  146,  147;  Dec  Dig. 
§  61.*1 

.  3.  Charge  of  Court— No  Error. 

The  criticism  on  the  charge  of  the  court  as 
to  what  was  necessary  to  be  shown  in  order  to 
authorize  a  recovery  by  the  plaintiff  was  with- 
out merit 

4.  Sufficiency  of  Evidence— New  Trial 
Refused. 

The  verdict  was  authorized  by  the  evi- 
dence, and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Floyd  County ; 
J.  W.  Maddox,  Judge. 

Action  by  O.  E.  Barfield  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Maddox,  McCamy  A  Shumate,  of  Dalton, 
and  Geo.  A.  H.  Harris  &  Son,  of  Rome,  for 
plaintiff  in  error.  Henry  Walker,  C.  T. 
Clements,  and  Denny  &  Wright,  all  of  Rome, 
for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(139  Oa.  466) 

LOUISVILLE  &  N.  R.  CO.  v.  EARL. 
(Supreme  Court  of  Georgia.     Feh.  13,  1913.) 

(8ynahu9  hy  the  Court) 

1.  Trover  and  CoNVERsioif  (§  32*)— Achonb 
—Evidence. 

In  an  action  against  a  railway  company  to 
recover  damages  for  a  tortious  seizure  and  car- 
rying away  of  goods  which  previously  had  been 
delivered  to  the  plaintiff,  and  upon  which  all 
carriage  charges  had  been  paid,  m  which  both 
actual  and  exemplary  damages  are  claimed,  it 
is  competent  to  allege  and  prove  that  the  com- 
pany was  actuated  by  the  plaintiff's  failure  to 
pay  demurrage  of  a  small  sum  on  a  former 
shipment,  which  was  disputed,  and  the  circum- 
stances relating  to  such  disputed  item  of  de- 
murrage. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  i|  191-202;  Dec  Dig. 
§  32.*] 

2.  Damages  (§  215*)— Assessment— Instruc- 
tions—"Exemplary  Damages." 

There  was  a  claim  for  exemplary  damages, 
and  the  court  did  not  err  in  defining,  in  an  in- 


struction to  the  jury,  what  such  damages  in- 
cluded (citing  3  Words  and  Phrases,  2577). 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |§  543-547 ;    Dec  Dig.  |  215.*] 

3.  Trover  and  Conversion  (§  60*)— Exces- 
sive Damages— Seizure  of  Property. 
The  criticisms  on  the  various  rulings  aje 
without  substantial  merit;  and  the  verdict  is 
not  for  such  an  amount  aa  to  require  the  grant 
of  a  new  trial  on  the  ground  that  it  is  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  281,  282;  Dec.  Dig. 
§  60.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  J.  A.  Earl  against  tlie  I.ouisville 
&  Nashville  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  for 
plaintiiT  in  error.  Hooper  Alexander,  of  At- 
lanta, for  defendant  in  error. 


EVANS,  P.  J.  The  plaintiff  sued  the  rail- 
road company  in  tort  to  recover  damages  for 
repossessing  itself  of  a  car  load  of  coal 
which  had  been  delivered  to  him,  and  upon 
which  all  freight  charges  had  been  paid,  be- 
cause of  the  plaintiff's  failure  to  pay  a  dis- 
puted demurrage  claim  on  a  former  ship- 
ment He  sued  for  pimltive  and  actual  dam- 
ages, and  obtained  a  verdict  for  $1,010.40. 
The  evidence  authorized  a  finding  that  the 
plaintiff  ordered  a  car  load  of  coal  shipped 
over  the  defendant's  road,  to  be  delivered  at 
Atlanta.  The  plaintiff's  place  of  business 
was  in  a  suburb  of  Atlanta,  and  there  was 
some  delay  in  receiving  notice  of  the  arrival 
of  the  shipment  The  defendant  claimed  de- 
murrage in  the  sum  of  $4,  which  was  paid, 
as  well  as  the  freight  charges,  and  the  car 
was  delivered  to  the  plaintiff  at  Clifton,  and 
unloaded  by  him  some  time  in  August,  1909. 
About  two  weeks  thereafter,  the  demurrage 
clerk  of  the  Atlanta  joint  terminals,  which 
included  the  defendant  company,  demanded 
$2  additional  demurrage  on  the  car.  The 
plaintiff  disputed  the  correctness  of  this 
claim  and  declined  to  pay  it,  unless  approved 
by  the  demurrage  bureau  maintained  by  the 
defendant  and  other  railroad  companies  for 
the  adjustment  of  demurrage,  which  already 
had  under  consideration  the  plaintiff's  liabil- 
ity for  the  $4  which  he  had  paid  on  the  same 
car.  While  this  matter  of  demurrage  was 
pending,  and  before  hearing  from  the  bureau, 
the  plaintiff  ordered  a  second  car  of  coal, 
which  was  delivered  to  him,  on  his  request, 
at  Clifton,  where  other  customers  of  the  de- 
fendant were  served  In  that  vidnlty.  The 
plaintiff  paid  the  freight  and  began  to  unload 
the  car.  He  had  unloaded  about  one-third 
of  the  coal  when  the  defendants  caused  the 
car  to  be  carried  away;  the  engineer  with  a 
profane  epithet  ordering  the  plaintiff's  serv- 
ants to  get  their  wagon  out  of  the   way. 
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About  %  ^eek  later  the  plaintifl  received  a 
letter  from  tbe  defendant,  advising  him  that 
the  car  was  placed  in  the  Hunter  street 
yards,  awaiting  delivery,  and  that,  if  plain- 
tiff desired  delivery  at  Clifton,  it  would  be 
necessary  to  discharge  the  demurrage  bill 
claimed  to  be  due  on  the  former  car.  The 
plaintiff  never  received  the  balance  of  the 
coaL  He  did  not  hear  from  the  demurrage 
bureau  untU  some  time  after  this  occurrence. 
The  defendant  exacted  and  received  the  $2 
disputed  demurrage  as  a  condition  precedent 
to  delivering  to  the  plaintiff  any  more  cars 
at  Gliftoa  The  defendant  introduced  its  car 
service  rule  to  the  effect  that  it  will  not  de- 
liver cars  on  specially  designated  or  private 
tracks,  where  the  consignee  refuses  to  pay, 
or  unnecessarily  defers  the  settlement  of,  de- 
murrage bills,  but  will  make  delivery  at  the 
company's  public  delivery  track. 

[1J  1.  One  of  the  contentions  of  the  defend- 
ant is  that  the  circumstances  attending  the 
delivery  of  the  first  car  of  coal  had  no  re- 
lation to  the  tort  complained  of,  and  that  al- 
legations  respecting  them  should  have  been 
stricken  from  the  pleadings.  We  do  not 
think  so.  The  action  is  in  tort ;  and  punitive 
damages  are  sought  to  be  recovered.  The 
tort  complained  of  Is  the  seizure  by  the  de- 
fendant of  the  plaintiff's  coal  after  it  had 
been  delivered  to  him  and  was  in  process  of 
unloading;  and  the  motive  Inducing  this  ac- 
tion was  the  plaintiff's  failure  to  pay  a 
small  demurrage  charge  on  a  previous  ship- 
ment '*In  every  tort  there  must  be  aggra- 
vating circumstances,  either  in  the  action  or 
tbe  intention,  and  in  that  event  the  Jury  may 
give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass,  or 
as  compensation  for  tbe  wounded  feelings  of 
the  plainUff."  Qvll  Code,  |  4503.  The  con- 
duct of  the  defendant  in  the  seizure  of  the 
plaintiff's  goods  is  illustrated  by  the  claim 
of  demurrage  on  the  former  shipment 

[2]  2.  The  plaintiff,  in  asking  for  Judg- 
ment, prayed  for  "damages  in  vindication  of 
bis  right  and  in  punishment  of  the  defend- 
ant for  the  aggravating  and  embarrassing 
facts  hereinbefore  set  forth."  The  court 
charged  the  Jury  that  the  plaintiff  sought  to 
recover,  in  addition  to  actual  damages,  ex- 
emplary damages  to  deter  the  wrongdoer  from 
repeating  the  trespass  and  to  compensate  him 
for  his  wounded  feelings  and  humiliation  in 
being  deprived  of  his  property  in  the  way  de- 
scribed. It  is  contended  that  the  court  erred 
in  stating  the  plaintiff's  contention  of  claim 
for  damages  as  not  being  authorized  by  the 
pleadings.  The  criticism  concerns  verbal 
nicety  of  expression  more  than  real  differ- 
ence in  substance.  Exemplary  damages  in 
tort  are  allowed  to  deter  a  repetition  of  the 
trespass.  They  are  given  in  addition  to  com- 
pensation for  a  loss  sustained,  in  order  to 
punish  and  make  an  example  of  the  wrong- 
doer, so  as  to  deter  him  from  repeating  the 


wrong.  Words  and  Phrases  Judicially  De- 
fined, 2577. 

[3]  3.  We  do  not  think  that  the  court  erred 
in  his  rulings  on  demurrer,  or  as  complained 
of  in  the  motion  for  new  triaL  There  re- 
mains only  to  be  considered  the  exception 
that  the  verdict  is  excessive.  When  the  actu- 
al damages  which  were  proved  at  the  trial 
are  deducted  flrom  the  verdict,  something 
over  $800  appears  to  have  been  allowed  as 
exemplary  damages.  The  defendant  deliver- 
ed the  car  of  coal  to  the  plaintiff,  and  re- 
ceived its  full  freight  charges.  Without 
warning,  the  railroad  company  ordered  away 
the  plaintiff's  servants,  who  were  unloading 
the  car,  and  carried  it  to  another  point  on 
its  tracks.  It  was  several  days  before  the 
plaintiff  received  notice  where  his  coal  could 
be  found,  and  then  It  was  at  a  point  two 
or  three  miles  from  the  original  place  of  de- 
livery. The  defendant's  excuse  is  that  its 
car  service  rules  Justified  it  in  refusing  to 
deliver  cars  on  specially  designated  tracks  in 
case  demurrage  on  former  shipments  were 
unpaid.  These  rules  do  not  Justify  the  de- 
fendant in  retaking  property  which  has  been 
delivered,  simply  because  a  demurrage  charge 
on  a  former  shipment  has  not  been  paid. 
Besides,  by  those  very  rules,  disputes  in  de- 
murrage were  adjustable  by  a  bureau  of  the 
defendant's  own  selection.  The  difference  be- 
tween the  shipper  and  the  railroad  company 
as  to  the  |4  claim  of  demurrage  was  pending 
before  the  bureau  when  the  railroad  com- 
pany demanded  an  additional  charge  of  $2: 
and  the  shipper  Informed  the  defendant's 
agent,  at  the  time  of  the  demand  for  the  ad- 
ditional demurrage,  that  he  would  abide  the 
Judgment  of  the  demurrage  bureau.  When 
the  car  of  coal  was  delivered  in  September, 
and  tbe  freight  charges  on  it  were  paid,  no 
demand  was  made  for  this  ^,  and  the  car 
was  placed  by  the  defendant  for  unloading. 
Under  the  circumstances,  we  think  the  Jury 
were  warranted  in  finding  exemplary  dam- 
ages ;  and  the  amount  of  the  verdict  was  not 
so  large  as  to  require  a  reversal  on  the 
ground  that  it  is  excessive. 

Judgment  affirmed.  All  the  Justices  eon- 
cur. 

CUn  Oa.  484) 

SMITH  et  al.  v.  PADROSA 
(Supreme  Court  of  Georgia.     Feb.  25,  1913.) 

(SyUahua  hy  the  Court  J 

1.   PETITION'— DEMUBBSB. 

The  petition  was  not  subject  to  general  de- 
murrer. 

2.  Special  Demurbebs. 

Nor  to  any  of  the  special  demurrers,  except 
the  one  dealt  with  in  the  second  division  of  the 
opinion. 

(Additional  Syllabus  hy  Editorial  Staff,) 

3.  Partnership  (§  9*)— Contract— Creation. 

Plaintiff,  a  broker,  having  certain  timber 
land  for  sale,  approached  defendant,  who  agreed 
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to  advance  money  to  parchase  and  hold  the  land 
aa  a  tpeculative  inyestment  for  the  joint  benefit 
of  himself  and  S.  Thereafter  defendant  agreed 
to  advance  the  funds  necessary  to  construct  a 
sawmill  to  saw  timber  from  the  land,  with  an 
agreement  that  there  shoold  be  a  division  of 
profits  from  the  operation  of  the  miU,  or  from 
a  subsequent  sale  of  the  mill  and  timber,  be- 
tween himself  and  plaintiffs.  Held,  that  such 
arrangement  constituted  a  partnership  for  the 
operation  of  the  sawmill  business,  the  assets  of 
which  consisted,  not  only  of  the  output  of  the 
millj  but  of  the  mill  itself  and  of  the  timber 
originally  conveyed  to  defendant 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §i  23,  24;    Dec.  Dig.  |  9.*] 

4.  Frauds.   Statute  of  (|  56*)— Formation 
or  Partnership. 

A  partnership  contract  for  the  operation  of 
a  sawmill,  including  in  its  assets,  not  only  the 
output  of  the  mill,  but  the  mill  itself  and  stand- 
ing timber  originally  conveyed  to  one  of  the 
partners,  is  valid,  though  not  in  writing. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  mg.  S§  83-89,  136-138 ;  Dec  Dig. 
I  56.*] 

5.  Partnership   (|  19*)— Partnership   Con- 
tract—Co  nsi  deration. 

Where  one  of  the  partners  to  a  partnership 
contract  for  the  operation  of  a  sawmill,  the  out- 
put of  which  was  to  be  sold  to  defendant,  a 
member  of  the  firm,  was  required  to  take  all 
orders  for  lumber  and  to  discharge  all  the  duties' 
incident  to  the  filling  of  the  same,  the  contract 
as  to  him  was  not  without  consideration. 

[Ed.  Note.— For  other  cases,  see  Partnershiis 
Cent  Dig.  §  5;   Dec.  Dig.  |  19.*] 

6.  Pleading  (8  8*)  —  Account  —  Petition — 

C0NCLU8I0N& 

Where  plaintiff  and  S.  sold  certain  timber 
to  defendant,  to  be  held  as  a  speculative  in- 
vestment for  their  joint  benefit,  but  it  was  sub- 
sequently agreed  that  it  should  be  part  of  the 
assets  of  a  partnership  consistin|;  of  plaintiffs 
and  defendant,  an  allegation,  .  m  a  petition 
against  defendant  for  an  accounting,  that  de- 
fendant, after  taking  a  conveyance  of  the  tim- 
ber, held  it  as  a  speculative  investment  for 
the  joint  benefit  of  himself  and  S.  was  a  mere 
conclusion,  and  not  authorized  by  the  terms  of 
the  partnership  contract 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  {§  12-28^ ;   Dec.  Dig.  §  8.*] 

Error  from  Superior  Court,  Glynn  Coun- 
ty;     H.  F.  Dunwody,  Judge  pro  hac 

Suit  by  George  P.  Smith  and  others 
against  Benito  Padrosa.  From  a  Judgment 
dismissing  the  complaint  on  demurrer,  com- 
plainants bring  error.    Reversed. 

George  P.  Smith  and  I.  L.  Schuyler 
brought  an  equitable  action  against  Benito 
Padrosa.  The  original  petition  was  demur- 
red to  generally  and  specially.  It  was 
amended,  and  other  demurrers  general  and 
special  were  urged  against  it  as  amended; 
the  original  demurrers  being  also  Insisted  up- 
on. The  substance  of  the  petition  was  to  the 
following  effect: 

About  October  3,  1905,  the  plaintiff  Smith, 
"at  gi'cat  labor  and  expense  and  by  the  ex- 
ercise of  his  experience  and  skill/'  secured 
from  P.  O.  Nail  "the  power  to  sell  and  the 
option  to  buy"  valuable  growing  pine  and 
cypress  timber  on  described  lands  situated  in 
(Jlynn  and  Wayne  counties,  this  state,  at  and 
for  the  price  of  $7,814^5»  which  was  a  low 


price,  '^and  one  that  made  the  purchase  of 
the  timber  highly  desirable  by  any  one  de- 
siring to  build  and  operate  a  sawmill  to  cut 
same,  or  by  any  one  desiring  a  profitable  In- 
vestment*' Smith  was  entitled  to  receive  a 
commission  of  $500  from  the  owner  of  the 
timber  whenever  he  "could  sell  or  became 
able  to  buy  the  same.*'  Having  no  money 
to  purchase  the  timber  himself,  Smith  solicit- 
ed Padrosa,  who  was  a  man  of  means  and 
engaged  in  the  lumber  business,  "to  purchase 
the  said  timber  as  a  joint  investment  for 
himself  and  the  said  Smith,  the  said  Smith 
then  and  there  offering  to  apply  as  a  part  of 
the  payment  upon  said  purchase  price  his 
commission  of  $500,  making  the  total  cost 
of  same  to  said  Padrosa  $7,314.35;  and  the 
said  Padrosa  agreed  to  make,  and  did  make. 
said  purchase,  and  paid  for  said  timber  said 
sum  of  $7,314.35,  taking  title  thereto  in  his 
own  name,  and  then  and  there  held  said  tim- 
ber as  a  speculative  investment  for  the  joint 
benefit,  share  and  share  alike  in  the  profits, 
of  himself  and  the  said  Smith.'*  Thereupon 
Smith  undertook  to  find  a  purchaser  for  the 
timber  at  an  Increased  price,  so  that  the  an- 
ticipated profits  for  himself  and  Padrosa 
might  be  realized.  "That,  while  said  con- 
tract and  agreement  was  in  parol,  there  has 
been  complete  performance  of  same  in  ac- 
cordance with  the  terms  thereof,  and  the 
same  has  been  -fully  executed  and  consum- 
mated as  hereinafter  alleged  and  shown.*' 

Shortly  thereafter  Padrosa,  being  advised 
of  the  high  price  lumber  was  then  bringing 
on  the  market,  desired  to  construct  a  saw- 
mill for  the  purpose  of  sawing  such  timber, 
and  proposed  to  Smith  and  Schuyler  that  he 
(Padrosa)  "would  furnish  the  money  with 
which  to  erect  said  sawmill;  that  the  said 
Smith  should  superintend  the  purchase  of  the 
machinery  and  outfit  generally  for  the  mill, 
and  as  well  its  erection  and  operation;  and 
that  said  Schuyler,  who  was  then  and  there 
in  the  employ  of  the  said  Padrosa,  should 
look  after  the  placing  of  orders  for  said  mill 
and  other  work  Incidental  to  the  selling  of 
the  output;  and  that  there  should  be  an 
equal  division  of  the  profits  growing  out  of 
the  operation  of  said  mill,  and  the  sale  and 
disposition  of  said  timber,  between  the  de- 
fendant Padrosa,  Smith,  and  Schuyler.  The 
said  Smith  at  first  demurred  to  the  proposed 
division  of  profits,  believing  that  he  was  en- 
titled to  one-half  of  the  profits  of  said  tim- 
ber, however  realized;  but  upon  the  earnest, 
expressed  desire  of  the  said  Padrosa  to  take 
the  said  Schuyler  in  (he  representing  that 
the  said  Schuyler  had  served  him  long  and 
faithfully,  and  that  he  wanted  to  let  him  in- 
to this  venture  as  a  reward  for  such  service), 
and  believing  that  there  was  a  large  profit 
in  cutting  said  timber  into  lumber,  the  said 
Smith  consented,  and  the  proposal  as  made 
by  the  said  Padrosa  was  then  and  there  as- 
sented to  by  the  said  Smith  and  Schuyler; 
and  the  said  Padrosa,  Smith,  and  Schuyler 
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became  then  and  there,  under  the  contract 
and  agreement  thus  entered  into,  each  enti- 
tled to  one-third  of  the  profits  and  loss- 
es growing  out  of  the  purchase  of  said 
timber,  whether  the  same  should  be  realized 
by  cutting  the  timber  into  lumber  and  sell- 
ing the  same,  or  by  sale  otherwise.  It  was 
then  and  there  agreed  that,  inasmuch  as  the 
said  George  P.  Smith  would  be  ifequired  to 
give  all  of  his  time  to  said  sawmill,  and  be- 
ing an  experienced  sawmill  man  he  should 
receive  a  salary  of  $125  per  month  out  of 
the  proceeds  of  the  mill,  to  be  charged  to 
the  expense  account  of  operating  same,  but 
that  there  should  be  no  other  salaries  paid. 
It  was  agreed  that  all  lumber  cut  was  to  be 
sold  to  the  said  Padrosa,  who  agreed  to  al- 
low and  pay  to  the  said  copartnership  of 
Padrosa,  Smith,  and  Schuyler  the  current 
market  price  therefor  at  the  time  of  the  de- 
liyery  to  him;  he  (the  said  Padrosa)  being 
th&i  engaged  in  the  business  of  buying  and 
selling  lumber  generally.  It  was  further 
agreed  that  the  said  Padrosa,  in  his  office, 
would  keep  the  books  showing  the  receipts 
and  disbursements  of  said  enterprise  and  the 
state  of  its  accounts  at  all  times.  That, 
while  said  contract  and  agreement  was  in 
parol,  there  has  been  a  complete  performance 
of  the  same  by  the  said  Smith  and  Schuyler 
in  accordance  with  the  terms  thereof,  and 
the  same  have  been  fully  executed  by  them 
as  hereinafter  alleged  and  shown.  That  in 
pursuance  of  this  contract  and  agreement  a 
site  for  said  mill  was  purchased  at  and  for 
the  snm  of  $100,  and  said  sawmill  was  erected 
at  a  total  cost  to  said  Padrosa. of  $10,273.73, 
and  was  operated  from  about  January  1, 
1906.  to  about  the  1st  day  of  October,  1906, 
when  said  mill  and  outfit  and  all  of  the 
timber  remaining  uncut  were  sold,  and  the 
entire  proceeds  thereof  paid  to  the  said  Pad- 
rosa." The  approximate  amounts  of  lumber 
of  various  kinds  and  the  market  price  there- 
of, sawed  during  the  operation  of  the  sawmill, 
were  set  forth,  and  it  was  alleged  that  all  of 
the  output  of  the  mill  was  delivered  to 
Padrosa. 

It  was  further  alleged:  "That  the  total 
eost  of  operating  said  mill  did  not  exceed  the 
sum  of  $9,500,  thus  making  a  net  profit  of 
more  than  $5,000  in  the  actual  operation  of 
the  mill;  or,  stated  in  different  form,  the 
mill  cost  $10,273.73,  the  cost  of  operating 
$9,500,  making  a  total  investment  in  the  saw- 
mill of  $19,773.78.  There  was  sold  not  less 
than  $15,000  of  lumber,  besides  slabs,  seconds, 
and  refuse,  leaving  a  balance  of  not  less  than 
$4,773.73  remaining  unpaid  on  the  cost  of  the 
mill  at  the  time  the  mill  and  the  timber  were 
all  sold,  aside  f^om  the  $500  due  the  said 
Smith  on  the  original  cost  of  the  timber." 
On  September  21,  1906,  the  sawmill  and  all 
of  the  timber  remaining  uncut  were  sold  by 
Padrosa  to  named  purchasers  for  a  price  of 
$26,000,  all  of  which,  less  the  selling  agent's 
commission  of  $1,625,  was  received  by  Pad- 
rosa and  all  applied  to  his  own  use,  although 
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he  promised  to  make  an  accounting  therefor 
to  Smith  and  Schuyler  at  the  time  of  the 
sale,  by  reason  of  which  promise  they  assent- 
ed that  the  sale  should  be  made.  He  has, 
however,  failed  and  refused  to  comply  with 
such  promise. 

The  petition  charged  that,  in  an  accounting 
and  settlement  with  the  plaintiffs  by  defend- 
ant, he  should  be  charged  with  the  amount 
received  by  him  from  the  sale  of  the  sawmill 
and  uncut  timber,  and  for  the  price  of  the 
lumber  of  all  description  delivered  to  liim, 
and  that  he  should  be  credited  with  the 
amounts  he  paid  for  the  timber  and  for  the 
sawmill  outfit  and  the  expense  of  operating 
the  mill ;  that  the  plaintiff  Smith  should  be 
paid  the  sum  which  he  contributed  by  way 
of  his  commissions  in  the  purchase  of  the 
timber;  and  that  the  profits  of  the  enterprise 
should  be  distributed,  share  and  share  alike, 
to  Smith,  Schuyler,  and  Padrosa.  The  pray- 
ers were  for  an  accounting  and  settlement 
of  the  affairs  of  the  partnership,  and  that 
the  defendant  be  required  to  produce  in  court 
the  books  and  papers  of  every  character 
tending  to  show  *'the  state  of  the  accounts 
and  receipts  and  disbursements  of  said  part- 
nership business,**  and  that  upon  such  ac- 
counting and  settlement  each  of  the  plain- 
tiffs recover  from  the  defendant  the  sum  to 
which  they  are  entitled.  The  demurrers 
were  sustained,  and  the  case  dismissed. 
To  this  ruling  the  plaintiffs  excepted. 

Brantley  &  Butts,  of  Brunswick,  for  plain- 
tiffs in  error.  D.  W.  Krauss,  and  Bennet, 
Twitty  &  Reese,  all  of  Brunswick,  for  defend- 
ant in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  [1,3]  1.  Taking  the  allegations  of 
the  petition  to  be  true,  a  partnership  existed, 
composed  of  the  plaintiffs  and  the  defendant, 
for  the  operation  of  a  sawmill  business. 
Floyd  V.  KickUghter,  139  Ga.  — ,  76  S.  B. 
1011.  The  assets  of  the  partnership,  accord- 
ing to  the  allegations,  consisted,  not  only  of 
the  output  of  the  mill,  but  of  the  mill  itself 
in  its  entirety  and  the  timber  originally  con- 
veyed to  the  defendant  by  Nail. 

[4]  The  contract  of  partnership  was  not 
required  to  be  in  writing,  although  standing 
timber,  which  is  realty,  was  to  become  a  part 
of  its  assets  to  be  used  in  the  operation  of 
the  partnership  business.  Lane  v.  Lodge, 
139  Ga.  — ,  76  S.  E.  874. 

[5]  Nor  did  the  allegations  of  the  peti- 
tion show  that  the  partnership  agreement 
was  without  consideration  as  to  the  plain- 
tiff Schuyler.  While  the  whole  output  of 
the  mill  was  to  be  purchased  by  the  defend- 
ant, Schuyler  was  to  take  all  orders  foi 
lumber  and  to  discharge  all  duties  incident 
to  taking  them;  and  it  does  not  follow, 
merely  because  the  defendant  was  to  pur- 
chase the  whole  output  of  the  mill,  that 
Schuyler  was  left  with  nothing  to  do  in  ref- 
erence to  snch  orders  as  the  defendant  might 
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give  for  lumber.  It  may  fairly  be  assumed 
that  the  defendant  would  desire  different 
kinds  and  amounts  of  lumber  during  the 
operation  of  the  mill;  and  according  to  the 
petition  it  was  Schuyler's  duty  to  take  all 
orders  and  to  discharge  all  duties  Incident 
to  filling  the  same. 

[2,  6]  2.  The  allegations  of  the  petition  In 
reference  to  the  original  agreement  between 
the  plaintiff  Smith  and  the  defendant,  re- 
lating to  the  purchase  of  the  timber  from 
Nail,  that  the  defendant,  after  taking  to 
himself  a  conveyance  to  the  timber,  "held 
said  timber  as  a  speculative  Investment  for 
the  Joint  benefit,  share  and  share  alike  In 
the  profits,  of  himself  and  the  said  Smith," 
was  a  mere  conclusion  of  the  pleader  and 
unauthorized  by  the  terms  of  the  contract, 
as  set  forth  In  the  petition.  The  special  de- 
murrer to  this  allegation  was  properly  sus- 
tained. The  other  grounds  of  special  de- 
murrer were  not  meritorious. 

The  court  erred  In  sustaining  the  demur- 
rers and  In  dismissing  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(139  Oa.  499) 

READ  V.  GOULD. 
(Supreme  Court  of  Georgia.     Feb.  28,  1913.) 

(Syllabus  hy  the  Court,) 

1.  FoBi£EB  Decision— Ruling  on  Deuurbbb. 

When  this  case  was  formerly  before  the 
Supreme  Court,  it  was  held  that  the  petition 
was  not  subject  to  general  demurrer,  and  that, 
under  the  facts  therein  alleged,  the  plaintiff 
was  entitled  to  recover,  unless  other  facts  not 
appearing  on  the  face  of  the  petition,  affecting 
or  destroying  the  validity  or  binding  effect  of 
the  agreement  signed  by  the  defendant,  should 
appear  upon  the  trial.  Read  v.  Gould,  134  Ga. 
524,  68  S.  E.  94. 

2.  Licenses   (§  48*)— VAiiiDixx— Considbba- 

TION. 

If  parol  negotiations  were  had  for  the  sale 
of  land  at  a  certain  price  per  acre,  but  when 
the  parties  met  for  the  purpose  of  closing  the 
transaction  the  vendee  agreed  that  the  vendor 
should  have  rights  of  pasturage,  hunting,  and 
fishing  on  the  land,  and  thereupon  a  fee-sim- 
ple deed  was  executed  by  the  vendor  to  the 
vendee,  and  simultaneously  therewith,  as  part 
of  the  same  transaction,  the  latter  executed  to 
the  former  a  written  contract,  reciting  that  in 
consideration  of  the  sale  of  the  land  the  ven- 
dor should  have  such  rights  during  her  life, 
but  that,  if  the  vendee  should  at  an^  time 
choose  to  do  so,  he  should  have  the  right  to 
terminate  such  agreement  upon  the  payment 
to  the  vendor  of  $400  in  addition  to  the  pur- 
chase price  of  the  land,  as  between  the  con- 
tracting parties  the  two  instruments  should 
be  considered  together  as  constituting  one  con- 
tract, and  the  agreement  given  by  the  vendee 
to  the  vendor  would  not  be  invalid  as  a  nudum 
pactum  because  no  consideration  was  paid  to 
him  therefor  beyond  the  conveyance  of  the  land. 
rEd.  Note. — For  other  caaes,  see  licenses, 
Cent.  Dig.  §  104;   Dec.  Dig.  |  48.*] 

3.  Deeds  (§  38*)— Evidence  (§§  151,  461*)— 
oonstbucnon  of  deed — pabol  evidence. 

After  the  execution  of  the  deed  and  con- 
tract mentioned  in  the  preceding  headnote,  the 
grantee  in  the  deed  first  sold  and  conveyed  the 


timber  on  the  land  to  one  party  and  then  ex- 
ecuted a  fee-simple  warranty  deed  to  another 
for  the  land,  in  which  latter  deed  was  contain- 
ed a  recital  of  the  previous  sale  of  the  timber 
and  timber  privileges,  and  their  exception  from 
the  deed  then  bemg  made.  It  then  proceed- 
ed: "Nevertheless  the  said  [party  making  the 
deed],  for  himself,  his  heirs  and  assigns,  re- 
served and  does  hereby  convey  to  the  said 
[grantee  in  the  deed  being  made]  the  right  to 
pasture  live  stock  on  said  land,  the  right  to 
cut  small  timber  sufficient  for  fence  posts  to 
be  used  on  said  land,  and  the  right  to  shoot  or 
trap  game  and  fish  upon  said  lands  or  other- 
wise lawfully  capture  the  game."  Held,  that 
such  deed  was  not  ambiguous,  but  clearly  con- 
veyed the  right  of  pasturage  and  of  hunting 
and  fishing. 

(a)  Parol  evidence  was  not  admissible  to 
show  that  the  maker  of  such  deed  did  not  mean 
to  transfer  those  rights,  but  to  reserve  them 
to  the  maker  of  the  deed. 

(b)  Even  if  the  deed  were  ambiguous,  it 
would  not  be  competent  for  the  maker  there- 
of to  explain  it  by  testifying  to  what  was  his 
undisclosed  intent. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  If  65-79;  Dec.  Dig.  §  38;*  Evidence. 
Cent  Dig.  §§  440.  2129-2133;  Dec.  Dig.  §§  151, 
461.*] 

4.  Deeds  (§  17*)— Licenses  (5  56*)— Rights 
OF  Parties— CoLLATEBAL  Agbeement— Ac- 
tions. 

If  a  grantee  of  land  entered  into  a  binding 
written  contract  with  the  grantor  that  the  lat- 
ter should  have  the  right  of  pasturage,  hunt- 
ing, and  fishing  on  the  land  during  her  life,  but 
that  if  the  grantee  should  at  any  time  choose 
so  to  do  he  should  have  the  right  to  terminate 
this  agreement  upon  the  payment  to  the  gran- 
tor of  an  additional  sum  of  $400,  and  if  there- 
after the  grantee  executed  a  fee-simple  war- 
ranty deed  conveying  to  another  the  land,  to- 
gether with  the  rights  of  pasturage,  hunting, 
and  fishing,  the  grantor  had  the  right  to  treat 
this  as  an  election  to  terminate  the  contract 
giving  her  such  rights,  and  to  bring  suit  for  the 
$400,  and  it  would  not  be  a  defense  to  such 
a  suit  to  prove  that  the  original  grantee  re- 
ceived no  valuable  consideration  for  making 
such  warranty  deed. 

(a)  Apparently  the  husband  of  such  second 
grantee  furnished  a  sufficient  consideration  to 
have  a  deed  made  to  himself,  but  directed  the 
deed  to  be  made  to  his  wife.  If  so,  the  con- 
sideration furnished  by  him  would  support  the 
conveyance  to  his  wife,  as  if  a  conveyance  had 
been  made  to  him  and  by  him  to  his  wife,  even 
if  the  question  of  a  consideration  for  such  deed 
would  affect  the  right  of  the  original  grantor 
under  her  contract  with  her  grantee  to  recover 
the  $400  therein  mentioned. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  26-37;  Dec.  Dig.  f  17:*  Licenses,  Cent, 
Dig.  §§  113-115;    Dec.  Dig.  |  56.*] 

5.  Release  (|  27*)— Rights  and  Lj abilities 
OF  Pabties— Agbeehent  with  Tiiibd  Per- 
son. 

If,  about  two  years  after  the  orisinal 
grantee  had  made  the  conveyance  of  the  land 
and  rights  of  pasturaee,  hunting,  and  fishing 
and  after  his  grantor  had  elected  to  claim  the 
$400  provided  in  the  contract,  such  original 
grantor  executed,  to  one  desiring  to  buy  the 
land  from  the  person  to  whom  it  had  been 
conveyed  by  the  grantee,  an  instrument  dis- 
claiming any  such  rights  in  the  land,  but  re- 
Bcrving  the  rights  of  the  original  grantor  as 
against  the  original  grantee  upon  his  contract, 
this  did  not  operate  to  destroy  the  right  of  ac- 
tion, or  avail  as  a  defense  thereto. 

[Ed.  Note.— For  other  cases,  see  Release, 
Gent  Dig.  §§  53-56;   Dec.  Dig.  (  27.*1 
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Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  M.  J.  Read  against  £.  W.  Gould. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed.  - 

Mrs.  Mary  J.  Read  brought  suit  against 
E.  W.  Gould,  alleging  substantially  as  follows: 
On  June  6,  1904,  plaintiff  sold  to  defendant 
the  land  included  in  four  land  lots.  As  part 
of  the  consideration  of  the  sale,  Gould  ex- 
ecuted to  her  on  the  same  day  an  instrument 
containing  the  following:  "This  agreement, 
made  this  day  between  E.  W.  Gould  and 
Mary  J.  Read,  witnesseth :  That  In  considera- 
tion of  the  sale  of  certain  land,  to  wit,  lots 
189,  190,  195,  and  196,  In  the  twenty-eighth 
land  district  of  Twiggs  county,  it  is  agi-eed 
that  said  Mary  J.  Read  shall  have  the  right 
to  pasturage  upon  said  land  during  her  life, 
not  exceeding  twenty  head  of  cattle  and 
sixty  head  of  hogs.  If,  however,  said  E.  W. 
Gould,  his  heirs  and  assigns,  shall  at  any 
time  choose  to  do  so,  he  shall  have  the  right 
to  terminate  this  agreement  upon  the  pay- 
ment to  said  Mary  J.  Read  the  sum  of  $400 
in  addition  to  the  purchase  price  of  said 
land,  and  also  unto  the  family  of  the  said 
Mary  J.  Read  the  privilege  of  hunting  and 
fishing  upon  said  lands  during  her  life."  On 
February  4,  1908,  the  de/endant  sold  the 
land,  and  In  his  deed  expressly  conveyed  the 
rights  of  pasturage  and  hunting  thereon,  and 
the  plaintiff  was  thereafter  unable  to  exer- 
cise the  rights  reserved  and  granted  to  her 
by  the  agreement  above  set  out  This 
amounted  to  an  election  by  Gould  to  termin- 
ate the  rights  of  the  plaintiff,  and  the  $400 
stipulated  to  be  paid  to  her  in  that  event  be- 
came due.  Gould  refused  to  pay  that  sum, 
and  judgment  therefor  is  prayed. 

The  defendant  admitted  the  making  of  the 
deed  by  the  plaintiff  to  hiuL  He  denied  her 
allegations  in  regard  to  the  execution  of  the 
written  agreement.  He  admitted  that,  after 
the  deed  to  him  was  signed,  he  gave  a  writ- 
ing to  the  plaintiff,  granting  to  her  limited 
privileges  of  pasturage  and  hunting.  He  ad- 
mitted making  a  deed  to  one  Mrs.  Phillips  to 
the  land  on  February  4,  1908,  but  alleged 
that  she  paid  nothing  therefor,  and  that  It 
was  done  by  the  request  of  her  husband,  and 
was  in  effect  a  gift  by  the  husband  to  her. 
He  denied  that  he  conveyed  away  the  rights 
of  pasturage  and  hunting,  or  that  he  did  any- 
thing to  Interfere  therewith.  He  alleged 
that  when  he  obtained  the  deed  from  the 
plaintiff  she  understood  that  the  conveyance 
of  the  title  to  the  land  was  for  the  benefit 
of  her  brother;  that  the  conveyance  made 
by  the  defendant  in  1908  was  to  the  wife  of 
the  plaintifTs  brother  at  the  request  of  the 
latter ;  that  the  brother  had  full  knowledge 
of  the  rights  of  the  plaintiff,  and  his  wife 
therefore  took  subject  thereto.  He  further 
pleaded  that,  since  the  making  of  the  deed 
by  the  defendant  to  the  sister  of  the  plaintiff, 
the  plaintiff  had  renounced  all  the  rights  and 


privileges  she  had  In  the  land  In  favor  of 
her  sister-in-law,  and  thereby  satisfied  and 
extinguished  any  and  all  rights  and  privileg- 
es which  she  now  claims. 

On  the  trial  the  evidence  for  the  plaintiff 
was  to  the  effect  that  in  selling  the  land  the 
price  was  reduced  $400  because  of  the  rights 
of  pasturage  being  retained,  and  that 
Gould  signed  the  contract  which  formed  the 
basis  of  the  suit  at  the  same  time  that  the 
deed  was  executed.  In  reference  to  the  re- 
lease or  disclaimer  which  she  signed  when 
the  grantee  from  the  defendant  sold  the 
land,  the  plaintiff  testified  that  she  received 
no  consideration  for  It  This  paper  was  not 
made  directly  between  the  plaintiff  and  the 
grantee  of  the  defendant,  but  was  made  by 
the  plaintiff  to  a  proposed  purchaser  from 
the  defendant's  grantee.  It  recited  the  mak- 
ing of  the  contract  between  the  plaintiff  and 
the  defendant,  tliat  the  grantee  of  the  latter 
had  bought  the  land  in  Ignorance  thereof, 
and,  being  an  Innocent  purchaser  desired  to 
convey  it  to  another  person,  and  that  the  de- 
fendant agreed  that  such  purchaser  should 
take  the  land  free  from  the  rights  of  pastur- 
age or  hunting,  but  that  It  was  distinctly  un- 
derstood that  the  plaintiff,  In  executing  such 
a  paper,  did  not  Intend  in  any  way  to  release 
her  claim  against  the  defendant 

The  evidence  for  the  defendant  tended  to 
show,  among  other  things,  the  following: 
Defendant  was  buying  standing  timber  and 
reconveying  It  to  one  Savage.  Phillips  was 
working  with  him  In  that  connection.  In  re- 
gard to  the  purchase  of  the  land  in  contro- 
versy, Phillips  proposed  that  they  take  a  deed 
to  the  land  in  his  name  or  that  of  the  de- 
fendant, saying  that  he  could  buy  the  land 
for  $2  per  acre,  that  Savage  would  give  them 
$2  per  acre  for  the  timber,  and  that  they 
would  allow  him  to  have  the  land  If  defend- 
ant would  not  charge  PhilUps  any  commis- 
sion, and  would  allow  the  latter  to  make  "a 
hog  farm'*  on  the  land,  to  which  the  defend- 
ant assented.  Defendant  testified  that,  dur- 
ing all  the  negotiations,  he  had  no  recollec- 
tion of  any  right  of  pasturage  or  hunting  on 
the  part  of  Mrs.  Read  being  mentioned  until 
the  time  when  the  deed  was  being  made  to 
him;  that  Phillips,  her  brother-in-law,  said 
that  she  had  been  In  the  habit  of  pasturing 
a  few  animals  which  she  had,  and  that  he 
thought  it  was  not  anything  more  than  right 
and  just  for  her  to  continue  to  do  so,  only  he 
would  limit  the  number  of  such  animals; 
that  Phillips  dictated  a  contract;  that  de- 
fendant said  It  was  Immaterial  to  him,  and 
signed  it  As  to  the  time  when  it  was  sign- 
ed, he  said:  "I  think  Mrs.  Read  was  present 
at  the  time,  receiving  her  money."  In  an- 
swer to  the  question,  "It  was  all  signed  at 
the  same  time?"  (referring  to  the  deed  and 
contract)  he  answered,  ''I  think  that  closed  the 
whole  transaction.  Mrs.  Read  came  in  from 
Read's  station,  and  the  transaction  for  the 
land  was  made  before  that  was  mentioned. 
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or  before  she  received  her  money.  The  two 
papers  were  signed  the  same  afternoon. 
Whether  this  was  a  future  consideration, 
Phillips  wanted  to  reserve  that  right  of  his 
sister  to  pasture  that  many  cattle,  and  the 
only  reason  he  put  that,  evidently,  in  it,  as  I 
understood  it — I  got  $2  an  acre  for  that  tim- 
ber. My  recollection  is  that  part  of  the 
money  was  paid  that  day  and  a  part  a  little 
later  on."  Afterwards  he  conveyed  the  tim- 
ber to  Savage,  and  at  the  request  of  Phillips 
conveyed  the  land  to  the  wife  of  the  latter, 
who  paid  him  nothing  therefor.  He  denied 
that  he  received  any  consideration  for  ex- 
ecuting the  paper  to  the  plaintiif. 

The  deed  which  the  defendant  executed  to 
Mrs.  Phillips  on  February  4,  1908,  was  a 
warranty  deed,  reciting  a  consideration  of 
$1.  It  conveyed  the  land  in  controversy,  and 
contained  the  following  clauses :  "All  of  the 
said  lots  are  lands  lying  in  the  swamp  ad- 
jacent to  the  Ocmulgee  river,  and  no  parts 
thereof  have  ever  been  cleared  or  cultivated, 
with  no  houses  or  no  other  improvements 
except  certain  parts  of  said  land  now  inclos- 
ed by  wire  fence.  It  is  further  understood 
and  agreed  that  this  deed  does  not  convey 
any  of  the  timber  now  standing  and  growing 
on  said  lots  No.  189,  No.  190,  No.  195,  and 
No.  196 ;  said  timber  having  been  sold  on  or 
about  the  1st  day  of  October,  1904,  to  one 
H.  W.  Savage  of  the  county  of  Duval,  Fla., 
said  timber  rights  and  privileges  to  continue 
for  the  full  term  of  25  years  from  date  of 
October  1, 1904,  to  terminate  on  the  1st  day  of 
October,  1929.  This  deed  conveying  the  tim- 
ber rights  to  the  said  H.  W.  Savage  gives 
him  the  right  of  ingress,  egress,  and  regress 
for  cutting,  felling,  sawing,  hauling,  and 
handling  said  timber  in  any  way  and  by  any 
means  as  he  or  his  heirs,  executors,  adminis- 
trators, or  assigns  may  deem  best  and  prop- 
er. Nevertheless  the  said  E.  W.  Gould,  for 
himself  and  his  heirs  and  assigns,  reserved 
and  does  hereby  convey  to  the  said  Ophelia 
R.  Phillips  the  right  to  pasture  live  stock 
on  said  land,  the  right  to  cut  small  timber 
sufficient  for  fence  posts  to  be  used  on  said 
land,  and  the  right  to  shoot  or  trap  game 
and  fish  upon  said  lands  or  otherwise  law- 
fully capture  the  game."  The  defendant  tes- 
tified that  by  this  instrument  he  intended  to 
reserve  the  right  of  pasturage  and  of  hunting 
and  fishing. 

The  Jury  found  for  the  defendant  The 
plaintiff  moved  for  a  new  trial,  which  was 
refused,  and  she  excepted. 

R.  S.  Wlmberly  and  Mallary  &  Wimberly, 
all  of  Macon,  for  plaintiff  in  error.  L.  D. 
Moore,  of  Macon,  for  defendant  in  error. 

BECK,  J.  [1]  1.  This  case  was  before  the 
Supreme  Court  in  134  Ga.  524,  68  S.  E.  94. 
The  trial  court  sustained  a  general  demurrer 
to  the  petition,  and  this  judgment  was  re- 
versed.   In  the  opinion  it  was  said  that  the 


allegations  were  somewhat  meager,  and  did 
not  disclose  distinctly  whether  the  written 
agreement  touching  the  rights  of  pasturage, 
etc.,  was  executed  prior  to  the  deed,  and 
merged  it,  or  whether  it  was  executed  sub- 
sequently to  the  deed  conveying  the  lands 
In  fee  simple  or  simultaneously  therewith; 
but  that  apparently  the  two  papers  were  ex- 
ecuted simultaneously,  and  were  to  be  con- 
strued as  parts  of  one  and  the  same  trans- 
action. It  was  said:  "Considered  as  a 
whole,  the  defendant  undertook  to  pay  to 
the  plaintiff  the  sum  of  $400  whenever  he 
should  'terminate  this  agreement'  relative  to 
the  rights  and  privileges  of  the  petitioner  as 
to  pasturage  and  hunting  upon  said  land; 
and  when  he  sold  the  lands  to  a  third  person 
and  expressly  conveyed  the  rights  of  pasture 
age  and  hunting,  generally  and  without  lim- 
itation, he  will  not  be  heard  to  say  that  he 
has  not  brought  about  the  contingency  upon 
the  happening  of  which  the  $400  was  to  be- 
come due  to  petitioner,"  It  was  further  held 
that  the  plaintiff,  by  suing,  elected  to  treat 
her  rights  and  privileges  of  pasturage  and 
hunting  as  terminated,  and  that  the  plaintiff 
was  entitied  to  recover  the  $400,  "unless 
other  facts  not  appearing  upon  the  face  of 
the  petition  affecting  or  destroying  the  valid- 
ity of  the  binding  effect  of  the  agreement 
signed  by  the  defendant  should  appear  up- 
on the  trial." 

[2]  2.  According   to  the  defendant's   own 
testimony,    though   a   parol  agreement   had 
been  made  to  sell  him  the  land  at  $2  per 
abre,  in  closing  up  the  transaction,   taking 
the  deed,  and  paying  the  purchase  money,  it 
was  stated  that  she  wished  to  reserve  rights 
of  pasturage  and  hunting,  and  that  he  agreed 
thereto,    and   executed   the   instrument    on 
which  this  suit  is  based.    He  could  not  re- 
member whether  the  paper  or  the  deed  was 
signed  first,  but  it  was  evident  from  his  own 
testimony  that  the  whole  matter  constituted 
a  single   transaction,  and   that  the  papers 
were  executed  simultaneously,  in  the  ey'e  of 
the  law.    This  being  so,  as  between  the  par- 
ties thereto,  the  deed  and  the  written  agree- 
ment given  by  the  grantee  to  the  grantor, 
which  stated  on  its  face  that  it  was  given  in 
consideration  of  the  sale  of  the  land,  consti- 
tuted one  contract    The  agreement  by  the 
grantee  for  the  grantor  to  have  certain  priT- 
lieges  of  pasturage,  hunting,  and  fishing  re- 
served them  to  her  as  completely  as  if  that 
agreement  had  been  inserted  in  the  deed  it- 
self, so  f&r  as  the  parties  were  concerned. 
A  contract  does  not  have  to  be  contained  in 
a  single  paper.    Where  it  is  contained  in  two 
papers,  one  a  conveyance,  and  the  other  an 
agreement  that  the  grantor  shall  retain  cer- 
tain rights  of  use,  both  papers  being  execut- 
ed simultaneously  as  part  of  one  transac- 
tion, and  the  agreement  referring  to  the  con- 
veyance, as  between  the  parties,  they  wll]  be 
construed  together.    So  construed,  the  paper 
which  was  executed  in  this  case  by  the  de- 
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fendant  (the  grantee)  to  the  plaintiff  (the 
grantor)  was  based  on  a  legal  consideration. 
The  agreement  therein  became  one  of  the 
terms  of  the  contract  between  the  parties, 
and  it  could  no  more  be  repudiated  by  the 
defendant  (the  grantee),  by  declaring  that  he 
had  received  nothing  in  payment  for  the 
making  of  the  paper,  than  if  the  deed  itself 
had  contained  the  reservation  of  the  same 
rights  to  the  plaintiff  (the  grantor).  Had 
this  provision  been  included  in  the  deed,  it 
would  hardly  be  contended  that  the  grantee 
could  rid  himself  of  if  by  being  allowed  to 
testify  that  such  reservation  was  without 
consideration.  Harrison  v.  Tate,  100  Ga. 
383,  28  S.  E.  227;  Wellmaker  v.  Wheatley, 
123  Ga.  201,  51  S.  E.  436;    Baker  v.  Davis, 

127  Ga.  649(7),  57  S.  B.  62;  McAuUffe  v. 
Vaughan,  135  Ga.  853,  70  S.  B.  322,  33  L.  R. 
A,  (N.  S.)  255,  Ann.  Gas.  1912A,  290 ;  9  Enc. 
Bv.  382,  364;  4  Enc.  Ev.  200;  9  Cyc.  580; 
4  Wigmore  on  Evidence,  |  2433;  Pierce  v. 
Tidwell,  81  Ala.  299,  2  South.  15;  Carr  v. 
Hays,  110  Ind.  408,  11  N.  E.  25 ;  Dillingham 
V.  Estill,  33  Ky.  (3  Dana)  21.  This  does  not 
conflict  with  the  ruling  in  Goette  v.  Sutton, 

128  Ga.  179,  57  S.  E.  308.  In  that  case  it 
was  not  sought  to  destroy  the  force,  of  a 
conveyance  or  an  agreement  by  showing  that 
there  was  no  consideration  for  it ;  but,  where 
It  was  deemed  legitimate  to  inquire  Into  the 
consideration  of  a  deed  which  conveyed  two 
pieces  of  land,  and  the  consideration  was 
stated  in  a  gross  sum,  It  was  held  that  the 
amount  applicable  to  each  could  be  shown  by 
parol.  From  what  has  been  said  above,  It 
will  appear  that  the  presiding  judge  erred 
in  admitting  the  evidence  of  the  defendant 
that  he  received  nothing  in  payment  for  the 
paper  which  he  executed  to  the  plaintiff  re- 
serving to  her  the  right  of  pasturage,  etc. 
He  also  erred  in  submitting  to  the  jury  the 
question  of  whether  the  paper  was  a  nudum 
pactum. 

[3]  3.  The  deed  from  Gould,  the  defend- 
ant, to  Mrs.  Phillips,  conveyed  the  land  and 
recited  that  the  timber  on  the  land  had  pre- 
viously been  conveyed  to  one  Savage,  with 
timber  rights  and  privileges  to  continue  for 
25  years,  and  with  rights  of  Ingress,  egress, 
etc.,  in  connection  therewith,  and  It  was  pro- 
vided that  the  deed  to  Mrs.  Phillips  did  not 
convey  such  timber.  It  then  proceeded: 
•*Nevertheless  the  said  B.  W.  Gould,  for  him- 
self and  his  heirs  and  assigns,  reserved  and 
does  hereby  convey  to  the  said  Ophelia  R. 
PhilMps  the  right  to  pasture  live  stock  on 
said  land,  the  right  to  cut  small  timber  suf- 
ficient for  fence  posts  to  be  used  on  said 
land,  and  the  right  to  shoot  or  trap  game 
and  fish  upon  said  lands  or  otherwise  law- 
fully capture  the  game."  It  appeared  that 
the  description  in  the  deed  as  originally 
drawn  was  typewritten,  and  that  the  words 
"reserved  and*'  were  interlined  with  pen  and 
ink. 

There  is  nothing  ambiguous  or  doubtful 
about  the  meaning  of  these  clauses  in  the 


deed.  They  recite  that  the  timber  and  cer- 
tain privileges  had  been  conveyed  to  Savage; 
that  Gk>uld  had  reserved  certain  rights  which 
he  *'does  hereby  convey'*  to  Mrs.  Phillips. 
To  admit  parol  evidence  to  show  that  this 
did  not  mean  to  convey  such  rights  to  Mrs. 
Phillips,  but  to  reserve  them  against  her, 
would  not  be  to  construe  the  deed  but  to  de- 
stroy one  of  its  express  terms.  It  was  error 
to  admit  evidence  to  sustain  such  a  construc- 
tion, and  also  In  the  charge  to  submit  that 
theory  to  the  jury.  Even  were  there  an  am- 
biguity in  the  clause  above  Quoted,  it  could 
not  be  explained  by  admitting  evidence  of 
the  defendant  (the  maker  of  the  deed)  as  to 
his  mere  unexpressed  intent. 

[4]  4.  According  to  the  evidence  of  the  de- 
fendant, he  and  Phillips  entered  into  an 
agreement,  before  the  purchase  of  the  land, 
to  the  effect  that  they  should  purchase  title 
to  the  land  at  $2  per  acre,  sell  the  timber 
to  Savage  for  the  same  amount,  and  deliver 
the  land  to  Phillips.  The  defendant  also 
testified  that  Phillips  negotiated  with  the 
owner  of  the  land,  the  present  plaintiff,  and 
that  the  title  was  taken  in  the  name  of  the 
defendant,  because  he  preferred  it  In  re- 
ferring to  paying  a  part  of  the  purchase  price 
for  the  land,  which  was  not  paid  in  cash, 
he  said:  "I  think  we  gave  her  a  duebill 
for  $500  or  $600.  I  cannot  remember  the 
amount  that  was  due.  In  fact,  we  didn't 
have  suflSdent  funds  in  hand,  and  we  were 
wanting  payment  from  Savage  for  sufiScient 
money  to  pay  her."  It  thus  seems  from  the 
defendant's  evidence  that  Phillips  had  an  in- 
terest in  the  transaction,  and  that  a  convey- 
ance to  him  would  not  have  been  without 
a  consideration.  If  he  saw  fit  to  give  his 
interest  or  right  to  his  wife,  and  have  a 
deed  made  to  her,'  instead  of  to  himself,  the 
fact  that  she  paid  nothing  to  the  defendant 
would  not  make  the  conveyance  from  him 
to  her  invalid  as  being  a  nudum  pactum. 
But  even  had  the  conveyance  from  the  de- 
fendant to  Mrs.  Phillips  been  without  con- 
sideration, when  the  defendant  conveyed  the 
land  to  her,  including  the  right  of  pastur- 
age, etc.,  which  he  had  reserved  in  convey- 
ing the  timber  to  Savage,  he  could  not  de- 
fend against  a  suit  by  the  plaintiff,  based 
on  his  contract  with  her,  by  saying  that  he 
had  conveyerf  the  rights  covered  by  that 
contract,  and  thus  elected  to  terminate  it, 
but  had  done  so  without  consideration.  This 
is  not  an  effort  on  his  part  to  cancel  that 
deed  or  to  reform  it.  Neither  is  it  a  contest 
between  the  plaintiff,  as  the  holder  of  the 
contract,  and  the  grantee  under  the  defend- 
ant. Perhaps  the  plaintiff  might  have  claim- 
ed that  Mrs.  Phillips  took  with  notice  of  the 
plaintiff's  rights  under  her  contract  with  the 
defendant,  and  might  have  sought  to  enforce 
such  rights  as  against  the  title  acquired  by 
Mrs.  Phillips.  But  she  was  not  compelled  to 
do  so.  When  the  defendant  made  a  convey- 
ance of  the  rights  of  pasturage,  etc.,  which 
he  had  previously  contracted  should  belong 
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to  the  plaintiff,  she  was  at  liberty  to  treat 
this  a»  a  choice  or  election  on  his  part  to 
terminate  those  rights  and  pay  $400  as  pro- 
vided in  the  contract  This  was  ruled  when 
the  case  was  formerly  here.  The  evidence 
of  the  defendant  showed  that  very  shortly 
after  he  made  the  deed  to  Mrs.  Phillips, 
she  demanded  the  $400  under  the  contract. 

It  was  error  to  admit  evidence  to  the  effect 
that  Mrs.  Phillips  paid  the  defendant  noth- 
ing for  the  land,  and  to  charge  the  Jury  as 
to  the  relative  merits  of  an  unrecorded  con- 
veyance for  value  and  a  subsequent  convey- 
ance without  valuable  consideration. 

[5]  5.  Objection  was  also  made  by  the 
plaintiff  to  the  introduction  by  the  defend- 
ant of  the  agreement  by  the  plaintiff,  made 
about  two  years  after  the  conveyance  by  the 
defendant  to  Mrs.  Phillips,  In  which  the 
plaintiff  recited  that  Mrs.  Phillips  had  pur- 
chased from  the  defendant  without  notice 
of  her  rights  and  desired  to  convey  to  a 
third  person,  and  that  the  plaintiff  disclaim- 
ed any  rights  as  against  such  third  person. 
When  the  defendant  conveyed  away  the 
rights  of  pasturage,  hunting,  and  fishing,  and 
the  plaintiff  elected  to  treat  this  as  a  termi- 
nation of  such  rights  under  her  contract 
with  the  defendant,  and  to  demand  of  him 
the  $400  provided  by  the  contract  to  be  paid 
upon  the  happening  of  such  a  contingency, 
she  could  not  also  claim  that  those  rights 
were  still  existing.  Her  declaration  that 
they  were  not  so  did  not  alter  her  position, 
but  was  in  accordance  with  it  It  was  ex- 
pressly stated,  in  the  writing  which  she 
then  gave,  that  she  did  not  in  any  wise  re- 
lease her  claim  against  the  defendant  Such 
writing  did  not  conflict  with  her  claim 
against  the  defendant,  or  furnish  any  de- 
fense thereto;  and  it  was  error  to  admit 
it  In  evidence,  over  objection. 

The  motion  for  a  new  trial  contains  32 
grounds,  but  the  foregoing  discussion  covers 
the  substantial  points  raised.  It  would  be 
of  no  service  to  take  up  each  ground  and 
discuss  it  separately. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(189  Oa.  522) 

WHITE  V.  LITTLE  et  aL 

HANSON  V.  SAME. 

(Supreme  Court  of  Georgia,     r^b.  27,  1913.) 

(8yttaJ>u9  hy  the  Oowri.) 

1.  Caveat— Will  Contest— Demurrer. 

In  the  case  6rst  above  named,  in  view  of 
the  provisions  of  the  will  and  codices,  and  of 
the  allegations  of  the  caveat,  there  was  no  error 
in  sustaining  the  demurrer  to  the  latter  and 
dismissing  it 

2.  Appeal  and  E2broe  (§§  499,  918*)— Review 
-Questions  Not  Raised  at  Trial— Rul- 
iNos— Presumptions. 

There  was  no  error  in  rejecting  the  amend- 
ments offered  to  the  original  caveat. 

(a)  Where  an  amendment  to  pleadings  is  al- 
lowed, and  error  is  assigned  thereon,  it  is  nec- 


essary to  show  what  objection  was  made  to  such 
allowance,  so  as  to  determine  what  points  were 
raised  and  decided  in  the  trial  court  Other- 
wise, one  objection  might  be  made  there  and 
overruled,  and  in  this  court  an  entirely  different 
objection  might  be  urged,  and  a  reversal  ob- 
tained upon  a  question  never  raised  or  decided 
in  that  court.  McCowan  v.  Brooks,  113  Ga. 
533  (4),  39  S.  B.  115. 

(b)  Where  error  is  assigned  on  the  refusal  to 
allow  an  amendment,  this  reason  does  not  ap- 
ply with  the  same  force.  The  burden  of  show- 
ing error  rests  on  the  excepting  party.  If  he 
excepts  to  the  refusal  to  allow  an  amendment, 
and  does  not  show  the  s^round  or  grounds  of  ob- 
jection made  to  it  in  the  trial  court,  the  re- 
fusal to  allow  it  will  not  be  held  to  be  error, 
if  its  rejection  appears  proper  for  any  reason. 
The  presumption  will  be  that  the  trial  court  re- 
jected it  for  a  proper  reason,  if  there  is  one. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2295-2299,  3710-3712; 
Dec  Dig.  §§  499,  918.*1 

3.  Pleading   (§  223*)— Special  Demxtrrsb— 
Order— Effect. 

If  a  special  demnrrer  is  urged  to  a  petition, 
or  other  pleading,  already  of  file,  attacking  only 
certain  parts  of  it,  and  is  sustained,  the  result 
is  to  elimlDate  the  parts  so  held  bad. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §  5GS ;   Dec.  Dig.  §  223.*] 

4.  Plbadino  (I  238*)— Amendment— B'lUNO. 

If  an  amendment  to  a  pleadinf:  is  offered 
to  the  court  for  the  purpose  of  being  allowed 
and  filed,  which  contains  a  few  proper  allega- 
tions, and  many  that  are  improper  and  should 
not  be  allowed  to  go  before  the  jury,  and  on  ob- 
jection the  improper  allegations  are  pointed  out 
and  ruled  to  be  such,  if  the  party  proposing  the 
amendment  is  unwilling  to  eliminate  the  im- 
proper allegations,  or  to  offer  an  amendment 
without  them,  but  insists  on  the  amendment  ah 
a  whole,  the  court  is  not  required  to  allow  the 
amendment  to  be  filed. 

(a)  This  rule  is  not  to  be  nsed  as  a  means  of 
entrapping  a  pleader,  bo  as  to  merely  intimate 
or  state  that  there  is  some  allegation  which 
ought  not  to  be  in  a  proposed  amendment  that 
is  substantially  proper,  and  thus  leave  him  in 
the  dark  as  to  what  allegation  is  held  improper 
or  necessary  to  eliminate  before  allowance. 

(b)  An  amendment  to  a  caveat  to  the  pro- 
pounding of  a  will  was  offered,  which  consisted 
in  large  part  of  improper  allegations  which 
should  not  have  been  allowed  to  be  filed  and 
sent  out  with  the  jury  as  a  part  of  the  plead- 
ings, and  such  proposed  amendment  was  reject- 
ed, and  the  biU  of  exceptions  complaining  of 
this  ruling  contained  the  following  recital: 
^'Counsel  for  propounders  objected  to  the  allow- 
ance of  said  amendment,  and  for  ground  of  ob- 
jection demurred  orally  to  the  same  as  a  whole, 
and  also  to  the  several  parts  thereof,  stating 
specifically  their  objections  thereto.  After  ar- 
gument had,  the  court  refused  to  alluw  the 
said  amendment  to  the  original  caveat  in  said 
cause,  to  which  judgment  of  the  court  the  de- 
fendant, the  said  Fannie  Hanson  White,  then 
and  there  excepted,  and  now  excepts,  and  savs 
that  the  court  erred  in  refusing  to  allow  the 
above  and  foregoing^  amendment,  filed  as  an 
amendment  to  the  original  caveat  in  said  cause. 
The  court  stated  orally  that,  whece  an  amend- 
ment contained  a  matter  at  the  time  that  was 
good,  but  contained  with  it  matter  that  was  bad, 
the  court  would  not  allow  the  amendment  filed. 
No  offer  was  made  to  amend  said  proposed 
amendment,  except  by  offering  the  amendment 
next  herein  set  out*'  The  grounds  of  objection 
were  not  stated;  nor  did  it  appear  that  the 
party  offering  said  amendment  did  not  know 
which  matter  the  court  held  good  and  which 
bad,  or  did  not  have  ample  opportunity  to  offer 
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an  amendment  without  the  latter.  Held,  that 
the  rejection  of  the  amendment  as  a  whole  will 
not  cause  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §f  602,  620-625 ;   Dec.  Dig.  §  238.*] 

5.  Amendment  to  Pleadino— Rejection—Be- 

▼EBSAL. 

The  rejection  of  the  second  amendment  of- 
fered by  the  caveator  does  not  furnish  grounds 
for  a  reversal,  for  like  reasons. 

6.  Wills  (§  370*)— Review— Evidence. 

A  bill  of  exceptions  set  out  the  sustaining 
of  a  demurrer  to  a  caveat  to  the  propounding  of 
a  will,  and  the  rejection  of  two  proposed  amend- 
ments, and  assisrned  error  on  each  of  the  rulings. 
It  then  proceeded:  "Be  it  further  remembered 
that  during  the  further  progress  of  the  cause 
the  plain tifTs  duly  and  legally  proved  bv  all 
the  witnesses  thereto  the  execution  and  publica- 
tion of  the  will  of  the  said  J.  F.  Hanson  and 
the  codicil  thereto,  which  was  then  and  there 
propounded  for  probate,  the  defendant  offering 
no  testimony^  and  propounders  then  and  there 
introduced  said  will  and  codicil  in  evidence.  The 
court  directed  the  jury  to  find  a  verdict  in  favor 
of  the 'Will,  and  admitting  the  same  to  probate, 
to  which  judgment  of  the  court,  in  so  directing 
the  jury  to  find  a  verdict  in  favor  of  the  will, 
and  admitting  the  same  to  probate,  the  cavea- 
trix.  defendant,  the  said  Mrs.  Bonnie  Hanson 
White,  then  and  there  excepted,  and  now  ex- 
cepts, and  assigns  the  same  as  error.**  Held, 
that  in  the  absence  of  any  brief  of  the  evidence 
introduced,  or  any  negation  that  there  was  evi- 
dence of  testamentary  capacity,  and  in  the  ab- 
sence of  any  attack  on  the  testamentary  capacity 
of  the  testator  in  the  caveat,  or  of  any  specific 
assignment  of  error  on  the  ground  that  there 
was  no  evidence  on  that  subject,  this  court  will 
not  reverse  the  direction  of  a  verdict,  because 
of  the  generality  of  description  of  the  evidence 
as  "duly  and  legally"  proving  execution  and 
publication  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  83« ;    Dec.  Dig.  §  370.*] 

7.  Rulings  in  Cases  Submitted  Togetheb. 

The  foregoing  rulings  in  the  case  first  above 
j^tated  control  the  second. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Will  contests  between  Fannie  H.  Wliite 
and  Estelle  C.  Hanson  and  John  D.  Little 
and  others,  as  executors,  etc.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Guerry,  Hall  ft  Roberts,  of  Macon,  for 
plaintiffs  in  error.  Little  &  Powell,  Payne, 
Little  &  Jones,  King,  Spalding  ft  Underwood, 
and  John  1*.  Hopkins  &  Sons,  all  of  Atlanta, 
for  defendants  In  error. 

FISH,  C.  J.  Judgment  afl^med.  All  the 
Justices  concur. 

(139  Oa.  410) 

ALABAMA  GREAT  SOUTHERN  R.  CO.  v. 

McKENZIE  et  al. 

(Supreme  Court  of  Georgia.     Feb.  11,   1913.) 

(Syllahua  by  the  Court,) 

1.  Carbiers   (§   79*)— Carriage   or   Goods- 
Connecting   Carriers— Selecting   Route. 
If  a  shipper  does  not  route  his  shipment, 
the  carrier  may   select   the   route,  if   there  be 
more  than  one.     But  he  must  exercise  the  op- 


tion of  selection  reasonably  under  the  circum- 
stances, to  the  best  interests  of  the  consignee 
and  shipper,  and  not  to  their  disadvantage,  un- 
less in  good  faith  and  under  circumstances 
which  seem  to  require  it. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |  274 ;   Dec  Dig.  |  TO.*] 

2.  Carriers  <§|  89.  94*>-<;abriaos  of  Gooqs 
— Delivebt  to  Consioneb— "Conversion." 

Where  a  carrier  offers  delivery  of  goods  to 
a  consignee,  who  refuses  to  accept  them,  the 
carrier  is  chargeable  with  the  duty  of  notifying 
the  shipper,  with  reasonable  promptness,  that 
the  goods  are  held  subject  to  his  order.  The 
I>erishable  nature  of  the  goods  will  not  excuse 
the  omission  of  the  carrier  to  give  this  notice 
where  it  is  practicable  to  do  so,  and  will  not 
authorize  the  carrier  to  sell  them.  If  the  car- 
rier does  sell  them  without  notice,  when  it  is 
practicable  to  give  such  notice^  such  sale  is  a 
conversion,  and  makes  the  carrier  liable  for  the 
value  of  the  goods  at  the  time  of  his  derelic- 
tion of  duty.  And,  where  the  carrier  sells 
without  notice  to  the  shipper,  the  burden  is  on 
him  to  show  inability  to  communicate  with  the 
shipper,  as  well  as  an  emergent  condition  re- 
quiring a  sale  to  prevent  loss. 

(a)  The  facts  of  this  case  do  not  bring  it 
within  the  operation  of  Civil  Code  1910,  f  2758, 
even  if  that  section  be  applicable  to  a  shipment 
between  points  in  other  states. 

(b)  The  charge  of  the  court  on  the  measure 
of  damages  was  more  favorable  to  the  defend- 
ant than  it  was  entitled  to,  and.  under  the 
facts,  will  not  require  a  new  trial,  though  it 
was  not  entirely  accurate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  324-330,  367-395,  456 ;  Dec.  Dig. 
§§   89.  94.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1662-1670 ;   vol.  8,  p.  76ia] 

3.  Evidence    (§    544*)— Trial    (§    139*)— Ex- 
pert Testimony— Subject-matter. 

A  witness  with  20  years'  experience  in  the 
business  of  handling,  buying,  and  selling  fruit, 
and  who  professes  to  know  from  given  data  the 
cause  of  decay  in  a  shipment  of  peaches,  may 
qualify  as  an  expert.  The  ultimate  weight  to 
be  given  to  his  opinion  is  for  the  jury,  who 
may  accept  it,  or  reject  it,  and  act  upon  their 
own  judgment  as  applied  to  the  general  evi- 
dence in  the  case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent;  Dii?.  |  2350:  Dec.  Dig.  J  544  ;♦  Trial, 
Cent.  Dig.  §§  332,  333,  338-341,  365 ;  Dec.  Dig. 
§  139.*] 

4.  Carriers  (S  104*)— Careiaqb  or  Goods- 
Action  FOR  Delay. 

In  an  action  for  damages  accruing  from 
delay  in  transportation,  it  is  a  proper  matter  of 
inquiry  as  to  the  time  ordinarily  required  for 
carriage  between  two  points,  the  preparations 
made  by  the  carrier,  the  effort  at  dispatch,  the 
character  of  the  fraght,  and  kindred  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  439-447,  459^61;  Dec  Dig.  i 
104.*] 

5.  SuFFiciENOT  or  EviDENOB— Grounds  roR 
New  Trial. 

The  evidence  supports  the  verdict,  and  the 
grounds  of  the  motion  for  new  trial  present  no 
sufficient  reason  for  disturbing  the  verdict 

Error  from  Superior  Court,  Dade  County ; 
A.  W.  Flte,  Judge. 

Action  by  Marshall  McKenzie  and  others 
against  the  Alabama  Great  Southern  Rail- 
road Company.  Judgment  for  plalntiCPR,  and 
defendant  brings  error.     Affirmed. 


•For  other  eamm  sm  same  topio  and  itction  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Bertee  ft  Rep*r  Indexes 


<)48 


77  SOUTHEASTERN  REPORTER 


(Ga. 


Maddoz,  McOamy  ft  Shumate,  of  Dalton, 
for  plaintiff  in  error.  Foust,  Payne  ft  Tatum, 
of  Chattanooga,  Tenn.,  for  defendants  in  er- 
ror. 

EVANS,  P.  J.  McKensie  and  Towers  sued 
the  Alabama  Qreat  Southern  Railroad  Com- 
pany to  recover  damages  resulting  from  a 
failure  to  promptly  transport  a  car  load  of 
peaches  from  Ft  Payne,  Ala.,  to  Providence, 
H.  I.  It  was  alleged  that  the  defendant  was 
negligent  in  that  it  failed  to  transport  the 
peaches  within  a  reasonable  time  and  to  keep 
the  car  properly  refrigerated.  When  the 
peaches  were  tendered  to  the  consignee,  he 
refused  to  accept  them  because  of  their  dam- 
aged condition.  They  were  afterwards  sold 
by  the  railroad  company,  and  the  net  pro- 
ceeds were  insufficient  to  pay  the  freight 
charges.  The  jury  returned  a  verdict  for  the 
plaintiffs.  A  motion  for  a  new  trial  was 
made  by  the  defendant  and  was  overruled. 

[1]  1.  The  consignor  did  not  route  the 
peaches,  and  it  appeared  that  the  Initial  car- 
rier had  a  choice  of  routes.  Where  a  carrier 
has  an  option  in  the  selection  of  routes,  he 
must  exercise  It  reasonably,  under  the  dr- 
oumstances,  to  the  best  interests  of  the  con- 
signee and  the  shipper.  It  would  be  a  breach 
of  contract  to  exercise  it  to  the  disadvantage 
of  the  consignee  or  shipper  unless  this  be 
done  in  good  faith  and  under  circumstances 
which  seem  to  require  it  Stewart  v.  Comer, 
100  Ga.  754,  28  S.  B.  461,  62  Am.  St  R^. 
353.  One  of  the  issues  in  the  case  was  the 
proper  routing  of  the  peaches,  and  whether 
there  was  a  delay  in  transportation,  conse- 
quent upon  such  routing,  proximately  caus- 
ing the  damage  complained  of ;  and  the  court 
did  not  err  in  giving  an  Instruction  convey- 
ing this  legal  proposition. 

[2]  2.  A  bailment  of  goods  to  a  carrier  <x>n- 
fers  no  power  of  sale.  The  contract  relates 
to  their  transportation ;  and  the  carrier  has 
no  implied  right  to  sell  them  under  ordinary 
circumstances.  If  the  consignee  rejects  the 
goods,  the  carrier's  liability,  as  such,  ceases, 
and  he  becomes  liable  as  a  warehouse- 
man. As  such  warehouseman  he  is  charge- 
able with  the  duty  of  notifying  the  con- 
signor of  the  consignee's  refusal  to  accept 
the  goods,  and  with  the  forth^  duty  of 
holding  the  same  subject  to  the  order  of 
the  consignor.  Am.  Sugar  Refining  Co.  v. 
McGhee,  96  Ga.  27,  21  S.  B.  38a  It  mat- 
ters not  whether  the  cause  of  the  rejection 
of  the  goods  by  the  consignee  be  attributed 
to  their  damaged  condition  or  to  the  con- 
signee's arbitrary  refusal  to  accept  delivery. 
A  consignee  cannot  abandon  the  goods  to  the 
carrier  because  they  may  be  in  a  damaged 
condition,  where  that  condition  is  not  such 
as  to  pracLically  destroy  their  value.  Wilen- 
sky  V.  Central  of  Georgia  Ry.  Co.,  136  Ga. 
889.  72  S.  B.  418.  Ann.  Cas.  1912D.  271. 
When  the  carrier  offers  delivery  to  a  con- 
signee, who  refuses  to  accept  the  goods,  the 
rarrier  is  chargeable  with  the  duty  of  not!- 


tying  the  shipper  that  the  goods  are  held 
subject  to  his  order.  After  rejection  by  the 
consignee,  the  carrier  holds  the  goods  for 
the  consignor;  and  it  would  be  a  breach  of 
trust  for  the  carrier  to  sell  the  shipper's 
goods  without  notice  to  him,  unless  the  stress 
of  circumstances  be  such  as  to  Justify  the 
carrier  in  assuming  the  place  of  the  owner 
respecting  the  preservation  of  the  goods  or 
the  protection  of  the  owner.  An  exception  to 
the  general  rule  which  permits  a  carrier  to 
sell  the  goods  in  case  of  an  emergency  was 
first  evolved  In  fixing  the  liability  of  a  car- 
rier by  sea.  The  reason  of  the  rule  is  thus 
succinctly  stated  by  Cockburn,  C.  J.,  in  No- 
tara  v.  Henderson,  Ia  R.  5  Q.  B.  346:  "In 
every  contract  to  carry  freight,  there  is  an 
implied  obligation  on  the  part  of  the  ship- 
owner that,  in  the  event  of  any  disaster  hap- 
pening to  the  ship  or  cargo  in  a  port  where 
correspondence  cannot  be  had  with  the 
freighter,  the  master  shall  act  as  his  agent 
and  use  his  best  efforts  for  the  protection 
and  preservation  of  the  cargo.  He  must,  in 
such  an  emergency,  put  himself  in  the  place 
of  the  owner  of  the  cargo,  and  do  what  the 
latter,  as  a  prudent  man,  would  himself  do 
for  his  own  interest,  if  he  were  present" 
The  exception  rests  upon  an  impossibility  to 
give  notice  to  the  shipper,  and  an  emergent 
condition  requiring  the  prompt  exercise  of 
discretion  by  the  carrier.  Though  the  goods 
be  perishable,  nevertheless  the  shipper  must 
be  notified,  whenever  practicable^  before  the 
carrier  may  legally  sell  them.  **In  order  to 
Justify  the  act  of  the  carrier  in  making  a 
sale  of  the  goods,  and  to  establish  his  title 
to  them,  the  purchaser  must  show  that  there 
was  a  necessity  for  the  sale,  arising  from 
the  perishable  nature  of  the  property,  which 
made  its  preservation  for  the  owner  impracti- 
cable, or  that,  from  that  or  some  other  cause, 
it  was  neither  possible  to  proceed  with  the 
transportation  nor  to  store  it;  that  the  car- 
rier has  acted  in  good  faith  and  with  sound 
discretion;  and  that  it  was  impossible  to 
communicate  with  the  owner  and  to  receive 
Instruction  from  him  as  to  the  course  to  be 
pursued,  without  occasioning  a  delay  which 
the  drcumstances  and  condition  of  the  prop- 
erty would  not  admit  And  whether,  undtf 
all  the  circumstances,  these  conditions  exist- 
ed to  Justify  the  sale  is,  when  the  action  is 
one  at  law,  a  question  of  fact  to  be  determin- 
ed by  the  Jury,  under  proper  instructions  by 
the  court"  2  Hutchinson  on  Carriers,  |  790. 
The  evidence  discloses  that  no  effort  was 
made  by  the  carrier  to  notify  the  shipper 
that  the  consignee  had  rejected  the  peaches. 
Of  his  own  motion  the  carrier  sold  the 
peaches  two  or  three  days  after  their  rejec- 
tion by  the  consignee,  and  the  net  amount  of 
the  sale  was  $227.07,  which  was  insufficient 
to  pay  the  freight  charges.  In  this  day  of 
progress,  when  the  whole  country  is  travers- 
ed by  a  network  of  wires,  we  cannot  assume 
that  instant  telegraphic  oommaiiication  with 


Ga.) 


WARD  V.  CITY  OF  JACKSON 


649 


the  shipper  was  Impossible.  The  burden  was 
on  the  carrier  to  show  that  it  was  impossible 
or  impracticable  to  notify  the' shipper;  and 
the  testimony  fails  to  disclose  that  any  effort 
was  made  by  the  carrier  to  notify  the  ship- 
per that  the  peaches  had  been  refused  by  the 
consignea  A  sale  under  these  circumstances 
would  amount  to  a  conversion;  and,  if  the 
carrier's  negligence  was  responsible  for  the 
deteriorated  condition,  he  would  be  liable  for 
the  market  value  of  the  peaches.  The  meas- 
ure of  damages  laid  down  by  the  court  was 
more  favorable  to  the  carrier  than  he  was 
entitled  to  have  presented ;  and,  as  the  mar- 
ket value  of  the  peaches  was  proved  to  be 
much  in  excess  of  the  verdict,  the  instruction 
of  the  court  on  the  subject,  though  not  alto- 
gether accurate,  should  not  cause  a  new 
triaL 

We  have  before  us  section  2758  of  the  Civil 
Code,  which  provides  that  whenever  the  prop- 
erty transported  is  fruit,  and  it  is  not  deliver- 
ed, the  same  may  be  sold  at  public  outcry  on  24 
hours'  notice  of  sale.  Even  if  this  section  be 
applicable  to  a  shipment  between  points  lo- 
cated in  other  states,  or  to  any  interstate 
shipment,  the  range  of  the  evidence  does  not 
bring  the  case  within  its  terms. 

[3]  3.  A  witness  who  had  20  years'  experi- 
ence in  the  handling  of  fruit  as  a  dealer,  dur- 
ing which  time  he  had  received  many  ship- 
ments by  rail,  and  who  inspected  the  peaches 
shortly  after  the  arrival  at  destination  after 
testifying  about  the  size,  color,  and  condition 
of  the  peaches,  was  permitted  to  give  his 
opinion  that  the  peaches  were  in  a  decayed 
or  unsound  condition  because  they  were  so 
long  in  transit  This  testimony  was  ob- 
jected to  on  the  ground  that  the  witness  did 
not  qualify  as  an  expert,  and  gave  no  facts 
upon  which  his  opinion  was  based.  An  ex- 
pert is  one  who,  by  habits  of  life  and  busi- 
ness, has  a  pecuUar  skill  in  forming  an  opin- 
ion on  the  subject  in  dispute.  White  v. 
Clements,  39  Ga.  232.  The  witness  was  an 
experienced  fruit  dealer,  and  his  testimony 
concerned  a  matter  within  the  scope  of  his 
business ;  and  we  think  he  sufficiently  quali- 
fied as  an  expert  witness.  The  basis  of  the 
opinion  of  an  expert  witness  is  upon  facts 
within  the  knowledge  of  the  witness,  as  ob- 
served by  him,  or  upon  facts  hypothetically 
stated.  When  the  testimony  of  an  expert 
witness  is  offered,  and  objection  is  made  to 
his  qualification  to  testify  as  such,  this  pre- 
liminary question  is  to  be  decided  by  the 
court  No  fixed  rule  or  nice  distinction  can 
be  established  by  which  the  trial  judge  shall 
determine  the  exact  amount  of  knowledge, 
experience,  and  skill  a  witness  must  have  be- 
fore he  can  qualify  as  an  expert  After  the 
evidence  is  in,  the  ultimate  w^ght  to  be  giv- 
en to  it  is  for  the  jury,  who  may  accept  it, 
or  reject  it,  and  act  upon  their  own  Judgment 
as  applied  to  the  general  evidence  in  the 
case.    The  Conqueror,  166  U.  S.  133,  17  Sup. 


Ct  510,  41  L.  Ed.  937.  The  accuracy  or  In- 
accuracy of  the  expert's  deduction  is  not  a 
criterion  for  or  against  the  admissibility  of 
the  evidence. 

[4]  4.  The  plaintiffs  were  pressing  the  con- 
tention that  the  defendant  company  recogniz- 
ed that  fruit  was  entitled  to  receive,  and  did 
receive,  more  rapid  transportaiUon  .than 
freight  which  was  not  of  a  perishable  nature, 
and  asked  a  witnes  if  the  railroad  company 
between  the  initial  and  delivery  points  of 
this  shipment  did  not  give  a  preference  to 
fruit  over  other  classes  of  freight  The  wit- 
ness made  answer  that  "they  claim  to  put  on 
the  through  fast  train."  This  evidence  was 
objected  to  because  it  evinced  a  purpose  to 
set  up  a  special  contract  when  none  was  al- 
leged. We  do  not  think  so.  The  purpose  of 
this  testimony,  and  its  clear  import,  was  not 
to  set  up  a  special  contract  for  this  shipment,, 
but  to  develop  facts  as  tending  to  show  that 
the  carrier  classified  perishable  goods  dif- 
ferently from  nonperishable  goods,  and  fur- 
nished transportation  facilities  In  keeping 
with  such  classification.  In  an  action  for 
damages  accruing  from  delay  In  transporta- 
tion, it  is  a  proper  matter  of  inquiry  as  to 
the  time  ordinarily  required  for  carriage  be- 
tween two  points,  the  preparations  made  by 
the  carrier,  the  effort  at  dispatch,  the  charac- 
ter of  the  freight,  and  kindred  circumstances. 
Columbus  &  Western  Ry.  Co.  v.  Flournoy,  75 
Ga.  745. 

[B]  6.  The  evidence  authorised  the  verdict, 
and  the  grounds  of  the  motion  present  no 
sufficient  reason  for  another  trial. 

Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  cod- 
cur. 


02  Oa.  App.  481> 
WARD  V.  CITY  OP  JACKSON.  (No.  4,444.) 
(Court  of  Appeals  of  Georgia.    March  18,  1913.) 

(ByUahut  hy  the  OowrtJ 

1.  Criminal  Law  (§   540*)   —  ESvidbhob  — 
Weight  and  Sufficienot. 

The  guilt  or  innocence  of  one  accused  of 
crime  is  not  determined  by  the  number  of  wit- 
nesses testifying  as  to  the  particular  facts  evi- 
dencing guilt 

[EM.  Note.— For  other  cases,  see  Crimina} 
Law,  Cent  Dig.  |i  1249,  12M;  Dec  Dig.  t 
540.*] 

2.  Criminal  Law  (§  1169*)— Wbtt  of  Bbbob— 
lUviEw— Questions  of  Fact. 

The  rule  in  this  court  is  that.  If  there  i» 
any  evidence  to  authorize  the  conviction,  the 
verdict  will  not  be  set  aside,  unless  some  ma- 
terial error  of  law  has  been  committed. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3074r-3083;  Dec  Dig.  & 
1159.*] 

8.  Criminal  Law  (§  1158*)— Writ  of  Errors- 
Review— Questions  OF  Fact. 

A  judgment  of  conviction  in  a  municipal 
court  will  not  be  set  aside  merely  because  the 
mayor,  in  rendering  judgment,  expresses  some 
doubt  as  to  the  guUt  of  the  accused.    His  Judg- 
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ment  precludes  any  investigation  into  his  mental 
attitude. 

[£3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Vig.  §S  3061-3066,  3070,  3071,  3074 ; 
Dec  Dig.  I  1158.*] 

Error  from  Superior  Conrt,  Butts  Coun- 
ty ;   Robt  T.  Daniel,  Judge. 

Beatrice  Ward  was  convicted  of  violating 
an  orditnance  of  the  City  of  Jackson,  and 
brings  error.    Affirmed. 

C.  L.  Redman,  of  Jackson,  for  plaintilf  In 
error.  J.  T.  Moore,  of  Jackson,  for  defend- 
ant in  error. 

RUSSELL,  J.   Judgment  affirmed. 


(12  Ga.  App.  497) 
MATHIS  V.  HARRBLL  et  aL    (No.  4,570.) 

(Court  of  Appeals  of  Georgia.    March  18^ 

1913.) 

(ByUabuM  ly  the  Court.) 

Bbokers  (S  42*)— Right  to  Compbwsation— 

Payment  or  Occupation  Tax. 

This  was  a  suit  by  a  real  estate  broker  or 
agent  to  recover  commissions.  The  uncontro- 
verted  evidence  shows  that  the  plaintiff  was 
located,  with  an  oihce  and  place  of  business,  in 
Quitman,  Brooks  county,  Ga.;  that  as  such  he 
negotiated  and  consummated  a  sale  for  the  de- 
fendant of  a  plantation  located  in  Grady  coun- 
ty, Ga.;  and  that  pending  the  negotiations  he 
visited  the  latter  county,  for  the  purpose  of 
making  the  sale.  He  had  paid  his  occupation 
tax  in  Brooks  county,  as  a  real  estate  broker 
or  agent,  but  he  had  not  paid  any  tax  as  such 
in  the  county  of  Grady.  Civil  Code  1910,  § 
071,  provides  for  a  tax  upon  such  brokers  or 
agents  as  follows:  "Upon  every  person  or  firm 
engaged  in  the  business  of  buying  or  selling 
real  estate  on  commission,  *  ,*  *  .the  sum 
of  ten  dollars  for  each  county  in  iohich  he  or 
they  may  conduct  said  business,*^  Held,  un- 
der this  section  of  the  Code  and  the  admitted 
facts,  a  nonsuit  was  properly  awarded.  Ford 
V.  Thomason,  11  Ga.  App.  359,  75  S.  E.  269. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  43;   Dec.  Dig.  §  42.*] 

Error  from  City  CJourt  of  Cairo;  J.  R. 
Singletary,  Judge. 

Action  by  J.  B.  Mathis  against  Sam  Har- 
rell  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

R.  C.  Bell  and  J.  S.  Weathers,  both  of 
CSairo,  for  plaintiff  In  error.  R.  R*  Terrell, 
of  Whlgham,  for  defendants  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


C12  Ga.  App.  496) 

TOLLER  V.  HEWITT.     (No.  4,561.) 

(Court  of  Appeals  of  Georgia.    March  18, 

1913.) 

(8yUdbu9  Ity  the  Court  J 

1.  Bills  and  Notes  (|  97*)— Consideration 
—Seal. 

Either  want  or  failure  of  consideration 
may  be  shown  in  defense  to  an  action  on  a 
promissory    note,    though    the   note    be   under 


seaL    Baggs  v.  Funderburke,  11  6a.  App.  173, 
74  S.  E.  937. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Die.  f§  16^-173,  175-181,  185- 
192,  19^198,  m  202-205,  208-212,  1372- 
1376;   Dec.  Dig.  |  97.*1 

2.  Evidence  (§§  402,  441,  442*)— Pabol  Evi- 
dence AFFBCTiNa  Wbitinos  —  Bills  and 
Noixs. 

A  purchase-money  note,  which  purports 
to  contain  the  terms  of  the  sale,  cannot  be 
varied  or  added  to  by  paroL  Hence,  where  the 
purchase!:  of  an  article  gives  his  note,  and 
therein  accepts  a  limited  warranty,  and  stip- 
ulates not  to  exact  anything  beyond,  he  will 
not  be  allowed  to  Introduce  parol  proof  of 
representations  or  warranties  not  embraced  in 
the  note.  But,  where  a  note  given  for  the 
purchase  price  of  a  horse  contains  no  war- 
ranty of  soundness,  the  purchaser  may,  in  de- 
fense to  an  action  on  the  note,  plead  and  prove 
the  breach  of  an  express  warranty  of  this  char- 
acter. Pryor  v.  Ludden,  134  Ga.  288,  67  S.  B. 
654,  28  L.  R.  A.  (N.  S.)  267;  Anthony  v.  Cody. 
135  Ga.  329.  69  S.  E.  491;  Tygart  v.  Sutton, 
8  Ga.  App.  20.  68  S.  E.  488;  Whigham  v.  HaU, 
8  Ga.  App.  509,  512,  70  S.  B.  23. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1719,  1723-1763,  1765-1845, 
1874-1897,  2030-2047;  Dec  Dig.  §{  402,  441, 
442.*] 

3.   SUFFICIENCT  OF   EVIDENCE— NO  ErBOB. 

No  error  of  law  was  committed,  and  the 
evidence  authorized  the  verdict. 

Error  from  City  Ckmrt  of  Jefferson;  G. 
A.  Johns,  Judge. 

Action  by  J.  T.  Toller  against  B.  Hewitt. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Robt  L.  Cox,  of  Monroe,  for  plaintiff  In  er- 
ror. Thos.  J.  Shackelford,  of  Athens,  and 
Lewis  C.  Russell,  of  Winder,  for  defendant 
In  error. 

POTTLE,  J.    Judgment  affirmed. 


(12  Ga.  App.  496) 
HINKLB  V.  SMITH. 
(Court  of  Appeals  of  Georgia.    March  18,  1913.) 

(Syllahua  hy  the  Court.) 

Physicians  and  Subqeons  (§  14*)— Actions 
FOB  MalpbacticE'Instbuctions. 

The  evidence  authorized  a  finding  that  the 
plaintiff  had  been  damaged  by  reason  of  unskill- 
ful surgical  treatment  by  the  defendant.  E>Fen 
if  the  instructions  of  the  court  to  the  jury  which 
are  complained  of  could  be  construed  as  sub- 
mitting to  the  jury  the  issue  as  to  whether  the 
defendant  possessed  reasonable  surgical  sldlU 
they  were  not  erroneous.  The  jury  being  au- 
thorized to  find  that  the  defendant  failed  to 
exercise  a  reasonable  degree  of  care  and  skill, 
it  is  wholly  immaterial  whether  the  injury  to 
the  plaintiff  resulted  because  the  defendant  did 
not  possess  reasonable  skill  as  a  surgeon,  or 
whether,  having  such  skill,  he  failed  to  exercise 
reasonable  care  in  the  treatment  of  the  plaintiff. 
One  undertaking  to  practice  medicine  or  surgery 
"must  bring  to  the  exercise  of  his  profession  a 
reasonable  degree  of  care  and  skilL*'  Civil 
Code  1910,  1  4427 ;  Akridge  v.  Noble,  114  Ga. 
919,  41  S.  E.  78.  If,  in  performing  an  opera- 
tion, a  surgeon  fails  to  exercise  such  a  degree 
of  care  or  skill,  he  will  be  liable  for  any  damage 
which  may  ensue,  without  reference  to  whether 
he  did  not  possess  the  requisite  amount  of  skill 


*For  oUier  cems  see  samft  topic  and  section  NUMBER  In  Doc  Dig.  ft  Am.  Dig.  K«y-No.  Borl«s  ft  Rep'r  Indczct 
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or  whether  he  negligently  failed  to  exercise  skill 
which  he  did  possess.  The  evidence  was  con* 
dieting,  but  the  evidence  for  the  plaintiff  sup- 
ported her  contention  that  she  sustained  damage 
by  reason  of  the  nnskUlful  manner  in  which  her 
dislocated  shoulder  was  reset  by  the  defendant 
although  a  finding  would  have  been  authorized 
that  the  shoulder  was  properly  set,  and  the 
plaintifTs  injury  was  the  result  of  a  redisloca- 
tion,  brought  about  from  causes  over  which  the 
defendant  had  no  controL  The  requests  to 
charge,  even  if  legal  and  pertinent,  were  fully 
covered  by  the  charge  given.  No  reason  appears 
for  reversing  the  jud^ent  overruling  the  mo- 
tion for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeoni,  Gent  Dls*  ||  21-30;  Dee.  Dig.  | 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  A.  M.  Smith  against  A.  B.  Hin- 
kle.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Ross  &  Parks,  of  Macon,  for  i^aintlff  in 
error.  B,  D.  Feagin,  of  Macon,  for  defendant 
in  error. 

POTTLB,  J.    Judgment  affirmed. 


(IS  G<L  App.  480) 

JACKSON  T.  STATE.     (No.  4,509.) 
(Court  of  App'eals  of  Georgia.    March  18, 1913.) 

(Syllahut  hy  the  Court.) 
CanaNAL   Law    (§    1169*)— Illegal   Salb— 

EVIDENCK— HaBMLSSS  EBBOB. 

On  the  trial  of  one  accused  of  the  sale  of 
intoxicating  liquor,  evidence  that  there  had  been 
found  on  his  premises,  about  a  year  before  this 
sale  was  alleged  to  have  taken  place,  about  2V^ 
pints  of  whisky,  several  old  bottles  which  had 
previously  contained  whisky,  two  large  cartons 
which  haid  been  opened,  and  about  15  old  bot- 
tles in  a  loft,  was  irrelevant;  yet  the  error 
in  the  admission  of  such  testimony  will  not  re- 
quire the  grant  of  a  new  trial,  there  being  posi- 
tive evidence  authorizing  a  finding  that  the  sale, 
as  alleged  in  the  indictment,  had  taken  place. 

[E3d.  Note.-rFor  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  |f  3088,  3130,  3137-3143 ;  Dec. 

Dig.  I  iieo.*] 

Error  from  City  Conrt  of  Madison;  K,  S. 
Anderson,  Judge. 

William  Jackson  was  convicted  of  an  il- 
legal sale  of  liquor,  and  brings  error.  Af- 
firmed. 

E.  W.  Butler,  of  Madison,  for  plaintiff  In 
error.  F.  C.  Foster,  Sr.,  and  A«  Q.  Foster, 
SoL,  both  of  Madison,  for  the  State 

RUSSELL,  J.    Judgment  afl9rmed. 


(12  Oa.  App.  482) 

KING  v.  STATBl     (No.  4,470.) 
(Conrt  of  Appeals  of  Georgia.    March  18, 1913.) 

(8yUahu8  hy  the  Court,) 

I.  Husband  and  Wifb  (5  305*)— Abandon- 
ment—Defenses. 

A  Judgment  for  alimony  is  not  necessarily 
a  bar  to  a  prosecution  for  abandonment. 

[Ed.    Note. — For   other    cases,    see    Husband 
and  Wife,  Cent  Dig.  §  1103 ;  Dec.  Dig.  §  305.*] 


2.  Husband  and  Wife  ({  305*)— Abandon- 
ment OF  GniLDBEN— Defenses. 

Without  reference  to  the  effect  generally 
of  a  judgment  for  alimony  upon  a  prosecution 
for  abandonment,  a  judgment  for  alimony 
against  the  accused  and  in  favor  of  his  wife  and 
children  would  constitute  no  defense,  where  it 
appeared  that  after  the  rendition  of  such  judg- 
ment he  abandoned  his  children,  leaving  them 
in  a  dependent  condition,  and  failed  to  comity 
with  the  judgment.  While  it  appears  in  the 
present  case  that  the  accused  partially  satisfied 
the  judgment  for  alimony^  there  was  evidence 
that  he  had  not  paid  the  judgment  in  full,  and 
that  he  had  abandoned  his  children,  leaving 
them  at  that  time  in  a  dependent  condition. 

[Ed,  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §  1103 ;   J>ec  Dig.  f  305.*] 

Error  from  City  Conrt  of  Jackson;  H.  M. 
Fletcher,  Judge. 

Ben  King  was  convicted  of  an  abandon- 
ment of  his  children,  and  brings  error.  Af- 
firmed. 

W.  BL  Watkins,  of  Jackson,  for  plaintiff 
in  error.  Cl  L.  Redman,  SoL,  of  Jackson*  for 
the  State. 

RUSSBLL,  J.    Judgment  affirmed. 


02  Cku  App.  4SS) 
SMITH  v.  STATBL     (No.  4,490.) 
(Court  of  Appeals  of  Georgia.    March  18, 1913.) 

(SyllabuB  hy  the  Court,) 

1.  iNTOZiCATiNa  LiQUOBS  (§  233*>— Illsoal 
Sals— E2VIDENCE. 

On  the  trial  of  one  charged  with  the  sale 
of  intoxicating  liquor,  evidence  that  on  the 
premises  where  the  sale  was  alleged  to  have 
been  made  were  found  numerous  empty  bottles 
which  had  contained  whisky,  and  other  bottles 
and  jugs  which  did  contain  whisky,  was  admis- 
sible in  corroboration  of  the  testimony  in  behalf 
of  the  state  that  a  sale  had  been  made. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,   Cent  Dig.  §{  293-297,  298^;    Dec. 

Dig.  I  iss*^ 

2.  Review  on  Appeal. 

There  was  no  material  error  of  law,  and 
the  evidence  authorized  the  verdict. 

Elrror  from  Superior  Court,  Bloyd  County; 
J.  W.  Maddoz,  Judge. 

Will  Smith,  alias  Walton,  was  convicted  of 
an  illegal  sale  of  liquor,  and  brings  error. 
Affirmed. 

£^ubank8  &  Mebane,  of  Rome,  for  plaintiff 
in  error.  J.  W.  Bale,  Sol.  Gen.,  of  Rome, 
for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


OS  Oa.  App.  4»2) 
LAW  V.  LEROUX.     (No.  4,553.) 
(Court  of  Appeals  of  Georgia.    March  18,  1913.) 

(SylldbuB  by  the  Court,) 

Bills  and  Notes  (|  92*)— Consideration. 

Several  persons  executed  a  note  to  a  bank 
to  raise  a  fund  to  pay  a  debt  due  by  a  third 
person  to  his  employer.  To  protect  the  makers 
against  loss,  subscriptions  were  solicited  from 
other  friends  of  the  debtor.  The  defendant  sub- 
scribed to  this  fund,  and  executed  a  note  for  the 


^or  other  cams  sm  samft  topic  and  section  NUMBBB  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezes 
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amonnt  of  bis  snbscriptloiL  Held  that,  if  the 
defendant's  note  was  executed  after  the  note 
was  made  to  the  bank  and  the  money  obtained 
thereon,  it  was  without  consideration,  as  no 
benefit  flowed  to  the  maker,  and  the  failure  to 
pay  the  note  did  not  result  in  legal  injury  to 
the  payee.  Civil  Code  1910,  §  4242.  The  rule 
would  be  otherwise  if  the  payee  was  induced  to 
PYecute  his  note  to  the  bank  by  the  defendant's 
promise  to  return  to  him  a  part  of  the  money 
obtained  from  the  bank. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  166-173,  175-212;  Dec. 
Dig.  {  92*} 

Error  from  Superior  Court,  Pulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  T.  C.  Law,  trustee,  against  J. 
W.  Lerouz.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

H.  Jm  Graves,  of  Atlanta,  for  plaintiff  in 
error.  Anderson,  Felder,  Bountree  &  Wilson, 
(Jeo.  P.  Whitman,  and  Felder,  Anderson,  Dil- 
lon &  Whitman,  all  of  Atlanta,  for  defendant 
in  error. 

POTTLE,  J.    Judgment  affirmed. 


(12  Oa.  App.  606) 

BABRETT  y.  STATE.     (No,  4,587.) 
(Court  (tf  Appeals  of  Georgia.    March  18,  1913.) 

(Syllahua  by  the  Court,) 

Arson  (§  37*)-r-BviDENCE. 

There  \va,s  not  sufficient  evidence  of  the 
corpus  delicti  to  authorize  the  conviction  of 
the  accused,  and  no  evidence  to  rebut  the  pre- 
sumption that  the  burning  was  accidental;  nor 
is  there  any  evidence  that  the  defendant  was 
connected  with  the  burning.  The  verdict  of 
guilty  was,  therefore,  unauthorized  by  law. 
Alatthews  v.  State,  10  Ga.  App.  302,  73  S.  B. 
404,  and  citations;  Bines  v.  State,  118  Ga. 
320,  45  S.  E.  376,  68  L.  B.  A.  33,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  §§  71-73;    Dec.  Dig.  §  37.*] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty ;  A.  W.  Fite,  Judga 

Walter  Barrett  was  convicted  of  arson, 
and  brings  error.    Beversed. 

W.  B.  Mann,  of  Dalton,  for  plaintiff  in  er- 
ror. Sam  P.  Maddox,  SoL  Gen.,  of  Dalton, 
for  the  State. 

BUSSBLL^  J.    Judgment  rerersed. 


(12  Oa-  App.  480) 

OPPBNHBIM  T.  STATa     (No.  4,431.) 

(Court  of  Appeals  of  Georgia.    March  18,  1918.) 

(Syllahue  by  the  Court.) 

1.  CamiNAL  Law  (§|  942,  945*)— New  Trial 
—Grounds— Newly  Discovered  Evidence. 
A  new  trial  will  not  be  grninted  on  account 
of  alleged  newly  discovered  evidence  merely  im- 
peaching in  its  character,  or  relating  to  a  mat- 
ter immaterial  to  the  issues  involved  in  the 
trial.  A  new  trial  will  be  grranted  upon  the 
ground  of  newly  discovered  evidence  only  when 
it  appears  that  the  introduction  of  the  evidence 


would  probably,  and,  if  credited,  should,  produce 
a  different  result  on  the  second  triaL 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2316.  2324-2327,  2331,  2332, 
2336;    Dec.  Dig.  §|  942,  946.*] 

2.  Criminal  Law  (|  786*)— Tbial— Instbtjo- 
TiONB— Statement  bt  Accused. 

In  relation  to  the  prisoner's  statement  on 
the  trial,  the  Judge  charged  as  follows:  "He 
has  a  right  to  make  to  the  court  and  jury  such 
statement  in  this  case  as  he  may  deem  proper 
in  his  defense.  It  is  not  made  undjer  oath,  and 
has  only  such  force  as  the  jury  may  think  right 
to  give  it.  The^  may  believe  it  in  preference  to 
the  sworn  testimony  in  the  case."  This  in- 
struction  was  not  erroneous  because,  as  insisted, 
it  might  be  susceptible  to  the  construction  that 
the  prisoner's  statement  could  have  been  made 
under  oath. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.^  §§  1787,  1895-1901,  1960, 
1984 ;    Dec.  Dig.  \  786*] 

3.  Druggists  (§  12*)— Sale  of  MoBPniNV* 
Criminal  Prosecutions— Instructions. 

The  instruction  that  the  jury  should  find 
the  accused  guilty  if  they  found  the  state  had 
shown,  beyond  a  reasonable  doubt,  "that  the 
defendant  sold  morphine  named  in  the  indict- 
ment or  special  presentment,  whatever  it  is," 
is  not  subject  to  the  criticism  that  it  authorized 
the  jury  to  convict  the  accused  without  refer- 
dnce  to  the  article  sold.  The  words  "whatever 
it  is"  obviously  refer  to  the  words  'Indictment 
or  special  presentment." 

[ICd.  Note.— For  other  cases,  see  Druggists, 
Cent.  Dig.  §  11 ;   Dec  Dig.  {  12.*] 

4.  Druggists  (§   12*)- Sale  of  Nabcotics— 
Criminal  Responsibility. 

One  who 'Sells  morphine  to  another,  not  on 
the  order  or  prescription  of  a  licensed  physician, 
dentist,  or  veterinary  surgeon,  is  guilty  of  a 
misdemeanor,  without  reference  to  whether  the 
seller  be  the  proprietor  of  a  drug  store,  or 
merely  the  employ^  of  such  proprietor.  Penal 
Code  1910,  §  459;  Civil  Code  1910,  §  1651. 
The  instruction  of  the  trial  judge  embodying 
the  foregoing  principle  of  law  was  not  subject 
to  the  criticism  that  it  was  argumentative,  or 
contained  an  expression  of  an  opinion,  or  was 
misleading  or  confusing. 

[Ed.  Note'.— For  other  cases,  see  Druggists, 
Cent.  Dig.  §  11;    Dec.  Dig.  |  12.*  ] 

5.  Sufficiency  of  Evidence. 

The  evidence  warranted  the  verdict 

Ehrror  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

&  H.  Oppenbeim  was  conTlcted  of  the  un- 
lawful sale  of  morphine,  and  brings  error. 

Affirmed. 

Bonham  ft  Herzog,  of  Savannah,  for  plain- 
tiff in  error.  Walter  C.  Hartridge,  SoL  Gen^ 
of  Savannah,  for  the  States 

BUSSBUi^  X    Judgment  affirmed. 


(12  CkL  App.  629) 
BAILEnr   V.    STATE.     (No.  4,303.) 
(Ck>art  of  Appeals  of  Georgia.    March  18^  1913.) 

(Syllabus  by  the  Court.) 

CsiMiNAL   XiAw    (§    1159*)— Review— Suffi- 
ciency OF  Evidence. 

There  being  no  evidence  sufficient  to  su- 
thorize  conviction,  the  verdict  finding  the  ac- 
cused guilty  was  contrary  to  law.    Thompson  ▼. 


•For  otb«r  cases  sm  8«me  toplo  and  section  NUMBSA  (n  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezea 
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State,  6  Ga.  App.  7.  62  B.  B.  571 ;    BiEooie  v. 
State,  8  Ga.  App.  113,  68  S.  B.  616. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  3074-^083;  Dec.  Dig.  i 
1159*] 

Error  from  Superior  Court,  Burke  Couuty; 
H.  C.  Hammond,  Judge. 

Walter  Bailey  was  convicted  of  crime,  and 
brings  error.    Reversed. 

C  B.  Garlick  and  F.  S.  Bumey,  both  of 
Waynesboro,  for  plaintiff  in  error.  Joe 
8.  Reynolds,  Sol.  Gen.,  of  Augusta,  and  John 
M.  Grabam,  of  Atlanta,  for  the  State. 

RUSSELL^  J.    Judgment  reversed. 


(12  G«L.  App.  479) 

MILLER  V.   STATE.     (No.  4,340.) 
(Court  of  Appeals  of  Georgia.    March  18, 1018.) 

(SyllaluM  ly  the  OouriJ 

Wkafons  (S  9^)— Licen8B-~**Placb  or  Busi- 
ness." 

it  appears,  from  the  evidence,  that  the  ac- 
cused was  a  wages  hand,  employed  as  a  farm 
laborer,  whose  duty  was  to  work  on  any  por- 
tion of  the  employer's  plantation  where  he  was 
directed  to  labor,  and  that  he  was  required  to 
eat  his  meals  at  the  employer's  residence  on  the 
plantation;  and  the  evidence  does  not  disclose 
that  he  carried  the  pistol  at  any  other  place 
than  the  part  of  the  plantation  between  his  em- 
ployer's residence  and  the  house  occupied  by 
himself  and  his  wife,  which  also  was  upon  the 

elantation.  Held  that,  under  these  facts,  the 
ouse  of  the  employer  and  the  space  between  it 
and  the  house  occupied  by  the  accused  upon  the 
plantation  are  included,  as  to  the  accused,  with- 
in the  term  "place  of  business,"  within  the 
meaning  of  the  act  of  1910  as  to  carrying  a 
pistol  without  a  license  (Acts  1910,  p«  134). 
Coker  v.  State,  12  Ga.  App.  — ,  76  S.  B.  103, 
991. 


[Ed.  Note.— For  other  cases,  see  Weapons* 
Cent.  Dig.  §  8;  Dec.  Dig.  $  9.^ 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  6,  pp.  5390-5392.] 

Error  from  City  Court  of  Elberton;  Qeo. 
C.  Grogan,  Judge. 

James  Miller  was  convicted  of  carrying 
weapons,  and  brings  error.    Reversed. 

J.  T.  Sisk  and  W.  A.  Nail,  both  of  Elber^ 
on*  for  plaintiff  in  error.  Boozer  Payne,  Sol., 
of  Elberton,  for  the  State. 

RUSSELL^  J.    Judgment  reversed. 


(12  CkL  App.  483) 

FhANKLIN  V.   STATE.     (No.  44511.) 
(Court  of  Appeals  of  Georgia.    March  18, 1918.) 

(Syllahiu  by  iKe  Court,) 

Weapons  (f  9*)  —  Cabbyino  Without  Li- 
cense—Elements or  Offence. 

This  being  a  prosecution  upon  the  charge 
of  carrying  a  pistol  without  a  license,  and  it 
not  appearing,  from  the  evidence,  that  the  accus- 
ed had  a  pistol  at  any  place  other  than  his 
home  or  place  of  business  (the  testimony  show- 
ing that  at  the  time  he  was  alleged  to  have  had 
the  pistol  in  his  possession  he  was  on  a  farm 
where  h^  lived  and  worked,  and  which  he  own- 


ed in  common  with  otfaen),  his  conviction  was 
unauthorized,  and  a  new  trial  should  have  been 

f  ranted.     See  Coker  v.  State,  12  Ga.  App.  — ^ 
6  S.  E.  103.  991 ;  Miller  v.  State.  12  Ga.  App. 
— t  supra  (No.  4,340,  decided  this  day). 

[Ed.  Note.— For 'Other  cases,  see  Weapons, 
Cent  Dig.  {  8;  Dec  Dig.  %  9.*] 

Error  from  City  Court  of  Washington; 
Wm.  Wynne,  Judge. 

Lige  Franklin  was  convicted  of  carrying  a 
pistol  without  a  license,  and  brings  error. 
Reversed. 

W.  A.  Slaton,  of  Washington,  Ga.,  for 
plaintiff  in  error.  F.  W.  Gilbert,  Sol.,  of 
Washington,  Ga.,  and  Thos.  J.  Brown,  Sol. 
Gen.,  of  Elberton,  for  the  State. 

RUSSELI^  J.    Judgment  reversed. 


(13  Gck  App.  62S) 

DARLINGTON  v.  BELT.     (Na  4,609.) 
(Court  of  Appeals  of  Georgia.    March  18, 1913.) 

{SyUahiu  by  the  CowrUJ 

1.  HoifESTBAU  (8  18*)— SSLBCnON— SlATITTORT 

Pbovisions. 

Under  the  provisions  of  Civ.  Code  1910,  § 
3404,  where  the  statutory  exemption  provided 
for  under  section  3416  has  been  allowed  the 
debtor,  he  cannot  thereafter  apply  for  and  have 
set  apart  a  homestead  under  the  provisions  of 
section  3377  et  seq.,  even  though,  at  the  time 
of  the  last  application,  the  property  previously 
set  apart  as  an  exemption  had  been  consumed 
or  disposed  of.  Nor  would  the  second  homestead 
be  valid  as  a  supplemental  exemption,  under  the 
provisions  of  section  3415. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  {  14;  Dec.  Dig.  §  13.*J 

2,  GaBNISIIMENT  ({   148*)— ANSWEBn-C0N0LX7« 
SIVENE8S   or  AVSBMENTS. 

Averments  of  fact  in  a  garnishee's  answer 
must  be  taken  as  true,  unless  traversed.  Con^ 
elusions  of  law  are  not  to  be  so  accepted.  A 
statement  in  an  answer  of  a  garnishee  that  he 
had  been  given  notice  by  the  defendant  that 
the  property  described  in  the  answer  had  been 
set  apart  to  the  defendant  as  a  homestead  does 
not,  even  though  untraversed,  authorize  or  re- 
quire a  judgment  either  that  the  homestead  had 
been  granted  to  the  defendant,  or  that,  if  so 
granted,  it  was  valid  and  binding.  Notwith- 
standing such  an  answer,  &  claim  of  exemption^ 
filed  by  the  defendant,  puts  in  issue  the  validity 
of  the  homestead  claimed  to  have  been  granted. 

[Ed.  Note.«-For  other  .cases,  see  Ghimishment, 
Cent  Dig.  ||  275-279;  Dec  Dig.  i  14&*] 

Error  ftom  Superior  Court,  Jenkins  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  L.  J.  Belt  against  R.  H.  Dar- 
lington. Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

William  Woodnun,  of  Bfillen,  for  plaintiff 
in  error.  W.  Van  Tyler  and  R.  P.  Jones,  both 
of  Milieu,  for  defendant  in  error. 


POTTLE,  J.  Summons  of  garnishment  was 
served  upon  Clifton.  He  answered  that  he 
had  certain  described  property  of  the  de- 
fendant in  his  possession.  The  answer  con- 
tained this  further  recital:    "Deponent  fur- 


•PorotlMr 
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ther  says  that  he  has  been  given  written  notice 
by  defendant  that  all  of  the  above-described 
money,  property,  and  effects  are  not  subject 
to  the  payment  of  the  amount  alleged  to  be 
due  L.  J.  Belt  by  defendant,  nnder  and  by 
virtue  of  the  fact  that  said  property,  money, 
and  effects  are  the  proceeds  of  a  homestead 
set  aside  to  defendant  for  the  benefit  of  de- 
fendant and  his  family,  under  and  by  virtue 
of  the  Constitution  and  laws  of  Georgia." 
There  was  no  traverse  to  the  answer,  but 
the  defendant  filed  a  claim  to  the  property 
described  in  the  garnishee's  answer  under  a 
homestead  which  had  been  set  apart  to  him 
on  June  5,  1911,  under  the  provisions  of  the 
Oivil  Code,  S  3377  et  seq.  The  issue  thus 
made  came  on  for  trial;  and  the  claimant 
introduced  in  evidence  the  record  of  a  home- 
stead which  had  been  duly  and  regularly 
granted  under  the  provisions  of  the  Civil 
Code,  §  3377  et  seq.,  setting  apart  to  him,  as 
head  of  the'  family,  the  property  described 
in  the  garnishee's  answer.  To  this  evidence 
the  garnishing  creditor  replied  by  introduc- 
ing an  exemption  which  had  been  granted  to 
the  defendant  on  December  12,  1901,  under 
the  provisions  of  the  Civil  Code,  S  3416. 
Counsel  for  both  imrties  agreed  that,  in  a 
previous  trial  of  the  case,  the  defendant 
had  testified  that  he  took  out  the  "short" 
homestead  in  Burke  county,  Ga.,  in  1901; 
*«that  he  has  consumed  and  disposed  of  all 
of  the  property  in  such  homestead;"  and 
that  this  testimony  should  be  considered  by 
the  court  in  passing  upon  this  'case.  The 
trial  Judge,  to  whom  the  case  was  submitted 
without  the  intervention  of  a  jury,  rendered 
a  judgment  finding  the  property  subject  to 
the  garnishment.  The  defendant's  motion 
for  new  trial  was  overruled,  and  he  excepted. 

[1]  1.  Among  other  things,  the  garnishee 
answered  that  the  property  described  in 
the  answer  was  owned  by  the  defendant  as 
a  "share  cropper,"  and  the  defendant's  half 
of  the  property  was  still  in  the  possession  of 
the  garnishee  as  his  landlord.  Under  this 
state  of  facts,  if  the  point  had  been  made, 
the  property  could  not  have  been  subject  to 
the  garnishment,  for  the  reason,  as  has  been 
directly  held  by  this  court,  that  the  Interest 
of  a  cropper  in  the  hands  of  his  landlord 
cannot  be  reached  by  garnishment  Thomp- 
son v.  Passmore,  9  Ga.  App.  771,  72  Sw  B. 
185.  But  this  point  was  not  raised  in  the 
court  below ;  and  there  is  no  assignment  of 
error  under  which  it  can  be  properly  raised 
in  the  reviewing  court.  The  trial  judge  based 
bis  judgment  upon  the  ground  that  the  home- 
stead allowed  in  1912  was  void  by  reason 
of  the  granting  of  the  prior  exemption  in 
1901. 

The  statute  allows  a  debtor  to  take  either 
the  constitutional  or  "long"  homestead,  or 
the  statutory  or  "short"  homestead,  but  ex- 
pressly prohibits  the  taking  of  both.  The 
statutory  homestead  Is  provided  for  in  the 
Civil  Code,  §  3416,  and  the  constitutional 
homestead  in  section  3377  et  seq.     Section 


3404  provides:  "Nothing  contained  In  this 
article  shall  be  construed  to  prevent  any 
debtor,  who  does  not  wish  to  avail  himself 
of  the  benefits  of  this  article,  from  claiming 
the  exemptions  allowed  by  section  3416.  But 
no  person  who  shall  be  allowed  the  exemp- 
tions under  said  section  shall  take  any  bene- 
fit under  this  article.  Nor  shall  any  person 
who  shall  be  allowed  the  exemptions  under 
the  law  contained  in  this  article  be  allowed 
the  exemptions  under  said  section  3416,  un- 
less the  homestead  and  exempted  property 
so  elected  is  lost  by  virtue  of  a  sale  under 
an  outstanding  claim,  in  which  event  such 
election  shall  not  bar  an  application  for  a 
homestead  and  exemption  not  liable  to  such 
outstanding  claim."  The  language  of  this 
statute  is  mandatory.  No  person  who  has 
been  allowed  the  exemption  under  section 
3416  shall  be  allowed  the  benefit  of  the  con- 
stitutional homestead  provided  for  in  sec- 
tion 3377  et  seq.  Nor  can  any  person  who 
has  been  allowed  the  constitutional  home- 
stead take  the  exemption  provided  for  in 
section  3416,  unless  the  property  exempted 
Is  lost  by  virtue  of  a  sale  under  a  process 
superior  to  the  homestead.  Doubtless  this 
exception  in  the  statute  would  apply  without 
regard  to  which  homestead  is  taken  first; 
but  it  is  the  only  exception  in  the  statute. 

The  decisions  of  the  Supreme  Court  hold- 
ing that,  where  the  homestead  first  taken  is 
void  for  any  reason,  the  other  may  be  ap- 
plied for  do  not  conflict  with  what  is  now 
ruled,  because  In  those  cases  no  homestead 
was  ever  in  fact  allowed  before  the  second 
application  was  made.  A  void  homestead  is 
no  homestead.  Nor  does  the  decision  in 
Hawks  V.  Hawks,  64  Ga.  241,  conflict  with 
anything  now  ruled.  That  was  a  case  where 
the  property  set  apart  under  the  constitu- 
tional homestead  was  subject  to  be  sold  un- 
der a  purchase-money  claim.  The  court  held 
that  in  such  a  case  the  debtor  had  the  right 
to  abandon  his  constitutional  homestead  and 
take  the  statutory  exemption.  The  home- 
stead being  set  apart  to  the  applicant  for  the 
benefit  of  the  family  then  in  existence,  if 
that  family  ceases  to  exist  as  beneficiaries 
of  the  homestead,  by  the  death  of  the  wife 
and  the  arrival  of  the  children  at  majority, 
and  the  husband  remarries,  he  becomes  the 
head  of  another  family  and  can  take  another 
homestead  for  their  benefit  Shore  ▼.  Gast- 
ley,  75  Ga.  813.  There  is  no  analogy,*  how- 
ever, between  that  case  and  a  case  where  an 
exemption  has  been  allowed  and  the  property 
consumed  and  disposed  of,  and  a  new  hcnne- 
stead  applied  for  whUe  the  beneficiaries  of 
the  first  homestead  are  still  in  life.  In  such 
a  case  the  homestead  Is  still  In  existence. 
It  has  never  been  terminated  even  though 
the  property  may  have  been  disposed  of  or 
destroyed.  The  purpose  of  the  homestead 
is  to  allow  to  the  beneficiaries  the  use  of 
the  homestead  property  in  maintaining 
themselves;   and,  if  they  consume  the  prop- 
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erty,  the  homestead  has  accomplished  Its 
purpose.  But  this  does  not  permit  the  tak- 
ing of  a  new  homestead.  By  complying  with 
the  provisions  of  section  3415,  the  exemption 
previously  allowed  may  be  supplemented  by 
the  addition  of  other  property,  not  exceeding 
the  whole  amount  allowed  in  the  particular 
kind  of  homestead  which  has  already  been 
applied  for;  but,  where  the  statutory  ex- 
emption has  been  allowed,  a  new  application 
for  a  homestead  provided  for  In  section  3377 
et  seq.  cannot  be  treated  as  an  application 
to  supplement  the  exemption  already  granted. 

[2]  2.  The  facts  set  forth  In  the  answer  of 
the  garnishee  are  to  be  taken  as  true,  unless 
traversed.  Civil  Code,  S  5283.  But  an  al- 
legation in  a  garnishee's  answer,  which  on 
its  face  Is  based  on  mere  hearsay,  is  not  to 
be  taken  as  an  averment  of  fact,  even  though 
untraversed.  Hearsay  has  no  more  proba- 
tive value  in  a  garnishee's  answer  than  it 
has  in  any  other  proceeding.  The  averment 
In  a  garnishee's  answer  that  he  had  been  giv- 
en notice  by  the  defendant  that  the  property 
described  in  the  answer  had  been  set  apart 
as  a  homestead  to  the  defendant  amounts 
to  nothing.  It  may  be  taken  as  true  that 
the  garnishee  had  been  given  such  notice; 
but  It  does  not  follow  that  the  defendant's 
claim  of  exemption  was  well  founded. 

Judgment  affirmed. 


(12  Ga.  App.  526) 

McDonald  v.  state.    (No.  4.611.) 

(Court  of  Appeals  of  Georgia.    March  18, 1913.) 

(Byllahus  hy  the  Court.) 

L  Homicide    (§    151*)— Self- Defenbb— Bub- 
den  OF  Proof. 

On  the  trial  of  one  charged  with  murder, 
where  the  defense  relied  upon  was  justifiable 
homicide  in  self-defense,  it  was  erroneous  to 
instruct  the  jury  to  the  effect  that  the  burden 
was  upon  the  accused  to  establish  this  defense 
to  the  satisfaction  of  the  jury  and  beyond  a 
reasonable  doubt.  This  placed  the  burden  on 
the  accused,  while  the  law  placed  it  on  the  state. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f §  276-278 ;  Dec.  Dig.  S  151.*] 

2.  Homicide  (§  218*)— Dying  Deolabations 

—Question  fob  Juby. 

The  other  assignments  of  error  are  without 
merit 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  !§  458,  459 ;  Dec  Dig.  |  218.*] 

Error  from  Superior  Conrt,  Fnlton  Coun- 
ty;   Ix  S.  Roan,  Judge. 

Frank  McDonald  was  convicted  of  volan- 
tary  manslaughter,  and  brings  error.  Re- 
versed. 

Frank  Haralson,  of  Atlanta,  Pat  Haralson, 
of  Blalrsvllle,  and  Emmett  Blount  and  Wm. 
M.  Smith,  both  of  Atlanta,  for  plaintiff  in  er- 
ror. Hugh  M.  Dorsey,  Sol.  Gen.,  and  J.  D. 
Ivilpatrick,  both  of  Atlanta,  for  the  State. 

HILiL,  O.  J.  Frank  McDonald  was  tried 
under  an  indictment  charging  him  with  the 


offense  of  murder,  and  was  convicted  of  vol- 
untary manslaughter.  The  case  is  here  on 
exceptions  to  the  Judgment  overruling  his 
motion  for  a  new  trial.  As  we  feel  compel- 
led to  grant  a  new  trial  for  an  error  in  the 
charge  of  the  court,  we  will  not  discuss  the 
character  or  weight  of  the  evidence.  It  may 
be  stated,  however,  that  the  evidence  of  the 
guilt  of  the  accused  did  not  demand  his 
conviction.  We  therefore  the  more  readily 
set  aside  the  verdict  for  the  error  of  law 
which  we  will  now  consider. 

[1]  The  accused  relied  upon  the  defense  of 
justifiable  homicide  in  self-defense.  The 
evidence  in  his  behalf  showed  that  the  de- 
ceased was  the  aggressor;  that  he  persist- 
ently cursed  the  accused  and  threatened  to 
assault  and  kill  him;  and  that  the  accused 
repeatedly  declined  the  difficulty  and  dis- 
regarded the  abusive  language  of  the  de- 
ceased, on  account  of  the  f^ct  that  it  was 
apparent  that  the  deceased  was  under  the 
influence  of  intoxicating  liquor.  Finally  the 
deceased  struck  the  accused  with  his  hand. 
The  accused  pushed  the  deceased  back  from 
him,  saying  that  the  deceased  was  drunk 
and  that  he  would  see  him  later.  The  de- 
ceased thereupon  ran  his  hand  in  his  pocket 
and  drew  something  out,  and,  as  the  de- 
ceased advanced  upon  the  accused,  the  ac- 
cused cut  him  with  his  knife.  In  applying 
the  doctrine  of  reasonable  doubt  to  this 
defense,  the  trial  Judge  gave  the  following 
instruction:  "If  you  believe,  from  the  evi- 
dence, and  believe  it  beyond  a  reasonable 
doubt,  that  this  defendant  on  trial  and 
Stevens  were  in  a  controversy,  and  in  that 
controversy  Stevens  ran  his  hand  in  his 
pocket,  something  like  that,  and  drew  out 
something,  and  made  the  defendant  believe 
honestly  that  a  felony  was  about  to  be  visit- 
ed on  him,  or  his  life  was  in  danger  at  the 
hands  of  Stevens,  and  he  simply  cut  him 
with  his  knife  to  keep  him  from  visiting  on 
him  a  felony  or  taking  his  life,  then  it  would 
be  justifiable  homicide."  This  charge  was 
objected  to  on  the  ground  that  it  put  upon 
the  accused  the  burden  of  establishing  his 
innocence  beyond  a  reasonable  doubt,  a 
burden  not  placed  upon  him  by  law.  Coun- 
sel for  the  state  concede  that  the  instruc- 
tion was  erroneous,  but  they  insist  that  it 
was  harmless,  because  the  verdict  was  vol- 
untary manslaughter,  and  this  charge  re* 
lated  to  the  law  of  self-defense,  and  besides 
it  was  manifestly  a  slip  of  the  tongue,  which 
did  not,  and  could  not,  mislead  the  jury; 
the  court  repeatedly  instructing  them  that 
the  accused  was  entitled  to  the  presumption 
of  innocence,  and  that  the  burden  was  upon 
the  state  to  prove  every  allegation  in  the 
indictment  to  their  satisfaction,  beyond  a 
reasonable  doubt,  befpre  a  conviction  would 
be  authorized. 

The  contention  that  the  instruction  was 
harmless  because  the  conviction  was  of  voi- 
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nntary  manslaughter,  and  that  therefore  the 
erroneous  instmctlon  did  not  affect  the  ver- 
dict, is  not  well  taken.  The  evidence  relied 
npon  as  showing  a  case  of  justifiable  hom- 
icide in  self-defense  may  have  been  sufficient 
to  raise  a  reasonable  doubt  in  the  minds  of 
the  jury,  not  only  as  to  the  charge  of  mur- 
der, but  also  as  to  the  charge  of  voluntary 
mnnslaughter,  but  it  might  not  have  been 
considered  sufficient  by  the  jury  to  produce 
conviction  of  its  truth  beyond  a  reasonable 
doubt,  and  thus  the  accused  would  have  been 
deprived,  under  this  instruction,  of  the  legal 
value  of  his  evidence.  The  instruction  was 
not  general  in  its  character;  it  was  an  ap- 
plication of  the  law  to  evidence  in  behalf 
of  the  accused,  and  it  was  a  positive,  con- 
crete instruction  to  the  jury  that  this  evi- 
dence would  not  be  sufficient  to  acquit  the 
accused  unless  the  jury  were  convinced  of 
its  truth  beyond  a  reasonable  doubt  Doubt- 
less the  learned  and  experienced  trial  judge 
did  not  intend  to  tell  the  jury  that  the  bur- 
den was  upon  the  accused  to  prove  his  de- 
fense beyond  a  reasonable  doubt,  but  no 
other  National  construction  can  be  placed 
upon  his  language,  and  it  is  wholly  immate- 
rial that  the  error  was  not  intentional.  It 
was  just  as  harmful  to  the  accused  as  though 
it  had  been  an  intentional  misstatement  of 
the  law  on  the  doctrine  of  reasonable  doubt 
as  applied  to  the  accused.  Nor  do  we  think 
that  the  error  was  cured  by  the  general  in- 
structioDs  correctly  stating  the  rule  as  to 
the  presumption  of  innocence  and  the  bur- 
den imposed  upon  the  state  to  prove  to  the 
satisfaction  of  the  jury  beyond  a  reasonable 
doubt  every  material  allegation  in  the  in- 
dictment A  concrete  charge  applying  the 
law  to  the  facts  of  the  particular  case  is 
more  convincing  and  better  understood  by  a 
jury  than  the  statement  of  general  prin- 
ciples of  law,  however  familiar  they  may  be. 
True,  the  doctrine  of  reasonable  doubt  is  so 
well  established  and  so  well  known  as  a 
part  of  the  jurisprudence  of  ESnglish  speak- 
ing people  that  men  of  ordinary  intelligence 
understand  that  every  one  who  may  be  ac- 
cused of  crime  is  entitled  to  its  benefit,  and 
It  may  be  that  the  jury  in  the  present  case 
understood  that  this  contrary  instruction 
was  an  unintentional  misstatement  of  the 
rule;  but  this  court  has  no  right  to  assume 
that  such  was  the  case.  Surely  the  accused 
w^as  entitled  to  have  the  evidence  in  his 
behalf  weighed  by  the  jury  in  accordance 
with  the  rule  that  every  burden  is  upon  the 
state,  and  the  standard  which  the  state  must 
reach  is  that  of  conviction  beyond  a  rea- 
sonable doubt  instead  of  which  the  court 
placed  upon  the  accused  the  burden  of  re- 
butting the  case  made  by  the  state  and  of 
proving  his  innocence  beyond  a  reasonable 
doubt 

Learned  counsel  make  the  verbal  criticism 
on  the  charge  to  the  effect  that  the  words 


"beyond  a  reasonable  doubt**  apply  to  the 
word  "controversy,"  and  not  to  the  measure 
of  proof;  and  that,  as  thus  construed,  the 
instruction  simply  means,  'If  you  believe 
from  the  evidence,  and  believe  it  beyond  & 
reasonable  doubt,  that  thia  defendant  on 
trial  and  Stevens  were  in  a  controversy^; 
but  the  language  will  not  bear  this  construc- 
tion. The  words  "beyond  a  reasonable 
doubt"  qualify  and  limit  all  the  remainder 
of  the  clause.  It  would  be  error  If  the  words 
''beyond  a  reasonable  doubt"  applied  only 
to  the  subject  of  the  controversy,  but  this 
might  have  been  harmless.  Where  they  qual- 
ify all  the  evidence  relied  upon  as  a  defense, 
the  error  is  not  only  manifest,  but  most 
hurtful.  The  question  here  discussed  can- 
not be  considered  as  one  merely  of  the 
breach  of  a  technical  rule  of  law.  If  it 
were,  and  if  its  effect  may  have  been  harm- 
ful, this  court  would  not  hesitate  to  give  the 
accused  the  benefit  of  the  rule;  f6r  this 
court  is  established  for  the  purpose  of  giv- 
ing to  people  charged  with  crime  the  benefit 
of  every  technical  rule  of  law  which  the 
Legi$;]nture,  in  its  wisdom,  aided  by  the 
experience  of  the  centuries,  has  thrown 
around  one  charged  with  crime.  But  the 
error  takes  away  from  the  accused  the  most 
potential  safeguard  which  the  law  has  es- 
tablished for  his  benefit  And  where  all  the 
evidence  does  not  absolutely  demand  the  ver- 
dict as  Tendered,  an  error  of  law  as  serious 
as  that  in  the  present  instance  compels  the 
grant  of  another  trial. 

[2]  In  view  of  the  ftict  that  there  will  be 
another  trial,  it  becomes  necessary  to  pass 
upon  the  ground  in  the  motion  for  a  new 
trial  which  assigns  error  on  the  admission 
in  evidence  of  the  dying  declaration.  We 
are  clear  that  the  dying  declaration  was 
properly  admitted,  l^e  preliminary  proof 
that  it  was  in  every  essential  particular  a 
dying  declaration  was  very  convincing.  It 
was  prima  facie  a  dying  declaration,  and  the 
question  was  properly  left  to  the  determina- 
tion of  the  jury. 

The  other  grounds  of  the  motion  for  a 
new  trial  are  without  merit 

Judgment  reversed. 


(12  Go.  Ai^.  5U) 

WILSON  BROS.  V.  VERNER.     (No.  4.593.) 
(Court  of  Appeals  of  Georgia.    March  18,  1913.) 

(Syllabus  hy  the  Court,) 

Brokers  (§  82*)— AcnoN  fob  GoiciassioN— 
Pleading. 

lu  an  action  by  a  broker  to  recover  com- 
missions for  negotiating  a  sale,  on  the  theory 
that  as  a  result  of  his  efforts  a  binding  con- 
tract of  sale  was  entered  into  between  the  par- 
ties, which,  by  reason  of  a  di8as:reement  be- 
tween tliem  and  the  purchaser's  refusal  to  pay, 
was  not  complied  with,  it  must  appear  that  ^be 
purchaser  is  solvent,  and  that  com|)liance  on 
his  part  could  be  compelled.    A  petition  in  such 


•For  other  casos  sae  same  topic  and  tectloa  NUMBER  Id  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  lodeiet 


Ga.) 


WRiaHT  V.  STAT£ 


657 


a  suit  which  faiUi  to  allege  this  essential  fact, 
should  be  dismissed  on  general  demurrer. 

[Ed.  Note.-'For  other  cases,  see  Brokers, 
Cent  Dig.  U  101-103 ;  Dec  Dig.  |  82.*] 

Error  from  City  Court  of  Atlanta ;  £L  M. 
Reid,  Judge. 

Action  by  WUson  Bros,  against  A.  M.  Ver- 
ner.  Judgment  for  defendant,  and  plaintifts 
bring  error.     Affirmed. 

Dean  E.  Ryman  and  Scott  Candler,  both 
of  Atlanta,  for  plaintiffs  in  error.  Gober  & 
Jackson,  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.  This  was  an  action  by  real 
estate  brokers  to  recover  the  reasonable  val- 
ue of  services  alleged  to  have  been  rendered 
by  them  in  making  a  contract  in  behalf  of 
the  defendant  Several  points  are  argued  in 
the  briefs,  such  as  whether  the  contract  was 
one  of  purchase  or  of  lease,  whether  the  pe- 
tition shows  that  a  contract  binding  on  the 
purchaser  (or  lessee)  was  entered  into,  and 
whether  the  action  of  the  brokers  in  with- 
holding certain  advance  payments  defeated 
their  right  to  recover. 

Without  reference  to  these  questions,  how- 
ever, the  petition  was,  for  another  reason, 
rightly  dismissed  on  demurrer.  Before  a 
broker  is  entitled  to  his  commissions  for  ne- 
gotiating a  sale,  he  must  produce  a  purchaser 
who,  among  other  things,  is  able  to  buy.  Civ- 
il Codev  I  3587.  If  the  seller  accepts  the 
purchaser,  and  enters  Into  a  binding  and 
enforceable  contract  with  him,  the  broker 
has  rendered  all  the  service  required  of  him 
under  his  engagement,  and  is  entitled  to  his 
commissions..  Georgia  Iron  &  Coal  Co.  v. 
Rogers,  12  Ga.  App.  — ,  Tl  S.  B.  213.  Where 
suit  is  brought  to  recover  commissions  upon 
the  theory  that  such  a  contract  has  been 
entered  into,  but  has  been  breached,  by  one 
of  the  parties  through  no  fault  of  the  bro- 
ker, it  is  essential  that  it  should  appear  that 
the  purchaser  is  able  to  comply;  that  is  to 
say,  that  he  is  solvent  and  compliance  on  his 
part  can  be  compelled,  or  that,  if  insolvent, 
the  seller  agreed  to  accept  him  notwithstand- 
ing this  fact  Harvil  v.  Wilson,  11  Ga.  App. 
156,  74  S.  E.  845.  The  soundness  of  the  de- 
cision just  cited  is  combated  by  counsel  for 
the  plaintiffs;  but  his  contention  grows  out 
of  an  erroneous  interpretation  of  the  deci- 
sion. The  decision  does  not  hold  that,  if  the 
purchaser  be  solvent  or  able  to  buy  at  the 
time  the  contract  is  executed,  the  seller  will 
be  absolved  from  paying  commissions,  if  the 
purchaser,  subsequently  to  the  making  of  the 
contract,  becomes  Insolvent.  If  the  broker 
has  produced  a  purchaser  ready,  able,  and 
willing  to  buy,  and  who  offers  to  buy,  on  £he 
owner's  terms,  or  who  enters  into  a  valid 
and  enforceable  contract  so  to  do,  the  broker 
has  performed  his  engagement  and  is  en- 
titled to  his  commission. 

In  the  present  case,  assuming  that  the  oon- 
fxact  was  valid  and  binding,  the  purchaser 


refused  to  comply.  There  is  no  allegation  tbat 
he  was  able  to  comply,  or  that  compliance 
on  his  part  had  been  or  could  be  enforced. 
For  this  reason,  if  for  no  othei*,  the  petition 
was  rightly  dismissed  on  general  demurrer. 
Judgment  affirmed. 


(12  Oa.  App.  614) 
WRIGHT  et  aL  v.  STATE. 
(Court  of  Appeals  of  Georgia.    March  18,  1913.) 

(Syllabu9  by  the  CouriJ 

BUBOLABT   ({   5*)   —  EUEMENTS   OV  OfFENSB— 
"CUBTILAQB." 

An  outhouse  in  a  field  between  200  and  300 
yards  from  a  mansion  or  dwelling  house,  and 
used  by  the  owner  of  the  mansion  or  dwelling 
house  as  a  "smokehouse"  or  "meathouse"  for 
the  storage  of  his  meats  for  domestic  purposes, 
and  not  within  a  common  inclosure  with  die 
dwelling  house,  is  not  an  outhouse  "contiguous 
to  or  within  the  curtilage  or  protection  of  the 
mansion  or  dwelling  house,"  and  the  breaking 
and  entering  such  an  outhouse  with  intent  to 
steal  does  not  constitute  the  crime  of  burglary, 
but  may  constitute  the  offense  of  larceny  from 
the  house. 

[Ed.  Note.^For  other  cases,  see  Burglary, 
Cent  Dig.  §§  14-18;  Dec  Dig.  $  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  1798,  1799.] 

Pottle,  J.,  dissenting. 

Error  from  Superior  Court,  Coffee  County ; 
T.  A.  Parker,  Judge. 

Dave  Wright  and  others  were  convicted  of 
burgUiry,  and  bring  error..   Reversed. 

J.  W.  Quincey,  C.  A.  Ward,  and  W.  A. 
Wood,  all  of  Douglas,  for  plaintiffs  in  er- 
ror. M.  D.  Dickerson,  Sol.  Gen.,  of  Douglas, 
for  the  State. 

HILL,  C.  J.  The  plaintiffs  in  error  were 
convicted  of  burglary,  and  their  motion  for 
a  new  trial  was  overruled.  The  indictment 
alleged  that  the  house  burglarized  was  **the 
smokehouse  and  meathouse,  being  a. house 
within  the  curtilage  of  the  residence  of  D. 
S.  Wall.'*  The  only  point  of  any  materiality 
raised  by  the  record  Is  that  the  smokehouse 
was  not  within  the  curtilage  of  the  dwelling 
house.  The  proof  on  this  point  is  as  follows: 
'The  smokehouse  was  situated  on  the  edge 
of  the  yard.  It  was  only  a  short  distance 
from  the  crib  and  barns.  These  buildings 
were  all  located  immediately  around  our 
dwelling.  The  dwelling  was  burned  on  the 
4th  of  February,  and  the  meat  was  taken  on 
the  30th  of  March  thereafter.  After  we 
moved  away,  the  bams  and  smokehouse  were 
not  abandoned.  We  were  still  using  them. 
We  were  there  every  day  to  look  after  the 
stock.  After  the  dwelling  was  burned,  the 
stable  and  bams  remained  where  they  had 
been  before  the  dwelling  burned.  The  cat^ 
tie  and  stock  were  kept  there.  I  suppose  it 
was  a  distance  of  some  200  or  300  yards 
from  the  smokehouse  to  where  we  lived.  We 
did  not  move  into  that  house  permanently. 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  ft  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indeiee 
77  S.E.- 


^58 


77  SOUTHEASTERN  REPORTER 


(6a. 


but  temporarily,  until  we  could  build  up  at 
the  same  place  where  the  old  dwelling  burn- 
ed. Nearly  every  day  the  cook  would  go  to 
the  smokehouse  and  get  meat  for  use  in  the 
family.  The  stock  was  fed  there  by  the 
smokehouse,  in  the  stables.  The  barn  was 
about  50  yards  from  the  smokehouse.  I 
went  there  two  or  three  times  each  day  to 
Jook  after  the  stock.  The  house  we  lived  In 
was  not  in  the  field  where  the  smokehouse 
was.  It  was  across  a  little  brancJi.  A 
little  fence  cut  the  smokehouse  off  from  the 
crib,  but  they  were  In  the  same  field.  When 
our  house  burned,  we  continued  to  use  the 
same  twims,  cribs,  and  outhouses.  When  we 
wanted  meat  for  use,  the  cook  went  from 
the  dwelling  house  to  the  smokehouse  and 
ffot  it  My  wife  went  over  there  every  day 
and  looked  after  the  chickens  and  things. 
The  smokehouse  was  in  the  edge  of  the  yard. 
There  was  a  wire  fence  on  the  north  side  of 
the  yard.  The  fence  had  been  torn  down 
on  the  south  and  west  side,  and  then  the 
only  inclosure  was  the  field." 

Burglary  Is  defined  by  the  Penal  Code  as 
*'the  brealdng  and  entering  into  the  dwelling, 
mansion,  or  storehouse,  or  other  place  of 
business  of  another,  where  valuable  goods, 
wares,  produce,  or  any  other  articles  of  value 
are  contained  or  stored,  with  intent  to  com- 
mit a  felony  or  larceny.  All  outhouses  con- 
tiguous to  or  within  the  curtilage  or  protec- 
tion of  the  mansion  or  dwelling  house  shall 
be  considered  as  parts  of  the  same."  Penal 
Code  (1910)  §  146.  This  evidence  shows  the 
relative  positions  of  the  dwelling  house,  the 
smokehouse,  and  the  other  outhouses  on  the 
farm  of  the  prosecutor.  The  indictment  al- 
leges that  the  smokehouse  was  within  the 
curtilage  of  the  dwelling  house,  and  the  sole 
(luestion  is:  Does  the  proof  support  this  al- 
legation. This  will  depend  upon  the  true 
meaning  of  the  word  "curtilage,"  especially 
as  defined  by  the  section  of  the  Code  above 
cited.  It  has  been  several  times  said  by 
learned  Jurists  that  it  was  unfortunate  that 
this  term  **curtilage,"  found  in  the  English 
statutes  defining  the  offense  of  burglary,  and 
which  applies  to  the  dwelling  and  the  hous- 
es surrounding  the  dwelling  house  in  Eng- 
land, should  have  been  perpetuated  in  the 
statutes  of  our  different  states ;  for  the  term 
is  not  strictly  applicable  to  the  common  dis- 
position of  inclosuree  and  buildings  consti- 
tuting the  homestead  of  the  Inhabitants  of 
this  country,  and  particularly  of  farmers. 
In  England  dwellings  and  outhouses  of  all 
kinds  are  usually  surrounded  by  a  fence  or 
stone  wall  inclosing  a  small  piece  of  land  em- 
bracing the  yards  and  outbuildings  near  the 
house,  constituting  what  is  called  the  "court," 
and  this  constitutes  the  curtilage  of  the 
dwelling  house.  Jacob,  in  his  Law  Diction- 
ary, says  that:  "Curtilage"  is  a  "courtyard, 
back  side,  or  piece  of  ground  lying  near,  and 
belonging  to,  a  dwelling  house."  Mr.  Bou- 
vier,  in  his  Law  Dictionary,  defines  It  to  be 


"a  space  of  ground  within  a  common  Inclo- 
sure, belonging  to  a  dwelling  house."  Mr, 
Caiitty,  In  his  work  on  General  Practice,  175, 
in  commenting  upon  the  various  definitions 
of  the  word,  uses  this  language:  "In  its 
most  comprehensive  and  proper  legal  signifi- 
cation it  includes  all  that  space  of  ground 
and  buildings  thereon,  which  is  usually  in- 
closed within  the  general  fence,  immediately 
surrounding  a  principal  messuage,  outbuild- 
ings, and  yard,  closely  adjoining  to  a  dwell- 
ing house,  but  it  may  be  large  enough  for 
cattle  to  be  levant,  and  couchant  therein." 
Under  the  common  law,  burglary  could  only 
be  committed  in  a  dwelling  house;  and  for 
this  reason  the  outhouses  which  were  within 
the  curtilage  were  considered  a  part  of  the 
dwelling  house.  The  word  "curtilage,"  in 
view  of  its  application  to  the  situation  of 
houses  and  courtyards  in  England,  was  re- 
stricted in  meaning. 

The  trend  of  modern  decisions,  and  es- 
pecially in  the  United  States,  has  been  to 
enlarge  the. original  meaning  of  this  word, 
and  to  include  therein  any  house  near  enough 
to  the  dwelling  house  to  be  within  its  pro^ 
tection  as  a  part  of  the  domestic  economy  of 
the  family,  and  to  consider  the  same,  so  far 
as  the  crime  of  burglary  is  concerned,  as 
a  part  of  the  dwelling  house.  In  the  case  of 
State  V.  Shaw,  31  Me.  523,  it  is  said:  "The 
curtilage  of  a  dwelling  house  is  a  space  nec- 
essary and  convenient,  and  habitually  used 
for  family  purposes,  for  the  carrying  on  of 
domestic  employments.  It  includes  the  gar- 
den, if  there  be  one.  It  need  not  be  separat- 
ed from  the  other  lands  by  fences."  That 
was  a  case  of  arson,  in  which  the  house  burn- 
ed was  a  barn,  and  the  true  question  was 
whether  the  bam  was  within  the  curtilage, 
not  whether  it  was  so  near  that  the  burning 
of  it  would  endanger  the  house.  The  barn 
was  not  Inclosed  or  encircled  by  a  yard  or 
fence,  connecting  it  with  the  house,  but 
stood  in  an  open  field,  with  a  fence  having 
no  special  reference  to  inclosing  the  house, 
but  simply  inclosing  the  common  lot  There 
was  no  court  or  yard  inclosing  the  house. 
There  was  but  a  common  fence  inclosing  a 
general  field;  and  the  barn  was  26  rods 
from  the  dwelling  hou.se.  The  court  there 
held  that,  under  this  evidence,  the  bam  was 
within  the  curtilage  of  the  dwelling  house. 
In  Commonwealth  v.  Barney,  10  Cush.  (Mass.) 
480,  it  was  held  that  whether  or  not  the 
burned  house  was  within  the  curtilage  of 
the  dwelling  house  was  a  question  of  fact 
for  the  jury  upon  proper  instructions  from 
the  court  as  to  the  definition  of  "curtilage," 
and  that  "curtilage,"  in  law,  means  a  fence 
or  inclosure  of  a  small  piece  of  land  around 
a  dwelling  house,  and  usually  includes  the 
building  occupied  in  connection  with  the 
house. 

In  cases  of  burglary,  under  the  common- 
law  definition  of  this  term,  it  was  held  that 
where  tlie  party  is  charged  with  breaking 
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and  entering  the  mansion  housei  and  the  en- 
try proved  is  into  some  outer  bnilding,  as  a 
bam,  stable,  or  warehouse,  then  it  is  said 
that  if  the  barn,,  stable,  or  warehouse  be 
parcel  of  the  mansion  house,  and  within  the 
same  conmion  fence,  though  not  under  the 
same  roof  or  contiguous,  a  burglary  may  be 
committed  therein;  for  the  capital  house 
protects  and  privileges  all  its  branches  and 
appurtenances,  if  within  the  curtilage.  4 
Black.  Com.  224 ;  1  Hale,  P.  C.  558.  In  the 
case  of  Ivey  v.  State,  61  Ala.  58,  61,  it  was 
said:  "Whatever  may  have  been  the  signifi- 
cation of  the  word  'curtilage,*  as  employed 
at  common  law  in  reference  to  burglary,  we 
cannot  doubt  that  in  this  statute  it  includes 
the  yard  or  garden,  or  field,  which  is  near 
to  and  used  in  connection  with  the  dwelling. 
It  is  not  necessary  either  should  be  surround- 
ed by  an  inclosure.  It  is  the  propinquity  to 
the  dwelling,  and  the  use  in  connection  with 
it  for  family  purposes,  which  the  statute  re- 
gards, and  not  the  fact  of  its  inclosure." 
Bishop,  in  his  work  on  Statutory  Crimes, 
lays  down  the  principle  that  no  inclosure 
with  the  dwelling  house  is  necessary  to  ren- 
der an  outbuilding  a  part  of  the  dwelling 
house,  but  that  the  question  mainly  depends 
on  proximity  and  use.  This  principle  is  fur- 
ther elaborated  in  section  286  of  that  work. 
In  this  state,  where  the  no-fence  law  pre- 
vails in  some  of  the  counties,  the  question 
of  inclosure  should  not  be  considered  as  de- 
terminate of  the  question  as  to  whether  a 
house  is  within  the  curtilage  or  protection 
of  the  dwelling  house;  and  the  term  "yard," 
especially  when  used  in  connection  with  the 
locality  where  the  no-fence  law  prevails, 
does  not  mean  or  suggest  an  inclosure  of  any 
sort,  but  means  rather,  the  plat  immediately 
surrounding  the  dwelling  house  and  other 
buildings  used  in  connection  with  the  dwell- 
ing house  for  domestic  purposes.  And  an 
outhouse  or  building  may  be  within  the  cur- 
tilage of  a  dwelling  house,  although  neither 
the  dwelling  house  nor  the  outbuilding  is  in- 
closea  Of  course,  if  the  outhouse  is  inclos- 
ed with  the  dwelling  house  by  a  common 
fence,  and  is  used  in  connection  with  the 
dwelling  house,  even  within  the  definition  of 
the  common-law  authorities,  it  will  be  deem- 
ed to  be  within  the  curtilage.  But  under  the 
American  decisions  the  outhouse  is  within 
the  curtilage,  though  not  inclosed  with  the 
dwelling  house  by  a  common  fence,  if  it  is 
situated  within  such  close  proximity  as  to  be 
conveniently  accessible  and  is  actually  used 
In  connection  with  the  dwelling  house  for 
domestic  purposes.  The  statute  of  this  state 
enlarges  the  definition  of  the  term  "curti- 
lage,'* and  gives  it  a  much  broader  meaning 
than  that  given  by  the  common  law  authori- 
ties. It  says:  "All  outhouses  contiguous  to 
or  within  the  curtilage  or  protection  of  the 
mansion  or  dwelling  house  shall  be  consider- 
ed as  parts  of  the  same."     In   Bryant  v. 


State,  60  Ga.  358,  the  Supreme  Court  seems 
to  recognize  the  use  of  the  phrase  "within 
the  protection  of  the  dwelling  house*'  as  an 
enlargement  of  the  term  "curtilage,"  and 
holds  that  if  the  house  Is  within  the  protec- 
tion of  the  mansion  or  dwelling  house,  al- 
though not  strictly  within  the  curtilage  as 
understood  at  common  law,  it  will  be  pro- 
tected as  a  part  of  the  dwelling  house.  In 
that  case  the  house  burglarized  was  a  gear- 
house,  separated  from  the  dwelling  house  by 
a  fence,  and  fenced  in  to  itself,  but  there 
was  a  gate  between  the  yard  of  the  gear- 
house  and  the  main  yard,  which  wa,s  left 
open  at  night,  so  as  to  be  under  the  protec- 
tion of  the  yard  dog. 

But,  even  under  the  terms  of  our  statute 
and  the  broader  meaning  given  to  the  word 
"curtilage,"  we  do  not  think  the  smokehouse 
or  "meathouse,"  under  the  facts  of  this  case, 
was  "contiguous  to  or  within  the  curtilage 
or  protection  of  the  mansion  or  dwelling 
house."  An  exhaustive  research  fails  to  dis- 
close any  decision  or  authority  that  would 
warrant  the  finding  that  a  house  200  or  300 
yards  from  the  dwelling  house  could  be  con- 
sidered as  a  part  of  the  dwelling  house,  es- 
pecially when  not  within  the  common  in- 
closure with  the  dwelling  house.  While  the 
proximity  of  the  outhouse  to  the  mansion  or 
dwelling  house  Is  not  the  only  fact  to  be 
considered,  yet  it  is  a  very  important  factor 
in  determining  the  question,  and  the  out- 
house, although  it  may  be  used  for  domestic 
purposes,  must  be  near  enough  to  the  dwell- 
ing house  to  be  protected  by  the  occupants 
of  the  latter  from  trespassing  of  any  sort. 
For  the  reasons  stated,  we  conclude  that  the 
accused  was  not  guilty  of  the  crime  of  bur- 
glary, but  that  the  offense  was  larceny  from 
the  house.  Hutchins  v.  State,  3  Ga.  App. 
300,  59  S.  B.  848. 

Judgment  reversed. 

POTTLE,  J.  (dissenting).  Technically  the 
smokehouse  was  not  within  the  curtilage,  but 
our  stntute  has  enlarged  the  common-law 
definition.  Under  the  facts  of  this  case,  the 
question  whether  the  house  broken  and  en- 
tered was  within  the  protection  of  the  dwell- 
ing was  one  of  fact  for  the  Jury. 

Therefore  I  dissent  from  the  judgment 


(12  Oa.  App.  4U) 

ATLANTIC  COAST  LINE  R.  CO.  v.  CANTY. 

(No.  4,248.) 

(Court  of  Appeals  of  Georgia.     Feb.  24,  1913.) 

(SyllaJmt  hy  the  Court,) 

1.  Charge  of  Court— Ebrob. 

The  charge  of  the  trial  judge  was,  in  the 
main,  a  full  and  correct  presentation  of  the  law 
applicable  to  the  evidence,  but  upon  a  crucial 
point  in  the  case  the  instructions  were  so  likely 
to  have  confused  the  jury  that  they  must  be 
presumed  to  have  been  injurious  to  the  losing 
party,  and  a  new  trial  should  have  been  grantecL 
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2.  Trial  (§  206^)  — Instbuctions^Gubb  by 

OTHSB    iNSTBUCnON. 

'"To  tell  the  jury  that  if  the  plaintifl  could 
have  avoided  the  injury  he  could  not  recover, 
and  in  the  same  breath  to  say  that,  if  both  par- 
ties are  at  fault  the  plaintiff's  damage  may  be 
diminished »  is  calculated  to  mislead  and  confuse 
them  on  a  point  about  which  they  should  be 
most  carefully  and  accurately  instructed.*'  Sa- 
vannah, Florida  &  Western  It.  Go.  v.  Hatcher, 
lis  Ga.  273,  45  S.  E.  239.  The  same  may  be 
said  as  to  an  instruction  in  a  case  in  which  the 
plaintiff  is  an  employ 6,  that,  "if  you  find  both 
the  plaintiff  and  the  defendant's  employes  were 
equally  at  fault,  there  could  be  no  recovery  in 
this  case,"  although  the  judge  immediately  fol- 
lowed this  incorrect  statement  with  an  instruc- 
tion that,  *'if  you  find  that  the  defendant  was 
negligent  in  any  of  the  particulars  alleged  in 
the  petition,  and  further  find  that  the  plaintiff 
was  wholly  free  from  fault  with  reference  to 
the  case  in  question,  you  would'  be  authorized 
to  find  in  favor  of  the  plaintiff."  The  erroneous 
instruction  was  not  specifically  corrected  by  be- 
ing expressly  withdrawn.  **The  jury  must  take 
the  whole  law  of  the  charge,  and  it  is  not  for 
them  to  select  one  part  to  the  exclusion  of  an- 
other, nor  to  decide  whether  one  part  cures  or 
qualifies  another  without  being  instructed  so 
to  do  by  the  judsre."  Savannah,  Florida  & 
Western  R.  Co.  v.  Hatcher,  supra. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  705-713,  715,  716,  718;  Dec.  Dig.  { 
296.*] 

3.  Trial  (S  241*)  —  Instbuctions  —  Quoting 
Statute. 

Though  the  trial  judge,  in  effect,  presents 
the  principle  embodied  in  section  4426  of  the 
Civil  Code  of  1910  by  proper  instructions  plainly 
applicable  to  the  evidence  in  the  particular  case, 
still,  under  the  ruling  of  the  Supreme  Court  in 
Atlanta,  Knoxville  &  Northern  R.  Co.  v.  Gard- 
ner, 122  Ga.  92,  49  S.  E.  818.  the  abstract  rule 
of  this  section  of  the  Code,  to  the  effect  that  if 
the  plaintiff,  by  the  exercise  of  ordinary  care, 
could  have  avoided  the  injury,  he  cannot  recov- 
er, should  nevertheless  be  given  in  charge  to  the 
jury  in  the  language  of  the  Code,  where  the  evi- 
dence in  behalf  of  the  defendant  raises  this  de- 
fense. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  SS  662,  563 ;  Dec.  Dig.  |  241.*] 

4.  Master  and  Servant  (§  137*)  —  Injuries 
TO  Servant  —  Neqligence  —  Operation  of 
Train. 

It  is  negligence  for  the  engineer  in  charge 
of  a  locomotive  of  a  railroad  company  to  start 
his  train  upon  the  signal  of  one  other  than  a 
servant  of  the  company  engaged  in  the  opera- 
tion of  the  train,  and  in  all  cases  when  the  en- 
gineer moves  his  train,  except  upon  the  signal 
of  those  servants  of  the  company  who  by  its 
rules  are  authorized  to  give  him  signals,  he 
does  so  at  his  peril,  and,  if  any  person  or  prop- 
erl7  is  injured  by  such  movement  of  the  engine 
or  train,  the  negligence  is  actionable. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  269,  270,  273,  274,  277, 
278;  Dec.  Dig.  §  137.*] 

(Additional  Syllalus  ly  Bdiioriai  Staff.) 

5.  Appeal  and  Error  (§  1010*)  —  Review^ 
Harmless  Error— Ruling  on  Pleading. 

Error  in  overruling  a  special  demurrer  to 
an  allegation  that  plaintiff  incurred  an  expense 
of  $100  for  physician's  services  and  medicine 
does  not  require  a  reversal  when  it  is  apparent 
that  no  harm  could  have  resulted  from  the  rul- 
ing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4089-4105;  Dec  Dig,  $ 
1040.*] 


Error  from  dty  Court  of  Waycross;  John 
G.  McDonald,  Judge. 

Action  by  Ed  Canty  against  the  Atlantic 
Coast  line  Railroad  Company.  Judgment 
for  plaintur,  and  defendant  brings  error. 
Reversed. 

Bennet,  Twitty  &  Reese,  of  Brunswick, 
Wilson,  Bennett  &  Lambdin,  of  Waycross, 
for  plaintiff  in  error.  Parks  &  Reed,  of 
Waycross,  for  defendant  in  error. 

RUSSEm  J.  The  action  is  based  on 
sections  3148-3150  of  the  General  Statutes 
of  the  state  of  Florida.  The  plaintiff  al- 
leges that  on  October  7,  1910,  while  in  tne 
employ  of  the  defendant  as  a  locomotive  fire- 
man, and  in  charge  of  a  "dead**  engine,  which 
he  was  under  orders  to  take  from  Way- 
cross,  Ga.,  to  Tampa,  Fla.,  he  received 
permanent  injuries.  It  was  his  duty  to  ride 
on  this  locomotive,  which  was  being  hauled 
"dead,"  and  to  see  that  all  the  bearings 
were  kept  properly  packed  and  oiled,  and  to 
repack  and  reoil  any  bearing  which  ran 
hot  There  were  between  45  and  50  cars  in 
the  train,  the  dead  engine  being  immediately 
in  front  of  and  next  to  the  caboose  in  the 
rear  of  extra  freight  train  No.  916.  Upon 
the  arrival  of  the  train  at  Duuellon,  Fla., 
the  left  back  driving  box  of  the  dead  en- 
gine was  hot,  and  it  was  necessary  for  the 
plaintiff  to  cool,  repack,  and  oil  it  The 
plaintiff  notified  the  rear  flagman  of  the 
train  that  it  was  necessary  for  him  to  go 
under  the  locomotive  to  pack  the  box,  and 
asked  the  flagman  if  he  would  have  time  to 
do  80.  The  flagman  replied:  "Yes ;  you  wlU 
have  plenty  of  time — 15  or  20  minutes.  We 
have  got  to  pick  up  and  set  off  some  cars, 
and  also  get.  water.  When  you  get  through, 
come  out  on  the  right-hand  side,  and  give 
us  a  signal,  so  we  will  know  you  are  out" 
The  plaintiff  asked  the  flagman  to  look  out 
for  him,  and  went  under  the  locomotive, 
and,  in  order  to  properly  pack  the  box,  sat 
on  the  ground  in  front  of  the  fire  box,  and 
was  in  that  position,  working  on  the  hot 
box  with  a  monkey-wrench,  when  suddenly, 
without  any  warning  to  the  plaintiff,  or  any 
opportunity  for  him  to  extricate  himself, 
the  train  started  off,  and  the  ash  pan  of  the 
locomotive  caught  him  on  the  left  hip,  drag- 
ging him  over  the  ground  and  cross-ties  for 
eight  or  ten  feet  before  he  was  able  to  lift 
himself  on  the  running  gear  or  framework 
under  the  locomotive.  In  consequence  of 
the  movement  of  the  train  at  that  time  he 
was  bruised  and  Injured  on  the  hip,  spine, 
and  abdomen,  and  internally,  and  will  never 
again  be  able  to  do  hard  physical  work; 
and  as  a  result  of  his  injuries  he  has  suf- 
fered and  still  suffers  mental  and  physical 
pain,  suffers  from  insomnia,  paralysis  of 
the  muscles  of  the  bladder,  cbfonic  constipa- 
tion, loss  of  sexual  power,  muscular  twitch- 
ing of  the  thigh,  and  cramps  in  the  bottom 
of  the  left  foot,  all  of  which  are  permanent 
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It  is  alleged  that  tbe  plaintiff  was  aitirely 
without  fault,  and  that  his  injury  was  due 
wholly  to  the  negligence  of  the  defendant,  in 
that  it  was  the  duty  of  the  flagman  to  noti- 
fy the  conductor  or  engineer  of  the  plain- 
tiff's dangerous  position,  and  notify  them 
not  to  move  the  train  until  plaintiff  was 
safely  out;  that  it  was  also  the  duty  of  the 
flagman  to  notify  the  plaintiff  when  it  was 
proposed  to  move  the  train,  and  it  was  the 
duty  of  the  conductor  and  of  the  engineer 
to  ascertain,  by  proper  signals,  that  no  one 
was  in  a  dangerous  position  In  connection 
with  or  upon  the  train  in  time  to  enable 
him  to  move  from  his  dangerous  position. 

The  defendant  demurred  generally  and 
specially  to  the  plaintiff's  petition,  the  court 
overruled  the  demurrer,  and  the  defendant 
filed  timely  exceptions  pendente  lite.  The 
answer  of  the  defendant  denied  each  and 
every  paragraph  of  the  petition  separately, 
except  the  first  paragraph,  which  alleged  the 
defendant's  corporate  existence  and  the  tenth 
paragraph,  which  set  out  the  provisions  of 
the  Florida  statutes  upon  which  the  plainUff 
based  his  action.  The  Jury  returned  a  ver- 
dict in  favor  of  the  plaintiff,  and  the  de- 
fendant excepts  to  the  Judgment  overruling 
its  motion  for  new  trial,  as  well  as  to  the 
Judgment  overruling  the  demurrer. 

On  the  trial  the  plaintifTs  testimony  sus- 
tained the  allegations  of  bis  petition,  and  (if 
credible  to  the  Jury)  authorized  their  finding. 
It  is  only  in  very  immaterial  matters  that 
the  testimony  of  the  plaintiff  supports  any 
of  the  contentions  of  the  defendant,  for,  even 
as  to  the  extent  and  permanency  of  his  in- 
juries, the  plaintiff  is  corroborated  and  sup- 
ported by  the  physician  appointed  by  the 
court  at  the  instance  of  the  defendant's  coun- 
sel and  over  objection  of  counsel  for  the 
plaintiff,  to  examine  him,  and  who  made  a 
thorough  examination  a  few  days  before  the 
trial.  In  behalf  of  the  defendant  the  flag- 
man testified  that,  as  soon  as  Canty  went 
under  the  engine,  he  Informed  the  engineer, 
and  that  he  did  this  at  Canty's  request,  and 
that  Canty  told  him  (the  flagman)  that  he 
would  come  out  on  the  right  side  and  signal 
the  engineer  when  he  was  through  with  his 
work.  The  engineer  testified  that  he  saw  a 
man  whom  he  supposed  to  be  Canty,  near 
the  rear  of  the  train,  signal  for  him  to  go 
on,  and  that  upon  receiving  this  signal  he 
gave  the  usual  four  long  blasts,  and  then, 
because  the  conductor  did  not  signal  and 
was  some  distance  from  the  train,  he  gave 
a  further  and  additional  signal  of  two  blasts, 
something  over  a  minute  later.  All  of  this 
was  done  before  he  started  his  train.  He 
testified  that  the  first  signal  of  four  blasts 
could  have  been  heard  for  a  distance  of  a 
mile  and  a  half,  and  the  latter  signal  for 
half  a  mile;  also,  that  there  was  consider- 
able "slack*'  in  the  long  train  of  cars,  and 
that  a  period  of  time  would  elapse  between 
the  time  when  the  engine  began  to  move  and 
the  dead  engine  was  set  in  motion,  and  that 


the  noise  of  the  train  In  picking  up  the 
slack  would  of  itseK  have  notified  the  plain- 
tiff of  his  danger,  and  that  sufficient  time 
would  have  been  allowed  him  to  get  out 
from  under  the  dead  engine.  The  engineer 
further  testified  that  shortly  after  the  plain- 
tiff was  injured  Canty  came  across  the  top  of 
the  cars  to  his  engine,  and  said  he  "liked  to 
have  been  killed,"  but,  In  response  to  a  ques- 
tion of  the  engineer  as  to  whether  he  was 
hurt,  stated  that  he  was  not  injured.  There 
was  evidence  in  behalf  of  the  defendant  to 
the  effect  that  the  injuries  of  the  plaintiff, 
if  he  was  injured  at  all,  were  not  serious. 
The  plaintiff  proved  that  his  earning  capac- 
ity at  the  time  of  the  injury  was  $55  per 
month,  and  his  probable  exi)ectancy  some- 
thing over  82  years.  He  testified  that  since 
his  injury  he  had  been  unable  to  work,  ex- 
cept at  intervale,  though  there  was  evidence 
on  the  part  of  the  defendant  that  he  had 
worked  for  several  parties;  and  the  testi- 
mony of  the  plaintiff  that  he  had  never  pre- 
viously been  injured  was  questioned  by  the 
introduction  of  two  vouchers,  indorsed  by 
him,  which  apparently  showed  that  he  had 
received  at  different  times  over  $100  from  a 
relief  association  of  which  he  was  a  mem- 
ber. 

The  amendment  to  the  motion  for  a  new 
trial  contained  13  grounds  in  which  error 
was  assigned  upon  the  charge  of  the  court, 
and  upon  the  refusal  to  give  instructions  re- 
quested by  the  defendant,  and  a  new  trial 
was  asked  also  in  order  to  permit  the  de* 
fendant  to  introduce  newly  discovered  evi- 
dence, to  the  effect  that  the  plaintiff  had 
worked  for  the  Florida  E^ast  Coast  Railway 
as  a  fireman  for  several  months  subsequent 
to  his  alleged  injury,  and  was  apparently  in 
perfect  health,  and  had  been  paid  for  such 
services  $3  per  day. 

[1 ,2]  1, 2.  We  shall  deal  with  only  three  of 
the  exceptions  presented  by  this  record.  The 
charge  of  the  trial  Judge  was.  In  the  main, 
a  full  and  correct  presentation  of  the  princi- 
ples of  law  applicable  to  the  evidence.  It 
is  evident  that  it  was  his  purpose  to  be  per- 
fectly fair  to  the  defendant,  because  in  some 
portions  of  the  instructions  the  language 
employed  perhaps  conveyed  an  idea  more 
favorable  to  the  defendant  than  it  was  en- 
titled to  have  impressed  upon  the  Jury;  but 
in  one  respect  at  least  the  instructions  must 
be  presumed  to  have  been  injurious  to  the 
defendant,  and  to  have  deprived  it  of  a  sub- 
stantial right,  or  at  least  exposed  it  to  a  sub- 
stantial injury,  because  the  Jury  may  have 
entirely  misapprehended  the  instructions. 
The  court  charged  the  jury:  "If  you  find 
that  both  the  plaintiff  and  the  defendant's 
employes  were  equally  at  fault,  there  can  be 
no  recovery  in  this  case.  If  you  find  that 
the  defendant  was  negligent  in  any  of  the 
particulars  alleged  in  the  petition,  and  fur- 
ther find  that  the  plaintiff  was  wholly  free 
from  fault  with  reference  to  the  case  in  ques- 
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tlon,  yon  would  be  authorized  to  find  in  f&- 
ror  of  tbe  plaintUf."    It  must,  of  course,  be 
conceded  that  an  Instruction  to  the  effect 
that,  If  both  the  plaintiff  and  the  defendants 
employes  were  equally  at  fault,  the  plaintiff 
would  not  be  entitled  to  recover,  would  con- 
vey the  Impression  to  the  Jury  that  if  the 
plaintiff,  though  somewhat  at  fault,  was  less 
at  fault  than  the  defendants  servants,  he 
could  recover;    whereas,    inasmuch   as  the 
plaintiff  was  an  em  ploy  6,  he  was  not  entitled 
to  recover  at  all  unless  he  was  entirely  free 
from  fault.    Counsel  for  the  defendant  in  er- 
v:or  conceded  that  this  instruction  was  erro- 
neous, but  insist  that,  as  it  was  immediately 
followed  by  the  correct  instruction  which 
we  have  quoted  above,  it  cannot  be  held  to 
be  harmful  error.    We  cannot  concur  in  this 
view  of  the  matter.    Juries  are  not  lawyers, 
and,  however  intelligent  they  may  be,  as  cit- 
izens, they  are  not  expected  to  be  able  to  dis- 
criminate between  sound  and  xmsound  law. 
Of  course,  technically,  neither  "sound  law** 
nor  "unsound  law"  would  be  a  correct  ex- 
pression, but  we  use  these  terms  advisedly, 
because  in  our  system  of  jurisprudence,  and 
80  far  as  concerns  the  Jury,  the  instructions 
of  the  trial  Judge  are  the  law  and  the  only 
law.    This  court  has  several  times  held  that 
the  only  efficient  way  to  remove  the  prob- 
ably injurious  effect  of  erroneous   instruc- 
tions is  to  explicitly  refer  to  them  and  un- 
qualifiedly withdraw  them  in  terms  from  the 
further  consideration  of  the  jury.    However, 
the  point  is  controlled  by  the  ruling  of  the 
Supreme  Court  in  Savannah,  Florida  &  West- 
ern Ry.  Co.  V.  Hatcher,  118  Ga.  273,  45  S.  El 
230,  in  which  the  rulings  in  Amerlcus  R.  Co. 
V.  Luckle,  87  Ga.  6,  13  S.  E.  105,  and  Macon 
R.  Co.  V.  Moore,  90  Ga.  229,  25  S.  E.  460, 
are  cited.    In  delivering  the  opinion  of  the 
court  in  the  Hatcher  Case,  Justice  Lamar 
says:   **To  tell  the  jury  that,  if  the  plaintiff 
could  have  avoided  the  injury,  he  could  not 
recover,  and  in  the  same  breath  to  say  that, 
if  both  parties  are  at  fault,  the  plaintiff's 
damages  may  be  diminished,  is  calculated 
to  mislead  and  confuse  them  on  a  point  about 
which  they  should  be  most  carefully  and  ac- 
curately instructed.     But  the  defendant  in 
error  insists  that  this  error  was  cured  in 
subsequent  portions  of  the  charge.    The  at- 
tention of  the  Jury  was  not  especially  called 
to  the  fact  that  it  was  intended  to  correct 
what  had  been  previously  said.     The  jury 
must  take  the  whole  charge  of  the  law,  and 
it  is  not  for  them  to  select  one  part  to  the 
exclusion  of  another,  nor  to  decide  whether 
one  part  cures  or  qualifies  another,  without 
being  instructed  so  to  do  by  the  judge."    But 
for    the  express    rulings     of    the    Supreme 
Court  upon  this  subject  in  various  cases  there 
might  be  some  doubt  as  to  whether,  when  the 
judge  (as  in  the  present  case)  very  frequently 
has  stated  to  the  jury  the  correct  rule.  In  a 
manner  so  favorable  to  the  losing  party  as 


to  be  beyond  any  criticism  upon  his  part  the 
error  might  not  be  deemed  to  be  cured,  and 
it  be  presumed  that  the  correct  rule  would 
be  thoroughly  understood  by  12  citizens  of 
such  intelligence  as  ordinarily  compose  our 
juries.  This  statement,  however,  is  a  mere 
speculation,  and  the  safe  rule  is  to  follow  the 
law,  especially  as  it  can  never  be  known  with 
precision  what  fact  or  circumstance,  or  what 
portion  of  the  charge,  most  affected  or  most 
largely  conduced  to  the  result  reached  by  the 
jury;  and  we  think  that  the  trial  judge  erred 
in  not  granting  a  new  trial  upon  this  ground 
of  the  motion. 

[3]  3.  In  the  twelfth  ground  of  the  amend- 
ed motion  for  a  new  trial  error  is  assigned 
because  the  court  failed  and  omitted  to  in- 
struct the  jury  that  if  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoided 
the  consequences  to  himself  caused  by  the 
defendant's  negligence,  he  would  not  be  en- 
titled to  recover.  It  Is  doubtful  whether  the 
instructions  of  the  court  upon  this  point,  as 
applied  to  the  f^cts  then  in  evidence  before 
the  jury,  are  not  a  sufficient  compliance  with 
the  requirement  that  the  jury  be  instructed 
as  to  this  principle  of  law  of  the  omission 
of  which  the  plaintiff  in  error  complahis. 
The  defense  of  the  defendant  upon  this  point 
must  depend  upon  the  testimony  to  the  effect 
that,  before  the  engineer  started  his  train, 
he  gave  the  usual  whistle,  and  that  there 
was  plenty  of  time,  after  this  whislte  was 
blown,  for  the  plaintiff  to  have  come  out  from 
under  the  dead  engine.  As  applied  to  tbe  de- 
fendant's proof,  the  court  charged  the  jury 
that  if  they  believed  "from  the  evidence  that 
the  engineer  in  charge  of  the  train  gave  the 
usual  signal  by  blowing  the  whistle  of  the 
engine  twice,  indicating  thereby  that  he  had 
received  a  signal  from  the  rear  of  the  train 
to  go  ahead,  and  that,  after  such  signal  was 
given  and  heard  by  the  plaintiff,  he  (the 
plaintilT)  had  time  to  come  from  under  the 
engine,  and  that  the  plaintiff,  by  the  exer- 
cise of  ordinary  care  and  diligence,  could 
have  gotten  from  under  the  engine  and  es- 
caped the  injury,  but  failed  to  do  so,  then 
your  verdict  should  be  in  favor  of  the  defend- 
ant." The  defendant  contended,  also,  that 
the  circumstances  in  evidence  authorized  the 
conclusion  that  the  plaintiff,  after  haying 
come  out  from  under  the  engine  and  given 
a  signal,  went  ba<^  under  the  engine  for 
something  he  had  left;  and  upon  this  sub- 
ject the  court  diarged  as  follows:  "Further, 
if  you  find  from  the  evidence  ^hat  the  plain- 
tiff gave  the  'go-ahead'  signal,  and,  after  do- 
ing so,  went  back  under  the  engine,  aiid  as  a 
result  thereof  was  Injured,  then  and  in  that 
event  "the  plaintiff  could  not  recover."  It  is 
very  plain  that  the  issue  as  to  whether  the 
plaintiff,  by  the  exercise  of  ordinary  care 
and  diligence,  could  have  avoided  the  injury. 
Is  raised  by  the  evidence,  and,  under  the  rul- 
ing in  Atlanta,  KnoxvJlle  &  Northern  Ry.  Co. 
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y.  Gardner,  122  Ga.  82,  92,  49  S.  EL  818,  this 
Issae  need  not  be  expressly  pleaded  as  a  de- 
fense. 

The  case  of  Georgia,  Florida  &  Alabama 
Ry.  Ck).  T.  Sasser,  4  Ga.  App.  276,  61  S.  Bl 
505,  is  relied  upon  as  authority  for  the  posi- 
tion that  this  defense  is  not  raised  by  the 
general  denial  of  the  plaintiff's  allegations, 
but  mast  be  pleaded  as  a  substantive  defense. 
The  ruling  in  the  Sasser  Case  cannot  be  so 
construed,  for  it  is  based  on  the  fact  that 
the  evidence  did  not  suggest  such  a  defense 
as  that  the  plaintiff  by  using  ordinary  care 
might  have  avoided  the  injury  caused  by  the 
defendant's  negligence.  Judge  Powell  says: 
*'It  is  perfectly  plain  that  no  such  defense  is 
indicated  by  the  evidence;  for  it  is  undis- 
puted that  instantly  with  the  jerk  of  the 
train  the  defendant  fell  headlong  from  the 
door  of  the  car,  and  was  immediately  run 
over.  What  a  man  could  have  done  under 
these  circumstances  to  have  avoided  the  neg- 
ligence of  the  engineer  in  jerking  the  train 
(after  he  became  aware  that  the  negligence 
was  existent  and  operative)  is  beyond  our 
I  lower  to  conceive;  for  the  beginning  and  the 
end  of  the  whole  casualty  were  included  in 
the  same  twinkling  of  an  eye."  There  may 
be  some  conflict  between  the  rulings  in  Louis- 
ville &  Nashville  Railroad  Co.  v.  Thompson, 
113  Ga.  983  (2),  39  S.  E.  483,  the  opinion  in 
East  Tennessee,  Virginia  &  Georgia  R.  Co. 
V.  Duggan,  51  Ga.  213,  in  which  it  was  held 
that  it  was  not  error  to  fail  to  charge  that 
the  plaintiff  could  not  recover  if  he  could 
have  avoided  the  injury,  and  the  rulings  in 
Louisville  &  Nashville  IL  Co.  v.  Gardner, 
supra,  in  Western  &  Atlantic  R.  Co.  v.  Burn- 
ham,  123  Ga.  31,  50  S.  E.  984;  WilUams  v. 
Southern  R^\  Co.,  126  Ga.  711,  55  S.  Et  948 ; 
Southern  Ry.  Co.  v.  Gore,  128  Ga.  627  (1),  58 
S.  E.  180;  Central  R.  Co.  v.  North,  129  Ga.  110, 
58  8.  El  647,  and  similar  cases.  But,  since 
there  must  be  another  trial  for  the  reasons 
already  stated,  we  will  only  say  that,  al- 
though it  seems  tor  us  the  Instructions  ex- 
pressly applied  to  the  defendant's  evidence 
might  be  sufficient,  it  would  perhaps  be  prop- 
er and  preferable  to  give  in  charge  to  the 
jury  upon  another  trial  the  abstract  state- 
ment contained  in  section  4426  of  the  Civil 
Cbde  a910). 

[4]  4.  In  the  thirteenth  ground  of  the 
amended  motion  for  new  trial  the  complaint 
Is  made  that  the  court  erred  In  refusing  to 
submit  to  the  jury  the  following  Instructions, 
requested  in  writing:  "If  you  find  from  the 
evidence  that  the  engineer  was  informed  by 
the  flagman  that  the  plaintiff  would  give  a 
go-ahead  signal  to  said  engineer  when  he, 
the  plahitiff,  came  out  from  under  the  en- 
gine, and  that  some  one  other  than  the  plain- 
tiff, and  not  an  employ^  of  the  defendant, 
gave  a  go-ahead  signal  to  the  engineer,  and 
the  engineer,  believing  such  signal  was  giv- 
en by  the  plaintiff,  and  acting  in  good  faith 


on  such  signal,  moved  the  train  forward,  and 
the  plaintiff  was  injured  by  such  movement 
of  said  train,  the  defendant  would  not  be 
liable  to  the  plaintiff  under  such  dream- 
stances,  and  in  that  event  the  plaintiff  would 
not  be  entitled  to  recover."'  This  exception 
raises  the  question  as  to  whether  It  is  negli- 
gence for  an  employ^  of  a  railroad  company 
engaged  in  operating  one  of  its  trains  to 
move  a  train  (which  has  been  stopped)  upon 
the  signal  of  one  who  is  not  engaged  in  the 
operation  of  the  train.  Some  phases  of  the 
same  question  were  likewise  presented  in  the 
demurrer  which  the  trial  judge  overruled. 

We  think  the  trial  judge  properly  refused 
to  instruct  the  jury  that  if  the  engineer  went 
forward  in  good  faith,  believing  that  the  sig- 
nal had  been  given  him  by  the  plaintiff,  the 
defendant  would  not  be  liable.  The  plaintiff, 
though  an  employ^  of  the  defendant  com- 
pany, was  not  its  servant  in  the  operation  of 
the  train  in  question.  His  sole  duty  was  to 
care  for  the  dead  engine.  According  to  the 
evidence,  he  went  under  the  dead  engine  to 
remedy  a  hot  box,  and,  according  to  his  tes- 
timony, he  was  amply  assured  that  provision 
would  be  made  for  his  safe  exit  before  the 
train  was  set  in  motion.  According  to  the  de- 
fendant's theory,  the  engineer  acted  upon  a 
signal  given  him  by  one  whom  htf  supposed 
to  be  the  plaintiff,  after  he  had  been  inform- 
ed by  the  flagman  that  the  plaintiff  was 
under  the  engine.  The  court  charged  the 
jury  explicitly  with  regard  to  this  particular 
defense,  so  far  as  it  related  to  any  negli- 
gence or  lack  of  care  of  the  plaintiff,  in- 
structing the  jury  that  if  they  believed  the 
engineer  gave  the  usual  signal  by  blowing 
the  whistle  of  the  engine  twice,  indicating 
thereby  that  he  had  received  the  signal  from 
the  rear  of  the  train  to  go  ahead,  and  that, 
after  such  signal  was  given  and  heard  by 
the  plaintiff,  he  had  time  to  have  come  from 
under  the  engine,  and  that  the  plaintiff,  by 
the  exercise  of  ordinary  care  and  diligence, 
could  have  gotten  from  under  the  engine  and 
escaped  Injury,  but  failed  to  do  so,  then  their 
verdict  should  be  in  favor  of  the  defendant 
The  court  further  charged  the  jury  that  if 
they  found  from  the  evidence  that  the  plain- 
tiff gave  the  go-ahead  signal,  and,  after  doing 
so,  went  back  under  the  engine  and  was  in- 
jured as  a  result,  then  he  could  not  recover. 
The  requested  instructions,  however,  go  much 
further  than  this,  and,  if  they  had  been  giv- 
en to  the  jury,  the  diligence  of  the  engineer 
would  have  been  made  to  depend  upon  his 
good  faith  in  believing  that  the  person  who 
he  alleged  gave  him  a  signal  was  the  plain- 
tiff, whereas,  in  our  judgment.  It  is  (prima 
facie  at  least)  evidence  of  negligence  if  an 
engineer  moves  his  train  In  response  to  sig- 
nals from  any  one  other  than  those  who,  by 
the  rules  of  the  company,  are  authorized  to 
signal  him  directions  to  move;  and  certain- 
ly It  is  negligence  for  a  train  to  be  moved  in 
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response  to  signals  from  one  wbo  la  entirely 
disconnected  from  the  operation  of  the  train 
—as  was  the  plaintiff  In  the  present  cas^. 
It  may  be  that  in  a  particular  case  no  harm 
would  result  from  an  engineer  moving  his 
train  upon  signals  given  him  by  a  stranger,  but 
such  a  movement  would  be  none  the  less  neg- 
ligence, and,  in  case  either  person  or  prop- 
erty were  injured,  the  engineer  would  have 
set  his  train  in  motion  at  his  peril,  and  the 
railway  company  would  be  liable  for  the 
damage  due  to  this  negligence.  The  question 
of  moving  a  train  of  cars  which  is  stationary, 
in  response  to  signals  given  by  one  in  author- 
ity to  give  them,  is  somewhat  different  from 
that  Involved  where  a  train  is  stopped  upon 
signals  given  perhaps  by  a  mere  bystander. 
In  the  latter  case  it  might  be  the  duty  of  the 
employ^  of  a  railway  company  to  stop  his 
train  In  order  to  avoid  a  washout  or  a  burn- 
ing bridge,  or  other  danger  which  might  be 
prevented.  When,  however,  a  train  is  sta- 
tionary, there  can  rarely,  If  ever,  be  any  case 
of  emergency  which  would  require  the  move- 
ment of  the  train  or  permit  its  being  set  in 
motion,  except  upon  signals  by  those  author- 
ized to  give  them.  We  have  been  unable  to 
find  any  decision  in  which  the  exact  point 
has  been  decided,  but  If  the  testimony  of  the 
plaintiff  In  the  present  case  is  true  (and  the 
jury  found  It  credible),  the  Instant  case  pre- 
sents an  unanswerable  reason  for  the  rule 
adopted  by  the  trial  judge,  and  with  which 
we  concur. 

Several  rulings  to  the  effect  that  it  Is 
negligence  as  to  a  coemploy^,  switchman  or 
bralseman,  for  an  engineer  to  move  forward 
without  a  signal  from  lilm,  are  cited  by  Mr. 
Thompson  In  his  work  on  Negligence  (vol. 
4,  I  4497),  and  we  can  see  no  reason  wliy 
this  plaintiff,  who,  according  to  uncontra- 
dicted testimony,  was  in  the  performance 
of  his  duty  as  to  the  dead  engine  with  the 
knowledge  of  the  flagman,  would  not  be  pro- 
tected by  the  same  rule  as  a  switchman  or 
brakeman  engaged  in  giving  signals,  If  (as 
appears  In  this  case)  the  engineer  knew  he 
was  under  the  engine.  And  in  our  opinion, 
whether  the  engineer  knew  the  plaintiff  was 
under  the  engine  or  not,  under  the  facts  of 
this  case,  we  do  not  think  he  would  have  had 
the  right  to  move  his  train  upon  the  signal 
of  any  one  except  an  employ^  authorized  to 
give  signals.  In  Thompson  on  Negligence 
(VOL  4,  I  4496)  it  is  said:  "Whether  a  rail- 
road company  will  be  Imputable  with  neg- 
ligence for  the  act  of  its  servants  In  charge 
of  its  engines  or  trains  in  obeying  a  signal 
given  by  an  unauthorized  person  will  ob- 
viously be  a  question  which  cannot  be  decid- 
ed with  reference  to  any  rule  of  law."  In  3 
Thompson  on  Negligence,  §  2874,  the  decision 
in  the  case  of  North  Chicago  St.  R.  Co.  v. 
Cook,  145  111.  551,  33  N.  R  958,  affirming  s.  c, 
43  111.  App.  634,  is  cited  as  authority  for  the 
principle  that  where  a  signal  for  starting  a 


street  railway  car,  given  by  an  unauthorized 
person,  caused  one  who  was  attempting  to 
alight  to  be  thrown  down  and  injured,  the 
company  would  not  be  relieved  from  liability 
If  the  conductor  by  due  diligence  could  have 
prevented  the  moving  of  the  car  and  have 
avoided  the  Injury  by  countermanding  the 
signal  or  otherwise,  although  he  might  not 
have  known  that  any  one  was  attempting  to 
get  off  the  car.  This  decision  would  seem  to 
be  some  authority  for  the  rule  that  a  rail- 
way company  is  liable  for  the  injuries  result- 
ing from  the  movement  of  a  train  In  response 
to  signals  given  by  a  person  not  authorized 
to  give  them.  We  conclude  the  true  rule  to 
be  that,  where  an  employ^  of  a  railway  com- 
pany puts  his  train  In  motion  upon  the  sig- 
nal of  one  who  is  not  authorized  to  give 
signals  for  the  movement  of  the  train,  he  is 
guilty  of  negligence  Imputable  to  the  compa- 
ny in  case  Injury  results  from  the  improper 
movement  which  is  shown  to  be  the  proxi- 
mate cause  of  the  Injury. 

[6]  There  was  no  error  in  overruling  the 
demurrer.  Most  of  the  grounds  therein  are 
clearly  without  merit  We  need  only  refer 
to  the  twelfth  ground  of  the  demurrer,  in 
which  the  allegation  that  the  plaintiff  in- 
curred an  expense  of  $100  for  physician's 
services  and  medicine  was  objected  to  as  in- 
sufficient Under  the  ruling  in  Louisville  & 
Nashville  Railroad  Co.  v.  Barnwell,  131  Ga. 
792  (4),  63  S.  E.  501,  this  allegation  was  sub- 
ject to  special  demurrer,  but  in  Louisville  ft 
Nashville  Railroad  Co.  v.  Bradford,  135  Ga. 
522,  69  S.  B.  870,  in  which  the  Barnwell  Case, 
supra,  was  considered,  it  was  held  that  tbe 
overruling  of  a  special  demurrer  to  such  an 
allegation  would  not  require  a  reversal,  when 
it  is  apparent  that  no  harm  could  have  re- 
sulted to  the  defendant  from  the  ruling. 
While  the  defects  pointed  out  by  the  special 
demurrer  should  have  been  met  by  proper 
amendment,  it  is  apparent  from  the  record 
that  the  failure  so  to  amend  did  not  harm 
the  defendant  In  the  trial  now  under  review ; 
and  for  that  reason  we  have  dealt  with  the 
grounds  of  the  motion  for  new  trial  rather 
than  with  the  exceptions  pendente  lite  to  tbe 
judgment  on  the  demurrer. 

Judgment  reversed. 

(12  Qa.  App.  476) 

STANLEY  T.  STERLING  MUT.  LIFE  INS. 

CO.    (No.  4,564.) 

(Court  of  Appeals  of  Georgia.     'March  18» 

1913.) 

(ByUabua  hy  the  Court) 

1.  Insurance    (|    560*)— Proofs    of    Lose— 

Waiver. 

By  accepting  proofs  of  death  furnished  bj 
the  beneficiary  under  let  life  insurance  policy, 
the  insurer  waives  the  right  to  set  up.  In  de- 
fense to  an  action  upon  the  policy,  that  proof? 
of  death  were  not  furnished  in  compliance  with 
a  stipulation  therein  contained. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§1393-1404;    Dec.  Dig.  {  6(50.*] 
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2.  INSXTSANCB    (I    e23*)— Actions— TiMK    to 
Sub— Waiveb  of  Provision  in  Folict. 

Where  an  insurer,  by  negotiating  for  a 
aettlement  or  by  a  promise  to  pay  the  amount 
of  the  policy,  has  led  the  insured  to  believe  that 
he  will  be  paid  without  suit,  the  insurer  can- 
not take  advantage  of  a  provision  in  the  policy 
requiring  action  thereon  to  be  brought  within  a 
stated  time. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1551-1553 ;    Dec.  Dig.  §  G23.*] 

3.  Insubakcx  (I  518*)— Aotions  on  Policies 
—Right  of  Rscovebt. 

Where  a  policy  of  insurance,  issued  upon 
the  assessment  plan,  stipulated  toat  the  bene- 
ficiary should  be  paid  the  sum  of  ^X  for  each 
member  in  good  standing  at  the  date  of  the 
death  of  the  insured,  and,  in  a  suit  brought  up- 
on the  policy,  there  was  evidence  that  there 
were  members  in  good  standing  at  the  date  of 
the  death  of  the  insured,  and  no  legal  reason 
was  offered  by  the  insurer  for  failing  to  collect 
the  assessments  in  accordance  with  the  stipula- 
tions of  the  policy,  it  was  error  to  grant  a  non- 
suit; it  appearing  that  the  insured  had  com- 
plied with  all  the  conditions  precedent  in  the 
policy,  except  those  which  had  been  waived  by 
the  insurer. 

[E2d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1304;   Dec  Dig.  {  518.*] 

Error  from  City  Court  of  MadlsoD;  K.  S. 
Anderson,  Jadge. 

Action  by  Greene-  Stanley  against  the  Ster- 
ling Mutual  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

M.  C.  Few,  of  Madison,  for  plaintiff  in  er- 
ror. F.  C.  Foster,  Sr.,  of  Madison,  for  de- 
fendant in  error. 

POTTLE^  J.  1.  This' was  an  action  on  a 
life  insurance  policy  against  an  insurance 
company  doing  business  upon  the  assessment 
plan.  The  policy  stipulated  that  the  bene- 
ficiary should  be  paid  the  sum  of  $1  upon  the 
death  of  the  insured  for  each  member  in 
good  standing  at  the  date  of  the  death  of 
the  Insured.  It  was  alleged  in  the  petition 
that  there  were  500  members  in  good  stand- 
ing at  the  date  of  the  Insured's  death,  and 
that  the  company  was  therefore  indebted  to 
the  petitioner  In  the  sum  of  $500.  From  the 
policy  attached  to  the  petition  it  appears  that 
the  company  agreed  to  pay  the  sum  of  $1 
for  every  member  in  good  standing  in  the 
division  in  which  the  insured  was  a  member 
at  the  date  of  his  death,  upon  satisfactory 
proof  of  death.  It  is  provided  in  by-laws  at- 
tached to  the  policy  and  made  a  part  thereof 
that  no  liability  shall  accrue  under  the  poli- 
cy and  no  recovery  thereon  shall  be  had, 
"unless  claim  is  made  within  ninety  days 
from  the  death  of  the  insured.  And  no  one 
shall  bring  suit  against  the  company  on  a 
death  claim  arising  under  this  policy  within 
sixty  days,  or  after  ninety  days,  from  the 
time  that  proof  of  death  is  made  and  filed  in 
the  home  office  of  the  company.**  It  is  fur- 
ther provided  that  no  change  in  the  contract 
shall  be  valid,  unless  in  writing,  signed  by 
the  president  or  the  secretary  and  treasurer 
of  the  company.    There  is  a  further  provi- 


sion that,  when  death  occurs,  the  henefidaiy 
or  some  one  acting  for  him  shall  at  once 
notify  the  home  office,  or  certain  named  offi- 
cers of  the  company,  "and  shall  furnish  proof 
of  deat^  and  Its  cause  or  causes,  on  blanks 
furnished  by  the  company  for  that  purpose." 
The  company  defended' upon  the  ground  that 
no  proof  of  death  had  been  furnished,  and 
that  the  suit  was  instituted  more  than  90 
days  from  the  date  on  which  the  beneficiary 
claimed  to  have  furnished  proof  of  death  of 
the  insured. 

The  beneficiary  testified  that  the  insured 
(his  wife)  died  on  August  17,  1910 ;  that  he 
reported  the  death  to  the  secretary  and 
treasurer  of  the  company,  and  carried  to  him 
a  certificate  of  the  attending  physician,  and 
that  the  officer  of  the  company  said  it  was 
all  right  and  ''I  would  get  my  money  very 
soon.*'  "I  went  to  see  him  several  times,  and 
he  reported  to  me  that  everything  was  all 
right,  and  that  I  .was  sure  to  get  the  insur- 
ance. I  relied  upon  his  statement"  He 
"told  me  my  notice  to  him  of  the  death  of 
my  wife  was  sufficient"  The  secretary  and 
treasurer  testified  that  he  did  not  remember 
the  beneficiary  having  made  any  report  to 
him  of  the  death  of  the  beneficiary's  wife, 
and  that  he  made  no  statement  that  any 
amount  would  be  paid  on  the  policy.  He  fur- 
ther testified  that  there  were  74  members  in 
good  standing  at  the  date  of  the  death  of  the 
insured  in  the  division  in  which  she  was  a 
member,  but  that  the  call  for  the  payment  of 
assessments  upon  the  certificate  of  the  in- 
sured was  never  made,  because  it  was  never 
reached  until  the  company  had  suspended 
business,  and  that  nothing  was  collected  to 
pay  the  policy,  and  that  all  of  the  members 
had  lapsed  before  the  assessment  call  upon 
the  policy  was  reached. 

[2]  A  stipulation  in  a  policy  of  insurance  lim- 
iting the  time  in  which  suit  shall  be  brought 
on  the  policy  is  reasonable  and  valid,  unless 
the  time  be  so  short  as  to  indicate  an  intention 
to  take  an  undue  advantage  of  the  beneficiary. 
Metropolitan  Life  Ins.  Co.  v.  Caudle,  122  Ga. 
608,  50  S.  E.  337 ;  McDanlel  v.  German  Ameri- 
can Ins.  Co.,  134  Ga.  189,  67  S.  E.  668.  It  is 
well  settled  that  stipulations  in  reference  to 
the  filing  of  proofs  of  death,  and  to  the  time 
In  which  suit  must  be  brought,  may  be  waived 
by  the  company.  While  a  local  agent  having 
authority  only  to  receive  proposals  for  insur- 
ance and  to  countersign  policies  has  no  pow- 
er to  waive  stipulations  (Lippman  v.  iBytna 
Insurance  Co.,  120  Ga.  247,  47  S.  E.  693),  an 
agent  having  general  authority  in  the  con- 
duct and  management  of  the  company's  af- 
fairs would  have  power  to  waive  such  stipu- 
lations in  the  policy  as  those  above  referred 
to.  Where  an  Insurance  company  promised 
to  adjust  and  pay  a  loss  under  a  fire  policy 
as  soon  ad  a  certain  contingency  should 
happen,  and,  by  reason  of  the  promise,  suit 
was  not  commenced  upon  the  policy  until 
after  the  time  limitation  therein  prescribed. 
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tlie  stipulation  was  waived.  Hartford  Fire 
Ins.  Co.  V.  Amos,  98  Ga.  533,  25  S.  E.  575. 
It  is  a  universal  rule  that,  where  the  insurer, 
by  its  acts  in  negotiating  for  a  settlement,  has 
led  the  insured  to  believe  that  he  will  be 
paid  without  suit,  the  insurer  cannot  take 
advantage  of  a  provision  in  the  policy  which 
requires  the  action  to  be  brought  in  a  certain 
time.  Cooley's  Briefs  on  Insurance,  3992. 
Where  suit  has  been  delayed  beyond  a  stipu- 
lated time  on  account  of  direct  promises  of 
the  company  to  pay  the  claim,  the  action  is 
not  barred.    Id.  3991. 

[1]  The  same  principle  is  applicable  to  the 
furnishing  of  proofs  of  death.  In  this  case 
the  plaintiff  testified  that  he  notified  one  of 
the  general  officers  of  the  company  of  the 
death  of  his  wife  and  furnished  to  him  a 
certificate  from  the  attending  physician  in 
proof  of  death,  and  that  this  general  ofiicer 
accepted  this  proof  with  the  statement  that 
it  was  all  right,  and  that  the  plaintiff  would 
"be  sure  of  collecting  the  insurance.'*  Ob- 
viously it  would  be  a  fraud  upon  the  plain- 
tiff to  mislead  him  into  the  belief  that  the 
company  had  accepted  the  physician's  cer- 
tificate as  satisfactory  proof  of  death,  and 
then,  when  suit  is  brought  upon  the  policy, 
rely  upon  the  letter  of  the  contract  that 
proofs  should  be  made  on  blanks  furnished 
by  the  company  for  that  purpose.  The  state- 
ment of  the  secretary  and  treasurer  of  the 
company  amounts  to  a  waiver  of  a  strict 
compliance  with  the  contract  in  this  regard. 
Furthermore,  according  to  the  testimony  of 
the  plaintiff,  this  oflScer  made  a  direct  prom- 
ise to  pay  the  loss.  The  plaintiff  went  to 
see  him  several  times,  but  each  time  the  of- 
ficer said  that  everything  was  all  right  and 
that  the  plaintiff  would  get  his  insurance. 
The  plaintiff  was  thus  lulled  into  the  belief, 
by  the  repeated  promises  of  the  company's 
ofllcer,  that  he  would  be  paid  without  suit, 
and  it  would  be  a  gross  fraud  upon  him  to 
permit  the  company  to  delay  payment  until 
after  the  expiration  of  the  time  limit  in  the 
policy,  and  then  defeat  the  claim  because 
the  suit  was  not  brought  within  the  limita- 
tion i)eriod. 

[8]  It  was  admitted  by  the  company  that 
at  the  date  of  the  death  of  the  plaintiff's 
wife  there  were  74  members  in  good  stand- 
ing in  the  division  in  which  she  was  a  mem- 
ber. The  company  gave  no  sufficient  excuse 
for  failing  to  make  the  call  for  the  assess- 
ment upon  these  members.  The  policy  con- 
tains an  absolute  promise  to  pay  $1  for  each 
and  every  member  in  good  standing  at  the 
date  of  the  death  of  the  insured;  but,  tak- 
ing this  in  connection  with  the  by-laws 
which  were  a  part  of  the  policy,  it  is  evi- 
dent that  the  only  source  from  whfch  the 
company  was  to  derive  the  money  to  pay 
the  death  claim  was  by  assessment  upon  the 
members  in  good  standing.  The  plaintiff, 
under   his  evidence,   is   entitled   to   recover 


under  his  policy  $1  for  each  and  every  mem- 
ber In  good  standing,  so  as  to  fix  the  amount 
for  which  he  had  the  right  to  make  demand 
upon  the  company.  When  he  obtains  this 
Judgment,  the  question  of  his  right  to  sub- 
ject assets  deposited  with  the  treasurer  of 
the  state,  under  the  provisions  of  the  Civil 
Code,  I  2450,  will  arise.  By  the  express 
terms  of  that  section,  the  security  deposited 
with  the  treasurer  of  the  state  is  held  in 
trust  for  the  benefit  of  the  policy  holders, 
their  legal  representatives  and  beneficiaries. 
If  the  company  cannot  show  a  legal  excuse 
for  not  levying  and  collecting  the  assess- 
ments, it  will  be  liable;  otherwise,  it  will 
not 
Judgment  reversed. 

(12  Ga.  App.  507' 
POSTELL  V.  AVERY  &  CO.    <No.  4,588.) 

(Court  of  Appeals  of  Georgia.     March  18, 

1913.) 

(Syllahus  hy  the  CouriJ 

1.  Execution    (§    115*)— Lien— Dischabqb— 
Transfer  of  Property. 

A  defendant  in  fi.  fa.  cannot,  by  the  sale 
of  property  subject  to  the  lien  of  his  judgment 
creditor,  defeat  or  discharge  the  lien  of  Xht 
fi.  fa. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent.  Dig.  If  257-265,  377 ;   Dec.  Dig.  §  115.*] 

2.  Carriers  (§  58*)— Transfeb  of  Title— De- 
livery OF  Bill  of  Lading. 

A  bill  of  lading  is  the  symbol  of  the  prop- 
erty which  the  carrier  thereby  acknowledces  to 
have  been  received  for  transportation,  and  the 
assignment  and  transfer  of  a  bill  of  lading  evi- 
dences a  sale  and  delivery,  by  symbol,  of  the 
property  described  therein. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  179-190 ;  Dec.  Dig.  §  58  ;♦  Sales, 
Cent.  Dig.  t  649.] 

Error  from  City  Court  of  Tlfton;  R  Eve, 
Judge. 

Claim  by  R.  C.  Postell  to  property  levied 
on  by  Avery  &  Co.  Judgment  for  the  execu- 
tion plaintiff,  and  the  claimant  brings  error. 
Affirmed. 

R.  D.  Smith,  of  Tlfton,  for  plaintiff  in  er- 
ror. Geo.  E.  Simpson,  of  Valdosta,  and  Pul- 
wood  &  Skeen,  of  Tifton,  for  defendant  in 
error. 

RUSSELI4,  J.  On  March  4,  1912,  an  ex- 
ecution issued  from  the  city  court  of  Tifton, 
Ga.,  In  favor  of  Avery  &  Co.  against  W.  M- 
Wall,  "trading  as  the  Tifton  Sawmill  Com- 
pany," and  on  the  same  day  was  entered  on 
the  general  execution  docket  in  the  clerk's 
office  of  Tift  superior  court  on  that  date.  On 
July  30,  1912,  this  execution  was  levied  on  a 
car  of  lumber  as  the  property  of  Wall,  the 
defendant  in  fl.  fa.  For  this  car  of  lumber 
the  Georgia  Southern  &  Florida  Railway 
Q)mpany,  had  issued  a  bill  of  lading,  which 
A.  C.  Morris,  as  the  consignor,  transferred 
and  assigned  to  Wall,  the  defendant  in  fl. 
fa.,  on  July  26,  1912;   and  on  the  same  da^ 
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the  defendant  in  fl.  fa.  transferred  and  as- 
signed to  R.  C.  Postell,  at  Tifton,  an  Invoice 
covering  the  car  of  lumber,  together  with  the 
bill  of  lading.  Upon  this  evidence  the  trial 
Judge,  we  think  correctly,  directed  a  verdict 
finding  the  property  subject  to  the  levy. 

[2]  There  can  be  no  question  that,  If 
Wall  had  purchased  and  physically  taken 
possession  of  the  car  of  lumber,  the  lien  of 
the  judgment  in  favor  of  Avery  &  Co.,  would 
have  attached.  Does  it  not  Just  as  fully  at- 
tach to  a  car  of  lumber  bought  and  symboli- 
cally transferred?  We  think  so.  A  bUl  of 
lading  is  a  symbol  of  the  articles  which  it 
purports  to  describe,  and  the  title  to  the 
property  could  pass  by  proper  transfer  of 
the  appropriate  symboL  Livingston  v.  An- 
derson, 2  Ga.  App.  274,  58  S.  E.  505;  Currie 
V.  State,  3  Ga.  App.  309,  59  S.  E.  926.  By 
the  transfer  of  the  bill  of  lading,  the  title 
to  this  lumber  passed  from  Morris  to  Wall. 

[1]  As  soon  as  the  title  passed  to  Wall, 
the  lien  of  Avery  &  Go.'s  judgment  attached; 
and  when,  by  a  like  assignment  and  transfer, 
the  title  to  the  car  of  lumber  was  transfer- 
red to  Postell,  he  took  the  lumber  subject 
to  the  lien  of  this  Judgment  There  was 
therefore  no  error  in  directing  the  verdict; 
for  no  other  verdict  could  legally  have  been 
reached. 

The  case  of  Owens  v.  Atlanta  Trust  & 
Banking  Co.,  122  Ga.  621,  50  S.  E.  379,  is 
not  in  point,  nor  do  the  provisions  of  section 
4133  of  tlie  Civil  Code  (1910)  apply.  The 
provisions  of  section  3653  of  the  Code  are 
not  applicable  to  the  case  at  bar,  for  the 
reason,  as  pointed  out  by  Justice  Miller  In 
Pollard  V.  Vinton,  105  U.  8.  8,  26  L.  Ed. 
998:  "A  bill  of  lading,  notwithstanding  it 
is  designed  to  pass  from  hand  to  hand,  with 
or  without  indorsement,  and  is  efficacious  for 
its  ordinary  purposes  In  the  hands  of  the 
holder,  is  not  a  negotiable  instrument  or  ob- 
ligation in  the  sense  that  a  bill  of  exchange 
or  a  promissory  note  is.  Its  transfer  does 
not  preclude,  as  in  those  cases,  all  inquiry 
into  the  transaction  in  which  it  originated, 
because  it  has  come  into  the  hands  of  per- 
sons who  have  innocently  paid  value  for  it 
The  doctrine  of  bona  fide  purchasers  only 
applies  to  it  in  a  limited  sense. 

Judgment  affirmed. 


(12  Oa.  App.  406) 

ELLIOTT  ▼.  TIFTOX  MILL  &  GIN  CO. 

(No.  4,580.) 

(Court  of  Appeals  of  Georgia.     March  18, 

1913.) 

(ByTlabu9  hy  the  Court.) 

1.  Master  and  Servant  (§  209*)— Injuries 
TO  Servant— Assumption  of  Risk— Ordi- 
nary Risks. 

Where  one  makes  a  contract  to  work  on 
and  about  dangerous  machinery,  the  law  implies 
an  engagement  on  his  part  to  assume  the  ordi- 


»r 


nary  risks  incident  to  the  employment;  that  is 
to  say,  the  risks  of  injury  resulting  from  the 
ordinary  use  of  the  machinery,  unmixed  with 
negligence  on  the  part  of  the  master. 

[£}d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  552,  553;  Dec.  Dig. 
§  209.*] 

2.  Master  and  Servant  (|  221*)— Injuries 
TO  Servant— Assumption  of  Risk— Prom- 
ise TO  Repair. 

The  master  may,  as  a  part  of  the  contract, 
himself  assume  the  risk  of  injury  to  the  serv- 
ant, even  from  the  use,  in  the  ordinary  and 
usual  way,  of  a  defective  or  dangerous  instru- 
mentality. He  may  lawfully  contract  to  com- 
pensate the  servant  for  injuries  resulting  from 
an  obvious  defect  or  danger  known  to  the  serv- 
ant A  promise  to'  a  servant  to  remove  a  dan- 
ger or  repair  a  defect  will  be  construed  as  an 
assumption  onlv  of  those  risks  which  result 
from  the  use  of  an  instrumentality  not  so  ob- 
viously dangerous  that  no  ordinarily  prudent 
man  would  continue  to  use  it,  notwithstanding 
the  promise.  Such  an  assumption  by  the  mas- 
ter of  the  risk  of  injury  to  the  servant  contin- 
ues until  the  expiration  of  the  time  within 
which  the  master  agreed  to  remove  the  danger, 
or  for  a  reasonable  time  if  no  time  be  fixed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S|  625,  637,  641-647 ;  Dec. 
Dig.  S  221.*] 

3.  Master  and  Servant  (§  247*)—In juries 
TO  Servant— Contributory  Neglioencb— 
Promise  to  Repair. 

No  promise  on  the  part  of  the  master  to 
remove  a  danger  in  an  instrumentality  will  re- 
lieve a  servant  from  the  exercise  of  ordinary 
care  for  his  own  safety,  and,  if  he  is  injured 
while  failing  to  exercise  such  care,  this,  and  not 
the  breach  of  the  master's  promise,  will  be  held 
to  have  been  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  795-800;  Dec.  Dig.  § 
247.*] 

4.  Master  and  Servant  (§  247*)— Injuries 
to  Servant— Contributory  Negligence— 
Promise  to  Repair. 

On  Saturday  the  owner  of  a  ginnery  assur- 
ed one  of  the  ginners  that  a  rapidly  revolving 
and  exposed  shaft  and  set  screw  in  the  base- 
ment of  the  gin  would  be  covered,  but  no  time 
was  fixed  within  which  this  was  to  be  done. 
The  ginner  was 'sometimes  compelled  to  go  by 
the  exposed  shafting  and  set  screw  in  order  to 
reach  other  machinery  in  the  baseihent,  which 
it  was  his  duty  to  repair.  On  numerous  oc- 
casions he  had  passed  by  the  shafting  with  safe- 
ty by  going  under  the  belt.  On  Monday,  in  the 
darkness,  the  ginner  attempted  to  pass  by  the 
shafting  in  some  other  way  than  by  going  un- 
der the  belt.  He  did  not  examine  the  shafting, 
but  relied  upon  the  master's  promise  that  he 
would  have  the  shafting  and  set  screw  covered. 
The  servant's  clothing  was  caught  in  the  set 
screw  and  he  was  whirled  around  with  the 
shafting  and  killed.  Held,  that  the  proximate 
cause  of  the  servant's  death  was  his  own  fail- 
ure to  exercise  ordinary  care,  and  that  no  re- 
covery could  be  had  against  the  master  for  his 
homicide. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  795-800;  Dec.  Dig.  § 
247.*] 

Error  from  City  Court  of  Tifton ;  R.  Eve, 
Judge. 

Action  by  Mrs.  W.  A.  Elliott  against  the 
Tifton  Mill  &  Gin  Company.  Judgment  for 
defendant,  and  plaintiflP  brings  error.  Af- 
firmed. 
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J.  S.  RidgdUl  and  Folwood  &  Skeen,  all  of 
Tlfton,  for  plaintiff  in  error.  Battle  &  Hol- 
lis,  of  Golumbua,  and  R.  D.  Shnith,  of  Tif  ton, 
for  defendant  in  error. 

POTTLE,  J.  This  is  an  action  by  a  widow 
for  tbe  homicide  of  Her  husband  by  the  al- 
leged wrongful  acts  of  the  defendant.  The 
case  as  laid  in  the  petition  is  as  follows: 
The  deceased  was  employed  as  a  ginner  at 
the  ginhouse  of  the  defendant  As  a  part  of 
his  duty,  It  became  necessary  to  go  from  the 
rooms  in  which  the  gins  were  located  to 
the  basement  where  the  machinery  that  op- 
erated the  gins  was  placed,  for  the  purpose 
of  fixing  what  is  known  as  the  saw-fan 
belts,  on  account  of  the  defects  in  which  the 
gin  under  the  management  of  the  deceased 
could  not  properly  be  operated.  While  en- 
gaged in  tihe  performance  of  this  duty  in  the 
basement,  the  deceased  came  in  contact  with 
a  sliafting  and  exposed  set  screw,  his  clothes 
were  caught  dn  the  set  screw,  and  he  was 
hurled  over  and  over  in  the  rapidly  revolv- 
ing machinery  and  killed.  At  the  time  he 
was  Idlled,  the  basement  was  darl(  and  dan- 
gerous. It  was  dangerous  to  keep  and  main- 
tain an  oi)en  and  exposed  set  screw.  The 
defendant  had  loiown  for  a  long  time  that 
the  set  screw  was  exposed  and  uncovered, 
and  knew  when  it  was  left  in  this  condition 
that  it  was  exceedingly  dangerous  to  em- 
ployes whose  duty  called  them  to  the  place 
where  the  shafting  was  located.  On  the 
Saturday  preceding  the  deceased's  death  on 
Monday,  the  defendant  gave  orders  for  proi>- 
er  cuff^,  collars,  and  covering  to  be  placed 
upon  the  shafting,  so  as  to  cover  the  exposed 
set  screw  and  shafting  and  render  them 
harmless  to  its  employes.  The  defendant  was 
negligeut  in  maintaining  an  unsafe  and  high- 
ly dangerous  place  where  the  deceased  was 
obliged  to  perform  services  for  the  defend- 
ant It  was  negligent  In  that,  after  knowl- 
edge of  the  danger,  it  failed  to  have  the 
set  screw  and  shafting  covered  as  it  had 
determined  to  do.  For  some  time  prior  to 
the  date  of  the  injury  resulting  in  the  death 
of  the  deceased,  he  had  often  been  called 
in  the  basement  where  the  dangerous  shaft- 
ing was  located,  and  he  knew  that  the  ex- 
posed condition  of  the  set  screw  rendered 
it  dangerous  to  come  in  contact  with  it, 
and  **would  always  go  under  the  belt  and 
would  never  cross  at  the  shaft,  on  account 
of  the  known  danger  of  being  caught  in  the 
exposed  set  screw;  but  at  the  time  and  on 
the  date  when  [he]  was  killed  ♦  •  •  he 
did  not  know,  and  had  not  equal  means  of 
knowing,  that  said  set  screws  were  still  un- 
protected, that  no  cuffs,  collars,  or  covering 
had  been  placed  thereon,  and  that  there  was 
at  the  time  any  danger  on  account  thereof, 
for  [he]  had  been  informed  by  the  defend- 
ant that  said  dangerous  situation  would  be 
removed  and  cuffs  put  on  and  over  said 
dangerous,  exposed  set  screws,  on  Saturday 
previous  to  Monday  when  [he]  met  his  death. 


and,  •  •  •  relying  npon  such  informa- 
tion, and  believing  that  the  danger  had  been 
removed  and  the  shafting  and  set  screws 
covered  [he]  was  lulled  into  security  and 
met  his  death  as  herein  set  forth."  The  de- 
ceased was,  at  t^e  time  he  was  killed,  in  the 
exercise  of  all  ordinary  and  reasonable  care 
and  caution  on  his  part,  and  his  death  was 
caused  by  the  negligence  of  the  defendant, 
herein  set  forth.  He  was  49  years  old,  was 
strong  and  healthy,  and  was  earning  $75 
per  month.  Damages  were  laid  In  the  sum 
of  $10,000. 

The  defendant  filed  a  general  demurrer, 
upon  the  grounds  that  no  cause  of  action  was 
set  forth;*  that  it  affirmatively  appeared  in 
the  petition  that  the  defendant  was  not  neg- 
ligent; that  the  deceased  assumed  the  risks 
of  the  danger  which  brought  about  his  death; 
that  his  death  was  the  result  of  his  own 
negligence ;  that  by  the  exercise  of  ordinary 
care  he  could  have  avoided  the  injury  that 
resulted  in  his  homicide;  and  that  he  had 
equal  means  with  the  master  of  knowing, 
and  by  the  exercise  of  ordinary  care  could 
have  known,  that  the  set  screw  was  not 
boxed  or  covered.  These  grounds  were  am- 
plified in  other  grounds.  There  was  a  special 
demurrer  to  so  much  of  the  petition  as 
averred  that  the  deceased  had  been  informed 
by  the  defendant  that  the  shafting  and  set 
sbrew  would  be  covered,  upon  the  ground  that 
this  allegation  did  not  show  a  promise  on 
the  part  of  the  defendant  to  cover  the  set 
screw,  and  that  even  treating  it  as  a  promise, 
it  affirmatively  appeared  from  the  petition 
that  a  reasonable  time  had  not  elapsed  for  it 
to  be  carried  Into  effect;  also,  that  the  de- 
ceased had  no  right  to  rely  upon  such  prom- 
ise, his  duties  not  specifically  requiring  him 
to  work  around  such  dangerous  machinery; 
and  that  the  alleged  promise  of  the  master 
was  a  statement  merely  in  reference  to  his 
own  interest,  and  not  in  reference  to  any 
personal  danger  to  the  deceased.  The  de- 
murrers were  sustained,  and  the  plaintiff  ex- 
cepted. 

[1]  1.  It  often  happens  that  in  the  con- 
duct of  the  master's  business  it  is  necessary 
for  him  to  employ  dangerous  machinery. 
There  are  many  hazardous  occupations. 
Whenever  a  contract  is  made  between  a  mas- 
ter and  a  servant  by  which  the  latter  en- 
gages to  perform  a  hazardous  enterprise  or 
to  work  around  and  upon  dangerous  ma- 
chinery, certain  obligations  on  the  part,  both 
of  the  master  and  the  servant  not  expressed 
in  the  contract,  are  raised  by  implication  of 
law.  There  is  no  implication  that  the  mas- 
ter will  not  use  dangerous  machinery.  The 
law  does  imply  that  he  will  not  set  the  serv- 
ant to  work  upon  defective  instrumentali- 
ties, and  he  is  under  a  statutory  duty  to 
furnish  machinery  similar  in  kind  to  that  in 
general  use,  and  reasonably  safe  for  all  per- 
sons who  operate  it  with  ordinary  care. 
Civil  Ck>de,  §  3130.  This  the  servant  has  the 
right  to  demand;  and  the  master  will  be  Ua- 
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ble  for  Injuries  resulting  from  failure  to  com- 
ply with  this  duty,  unless  the  servant  is  pre- 
vented from  recovering  by  his  own  failure 
to  exercise  ordinary  care.  This  statutory 
duty  imposed  on  the  master  is  a  modifica- 
tion of  the  common-law  rule  which  permits  a 
master  to  employ  any  kind  of  works  or  ma- 
chinery about  his  business  that  he  sees  prop- 
er. The  soundness  of  the  common-law  rule  is 
very  vigorously  combatted  by  Labatt  in  his 
treatise  on  Master  &  Servant,  vol.  1,  |  61  et 
seq.  As  we  have  seen,  however,  the  harshness 
of  this  rule  has  been  greatly  mitigated  by 
statute  in  this  state.  But  while  this  duty 
rests  upon  the  master,  still,  if  he  furnishes 
machinery  less  safe  than  that  in  general  use, 
and  the  servant  enters  into  the  contract  with 
knowledge  of  the  dangerous  character  of  the 
machinery,  he  will  be  held  to  have  assumed 
the  risk  of  injury  from  the  use  of  the  ma- 
chinery In  the  usual  and  ordinary  way,  un- 
mixed with  any  acts  of  negligence  on  the 
part  of  the  master.  If  the  danger  is  ob- 
vious to  a  person  of  ordinary  prudence,  the 
risk  of  injury  is  ordinarily  assumed  by  the 
servant  Howard  v.  Central  Railway  Co., 
138  Ga.  537,  75  S.  E.  624 ;  Charleston  &  West- 
em  Carolina  Railway  Co.  v.  Robinson,  11 
Ga.  App.  492,  75  S.  E.  820;  Charleston  & 
Western  Carolina  Railway  Co.  v.  Brown,  11 
Ga.  App.  493,  75  S.  B.  826.  The  doctrine  was 
applied  in  tiie  case  of  Commercial  Guano 
Co.  V.  Neather,  114  Ga.  416,  40  S.  E.  299, 
where  it  was  held  that  working  in  close  prox- 
imity to  a  large  metallic  shafting  revolving 
at  a  rapid  rate  of  speed  was  so  obviously 
dangerous  that  it  was  not  incumbent  upon 
the  master  to  give  to  an  adult  employ^  of 
ordinary  common  sense  any  warning  of  the 
existence  of  the  danger.  This  rule  is  ap- 
plicable without  reference  to  whether  the 
danger  arises  from  something  inherent  in 
the  instrumentality  itself,  or  whether  it  re- 
sults from  an  obvious  defect  in  the  machin- 
ery which  would  -not  be  dangerous  except 
for  the  defect  Wallace  v.  Southern  Rail- 
way Co.,  10  Ga.  App.  90,  92,  72  S.  E.  606. 
It  is  only  where  there  are  latent  defects  or 
dangers  incident  to  the  employment  which  the 
master  knows  or  ought  to  know,  and  which 
are  unknown  to  the  servant,  that  the  mas- 
ter is  bound  to  give  him  warning  in  refer- 
ence thereto.  Civil  Code,  S  3130.  It  is  ap- 
parent therefore  that  the  petition  set  forth 
no  cause  of  action,  in  so  far  as  it  alleged 
liability  of  the  master  growing  out  of  the 
dangerous  condition  of  the  instrumentality. 
The  danger  was  obvious.  The  plaintiff's  hus- 
band was  a  matured  and  experienced  man, 
having  had  abundant  opportunity  to  observe 
and  appreciate  the  danger  attendant  upon 
work  in  proximity  to  the  rapidly  revolving 
shafting  and  set  screw.  Indeed,  it  is  dis- 
tinctly alleged  in  the  petition  that  he  ac- 
tually did  know  and  appreciate  the  danger. 
[2]  2.  Do  the  allegations  in  reference  to 
the  alleged  promise  of  the  master  to  cover 
the  shafting  and  set  screw  so  as  to  render 


them  less  dangerous,  and  the  failure  to  com- 
ply with  this  promise,  render  the  master 
liable  for  the  homicide  of  the  plaintiff's  hus- 
band? The  servant  assumed  the  ordinary 
risks  of  his  employment  for  the  law  implies 
that  he  engaged  to  do  so  in  making  the  con- 
tract of  employment  Brown  v.  Rome  Foun- 
dry Co.,  5  Ga.  App.  142,  62  S.  E.  720.  There 
is  no  legal  reason  why  the  master  should 
not  in  making  a  contract  of  employment,  re- 
lieve the  servant  from  the  assumption  of  the 
risks  incident  to  the  use  of  dangerous  or 
defective  instrumentalities.  If  the  master 
should  make  a  contract  of  this  character,  he 
would  be  bound  by  it  And  so  it  is  that 
even  after  the  contract  is  made  and  per- 
formance thereunder  begun,  if  the  servant 
should  discover  a  danger  incident  tb  the  use 
of  an  instrumentality  in  the  master's  busi- 
ness and  decline  to  proceed  further  with  the 
work  unless  the  master  will  remove  the  dan- 
ger, and  the  master  agrees  to  do  this,  he  will 
be  held  to  have  assumed  the  risk  of  injury 
to  the  servant  arising  from  the  use  of  the 
instrumentality  until  the  expiration  of  the 
time  within  which  he  agreed  to  remove  the 
danger.  If  no  time  has  been  fixed,  then  the 
law  will  imply  that  the  defects  or  dangers 
must  be  removed  within  a  reasonable  time. 
Hadden  v.  Cherokee  Sawmill  Co.,  76  S.  B. 
997;  1  Labatt  Master  &  Servant  f  429; 
Shue  V.  Central  Railway  Co.,  6  Ga.  App.  714, 
65  S.  E.  697. 

Counsel  for  the  defendant  contends  that 
in  no  case  will  the  master  be  held  to  have 
assumed  the  risk  unless  there  has  been  an 
express  complaint  made  by  the  servant  in 
reference  to  a  defect  or  danger  in  some  in- 
strumentality with  which  he  has  been  put 
to  work,  and  that  in  response  to  this  com- 
plaint an  express  promise  has  been  made  by 
the  master  to  remove  the  defect  or  danger. 
There  are  authorities  which  support  this  con- 
tention. International  &  G.  N.  R.  Co.  v.  Tur- 
ner, 3  Tex.  Civ.  App.  487,  23  S.  W.  146;  In- 
dustrial Lumber  Co.  v.  Johnson,  22  Tex.  Oiv!, 
App.  596,  55  S.  W.  362;  1  Labatt  Master  & 
Servant  1183  et  seq. ;  Lewis  v.  New  York  R. 
Co.,  153  Mass.  73,  26  N.  B.  431,  10  L.  R.  A. 
513.  This,  we  think,  states  the  rule  too 
strongly  against  the  servant  The  better 
rule  is  that  if,  from  the  conversation  with 
the  master,  in  the  light  of  all  the  surround- 
ing drcnmstances,  it  can  be  inferred  that 
the  servant  objected  to  proceeding  with  the 
work  on  account  of  the  dangerous  or  defec- 
tive instrumentality  and  that  the  master  as- 
sured him  that  the  danger  or  defect  would  be 
removed,  the  servant  will  not  ordinarily  be 
held  to  have  assumed  the  risk  of  injury  if 
he  proceed  with  the  work  relying  upon  the 
master's  promise.  Bush  v.  West  Yellow  Pine 
Co.,  2  Ga.  App.  295,  58  S.  E.  529;  Cheeney 
V.  Ocean  Steamship  Co.,  92  Ga.  731,  19  S.  E. 
33,  44  Am.  St  Rep.  113;  Shue  v.  Central 
Railway  Co.,  supra.  This  rule,  however,  is 
subject  to  the  qualification  that  no  promise 
on  the  part  of  the  master  will  authorize  the 
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serTant  to  continue  work  if  the  danger  is  so 
patent  that  no  person  of  ordinary  prudence 
would  work  with  the  instrumentality  until 
the  danger  is  removed.     26  Cyc.  1209. 

[3,4]  3,4.  Treating  the  promise  to  remove 
the  danger,  as  alleged  in  the  petition,  as  be- 
ing sufficient  to  show  that  the  master  agreed 
to  assume  the  risk  of  injury  to  the  servant 
wliile  he  was  using  the  instrumentality  in 
the  ordinary  and  usual  way,  does  the  peti- 
tion set  forth  a  cause  of  action?  The  ef- 
fect of  the  master's  engagement  was  that 
he  would  assume  the  risks  of  injury  to  the 
servant,  resulting  from  the  ordinary  use  of 
the  machinery,  provided  the  servant  was 
not  himself  negligent  and  did  not  by  his 
failure  to  exercise  ordinary  care  contribute 
to  the  injury.  Brown  v.  Rome  Foundry  Co., 
supra.  The  petition  alleges  that  on  Satur- 
day the  master  assured  the  servant  that 
the  danger  would  be  removed.  No  time  was 
fixed  within  which  this  was  to  be  done.  The 
shafting  and  set  screw  were  not  instru- 
mentalities with  which  the  servant  was  con- 
stantly at  work.  He  was  required  to  go  in 
proximity  to  the  shafting  and  set  screw  only 
when  it  was  necessary  for  him  to  go  into 
the  basement  to  adjust  some  of  the  ma- 
chinery, which  had  gotten  out  of  order.  But 
two  days  intervened  between  the  alleged 
promise  and  the  servant's  death,  and  one  of 
these  days  was  Sunday.  Ordinarily  it 
would  be  a  question  for  the  jury  to  say 
whether  or  not,  under  all  the  facts  and  dr- 
<-umstances,  a  reasonable  time  had  elapsed. 
Certainly,  under  the  allegations  of  this  pe- 
tition, the  master's  promise  was  still  in 
force.  But  did  the  servant  have  the  right 
to  assume,  without  making  any  investiga- 
tion at  all  for  himself,  that  the  master  had 
already  complied  with  his  promise,  notwith- 
standing the  short  time  which  had  elapsed 
since  the  promise?  It  would  be  quite  differ- 
ent if  the  master  had  told  the  servant  that 
the  danger  had  been  removed.  In  such  case, 
unless  it  was  obvious  that  the  master  had 
spoken  falsely,  the  servant  could  rely  upon 
his  assurance.  But  a  servant  has  no  right 
to  rely  upon  a  promise  to  remove  a  danger 
at  some  time  In  the  future,  with  no  time 
specified,  without  taking  the  precautions  of 
an  ordinarily  prudent  man  to  see  whether 
or  not  the  promise  has  been  complied  with. 
For  example,  if  the  servant  should  complain 
to  his  master  of  an  open  and  uncovered 
well  on  his  premises,  and  the  master  should 
state  that  he  recognized  the  danger  and 
would  cover  the  well,  would  the  servant  be 
excused  If  he  fell  Into  the  well  in  the  night- 
time a  day  or  two  after  this  indefinite  prom* 
ise  without  making  the  slightest  effort  to 
ttscertain  whether  the  master's  promise  had 
been  complied  with?  Here  the  servant  had 
a  safe  way  in  which  to  reach  the  basement 
He  had  repeatedly  gone  under  the  belt  with 
safety.  According  to  the  allegations  of  tiie 
petition,   without   making   the  slightest  ef- 


fort to  see  whether  the  shafting  and  set 
screw  had  been  covered,  and  in  the  dark- 
ness, when  he  could  not  see  whether  the 
danger  had  been  removed,  he  voluntarily 
abandoned  the  safe  way  which  he  had  for- 
merly used  and  undertook  to  go  by  the 
shafting  in  some  way  not  disclosed  in  the 
petition,  but  which  was  obviously  dangerous 
if  the  shafting  had  not  been  covered.  The 
conduct  of  the  servant  evidenced  a  reck- 
less disregard  for  his  own  safety,  and 
amounted  to  such  contributory  negligence 
on  his  part  as  prevented  his  widow  from 
taking  advantage  of  the  master's  assurance 
that  the  shafting  and  set  screw  would  be 
covered.  Certainly,  by  the  exercise  of  or- 
dinary care  he  could  have  discovered  that 
the  shafting  and  set  screw  were  still  expos- 
ed, and  the  master's  promise  did  not  ab- 
solve him  from  the  necessity  of  exercising 
such  a  degree  of  care  for  his  own  safety. 

There  was  no  error  tn  dismissing  the  pe- 
tition. 

Judgment  affirmed. 

(12  QtL  App.  519) 
WEBB  V.  STATE.     (No.  4,607.) 

(Court  of  Appeals  of  Georgia.     March  18, 

1913.) 

(Syllabus  ly  the  Court.) 

False  Pretenses  (§  7*)— Elements  of  Of- 
fense —  Natubb  of  Representations  — 
"Ciieatinq  and  Swindling." 

One  cannot  be  convicted  of  being  a  com- 
mon cheat  and  swindler,  under  section  719  of 
the  Penal  CJode  of  1910,  upon  proof  that  in  the 
sale  of  a  mule  he  represented  to  the  purchaser 
that  the  mule's  eyes  were  sound  "so  far  as  he 
knew,"  when  in  fact  the  mule's  eyes  appeared 
to  be  sound,  and  did  not  become  weaJc  until 
some  three  or  four  months  after  the  sale,  and 
where  the  only  evidence  in  conflict  with  the  sell- 
er's representation  is  that,  while  he  had  pos- 
session of  the  mule,  one  person  stated  to  him 
that,  in  his  opinion,  the  mule's  eyes  were  un- 
sound. The  seller  bad  the  right  to  rely  upon 
his  own  judgment  as  to  the  soundness  of  the 
mule's  eyes,  rather  upon  the  mere  statement  of 
a  contrary  opinion,  made  to  him  by  a  third 
person.  The  fact  tnat  a  single  person  had  told 
the  owner  that  the  mule's  eyes  were  bad  would 
not  be  sufficient  to  show  beyond  a  reasonable 
doubt  that  the  owner  knew  or  believed,  at  the 
time  he  sold  the  mule,  that  its  eyes  were  un- 
sound, unless  there  was  other  evidence  from 
which  it  could  be  inferred  that  the  seller  knew 
the  information  he  had  received  to  be  correct, 
or  believed  it  to  be  true. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |§  5-12,  25 ;   Dec.  Dig.  §  7.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1107-1109.1 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

R.  S.  Webb  was  convicted  of  cheating  and 
swindling,  and  brings  error.    Reversed. 

T.  J.  Brown  and  C.  P.  Harris,  both  of  El- 
berton, for  plaintiff  in  error.  Boozer  Payne, 
Sol.,  of  Elberton,  for  the  Stata 

RUSSELL,  J.    Webb  was  convicted  of  the 
1  offense  of  cheating  and  swindling,  under  the 
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proYisloDs  of  the  general  Code  section  upon 
that  subject  In  the  accusation  it  is  alleged 
that  the  defendant  warranted  to  Eavenson 
(the  prosecutor)  that  the  mule  in  question 
had  no  eye  trouble  and  did  not  have  weak 
eyes,  and  that  Eavenson,  relying  upon  this 
as  being  true,  whereas  the  representations 
were  not  true,  but  were  willfully,  knowingly, 
and  fraudulently  made  with  intent  to  deceive 
him,  was  induced  to  purchase  the  mule,  and 
thereby,  because  the  mule  was  weak-eyed 
and  worth  $75  less  than  the  prosecutor  paid 
for  it,  sustained  a  loss  of  $75. 

The  point  is  made  that  there  is  a  fatal 
variance  between  the  allegation  and  the 
proof,  in  that  the  evidence  does  not  show 
that  Webb  warranted  that  the  mule  had  no 
eye  trouble,  and  only  shows  that  he  warrant- 
ed that  the  mule  did  not  have  weak  eyes  so 
tSLT  as  he  knew.  Construing  the  accusation 
strictly  against  the  pleader,  perhaps  the 
proof  that  a  mere  representation  as  to  the 
soundness  of  the  mule  was  made  could  not 
be  held  to  sustain  an  allegation  that  the  sell- 
er of  the  mule  warranted  its  eyesight,  be- 
cause the  two  terms  are  not  really  synony- 
mous, though  a  representation  may  be  the 
basis  of  a  warranty.  The  warranty  may  be 
made  without  any  representation  at  all,  since 
the  idea  of  a  warranty  is  that  the  purchaser 
is  to  rely  more  upon  the  guaranty  of  the  sell- 
er that  he  will  make  good  any  loss  which 
may  accrue  (if  any  does  accrue)  than  upon 
ills  representing  that  the  article  sold  pos- 
sesses certain  definite  characteristics.  How- 
ever, we  do  not  rule  upon  this  point. 

In  order  to  constitute  the  offense  of  cheat- 
ing and  swindling,  within  the  provisions  of 
section  719  of  the  Penal  Code,  It  must  ap- 
pear that  the  person  alleged  to  have  been 
cheated  and  defrauded  acted  upon  the  repre- 
sentations (if  any  such  representations  are  al- 
leged) which  were  made  by  the  accused,  and 
that  by  reason  of  these  representations,  and 
not  by  reason  of  the  exercise  of  his  own  Judg- 
ment, the  person  alleged  to  have  been  de- 
frauded was  subjected  to  loss.  In  the  next 
place,  it  must  appear  that  the  representations 
alleged  to  have  been  made  by  the  accused 
were  falsely  and  fraudulently  made.  It  is 
not  sufficient  to  prove  that  the  representa- 
tions made  by  the  seller  were  in  fact  untrue, 
if  it  appears  that  the  alleged  cheat  in  fact 
believed  his  representations  to  be  true;  and 
the  accusation  in  the  present  case  alleges 
that  Webb  willfully  and  knowingly,  and  with 
the  intent  to  deceive  Eavenson,  represented 
that  the  mule  in  question  had  no  eye  trouble, 
and  did  not  have  weak  eyes.  There  was  no 
evidence  to  sustain  this  allegation  of  the  ac- 
cusation, except  the  testimony  of  the  witness 
Hall,  to  the  effect  that  after  Webb  bought 
the  mule,  and  before  he  sold  it  to  Eavenson, 
this  wltilei^s  told  Webb  that  the  mule's  eyes 
were  not  good.  According  to  the  evidence 
there  was  no  autoptic  evidence  to  confirm  the 
statement  of  this  witness,  because,  apparent- 
ly, the  mule*8  eyes  were  good.    The  evidence 


does  not  disclose  the  exact  length  of  time 
that  Webb  kept  the  mule  before  he  sold  It 
to  Eavenson,  but  the  proof  is  uncontradicted 
that,  at  the  time  Eavenson  bought  the  mule, 
even  he  himself  was  satisfied,  by  an  exami- 
nation of  the  mule's  eyes,  that  they  were  ap- 
parently sound.  The  evidence  is  undisputed 
that  the  prosecutor  kept  the  mule  for  over 
three  months  after  he  purchased  it,  and  it 
was  only  when  he  began  to  plow  with  the 
mule  that  it  developed  that  the  mule's  eyes 
were  weak.  The  evidence  is  abundant  that 
even  after  the  mule's  eyes  were  found  to  be 
weak,  and  Eavenson  had  sold  the  mule.  It 
could  have  been  sold  for  cash  for  $25  more 
than  Eavenson  paid  to  Webb  for  it 

The  Jury,  then,  must  have  based  their  ver- 
dict upon  the  fact  that  the  accused  did  not 
disclose  to  Eavenson  the  fact  that  the  witness 
Hall  had  expressed  to  him  the  opinion  that 
the  mule's  eyes  were  weak  or  bad.  So  the 
question  arises  as  to  whether  or  not  the 
Jury  were  required,  or  even  authorized,  to 
find,  from  the  evidence  as  to  the  condition 
of  the  mule  as  a  whole,  that  the  accused 
must  necessarily  have  concurred  with  Hall 
in  the  opinion  that  the  mule's  eyes  were 
weak,  and  therefore,  in  stating  to  Eavenson 
that  the  mule's  eyes  were  all  right  *'so  far 
as  he  knew,"  he  was  making  a  false  state- 
ment We  find  nothing  in  the  evidence  that 
would  have  compelled'  the  accused  to  enter- 
tain the  same  opinion  that  the  witness  Hall 
entertained  in  regard  to  the  infirmity  of  the 
mule's  eyes.  Of  course,  if  there  had  been 
evidence  that  the  mule's  eyes  had  previously 
been  weak,  and  that  the  accused  knew  this 
fact  from  having  seen  the  mule,  or  if  there 
had  been  evidence  that,  during  his  possession 
of  the  mule,  the  mule's  eyes  were  weak  and 
defective,  the  accused  might,  under  proper 
allegations,  have  been  convicted  for  causing 
loss  by  making  representations  which  he 
knew  to  be  false.  It  cannot  be  held,  how- 
ever, that  because  the  owner  of  a  mule  is 
informed  by  a  third  person  that,  in  his  opin- 
ion, the  animal  has  a  certain  defect,  which 
is  not  apparent,  the  owner  knows  that  the 
alleged  defect  actually  exists.  Although  Hall 
told  Webb  that  in  his  opinion  the  mule's 
eyes  were  not  good,  Webb  may  have  honest- 
ly believed  that  Hall  was  mistaken;  for  per- 
haps he  himself  knew  as  much  or  more 
about  mules*  eyes  than  Hall  did,  and  he 
may  have  been  fixed  in  his  opinion  that 
there  was  in  fact  nothing  the  matter  with 
the  mule's  eyes. 

Hall  did  not  point  out  to  Webb  any  spe- 
cific defect  in  the  mule's  eyes.  According  to 
his  testimony,  he  merely  told  Webb  that 
the  mule's  eyes  were  not  good.  And  to 
show  that  it  was  nothing  more  than  an  ex- 
pression of  an  opinion,  he  testified  that  he 
did  not  think  the  mule's  eyes  were  good 
when  his  son  sold  it  to  Webb.  It  is  clear, 
therefore,  that  in  Hall's  communication  with 
Webb  he  did  nothing  more  than  express  his 
I>ersonal  opinion  as  to  the  soundness  of  the 
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male's  eyes,  without  tbe  statement  of  any 
fact  that  might  tend  to  confirm  the  opinion. 
It  Is  therefore  perfectly  reasonable  that  Webb 
may  have  disagreed  with  Hall,  and  may  have 
been  perfectly  honest  when  he  told  Eavenson 
that  the  mule*s  eyes  were,  as  fax)  as  he  knew, 
good.  It  is  certain  that  the  Jury  could  not 
have  convicted  Webb,  except  upon  proof  that 
he  knew  that  the  mule's  eyes  were  not  good 
at  the  time  that  he  told  Eavenson  the  mule's 
eyes  were  all  right  "so  far  as  he  knew"; 
and  it  does  not  appear  from  the  testimony 
that  he  had  such  knowledge,  though  the  opin- 
ion of  the  witness  Hall  might  have  been 
sufficient  to  put  him  on  inquiry.  There  was 
no  other  evidence  upon  this  point,  and  for 
this  reason  we  think  the  court  erred  In  re- 
fusing to  grant  a  new  trial. 
Judgment  reversed. 


<12  Ga.  App.  494) 

DENTON  BROS.  v.  HANNAH.     (No.  4,558.) 

(Court  of  Appeals  of  Georgia.    March  18, 1913.) 

(SyUalug  ly  ike  Court,) 

1.  Execution  (§  196*)  —  Claims  by  Third 
Persons— Questions  fob  Jury. 

In  a  claim  case,  a  verdict  in  favor  of  the 
plaintiff  in  fi.  fa.  is  properly  directed,  where  he 
made  out  a  prima  facie  case  by  introducing  evi- 
dence tliat  tne  defendant  in  fi.  fa.  had  title  at 
the  date  of  the  levy,  and  where  the  only  evi- 
dence of  title  in  the  claimant  is  that,  after  the 
levy  of  the  fi.  fa.,  the  property  descrihed  in  the 
levy  was  bought  by  him  at  a  constable's  sale, 
based  upon  the  levy  of  another  execution  in 
favor  of  the  claimant;  that  execution  not  be- 
ing introduced  in  evidence,  and  there  being 
nothing  to  show  that  the  sale  was  nnder  a  valid 
process,  so  as  to  divest  the  title  of  the  defend- 
ant in  fi.  fa. 

[E>L   Note.— For  other  cases,  see  Ekecation, 
Cent  Dig.  f  576;   Dec.  Dig.  S  196.*] 

2.  E&ECUTioN  (§  245*)  —  Claims  by  Third 
Persons— Estoppel  to  Assert. 

Withdrawing  a  claim  to  property  levied  on, 
and  permitting  the  sale  to  take  place  under 
the  process  by  which  tbe  property  was  seized, 
does  not  estop  the  claimant  from  afterwards  as- 
serting his  right  to  seize  the  property  nnder  an 
execution  superior  to  the  process  under  which 
the  property  was  sold. 

[Ed.   Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §|  681-686 ;   Dec  Dig.  I  245.*] 

3.  Time  (§  9*)— Days— Computation— EiXscu- 
TioN— Time  for  Issuance. 

Where  a  judgment  was  rendered  on  July 
13,  1908,  an  execution  issued  on  July  18,  1903, 
was  not  void  because  issued  before  the  expira- 
tion of  four  days  after  the  rendition  of  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  §§  11-32;    Dec  Dig.  f  9.*] 

4.  Partnership  (S  204*)  —  Actions  —  Skbvios 
or  Process. 

Service  upon  one  partner  of  process  In  a 
suit  against  the  partnership  authorizes  a  judg- 
ment binding  the  assets  of  the  firm  and  the 
individual  property  of  the  partner  served.  C!iv. 
Code  1910,  f  5592. 

[Bd.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §§  376-;J81;   Dec.  Dig.  §  204.*1 

5.  Partnership  (|  142*)— Representation  of 
Firm  by  Partner- Bill  of  Sale. 

a  bill  of  sale  executed  by  one  member  of  a 
partnership,  conveying  partnership  assets  to  se- 


cure an  existing  debt  of  the  firm,  passes  title  to 
the  creditor,  though  the  other  partner  has  no 
knowledge  of  the  execution  or  existence  of  the 
instrument  Kiser  v.  Carrollton  Dry  Goods  Co.. 
96  Ga.  760,  22  &  B.  303;  Civ.  Code  1910,  | 
3172. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §|  222-228 ;   DtecTDig.  |  142.*] 

6.  Execution  (§  140*)— Requisites  and  Va- 
lidity—Description OF  Property. 

A  levy  upon  "one  fawn-colored  oxen,  one 
dunn-pided  oxen,"  as  the  property  of  the  defend- 
ant in  execution,  is  not  void  for  indefinite  de- 
scription. 

[Ed.   Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  334-341 ;  Dec.  Dig.  f  140.*} 

7.  New  Trial  (i  124*)— Presenting  Ques- 
tion IN  Trial  Couris-Motion  fob  New 
Trial. 

A  ground  of  a  motion  for  a  new  trial,  in 
which  error  is  assigned  npon  the  admission  of 
documentary  evidence,  cannot  be  considered, 
when  the  evidence  objected  to  is  not  set  forth 
In  the  motion  for  a  new  trial,  either  litendly  or 
in  substance,  or  attached  thereto  as  an  exhibit 
[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  §§  250-253 ;   Dec  Dig.  f  124.*] 

8.  Execution  (§  53»)— Property  Subjcct^ 
Property  Conveyed  to  Cbbdito»— Rbooh- 
veyancb  to  debtob.v 

Where  title  to  personal  property  is  convev- 
ed  to  secure  a  debt,  the  creditor  may,  after  ob- 
taining judgment  on  the  debt,  reconvey  the 
property  to  the  debtor  for  the  puipose  of  levy 
and  sale,  by  filing  and  recording  a  gnitclaim 
deed  in  the  oflSce  of  the  clerk  of  the  superior 
court.  It  is  not  necessary  that  the  deed  should 
be  delivered  to  the  debtor.  C^v.  Code  1910,  f 
6037. 


[M.   Note.— For  other  cai 
Cent  Dig.  §§  121,  129,  130; 


see  Dxecution, 
Dig.  f  53.*1 


9.  Execution  (f  194*)  —  Claims  by  Third 
Persons— Admissibility  op  EJvidence, 

In  the  trial  of  a  claim  case,  evidence  in 
reference  to  the  right  of  the  plaintiff  to  recover 
on  an  account,  upon  which  he  obtained  the  judg- 
ment from  which  the  fi.  fa.  issued,  is  irrelevant 
[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §{  571-574;   Dec.  Dig.  §  194.*] 

10.  Justices  of  the  Peace  (f  135*)— Execu- 
tion—Validity  OP  Sale. 

Where  an  execution,  issued  from  a  Justice** 
court  of  one  county,'  was  "backed"  in  another 
county,  and  was  there  levied  bv  a  constabJe  of 
that  county  upon  property  of  the  defendant, 
therein  located,  a  sale  under  audi  levy  in  the 
county  in  which  the  execution  was  issued,  by  a 
constable  of  that  connty,  was  void,  and  the  pur- 
chaser acquired  no  title.  The  sale  should  have 
been  made  by  the  levying  constable  in  the  county 
where  the  execution  was  "backed"  and  the  levy 
was  made.  Civ.  Code  1910,  f  4760.  For  this 
reason  the  court  did  not  err  in  rejecting  thm 
claimant's  fi.  fa.  and  the  entry  of  levy  there- 
under. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  (}ent  Dig.  M  426-447;  Dec.  Dig.  | 
135.*] 

Blrror  from  Superior  0>nrt,  Jefferson  0>im- 
ty;   B.  T.  Rawlings,  Judge. 

Claim  by  Denton  Bros.,  to  property  levied 
on  by  J.  E.  Hannah.  Judgment  for  the  exe- 
cution plaintiff,  and  the  claimants  bring  er- 
ror.   AflSrmed. 

B.  Lw  Stephens,  of  Wrlghtsvllle,  for  plain- 
tiffs in  error.  Hlnes  &  Jordan,  of  Atlanta, 
for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 
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an  N.  c.  407) 

HBRBST  T.  TIDEWATER  POWER  CO. 

(Sapreme  Court  of  North  OaroUna.    March  19, 

1913.) 

Garbiebs  (I  857^)  —  Passenokbs  —  Rioht  to 
Ejsct. 

An  electric  railway  passenger  who  was  af- 
forded opportunity  to  buy  6  tickets  for  25  cents, 
and  knew  that  the  conductor  did  not  sell  them, 
was  properly  ejected  on  refusing  to  pay  cash 
fare ;  he  demanding  ihat  the  conductor  procure 
tickets  for  him. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  1419,  1433 ;   Dec.  Dig.  8  357.*] 

Appeal  from  Superior  Court,  New  Hanover 
'  County ;  Carter,  Judge. 

Action  by  Frank  Herbst  against  the  Tide- 
water Power  Company.  Judgment  of  non- 
suit, and  plaintm  appeals.    AfSrmed. 

This  is  an  action  to  recover  damages  for 
the  alleged  unlawful  ejection  of  the  plaintiff 
from  the  defendant's  car  on  its  suburban 
electric  railway  line  operating  between  Wil- 
mington and  Wrightsville  Beach. 

The  following  facts  appear  from  the  ad- 
missions in  the  pleadings  and  from  the  evi- 
dence: 

(1)  That  defendant  is  a  common  carrier 
of  passengers  and  fright,  operating  a  rail- 
way between  Wilmington  and  a  station  on 
Wrightsville  Beach,  called  "Lumina." 

(2)  That  plaintiff  had  been  a  passenger  on 
the  downward  trip  and  spent  the  afternoon 
at  Lumina,  and  "toward  evening,  about  sup- 
per time,  6  or  6:30  (27th  August,  1911)  he 
concluded  to  return,  and  got  on  the  cars  at 
liUmina,  the  terminal  station  of  the  com- 
pany." 

(3)  Defendant  had  a  ticket  office,  and  be- 
fore entering  the  train  plaintiff  went  to  the 
ticket  office  to  buy  tickets. 

(4)  The  ticket  office  was  closed,  and  he 
could  not  get  the  tickets. 

(5)  Plaintiff  got  on  the  cars  without  ob- 
jection. 

(6)  The  plaintiff,  when  called  on  for  tick- 
ets, told  the  conductor  that  he  "could  not 
get  them  at  the  ticket  office"  at  Lumina,  and 
offered  25  cents  to  the  conductor,  asking  him 
to  get  him  the  tickets  on  the  other  side  of 
tlie  trestle,  at  Wrightsville. 

(7)  That  the  conductor  demanded  of  the 
plaintiff  the  regular  fare  of  5  cents,  which 
be  refused  to  pay,  insisting  on  his  right  to 
buy  6  tickets  for  25  cents. 

(8)  That  at  this  time  of  the  year  the  de- 
fendant did  not  maintain  an  office  at  Lu- 
mina, but  had  a  ticket  i^ent  on  its  cars 
from  near  Bradley's  Creek  to  WrightsviUe, 
wbo  sold  6  tickets  for  25  cents. 

(9)  That  the  plaintiff  knew  of  these  facts, 
and  on  the  evening  of  the  injury  complained 
of  he  got  on  the  cars  at  Bradley's  Creek, 
and  passed  through  Wrightsville  to  Lumina. 
Tbe  plaintiff  testified:  "I  think  there  were 
ticket  agents  on  all  of  these  Beach  cars. 
Tbey  went  down  as  far  as  Wrightsville  and 


got  off  at  the  frog.  Those  ticket  agents  sold 
tickets.  The  conductors  did  not  sell  any. 
I  think  the  only  kind  of  fare  you  could  pay 
the  conductor  was  a  cash  fare." 

(10)  That  plaintiff  was  ejected  after  he  of- 
fered to  buy  tickets. 

There  was  also  evidence  that,  when  pas- 
sengers had  not  had  the  opportunity  to  buy 
tickets,  the  conductor  going  to  Wilmington 
would  pass  them,  and  let  them  buy  tickets  at 
Wrightsville. 

There  was  a  Judgment  of  nonsuit,  and  the 
plaintiff  excepted  and  appealed. 

W.  J.  Bellamy  and  J.  D.  Bellamy  &  Son, 
all  of  Wilmington,  for  appellant  Davis  & 
Davis,  A.  G.  Ricaud,  and  K.  O.  Burgwin,  all 
of  Wilmington,  for  appellee. 

ALLEN,  J.  We  have  no  disposition  to  re- 
lax the  rule  announced  in  Ammons  v.  Rail- 
road, 138  N.  C.  555,  51  S.  E.  127,  8  Ann. 
Cas.  886,  and  in  Harvey  r.  Railroad,  153  N. 
C.  567,  69  S.  E.  627,  as  to  the  duty  of  the 
carrier  of  passengers  to  afford  reasonable 
opportunity  to  procure  a  ticket,  but  its  ap- 
plication to  the  facts  in  evid^ice  show  no 
breach  of  duty  on  the  part  of  the  defendant. 
The  plaintiff  went  from  Bradley's  Creek  to  the 
Beach,  and  it  was  on  the  return  trip  that  he 
was  ejected  from  the  car,  upon  his  refusal 
to  pay  the  regular  fare.  He  had  been  noti- 
fied that  at  that  season  of  the  year  no  ticket 
office  was  kept  open  at  Lumina,  and  he  knew 
he  could  buy  tickets  from  ticket  agents  on 
the  cars  from  Bradley's  Creek  to  Wrights- 
ville, and  that  the  conductors  did  not  sell 
tickets,  and  could  only  take  a  cash  fare. 
If,  after  being  afforded  an  opportunity  to 
buy  tickets,  he  failed  to  do  so,  and  was  ejects 
ed  for  failure  to  pay  the  regular  fare  of  5 
cents,  because  he  wished  to  test  his  right 
to  buy  6  tickets  for  25  cents  from  the  con- 
ductor, when  he  knew  the  conductor  did  not 
sell  tickets,  he  has  no  one  to  blame  except 
himself. 

The  Judgment  of  nonsuit  was  properly  en- 
tered. 

Affirmed. 

aei  N.  c.  487) 

MINCEY   T.   ATLANTIC  COAST   LINE  R. 

CO. 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

1.  Master   and    Sbbvant    (|    180*)— Injubt 
TO  Servant— Railroad  BbifloyA. 

In  view  of  Laws  1897,  c.  56  (Revisal  1905. 
§  2646),  which  charges  the  master,  if  a  railroad 
company,  with  liability  for  the  negligence  of  a 
fellow  servant,  the  rule  that,  where  fellow  serv- 
ants are  engaged  in  common  employment,  each 
assumes  the  risk  of  the  negligence  of  the  others, 
has  no  application  in  railroad  cases,  irrespective 
of  the  relative  grade  of  the  fellow  servant  to  the 
plaintiff,  and  the  nature  of  the  work  plaintiff 
was  doing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  359,  361,  368-368;  Dec 
Dig.  §  180.*] 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  Jk  Am.  Dig.  Key-No.  Series  ft  Rep'r  Ind^ar^f 
I7S.B.-48 
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2.  Masteb  and  Sebvant  (8  103*)— Duty  of 
Masteb^Safe  Appliances. 

The  duty  of  a  master  to  provide  safe  aiH 
pliancea  requires  that  he  exercise  reasonable 
care  in  such  respect,  and  cannot  be  delegated  to 
another,  so  as  to  relieve  the  master  from  liabil- 
ity for  injury  to  an  employ^  from  defective  ap- 
pliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  185-190;  Dec.  Dig.  S 
103.*] 

3.  Masteb  and  Sebvant  (8  125*)— Injubt  to 
Sebvant— Safe  Appliances. 

A  master  who  negligently  exposes  his  em- 
ploy6  to  a  peril  unknown  to  the  latter  must 
respond  for  the  damage  which  results,  though 
the  peril  arises  from  a  defect  in  an  appliance  of 
simple  construction. 

[Ed.  Note. — For  other  cases,  see  Master. and 
Servant,  Cent  Dig.   §§  24^251;    Dec.  Dig.  J 

4.  Masteb  and  Sebvant  (8  125*)— Injubt  to 
Sebvant— Railboad  £:mploy£. 

Where  a  carpenter  employed  by  the  de- 
fendant railroad  company  was  directed  by  his 
foreman  to  go  with  another  employ^,  and  do 
certain  repair  work,  and  where,  under  the  di- 
rection of  his  coemployfi  and  without  negli- 
gence, he  used  a  ladder  having  a  defect  not  dis- 
coverable by  ordinary  inspection,  but  of  which 
defendant  knew,  and  was  injured  by  a  fall  due 
to  a  breaking  of  the  ladder,  the  defendant  was 
liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  243-251;  Dec.  Dig.  | 
125.*] 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;  Carter,  Judge. 

Action  by  R.  R.  Mincey  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  plalntitf,  defendant  appeals. 
No  error. 

Plain  tiflf  while  in  the  employ  of  defend- 
ant as  a  carpenter  was  ordered  by  Cw  D. 
Lupo,  who  was  foreman  of  his  squad,  to  go 
with  one  E.  E.  Mason,  and  repair  a  glass 
door  of  the  paint  shop.  In  order  to  do  the 
repair  work,  it  was  necessary  to  use  a  lad- 
der^ There  was  evidence  that  Lupo  told 
Mason  to  take  the  plaintiff  with  him  and  do 
the  work.  Mason  got  a  ladder,  as  he  testi- 
fied, placed  it  against  the  side  of  the  house, 
and  then  climbed  up  the  ladder,  and  removed 
the  broken  panes  in  the  door.  Plaintiff  then 
ascended  the  ladder  with  the  new  panes  of 
glass,  and,  when  he  reached  a  point  near  the 
top,  the  ladder  broke,  the  glass  dropped  ftom 
his  hands,  and  he  fell  on  the  broken  pieces, 
and  was  seriously  cut  by  them.  The  court 
submitted  the  usual  issues  in  negligence 
cases,  which  were  all  answered  in  favor  of 
the  plaintiff,  and  from  a  Judgment  upon  the 
verdict  defendant  appealed. 

Da^is  &  Davis  and  H.  L.  Stevens,  all  of 
Wilmington,  J.  T.  Bland,  of  Burgaw,  and  K. 
O.  Burgwin,  of  Wilmington,  for  appellant 
C.  D.  Weeks,  of  Kenansville,  and  W.  P.  Man- 
gum  Turner,  of  Wilmington,  for  appellee. 

WALKER,  J.  In  this  case  there  was  some 
evidence  to  the  effect  that  the  ladder  selected 
by  Mason  and  used  by  him  and  the  plaintiff 


In  doing  their  work  was  lying  In  the  shop 
with  several  others  which  appeared  to  be 
sound  and  serviceable,  while  the  ladder  in 
question  had  been  broken  on  one  side  and 
spliced,  and  it  was  contended  by  counsel 
for  defendant  that  where  the  master  has  pro- 
vided an  adequate  and  readily  accessible 
stock  of  suitable  appliances,  in  good  condi- 
tion, from  which  the  servant  may  make  his 
own  selection,  and  the  Imperfection  of  Hie 
one  chosen,  therefore,  was  or  should  have 
been  apparent  to  the  servant  who  selected  it, 
the  master  is  not  responsible  for  consequent 
injuries  to  the  servant,  whether  he  made 
the  selection  or  his  fellow  servant,  citing 
Labatt  on  Master  &  Servant,  8  6^*  But 
this  prlnoiple  was  fairly  submitted  to  the 
Jury  by  the  court,  as  was  the  question  of 
contributory  negligence,  and  both  were  found 
against  the  defendant  The  defendant  relied 
also  upon  the  general  principle,  thus  stated 
by  Labatt,  8  333:  "When  the  danger  is 
obvious  and  of  such  a  nature  that  it  can  be 
appreciated  and  understood  by  the  servant 
as  well  as  by  the  master  or  by  any  one  ehse, 
and  when  the  servant  has  as  good  an  oppor- 
tunity as  the  master  or  as  any  one  else 
of  seeing  what  the  danger  is,  and  is  permitted 
to  do  his  work  in  his  own  way,  and  can  avoid 
the  danger  by  the  exercise  of  reasonable  care, 
the  servant  cannot  recover  against  tiie  mas- 
ter for  injuries  received  in  consequence  of 
the  condition  of  things  which  constituted 
the  danger.  If  the  servant  is  injured,  it  is 
from  his  own  want  of  care."  See,  also,  Whit- 
son  V.  Wrenn,  134  N.  C.  86,  46  S. .  B.  17 ;  Cov- 
ington V.  Furniture  Co.,  138  N.  C.  374,  50 
S.  E.  761 ;  Denny  v.  Railroad  Co..  132  N.  C. 
340,  43  S.  E.  847;  Hicks  v.  Mant  Co.,  138 
N.  C  310,  50  S.  E.  703 ;  Taylor  v.  RaUroad 
Co.,  109  N.  C.  233,  13  S.  E.  736.  This,  we 
think,  was  also  substantially  explained  to 
the  Jury  by  the  court,  so  far  as  it  w^as  ap- 
plicable to  the  case. 

[1]  It  must  be  remembered  that  these  gen- 
eral rules  must  be  somewhat  restricted,  when 
the  negligence  is  Imputed  to  a  fellow  servant 
of  a  railroad  employ^,  because  of  Acts  1897,  c 
56  (Revisal,  8  2646),  which  charges  the  master, 
if  a  railroad  company,  with  liability  for  tlie 
negligence  of  a  coemployg  or  fellow  servant, 
as  much  so  as  If  the  delinquent  servant  had 
been  the  alter  ego  or  vice  prlndiml,  and  as 
such  fully  represented  the  master.  Fitz- 
gerald V.  Railroad  Co.,  141  N.  C.  530,  534, 
54  S.  B.  391,  392,  6  L.  R.  A.  (N.  S,)  337.  The 
statute  operates  alike  "on  all  employ&s  of  the 
company,  whether  in  superior,  equal  or  sub- 
ordinate positions."  We  have  also  held  that 
the  act  of  1897  applies  to  an  employ^  of  a 
railroad  company,  whether  at  the  time  of  the 
injury  he  w^as  engaged  In  the  running  or 
operation  of  a  train  or  in  any  other  kind 
of  service,  whether  more  or  less  dangerous. 
Slgman  v.  Railroad  Co.,  135  N.  O.  181,  47 
S.  E.  420 ;  Mott  T.  Railroad  Co.,  131  N.  C. 
234,  42  S.  E.  601.    In  the  recent  case  of  Twid- 
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dy  V.  Lumber  Co.,  154  N.  C  237,  70  S.  E. 
282,  Justice  Hoke,  for  the  court,  considers 
the  subject  fully  and  clearly,  reviewing  all 
the  authorities. 

We  have  examined  the  charge  la  this  case 
very  carefully  in  connection  with  the  evi- 
dence, and  it  appears  therefrom  to  be  mani- 
fest that  the  jury  decided  the  case  upon  the 
negligence  of  Mason,  whether  he  be  regarded 
as  a  vice  principal,  or  simply  as  a  fellow 
servant  of  the  plaintiff  in  performilng  the 
work  assigned  to  them  by  CL  D.  Lupo,  the 
company's  manager  in  |  that  department  of 
its  service.  There  was  ample  evidence  to 
support  this  finding  of  the  jury,  and,  as  they 
have  acquitted  the  plaintiff  of  any  concur- 
ring or  contributory  negligence  in  producing 
the  injury,  the  defendant  must  be  held  liable 
to  the  plaintiff  in  damages  for  the  imputed 
wrong  of  Mason.  The  ladder  which  was  used 
by  the  plaintiff  under  the  direction  of  Mason, 
it  appears,  had  been  discarded  by  the  com- 
pany as  unfit  for  use.  It  was  spliced  on  one 
side,  but  that  was  not  the  side  on  which  it 
afterwards  broke.  Plaintiff  examined  it, 
and  thought  it  was  safe  and  sound,  before  he 
mounted  it  We  need  not  inquire  whether 
it  was  evidence  of  negligence  to  leave  this 
ladder  wdth  other^  then  in  use,  as  the  case 
was  decided,  on  another  ground. 

[2]  The  duty  of  the  master  to  provide  rea- 
sonably safe  tools,  machinery,  and  place  to 
work  does  not  go  to  the  extent  of  a  guaranty 
of  safety  to  the  employ^,  but  does  require 
that  reasonable  care  and  precaution  be  taken 
to  secure  safety,  and  this  obligation,  which 
is  positive  and  primary,  cannot  be  avoided 
by  a  delegation  of  it  to  others  for  Its  per- 
formance. The  master's  duty,  though,  is 
discharged  if  he  does  exercise  reasonable 
care  in  furnishing  suitable  and  adequate 
machinery  and  apparatus  to  the  servant, 
with  a  reasonably  safe  place  and  structures 
in  and  about  which  to  x)erform  the  work, 
and  in  keeping  and  maintaining  them  in  such 
condition  as  to  afford  reasonable  protection 
to  the  servant  against  Injury.  Railroad  Co. 
V.  Herbert,  116  U.  S.  642,  6  Sup.  Ot  590,  29 
L.  E)d.  755:  Gardner  v.  Railroad  Co.,  150  U. 
S.  349,  14  Sup.  Ct  140,  37  L.  Ed.  1107 ;  RaU- 
road  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct 
914,  37  L.  Ed.  772;  Steamship  Co.  v.  Mer- 
chant, 133  U.  •&  375,  10  Sup.  Ct  397.  33  L. 
E^  656.  This  undertaking  on  the  part  of  the 
master  is  implied  from  the  contract  of  hir- 
ing (Hough  y.  Railroad  Co.,  100  U.  S.  213, 
25  L.  Ed.  612),  and,  if  he  fkils  in  the  duty  of 
precaution  and  care,  he  is  responsible  for 
an  injury  caused  by  a  defect  which  is  known 
to  him,  and  is  unknown  to  the  servant  Rail- 
way Oo.  V.  McDade,  135  U.  S.  554,  10  Sup. 
Ot  1044,  34  L.  Ed.  235. 

[3]  These  principles  are  fully  supported  by 
tlie  following  cases  In  this  court,  and  apply 
to  machinery  and  tools  or  Implements  of 
simple  as  well  as  complicated  construction: 
Twiddy  v.  Lumber  Co.,  supra ;  Reid  v.  Rees, 
155  N.  a  230,  71  S.  E.  315  (ladder  case); 


Orr  V.  Telephone  Co.,  130  N.  C.  627,  41  S. 
E.  880 ;  8.  c.  on  rehearing,  132  N.  G.  691,  44 
S.  E.  401;  Avery  v.  Lumber  Co.,  146  N.  C, 
595,  60  S.  E.  646;  C^otton  v.  Railroad,  149 
N.  C.  227,  62  S.  E.  1093;  Marks  v.  Cotton 
Mills*  135  N.  a  287,  47  S.  E.  432 ;  West  v. 
Tanning  Co.,  154  N.  a  44,  69  S.  E.  687 ;  NaU 
V.  Brown,  150  N.  C.  533,  64  S.  E.  434 ;  and 
Mercer  v.  Railroad  Co.,  154  N.  C.  399,  70 
S.  E.  742,  Ann.  Oas.  1912A,  1002  (hammer 
case),  opinion  by  Justice  Allen,  In  which  It 
is  held  that  the  duty  of  inspection  of  tools 
and  appliances  does  not  extend  to  those  of 
simple  construction,  such  as  hanuners,  chis- 
els, spades,  axes,  and  others  of  like  kind, 
where  the  employ 6  is  assumed  to  have  equal 
knowledge  and  ability  with  the  master  for 
discovering  the  defect,  if  any.  He  is  re- 
quired to  use  it,  and  therefore  is  In  a  better 
situation  to  discover  the  imperfection  of  the 
implement,  and  report  it  to  the  master 
for  repair  or  the  substitution  of  a  new  one. 
But  this  relaxation  of  the  rule  can  have  no 
application  to  a  defect  of  which  the  master 
is  actually  cognizant,  and  which,  as  a  rea- 
sonable man,  he  should  appreciate  is  likely 
to  result  in  Injury  to  one  using  the  imple- 
ment as  it  is  likely  to  be  used,  and  which  Is 
neither  known  to  the  employ^  nor  of  such 
a  character  as  to  be  apparent  from  the  ob- 
servation which  may  be  expected  to  accom- 
pany its  use.  In  such  case  the  general  rule 
of  negligence  is  fully  effective,  and  the  mas- 
ter who  knowingly  and  negligently  exposes 
his  employ^  to  a  peril  unknown  to  the  latter 
must  respond  for  the  damage  which  results. 
[4]  It  appears  that  plaintiff  could  not  dis- 
cover the  defect  in  the  ladder  by  an  ordinary 
inspection  or  such  as  he  could  have  made 
in  the  use  of  It,  but  the  railroad  company 
knew  of  its  defectiveness,  and  that  it  was  not 
siiitable  for  the  use  to  which  it  was  to  be 
applied.  It  must,  therefore,  answer  for  the 
resultant  damage.  Stork  v.  Cooperage  Co., 
127  Wis.  322,  106  N.  W.  841,  7  Ann.  Clas.  339. 
The  plaintiff  actually  made'  a  proper  ex- 
amination of  the  ladder  before  he  used  it, 
and  failed  to  find  anything  Indicating  that 
it  was  weak  or  unsafe,  and  the  jury  exon- 
erated him  from  any  blame,  and  naturally 
enough  confined  their  further  Investigation  to 
the  negligence  of  Mason.  It  is  true  th«  rule 
is  that,  where  fellow  servants  are  engaged 
In  a  conunon  employment,  each  In  undertak- 
ing the  service  assumes  the  risk  that  the 
others  may  fail  In  that  care  and  vigilance 
which  are  essential  to  his  safety,  and  under 
this  rule,  If  applicable  here,  the  defendant 
would  not  be  liable,  but  not  so,  for  the  reason 
that  the  statute  has  excepted  this  class  of 
cases  from  the  general  principle.  It  Is  too 
late  now  to  question  the  policy  or  wisdom 
of  making  the  exception  in  those  cases  of 
railroads  where  the  special  risk  is  no  greater 
or  the  particular  kind  of  work  more  danger- 
ous than  when  It  is  done  In  other  employ- 
ments. It  may  be  discriminating  and  un- 
just to  make  the  distinction*  but  such  argu- 
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ments  shonld  be  addressed  to  the  Legisla- 
ture and  not  to  us,  who  do  not  make  the  law, 
but  simply  construe  it  or  declare  what  it 
is.  The  argument  that  the  statute  was  not 
Intended  to  cover  cases  of  this  kind  is  met 
by  the  numerous  decisions  of  this  court 
holding  the  contrary  and  declaring  what  is 
the  true  meaning  of  the  statute.  Twiddy  y. 
Lumber  Co.,  supra. 

We  find  no  error  in  the  casew 

No  error. 

(161  N.  C.  610) 

B0NBI7  ft  HARPER  MILLING  CO.  T.  J.  a 

steve;nson  co. 

(Supreme  Court  of  North  Carolina.    March  19, 

,1913.) 

L  Plkdocs  (I  II*)  — Validitt  — Dklivbby  — 

Identification  of  Goods. 

A  pledge  of  goods  as  collateral  for  a  loan 
was  invalid  where  there  was  no  Qelivery  of  the 
goods  to  the  lender,  and  they  were  so  inter- 
mingled with  other  goods  as  not  to  be  subject 
to  identification. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  §§  2S-35;   Dec  Dig.  {  11.*] 

2.  Pledges  (§  19*>— Sbcubity  fob  Othsb  In- 
debtedness. 

A  note  pledging  collateral  security  for  the 
**payment  of  this  or  any  other  obligation"  to  the 
lender,  "due  or  to  become  due."  authorized  the 
lender  to  hold  the  collaterals  for  any  indebted- 
ness due  from  the  maker. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  Si  58-63 ;   Dec  Dig.  g  19.*] 

3.  RsoEiVEBS  (I  148*V— Seoubed  Ckeditobs— 
Participation  in  Distbibution. 

On  receivership  proceedings,  a  bank  holding 
notes  secured  by  collateral  is  entitled  to  prorate 
with  the  general  creditors  on  the  basis  of  the 
amount  due  it,  and  then  apply  the  proceeds  of 
the  collaterals  to  payment  of  the  balance  of  its 
claim  unless  Uie  collaterals  amount  to  more 
than  the  balance  due. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  S  260 ;   Dec  Dig.  {  148.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;    Carter,  Judge. 

Action  by  the  Boney  &  Harper  Milling 
Company  against  the  J.  C.  Stevenson  Com- 
pany. From  an  order  approving  a  report  of 
the  receiver,  the  Home  Savings  Bank  ap- 
peals   Modified. 

J.  W.  Little,  of  Wilmington,  for  appellant 
Davis  &  Davis,  Rountree  &  Carr,  and  K.  O. 
Burgwin,  all  of  Wilmington,  for  receiver. 

CLARK,  O.  J.  This  l8  a  creditor's  bill 
In  which  T.  W.  Davis,  Esq.,  was  appointed 
receiver.  The  court  approved  the  report  and 
findings  of  the  receiver,  and  there  are  two 
exceptions  to  the  Judgment  of  the  court 

[1]  1.  The  Home  Savings  Bank  held  the 
Stevenson  Company's  note  as  follows:  "Wil- 
mington, N.  C,  Nov.  15,  1912.  We  hereby 
assign  to  the  Home  Savings  Bank  as  collat- 
eral for  a  loan  of  one  thousand  ($1,000)  dol- 
lars, due  Jan.  14, 1913,  750  cases  No.  3  stand- 
ard tomatoes,  branded,  some  Pride  of  Vir- 
gin] a,  and  some  Russell,  paid  for,  and  stored 


in  our  warehouse  at  No.  11  Water  street,  or 
should  sale  of  said  tomatoes  be  made,  the 
proceeds  from  the  sale  to  be  placed  to  the 
credit  of  note  given  the  above-mentioned 
bank  for  amount  mentioned  with  date  of 
maturity  expressed.  J.  C.  Stevenson  Com- 
pany, per  Jas.  M.  Stevenson."  The  court 
approved  the  finding  of  the  receiver  that  by 
verbal  agreement  between  the  Stevenson 
Company  and  the  bank,  some  of  the  goods 
mentioned  in  the  pledge  had  been  sold  and 
the  money  used  by  the  Stevenson  Company 
and  other  goods  substituted.  And  further 
that  there  were  no  marks  to  identify  any 
of  the  goods  except  a  regular  trade-name  or 
brand,  and  nothing  to  put  creditors  upon 
notice  of  said  pledge,  and  that  the  goods 
were  put  in  two  piles  in  the  store  of  the 
Stevenson  Company  alongside  of  other  goods 
piled  in  like  manner;  that  the  pledge  was 
made  in  good  faith,  but  that  the  bank  never 
had  the  actual  possession  of  the  goods  which 
were  at  all  times  stored  in  the  warehouse 
of  the  Stevenson  Company.  The  Judge  found 
as  additional  facts  that  the  goods  so  pledged 
were  recognized  at  all  times  by  both  parties 
as  pledged  to  the  -bank,  and  that  there  was 
an  understanding  between  them  that  the 
goods  could  not  be  removed  from  the  store 
of  Stevenson  Company  without  the  bank's 
consent,  excef)t  as  permitted  by  the  contract, 
and  upon  these  findings  of  fact  the  court 
held  that  the  pledge,  was  invalid. 

The  finding  of  his  honor  was  correct,  both 
because  there  was  no  delivery  of  the  pledged 
property  to  the  bank  to  be  held  by  it  as 
security,  for  delivery  is  the  essence  of  a 
pledge,  says  Pearson,  C.  J.,  in  Owens  v.  Kin- 
sey,  52  N.  O.  246,  and  because  the  goods  were 
intermingled  with  other  goods  and  had  no 
identifying  marks  upon  them  by  which  they 
could  be  distinguished  from  other  goods  of 
like  nature  belonging  to  the  Stevenson  Com- 
pany. 

It  is  true  that,  as  between  the  parties 
thereto,  a  mortgage  is  good  without  regis- 
tration. But  the  Interesting  question  wheth- 
er, when  a  receiver  takes  possession  of  prop- 
erty, he  holds  it  in  like  condition  as  the  par- 
ty himself,  or  whether  he  holds  it  as  repre- 
sentative of  the  creditors.  Is  not  presented. 
But  here  there  was  no  mortgage  given,  and 
this  was  not  a  sufficient  segregation  and 
identification  of  the  property.  Even  if  there 
had  been  a  mortgage,  it  would  have  been  in- 
valid, as  in  Blakely  t.  Patrick,  67  N.  a  40, 
12  Am.  Rep.  600,  where  a  bnggy  maker  ex- 
ecuted a  mortgage  on  ten  new  buggies  with- 
out delivery  of  the  possession;  he  having 
more  than  ten  buggies  on  hand.  In  McDani- 
el  y.  Allen,  99  N.  C.  136,  6  a  B.  737,  where 
there  was  a  release  of  three  bales  of  cotton 
which  were  embraced  in  an  agricultural  lien, 
the  court  held  that,  no  specific  three  bales  of 
cotton  having  been  Identified,  claim  and  de- 
livery would  not  lie  for  the  same. 
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[2]  2.  The  second  assignment  of  error  was 
upon  the  following  ground:  The  Stevenson 
Company  executed  a  note  to  the  Home  Sav- 
ings Bank  for  2^500,  on  the  face  of  which,  in 
pledging  certain  collaterals  to  secure  pay- 
ment thereof,  there  appear  these  words: 
*To  secure  the  payment  of  this  or  any  other 
obligation  to  said  bank,  due  or  to  ^become 
due,  we  hereby  pledge  said  bank  or  its  as- 
signs, holders  of  the  same,  the  collaterals  de- 
scribed on  back,  or  herein  inclosed."  The 
bank  held  other  indebtedness  of  the  Steven- 
son Company  besides  this  $500  note  to  se- 
cure the  payment  of  such  other  indebtedness. 
This  point  was  fully  discussed  by  Walker,  J^ 
in  Norfleet  v.  Insurance  Co.,  160  N.  C.  327, 
75  S.  B.  937,  and  we  need  not  repeat  what 
was  80  well  said  there,  and  which  is  sus- 
tained by  the  authorities  cited  in  that  case 
that  the  collaterals  can  be  held  for  any  oth- 
er indebtednesiB. 

[3]  The  receiver  is  not  entitled  to  any 
securities  in  the  hands  of  the  appellant,  the 
Home  Savings  Bank,  until  the  bank  has  re- 
ceived full  payment  of  its  claims  for  $1,750 
filed  with  the  receiver.  The  bank  is  entitled 
to  prorate  with  other  creditors  on  the  basis 
of  $1,750,  and  then  apply  the  proceeds  of 
all  collaterals  in  its  hands  to  payment  of  the 
balance  of  its  claim,  unless  the  collaterals 
shall  amount  to  more  than  the  balance  due. 
Bank  v.  Flippen,  158  N,  C.  334,  74  S.  E.  100, 
and  cases  cited. 

The  costs  of  this  appeal  will  be  divided. 
Modified. 

WALKER,  J.,  did  not  sit 


(1«1  N.  C.  482) 

LAYTON  V.  ELBA  MFG.  00. 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

L  Sales    (§    383*)— AcnoN    ow    Contract- 
Question  FOB  Jury. 

Where  the  evidence,  in  a  suit  on  a  contract 
of  sale  of  several  car  loads  of  cotton  seed,  con- 
flicted as  to  what  is  meant  by  a  "car  load"  in 
shipping  circles,  the  court  properly  left  it  to 
the  jury  to  say,  under  proper  instructions,  what 
the  parties  meant  in  view  of  the  general  custom 
and  usage. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  1064;  Dec.  Dig.  §  863.*1 

2.  EiViDENCS'(§  455*)— Parol  EJvidencb— "Cab 

liOAD." 

Parol  evidence  is  necessary  to  explain  what 
the  parties  meant  by  the  term  "car  load"  in  a 
contract  of  sale;  it  being  a  term  of  uncertain 
meaning. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2104 ;   Dec.  Dig.  fi  455.*] 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty;  Ferguson,  Judge. 

Action  by  J.  G.  Layton  against  the  Elba 
Manufacturing  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    No  error. 

The  defendant  purcbased  from  tbe  plain- 
tifr.   at  tbe  price  of  57^  c^nts  per  bushel. 


three  car  loads  of  cotton  seed,  to  be  shipped 
by  rail  f.  o.  b.  from  Dunn,  N.  C,  plaintiff's 
home  and  place  of  business,  to  Mazton,  N.  C, 
where  defendant's  mill  is  located.  Two  of 
the  car  loads  were  accepted  and  paid  for  by 
defendant,  and  the  dispute  arises  as  to  the 
third  car.  Each  of  the  first  two  cars  car- 
ried 59,008  pounds  of  seed,  in  round  numbers, 
while  the  third  car  was  loaded  at  Dunn  with 
78,800  pounds.  At  Fayettevllle,  N.  C,  while 
the  last  car  was  en  route  to  Maxton,  29,000 
pounds  of  the  seed  were  taken  from  it  and 
placed  in  another  car.  This  lot,  on  arrival 
at  Maxton,  was  accepted  by  defendant  The 
other  car,  which  contained  the  remainder  of 
the  seed,  the  defendant  refused  to  accept 
upon  the  ground  that  the  car  had  been  pur- 
posely overloaded  in  order  that  plaintiff 
might  get  the  benefit  of  the  contract  price 
for  more  seed  than  defendant  had  agreed 
to  buy;  the  price  of  seed  having  declined 
The  Jury  returned  the  following  verdict: 

"(1)  Was  the  quantity  of  cotton  seed  ship- 
ped in  the  Southern  car  No.  40018  greater 
than  a  car  load?    Answer:  No. 

"(2)  If  so,  did  excess  necessitate  a  division 
of  the  load  into  separate  cars  by  the  rail- 
road company?    (No  answer). 

"(3)  Did  the  defendant  waive  its  right  to 
refuse  the  car  load  of  seed  as  shipped?  An- 
swer: Yes. 

"(4)  In  what  amount,  if  any,  is  the  defend- 
ant indebted  to  the  plaintiff?  Answer:  EUba 
Manufacturing  Company  due  $1,508.41,  with 
Interest  from  October  4,  1910,  to  November 
19,  1912." 

The  defendant  offered  to  pay  for  the  29,000 
pounds  of  seed  at  the  contract  price,  which 
plaintiff  refused  to  accept.  There  was  evi- 
dence that  a  car  load  of  cotton  seed,  as  un- 
derstood in  railroad  and  business  circles, 
ranges  all  the  way  from  20,000  pounds  to  75,- 
000,  or  even  90,000 ;  plaintiff  testifying  that 
he  had  shipped  a  number  of  cars  of  seed  con- 
taining 80,000  pounds  and  some  90,000  pounds. 
It  was  testified  that  the  rated  capacity  of 
the  last  car,  No.  40018,  in  which  the  78,700 
pounds  of  seed  were  shipped,  was  60,000 
pounds,  but  that  the  maximum  quantity  al- 
lowed by  the  railroad  company's  rules,  to  be 
transported  in  it,  was  measured  by  its  rated 
capacity,  or  60,000  pounds,  plus  10  per  cent 
thereof,  or  66,000  pounds  in  all.  There  was 
other  evidence  as  to  the  rules  and  custom  in 
loading  cars  with  reference  to  what  is  con- 
sidered a  car  load,  and  all  of  the  evidence 
was  submitted  to  the  jury,  with  an  instruc- 
tion to  find  what  was  an  ordinary  and  rea- 
sonable car  load,  according  to  the  usage  and 
custom,  and  understanding  of  railroad  com- 
panies and  shippers.  Defendant  appealed 
from  the  Judgment  upon  the  verdict 

J.  C.  Clifford,  of  Dunn,  and  G.  B.  Patter- 
son, of  Maxton,  for  appellant  N.  A.  Town- 
send  and  E.  F.  Young,  both  of  Dunn,  for 
appellee. 
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WALKEB^  J.  (after  stating  the  facts  as 
above).  [1]  It  was  entirely  proper  for  the 
court  to  leave  the  question  of  what  consti- 
tutes a  "car  load"  to  the  Jury. 

[2]  It  is  not  a  term  of  any  fixed  or  definite 
meaning  in  the  law,  but  parol  testimony  was 
necessary  to  explain  what  the  parties  meant 
by  it  It  is  a  familiar  rule  that  words  or 
terms  of  doubtful  or  uncertain  meaning  may 
be  explained  by  extrinsic  evidence.  It  is 
said  by  a  recent  textrwriter  that:  "Testimo- 
ny as  to  the  nature  of  the  subject-matter  re- 
ferred to  in  a  document,  so  as  to  enlighten 
the  court  in  respect  to  it,  may  be  given.  It 
very  frequently  happens  that  the  language  of 
a  contract  leaves  it  uncertain  to  Just  what 
the  parties  referred;  and  it  is  impossible 
for  the  court  to  enforce  its  provisions,  or  to 
compute  damages  under  it,  without  some  ex- 
planation." McKelvey  on  Evidence,  p.  462, 
S  801;  1  Greenleaf  on  Evidence  (14th  Ed.) 
f  288.  In  Bullock  v.  Finley  (C  C.)  28  Fed. 
514,  the  court  applied  the  rule  we  stated 
above  with  reference  to  this  very  term  "car 
load,"  in  the  contract  then  in  question,  and 
said:  "If  nothing  was  agreed  as  to  the  quan- 
tity to  make  a  'car  load,'  then  the  usual  and 
established  custom  as  to  quantity  in  that 
business  and  trade,  at  the  time  and  place  of 
the  contract,  would  fix  the  quantity  meant  by 
a  'car  load*  between  the  parties;  and,  if  no 
such  usage  or  custom  is  shown,  then  what  a 
car  of  usual  capacity,  used  in  carrying  such 
freight,  could  carry  would  fix  the  quantity 
intended  by  the  parties.  In  ascertaining 
what  was  meant  and  understood  as  to  quan- 
tity, you  must  consider  all  the  circumstances 
connected  with  the  transaction  between  the 
parties  disclosed  in  the  evidence."  Cabinet 
Co.  V.  Herrman,  7  Ind.  App.  462,  34  N.  EL 
579.  It  was  held  in  Goode  v.  Railway  Co.,  92 
Iowa,  371,  60  N.  W.  631,  that,  "when  a  gen- 
eral custom  fixes  a  'car  load'  at  a  certain 
number  of  pounds,  the  law  presumes  that  a 
shipping  contract  which  does  not  define  the 
term  was  made  with  reference  to  such  cus- 
tom." There  was  conflicting  evidence  intro- 
duced as  to  the  meaning  of  the  term  "car 
load"  in  shipping  circles,  and  it  was  for  the 
Jury  to  say,  under  the  instructions  of  the 
court,  what  the  parties  really  meant  in  view 
of  this  general  custom  and  usage.  It  is  to 
be  observed,  also,  that  on  an  average — that 
is,  if  the  total  number  of  pounds  is  divided 
by  three — ^the  plaintiff  shipped  nearly  1,200 
pounds  less  than  three  car  loads,  estimated 
by  the  rating  of  the  railroad  company,  which 
was  60,000  and  10  per  cent  added.  This  is 
not  conclusive  on  the  defendant;  •  but  it 
tends  to  repel  the  charge  that  the  plaintiff 
was  overloading  the  last  of  the  three  cars 
for  the  purpose  of  obtaining  the  contract 
price  for  a  larger  quantity  than  was  bought 
by  the  defendant  There  was  also  evidence 
of  a  waiver  on  the  part  of  the  defendant  of 


exact  compliance  by  plaintiff,  or  of  facts 
which  amounted  to  an  election  to  take  the 
last  "car  load." 
No  error. 

.  ae2  N.  c.  516) 

FIRST  NAT.  BANK  OP  WBLDON  v.  FRIES. 

(Supreme  Court  of  North  Carolina.     March  5, 

1913.) 

Appeal  and  EIbbob  (§  644*>— Recobd— Com- 

pliancb  with  rulbs— waives. 

Appellee's  counsel  cannot  waive  the  appel- 
lant's compliance  with  the  rule  that  the  evidence 
must  be  stated  in  narrative  form,  and  thus  make 
improper  the  dismissal  of  the  appeal  for  such 
irregularity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2795-2798;  Dec  Dig.  § 
044.*] 

Action  between  the  First  National  Bank 
of  Weldon  and  H.  H.  Fries.  On  motion  to 
reinstate  appeal.    Motion  denied. 

E.  Ik  Travis,  of  Raleigh,  W.  E.  Daniel,  of 
Weldon,  and  R.  (X  Dunn,  of  Enfield,  for 
plaintiff.  Albion  Dunn,  of  Greenville*  for 
defendant 

PER  CURIAM.  This  is  a  motion  to  rein- 
state an  appeal,  which  was  dismissed  at  this 
term  for  failure  to  state  the  evidence  in 
narrative  form,  and  for  other  irregularities 
appearing  in  the  record. 

The  principal  reason  urged  in  support  of 
the  motion  is  that  counsel  for  appellee  agreed 
to  the  case  on  appeal,  but  this  also  appear- 
ed in  Cressler  v.  AshevUle,  138  N.  C.  483,  51 
S.  E.  53,  and  in  Bucken  v.  Railroad,  157  N. 
C.  444,  73  S.  E.  137 ;  and,  while  the  appeals 
in  those  cases  were  not  dismissed,  it  was 
stated,  in  effect  that  counsel  could  not  waive 
compliance  with  the  rule,  and  that  it  would 
be  enforced. 

The  motion  must  therefore  be  denied;  but, 
while  reaching  this  conclusion,  we  have  ex- 
amined all  of  the  assignments  of  error,  and 
find  nothing  which  justifies  a  new  triaL 

Motion  denied. 


(ISl  N.  C.  508) 

HUNTER  V.  ATLANTIC  COAST  LINE  RY. 

CO. 

(Supreme  Court  of  North  Carolina.    March  19. 

1913.) 

Justices  o»  th«  Peace  (|  194*)— Wmt  of 
Reoobdabi— Pbebequisites  to  Issuance. 
It  is  error  to  issue  a  writ  of  recordari  to 
justice's  court  requiring  him  to  send  up  the 
cause  for  trial  de  novo  after  entry  of  default 
judgment  against  defendant,  and  loss  of  right 
to  appeal,  where  there  is  no  showing  of  a  meri> 
torious  defense. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  if  774,  776;  Dee.  Dig  i 
194.*] 

Appeal  from  Superior  Court;  Lenoir  Coan- 
ty;  Frank  Carter,  Judge. 

Action  by  W.  F.  Hunter  against  the  Atlan- 
tic Coast  Liine  Railway  Company.     From  a 
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Is  erroneous  by  reason  of  the  utter  fiLllure 
to  state  or  suggest  facts  showing,  or  tending 
to  show,  any  meritorious  defense  to  plaintUTs 
demand.  This  is  sometimes  dispensed  with 
where  the  litigant  has  been  misled  by  the 
action  of  the  Justice  of  the  peace  (State  r. 
Warren,  100  N.  0.  489,  5  S.  E.  662);  but 
where,  as  in  this  case,  the  failure  to  appear 
was  owing  to  the  conduct  of  the  party  him- 
self or  his  attorney,  excusable  or  otherwise, 
it  is  essential  to  show  or  properly  aver  a 
meritorious  defense  before  the  action  of  the 
justice  will  be  disturbed.  Pritchard  v.  San- 
derson, 92  N.  O.  41;    State  ▼.  Griffis,  117  N. 

0.  714,  23  S.  E.  164 ;  McKenzle  v.  Pltner,  19 
Tex.  135;  Chicago  Stamping  Go.  y.  Danly, 
85  111.  App.  322. 

As  heretofore  stated,  there  are  no  facts  set 
forth  in  the  affidavit  submitted  which  show, 
or  tend  to  show,  that  defendant  had  any 
valid  defense  to  plaintifTs  demand,  and  on 
authority,  in  the  absence  of  such  showing, 
the  order  granting  the  writ  was  erroneous. 
This  will  be  certified  that  the  same  be  set 
aside. 

Error. 

(161  N.  C.  482) 
VAUGHAN  V.  EXUM  et  al. 

(Supreme  Gourt  of  North  Carolina.    March  19, 

1913.) 

1.  Evidence  (§  129*>— Siiolab  Tbansactions 

-*ADMIBSI  BILITT. 

In  an  aotion  on  a  note  given  for  part  of 
the  purchase  money  of  a  stallion,  in  which  de- 
fendant pleaded  false  representations  respecting 
the  stallion,  evidence  as  to  whether  actions  on 
other  notes  given  for  the  purchase  price  of  oth- 
er stock  horses  were  defended  on  the  ground  of 
fraud  and  misrepresentations  was  properly  ex- 
cluded. ' 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §$  388-393,  395-^98;  Dec  Dig.  { 
129.*] 

2.  Bills  and  Notes  (8  494*)— Actions— Bub- 
den  OF  Pboof. 

In  an  action  on  a  note,  the  burden  of  prov- 
ing that  its  execution  was  induced  by  fraud 
and  misrepresentation  was  on  defendant. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  §  494.*] 

3.  Bills  and  Notes  (§  489*)— Actions— Bub- 
den  OF  Pboof. 

In  an  action  on  a  note  defended  on  the 
ground  of  fraud,  whejre  plaintiff  proved  his  own- 
ership of  the  note,  a  nonsuit  was  properly  de- 
nied, even  though  ne  failed  to  prove  that  he  was 
a  holder  in  due  course,  since,  if  defendant  did 
not  establish  his  plea  of  fraud,  plaintiff  was  en- 
titled to  recover,  whether  or  not  he  was  a  hold- 
er in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |i  1587-1642;  Dec.  Dig.  § 
489.*] 

4.  Sales  (§  40*)— Fbaud  of  Selleb— Refbb- 
sentations  as  to  Value. 

It  is  not  a  fraud  or  false  pretense  for  a 
seller  of  goods  or  property  to  puff  his  wares  by 
bragging  on  them  as  men  ordinarily  brag  upon 
the  property  they  are  selling,  but  representa- 
tions of  valoe  made  as  an  inducement  to  the 
other  party  to  purchase,  with  intention  that  the 
other  party  shall  rely  thereon,  and  which  are 

•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  R«p'r  Indexes 


Judgment  granting  a  writ  of  recordari,  plain- 
tiff appeals.    Reversed. 

Cause  heard  on  petition  for  recordari  to 
Justice  court,  before  his  honor,  Frank  Car- 
ter, Judge,  at  January  term,  1913,  of  the 
superior  court  of  Lenoir  county.  B^m  the 
affl^vit  of  defendant's  counsel,  the  only  evi- 
dence offered,  it  appeared  that  on  June  4, 
1912,  at  and  in  Lenoir  county,  plaintiff  re- 
covered Judgment  against  defendant,  the  At- 
lantic Coast  Line,  for  wrongful  failure  to 
ship  certain  household  goods  of  .plaintiff 
from  Fargo,  Ga.,  to  Enfield,  N.  C,  the  same 
being,  in  breach  of  contract  of  carriage,  sent 
to  Elfland,'N.  C. ;  that  defendant  company 
had  employed  a  law  firm  to  appear  and  looli 
after  the  case,  but  tbe  member  of  the  firm 
who  had  been  spol^en  to  about  the  case,  and 
who  usually  looked  after  cases  of  this  char- 
acter, had  been  compelled  to  leave  and  be 
absent  from  the  state  on  account  of  sickness, 
and  for  that  reason  failed  to  appear  at  the 
trial,  and,  not  having  mentioned  the  case 
to  his  associate,  the  defendant  was  unrepre- 
sented at  the  trial  and  so  lost  its  right  to  ap- 
peal; that  the  failure  of  the  partner  in 
charge  of  the  case  to  attend  the  trial  or  In- 
form his  associate  was  due  solely  to  his 
.sickness;  that,  at  the  following  term  of  su- 
perior court,  this  application  was  made  on 
notice  duly  given,  and,  having  been  continued 
from  time  to  time  till  January  term  afore- 
said, the  court  entered  Judgment  granting  the 
writ  of  recordari  and  requiring  the  Justice 
to  send  up  the  papers,  and  that  the  cause  be 
docketed  for  trial  de  novo.  Thereupon  plain- 
tiff excepted  and  appealed. 

T.  C.  Wooten,  G.  V.  Cowper,  and  T.  T.  Or- 
inond,  all  of  Kinston,  for  appellant  Rouse 
&  Land,  of  Kinston,  for  appellee. 

HOKE,  J.    While  it  is  held  with  us  that, 
in  proceedings  of  this  nature,  and  in  merely 
formal  matters,  such  as  the  giving  of  notice, 
etc.,  a  reviewing  court  is  allowed  a  very  wide 
discretion  (State  v.  Johnson,  109  N.  C.  852, 
13  S.  E.  843 ;    Railroad  v.  Richardson,  82  N. 
O.  343),  our  decisions  also  hold  that  an  order 
granting  a  writ  of  recordari  to  a  Justice's 
court,   and   directing   that  a   cause  be   set 
down  for  trial  de  novo,  rests  in  the  sound 
discretion  of  the  cpurt  and  is  one  from  which 
an  appeal  presently   lies,     3   Clark's   Code 
I^rocedure,  |  545,  citing,  among  other  cases, 
Barnes  v.  Easton,  98  N.  C.  116,  3  S.  B.  744, 
and  Perry  v.  Whitaker,  77  N.  C.  102.    Author- 
ity with  us,  too,  seems  to  require  that,  in 
making  an  order  of  this  character,  the  Judge 
sliould  find  and  declare  the  facts  upon  which 
he  bases  Ms  Judgment    Collins  v.  Gilbert,  65 
N.  C.  135.    But  assuming  that  the  court  in- 
tended to  adopt  and  approve  the  facts  as 
contained  in  the  afiQdavit  of  counsel,  and  that 
tlie  facts  contained  therein  make  out  a  case 
of  excusable  neglect,  we  are  of  opinion  that 
tlie  order  granting  the  writ  in  this  instance 


680 


77  SOUTHBASTERN  BBPORTEB 


(N.a 


false  to  the  knowledge  of  the  person  making 
them,  constitutes  fraud,  where  the  purchaser  re- 
lies thereon,  and  is  induced  thereby  to  purchase, 
especially  where  the  seller  knows  uie  facts, 
and  the  purchaser  is  ignorant  thereof. 

[Ed.  Note.—For  other  cases,  see  Sales,  Cent 
Dig.  §§  79-83 ;  Dec  Dig.  §  40.*] 

Appeal  from  Superior  Ck>urt,  Lenoir  Coun- 
ty;  Carter,  Judge. 

Action  by  K  J.  Vaughan  against  W.  P. 
Exum  and  others.  Judgment  for  plaintiff, 
and  defendants  *  appeal.     AflSrmed. 

Civil  action  tried  in  the  superior  court  up- 
on these  issues: 

"First  Is  the  plaintiff  the  owner  of  the 
note  sued  on  in  this  action?    Answer:   Yes. 

"Second.  Was  the  execution  of  the  note  in- 
duced by  fraud  and  misrepresentation?  An- 
swer: No. 

'Third.  Was  the  plaintiff  purchaser  of  said 
note  in  good  faith,  for  value,  and  without 
notice  of  any  fraud  and  misrepresentation? 
Answer.  . 

"Fourth.  What  amount,  if  any,  is  plain- 
tiff entitled  to  recover?  Answer:  Five  hun- 
dred dollars  and  interest  from  date  of  note." 

Defendants  appealed. 

Geo.  V.  Cowper  and  T.  C.  Wooten,  both  of 
Kinston,  for  appellants.  G.  G.  Moore,  of 
Kinston,  for  appellee. 

BROWN,  J.  This  action  is  brought  to  re- 
cover on  a  sealed  note  for  $500,  executed  by 
defendants  to  McLaughlin  Bros.,*  and  indors- 
ed to  plaintiff.  It  Is  alleged  and  denied  that 
plaintiff  is  a  holder  in  "due  course.*'  Under 
the  finding  of  the  Jury,  it  is  unnecessary  to 
consider  this  phase  of  the  case.  Unless  there 
is  reversible  error  as  to  the  first  and  second 
Issues,  the  plaintiff  is  entitled  to  judgment 
There  are  a  number  of  exceptions  relating 
to  testimony,  most  of  them  similar  In  char- 
acter, and  equally  without  merit 

[1]  For  illustration'  we  select  two  of  the 
questions  and  answers  excluded  by  the  court 
in  the  deposition  of  plaintiff  and  excepted  to 
by  defendants:  "Q.  What  defenses  were  usu- 
ally interposed  to  the  notes  when  sued  upon? 
A.  I  think  that  one  of  the  answers  was 
fraud — lack  of  consideration.  Q.  Has  the 
defense  of  fraud  or  mis|:epresentation  ever 
been  interposed  in  any  of  the  suits  brought? 
A.  I  won't  be  able  to  answer  that  until  I 
see  the  pleadings  in  the  case;  two  or  three 
of  them.  I  do  not  recalL  I  Just  remember 
one  case."  It  requires  no  argument  or  cita- 
tion of  authority  to  show  that  these  ques- 
tions and  answers  have  no  relevancy  what- 
ever to  the  issues  in  this  case. 

This  action  Is  brought  to  recover  on  a  note 
admitted  to  be  executed  by  the  defendants. 
The  defenses  set  up  are  that  the  plaintiff 
is  not  the  owner,  that  he  is  not  a  holder  in 
"due  course,"  and  fraud  in  the  execution. 


Although  it  was  admitted  that  the  note  sued 
on  was  given  for  part  purchase  money  of  a 
stock  stallion,  it  is  entirely  irrelevant  and 
incompetent  to  prove  what  defenses  were  in- 
terposed In  other  actions  on  notes  given  for 
purchase  money  of  other  stock  horses.  Upon 
the  first  issue,  the  evidence  is  plenary  that 
the  plaintiff  is  the  owner  of  the  note,  and 
the  court  might  well  have  instructed  the 
Jury  that,  if  they  believed  the  evidence,  to 
answer  the  first  issue,  "Yes."  But  his  honor 
left  the  question  open  to  the  Jury,  and  stated 
the  defendant's  contentions  upon  the  evi- 
dence with  unusual  clearness  and  particular- 
ity. They  have  nothing  to  complain  of  in 
that  respect 

[2,  3]  The  motion  to  nonsuit  could  not  pos- 
sibly be  sustained  as  the  burden  of  proof 
was  on  the  defendants  to  make  good  their 
plea  of  fraud.  Bank  v.  Fountain,  148  N.  C. 
590,  02  S.  R  738.  Having  faUed  to  make 
good  that  plea,  the  plaintiff,  being  the  own- 
er of  the  note,  .Is  entitled  to  recover  wheth- 
er he  has  proven  that  he  is  the  owner  in 
due  course  or  not  Upon  the  issue  of  fraud 
the  defendants  contended  that  the  agent  of 
McLaughlin  Bros.,  the  payees  in  the  note, 
had  made  false  representations  in  regard  to 
the  capacity  of  the  horse  as  a  foal  getter 
and  as  to  value  of  the  animaL  There  is  no 
other  evidence  of  fraud  in  the  record. 

[4]  The  defendant  excepts  to  this  instruc- 
tion upon  the  issue  of  fraud:  "The  law  does 
not  deen^  it  a  fraud  or  false  pretense  tot  a 
seller  of  goods  or  property  to  puff  his  wares 
by  bragging  on  them  as  men  ordinarily  brag 
upon  the  property  they  are  selling,  but  rep- 
resentations of  value,  if  they  are  made  as 
an  inducement  to  the  other  party  to  enter 
into  the  contract,  and  with  the  intention 
that  the  other  party  shall  rely  upon  such 
representation,  and  such  representations  are 
false  to  the  knowledge  of  the  person  making 
them — ^that  is,  of  the  vendor— and  the  v»i- 
dee  does  rely  upon  such  representation  and 
is  induced  to  enter  into 'the  contract,  the 
law  deems  that  a  fraud  has  been  committed. 
To  summarize  this  phase  of  the  law,  the 
court  instructs  you  that  assurances  of  value 
known  to  be  false  by  the  person  making  such 
assurances,  and  made  and  intended  to  be  re- 
lied upon,  and  which  induced  the  contract, 
are^  fraudulent,  and  this  is  especially  true 
where  one  party  knows  the  situation  and  tbe 
other  party  is  ignorant  of  it"  This  is  a 
correct  summary  of  the  law,  and  is  support- 
ed by  our  pi^ecedents.  Hill  v.  Gettys,  135 
N.  C.  375,  47  S.  B.  449 ;  Cash  Register  Co.  ▼. 
Townsend,  137  N.  C  652,  50  S.  El  300,  70 
L.  R.  A.  349. 

The  charge  of  the  court  presented  every 
aspect  of  this  case  fully  and  fairly  to  the 
Jury,  and  we  find  nothing  in  it  of  which  de- 
fendants can  Justly  complain. 

No  error. 
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ISLER  V.  HART  &  HARRINGTON. 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

1.  judoubnt  (§  414*)— injumotion  against 
Enfobcement. 

Where,  in  an  action  in  summary  ejectment, 
the  jury  found  that  the  defendant  was  a  tenant 
of  the  plaintiffs,  and  that  the  plaintiffs  were  en- 
titled to  recover  possession,  rent,  and  damages, 
such  judgment  was  res  judicata  as  to  the  issues 
determined,  and  the  defendant  could  not  enjoin 
its  enforcement  in  the  absence  of  fraud,  irregu- 
larity, or  excusable  neglect  or  mistake  in  its 
procurement. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  780;  Dec.  Dig.  §  414.*] 

2.  Landlord  and  Tenant  (§  310*)— Summabt 
Ejectment^Relief  Against  Judgment. 

A  person  against  whom  a  judgment  has 
been  rendered  in  summary  ejectment  cannot  se- 
cure relief  from  such  judgment  on  the  ground 
that  he  holds  under  an  agreement  to  buy,  and 
not  as  a  tenant,  without  first  vacating  the  prem- 
ises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  If  1319,  1320;  Dec  Dig.  f 
310.*] 

3.  Landlord  and  Tenant  (S  310»)— Summabt 
Ejectment — Judgment— Res  Judicata. 

Where,  in  summary  ejectment  by  a  land- 
lord, the  jury  found  that  the  defendant  was  a 
tenant  of  the  plaintiffs,  a  judgment  rendered 
thereon  was  conclusive  in  a  subsequent  action 
to  enjoin  its  enforcement  on  the  ground  that  the 
defendant  held  under  a  contract  to  buy  and  not 
as  a  tenant;  such  claim  being  one  which  could 
have  been  set  up  as  a  defense  in  the  summary 
ejectment  suit 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  1319,  1320;  Dec.  Dig.  I 
310.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Frank  Carter,  Judge. 

Action  by  El  J.  Isler  against  Hart  &  Har- 
rington. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

T.  C.  Wooten  and  Y.  T.  Ormond,  both  of 
Kinston,  for  appellants.  Bouse  &  Land,  of 
Kinston,  for  appellee. 

CLARK,  C.  J.  The  defendants  brought  an 
action  in  summary  ejectment  before  a  Jus- 
tice against  the  plaintiff  and  recovered  Judg- 
ment On  appeal  this  Judgment  was  confirm- 
ed. On  the  issues  submitted  in  the  superior 
court  the  Jury  found  that  this  plaintiff  was 
tenant  of  these  defendants,  that  the  tenancy 
had  terminated,  and  that  they  were  entitled 
to  recover  possession  and  $82  for  rent  and 
damages  up  to  the  trial.  There  was  no  ap- 
peal. 

The  plaintiff  in  this  action  alleges  that  he 
was  originally  owner  of  the  premises,  and 
that  he  rented  them  from  the  defendants, 
who  purchased  at  the  sale  under  a  mortgage 
executed  by  him,  and  that  they  agreed  to 
permit  him  to  redeem,  and  that  he  had  made 
payments  In  pursuance  of  such  agreements. 
And  he  asks  for  an  injunction  to  restrain  the 
execution  of  the  Judgment  of  the  superior 
court  in  the  former  action,  and  that  he  be 
kept  in  possession  pending  an  accounting,  and 


that  he  be  allowed  to  redeem  the  land  upo0 
ascertainment  of  the  balance  due. 

[1,2]  The  defendants  rightly  contend  that 
it  being  res  Judicata  that  this  plaintiff  is  a 
tenant  of  these  defendants,  and  they  having 
Judgment  to  recover  possession  of  the  premis- 
es and  rent  and  damages  for  its  detention,  he 
cannot  restrain  the  execution  of  such  Judg- 
ment»  and  that,  if  he  has  any  cause  of  action 
of  the  nature  alleged  in  his  complaint,  be 
must  first  vacate  the  premises.  This  Is  well- 
settled  law.  Davis  v.  Davis,  83  N.  C.  71^ 
Parker  v.  AUen,  84  N.  C.  466 ;  Hahn  v.  Lath- 
am, 87  N.  C.  172 ;  Foster  v.  Penry,  77  N.  C. 
160.  Besides  this,  the  old  system  which  rec- 
ognized a  distinction  between  law  and  equity 
and  under  which  a  plaintiff  could  recover  a 
Judgment  at  law  and  yet  In  a  proceeding  isk 
equity  be  restrained  from  the  execution  of 
the  Judgment  of  a  court  of  competent  Juris- 
diction has  been  happily  abolished  since  the 
adoption  of  the  Constitution  in  1868.  W% 
have  no  longer  such  palpable  anomalies  in 
our  procedure.  If  the  defendant  had  a  de- 
fense, he  should  have  set  it  up  in  the  same 
proceeding  which  should  thus  settle  once  for 
all  the  entire  controversy.  This  plaintiff  hav- 
ing been  found  in  the  former  action  to  be  a 
tenant  of  these  defendants,  and  they  having 
been  adjudged  to  be  entitled  to  possession, 
he  cannot  be  heard  to  question  the  validity 
of  that  judgment,  nor  to  restrain  its  execu- 
tion, except  in  a  direct  proceeding  to  set 
aside  the  Judgment  for  fraud,  irregularity,  or 
excusable  neglect  or  mistake,  none  of  which 
things  are  alleged.  The  plaintiff  must  obey 
the  Judgment  of  the  court,  and  surrender 
possession  in  obedience  thereto.  He  cannot 
maintain  this  action  to  restrain  the  execution 
of  such  former  Judgment 

[3]  The  defendants  herein  further  contend 
that,  even  if  the  plaintiff  surrenders  posses- 
sion, he  cannot  maintain  this  action  upon 
allegations  of  an  agreement  to  purchase  the 
premises  and  for  an  accounting  for  the  pay- 
ments which  he  alleges  he  had  made  thereon^ 
because  these  matters  should  have  been  set' 
up  in  the  trial  in  the  superior  court  in  which 
the  Jury  found,  upon  issues  submitted,  that 
the  plaintiff  was  their  tenant.  Whether  or 
not  the  plaintiff,  when  defendant  In  the 
former  action  could  have  set  up  in  the  trial 
in  the  superior  court,  on  appeal  from  the  jus- 
tice, the  demand  for  aflirmative  relief  for  an 
accounting  and  for  leave  to  redeem,  he  could^ 
not  only  in  that  court,  but  before  the  justice^ 
have  set  up  the  defense  that  he  was  not  a. 
tenant,  but  that  he  held  under  an  agreement 
to  buy.  The  verdict  and  Judgment  are  con- 
clusive that  he  did  not  so  hold,  but  that  he 
was  a  tenant 

The  plaintiff's  contention  that,  notwith- 
standing his  being  a  tenant,  he  had  a  col- 
lateral agreement  to  buy  the  land  which  he 
can  enforce  upon  tender  of  the  purchase 
money  and  the  defense  of  res  Judicata  are 
matters  not  yet  passed  upon  by  the  court  be- 
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low.    It  is  sufficient  io  say  In  this  case  that 
the  injunction  should  not  have  been  issued, 
and  that  the  plaintifl  must  surrender  posses- 
sion. 
Reversed. 

WALKKR,  J.,  concurs  in  result 


(161  N.  C.  562) 

KINSTON  COTTON  MILLS  v.  LIABILITY 
ASSUR.  CORPORATION. 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

1.  Evidence  (§  513*)  —  Opinions  —  Subjects 
or  Expebt  Testimony. 

In  an  action  on  an  employer's  liability  in- 
surance policy  excluding  injuries  in  connection 
with  additions  to  or  structural  alterations  in 
the  employer's  cotton  mill,  but  including  re- 
pairs and  ordinary  alterations  necessary  to  the 
care  and  maintenance  of,  the  premises  and  plant, 
to  recover  the  expenses  of  defending  a  suit  for 
the  death  of  an  employ^  who  was  digging  sand 
from  a  bole  on  the  employer's  premises  for  use 
in  the  erection  of  a  brick  chimney,  to  take  the 
place  of  two  iron  smokestacks,  a  witness  with 
*20  years'  experience  in  the  cotton  mill  business 
should  have  been  permitted  to  state  whether 
work  of  that  character  was  a  repair  or  addition 
to  the  mill  plant;  the  evidence  offered  not  be- 
ing a  mere  matter  of  opinion,  but  the  result  of 
knowledge  and  observation. 

[Ed.  Note.— For  'other  cases,  see  Evidence, 
Cent.  Dig.  §§  2317,  2318;  Dec  Dig.  §  513.*] 

2.  Appeal  and  Ebbob  (§  927*)— Review— Ap- 
peal FBOM  Nonsuit. 

On  an  appeal  from  a  nonsuit,  the  evidence 
must  be  taken  in  the  light  most  favorable  to 
plaintiCC. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  2912.  2917,  3748,  4024; 
Dec.  Dig.  §  927.*] 

3.  Insurance  (§  668*)— Liabiutt  Inbubanck 
—Questions  fob  Jubt. 

In  an  action  on  an  employer's  liability  in- 
surance policy  excluding  injuries  in  connection 
with  additions  to  or  structural  alterations  in 
the  employer's  plant,  but  including  the  making 
of  repairs,  it  was  at  least  a  question  for  the 
jury  whether  injuries  to  an  employ 6  while  dig- 
ging sand  for  use  in  the  construction  of  a  brick 
chimney,  to  take  the  place  of  two  iron  smoke- 
stacks, were  covered  by  the  policy,  and  hence 
the  court  erred  in  directing  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1556,  1732-1770;  Dec  Dig.  $ 
668.  •] 

4.  INSUBANCE  (§  435*)— Liabilitt  Insubance 
— "Stbuctubai*  Altebation." 

Under  an  employer's  liability  insurance 
policy  excluding  injuries  in  connection  with-  ad- 
ditions to  or  structural  alterations  in  the  em- 
ployer's plant,  but  including  the  making  of  re- 
pairs and  ordinary  alterations  necessary  to  the 
care  and  maintenance  of  the  plant,  a  "structur- 
al alteration"  was  such  an  alteration  as  would 
change  the  physical  structure  of  the  building 
and  plant 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  §  1144;  Dec  Dig.  {  435.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Carter,  Judge. 

Action  by  the  Kinston  Cotton  Mills  against 
the  Liability  Assurance  Corporation.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 


Rouse  &  Land,  of  Kinston,  for  appellant 
Davis  &  Davis  and  E.  0.  Burgwln,  both  of 
Wilmington,  for  appellee. 

CLARK,  a  J.  This  is  an  action  on  an  in- 
surance indemnity  contract  for  the  recovery 
of  $1,135  for  expenses  paid  in  defending  a 
suit  against  the  plaintiff,  brought  by  Flan- 
ner,  administrator  of  R.  E.  Hawkins,  an  em- 
ploy6  of  the  plaintiff,  on  account  of  the  al- 
leged negligence  of  plaintiff  causing  the 
death  of  said  Hawkins  while  at  work  in  the 
employ  of  the  plaintiff.  Said  indemnity  poli- 
cy contained  a  provision  of  insurance  for 
liability  "for  damages  on  account  of  bodily 
injuries,  including  death,  resulting  there- 
from, accidentally  suffered  by  any  employ^ 
of  the  assured  while  within  or  upon  the 
premises  or  ways  adjacent  thereto,  by  reason 
of  the  operation  of  the  trade  or  busbiess  de- 
scribed in  the  schedule,  including  the  mak- 
ing of  repairs  and  such  ordinary  altera- 
tions as  are  necessary  to  the  care  of  the 
premises  and  plant  and  their  maintenance 
in  good  condition."  The  policy  excludes  lia- 
bility for  injury  or  death  caused  to  **any 
person  in  connection  with  the  making  of 
additions  to.  or  structural  alterations  in,  or 
the  construction  of.  any  building  or  plant" 
There  is  also  a  provision  that  "the  corpo- 
ration will  at  its  own  cost  defend  such  suits 
(even  if  groundless)  in  the  name  and  behalf 
of  the  assured."  In  this  case  the  action  by 
Flanner.  administrator,  was  unsuccessful. 
The  defendant  admitted  that  the  sum  of  $1,- 
135  was  paid  out  by  the  plaintiff  in  the  prop- 
er and  necessary  defense  of  the  action 
against  it,  and  that  this  amount  was  a  rea- 
sonable expense  in  the  defense  of  the  action. 
It  was  also  admitted  that  the  estate  of  Haw- 
kins was  insolvent,  and  that  the  plaintiff 
did  not  recover  back  any  costs  or  expenses 
paid  out  by  it  in  defending  said  action,  and 
also  that  the  plaintiff  gave  all  notices  re- 
quired by  the  terms  of  the  policy;  the  de- 
fense resting  upon  the  ground  that  the  In- 
Jury  was  not  one  covered  by  the  policy. 

The  evidence  is  that,  two  iron  smokestacks 
used  by  the  plaintiff  being  unsatisfactory, 
the  plaintiff  contracted  with  an  independent 
contractor  to  have  a  brick  chimney  erected 
to  take  the  place  of  the  two  iron  stacka  The 
plaintiff,  however,  contracted  to  furnish  the 
sand,  crushed  rock,  and  the  ordinary  build- 
ing brick.  The  plaintiff  undertook  to  get 
the  sand  upon  its  own  premises,  and  for 
said  purpose  R.  E.  Hawkins,  who  was  a  mill 
hand,  was  engaged,  together  with  other  em- 
ploy^, digging  sand  from  a  hole  on  plain- 
tiff*s  premises,  when  he  met  his  death  by 
the  caving  In  of  the  hole. 

[1]  We  think  the  court  erred  In  refusing 
to  permit  the  witness  Taylor,  who  had  20 
years'  experience  in  the  cotton  mill  busi- 
ness, to  state  whether  work  of  this  character 
was  the  repair  of,  or  an  addition  to,  the 
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mill  plant  The  evidence  offered  was  not  a 
mere  matter  of  opinion,  but  the  result  of 
knowledge  and  observation  by  the  witnesg. 
Davenport  v.  Railroad,  148  N.  G.  287,  62  S. 
E.  431,  128  Am.  St  Rep.  509;  Ives  v.  Lum- 
ber Co.,  147  N.  0.  306,  61  S.  B.  70;  Morri- 
sett  V.  Cotton  Mills,  151  N.  C.  33,  65  S.  E. 
514.  It  Is  true  the  Jury,'  upon  all  the  evi- 
dence, could  have  drawn  their  own  conclu- 
sion on  this  point  But  the  evidence  of  Tay* 
lor,  if  it  had  been  admitted,  would  have 
been  only  a  matter  for  consideration  by  them 
and  not  conclusive. 

[2]  The  real  point  in  the  case  is  in  regard 
to  the  correctness  of  the  nonsuit  ordered  by 
the  court;  and  upon  this  the  evidence  must 
be  taken  in  the  light  most  favorable  to  the 
plaintiff. 

[3,4]  We  do  not  think  that  the  employ- 
ment in  which  Hawkins  met  his  death  was 
in  the  "making  of  an  addition  to,  or  struc- 
tural alteration  in,  or  in  the  construction 
of,  any  building  or  plant"  He  was  simply 
a  mill  employ^,  digging  sand  on  the  prem- 
ises of  the  plaintiff,  for  use  in  the  "making 
of  repairs  and  for  such  ordinary  alterations 
as  are  necessary  in  the  care  of  the  premises 
and  plant  and  the  maintenance  in  good  con- 
dition.'* 

The  erecting  of  a  brick  chimney  in  the 
place  of  the  two  iron  stacks,  which  had 
proven  unsatisfactory,  was  an  alteration 
which  was  "necessary  to  the  care  of  the 
premises  and  plant"  It  is  true  the  plaintiffs 
had  engaged  an  independent  contractor  to 
erect  the  chimney;  but  besides  paying  him 
for  his  work,  the  plaintiff  agreed  to  furnish 
the  brick  and  the  sand.  To  the  latter  end  it 
took  the  sand  off  its  own  premises  by  the 
labor  of  its  own  employes.  To  that  extent 
Hawkins  was  engaged  in  making  an  altera- 
tion which  was  necessary  for  the  plant  and 
its  proper  maintenance.  The  "structural  al- 
teration," which  was  excepted  by  the  policy, 
would  be  such  alteration  as  would  change 
the  physical  structure  of  the  building  and 
plant.  That  was  not  done  here  by  the  erec- 
tion of  a  brick  chimney  in  the  place  of  the 
two  iron  stacks,  which  was  a  mere  incidental 
or  ordinary  alteration,  necessary  to  the  main- 
tenance of  the  plant  in  good  condition,  and 
was  therefore  within  the  terms  of  the  poli- 
cy. It  was  an  ordinary,  and  not  an  extra- 
ordinary, alteration  (which  last  required  a 
special  permit) ;  and  the  plaintiff  was  engag- 
ed in  making  such  alteration  to  the  extent 
of  digging  sand  therefor  with  its  own  em- 
ploy^. 

At  the  least  there  being  a  controversy 
whether  the  work  of  substituting  one  chim- 
ney for  two  was  a  "structural  alteration," 
which  was  excluded  by  the  terms  of  the 
policy,  or  an  "ordinary  alteration  or  repair," 
which  was  within  its  terms,  the  question 
should  have  been  submitted  to  the  Jury  as 
a  mixed  question  of  law  and  fact  under 
proper  instructions  from  the  court  and  with 


the  aid  of  the  evidence  of  Taylor  which  was 
improperly  excluded. 

The  Judgment  of  the  nonsuit  is  set  aside. 

Reversed. 

(la  N.  C.  650) 

HBRNDON  et  al.  T,  DURHAM  ft  8.  RY.  CO. 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

1.  Frauds,  Statute  op  (|  152*)— Contbactb 
Affectino  Land— Parol  Contract. 

A  parol  contract  relating  to  land  is  only 
voidable,  and  may  be  enforced  when  executory, 
if  the  statute  be  not  pleaded,  and  the  eviden/ce 
to  prove  it  is  not  objected  to. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {§  363-366.  371,  372;  Dec 
Dig.  S  152.*] 

2.  FRAUDS,  Statute  of  (|  189*)— Contracts 
Affecting  Land — ESxeoutbd  CoNTRAcra 

The  statute  of  frauds  does  not  apply  to  an 
executed  parol  contract  relating  to  land. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  ff  334-^41;  Dec.  Dig.  I 
139.*] 

3.  Basements  (|  1*)— C!rbation. 

An  easement  such  as  an  underground  way 
over  a  railroad  right  of  way  cannot  be  created 
except  by  deed  or  prescription. 

[Ed.  Note. — For  other  cases,  see  ESasements, 
Cent  Dig.  §{  1,  2,  &-7;   J>ec  Dig.  I  1.*] 

4.  Licenses  (§  58*)  —  Affecting  Rbaltt  •* 
Withdrawal. 

A  parol  license  to  use  land  mav  be  with- 
drawn at  will,  though  based  upon  valuable  con- 
sideration. 

[Bid.  Note.— For  other  cases,  see  Licenses, 
Ctent  Dig.  i§  116-120 ;   Dea  Dig.  {  58.*] 

6.  Injunction  (§  163*)— Temporary  Injunc- 
tion. 

In  actions  such  as  one  to  restrain  the  dos^ 
ing  of  a  passway  under  a  railroad  traclc,  the 
main  purpose  of  which  is  to  obtain  a  permanent 
injunction,  a  preliminary  restraining  order  will 
be  continued  to  the  hearing,  if  the  evidence 
raises  a  serious  question  as  to  the  existence  of 
the  facts  going  to  establish  plaintiff's  riglit. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  357-371;  Dec.  Dig.  f  163.*] 

6.  Frauds,  Statute  of  (I  129*)— Part  Per- 
formance—EjQUitablb  Estoppel. 

Where,  in  consideration  of  a  right  of  way 
strip  conveyed  by  plaintiffs,  defendant  railroad 
company's  agent  agreed  to  pay  $10  an  acre,  and 
construct  a  siding,  and  keep  open  a  permanent 
passway  under  its  traclc  for  plaintiffs'  cattle, 
and  defendant  accepted  the  right  of  way  deea 
based  upon  such  agreement,  and  ratified  the 
contract  by  furnishing  wire,  etc.,  it  cannot  aft- 
erwards repudiate  the  contract  to  keep  open  the 
passway  on  the  ground  that  it  was  oral. 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cfent  Dig.  §§  287-292;  Dec.  Dig.  § 
129.*] 

7.  Injunction  (f  136*)— Temporary  Injunc- 
tion. V 

Plaintiffs  in  an  action  to  restrain  a  railroad 
company  from  closing  a  passway  under  its 
track  alleged  that  defendant's  agent  agreed  as 
the  consideration  of  a  right  of  way  deed  to  keep 
open  a  passway  under  the  track  for  plaintiffs' 
use,  and  stated  to  plaintiffs  that  a  writing  was 
unnecessary,  and  that  the  company  would  keep 
the  passway  open  and  that  the  state  laws  would 
not  permit  it  to  be  closed,  whereui>on  plaintiffs 
executed  the  right  of  way  deed  upon  such  rep- 
resentations. Held  that  even  if  the  agent  had 
no  authority  to  make  such  oral  agreement,  the 
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company  would  be  tempoiarily  restrained  from 
closing  the  passway  until  final  hearing  of  the 
suit,  since  the  allegations  tended  to  show  fraud 
inducing  plaintiffs  to  execute  the  right  of  way 
deed. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  305,  806;  Dec.  Dig.  |  136.*] 

8.  Fraud  (§  12*)--Right  op  Action— F^ud- 
T7I.ENT  Promise. 

A  promise  made  without  any  intention  to 
perform  it,  and  merely  to  induce  action  by  an- 
other, is  fraudulent  so  as  to  be  actionable  if 
injury   results. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §  14 ;    Dea  Dig.  |  12.*} 

•Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Carter,  Judge. 

Action  by  J.  B.  Herndon  and  others  against 
the  Durham  &  Southern  Railway  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

This  is  an  action  to  restrain  the  defend- 
ant from  closing  a  passway  under  its  track 
leading  from  one  part  of  the  plantation  of 
the  plaintiffs  to  another  part 

The  plaintiffs'  affidavit,  used  in  the  appli- 
cation for  a  restraining  order,  states,  in  sub- 
stance, that  they  are  the  owners  of  the  land 
described,  containing  about  250  acres;  that 
in  the  year  1904  or  1905  the  defendant  sur- 
veyed across  said  land  for  the  purpose  of  lo- 
cating its  line,  and  applied  to  the  plaintiffs 
for  the  purchase  of  a  right  of  way  through 
6.  E.  Lemmons,  its  chief  engineer  and  su- 
perintendent; that  the  plaintiffs  agreed  to 
sell,  but  demanded  $400  therefor,  stating  as 
a  reason  for  demanding  so  much  that  the 
running  of  the  railroad  across  their  lands, 
splitting  said  lands  open,  and  cutting  their 
plantation  in  two,  would  be  a  great  disad- 
vantage, and  that  there  would  be  great  dan- 
ger to  their  horses  and  other  cattle  in  pass- 
ing across  said  railroad  tract;  that  the  said 
Lemmons  said  the  price  was  excessive,  but 
finally  agreed  that  the  said  railroad  com- 
pany would  give  $10  an  acre  for  the  land  ac- 
tually occupied  by  said  railroad  right  of 
way,  and  as  a  further  consideration  and  In- 
ducement would  construct  a  siding  for  the 
shipping  of  timber  and  other  products  from 
the  farm,  and  would  build  an  underpass  or 
cattle  run  under  the  track  of  said  railroad 
for  the  use  of  the  plaintiflSB,  and  would  fur- 
nish wire  to  inclose  jtheir  pasture  because 
the  right  of  way  traversed  the  said  pasture ; 
that  plaintiffs  tliereupon  executed  their  deed 
for  said  right  of  way;  that  they  told  said 
liemmons  at  the  time  that  they  wanted  some 
instrument  of  writing  going  to  show  and 
binding  said  railway  company  that  said  com- 
pany would  carry  out  its  part  of  said  con- 
tract— that  is,  would  build  said  siding,  and 
would  construct  said  underpass  and  would 
allow  the  same  to  remain  open  for  all  time 
for  the  plaintiffs — that  said  Lemmons  assur- 
ed them  that  any  statement  of  this  part  of 
the  agreement  In  writing  was  not  necessary, 
and  that  the  railway  company  would  leave 


said  underpass  and  would  maintain  the  same 
for  all  time;  that,  furthermore^  said  Lem- 
mons said  that  the  railway  company,  after 
building  said  underpass,  would  not  be  able 
to  close  same,  but  that  the  law  of  North 
Carolina  would  cause  said  railway  to  keep 
said  underpass  open,  and  would  prevent  for- 
ever said  railway* company  closing  up  said 
underpass  without  the  consent  of  plaintiffs; 
that  plaintiffs  were  not  acquainted  with  the 
terms  of  the  law,  and  relied  upon  the  assur- 
ance and  representations  and  statements  of 
the  said  Lemmons,  the  official  and  agent  of 
said  railway  company;  that,  relying  upon 
the  representations  and  assurances  made  by 
said  Lemmons,  the  plaintiffs  signed  said  deed 
conveying  the  right  of  way,  and  were  paid 
the  sum  of  $10  an  acre,  aggregating  an 
.amount  slightly  more  than  $100;  that  de- 
fendant railway  company  built  its  road 
through  said  land,  and  constructed  said  sid- 
ing and  the  underpass  on  said  land  and  fur- 
nished the  said  pasture  wire,  as  had  been 
agreed  upon,  and  the  same  has  been  used, 
and  is  now  used,  for  the  passing  and  repass- 
ing from  one  side  of  the  farm  to  the  other, 
and  for  the  passage  of  horses  and  cattle  there- 
through; that  the  defendant  is  now  threat- 
ening to  close  said  passway. 

A  temporary  restraining  order  was  issued, 
and  on  the  return  day  the  defendant  filed 
the  affidavit  of  the  vice  president,  stating 
that  the  defendant  had  acquired  its  right  of 
way  by  the  deed  of  the  plaintiffs;  that  across 
this  right  of  way  acquired  of  the  petitioners 
there  is  a  drain  over  which  defendant  built 
a  trestle,  and  the  defendant  has  found  it 
necessary,  as  a  matter  of  safety  and  econ- 
omy, to  put  a  large  pipe  under  said  trestle  to 
carry  the  water  flowing  under  same  and  fill 
said  trestle;  that,  if  the  agreement  was 
made  by  said  Lemmons,  he  had  no  authority 
to  do  so;  and  that  said  agreement,  if  made, 
was  void  under  the  statute  of  frauds.  The 
defendant  did  not  deny  the  making  of  the 
agreement,  or  its  knowledge  that  it  had  been 
made,  or  that  it  had  been  fully  performed. 
His  honor  continued  the  restraining  order  to 
the  final  hearing,  and  the  defendant  except- 
ed and  appealed. 

Fuller  &  Reade,  of  Durham,  for  appellant 
W.  L.  Foushee,  of  Durham,  and  Manning  a 
Kitchin,  of  Raleigh,  f6r  appellees. 

ALLEN,  J.  [1,2]  A  parol  contract  relat- 
ing to  land  Is  not  void,  but  voidable,  *  and 
we  have  held  that,  when  executory,  it  may 
be  enforced  if  it  Is  not  denied  and  the  stat- 
ute is  not  pleaded,  and  the  evidence  to  prove 
it  is  not  objected  to  (Henry  v.  Hilliard,  155 
N.  C.  878,  71  S.  E.  439),  and  that,  when  ex- 
ecuted, the  plea  of  the  statute  of  frauds  is 
no  longer  applicable  (Cheat  v.  Wright,  13  N. 
C.  289 ;  Hall  v.  Fisher,  126  N.  C.  208,  35  S. 
E.  425). 
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[I]  Upon  the  strength  of  these  authorities 
the  ruling  of  his  honor  might  be  sustained 
npon  the  ground  that  the  agreement  of  the 
superintendent  has  been  performed,  but  for 
the  fact  that  an  easement,  such  as  that 
claimed,  cannot  pass  except  by  deed  or  pre- 
scription, and  as  there  is  no  deed  for  the 
cattle  way  under  the  track,  and  it  has  not 
been  used  long  enough  to  confer  the  right  by 
prescription,  the  agreement  as  to  the  ease- 
ment has  not  been  executed. 

[4]  Treated  as  a  license,  the  position  of  the 
plaintiifs  is  no  stronger.  The  weight  of  au- 
thority seems  to  be  in  favor  of  the  proposi- 
tion that  a  license  based  upon  a  valuable 
consideration  cannot  be  withdrawn  at  will, 
and  certainly  not  without  compensation  (Rick- 
er  V.  Kelly,  1  OreenL  [Me.]  117,  10  Aul  Dec. 
40;  Rerick  v.  Kern,  14  Serg.  &  R.  [Pa.]  267, 
16  Am.  Dec.  501;  Mumford  v.  Whitney,  15 
Wend.  [N.  Y.]  380,  30  Am.  Dec.  71,  and  notes 
in  annotated  edition),  but  our  court  has 
adopted  the  view  to  the  contrary  (McCrack- 
en  V.  McCracken,  88  N.  C.  272;  Kivett  v.  Mc- 
Keithan,  90  N.  C.  107 ;  Railroad  v.  RaUroad, 
104  N.  C.  658,  10  S.  R  659). 

[6]  We  do  not  think,  however,  the  plaintiffs 
are  without  remedy  upon  the  facts  as  they 
now  appear,  and  ''it  is  the  rule  with  us  that 
in  actions  of  this  character,  the  main  purpose 
of  which  is  to  obtain  a  permanent  injunc- 
tion, if  the  evidence  raises  serious  question 
as  to  the  existence  of  facts  which  make  for 
plaintiff's  right  and  sufficient  to  establish  it, 
a  preliminary  restraining  order  will  be  con- 
tinued to  the  hearing.  Hyatt  v.  De  Hart,  140 
N.  C.  270  [52  S.  E.  781];  Harrington  v. 
Rawls,  131  N.  O.  39  [42  S.  E.  461];  Whit- 
taker  V.  Hill,  96  N.  C.  2  [1  S.  E.  639] ;  Mar- 
shall V.  Commissioners,  89  N.  G.  103."  Stan- 
clll  V.  Joyner,  159  N.  C.  617,  75  S.  E.  853. 

[6]  If  the  allegations  of  the  plaintiffs  are 
true,  the  contract  for  the  purchase  of  the 
right  of  way  was  made  by  an  agent  of  the 
defendant,  and  the  consideration  for  the  deed 
was  the  agreement  to  pay  $10  an  acre  for 
the  land  occupied,  to  construct  a  siding  on 
the  land,  to  furnish  wire  for  a  pasture,  and 
to  keep  open  permanently  a  passway  under 
its  track  to  enable  the  plaintiffs'  cattle  to 
pass  from  one  part  of  their  plantation  to 
another  part  The  defendant  has  accepted 
the  deed  based  upon  this  agreement,  and  is 
now  claiming  under  it,  and  there  is  evidence 
that  it  bad  knowledge  of  the  agreement,  and 
has  ratified  it,  as  otherwise  it  would  not 
liave  performed  it  'by  furnishing  wire,  etc. 
If  80,  the  law  will  not  permit  the  defendant 
to  retain  the  benefit  of  the  contract  and 
repudiate  its  obligations.  RudasiU  v.  Falls, 
92  N.  C.  226;  Browne  v.  Davis,  109  N.  O.  28, 
13  S.  K.  703;  Christian  v.  Yarborough,  124 
N.  C.  76,  32  S.  EL  383.  In  Rudaslll  v.  Falls, 
supra,  the  court,  quoting  from  several  au- 
thorities, says:  "*The  principal  cannot  of 
his  own  mere  authority  ratify  a  transaction 
in  part  and  repudiate  as  to  the  rest,'  is  the 


language  of  Mr.  Justice  Story  in  section  250 
of  his  work  on  Agency.  'He  must  either 
adopt  the  whole  or  none.'  Another  recent 
author  lays  down  the  same  doctrine  thus: 
'A  nullification  must  extend  to  the  whole 
of  a  transaction.'  So  well  established  is  this 
principle  that,  if  a  party  is  treated  as  an 
agent  in  respect  to  one  part  of  a  transac- 
tion, the  whole  Is  thereby  ratified.  From 
this  maxim  results  a  rule  of  universal  ap- 
plication that,  where  a  contract  has  been 
entered  into  by  one  man  as  agent  of  another, 
the  person  on  whose  behalf  it  has  been  made 
'cannot  take  the  benefit  of  it  without  bearing 
its  burdens.  The  contract  must  be  performed 
in  its  integrity.'  Ewell's  Evans'  Agency,  70 
(Ed.  of  1879,  p.  95).  The  rule  rests  upon 
sound  reason  and  abundant  authority.  Craw- 
ford V.  Barkley,  18  Ala.  270;  Hodnett  v. 
Tatum,  9  Ga.  70;  Bank  v.  Hanmer,  14  Mich. 
208 ;   Coleman  v.  Stark,  1  Or.  115." 

[7]  Again,  if  the  agent  exceeded  his  au- 
thority and  the  defendant  had  no  knowledge 
of  the  agreement,  there  are  facts  alleged 
which,  if  true,  are  sufficient  to  Justify  the 
court  in  maintaining  the  status  quo  until  the 
final  determination  of  the  action.  The  plain- 
tiffs allege  that  the  agent  made  the  agree- 
ment for  the  defendant,  and  that  they  de- 
manded that  it  be  reduced  to  writing;  that 
the  agent  told  them  a  writing  was  unneces- 
sary, and  that  the  defendant  would  leave 
said  passway,  and  would  maintain  it  for  all 
time;  that  said  agent  further  represented 
that  the  laws  of  North  Carolina  would  not 
permit  the  same  to  be  closed;  that  they  ex- 
ecuted their  deed  relying  upon  these  repre- 
sentations, and  the  defendant  says  the  agent 
had  no  authority  to  make  the  agreement  or 
the  representations. 

[8]  A  promise  is  usually  without  the  do- 
main of  the  law,  unless  it  creates  a  contract, 
but  if  made,  when  there  is  no  intention  of 
performance,  and  for  the  purpose  of  inducing 
action  by  another,  it  is  fraudulent  and  may 
be  made  the  ground  of  relief.  Hill  v.  Gettys, 
135  N.  a  375,  47  S.  E.  449;  Braddy  v.  Elliott, 
146  N.  a  582,  60  S.  m  507,  16  L-  B.  A.  (N. 
S.)  1121,  125  Am.  St  Rep.  523.  In  the  Hill 
Case  the  court  ordered  the  cancellation  of  a 
mortgage  because  of  a  fraudulent  promise, 
and  in  the  opinion  quotes  with  approval  the 
following  excerpts  from  textrbooka  and  de- 
cisions: "The  general  rule  in  regard  to 
promises  is  that  they  are  without  the  do- 
main of  the  law,  unless  they  create  a  con- 
tract, breach  of  which  gives  to  the  injured 
party  simply  a  right  of  action  for  damages, 
and  not  a  right  to  treat  the  other  party  as 
guilty  of  a  fraud.  But  that  proceeds  upon 
the  ground  that  to  fail  to  perform  a  promise 
is  no  indication  that  there  was  fraud  in  the 
transaction.  There  may,  however,  have  been 
fraud  in  it,  and  this  ftaud  may  have  consist- 
ed in  making  a  promise  with  intent  not  to 
perform  it  To  profess  an  intent  to  do  or  not 
to  do,  when  the  party  intends  the  contrary, 
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is  as  clear  a  case  of  misrepresentation  and 
of  fraud  as  could  be  made.  'A  promise  is  a 
solemn  affirmation  of  intention  as  a  present 
fact*  1  Bigelow  on  Fraud,  484.  (The  au- 
thor is  discussing,  of  course,  civil  remedies.) 
*When  a  promise  is  made  with  no  intention 
of  performing  it,  and  for  the  very  purpose 
of  accomplishing  a  fraud,  it  is  a  most  apt 
and  effectual  means  to  that  end,  and  the  vic- 
tim has  a  remedy  by  action  or  defense.' 
Goodwin  V.  Home,  60  N.  H.  485.  The  intent 
is  always  a  question  for  the  Jury,  and  to  de- 
termine whether  the  intent  was  fraudulent 
the  Jury  have  necessarily  to  look  to  the  cir- 
cumstances connected  with  the  transaction 
or  those  immediately  preceding  or  following 
it'  Des  Farges  v.  Pugh,  03  N.  C.  31,  53  Am. 
Rep.  446."  In  the  Braddy  Case  there  was  an 
exchange  of  land,  and  the  defendant  agreed, 
as  a  part  of  the  consideration,  to  erect  two 
dwellings  and  outhouses  on  the  land  convey- 
ed to  the  plaintiff,  and  failed  to  do  so. 

The  issues  submitted  to  the  Jury  were  an- 
swered in  favor  of  the  plaintiff,  and  in  dis- 
cussing the  effect  of  the  verdict  the  court 
says:  "If  the  Jury  should  find,  in  addition 
to  their  findings  on  the  first  and  second  is- 
sues, that  the  defendant  fraudulently  induc- 
ed plaintiffs  to  agree  to  the  exchange  by  false- 
ly representing  and  pretending  that  he  would 
build  two  suitable  dwellings  and  necessary 
outhouses  on  the  tract  of  land,  such  finding 
would  be  an  ample  basis  for  the  decree  can- 
celing the  entire  transaction.  •  •  •  The 
subsequent  acts  and  conduct  of  a  party  may 
be  submitted  to  the  Jury  as  some  evidence 
of  his  original  intent  and  purpose,  when  they 
tend  to  indicate  it" 

When  we  consider  the  assurances  of  the 
agent  to  induce  the  plaintiffs  not  to  insist 
upon  reducing  the  agreement  to  writing,  the 
representations  made  by  him,  and  the  fact 
that  he  had  no  authority  to  make  any  agree- 
ment or  representation,  if  the  allegation  of 
the  defendant  is  true,  we  are  of  opinion 
there  \s  evidence  of  fraud,  and  that  the  de- 
fendant cannot  retain  the  fruits  of  it  If  so, 
the  plaintiffs  would  be  entitled  to  a  cancel- 
lation of  their  deed,  and  the  defendant  would 
have  to  resort  to  condemnation  proceedings 
to  acquire  a  right  of  way,  and  the  right  to 
the  passway  under  the  track,  if  reserved  in 
the  deeds,  would  likewise  have  been  subject 
to  condemnation,  if  necessary  to  insure  the 
safety  of  its  roadbed.  We  havQ  not  discussed 
the  interesting  question  presented  by  plain- 
tiffs' counsel  as  to  a  right  to  cross  the  track 
of  the  defendant,  arising  by  implication,  as 
it  is  not  necessary  to  do  so,  as  the  case  is 
now  presented,  but  there  Is  much  respectable 
authority  in  support  of  their  contention. 
Jones,  Easements,  §  306;  Powell  v.  Railroad, 
216  Mo.  352,  114  S.  W.  1067 ;  Corea  v.  Hlgue- 
ra,  153  Cal.  451,  95  Pac.  882,  17  L.  R,  A. 
(N.  S.)  1019 ;  Ritchey  v.  Welch,  149  Ind.  217, 
48  N.  a  1031,  40  Ia  R.  A.  105;  Uhl  v.  Rail- 
road, 47  W.  Va.  59,  34  S.  B.  934;  Fritz  v. 


Tompkins,  168  N.  Y.  524,  61  N.  B.  893 ;  Bail- 
road  V.  Gom'rs,  162  Mass.  88,  38  N.  B.  27; 
Powers  T.  Heffernan,  233  DL  603,  84  N.  E. 
661, 16  L.  R.  A.  (N.  S.)  523,  122  Am.  8t  Rep. 
199. 

Upon  a  review  of  the  whole  case,  we  are 
of  opinion  that  it  was  proper  to  continue  the 
restraining  order  until  the  facts  can  be  de- 
termined. 

Affirmed. 

CLARK,  OL  X  (concurring).  In  a  case  like 
this  no  express  agreement,  either  oral  or 
written,-  is  required  to  sustain  a  claim  for  a 
pass  under  the  railroad  track  through  an  em- 
bankment If  a  railroad  splits  a  farm  open, 
whether  it  acquires  its  right  of  way  by  con- 
demnation or  by  conveyance,  the  owner  has 
a  reservation,  without  express  words  ftom 
necessity  and  by  implication  of  law.  Such 
passways  are  necessary  to  preserve  the 
proper  use  and  enjoyment  of  the  land. 
The  law  presumes  that  a  vendor  did  not  in- 
tend to  convey  a  portion  of  his  land  In  such 
a  way  as  to  deprive  himself  of  full  use  of 
the  remainder.  23  A.  &  F.  14.  In  this  case 
the  vendor  sold  a  strip  of  land  1,440  feet 
long  for  $103,  splitting  the  farm  open.  It  Is 
inconceivable  that  he  did  not  retain  a  pri- 
vate way  under  the  railroad  where  there  was 
a  fill  which  isolated  the  two  sides  of  the 
farm,  unless  he  understood  that  he  would 
have  the  right  to  an  underpass.  Though  no 
writing  was  taken,  signed  by  the  defendant 
it  could  not  have  been  contemplated  that  the 
defendant  could  compel  the  vendor  to  go 
miles  around  to  reach  the  land  on  the  other 
side  of  the  railroad. 

As  there  was  already  a  farmroad  there 
by  which  the  landowner  could  pass  from  one 
side  of  the  farm  to  the  other,  when  the  flR 
was  thrown  up,  the  right  remained  to  have 
a  gap  left  for  the  continuance  of  this  farm- 
way,  without  any  written  agreement,  and  in 
fact  it  was  so  left  for  years  until  this  at- 
tempt to  close  it  up.  Indeed,  Rev.  {  2601, 
expressly  provides  that  any  railroad  cross- 
ing a  plantation  road  "shall  make  and  keep 
in  constant  repair  crossings"  for  any  planta- 
tion road  and  other  roads.  This  applies  as 
much  to  underpasses  where  there  is  a  fill, 
and  to  bridges  overhead  where  there  Is  a 
cut  as  to  a  grade  crossing.  The  statute  is 
provided  to  prevent  inconvenience  to  adja- 
cent landowners  in  the  use  of  their  farm- 
roads  in  the  same  way.  that  the  railroads 
are  required  to  maintain  crossings  for  pub- 
lic roads,  highways,  and  farmroads.  Rev. 
1908,  fi§  2567  (5),  2568,  2569.  Indeed,  the 
policy  of  the  law  is  not  to  abolish  underpass- 
es, but  to  favor  them,  or  overhead  bridges 
where  there  is  a  cut  and  to  abolish  grade 
crossings.  To  this  end  the  corporation  com- 
mission is  authorized  to  require,  when  they 
think  proper,  the  lowering  or  raising  of  any 
track  or  highway.  Rev.  1908,  |  1097  (10). 
The  whole  subject  of  the  duty  of  railroad 
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companies  to  so  construct  their'  roads  as  not 
to  interfere  with  the  use  of  any  public  road 
or  private  way  is  fully  discussed  with  cita- 
tion of  authorities  in  Railroad  v.  Golds- 
boro,  155  N.  C.  360,  361,  71  S.  BL  614.  Be- 
sides this,  MUott,  R.  R.  i  1138,  says:  'The 
rule,  however,  is  that  a  deed  to  a  railroad 
company  does  not  constitute  a  waiver  of  a 
right  of  way  to  a  private  crossing,  and  the 
owner  whose  land  has  been  severed  Into 
parcels  may  claim  and  enforce  the  right  to 
a  crossing  notwithstanding  his  unconditional- 
instrument  of  conveyance."  "Where  an 
agreement  by  the  vendee  to  give  a  vendor  a 
passway  over  other  land  forms  a  part  of  the 
consideration  for  the  sale  and  conveyance  of 
land,  and  the  vendee  is  placed  in  possession 
of  the  land,  and  the  vendor  Is  placed  in  the 
use  of  the  passway,  the  former  will  not  be 
allowed  to  prevent  the  latter  from  using  the 
passway  upon  the  ground  that  the  contract 
therefor  was  within  the  statute  of  frauds, 
as  a  court  of  equity  will  not  allow  the  vendee 
to  hold  the  land  and  refuse  to  pay  for  It" 
Champion  v.  Monday,  85  Ky.  32,  2  S.  W.  546. 
In  Railroad  v.  Commissioners,  162  Mass. 
81,  38  N.  E.  27,  in  a  case  where  the  vendor 
had  conveyed  a  strip  of  land  through  his 
farm,  without  any  reservation,  to  the  rail- 
road company,  the  court  held:  *The  law  that, 
if  one  conveys  a  part  of  his  land  in  such 
form  as  to  deprive  himself  of  access  to  the 
remainder  of  it  unless  he  goes  across  the  land 
sold,  he  has  a  way  of  necessity  over  the  por- 
tion granted,  applies  to  conveyances  to  a 
railroad  company  by  a  warranty  deed  which 
says  nothing  about  a  right  of  way  across  the 
land  conveyed.  •  •  •  And  the  fact  that 
the  railroad  provided  and  maintained  a 
farm  crossing  for  him  for  many  years  indi- 
cates that  a  clause  releasing  damages  was 
not  understood  to  apply  to  his  right  of  way." 
It  seems  dear,  therefore,  that,  aside  from 
the  evidence  tending  to  show  an  express 
agreement,  the  plaintlfT  had  an  implied  right 
to  retain  the  passway,  so  that  the  com- 
munication between  two  sides  of  his  farm 
should  not  be  interrupted  by  the  filL  That 
an  interval  under  such  fill  was  not  impracti- 
cal is  shown  by  the  fact  that  for  many  years 
the  underpass  continued.  Further,  it  is  in 
accordance  with  the  policy  of  our  law,  as  de- 
clared by  repeated  statutory  enactments  cit- 
ed above,  that  the  construction  of  a  raUroad 
shall  not  interfere  with  the  use  of  highways, 
cartways,  private  ways,  or  other  methods  of 
communication.  Not  only  existing  roads 
and  highways  are  not  to  be  interfered  with 
by  fills  or  cuts,  but  even  when  the  railroad 
track  crosses  a  local  road  or  highway  or  a 
farmway  on  a  grade  the  corporation  com- 
missioners have  ample  authority  to  require 
the  railroad  track  to  be  raised  or  lowered  so 
as  to  abolish  grade  crossings.  Rev.  §  1097 
(10).  The  Revlsal,  §  3753,  makes  it  an  in- 
dictable offense  for  any  railroad  to  "fall  to 


make  and  keep  In  constant  repair  crossings 
to  any  plantation  road  thereupon."  The  whole 
subject  of  the  duty  of  railroads  in  regard  to 
these  plantation  roads  which  are  crossed  by 
their  track  is  fully  discussed  in  Goforth  v. 
RaUroad,  144  N.  C.  571,  57  S.  E.  209,  and 
we  need  not  repeat  what  is  there  said. 


(161  N.  C.  628) 

WINDERS  et  aL  v.  KENAN  et  aL 

(Supreme  Court  of  North  Carolina.    March  10, 

1913.) 

1.  CONTBAGTS  (J  10*>— VbNDOB  AND  PUBOHAS- 

EB  (§  18*)— MUTUAL  Pbomisbs— "Bilateral 
Contbact"  —  "UnilatebaIi  Contbagt"  — 
"Option.** 

In  a  "bilateral  contract"  there  is  some- 
thing to  be  done  or  forborne  on  both  Bides, 
while  in  a  "unilateral  contract"  there  is  a 
promise  on  one  side  only,  the  consideration  on 
the  other  side  being  executed.  An  "option"  is 
a  unilateral  contract,  a  contract  to  give  anoth- 
er the  right  to  buy,  and  not  a  contract  to  sell, 
an  obligation  by  which  one  binds  himself  to 
sell  property  at  a  fixed  price  within  a  certain 
time,  leaving  it  discretionary  with  the  other 
party  to  buy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §1  21-40 ;  Dec.  Dig.  |  10  :•  Vendor 
and  Purchaser,  Cent  Dig.  1 23 ;  Dec.  Dig.  S  18.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  p.  774;  voL  6,  pp.  5000-5003;  vol.  8, 
pp.  7739,  7179J 

2.  VendOB  ANn  PUBOHASEB  (i  18*)— Fbaud— 

Sale— WiTHDBAWAL. 

If  not  based  on  a  valuable  consideratio  », 
an  offer  to  sell  may  be  withdrawn  at  any  iiinyi 
before  acceptance,  upon  notice  to  the  pur- 
chaser. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  23 ;   Dec  Dig.  §  18.»] 

3.  VENnOB  AND  PUBOHASEB  (i  18*)— OPTION— 

Time  fob  Exsbcise. 

Where  there  is  a  valuable  consideration 
to  support  an  option  given  by  a  vendor,  the 
right  thereunder  cannot  be  withdrawn  during 
the  period  fixed  therein. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  23 ;    Dec.  Dig.  §  ia*l 

4.  Vendob  and  Pubchaseb  (§  18*)— Constbuo- 

TION  AND  OPEBATION  OF  CONTBACTS— OP- 
TION. 

A  vendor  pvlng  an  option  has  the  rl^ht 
to  impose  conditions  precedent  to  the  exercise 
of  the  right  to  buy.  such  as  the  payment  of 
the  agreed  price;  but,  if  no  conditions  are 
imposed  upon  the  purchaser,  upon  notice  of  ac- 
ceptance it  becomes  a  contract  of  sale,  and  is 
obligatory  upon  both  parties,  and  it  is  then  the 
duty  of  the  vendor  to  tender  his  deed,  and  of 
the  purchaser  to  pay  according  to  its  terms. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  23 ;    Dec.  Dig.  1 18.*] 

5.  Vendob  and  Pubohabeb  (i  18*)— Option— 
Acceptance. 

The  acceptance  of  a  vendor's  option  must 
be  according  to  its  terms,  and,  if  these  require 
the  payment  of  the  purchase  money  or  any 
part  thereof  precedent  to  the  exercise  of  the 
right  to  buy,  the  money  must  be  paid  or  ten- 
dered, and  a  mere  notice  of  an  intention  to  buy 
or  that  the  party  will  talce  the  property  does 
not  change  the  relation  of  the  parties. 

[Ed.  Note.— For  other  case^  see  Vendor  and 
Purchaser,  Cent  Dig.  f  23 ;  Dec.  Dig.  1 1&^] 
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8.  Logs  and  Looqino  (|  8^)— Gonstbugtion 
AWD  Operation  of  Contbact— Option. 
A  written  agreement  by  which  the  makers, 
in  consideration  of  $500  paid,  agreed  upon  a 
payment  of  $10,000,  of  which  $2,000  was  to  be 
paid  on  a  certain  day,  and  the  remainder  in 
four  annual  installments  with  interest,  to  sell 
and  convey  by  proper  deed  certain  standing 
timber,  was  not  a  contract  to  convey,  but  was 
an  option  by  which  the  purchaser,  for  $500, 
had  a  right  to  buy  which  he  could  not  exer- 
cise until  payment  or  tender  of  the  purchase 
money. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  |§  6-12;    Dec.  Dig.  §  3.* J 

7.  Specific  Perfobmancb  (§  57*)— Option- 
Unconditional  Acceptance. 

Under  an  option  by  which  the  vendor,  for 
a  valuable  consideration,  agreed  to  sell  and 
convey  standing  timber  upon  the  payment  on 
April  1,  1905,  of  the  first  installment  of  the 
agreed  price,  the  statements  of  the  purchaser 
to  the  vendor  in  March  that  he  would  take  the 
timber  and  for  him  to  prepare  a  deed,  and  in 
a  conversation  about  April  1st,  when  the  deed 
was  being  prepared,  that  he  would  be  ready  to 
make  the  first  payment  when  it  was  delivered, 
did  not  change  the  relations  of  the  parties  or 
convert  the  writing  into  a  contract  to  convey; 
since  it  imposed  the  further  condition  of  pay- 
ment of  the  purchase  money,  and  the  purchas- 
er's failure  to  pay  such  money  after  the  exe- 
cution of  the  deed  and  notice  thereof,  or  to 
make  any  tender  before  May  30th,  and  then 
only  the  sum  of  $1,500,  was  not  in  compliance 
with  the  terms  of  the  option,  so  that  the  pur- 
chaser could  not  enforce  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  I  178;  'Dec  Dig.  |  57.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Carter,  Judge. 

Action  by  J.  B.  Winders  and  others  against 
J.  G.  Kenan  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

This  Is  an  action  to  compel  specific  per- 
formance, based  npon  the  following  instru- 
ment: 

''This  agreement,  executed  this  17th  day 
of  January,  1905,  by  and  between  Jas.  G. 
Kenan  and  heirs  of  O.  R.  Kenan,  of  the  coun. 
ty  of  Duplin  and  state  of  North  Carolina, 
of  the  first  part,  and  J.  B.  Winders  and  L.  F. 
Hall  of  the  second  part,  wltnesseth:  That 
said  party  of  the  first  part  for  and  In  con- 
sideration of  the  sum  of  five  hundred  dollars 
to  him  In  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby 
fully  acknowledged,  doth  agree  that  upon  the 
payment  of  ten  thousand  ($10,000.00)  dollars, 
two  thousand  of  which  Is  to  be  paid  the  let 
day  of  April,  1905,  and  the  remainder  tn  four 
annual  payments  with  interest- at  6  per  cent, 
to  give,  grant,  sell  and  convey  by  proper 
deed  with  full  warranty,  and  assure  to  the 
said  party  of  the  second  part,  his  heirs  and 
assigns,  all  the  trees  on  the  following  de- 
scribed tract  of  land,  situated  In  the  said 
count}'  and  state,  adjoining  the  land  of  David 
r«  rooks,  Jas.  Carr  and  others,  bounded  as  fol- 
lows, to  wit:  North  David  and  Jas.  D.  Brown, 
east  by  Billie  Brock  and  S.  W.  Cavenaugh, 
south  northeast  river,  west  Jas.  Cavenaugh 
and  Murphey*s  heirs. 


•<i 


Exceptions:  For  Plantation  Purposes. 
Cypress  In  Murphey's  slew  and  privileges  to 
clear  any  of  said  land,  also  the  right  of  way 
for  the  party  of  the  second  part,  his  agents 
and  servants,  his  heirs  and  assigns,  and  thedr 
agents  and  servants  to  go  upon  the  said  lands, 
and  all  other  land  of  the  party  of  the  first 
part,  for  the  term  of  ten  years,  with  an  ex- 
tension of  ten  years  by  paying  interest  and 
amount  of  purchase  annually  during  time  of 
extension  to  remove  the  said  timber,  and  the 
permanent  and  exclusive  right  to  buUd  rail- 
roads and  tramroads  and  to  erect  all  neces- 
sary buildings  and  machinery  thereon  and  to 
remove  the  same. 

*'In  witness  whereof  the  said  party  of  the 
first  part  hath  hereunto  set  their  hands  and 
seal  the  day  and  year  first  written  above. 
"James  G.  Kenan.  [Seal.] 

'*Thos.  S.  Kenan.  [Seal.] 

♦•Mary  H.  Kenan.  [Seal.] 

♦'Mrs.  James  G.  Kenan.    [Seal.] 
♦•Sallie  D.  Kenan.  [Seal.] 

"Annie  D.  Kenan.  iSeaL]" 

The  probate  of  this  instrument  was  not 
complete  until  April  25,  1905,  and  It  was 
registered  on  May  1,  1905.  About  the  1st  of 
April,  1905,  one  of  the  plaintiffs  and  James 
G.  Kenan,  who  represented  the  other  makers 
of  the  instrument,  met  In  Kenansville  for  the 
purpose  of  having  a  deed  prepared,  and  a 
deed  was  prepared  tn  accordance  with  said 
writing,  and  at  that  time  the  said  plaintiff 
told  the  said  Kenan  that  he  would  be  ready 
to  make  the  first  payment  when  the  deed  was 
delivered.  The  probate  of  the  deed  was  com- 
plete about  April  10,  1905,  and  the  plaintiffs 
were  notified  thereof  during  the  month  of 
April,  and  not  later  than  April  27th. 

The  plaintiff  offered  evidence  tending  to 
prove  that  between  March  6  and  March  10, 
1905,  they  told  the  said  Kenan  that  they 
would  take  the  timber,  and  for  him  to  pre- 
pare a  deed,  and  that  the  money  was  ready, 
and  that  the  said  Kenan  said  that  he  would 
have  to  have  a  little  time,  as  the  parties  did 
not  live  close  together,  and  that  a  few  days 
would  not  make  any  difference  as  to  the  exe- 
cution of  the  deed  or  as  to  the  payment  of 
the  money;  that  on  May  30,  1905,  the  plain- 
tiff tendered  to  the  defendant  the  sum  of 
$1,500,  which  the  defendants  refused  to  ac- 
cept, and  declared  the  contract  at  an  end; 
that  in  the  fall  of  1905  or  the  spring  of  1906 
the  plaintiffs  tendered  to  the  defendants  two 
checks,  one  in  the  sum  of  $2,500  and  the 
other  In  the  sum  of  $9,220,  which  were  refus- 
ed ;  that  on  February  28,  1908,  the  plaintiffs 
tendered  to  the  defendants  $2,240,  which  was 
refused;  that  in  March,  1909,  the  plaintiff 
tendered  to  the  defendants  the  sum  of  $2,- 
120,  which  was  refused;  that  during  the 
last  of  March  or  the  1st  of  April,  1909.  the 
plaintiffs  tendered  to  the  defendants  $9,500 
and  four  years  interest  thereon,  which  was 
refused. 


•For  other  casM  see  lame  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indez< 
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There  was  no  other  evidence  upon  the  part 
of  the  plalntUtp  of  the  tender  of  any  part  of 
the  purchase  money,  but  they  did  offer  evi- 
dence that  they  were  at  all  times  ready,  able, 
and  willing  to  pay  the  purchase  price,  but 
they  contended  that  the  $500  first  recited  In 
said  Instrument  was  a  part  of  the  purchase 
price,  and  that  {he  balance  due  was  $9,500. 
Instead  of  $10,000.  They  also  offered  evi- 
dence tending  to  prove  that  after  the  deed 
was  written  on  April  1, 1905,  material  changes 
were  made  therein,  so  that  It  did  not  con- 
form to  said  Instrument,  and  that  they  de- 
clined to  accept  it  on  that  ground.  At  the 
conclusion  of  the  whole  evidence,  his  honor 
entered  Judgment  of  nonsuit,  and  the  plain- 
tiffs excepted  and  appealed. 

G.  B.  Butler,  of  Clinton,  Kerr  &  Gavin,  of 
Warrenton,  and  Falson  &  Wright,  of  Clinton, 
for  appellants.  Stevens,  Beasley  &  Weeks,  of 
Wilmington,  H.  D.  Williams,  of  Kenansvllle, 
and  W.  P.  Stacy,  of  Wilmington,  for  ap- 
pellees. 

ALLEN,  J.  [1]  In  bilateral  contracts  there 
are  reciprocal  promises^  so  that  there  is 
something  to  be  done  or  forborne  on  both 
sides,  while  In  a  unilateral  contract  there  Is 
a  promise  on  one  side  only,  the  considera- 
tion on  the  other  side  being  executed.  9 
Cyc.  244.  An  option  belongs  to  the  latter 
clasa  It  is  a  contract  to  give  another  the 
right  to  buy,  and  not  a  contract  to  sell,  and 
it  is  because  of  the  fact  that  the  other  party 
Is  not  compelled  to  buy  that  it  is  spoken  ot 
as  an  offer.  In  Black  v.  Maddox,  104  6a. 
157,  30  S.  E.  723,  approved  in  Trogden  v. 
Williams^  144  N.  C.  199,  56  S.  E.  868,  10  L 
R.  A.  (N.  S.)  867,  it  is  defined  to  be  *'the  ob- 
ligation by  which  one  binds  himself  to  sell 
and  leaves  It  discretionary  with  the  other 
party  to  buy,  which  is  simply  a  contract  by 
which  the  owner  of  property  agrees  with  an- 
other person  that  he  shall  have  the  right  to 
buy  the. property  at  a  fixed  price  within  a 
certain  time." 

[2,  3]  If  not  based  on  a  valuable  consid- 
eration, the  right  to  buy  may  be  withdrawn 
at  any  time  before  acceptance  (Paddock  v. 
Davenport,  107  N.  C.  710,  12  S.  E.  4W),  but, 
if  there  Is  a  valuable  consideration  to  sup- 
port it,  the  right  continues  during  the  period 
fixed  in  the  option.  Cummins  v.  Beavers, 
103  Va.  230,  48  S.  E.  891,  106  Am.  St.  Rep. 
881,  1  Ann.  Cas.  986.  In  this  case  the  court 
said:  "The  distinction  between  an  option  glv- 
€01  without  a  consideration  and  an  option  given 
for  a  valuable  consideration  is  that  in  the 
first  case  it  Is  simply  an  offer  to  sell,  and 
can  be  withdrawn  at  any  time  before  accept- 
ance upon  notice  to  the  vendee;  but  in  the 
second,  where  a  consideration  Is  paid  for  the 
option,  It  cannot  be  withdrawn  by  the  ven- 
dor before  the  expiration  of  the  time  specified 
in  the  option." 

[4]  If  no  conditions  are  imposed  upon  the 
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prospective  purchaser,  and  it  is  a  simple 
proposition  giving  the  right  to  buy,  upon 
notice  of  acceptance,  It  becomes  a  contract 
of  sale  and  is  obligatory  on  both  parties, 
and  it  is  then  the  duty  of  the  seller  to  tender 
his  deed  and  of  the  purchaser  to  pay  accord- 
ing to  its  terms.  Hardy  v.  Ward,  150  N.  C. 
393,  64  S.  E.  171.  The  maker  has,  however, 
the  right  to  Impose  conditions  which  must  be 
performed  precedent  to  the  exercise  of  the 
right  to  buy,  and  among  these  is  the  payment 
of  the  agreed  price.  Weaver  v.  Burr,  31  W. 
Va.  736,  8  S.  B.  743,  3  L.  R.  A.  94;  Pollock  v. 
Brookover,  60  W.  Va.  75,  53  S.  B.  795,  6  L. 
R.  A.  (N.  S.)  407;  Trogden  v.  Williams,  144 
N.  C.  201,  56  S.  E.  865,  10  L  R.  A.  (N.  S.) 
867.  In  the  Trogden  Case  the  language  In 
the  contract  was :  "If  they  shall,  within  the 
time  hereinafter  specified,  elect  to  purchase 
said  land,  then  and  In  that  event  they  shall 
pay  one-half  cash  and  the  balance  in  twelve 
months,  to  be  secured  by  mortgage.''  And 
the  court  held  that  "payment  of  one  half  the 
purchase  money  and  securing  the  other  half 
constitute  the  method  of  electing  to  pur- 
chase," and  quoted  with  approval  the  follow- 
ing excerpt  from  Weaver  v.  Burr,  supra: 
"The  period  of  60  days  from  7th  June,  1883, 
mentioned  in  the  option,  within  which  plain- 
tiff had  the  privilege  of  buying  the  land,  •  •  • 
expired  on  the  6th  day  of  August,  1883.  Dur- 
ing the  whole  of  that  period  and  during  the 
whole  of  the  6th  of  August  plalnlias  had  the 
privilege  of  converting  the  offer  of  John  Burr 
Into  a  valid  and  binding  contract  by  an  un- 
conditional acceptance  of  and  compliance 
with  the  terms  thereof.  They  could  not  do 
so  by  any  other  manner  than  by  actual  pay- 
ment or  tender  of  the  whole  price  of  the  land 
before  the  sixty  days  expired.  Neither  could 
they  withhold  the  payment,  or  tender  of  pay- 
ment, until  a  proper  deed  was  executed  or 
survey  could  be  made  and  the  excess  number 
of  acres  ascertained."  Contracts  of  this 
character,  being  unilateral  in  their  inception, 
are  construed  strictly  in  favor  of  the  maker, 
because  the  other  party  is  not  bound  to  per- 
formance, and  Is  under  no  obligation  to  buy. 
and  it  Is  generally  held  that  time  Is  of  the  es- 
sence of  such  a  contract,  and  that  the  condi- 
tions Imposed  must  be  performed  In  order  to 
convert  the  right  to  buy  Into  a  contract  of 
sale. 

[6]  The  acceptance  must  be  according  to 
the  terms  of  the  contract,  and  if  these  re- 
quire the  payment  of  the  purchase  money  or 
any  part  thereof,  precedent  to  the  exercise 
of  the  right  to  buy,  the  money  must  be  paid  or 
tendered,  and  a  mere  notice  of  an  Intention 
to  buy  or  that  the  party  will  take  the  proper- 
ty does  not  change  the  relations  of  the  par- 
ties. Bateman  v.  Lumber  Co.,  154  N.  C.  251, 
70  S.  E.  474,  34  L  R.  A.  (N.  S.)  615;  Clark 
V.  Lumber  Co.,  158  N.  C.  139,  73  S.  B.  793; 
Kelsey  v.  Crowther,  162  U.  S.  404,^6  Sup.  Ct 
808,  40  L  Ed.  1017;  Pom.  Spec.  Per.  {  387; 
Weaver   v.   Burr,   supra;    Trogden   v.   Wil- 
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Hams,  sapra;  Pollock  t.  Brookover,  60  W. 
Va.  75,  53  S.  B.  795,  6  li.  B.  A.  (N.  S.)  407; 
Klllough  y.  Lee,  2  Tex.  Oly.  App.  260,  21  S. 
W.  970;  Stembrldge  v.  Stembrldge,  87  Ky.  94, 
7  S.  W.  611;  Schields  v.  Horbach,  30  Neb. 
540,  46  N.  W.  629;  BoUmann  v.  Conlon,  143 
Mo.  379,  45  S.  W.  275. 

In  the  Bateman  Case,  Justice  Hoke,  In  dis- 
cussing a  provision  in  a  contract  In  regard 
to  land  says:  "The  provision  in  question,  con- 
ferring as  it  does  a  privilege,  and  unilateral 
in  its  obligation,  partakes  to  some  extent  of 
the  nature  of  an  option,  in  which  time  Is  or- 
dinarily of  the  ,  essence,  and  the  accepted 
doctrine  in  reference  to  this  and  other  in- 
struments containing  the  same  and  similar 
language  is  that  they  should  be  strictly  con- 
strued. There  is,  moreover,  a  strong  Inclina- 
tion on  the  part  of  the  courts  to  view  any  de- 
lay with  great  strictness,  on  the  ground  that 
the  party  seeking  to  enforce  performance  v^as 
not  bound,  while  the  other  party  was  bound" 
— and  quotes  with  approval  from  Estes  v. 
Furlong,  59  111.  298,  that,  "when  a  contract 
is  In  any  wise  unilateral,  the  court  will  re* 
gard  any  delay  on  the  part  of  the  purchaser 
with  especial  strictness."  IntheKelsey  Case 
the  court  said:  "The  action  was  in  the 
nature  of  a  bill  for  specific  performance  of  a 
contract  for  the  sale  and  purchase  of  a  tract 
of  land.  It  the  contract  is  construed  as  mak- 
ing it  the  duty  of  Crowther  to  tender  the  ab- 
stract, yet  his  failure  to  do  so  did  not 
dispense  with  performance  or  the  offer  to 
perforih  on  the  part  of  the  complainants. 
His  failure  to  furnish  the  abstract  might 
have  justified  the  complainants  in  declaring 
themselves  off  from  the  contract,  and  might 
have  formed  a  successful  defense  to  an  ac- 
tion for  damages  brought  by  Crowther.  But, 
if  they  wish  to  specifically  enforce  the  con- 
tract, It  was  necessary  for  the  complainants 
themselves  to  tender  performance.  To  en- 
title themselves  to  a  decree  for  specific  per- 
formance of  a  contract  to  sell  land,  it  Ixas 
alway  been  held  necessary  that  the  purchas- 
ers should  tender  the  purchase  money.  This 
is  the  rule  in  the  ordinary  case  of  a  mutual 
contract  for  the  sale  and  purchase  of  land. 
And  the  rule  is  still  more  stringently  applied 
in  the  case  of  an  optional  sale,  lilce  the  pres- 
ent one,  where  time  is  of  the  essence  of  the 
contract,  and  where  Crowther  could  not  have 
enforced  specific  performance.  In-  such  a 
case,  if  the  vendee  wish  to  compel  the  other 
to  fulfil  the  contract,  he  must  make  his  part 
of  the  agreement  precedent,  and  cannot  pro- 
ceed against  the  other  without  actual  per- 
formance of  the  agreement  on  his  part  or  a 
tender  .and  refusal." 

In  the  case  from  Texas  the  appellant  paid 
$50  for  an  option  to  buy  within  six  days 
thereafter  a  lot  in  Galveston  for  $12,000 
cash,  upon  payment  of  which  appellee  was  to 
make  de^  Within  the  six  days  he  notified 
the  agent  of  appellee  that  he  would  take  it, 
and  offered  to  deposit  such  amount  as  might 


be  required  of  him  to  bind  the  purchase 
pending  examination  of  title,,  which  was  de- 
clined, and  payment  of  the  Whole  |12,000  re- 
quired, and  It  was  held  that  payment  of  the 
purchase  price  was  necessary  to  constitute  a 
valid  acceptance.  And  in  the  case  from  Mis' 
souri  the  court  declares  the  same  principle, 
saying :  **The  distinction  is  Justly  taken  by  the 
authorities  between  a  perfected  contract- 
that  is,  where  both  parties  are  bound,  and 
therefore,  ordinarily  speaking,  time  is  not  re- 
garded of  the  essence  of  the  contract — and 
an  option  contract,  where  only  the  Intended 
vendor  is  bound  and  the  intended  vendee  not 
bound,  where*the  relation  of  vendor  and  pur- 
chaser does  not  exist,  and  does  not  become 
existent  until  acceptance  by  the  proposed  ven- 
dee by  the  performance  of  the  act  specified 
and  within  the  time  specified.  In  sudi  cases 
a  court  of  equity  will  hold  that  in  conse- 
quence of  the  one  party  being  bound,  and  yet 
unable  to  enforce  the  unilateral  contract 
against  the  other  who  la  free,  that  the  par- 
ties do  not  stand  on  an  equal  footing,  and 
that  in  consideration  of  these  things  time 
must  be  deemed  of  the  essence  of  the  con- 
tract, and  that,  when  the  time  given  by  the 
memorandum  expires  without  performance 
on  the  part  of  the  option  holder,  the  right 
of  such  holder  is  Ipso  facto  gone." 

It  is  needless  to  quote  further  from  the 
authorities  dted.  They  fully  sustain  the 
principle  announced,  except,  perhaps,  the 
Clark  Case,  which  is  only  pertinent  upon  the 
proposition  that  an  acceptance  must  be  upon 
the  terms  imposed  by  the  offer.  Applying 
these  principles  to  the  facts,  we  are  of  opin- 
ion that  the  plaintiffs  are  not  entitled  to 
specific  performance. 

[6]  The  paper  writing  does  not  purport  to 
be  a  contract  to  convey,  is  unilateral,  and  is 
what  is  designated  as  an  option.  In  Alston  v. 
Connell,  140  N.  C.  488,  53  S.  B.  293,  the  paper 
construed  by  the  court  was  as  follows :  **Thls 
is  to  certify  that  I,  Thomas  Connell,  did  on 
this  the  5th  day  of  December,  1898,  purchase 
the  600  acre  tract,  known  as  the  *Tusculum 
farm,'  and  doth  thereby  bind  himself,  heirs 
and  assigns,  at  any  time  previous  to  Decem- 
ber 1,  1898,  to  sell  the  same  to  whom  P.  6. 
Alston  may  direct  for  $3,502.  Witness,  eta 
Thomas  Connell.  [Seal.]  Two  hundred  and 
fifty  dollars  of  which  is  for  Improvements 
for  1899,  which  if  not  used,  or  any  part 
thereof,  is  to  be  returned  to  the  said  P.  6. 
Alston.  [Signed.]  Thomas  Connell."  This 
paper  had  many  more  of  the  characteristics 
of  a  contract  to  sell  than  the  one  relied  on 
by  the  plaintiff,  because  the  maker  binds 
himself  to  sell  before  a  certain  time,  but  the 
court  said:  "We  agree  with  the  defendants 
that  this  was  a  unilateral  contract,  commonly 
called  *an  option,*  a  proposition  to  sell,  bind- 
ing, and  irrevocable  by  the  owner  till  the 
stipulated  time  expires,  but  in  which  time 
was  of  the  essence  under  ordinary  circum- 
stances, and,  in  cases  like  the  present,  requir- 
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ing  payment  of  the  price  as  a  condition  pre- 
cedent'* In  the  writing  before  us  the  mak- 
ers, in  consideration  of  $500  paid,  agree  upon 
the  payment  of  $10,000,  of  which  $2,000  was 
to  be  paid  the  1st  day  of  April,  1905,  and 
the  remainder  in  four  annual  installments  at 
G  per  cent  interest,  to  give,  grant,  sell,  and 
convey  by  proper  deed,  etc.,  which  if  we 
adopt  a  liberal  and  not  a  strict  construction, 
can  mean  no  more  than  that  the  $500  was 
paid  for  the  right  to  buy,  and  that  this  right 
could  not  be  exercised,  nor  were  the  makers 
under  any  obligation  to  convey  until  pay- 
ment or  tender  of  the  purchase  money. 

[7]  If  this  is  the  correct  interpretation  of 
the  writing,  the  notice  given  by  the  plain- 
tiffs in  March,  1905,  that  they  would  take 
the  timber,  did  not  change  the  relations  of 
the  parties  and  convert  the  writing  into  a 
contract  to  sell,  because  the  writing  imposed 
the  further  condition  of  payment  of  the  pur- 
chase money.  Nor  can  the  conversation  at 
the  time  the  deed  was  written  have  this  ef- 
fect, as  no  money  was  presented  or  tendered, 
and  it  amounted  to  no  more  than  an  expres- 
sion of  readiness  to  make  the  first  payment 
of  $2,000  upon  delivery  of  the  deed.  It  may 
be  conceded,  as  contended  by  the  plaintiffs, 
for  the  purposes  of  this  appeal,  and  not  oth- 
erwise, that  the  conversation  with  one  of 
the  defendants  in  March,  the  delay  ^n  the 
execution  of  the  writing  sued  on  and  lu  the 
execution  of  the  deed  work  a  waiver  of  the 
right  to  demand  payment  on  the  1st  day  of 
April,  1905,  but  it  appears  from  the  record 
that  the  paper  writing  was  complete  on 
April  25,  1905,  and  was  registered  on  May 
1st  thereafter,  and  the  plaintiffs  were  noti- 
fied on  April  27,  1905,  that  the  deed  was 
ready  for  delivery.  After  notice  of  the  ex- 
ecution of  the  writing  and  of  the  deed,  there 
was  no  excuse  for  further  delay,  and  it  was 
then  incumbent  on  the  plaintiffs  to  pay  or 
tender  the  sum  of  $2,000  at  least  promptly. 
They  did  not  do  this,  but  on  the  contrary, 
waited  until  May  30,  1905,  before  they  offer- 
ed to  pay  any  amount,  and  then  only  the 
sum  of  $1,500,  which  was  not  in  compliance 
with  the  writing  upon  which  they  sue  in 
time  or  amount  The  defendants  refused  to 
accept,  and  declared  the  contract  at  an  end, 
as  they  had  the  right  to  do,  and  it  could  not 
be  revived  without  their  consent  by  subse- 
quent offers  to  pay.  In  the  view  of  the  case 
we  have  adopted,  the  alteration  of  the  deed 
after  it  was  written  is  not  material,  as  the 
correspondence  shows  that,  while  the  de- 
fendants wished-  some  modification  of  the 
option,  they  did  not  refuse  to  execute  a  deed 
in  accordance  with  its  terms  until  the  plain- 
tiffs had  by  delay  lost  their  right  to  demand 
It  If,  under  the  writing,  the  plaintiffs  had 
been  required  to  do  no  more  than  give  notice 
of  acceptance,  they  would  have  had  the 
right  to  delay  payment  until  a  deed  was 
tendered  conforming  to  the  writing,  but  they 


were  required  to  pay  before  they  were  enti- 
tled to  demand  a  deed  of  any  kind,  and  had 
not  placed  themselves  in  position  to  criticise 
the  one  offered. 

We  have  discussed  the  case  in  the  light 
most  favorable  to  the  plaintiffs  upon  the  as- 
sumption that  they  could  have  demanded  a 
deed  upon  the  payment  of  $2,000,  but  we  do 
not  so  decide,  as  the  writing  says  upon  the 
payment  of  $10,000,  of  which  $2,000  was  to 
be  ^aid  on  the  1st  of  April,  1905,  and  the 
remainder  In  four  annual  installments,  the 
makers  agree  to  sell  and  convey. 

For  the  reasons  given,  we  are  of  opinion 
there  was  no  error  in  entering  the  Judgment 
of  nonsuit 

AffiripedL 

(161  N.  C.  476) 
DAVIS  v.  HEIDE  ft  CO.  et  aL 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

1.  Pilots  (§  I*)— Boabd  of  Navigation  and 
Pilotage— Statutes. 

The  Legislature  has  the  constitutional  pow- 
er to  authorize  local  boards  of  navigation  and 
pilotage  to  adopt  rules  and  regulations  for  the 
government  of  pilots,  and  to  prescribe  the  man- 
ner of  performing  their  duties,  and  among  oth- 
ers to  limit  the  cruising  grounds  beyond  which 
a  pilot  shall  not  speak  a  vessel  for  the  pur- 
pose of  piloting  her  over  the  bar. 

[Ed.  Note.— For  other  cases,  see  Pilots,  Cent 
Dig.  II  1-^;   Dec.  Dig.  |  1.*] 

2.  Pilots  (I  5*)— Right  to  Fees— Violatiou 
OF  Pilotage  Rules— **Bbanch." 

Revisal  1905,  ||  4975,  4976.  prescribed  a 
penalty  to  be  paid  oy  a  pilot  failing  to  answer 
a  pilot  signal  and  tor  the  removal  of  pilots 
guilty  of  misconduct  or  misbehavior  in  office. 
I'laintiflf  holding  a  pilot's  license  or  "branch," 
which  is  the  nautical  term  for  a  warrant  or 
commission  autliorizin^  the  holder  thereof  to 
pilot  vessels  in  certain  waters,  who  did  not 
register  his  boat  as  required  by  a  regulation  of 
the  local  pilotage  board,  the  penalty  for  viola- 
tion of  which  was  a  forfeiture  of  his  license, 
performed  pilotage  service  for  a  vessel,  the 
master  of  which  gave  him  an  order  on  defend- 
ants for  the  amount  of  his  fees.  Eeld  that, 
although  he  might  be  subject  to  a  forfeiture  of 
his  license,  his  violation  could  not  be  raised 
collaterally,  and  was  no  defense  to  an  action 
for  his  fees. 

[Ed.  Note.— For  other  cases,  see  Pilots,  Cent. 
Dig.  II  5,  6;    Dec.  Dig.  |  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  857.1 

3.  Pilots  (|  4*)— Pilotage  Board— Discbe- 

TION. 

Under  Revisal  1905,  |  4976,  providing  for 
the  removal  of  pilots  guilty  of  misconduct  or 
misbehavior  in  office,  the  local  board  of  pilot-, 
age  has  some  discretion  in  the  matter,  and  at 
least  the  right  to  hear  the  matter  before  decid- 
ing; and  the  superior  court  cannot  pass  on 
the  question  in  the  first  instance. 

[Ed.  Note. — For  other  cases,  see  Pilots,  Cent 
Dig.  I  4;   Dec.  Dig.  |  4.*] 

4.  Pilots  (|  12*)— Pilotage  BoabO— Jubis- 

DICTION  AS  TO  FeES. 

Under  the  express  provision  of  Revisal 
1905,  I  4957Z,  the  jurisdiction  of  the  board  of 
commissioners  of  pilotage  is  limited  to  claims 


•For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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of  $60,  or  rather  they  cannot  give  judgment 
for  more  than  that  amount 

[Ed.  Note.— For  other  cases,  see  Pilots,  Gent 
Dig.  {  15;   Dec  Dig.  |  12.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;   darter,  Judge. 

Action  by  I.  S.  Davis  against  Heide  &  Co. 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

This  action  was  brought  to  recover  certain 
pilotage  fees.  Plaintiff,  who  is  a  licensed 
pilot,  with  one  Sellars,  was  cruising  off  the 
bar  at  the  mouth  of  the  Cape  Fear  river 
on  June  28,  1912,  when  they  sighted  and 
spoke  the  steamer  "Manchester  Merchant,*' 
having  seen  a  signal  or  call  for  a  pilot  dis- 
played at  her  masthead.  Plaintiff  tendered 
his  services  to  the  master  of  the  ship  to  pilot 
her  over  the  bar  and  up  the  river  to  the  port 
at  Wiln^lngton,  N.  C,  and  the  offer  was  ac- 
cepted. Plaintiff  performed  the  service,  and 
the  master  gave  him  an  order  on  the  defend- 
ants Heide  &  Co.  for  the  amount  of  the  fees, 
and,  upon  its  being  presented  to  them,  they 
declined  to  accept  or  pay  it*  This  action 
was  then  brought  before  a  Justice  of  the 
peace,  where  the  defendants  had  Judgment, 
and  plaintiff,  having  again  met  with  an  ad- 
verse Judgment  in  the  superior  court,  has 
brought  the  case  to  this  court  by  appeal. 
It  was  agreed  that  defendants  should  hold 
the  amount  of  the  pilotage  fees  in  their 
hands  to  abide  the  final  Judgment  in  this 
action. 

•  The  commis3ioners  of  navigation  and  pilotr 
age  of  the  Cape  Fear  river  and  bar  passed 
the  following  rules  and  regulations: 

"Rule  17.  No  pilot  will  be  permitted  to 
leave  his  station  to  go  to  a  neighboring  port 
for  the  purpose  of  piloting  a  ve^el  bound 
from  that  port  for  the  Cape  Fear,  unless 
under  peculiar  circumstances,  at  the  direc- 
tion of  the  chairman  of  the  board.  And 
every  licensed  pilot  is  expected  and  required 
to  provide  the  means  of  boarding  and  leaving 
vessels  at  sea  by  pilot  boats  or  cutters.  Ar- 
rangements with  tugboats  or  fishing  boats 
or  any  other  means  of  approaching  or  leav- 
ing vessels  at  sea  will  not  be  permitted 
under  penalty  of  the  revocation  of  license,  at 
the  discretion  of  the  board." 

"January  8,  190a 

"On  and  after  February  8,  1908,  rules  Nos. 
16  or  17,  on  page  No.  6  of  the  port  and 
harbor  regulations  shall  be  rigidly  enforced: 

"(a)  For  the  proper  application  of  rule  No. 
17,  it  is  hereby  ordered  that  each  and  every 
boat  to  be  used  in  the  pilotage  service  shall 
be  fully  described  by  the  owners  or  charter- 
ers of  such  craft,  to  the  chairman  of  this 
board,  and  such  boat,  being  approved  by  the 
board,  shall,  upon  application,  be  registered 
upon  these  official  records,  and  an  official 
number  designated,  which  number  shall  be 
prominently  displayed  by  said  boat'* 

"March  5,  1908. 

"(b)  It  having  been  learned  by  the  com- 
missioners that  several  of  the  boats  at  South- 


port,  recently  licensed  aa  pilot  boats,  have 
failed  to  display  their  numbers  as  ordered, 
the  clerk  was  instructed  to  inform  the  own- 
ers of  all  licensed  pilot  boats  that  unless  the 
orders  of  the  board  are  obeyed  and  the  offi- 
cial number  which  has  been  assigned  to  each 
boat  is  prominently  displayed,  the  license 
will  be  revoked.** 

"December  7,  1910. 

"(c)  With  reference  to  the  charge  against 
certain  pilot  boats,  that  they  have  been  used 
contrary  to  the  regulations,  by  engaging  in 
fishing,  for  gain  and  in  competition  with 
other  boats  regularly  engaged  in  that  busi- 
ness, it  was  ruled  by  the  commissioners  that 
it  is  not  the  spirit  nor  the  intent  of  the  board 
to  hamper  or  embarrass  pilots  in  fishing 
when  they  desire  to  do  so,  while  waiting  on 
their  station  in  the  regular  way;  but  the 
board  does  positively  prohibit  the  regular  use 
of  pilot  boats  for  any  other  purpose  than 
that  of  seeking  vessels  and  piloting  them  in.** 

"(d)  It  was  further  ordered  that  all  boats 
numbered  and  licensed  as  pilot  boats  must  be 
used  for  that  purpose,  and  for  no  other  pur- 
pose, and  that  no  boat  will  be  permitted  to 
fish  for  the  puri)ose  of  selling  fish  on  the 
market  Failure  to  comply  with  this  regula- 
tion will  cause  a  revocation  of  the  license 
and  number  of  the  offending  boat** 

Attention  was  also  directed  to  Revisal,  §9 

4975  and  4976,  presKirlbing  a  penalty  to  be 
paid  by  a  pilot  who  fails  to  answer  a  "pilot 
signal,**  or  who  shall  fall  to  give  proper 
succor  in  response  to  a  signal  of  distress 
ifrom  a  vessel  at  sea,  and  also  providing  for 
the  removal  of  pilots  who  shall  be  found 
incompetent,  or  who  shall  be  guilty  of  "mis- 
conduct or  misbehavior  in  office.**     Section 

4976  further  provides  that,  "If  after  remov- 
al, a  pilot  shall  attempt  to  take  charge  of 
any  vessel,  he  shall  pay  a  penalty  of  tw** 
hundred  dollars.** 

B.  G.  E^pie,  of  Wilmington,  for  appel- 
lant Rountree  &  Carr,  of  Wilmington,  for 
appellees. 

WALKER,  J.  [1]  It  appears  that  plaintiff 
had  a  pilot's  license,  or  what  is  sometimes 
called  a  "branch,**  which  is  the  nautical 
term  for  a  warrant  or  commission,  authorizing 
the  holder  thereof  to  pilot  vessels  tn  certain 
waters.  The  boat  in  which  he  was  cruising 
at  the  time  he  sighted  the  "Manchester  Mer- 
chant** off  the  bar  was  not  registered  and 
numbered  as  required  by  the  rules  and  reg- 
ulations set  out  in  the  case.  We  held  in 
Morse  v.  Heide,  152  1^.  O.  625,  68  S.  R  173, 
that  the  Legislature  had  the  constitutional 
power  to  authorise  the  local  board  of  navi- 
gation and  pilotage  to  adopt  rules  and  reg- 
ulations for  the  government  of  pilots  and 
prescribing  the  manner  of  performing  theii 
duties,  and,  among  others,  to  limit  the  cmls- 
ing  grounds  beyond  which,  under  the  stat- 
ute, a  pilot  should  not  speak  a  vessel  for  the 
purpose  of  piloting  her  across  the  bar.     The 
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validity  of  snch  a  law  could  not  easily  be 
question^,  as  the  enactment  was  so  appar- 
ently necessary  for  the  safe  and  convenient 
navigation  of  vessels  at  the  mouth  of  the 
river  and  in  contiguous  waters  at  sea.  In 
that  case  the  pilot  had  gone  to  Charleston, 
S.  C,  and  far  beyond  the  cruising  waters  of 
the  Cape  Fear  bar  and  river  for  the  purpose 
of  forestalling  other  licensed  pilots  of  his 
station,  and  there,  from  his  pilot  boat,  the 
Herman  Oelrichs  spoke  and  boarded  the 
ship,  Soutra,  standing  off  the  lightship  near 
the  Charleston  bar  for  the  purpose  of  pilot- 
ing her  to  the  Cape  Fear  river,  through 
Caswell  Inlet  We  held  that  the  pilot  was 
acting  entirely  outside  of  his  rights  and  be- 
yond the  cruising  limits,  and  that,  being 
authorized  to  collect  fees  only  from  ships 
spoken  within  the  cruising  limits,  he  was 
not  entitled  to  recover  the  fees  allowed  for 
pilotage  within  those  waters.  But  that  is 
not  our  case. 

[2]  Here  the  pilot  was  duly  licensed,  and 
his  only  offense,  grave  thou^  it  may  have 
been,  consisted  in  not  having  registered  and 
numbered  his  boat.  The  specific  penalty  for 
this  omission  on  his  part,  as  prescribed  by 
the  rules  of  the  navigation  board,  is  the 
forfeiture  of  his  license.  In  order,  therefore, 
to  disqualifjr  him  and  prevent  his  tendering 
his  services  as  a  pilot  and  receiving  the  fees 
therefor,  previous  action  of  the  board  was 
requisite.  There  is  nothing  in  the  statute 
or  in  the  rules  and  regulations  which  de- 
prives him  of  his  fees  for  this  breach  of 
duty  until  his  license  is  properly  revoked 
upon  notice  to  him.  Revlsal,  |  4976.  The 
pilot  may  be  liable  to  a  penalty  and  the 
revocation  of  his  license,  or,  as  the  statute 
puts  it,  "he  may  be  removed  from  the  office 
of  pilot  for  not  complying  with  this  rule*'; 
but  the  forfeiture  of  his  fees  is  not  one  of 
the  penalties  affixed  to  his  delinquency.  No 
more  can  it  be  said  that  he  had  lost  his 
right  to  the  fees  for  his  pilotage  than  of  any 
officer  that  he  had  forfeited  the  fees  for 
his  services  before  being  removed  from  office, 
unless  the  law  had  specifically  declared  that 
such  should  be  the  penalty. 

One  case  we  have- found  which  is  in  ac- 
cord with  our  view  is  The  Alcade  (D.  C.) 
30  Fed.  133.  By  the  rules  and  regulations 
of  the  board  of  pilot  commissioners,  who  had 
authority  to  examine  and  license  pilots,  the 
latter  were  required  to  have  seaworthy  boats 
of  certain  dilnensions,  and  not  less  than  40 
tons  burden  full  decked,  to  cruise  outside 
the  Columbia  river  bar,  and  tn  default  there- 
of it  was  provided  that  they  should  be  de- 
prived of  their  warrants  or  "branches"  by 
the  pilot  commissioners.  With  reference  to 
these  facts,  the  court  held  that  failure  to 
comply  with  the  rule  did  not  take  away  a 
pilot's  right  to  his  fees,  and  in  this  con- 
nection said:  "But  I  am  satisfied  that  the 
question  of  whether  a  pilot  is  complying 
with  the  law  in  keeping  a  sufficient  boat  for 


pilot  purposes  can  only  be  made  before  the 
commissioners.  Indeed,  it  matters  not  to  the 
master  of  a  vessel,  to  whom  a  pilot  offers  his 
services  on  the  pilot  ground,  how  he  got 
there.  He  may  have  trusted  to  a  canoe  or 
even  swam  out  If  he  is  on  the  ground  and 
ready  and  capable  of  taking  charge  of  the 
vessel,  that  is  all  the  master  can  require. 
•  *  •  The  conmiiissioners  have  the  power 
to  deprive  a  pilot  of  his  warrant  for  inatten- 
tion to  his  duty,  or  a  failure  to  provide  or 
keep  a  sufficient  boat  wherewith  to  perform 
the  same.  The  statute  has  expressly  con- 
ferred this  authority  on  them,  and  it  is 
contrary  to  all  the  analogies  of  the  law 
that  a  dereliction  in  this  respect  shall  be 
inquired  of  collaterally  or  elsewhere.  In- 
deed, it  would  be  intolerable  and  intermin- 
able if,  in  every  suit  for  pilotage,  the  libelant 
could  be  required  to  show,  to  the  satisfac- 
tion of  the  court  that  he  had  kept  a  suffi- 
cient boat  on  the  bar,  sufficiently  supplied 
with  'provisions  and  water'  for  the  aid  of 
vessels  in  distress."  And  in  the  case  of 
The  Panama,  18  •  Fed.  Cas.  1068,  Judge 
Deady,  who  wrote  the  opinion  in  the  case 
just  cited,  said:  "The  Legislature  has  con- 
fided the  administration  of  the  law  in  these 
matters  to  the  pilot  commissioners.  When- 
ever it  appears  that  a  pilot  is  evading  the 
law  and  using  his  authority  to  the  detri- 
ment of  commerce  or  the  pilot  service,  they 
can  and  should  revoke  his  warrant" 

[3]  It  is  doubtful  if,  under  our  statute 
(Revisal,  i  4076),  the  board  would  be  bound 
to  revoke  the  license,  even  If  there  had  been 
a  violation  of  their  rule.  They  must  have 
some  discretion  In  the  matter,  and  at  least 
the  right  to  hear  first  and  then  decide,  oth- 
erwise great  injustice  might  be  done  by 
hasty  and  ill-considered  action.  They  may 
not  think,  after  knowing  the  facts,  that  the 
offense,  if  committed,  called  for  such  severe 
punishment.  At  any  rate,  we  are  not  the 
judges  in  such  a  case  to  decide  in  the  first 
Instance  if  the  license  should  be  revoked,  nor 
is  the  superior  court;  but  the  body  to  which 
that  duty  has  been  confided  by  the  Legis- 
lature is  the  proper  one  to  make  the  deci- 
sion. 

[4]  It  was  contended  in  the  courf  below, 
and  the  defense  is  set  up  in  the  answer,  that 
the  board  had  heard  the  matter  and  decid- 
ed that  plaintiff  was  not  entitled  to  the  fees 
because  his  boat  was  not  "registered  and 
numbered,'*  but  that  M.  T.  Craig  of  the  pilot 
boat  "D.  H.  Penton,"  which  also  hailed  the 
"Manchester  Merchant,"  was  entitled  to 
them.  But  this  claim  is  for  $170,  whereas 
the  jurisdiction  of  the  board  is  limited  to 
claims  of  $60,  or  rather  they  cannot  give 
judgment  for  more  than  that  amount  which 
of  course  excluded  their  jurisdiction  of  this 
matter.  Revisal,  S  4057Z.  But  this  conten- 
tion was  not  urged  in  the  brief  or  argument 
and,  we  take  it  was  intended  to  be  aban- 
doned.   The  case  of  O'Brien  v.  De  Larrina- 
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ga,  49  S.  G.  497,  27  B.  BL  481,  cited  by  the 
defendant's  counsel,  is  not  in  point.  It  is 
like  the  case  of  Morse  y.  Heide,  supra.  The 
pilot  already  on 'the  ship,  when  the  plaintiff 
in  that  case  spoke  her  within  the  cruising 
ground  of  St  Helena  and  Port  Royal  bars, 
boarded  the  ship  at  Philadelphia.  The  pilot- 
age rules  expressly  forbid  the  collection  of 
fees  in  such  a  case. 

We  conclude  that  the  plaintiff's  demurrer 
to  the  defendant's  answer  should  have  been 
sustained  instead  of  overruled,  as  it  was, 
and  for  this  error  we  reverse  the  Judgment 

Reversed. 


(161  N.  C.  49B) 

DAMERON  et  az.  v.  ROWLAND  LUMBER 

CO. 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

1.  Logs  and  Loooirg  (|  8^)— Timbeb->Bona 
FiDB  PuBOHASEB— Title  Acqtjibed. 

Where  a  bona  fide  purchaser  for  value 
bought  timber  witbout  notice  of  a  mutual  mis- 
take in  description  in  the  deed  to  his  grantor 
from  the  landowner,  he  acquired  title  free 
from  any  equity  resting  in  the  landowner  by 
reason  of  such  mistake,  even  though  he  learned 
of  the  mistake  after  paying  out  his  money, 
when  he  purchased  from  the  landowner  an  ex- 
tension of  time  within  which  to  cut  the  timber. 
[Ed.  Note. — For  other  cases,  see  Logs  and 
Loggmg,  Cent  Dig.  fi  6-12;  Dec.  Dig.  §  3.*] 

2.  Refobmation  of  Instbuments    (f  29*)— 
Gbounos— Timbeb  Deed. 

Where  a  bona  fide  purchaser  of  timber 
from  a  grantee  of  the  landowner  subsequently 
acquires  from  the  landowner  a  deed  giving  him 
an  extension  of  time  within  which  to  cut  the 
timber,  and  such  extension  deed,  by  mutual 
mistake  of  the  parties,  perixetuates  a  mistake 
occurring  in  the  original  timbe^  deed  and  cov- 
ers a  tract  of  216  acres,  though  it  is  intended 
to  cover  only  75  acres,  the  landowner  is  enti- 
tled to  a  reformation  of  the  extension  deed, 
though  the  purchaser  at  the  time  of  buying 
the  timber  had  no  notice  of  the  mistake  in  the 
original    deed. 

[Ed.  Note.—For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §{  112,  113;  Dec. 
Dig.  I  29.*] 

3.  Refobmation   of  Instbuments   (§  19*)— 
Gbounds— Mistake— Timbeb  Deed. 

A  timber  deed  cannot  be  corrected  or  re- 
formed because  of  the  mistake  of  one  of  the 
parties  to  it,  but  only  when  the  mistake  is 
mutual' or  else  a  mistake  of  one  party  brought 
about  by  the  fraud  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  74-78;  Dec  Dig. 
f  19.*] 

4.  Evidence  (§  553*)— -Sxamination  of  Ex- 

FEBTS. 

In  an  action  to  reform  a  timber  deed  for 
mutual  mistake  in  the  description,  it  was  im- 
proper to  admit  the  testimony  of  a  surveyor  as 
to  where  he  would  have  located  land  describ- 
ed in  a  deed  by  a  certain  indefinite  description, 
where  such  testimony  was  elicited  by  a  ques- 
tion which  presupposed  a  deed  not  in  exist- 
ence and  facts  not  in  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  §f  2869-2374;   Dec.  Dig.  §  553.*] 

Appeal  from  Superior  Court,  Sampson 
County;   O.  H.  Allen,  Judge. 


Action  by  L.  L.  Dameron  and  wife  against 
the  Rowland  Lumber  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
New  trial. 

These  issues  were  submitted  to  the  Jury: 

'*(1)  Was  the  description  of  the  land  in 
the  original  timber  deed  from  the  plaintiff 
to  H.  L.  Pope,  trustee,  inserted  by  the  mutu- 
al mistake  of  the  plaintiff  and  said  Pope? 
Answer :    Yes. 

*'(2)  At  the  time  of  the  execution  of  the 
extension  deed  referred  to  in  the  complaint, 
was  all  the  timber  on  plaintiffs'  lands  em- 
braced in  said  deed  by  the  mutual  mistake 
of  the  parties?    Answer:  Yes. 

"(3)  If  so,  what  land  was  intended  by  them 
to  have  been  described  therein?  Answer: 
Yes;  the  75  acres  of  land  in  Motley  branch, 
Ward*s  swamp,  and  the  Great  Goharie  up  to 
the  line  chopped  by  Mr.  Joe  Faison  the  first 
time. 

**(4)  Is  the  plaintiffs*  cause  of  action  barred 
by  the  statute  of  limitations?    Answer:   No. 

"(5)  What  damages  has  the  plaintiff  sus- 
tained by  rea.son  of  the  cutting  and  removal 
of  the  timber  on  the  lands  of  the  plaintiffs, 
other  than  the  75  acres  referred  to  in  the 
complaint?    Answer:  $1,308  damage.*' 

The  defendant  appealed. 

A.  Mcli.  Graham  and  G.  E.  Butler,  both 
of  Clinton,  for  appellant  H.  A.  Grady  and 
Fowler  &  Grumpier,  all  of  Clinton,  for  ap- 
pellees. 

BROWN,  J.  This  action  is  brought  to 
correct  the  description  in  a  deed  for  timber 
executed  in  1892  by  plaintiffs  to  H.  L^  Pope, 
which  is  as  follows:  "Bounded  by  the  lands 
of  James  Warwick,  Redet  Carr,  Dr.  Benton, 
and  Calvin  Bowden,  being  the  same  property 
deeded  to  me  from  J.  D.  Packer  and  wife, 
registered  in  Book  43,  page  513,  etc.,  contain- 
ing 75  acres,  more  or  less. ,  Timber  to  be  cut 
12  inches  and  upwards  across  the  stump.** 

The  defendant  acquired  title  by  mesne  con- 
veyances, and  on  December  21,  1906,  the 
timber  being  uncut,  purchased  from  plain- 
tiff an  extension  of  time,  evidenced  by  ex- 
tension deed  duly  executed,  and  under  that 
contract  defendant  has  proceeded  to  cut  the 
timber,  not  only  on  the  75  acres,  but  on  the 
entire  land  described  in  the  Packer  deed. 

The  allegation  of  the  complaint  upon  which 
the  Pope  deed  is  sought  to  be  reformed  is 
as  follows:  "That  said  deed  calls  for  only 
75  acres  of  timber  on  a  tract  of  216  acces, 
said  75  acres  lying  on  the  south  end  of  said 
tract,  and  at  the  time  of  the  execution  of  said 
deed  to  said  Pope  cutting  off  from  said  216- 
acre  tract  the  75  acres  of  land  upon  which  the 
timber  was  sold.  That  in  drawing  the  deed 
for  said  timber,  through  the  inadvertence  of 
the  draftsman,  the  boundaries  of  said  75-acre 
tract  were  left  out;  and,  while  said  deed 
calls  for  only  76  acres,  yet  the  description 
therein  covers  all  of  the  lands  of  the  plaln- 
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tUEB.  Said  error  was  not  known  to  the 
plaintiffs  until  a  few  days  prior  to  the  com- 
mencement of  this  action,  and  was  due  to 
the  mutual  mistake  of  the  parties  thereto." 
It  is  admitted  that  the  deed  as  written  cot- 
ers  the  timber  on  all  the  land  described  in 
the  Packer  deed;  that  being  the  controlling 
description. 

[1]  The  defendant  claims  to  be  a  bona  fide 
purchaser  for  value  and  without  notice  of 
the  alleged  claim  of  plaintiff,  and  tendered 
this  issue:  "Did  the  defendant,  Kowland 
Lumber  Company,  at  the  time  it  purchased 
the  timber  in^  question  from  the  North  State 
Lumber  Company  (Pope's  grantee),  have  no- 
tice of  any  mistake  on  the  part  of  the  plain- 
tiff and  Pope  in  the  execution  of  the  original 

timber  deed?    Answer:  .*'    His  honor 

erred  in  not  submitting  such  issue  in  the 
present  state  of  the  pleadings. 

It  is  not  material  that  defendant  had  no- 
tice at  the  date  of  the  extension  deed.  It 
had  then  bought  and  paid  for  the  timber 
conveyed  by  the  deed  from  plaintiffs  to  Pope. 
The  defendants  rights  as  to  the  quantity 
of  timber  acquired  is  to  be  determined  by 
the  date  of  the  purchase  from  the  North 
State  Company,  Pope's  grantee,  except  as 
hereinafter  stated.  If  at  that  time  the  de- 
fendant had  no  actual  or  constructive  notice 
of  the  plaintiff's  equity,  and  was  a  bona  flde 
purchaser  for  value,  it  acquired  title  to  the 
timber  in  controversy,  and  the  extension  of 
the  time  of  cutting  by  plaintiffs  did  not  af- 
fect it 

The  action  is  not  brought  to  reform  and 
correct  the  extension  deed,  as  we  understand 
the  complaint.  That  deed  refers  to  the  deed 
to  Pope,  Book  80,  p.  447,  for  a  description 
of  the  land,  and  the  extension  by  its  very 
terms  applies  to  all  the  timber  covered  by 
the  Pope  deed. 

[2]  By  proper  amendment  to  the  complaint 
the  plaintiffs  will  be  permitted  to  set  out  an- 
other cause  of  action  and  to  prove,  if  they 
can,  that  the  descriptive  words  of  the  ex- 
tension deed  were  inserted  by  mutual  mis- 
take of  the  plaintiffs  and  the  defendant,  the 
Rowland  Lumber  Company,  and  that  the  ex- 
tension deed  was  intended  to  apply  only  to 
the  cutting  of  timber  on  the  75  acres  alleged 
to  have  been  marked  out  at  the  time.  If 
the  plaintiff  shall  succeed  in  properly  es- 
tablishing that  allegation,  the  Issue  tendered 
by  defendant,  supra,  would  be  immaterial. 
The  rights  of  the  defendant  would  then  be 
determined  by  the  extension  deed. 

[3]  As  this  case  )s  to  be  tried  again,  we 
will  repeat,  what  has  been  often  decided, 
that  a  deed  cannot  be  corrected  or  reformed 
because  of  the  mistake  of  one  of  the  parties 
to  It,  but  only  when  the  mistake  is  mutual — 
that  Is,  the  mistake  of  both  parties— or  else 
upon  the  mistake  of  one  party  brought  about 
by  the  fraud  of  the  other. 

[4]  We  will  notice  one  exception  to  evi- 
dence.   Arthur  Lee,  surveyor,  was  permitted 


to  testify  as  follows :  "Suppose  you  had  been 
given  a  deed  that  called  for  75  acres  in  the 
low  grounds  of  Motley  branch.  Ward's  swamp 
and  Great  Coharie,  where  would  you  have 
located  it?  Answer:  I  would  have  gone  to 
what  we  call  water  oak  on  Big  Coharie,  at 
Carr's  corner,  and  run  south  until  I  came  to 
the  edge  of  the  creek,  from  the  edge  of  the 
creek  down  until  I  got  to  the  plantation, 
then  the  plantation  to  the  end  of  it,  then  I 
would  have  taken  that  Motley  branch  land 
up  here  [indicating  on  map]  as  far  as  it 
would  take  to  get  it"  This  evidence  is 
incompetent  and  should  have  been  excluded. 
The  question  was  purely  hypothetical.  It 
presupposed  a  deed  not  in  existence  and 
facts  not  in  evidence. 
New  trial. 


(161  N.  C.  469) 

LA  ROQUE  et  uz.  v.  KENNEDY  et  al 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

L  Afpeai.  and  Ebbob  (|  1097^)  —  Law  or 
Case—Second  Appeal. 

Where  a  party  was  not  satisfied  with  an 
adjudication  made  on  appeal,  her  remedy  was 
by  petition  to  rehear,  and  she  could  not  pre- 
sent the  same  question  for  review  on  a  second 
appeaL 

[Ed.  Not^. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  435&-4368,  4^7;  Dec 
Dig.  I  1097.*] 

2.  Husband  ai^d  Wife  (§  244* V— Judgment 
Against  Mabbisd  Woman  plaintiff  — 
Costs. 

On  the  rendition  of  judgment  against  a 
feme  plain tiif  in  her  action  for  damages  for 
ponding  water  on  her  land,  which  action  was 
brought  under  a  statute  permitting  her  to  sue 
alone,  an  ordinary  judgment  against  her  for 
costs  was  proper,  though  the  defendant  would 
not  have  been  entitled  to  a  judgment  for  costs 
against  her  separate  estate. 

[Ed.  Note.—For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ||  875-877;  Dec.  Dig.  §  244.*1 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; carter,  Judge. 

Action  by  O.  K.  La  Roque  and  wife  against 
W.  Lfc  Kennedy  and  others  to  recover-  dam- 
ages for  ponding  water  on  the  land  of  the 
feme  plaintiff.  From  a  refusal  to  enjoin  a 
sale  of  the  feme  plaintiff's  land  to  satisfy  a 
judgment  against  her  for  costs,  she  appeals. 
Affirmed. 

The  verdict  of  the  jury  was  against  the 
plaintiff,  and  judgment  was  rendered  there- 
on, adjudging,  among  other  things,  that  the 
plaintiff  pay  the  defendant's  costs.  The  de- 
fendant, at  said  term,  moved  the  court  that 
the  judgment  for  costs  be  made  a!  charge 
upon  the  separate  estate  of  the  plaintiff,  and 
that  a  certain  amount  paid  by  him  to  the 
surveyor  be  taxed  as  costs.  Both  motions  of 
the  defendant  were  denied,  and  he  excepted. 
The  plaintiff  and  the  defendant  appealed 
from  the  judgment,  and  this  court  affirmed 
the  judgment  on  the  plaintiCTs  appeal,  and 
reversed  it  on  the  defendant's  appeal,  on  the 
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item  as  to  amount  paid  the  surveyor,  and  not 
otherwise.  Judgment  was  then  entered  in 
the  superior  court  determining  the  amount 
to  be  taxed  in  the  bill  of  costs  for  fees  paid 
the  surveyor,  and  adjudging  that  the  plain- 
tiff pay  the  costs.  The  said  plaintiff  is  a 
nonresident,  and,  it  appearing  that  she  did 
not  have  sufficient  personal  property  in  this 
state  to  satisfy  said  Judgment,  execution  was 
issued  thereon,  and  her  land  was  advertised 
for  sale  thereunder.  The  plaintiff  then  ap- 
plied for  an  order  to  restrain  such  sale,  upon 
the  ground  of  the  invalidity  of  the  judgment, 
she  being  a  married  woman,  which  was  re- 
fused, and  she  appealed. 

Loftin  &  Dawson,  of  Kinston,  L.  R.  Var- 
ser,  of  Lumberton,  and  O.  V.  Gowper,  of 
Kinston,  for  appellant  Rouse  &  Land,  of 
Kinston,  for  appellees. 

ALLEN,  J.  [1, 2]  When  this  case  was  here 
u(^n  the  former  appeal  (156  N.  C.  375,  72  S. 
E.  459)  we  said:  **The  defendant  was  not  en- 
titled to  have  the  judgment  for  costs  made  a 
charge  against  the  separate  estate  of  the 
feme  plaintiff.  The  ordinary  judgment  for 
costs  was  rendered  against  her,  which  was 
proper.*'  If  the  plaintiff  was  not  satisfied 
with  this  adjudication,  her  remedy  was  by 
petition  to  rehear,  as  she  cannot  present  the 
same  question  for  review  upon  a  second  ap- 
peal. Roberto  v.  Baldwin,  155  N.  C.  279,  71 
S.  E.  319.  If,  however,  the  question  was  res 
Integra,  we  would  not  doubt  the  liability  of 
the  plaintiff.  She  is  a  party  and  is  suing  to 
recover  damages  to  her  property  under  a 
statute  which  permits  her  to  sue  alone,  with- 
out the  Joinder  of  her  husband  (Graves  v. 
Howard,  159  N.  G.  594,  75  S.  E.  998),  and 
coste  are  not  contractual,  but  the  creature  of 
the  statute  (Gostin  v.  Baxter,  29  N.  C.  Ill ; 
Caerk's  Office  v.  Gomrs.,  121  N.  G.  29,  27  S. 
Ei  1003).  The  capacity  of  a  married  woman 
to  contract  is  not  involved.  She  has  used 
the  court  and  ito  process  to  enforce  a  claim, 
and,  having  failed  in  her  action,  the  statute 
imposes  upon  her,  as  it  does  upon  all  parties 
in  cases  like  this,  liability  for  the  incidental 
expenses. 

The  question  has  been  decided  in  other 
jurisdictions,  and  upon  the  ground  that, 
when  by  statute  the  married  woman  may  sue 
alone,  she  must  suffer  the  same  penalty  as 
other  liUganto.  6  Ency.  PL  &  Pr.  156 ;  Har- 
din T.  Helton,  50  Ind.  324 ;  Hayes  v.  Virginia 
Mut  Protection  Ass'n,  76  Va.  228 ;  Askew  v. 
Renfroe,  81  Ala.  361,  1  South.  47.  In  the 
Indiana  case,  the  court  says:  '*It  is  objected 
that  the  judgment  for  costo  against  the 
plaintiff  is  erroneous,  because  she  was  a 
married  woman.  This  objection  we  hold  to 
be  utterly  untenable.  A  married  woman  may, 
under  our  statute,  bring  a  suit  in  her  own 
name  for  her  separate  or  individual  property, 
but,  if  she  fails  to  establish  her  right  to 


maintain  her  action,  she  must  take  the  lia- 
bilities for  coste  of  all  other  persons  in  such 
a  case  as  this." 

There  is  no  error. 

Affirmed. 

061  N.  C.  501} 

EQUITABLE  MFG.  GO.  v.  SEXTON. 

(Supreme  Goart  of  North  Garolina.    March  19, 

1913.) 

Sales  (§  363*)— Suit  on  Account— Rebut- 
tal OF  PaiiCA  Facis  Gasb— Question  fob 

JUBT. 

Where  in  an  action  for  goods  sold  wherein 
plaintiff  made  a  prima  facie  case  under  Revisal 
1905,  S  1625,  by  the  introduction  of  a  verified 
itemized  account,  but  the  evidence  for  defend- 
ant, if  believed,  showed  a  good  defense,  it  wu 
error  to  direct  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  caaes,  see  Sales,  Gent 
Dig.  §  1064;  Dec.  Dig.  |  363.*] 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty; Ferguson,  Judge. 

Action  by  the  Elquitable  Manufacturing 
Company  against  J.  A.  Sexton  appealed  from 
Justice  court  From  a  Judgment  for  plain- 
tiff in  the  superior  court,  defendant  appeals. 
Error. 

Clifford  &  Townsend,  of  Dunn,  and  D.  H. 
McLean  &  Son,  of  Lilllngton,  for  appellant. 

CLARK,  G.  J.  This  case  was  tried  on  ap- 
peal from  a  Justice  of  the  peace.  Plaintiff 
introduced  an  itemized  statement  of  account, 
duly  verified,  for  a  lot  of  Jewelry  alleged  to 
have  been  sold  and  delivered  to  the  defend* 
ant,  price  $125,  and  rested.  The  defendant 
testified  that  he  had  never  ordered  any  goods 
from  the  plaintiff;  that  some  goods  of  the  de- 
scription set  out  in  the  plaintifTs  verified  ac- 
count came,  but  he  did  not  know  from  whom 
and  when  he  did  find  out  he  notified  the 
plaintiff  that  they  were  held  subject  to  its 
order ;  that  he  had  not  sold  any  of  the  goods 
nor  authorized  them  to  be  sold  nor  have  any 
been  sold  so  far  as  he  knows ;  that  a  day  or 
two  before  he  was  served  with  warrant  he  re- 
ceived a  letter  from  the  plaintiff  to  ship  the 
goods  back,  and  he  tendered  them  to  the 
plaintiffs  attorney  who  refused  to  receive 
them;  that  the  goods  were  shipped  to  him 
without  authority,  and  were  received  by 
some  clerk,  and  placed  in  the  store  without 
his  knowledge. 

The  verified  itemized  account  is  made 
prima  facie  evidence.  Rev.  |  1625.  But  the 
evidence  of  the  defendant  above  stated  was 
competent  in  rebuttal,  and  should  have  been 
submitted  to  the  Jury,  it  was  error  to  direct 
the  Jury  if  they  believed  the  evidence  to  ren- 
der a  verdict  for  the  plaintiff.  If  the  defend- 
ant's evidence  was  believed,  he  rebutted  the 
prima  t&cle  case  shown  by  the  verified  ac- 
count We  learn  that  his  honor  wasr  impress- 
ed by  the  fact  that  the  goods  were  in  the 
possession  of  the  defendant  from  May,  1908, 
to  December,  1910.    But  the  explanation  of 
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the  defendant,  if  believed,  is  that  he  was  not 
aware  that  the  goods  were  in  his  store  for 
some  time,  and  that  the  first  intimation  he 
had  was  the  receipt  of  a  dun  for  the  amoant, 
and  that  he  thereupon  notified  the  plaintiff 
that  he  held  the  goods  subject  to  its  order. 
It  was  not  incumbent  upon  him  to  send  the 
goods  back  till  he  received  the  instruction  of 
plaintiff  in  reply;  and,  if  it  is  true,  as  the 
defendant  testified,  that  he  did  not  order  the 
goods,  and  had  not  authorized  any  to  be  sold, 
and  that  he  notified  plaintiff  that  he  held 
them  subject  to  its  order,  whatever  inference 
might  be  drawn  from  his  long  possession  of 
the  goods  was  a  matter  of  fact  for  the'  jury, 
and  not  one  of  law  for  the  court 

It  is  true  that  the  justice  in  his  return  sets 
out  that  in  the  trial  before  him  the  defend- 
ant admitted  that  his  clerk  had  the  right  to 
purchase  goods,  but  he  added  that  the  defend- 
ant "denied  this  account"  So  the  issue  was 
raised.  There  was  no  evidence  that  any 
derk  ordered  the  goods.  The  verified  ac- 
count being  only  prima  facie  evidence,  in  in- 
structing the  jury  to  return  a  verdict  for  the 
plaintiff  there  was  error. 

(161  N.  C.  56») 

BYBD  et  aL  v.   SEXTON. 

(Supreme  Court  of  North  Carolina.    March  19, 

1913.) 

L  Loos  AND  LOOGINO  (§  3^)— CONVBTANCB  OF 
TIUBE&— Descbiption. 

A  timber  deed  conveying  all  the  timber  of 
specified  size  on  a  tract  of  land  in  L.  township, 
H.  county,  N.  C.,  adjoining  the  lands  of  T.. 
L.  estate,  and  others,  and  being  the  tract  oi 
land  on  which  the  grantor  then  resided,  con- 
taining about  240  acres,  contained  a  sufficient 
description  to  admit  of  parol  testimony  to  iden- 
tify the  property,  and  was  therefore  valid. 

[Ed.   Note. — For  other  cases,   see   Logs   and 
Logging,  Cent  Dig.  ||  6-12;  Dec.  Dig.  §  3.*] 

2.  Logs  and  Loggiito  (f  3^)— Timbkb  Deed 
— Descbiption. 

A  timber  deed  conveying  the  light  to  cut 
from  certain  land  100,000  feet  of  timber,  with 
the  privilege,  when  that  was  cut,. to  cut  another 
100,000  feet  at  the  same  price,  was  sufficient  to 
pass  200,000  feet  of  timber  trees  growing  on 
the  land  or  lying  thereon  in  their  natural  state, 
capable  of  being  sawed  into  merchantable  lum- 
ber by  methods  usually  employed  by  sawmill 
men  in  that  vicinity. 

[Ed.   Note.— For  other  cases,   see   Logs  and 
Logging,  Cent  Dig.  §|  6-12;  Dec.  Dig.  |  8.^] 

8.  Loos  AND  Logging  (f  3^)— Timbeb  Deed 

— CONSTBUCTION. 

Plaintiff's  ancestor  convened  to  defendant 
all  the  timber  of  specified  size  on  a  certain 
tract,  with  the  right,  during  four  years  there- 
after, to  cut  and  remove  the  same,  payment  to 
be  $50  cash,  $50  when  cutting  was  commenced, 
and  $100  more  when  100.000  feet  were  cut,  with 
the  right  to  cut  an  additional  100,000  feet  at 
the  same  price;  defendant  to  have  four  years 
from  the  date  of  the  conveyance  to  commence 
cutting,  and,  in  case  the  same  was  not  com- 
menced within  that  time,  the  conveyance  should 
be  void.  Held  that  defendant  having  commenc- 
ed cutting  within  the  four  years  prescribed  and 
given  notice  of  his  election  to  take  the  additional 
100.000  feet  and  tendered  the  price,  he  was  en- 


titled to  a  roasonable  time  after  the  four  years 
to  continue  and  complete  the  cutting  of  the 
amount  stipulated  for  in  the  deed. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;  Dec.  Dig.  |  3.*] 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty;  Ferguson,  Judge. 

Action  by  L.  T.  Byrd  and  others  against 
J.  A.  Sexton  to  recover  damages  for  de- 
fendant's alleged  wrongful  cutting  of  trees 
on  plaintifTs  land.  Defendant  claimed  under 
a  timber  deed  from  plaintifiTs  ancestors,  bear- 
ing date  November  13,  1005,  and  denied  any 
cutting  in  excess  of  the  rights  and  interests 
conveyed  to  him  under  the  deed.'  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

See,  ahK>,  158  N.  0.  596,  74  S.  E.  105. 

The  jury  rendered  the  following  verdict: 

"First  Did  the  plaintilTs  ancestor,  L.  W. 
Byrd,  on  or  about  the  13th  day  of  November, 
1905,  sell  to  the,  defendiint,  J.  A.  Sexton, 
100,000  feet  of  timber  to  be  cut  on  the  land 
described  in  the  complaint,  and  answer  at 
the  price  of  $2  per  1,000  feet  with  the  privi- 
lege of  cutting  an  additional  100,000  feet  up- 
on the  same  terms  as  alleged  in  the  answer? 
Answer.  Yes. 

**Second.  IMd  the  defendant  wrongfully  and 
unlawfully  enter  upon  the  lands  mentioned 
in  the  complaint  and  answer?    Answer.    No. 

"Third.  Did  the  defendant  wrongfully  cut 
and  carry  away  from  said  land  any  timber 
after  the  death  of  Lu  W.  Byrd?  Answer. 
No. 

''Fourth.  How  many  feet  of  timber  has  the 
defendant  wrongfully  cut  and  removed  from 
said  land?   Answer.    None. 

''Fifth.  If  so,  what  are  the  plaintiffs  enti- 
tled to  recover  therefor?    Answer.  Nothing.'* 

Judgment  for  defendant,  and  plaintiff  ex- 
cepted and  appealed. 

W.  P.  Byrd,  of  Lilllngton,  and  B.  F.  Young 
and  R.  Lb  Godwin,  both  of  Dunn,  for  appel- 
lants. D.  H.  McLean  &  Son,  of  Lillington, 
and  Clifford  &  Townsend,  of  Dunn,  for  ap- 
pellee. 

HOKE,  J.  The  evidence  tended  to  show 
that  on  the  13th  of  November,  1905,  L.  W. 
Byrd,  deceased,  under  whom  plahitiffs  claim, 
conveyed  to  defendant  by  written  deed,  duly 
^executed,  *'all  the  timber  of  the  size  and 
kind  hereinafter  named"  on  the  tract  of  land 
in  Lillington  township,  Harnett  county,  N.  C, 
adjoining  the  lands  of  Florence  Truelove,  B. 
J.  Lilly's  estate,  and  others,  and  being  the 
"tract  of  land  on  which  I  now  reside,  con- 
taining about  240  acres,"  together  with  the 
full  right  and  privilege  for  and  during  the 
term  of  four  years  ftom  date  of  conveyance 
in  person,  or  through  their  agents  or  serv- 
ants, to  enter  upon  said  land  and  pass  and 
repass  over  same,  to  cut  and  remove  said 
timber,  construct  and  operate  tramways,  etc., 
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deemed  necefisary  for  the  purpose  of  cutting 
or  removiiig  the  timber  hereby  conveyed,  and 
to  operate  and  use  same  as  long  as  said 
parties  may  desire,  etc.  The  payment  for 
said  timber  to  be  as  follows:  $50  down,  $50 
when  cutting  is  commenced,  and  $100  more 
when  100,000  feet  are  cut,  and  the  party 
seUs  and  confers  upon  the  party  of  the  sec- 
ond part  the  privilege  of  cutting  an  addition- 
al 100,000  feet  at  the  same  price,  etc— the 
deed  closing  with  the  following  provision: 
''It  Is  understood  and  agreed  by  said  party 
of  the  first  part  that  the  said  party  of  the 
second  part,  his  heirs  and  assigns  shall  have 
four  years  from  the  date  of  this  conveyance 
to  commence  the  cutting  and  removing  of 
said  timber,  and,  in  case  the  same  is  not 
commenced  within  that  time,  then  this  con- 
veyance and  all  provisions  and  agreements 
for  payment  for  said  timber  are  to  be  null 
and  void." 

There  was  evidence  on  part  of  defendant 
tending  to  show  that  the  land  on  which  the 
timber  was  cut  was  the  same  land  referred 
to  and  described  in  the  deed;  that  defend' 
ant  had  entered  and  cut  the  first  100,000  feet 
within  the  four  years,  and  within  that  time 
also  had  notified  the  owners  that  he  elected 
to  take  the  second  100,000  feet  at  the  contract 
price,  and  had  offered  to  pay  the  same  to  the 
executors  and  heirs  at  law  of  his  grantor,  L. 
W.  Byrd.  On  the  part  of  the  plaintiff,  it 
was  proved  that  there  were  500,000  or  600,- 
000  feet  of  pine  lumber  on  the  land,  and 
large  quantities  of  gum,  oak,  and  poplar, 
eta  Upon  this,  the  evidence  chiefly  relevant 
to  the  questions  presented,  it  was  objected 
for  plaintiff:  First,  that  the  deed  under 
which  defendant  claimed  was  void  by  reason 
of  Indufflcient  description  of  the  land;  sec- 
ond, by  reason  of  vague  and  insufficient  de- 
scription of  the  timber ;  third,  by  reason  of 
conflicting  and  indefinite  stipulations  as  to 
the  time  when  the  cutting  of  the  timber 
should  take  place.  But  in  our  opinion  nei- 
ther position  can  be  sustained. 

[1]  On  authority,  the  land  is  sufficiently 
described  to  admit  of  parol  testimony  to  fit 
the  description  to  the  property.  Ward  v. 
Gay,  137  N.  C.  397,  49  S.  E.  884;  Rowe  v- 
Lumber  Co.,  133  N.  C.  433,  45  S.  E.  830; 
Perry  v.  Scott,  109  N.  C.  374,  14  S.  E.  294; 
Euliss  V.  McAdams,  108  N.  C.  507,  13  S.  E. 
162. 

[2]  And  as  to  the  timber,  the  land  being 
properly  described  and  identified,  the  de- 
scriptive words  are  sufficient  to  pass,  to  the 
extent  of  200,000  feet,  all  the  timber  trees 
growing  upon  the  said  land  or  lying  there- 
on in  their  natural  state  which  were  capable 
of  being  sawed  Into  merchantable  lumber  by 
the  mills  and  methods  usually  employed  by 
sawmill  men  in  that  vicinity.  Wiley  v. 
Lumber  Co.,  166  N.  O.  211,  72  8.  E.  305; 
Ward  y.  Gay,  supra;  Nash  v.  Drlsco,  51 
Me.  417;   United  States  v.  Stores  et  aL  (G. 


O.)  14  Fed.  824 ;   Hubbard  et  aL  ▼.  Burton, 
75  Mo.  65. 

[3]  On  the  third  position,  having  proper 
regard  for  the  rule  that  the  intent  of  the 
parties  must  be  gathered  from  the  entire 
instrument,  and  that  each  and  every  part 
should  be  allowed  significance  when  this  can 
be  done  by  any  reasonable  construction  (Hen- 
dricks V.  Furniture  Co.,  156  N.  C.  5C9,  72  S. 
E.  592),  we  are  of  opinion  that  the  defend- 
ant, the  grantee  in  the  instrument,  had  four 
years'  time  from  the  date  of  the  contract  in 
which  to  enter  on  the  land  and  commence 
cutting;;  and  having  commenced  within  said 
four  years,  and  having  given  notice  of  his 
election  to  take  the  additional  100,000  feet 
and  tendered  the  money  within  the  time,  he 
must  be  allowed,  after  the  four  years,  the 
reasonable  time  required,  to  continue  and 
complete  the  cutting  of  the  amount  stipulat- 
ed for  in  his  deed.  Bateman  v.  Lumber  Co.« 
154  N.  C.  248.  70  S.  E.  474,  34  L.  R,  A.  (N. 
S.)  616;  Milling  Co.  v.  Cotton  MUls,  143  N. 
C.  307,  55  S.  E.  700. 

According  to  all  the  testimony,  the  de- 
fendant had  entered  and  commenced  cutting 
within  the  four  years,  to  wit,  some  time  in 
September,  1909;  and,  having  cut  and  paid 
for  the  first  100,000  feet  he  gave  notice  with- 
in the  four  years  of  his  election  to  take 
the  additional  100,000  feet,  and  tendered  the 
money  therefor  both  to  the  executor  of  his 
grantor  and  several  of  the  heirs.  To  the 
extent  of  the  200,000  feet,  therefore,  and 
there  is  no  claim  he  has  gone  beyond  this, 
defendant  has  only  cut  within  the  rights 
belonging  to  him  by  the  terms  of  his  con- 
tract, and  has  been  properly  absolved  from 
liability  to  plaintiffs. 

There  is  no  error,  and  the  Judgment  must 
be  affirmed. 

No  error. 


(161  N.  C.  472) 

POSTER  V.  CARRIER. 

(Supreme  Court  of  North   Carolina.     March 

19,  1913.) 

L  Injunction  (|  183*)— Dissolution— Con- 
ditions. 

Where  an  order  dissolving  a  temporary 
injunction  restraining  the  operation  of  a  tram- 
road  across  defendant's  land,  on  condition  that 
the  privilege  of  operating  it  should  be  restrict- 
ed to  a  term  of  eight  months,  was  not  except- 
ed to  by  defendant,  it  could  not  claim  an  ex- 
tension of  such  time  as  a  matter  of  riglit:  and 
it  wais  within  the  court's  discretion  whether  it 
should  be  extended,  or  whether  the  operation 
of  the  tramroad  should  be  enjoined  upon  the 
expiration  of  such  time. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  f  394;    Dec.  Dig.  §  183.*] 

2.  liiCENSES  (§  48*)— Respbctinq  Real  Pbop- 
bbty—Cbeation. 

A  letter  written  by  an  owner  of  land  con- 
cerning the  building  of  a  tramroad  across  it, 
stating  that  he  had  written  his  attorneys  about 
the  matter,  with  whom  defendants  could  take 
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ap  the  matter,  that  they  could  cross  for  actua) 
damages  at  present  and  future  damages  by  fire, 
or  otherwise*  that  defendants  should  take  the 
matter  up  with  his  attorneys,  and  if  the  papers 
were  satisfactory  he  would  sign  them,  did  not 
give  defendants  any  permission  to  operate 
such  tramroad. 

[Ed.  Note.— For  other  cases,  see  licenses. 
Cent  Dig.  I  104 ;    Dec.  Dig.  |  48.*] 

3.  LiCENBEs  (§  48*)— Respecting  Real  Prop- 

EBT  Y— CfiEATl  ON . 

A  paper  writing  executed  by  an  owner  of 
land,  purporting  to  grant  permission  to  operate 
a  tramroad  across  it,  left  with  the  owner's  at- 
torney for  delivery  upon  a  condition  which  was 
never  performed,  did  not  give  any  right  to 
operate  the  tramroad  on  such  land. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  t  104 ;    Dec.  Dig.  {  4a*] 

Appeal  from  Superior  Court,  Onslow  Coun- 
ty ;  Carter,  Judge. 

Action  by  J.  C.  Foster  against  Ralph  A. 
Carrier.  From  an  order  continuing  a  tempo- 
rary restraining  order  or  injunction,  defend- 
ant appeals.     Affirmed. 

;rhe  letter  written  by  A.  M.  Prince,  men- 
tioned in  the  opinion,  was  as  follows:  "Dear 
Sir:  Yours  of  August  the  3d,  to  James  Ar- 
nette,  received.  I  have  wrote  my  attorneys, 
Kellum  &  Laughlln,  Wilmington,  N.  a,  to 
take  the  matter  up  with  you  any  time  :^ou 
may  drop  in  to  see  them.  In  talking  to  you 
about  crossing  said  land  I  tohl  you  you  could 
cross  for  actual  damages  at  present  and  fu- 
ture damages  of  fire,  or  in  other  ways.  This 
is  all  I  want,  and  I  don't  want  to  have  to 
bring  suit  against  your  man  in  Pennsylvania 
that  might  occur.  Take  the  matter  up  with 
Kellum  &  Laughlln,  and  if  papers  are  satis- 
factory to  me,  will  sign  at  once.  Yours  truly, 
A.  M.  Prince." 

Stevens,  Beasley  &  Weeks  and  Rountree  & 
Carr,  all  of  Wilmington,  for  appellant  H. 
M.  McClammy,  of  Wilmington,  for  appellee. 

WALKER,  J.  This  is  an  appeal  from  an 
order  of  Judge  EYank  Carter,  continuing  a 
restraining  order  or  injunction  to  the  hear- 
ing. Plaintiff  brought  this  action  to  recover 
damages  for  trespass  upon  the  lands  in  dis- 
pute and  for  an  injunction  against  any  fur- 
ther trespassing  by  defendant  upon  the  same. 
Judge  G.  W.  Ward  had  previously  granted  a 
restraining  order  and  an  order  to  show  cause 
why  the  injunction  should  not  be  continued 
to  the  hearing,  returnable  November  6,  1911. 
At  the  hearing  on  November  17,  1911,  he 
dissolved  the  injunction,  but  upon  the  ex- 
press condition  that  defendant  should  give  a 
bond  in  the  sum  of  $10,000  to  secure  the  pay- 
ment of  any  damages  plaintiff  may  sustain 
by  reason  of  the  trespass  and  continued  use 
of  the  land  for  the  purposes  therein  describ- 
ed, and  upon  the  further  condition  *'that  the 
privileges  of  operating  the  tramroad  and 
going  upon  said  land  along  the  tramroad 
shall  be  restricted  to  a  term  of  eight  months 
from  the  date  of  the  filing  of  the  bond," 


which  was  November  23,  1911.  Defendant 
applied  to  Judge  O.  H.  Allen,  at  chambers, 
for  an  order  extending  the  time  of  eight 
months,  allowed  In  the  previous  order  for 
the  operation  of  the  tramroad,  for  an  addi- 
tional period  of  one  year;  and  this  matter 
was  transferred  to  Judge  Carter  for  a  hear- 
ing, and  was  heard  at  October  term,  1912, 
when  and  where  he  refused  the  motion  for 
an  extension  of  the  time  allowed  in  Judge 
Ward's  order  for  the  defendant  to  operate 
the  tramroad  and  to  go  upon  the  land,  and 
enjoined  him  until  the  hearing  from  entering 
upon  the  land  and  from  operating  the  tram- 
road.  The  motion  of  the  defendant  was 
heard  upon  the  original  order  of  Judge  Ward, 
and  upon  affidavits,  and  Judge  Carter  found 
that  the  time  allowed  by  the  order  of  Judge 
Ward  had  expired ;  and  that  no  ground  ap- 
peared for  an  extension  of  it  or  the  allow- 
ance of  additional  time. 

[1]  As  defendant  did  not  except  to  Judge 
Ward's  order,  but  the  same  was  made  pre- 
sumably at  his  r^uest  and  for  his  benefit, 
and  upon  the  condition  that  he  would  not 
operate  the  tramroad  upon  the  lan^  longer 
than  eight  months  after  the  filing  of  the 
bond,  we  do  not  see  upon  what  ground  he 
can  now  claim  an  extension  of  the  time  as 
a  matter  of  right  He  submitted  to  the  order 
of  Judge  Ward  and  accepted  it  with  the  con- 
dition annexed,  and  his  present  motion, 
therefore,  was  addressed  to  the  sound  dis- 
cretion of  the  court. 

[2,  3]  We  are  unable  to  see  that  the  defend- 
ant has  any  legal  right  to  go  upon  the  land 
to  operate  the  tramroad,  or  for  any  other 
purpose.  A.  M.  Prince,  a  former  owner, 
wrote  a  letter  and  executed  a  paper  writing, 
purporting  to  grant  permission  to  defendant 
to  operate  the  tramroad ;  but  this  was  never 
effective,  as  it  was  left  with  Prince's  attor- 
ney, to  be  delivered  upon  a  condition  which 
was  never  performed.  Lumber  Co.  v.  Cedar 
Works,  158  N.  C.  161,  73  S.  B.  902,  We  do 
not  wish  or  intend  to  express  any  opinion 
upon  the  merits  of  the  case,  which  must  be 
tried  out  later  on;  but,  so  far  as  now  ap- 
pears to  us  from  the  present  record,  the  de- 
fendant is  nothing  less  than  a  trespasser  on 
the  land.  As  said  in  Lumber  Co.  v.  Cedar 
Works,  supra:  "We  disagree  with  counsel 
that  plaintiff's  allegations  do  not  bring  its 
case  within  the  spirit  of  section  807  of  the 
Re\1sal.  That  act  distinctly  relieves  the 
plaintiff,  in  an  action  to  enjoin  a  trespass 
upon  land,  from  alleging  insolvency  'when  the 
trespass  complained  of  is  continuous  in  its 
nature,  or  is  the  cutting  or  destruction  of 
timber  trees.'  Lumber  do.  v.  Cedar  Co.,  142 
N.  C.  417  [55  S.  BV.  304].  The  complaint  in 
this  case  alleges  both  species  of  trespass  and 
an  appropriation  of  a  part  of  plaintiff's  prop- 
erty, without  authority,  for  the  purpose  of 
operating  a  steam  railroad  over  it  Such 
trespasses  as  those  alleged  would  have  been 
enjoined  at  common  law,  without  the  aid  of 
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the  statute.  Ganse  y.  Perkins,  47  N.  C.  222; 
Tise  y.  Wliltaker-Haryey  Co.,  144  N.  C.  511 
[67  S.  B.  210].  Eyen  a  railway  corporation, 
a  common  carrier  possessing  tbe  power  of 
eminent  domain,  may  be  enjoined  from  an 
extension  of  its  track  unanthorlzed  by  its 
charter.  The  right  to  enjoin  in  such  cases 
does  not  depend  upon  the  insolyency  of  the 
corporation,  but  the  remedy  is  given  because 
of  the  extraordinary  character  of  the  act 
sought  to  be  enj'oined.  1  High  on  Injunc- 
tions, I  599 ;  People  y.  Railroad,  45  Barb.  [N. 
Y.]  63.  It  would  be  a  most  extraordinary 
destruction  of  the  rights  of  property  If  a 
private  corporation,  possessing  no  power  of 
eminent  domain,  could  seize  the  lands  of  an- 
other, to  which  it  had  no  semblance  of  title, 
and  appropriate  them  to  its  own  use,  simply 
because  it  was  able  to  respond  in  damages. 
This  contention  of  the  defendants  is,  in  our 
opinion,  without  support  in  reason  or  author- 
ity." We  see  no  practical  difference  between 
the  two  cases;  and  apart  from  any  legal  or 
technical  aspect  of  the  case  the  first  order 
made  by  Judge  Ward,  with  defendant's  con- 
sent or*  acquiescence,  expressly  restricted  the 
time  for  defendant  to  operate  the  tramroad, 
and  that  period  of  time  has  expired. 
No  error. 


(IKL  N.  O.  566) 

ROPER  LUMBER  CO.  y.  SWAIN. 

(Supreme  Court  of  North  Carolina.    March  19. 

1913.) 

1.  Executors  and  Administkatobs  (|  138*) 

— AUTHOBITY  to   SeLL  RbALTY. 

As  a  general  rule,  a  devise  of  land  to  be 
sold  for  division  among  the  heirs  or  devisees, 
without  more,  does  not  authorize  the  executor 
to  convey. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |§  560>500,  568, 
575;  Dec.  Dig.  |  138;*  Powers,  Cent.  Dig.  § 
84.1 

2.  Executobs  and  Aduinistbatobs  (f  138*) 
—Authority  to  Sell  Realty. 

Where  a  will  disposed  of  a  large  real  and 
personal'  estate,  directed  very  generally  a  sale 
of  the  same  for  division  among  the  heirs  and 
legatees,  and  chiefly  amon^  his  four  children, 
and  concluded  with  a  provision  appointing  ex- 
ecutors to  all  intents  and  purposes  to  execute 
such  will  according  to  its  true  intent  and  mean- 
ing and  every  part  and  clause  thereof,  the  ex- 
ecutor had  power  to  sell  the  realty. 

[Ed.  Note.—For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  560-566,  568, 
575;  Dec.  Dig.  §  138;*  Powers,  Cent.  Dig.  8 
84.] 

3.  Deeds   (|  112*)— Descbiption  of  Land— 
Refebence  to  Cttheb  Deeds. 

Where  a  deed  referred  for  a  description  to 
various  other  deeds,  described  as  "E.  B.  H., 
Craven  County,  Book  84,  p.  390,"  etc.,  giving 
each  deed  by  name,  book,  and  page,  the  descrip- 
tion in  the  deeds  referred  to  became  a  part  of 
the  conveyance  as  though  incorporated  there- 
in; it  being  apparent  that  the  books  referred 
to  were  the  registry  books  of  the  respective 
cotintiet. 

[Ed.  Note.—For  other  cases,  see  Deeds,  Cent 
Dig.  H  323,  S24;  Dec  Dig.  i  112,*] 


4.  ADVEBSB    POSSBSSION    a    100*)— OOLOB    OF 

Title. 

Where  the  deed  under  which  defendant 
claimed  adverse  possession  recognised  and  call- 
ed for  two  patents,  which  were  two  of  the  mu- 
niments of  plain tiff*s  title,  defendant  had  no 
color  of  titie  beyond  the  lines  of  such  patents. 

[Ed.  Note.— For  other  cases,  tee  Adverse 
Possession,  Cent  Dig.  H  547-^74;   Dec  Dig.  f 

100.*] 

Appeal  from  Superior  Court,  Onslow  Coun* 
ty;  Carter,  Judge. 

Action  of  trespass  quare  clausum  fregit  by 
the  Roper  Lumber  Company  against  L.  F. 
Swain.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  Jury  rendered  the  following  verdict: 

"First  Did  the  defendant  trespass  upon 
the  lands  of  the  plaintiff,  as  alleged  in  the 
complaint?    Answer:  Yes. 

"Second.  What  damage,  if  any,  is  the 
plaintiff  entitled  to  recover  of  the  defendant? 
Answer:  $50. 

"Third.  Is  defendant's  lessor  the  owner  of 
the  lands  described  In  the  answer,  or  any 
part  thereof?    Answer:  Tes. 

"Fourth.  If  so,  what  are  the  true  l>ound- 
aries  of  said  lands?  Answer:  Beginning  at 
A,  running  to  B ;  thence  10  poles  and  21  L. 
to  'the  nearest  point  in  the  edge  of  the  poco- 
sin;  thence  with  the  edge  of  the  pocosin  to 
the  letter  R*^  thence  to  S;  thence  to  I; 
thence  to  J;  thence  to  K;  thence  to  L; 
thence  to  M;  and  thence  baclc  to  the  begin- 
ning, as  indicated  on  the  map  by  the  letter 
A.    The  above  description  shown  on  map." 

Judgment  for  plaintiff,  and  defendant  ex- 
cepted and  appealed. 

Robert  Ruark,  of  Wilmington,  and  J.  B. 
Schulken,  of  Whiteville,  for  appellant. 
Frank  Thompson,  of  Jacksonville,  and  L.  L 
Moore»  of  Greenville,  for  appellee. 

HOKE,  J.  There  was  evidence  on  part  of 
plaintiff  tending  to  establish  title  in  one 
Christopher  Stephens;  that  the  same  bad 
passed  by  mesne  conveyances  to  plaintiff  com- 
pany; and  that  defendant  had  committed 
trespass  upon  the  land  therein  conveyed. 
One  of  the  deeds  In  the  line  of  plaintiff's  tl« 
tie  was  that  of  George  H.  Sinunons,  executor 
of  Christopher  Stephens,  and  it  was  insisted 
for  defendant  that  the  executor  had  no  pow- 
er to  make  a  conveyance  of  testator's  realty. 

[1,2]  The  general  rule  undoubtedly  is  that, 
where  land  is  devised  to  be  sold  for  division 
among  the  heirs  or  devisees,  without  more, 
the  executor  is  without  power  to  convey 
(Council  V.  Averett,  95  N.  C.  131);  but  the 
rule  yields  when  a  contrary  intention  ai>' 
pears  from  the  terms  of  the  will,  and  we  are 
of  opinion  that  the  modification  of  the  rule 
should  prevail  in  the  present  case.  The  will 
disposes  of  a  large  real  and  personal  estate, 
including  the  land  in  controversy,  and  directs 
very  generally  a  sale  of  the  same  for  division 
among  the  heirs,  legatees,  etc.,  chiefly  among 
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his  four  children,  and  concludes  with  the 
provision  appointing  the  executors:  "To  all 
intents  and  purpoEfes  to  execute  this  my  last 
will  and  testament  according  to  the  true  In- 
tent and  meaning  of  the  same  and  every  part 
and  clause  thereof."  A  clause  of  this  char- 
acter was  held  to  confer  on  an  executor  the 
power  to  sell  realty  in  Saunders  v.  Saunders, 
108  N.  G.  327,  12  S.  B.  909,  and  the  author- 
ity Is  decisiye  of  the  question  presented  by 
this  exception. 

[9]  Again,  it  was  objected  that  two  of  the 
mesne  conveyances  in  the  line  of  plaintiif's 
title  were  defective,  in  that  they  did  not  con- 
tain written  words  sufficiently  definite  to 
permit  the  introduction  of  parol  testimony  to 
fit  the  description  to  the  land  conveyed. 
These  deeds,  one  from  W.  B.  Blades  and  oth- 
ers to  the  Blades  Lumber  Company,  and 
from  that  company  to  plaintiff,  purported  to 
convey  large  tracts  of  land  lying  in  the  coun- 
ties of  Graven,  Jones,  Onslow,  Pamlico,  and 
Carteret,  state  of  North  Carolina,  and  refer- 
ring to  the  various  deeds  for  description  in 
terms  as  follows: 

"SL  B.  Hackbam.  Crayen  County.  Book  M,  p.  890," 

etc.,  glylng  each  deed  by  name, 
book,  and  page. 
"Jonee  County.    Brtnkley,  Oiias.  A  wife.  Book  40.  p. 

685."    etc,  giving  each  deed  by 
name. 
"Onslow  County.    Andrews  and  Hall,  Book  67,  p.  287. 

Simmons,  O.  H.  et  al..  Book  67,  p. 

Simmons,  O.  H.  et  al..  Book  67,  p. 
271«"  etc..  glTlng  each  deed  by 
name  of  parties,  book,  page,  etc. 

-^md  like  reference  in  other  counties.  These 
entries  must  refer  to  the  registry  books  of 
the  respective  counties,  the  only  place  where 
deeds  for  land  are,  or  are  required  to  be,  reg- 
istered. Without  the  aid  of  parol  evidence, 
they  carry  the  mind  unmistakably  to  these 
books;  and  this  being  true  the  deeds  refer- 
red to  for  purposes  of  description  become  a 
part  of  the  conveyances  Just,  as  much  as  if 
incorporated  in  them.  Gudger  v.  White,  141 
N.  C.  507,  54  S.  E.  386;  Everitt  v.  Thomas, 
23  N.  a  252. 

[4]  It  was  further  urged  that  defendant 
was  protected  by  reason  of  adverse  occupa- 
tion for  the  required  time  under  his  own 
deeds  and  grant  and  color;  and  that,  being 
upon  the  lappage,  the  force  and  effect  of  such 
occupation  would  be  carried  to  the  outer 
boundaries  of  the  deed,  covering  the  locus 
in  quo.  The  position  is  sound  in  proper  in- 
stances ;  but,  as  applied  to  the  facts  of  this 
case,  it  does  not  aid  the  defendant*  The  de- 
scription in  his  own  grant  and  deed  recog- 
nizes and  calls  for  the  ''Williams  patent"  and 
the  "John  Wilkins  patent,"  two  of  the  muni- 
ments of  plaintiff's  title,  and  excludes  the  ef- 
fect of  his  deeds  as  color  beyond  these  two 
lines.  Defendant  had  no  color  of  title,  there- 
fore, t)eyond  the  line  of  these  patents;  and 
without  this  his  occupation  did  not  suffice  to 
mature  his  title.    On  perusal  of  the  record. 


we  find  no  error,  and  the  Judgment  in  plain- 
tiff's favor  must  be  aflirmed* 
No  error. 

(1S2  N.  c.  68S) 
STATE  et  al.  v.  BAILEY. 

(Supreme  Gourt  of  North   Garollna.     March 

19,  1913.) 

1.  Gbiminal  LiLW  (I  1023*)— Appeal— Deci- 
sions Reviewable— Judgment  fob  Gosts. 

A  Judgment  of  a  justice  of  the  peace 
against  the  prosecuting  witness  in  a  criminal 
case  for  costs  is  in  the  nature  of  a  civil  judg- 
ment from  which  an  appeal  lies  in  behalf  of 
such  prosecuting  witness  to  the  superior  court 

[Ed.  Note. — For  other  cases,  see  Griminal 
Law,  Gent  Dig.  ||  2583-2598;  Dec  Dig.  ^ 
1023.«] 

2.  Gbiminal  Law  (H  1158,  1179*)— Appeal 
—Review— Questions  of  Fact. 

On  appeal  by  the  prosecuting  witness  in  a 
criminal  case  from  a  judgment  of  the  justice  of 
the  peace  against  him  for  costs,  the  justice's 
finding  of  fact  that  the  prosecution  was  mali- 
cious is  reviewable  by  the  superior  court;  but 
the  superior  court's  findings  are  conclusive  and 
not  reviewable  by  the  Supreme  Gourt,  unless 
supported  by  no  evidence. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Gent  Dig.  tt  3001,  3061-3066,  3070, 
3071,  3074;    Dec.  Dig.  {§  1158,  1179.*] 

3.  Gbiminal  Law  (§  1179*) —Appeal  — Af- 
FiBMANCB— Effect. 

Where  a  justice  of  the  peace  found  that  a 
criminal  prosecution  was  malicious,  an  affirm- 
ance by  the  superior  court  of  the  judgment 
against  the  prosecuting  witness  for  costs  con- 
stituted an  adoption  of  such  finding,  and 
amounted  to  a  finding  by  that  court  to  the 
same  effect 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Gent  Dig.  |  3001;  Dec.  Dig.  §  1179.*] 

4.  Gbiminal  Law  (§  1179* )— Review  of  In- 
teembdiate  g0ubt*8  findings— pbesump- 
ti0n8  to  suppobt  judgment. 

On  appeal  from  a  judgment  of  the  superior 
court  affirming  a  judgment  of  a  justice  of  the 
peace  against  a  prosecuting  witness  for  costs 
on  the  ground  that  the  prosecution  was  mali- 
cious, it  would  be  presumed  that  the  judge  of 
the  superior  court  examined  the  evidence:  the 
presumption  being  in  favor  of  the  regularity 
of  the  proceedings  below,  and  the  burden  on 
the  appellant  to  show  error. 

[Ed.  Note. — For  other  cases,  see  Griminal 
Law,  Gent  Dig.  |  3001;   Dec.  Dig.  |  1179.*] 

5.  Gbiminal  Law  ({  1097*)— Review— Ne- 
cessity of  Gase  on  Appeal. 

On  appeal  from  a  judgment  of  the  supe- 
rior court  affirming  a  judgment  of  a  justice  of 
the  peace  against  the  prosecuting  witness  for 
costs,  on  the  ground  that  the  prosecution  was 
malicious,  the  point  that  the  judge  of  the  su- 
perior court  heard  no  evidence,  or  that  his 
judgment  was  unsupported  by  evidence,  could 
not  be  raised  in  the  absence  of  a  case  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  See  Griminal 
Law,  Gent  Dig.  |§  2862,  2864,  2926,  2934. 
2938,  2939.  2941,  2942,  2947;  Dec.  Dig.  | 
1097.^^] 

Appeal  from  Superior  Gourt,  Wayne  County. 

Ben  Bailey  was  tried  on  complaint  of 
Larry  Edmundson,  Road  Overseer,  for  fail- 
ure to  work  the  public  roads,  and  found  not 
guilty.  From  a  judgment  of  the  superior 
court,  affirming  a  judgment  of  the  justice  ot 
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the  peace  against  the  prosecuting  witness  for 
costs,  the  prosecuting  witness  appeals.  Af- 
flrmecL 

W.  0.  Monroe  and  G.  B.  Hood,  both  of 
Goldsboro,  for  appellant  The  Attorney  Gen- 
eral and  T.  H.  Calvert,  of  Raleigh,  for  the 
State. 


CLARK,  O.  J.  The  defendant  was  tried 
before  a  justice  of  the  peace  upon  complaint 
of  Larry  Eduiundson,  road  overseer,  for  fail- 
ure to  work  the  public  roads.  The  justice 
found  the  defendant  not  guilty,  and  "adjudg- 
ed that  the  plaintiff,  Larry  Edmundson,  Is 
guilty  of  malicious  prosecution,  and  that  he 
pay  the  costs."  The  prosecuting  witness  ap- 
pealed. In  the  superior  court  it  was  ad- 
judged: "Judgment  of  the  justice  of  the 
peace  affirmed."  The  prosecuting  witness 
then  appealed  to  this  court 

[1, 2]  This  proceeding  is  in  the  nature  of  a 
civil  judgment,  from  which  an  appeal  lay  in 
behalf  of  the  prosecutor  from  the  justice  of 
the  peace  to  the  superior  court  State  v. 
Morgan,  120  N.  C.  563,  26  S.  E.  634;  State 
V.  PoweU,  86  N.  C.  640.  While  the  findings 
of  fact  by  the  justice  of  the  peace  are  re- 
viewable in  the  superior  court,  the  findings 
of  fact  by  the  superior  court  are  conclusive 
and  not  reviewable  in  this  court  State  v. 
Morgan,  120  N.  0.  563,  26  S.  E.  634 ;  State 
V.  Lance,  109  N.  C.  789,  14  S.  E.  110;  In  re 
Deaton,  105  N.  0.  59,  11  S.  E.  244 ;  State  ▼. 
Dunn,  95  N.  0.  697. 

[31  There  is  no  case  on  appeal,  and,  upon 
the  face  of  the  record,  there  is  no  error  ap- 
parent, and  the  judgment  must  be  affirmed. 
Lumber  Co.  v.  Branch.  150  N.  O.  110,  63  S. 
E.  171;  State  v.  Lewis,  145  N.  0.  585,  59 
S.  E.  999;  Gaither  v.  Carpenter,  143  N.  C. 
240,  .55  S.  Bw  625.  If  there  had  been  a  case 
on  appeal,  and  the  evidence  had  been  set  out, 
the  court  could  not  disturb  the  findings  of 
f^ct  by  the  judge  below,  unless  It  appeared 
that  there  was  no  evidence.  In  reference 
cases  it  has  been  often  held  that,  where  the 
judge  affirms  the  report  of  the  referee,  it 
must  be  taken  that  he  adopts  his  findings  of 
fact;  and  it  is  not  necessary  that  he  should 
set  out  the  evidence  again.  Dunavant  ▼. 
Railroad,  122  N.  C.  999,  29  S.  E.  837 ;  Mor- 
Isey  ▼.  Swlnson,  104  N.  O.  555,  10  S.  B.  754 ; 
Battle  V.  Mayo,  102  N.  C.  413,  9  S.  E.  384. 

The  prosecutor  relies  upon  State  v.  Rob- 
erts, 106  N.  C.  662,  10  S.  E.  900,  where  it 
is  held  that  the  prosecutor  cannot  be  taxed 
with  the  costs  unless  the  court  shall  enter- 
tain and  express  the  opinion  that  there, was 
no  reasonable  ground  for  the  prosecution,  or 
it  was  not  required  by  the  public  interest,  or 
shall  adjudge  that  the  prosecution  was  friv- 
oloDB  or  malidoua.    But  here  the  justice  of 


the  peace  so  found,  and  the  judge  of  the  su- 
perior court,  upon  hearing  the  appeal,  affirni- 
ed  that  judgment  This  is  making  the  same 
finding  of  fact  and  law,  and  it  was  not  neces- 
sary to  duplicate  the  words  used  by  the 
justice.  The  meaning  of  the  court  is  clear; 
and  such  finding  is  conclusive  and  not  ap- 
pealable. State  V.  Hamilton,  106  N.  C.  660, 
10  S.  E.  854,  and  cases  cited  in  the  Anno.  Ed. 

In  State  v.  Morgan,  120  N.  C.  564,  26  S. 
E.  634,  it  was  held  that,  while  the  findings 
of  fact  by  the  justice  of  the  peace  in  taxing 
the  costs  against  the  prosecutor  are  review- 
able in  the  superior  court  the  findings  of  the 
latter  court  are  not  reviewable  here.  In 
State  V.  Taylor,  118  N.  C.  1262,  24  S.  E.  52C, 
the  same  ruling  is  made,  and  the  court  adds: 
"As  the  judge  below  does  not  set  out  the 
facts  upon  which  he  founded  his  judgment, 
we  must  take  them  as  being  sufficient  to  jus- 
tity  his  judgment" 

[4]  The  judgment  of  the  superior  court, 
affirming  the  judgment  of  the  Justice  of  the 
peace,  is  an  approval  of  the  findings  of  fact 
as  well  as  the  judgment  of  law  of  the  jus- 
tice. We  presume  that  the  judge  examined 
the  evidence  on  the  appeal.  He  could  not 
well  have  entered  judgment  without  doing 
so,  and  the  presumption  of  law  is  in  favor 
of  the  regularity  of  the  proceedings  below 
(Graves  v.  Railroad,  136  N.  C,  7,  48  S.  E. 
502;  Felmet  v.  Express  Co.,  123  N.  C.  499, 
31  S.  E.  722) ;  and  the  burden  is  on  the  ap- 
pellant to  show  error.  Bowers  v.  Lumber 
Co.,  152  N.  C.  604,  68  S.  B.  19. 

[6]  If  the  appellant  had  intended  to  pre- 
sent the  point  that  the  judge  heard  no  evi- 
dence, or  that  there  was  no  evidence  to  sup- 
port his  judgment  he  should  have  presented 
that  matter  by  stating  a  case  on  appeal  He 
has  not  done  so,  and  it  was  not  denied  in 
this  court  that  in  fact  the  jnd^e  heard  the 
evidence  before  pronouncing  judgment 

No  error. 

a82  N.  C.  5S6) 

STATE  et  aL  v.  EDMUNDSON. 
(Supreme  Court  of  North   Carolina.     Biarch 

19,  1913.) 

Appeal  from  Superior  Court  Wayne  County. 

Hadie  Edmundson  was  tried  on  complaint  of 
Larry  Edmundson,  Road  Overseef,  for  failure 
to  work  the  public  roads,  and  found  not  guilts. 
From  a  judgment  of  the  superior  court  affirm- 
ing a  judgment  of  the  justice  of  the  peace 
against  the  prosecuting  witness  for  costs,  the 
prosecuting  witness  appeals.     Affirmed. 

.  W.  C.  Monroe  and  G.  E.  Hood,  both  of  Golds- 
boro, for  appellant  The  Attorney  General  and 
T.  H.  Calvert  of  Raleigh,  for  the  State. 

CLARK,  C.  J.  This  case  presents  the  same 
state  of  facts  as  State  et  aL  v.  Bailey,  77  S.  E. 
701,  and  is  governed  by  the  opinion  in  tiiat 
case. 

No  error. 


s.c^ 
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(92  S.  C.  576) 

PRICE  T.  CHARLESTON  &  W.  C.  RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  14, 

1913.) 

L  APFBAIi  AND  Ebbob  (|  1091*)— Rxvibw— 
Pbesumptions— Gbounds  of  Decision. 
As  the  circuit  court  is  required  by  Code 
Civ.  Proc.  1912,  f  407,  to  give  judgment  on  ap- 
peal from  a  magistrate's  court  without  regard 
to  technical  errors  and  defects  not  affecting  the 
merits,  the  Supreme  Court,  where  the  record 
does  not  show  the  grounds  upon  which  the  cir- 
cuit court  rested  its  judgment,  must  assume  that 
it  was  upon  some  sound  and  meritorious  ground 
and  sustain  it  if  the  record  discloses  any  such 
ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4302-4311,  4331;  Dec. 
Dig.  i  1091.*] 

2.  Gabbiebs    (S    20*)~PBNAi/nE8~RiOHT  or 
Action— Conditions  Pbscedent. 

The  statute  provides  a  penalty  for  delay 
in  payment  of  a  claim  for  damages  to  goods  in 
transit,  where  the  shipper  recovers  the  full 
amount  claimed,  and  that  no  such  claim  shall 
be  filed  until  after  the  arrival  of  the  shipment 
or  some  part  thereof  or  until  after  the  lapse  of 
a  reasonable  time  for  arrival.  Plaintiff  nled  a 
daim  for  $85  for  damages  to  goods,  and,  on 
defendant's  failure  to  pay,  brought  action  for 
$500  damages  for  the  delay  in  arrival,  $200 
damages  to  the  goods,  and  $40  statutory  penal- 
ties for  the  delay,  and  recovered  a  verdict  for 
S90,  Held^  in  an  action  for  the  penalt:^  for 
failure  to  pay  the  claim  for  damages  within  30 
days  after  it  was  filed,  that,  as  the  verdict  was 
general,  the  court  could  not  say  but  that  all 
of  it  was  for  the  delay  or  for  the  statutory 
penalty  for  delay,  or  at  least  enough  of  it  to 
reduce  it  below  the  amount  of  the  claim  filed, 
and  also  that,  as  there  was  no  evidence  that 
the  shipment  or  some  part  of  it  had  arrived 
when  the  daim  was  filled  or  that  a  reasonable 
time  on  arrival  had  elapsed,  plaintiff  could  not 
recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  33-49.  133.  927;  Dec  Dig.  §  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  J.  S.  Wilson,  Judge. 

"To  be  officially  reported." 

Action  by  Rebecca  Price  against  the 
Charleston  &  Western  Carolina  Railway 
Colnpany.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

J.  W.  Vincent,  of  Hampton,  for  appellant 
J.  W.  Moore,  of  Hampton,  for  respondent 
I 

HYDRICK,  J.  Plaintiff  shipped  some 
household  goods  over  defendant's  road.  They 
were  delayed  and  damaged  in  transit  As 
defendant  had  no  agent  at  the  station  of 
destination  of  the  goods,  plaintiff  filed  a 
claim  with  defendant's  agent  at  the  nearest 
station  for  $85.25  for  the  damages  done  to 
the  goods.  Defendant  failed  to  pay  the  claim 
within  30  days  after  the  filing  thereof. 
Thereupon  plaintiff  brought  an  action  in  the 
court  of  common  pleas  against  defendant  for 
$500  damages  for  the  delay,  $200  damages  to 
the  goods,  and  $40  statutory  penalties  for 
tlie  delay.  The  Jury  found  a  verdict  for 
$90.86  in  favor  of  plaintiff,  and  Judgment  was 
entered  thereon.  Thereafter  plaintiff  brought 
tills  action  in  the  court  of  a  magistrate  toi 


recover  $50,  the  penalty  provided  by  statute 
for  failure  to  pay  the  claim  for  damages, 
which  she  had  filed,  within  30  days  after  the 
filing  thereof.  The  magistrate  gave  Judg- 
ment for  defendant  Plaintiff  appealed,  and 
the  magistrate  reported  that  he  gave  Judg- 
ment for  defendant,  because  plaintiff  did  not 
file  her  claim  with  the  defendant's  agent  at 
the  point  of  destination — a  ground  which 
was  erroneous,  as  the  statute  (Civ.  Code  1912, 
I  2573)  provides  that,  when  there  Is  no  agent 
at  the  point  of  destination,  the  claim  may  be 
filed  with  the  nearest  agent  to  such  point 

[1]  On  hearing  the  appeal,  the  circuit  court 
affirmed  the  Judgment,  without  assigning  any 
reason  therefor.  As  the  <;^rcuit  court  is  re- 
quired to  give  Judgment,  in  such  cases,  ac- 
cording to  the  Justice  of  the  case,  without 
regard  to  technical  errors  and  defects,  which 
do  not  affect  the  merits  (Code  Proc.  |  407), 
and  as  the  record  does  not  disclose  the 
grounds  upon  which  the  court  rendered  its 
Judgment,  we  must  assume  that  it  was  rest- 
ed upon  some  sound  and  meritorious  ground, 
and  sustain  it,  if  the  record  discloses  any 
such  ground. 

[2]  There  are  two  substantial  grounds  up- 
on which  the  court  below  could  have  ren- 
dered Judgment  for  the  defendant  The 
burden  was  upon  plaintiff  to  prove  that  she 
recovered  "the  full  amount  claimed" — ^that 
is,  the  full  amount  for  which  she  filed  her 
claim — ^before  she  was  entitled  to  recover 
the  penalty.  The  purpose  of  the  statute  in 
so  providing  was  to  prevent  the  filing  of 
fictitious  or  exorbitant  claims  and  compel- 
ling the  carriers  to  pay,  or  refuse  to  pay 
them  at  the  peril  of  being  penalized.  If  the 
claimant  should  a^erwards  recover  any  part 
of  the  claim.  While  plaintiff  did  prove  that 
she  recovered  more  in  amount  than  the 
amount  of  the  claim  she  filed,  yet  there  is  no 
evidence  that  the  recovery  was  upon  the 
same  claim  that  she  had  filed,  or  for  the 
same  cause  of  action.  If  she  had  brought 
the  action  only  for  damages  to  her  goods,  and 
had  recovered  even  more  than  the  amount 
for  which  she  had  filed  her  daim.  she  would 
have  been  entitled  to  recover  the  penalty. 
It  would  have  made  no  difference  that  she 
afterwards  sued  for  and  recovered  more  than 
she  demanded  in  the  claim  filed;  for  she 
may  have  been  willing,  in  making  out  that 
claim,  to  forego  some  part  of  the  damages 
which  she  had  sustained  as  an  inducement 
to  defendant  to  make  prompt  settlement  of 
the  claim.  But  when  defendant  refused  to 
settle  and  she  was  compelled  to  sue,  then 
she  had  the  right  to  sue  for  and  recover  the 
full  amount  of  damage  to  her  goods,  and,  if 
she  had  recovered  only  for  the  damage  to 
her  goods,  then  her  right  to  recover  the  pen* 
alty  woulh  have  been  established.  But,  as 
she  sued  for  damages  for  the  delay  and  the 
penalties  for  the  delay,  as  well  as  for  the 
damage  to  her  goods,  and  as  the  verdict  was 
general,  for  $90.85,  we  cannot  say  but  that 
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all  of  it  was  for  the  delay  or  for  tbe  statu- 
tory penalties  for  the  dela^,  or  at  least 
enough  of  it  to  reduce  it  below  the  amount 
for  which  she  had  filed  claim.  In  either 
event,  she  could  not  recover  the  penalty. 

Moreover,  the  statute  provides  *that  no 
such  claim  shall  be  filed  until  after  the  ar- 
rival of  the  shipment,  or  some  part  there- 
of, at  the  point  of  destination,  or  until  after 
the  lapse  of  a  reasonable  time  for  the  ar- 
rival thereof."  There  is  no  evidence  that» 
when  the  claim  was  filed,  the  shipment  or 
some  part  of  It  had  arrived  at  destination, 
or  that  a  reasonable  time  for  the  arrival 
thereof  had  elapsed.  In  fact,  so  far  as  the 
record  shows,  the  claim  was  filed  September 
2, 1908,  while  the  goods  were  not  shipped  un- 
til September  22,  1908.  Doubtless  this  is  a 
typographical  error;  but,  if  counsel  will  not 
take  the  time  and  trouble  to  prepare  cor- 
rected records  for  the  court,  they  must  ex- 
pect to  take  the  consequences. 

AfiOLrmed. 

GART,  O.  J.,  and  WOODS,  WATTS,  and 
FRASEB,  JJ^  concur. 


(94  8.  C.  U) 

BRtJNSON  V.  BRUNSON. 

(Supreme  Court  of  South  Carolina.   March  16, 

1913.) 

1.  DivoBCB  (I  285*)— Recobd  on  Appbal  — 
RsoiTi^Ls  IN  OBDSft— Conclusive  Effect. 

A  redtal  in  an  order  of  reference  on  an 
application  for  temporary  alimony  that  both 
parties  responded  to  the  notice  of  motion 
therefor,  given  by  plaintiff,  conclusively  estab- 
lished on  appeal  that  the  notice  was  given: 
and  the  Supreme  Court  could  not  go  behind 
such  redtaL 

[Ed.  Note.-^For  other  cases,  see  Divorce, 
Cent  Dig.  I  768;  Dec  Dig.  |  285.*] 

2.  DivoBCB  (t  214*)— Tempobabt  Alihont— 
Allowance  at  Chambbbs. 

The  circuit  judge  has  jurisdiction  to  hear 
at  chambers  a  motion  for  temporary  alimony. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  626-681;  Dec  Dig.  |  214.*] 

3.  Pleading  (i  801*)—Vebification— Suffi- 
ciency. 

A  verification  to  a  complaint  was  not  fa- 
tally defective  because  allegations  were  im- 
properly made  on  knowledge  of  plaintiff,  where 
such  allegations  sufficiently  informed  defendant 
that  plaintiff  did  not  of  her  own  knowledge 
know  the^  facts  alleged,  but  had  been  informed 
of  them. " 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  818,  802-897,  904-906;  Dec  Dig. 
I  301.*] 

4.  Divorce  (|  211*)— Tempobabt  Aumont— 
Amount— DiscBETiON.  • 

The  amount  of  an  allowance  for  temporary 
alimony  is  purely  within  the  discretion  of  the 
trial  judge. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  613;  Dec  Dig.  |  211.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  John  S.  Wilson,  Judge. 

Action  by  Katy  Brunson  against  Washing- 
ton Branson.    From  an  order  granting  tem- 


porary alimony  and  suit  money,  defendant 
appeals.    Affirmed. 

See,  also,  91  S.  C.  411,  74  S.  E.  928. 

J.  H.  Clifton,  of  Sumter,  for  appellant  L^ 
D.  Jenilings,  of  Sumter,  for  respondent 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der, made  by  his  honor.  Judge  Wilson,  grant- 
ing the  plaintiff  temporary  alimony  and  suit 
money  pending  the  trial  of  the  cause  on  its 
merits. 

It  appears  from  the  records  In  the  case 
that  after  complaint  was  filed  his  honor 
passed  the  following  orders: 


"Order. 

*The  notice  of  the  plaintiff  having  re- 
sponded to  by  the  attorneys  for  both  parties 
before  me  at  chambers  this  day,  ttie  defend- 
ant first  objects  to  the  Jurisdiction  of  the 
Judge,  at  chambers,  to  hear  the  motion,  upon 
the  grounds  that  the  complaint  is  not  proper- 
ly verified;  and  (2)  that  the  Judge  caiinot,  at 
chambers,  decree  temporary  alimony  before 
the  answer  by  defendant  on  the  notice  given 
in  this  case,  there  being  no  rule  to  show 
cause;  (3)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and  tnat  the  Judge  did  not  consider  the 
defendant's  affidavit,  offered  to  disprove  the 
allegations  of  the  complaint,  at  this  stage, 
but  deferred  consideration  of  the  same  until 
after  report  of  master  be  made.  I  overrule 
both  objections  and  refer  the  matter  to  the 
master  of  Sumter  county,  upon  motion  of  de- 
fendant's attorney,  to  forthwith  take  testi- 
mony as  to  the  financial  ability  of  the  de- 
fendant and  to  promptly  report  the  same  to 
me,  with  his  opinion  as  to  what  the  defend- 
ant can  reasonably  be  required  to  pay,  and 
that  the  defendant  in  the  meantime  be,  and 
is  hereby,  restrained  from  incumbering  or 
disposing  of  any  of  his  real  property,  condi- 
tioned upon  the  execution  by  plaintiff  of  a 
bond  in  the  sum  of  $250  to  hold  the  defend- 
ant harmless,  said  bond  to  be  executed  with- 
in ten  days  from  this  date,  with  one  or  more 
sufficient  securities  to  be  approved  by  the 
clerk  of  court  John  S.  Wilson, 

"Judge  of  Third  Judicial  Circuit  of  a  a 

''At  chambers.  Manning,  S.  G.** 

**Copy  of  Order  for  Tanporary  Alimony. 

''A  motion  was  made  before  me  on  the  7th 
day  of  September,  1909,  upon  due  notice  to 
the  defendant,  for  an  order  granting  the 
plaintiff  temporary  alimony  and  suit  money, 
pending  the  trial  of  the  above-entitled  cause 
for  alimony  upon  its  merits.  After  hearing 
Lw  D.  Jennings,  Esq.,  for  the  motion,  and  J. 
H.  Clifton,  Esq.,  contra,  and  after  hearing 
the  reading  of  the  verified  complaint  and  af- 
fidavits furnished  by  the  defendant  I  refer- 
red the  same  to  the  master  for  Sumter  coun- 
ty to  take  the  testimony  and  report  to  me 
what  would  be  a  reasonable  alimony  to  al- 
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low  the  pl&intiff  pending  tbe  trial  of  the 
cause.  The  master  having  furnished  his  re- 
port, with  the  testimony  taken,  I  have  con- 
sidered the  same,  together  with  all  of  de- 
fendant's objections  and  affidavits  submitted 
by  him,  and  I  hold  tliat  the  defendant  should 
Le  required  to  pay  to  the  plaintifiT  temporary 
alimony,  pending  the  trial  of  the  above-en- 
titled cause,  and  a  reasonable  amount  of  suit 
money  to  enable  her  to  prosecute  said  cause. 

**It  Is  therefore  ordered  that  the  defendant 
pay  to  the  plaintiff  seven  and  50/100  dollars 
per  month,  beginning  on  the  1st  day  of  No- 
vember, 1909,  and  seven  and  50/100  dollars 
per  month  on  the  first  day  of  each  month 
thereafter,  until  the  above-entitled  cause 
shall  have  been  tried  and  determined  upon 
its  merits.  It  Is  further  ordered  that  the  de- 
fendant pay  to  the  plaintiff  or  her  attorney, 
on  the  Ist  day  of  March,  1910,  one  hundred 
dollars  as  counsel  fee,  In  order  to  enable  her 
to  prosecute  said  case. 

"Let  a  certified  copy  of  this  order  be  forth- 
with served  on  the  defendant 

**£Slgned]    John  S.  Wilson, 

'^Circuit  Judge. 

*1)ated  at  Manning,  3.  C,  February  19, 
1910,  at  Chambers." 

Exceptions  were  duly  taken  to  both  orders. 
To  the  first  order  two  exceptions  were  tak- 
en, and  to  the  last  order  seven  exceptions 
were  taken.  The  first  order  was  made  on 
September  7,  1909,  and  by  this  order,  on  the 
defendant's  motion,  the  cause  was  referred 
to  the  master  of  Sumter  coxmty,  who  held  a 
reference.  In  pursuance  of  thia  order,  on  Sep- 
tember 21,  1909,  and  made  his  report  on  Oc- 
tober 16,  1909,  and  Judge  Wilson  passed  his 
last  order  on  February  19,  1910. 

[1, 2]  The  appellant  appealed  from  the 
first  order,  ,and  questions  the  right  of  the 
Judge  to  make  it,  on  the  grounds  that  he  was 
without  jurisdiction  to  hear  it  at  chambers 
without  notice,  and  that  the  -complaint  was 
not  properly  verified,  and  was  before  answer 
made  and  no  rule  to  show  cause,  and  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  qf  action.  Judge  Wil- 
son recites  tn  his  order  that,  "the  notice  of 
plaintiff  having  responded  to  by  the  attor- 
neys for  both  parties  before  me  at  chambers 
this  day,  the  defendant  first  objects,"  etc.,  is 
a  sufficient  answer  to  the  exceptions  that  no 
notice  was  given  to  the  defendant,  and  we 
will  not  inquire  further  or  go  behind  the  or- 
der of  the  judge.  As  to  whether  he  had  ju- 
risdiction to  hear  the  matter  at  chambers, 
this  question  has  been  determined  adversely 
to  the  contention  of  the  appellant  Smith 
T.  Smith,  61  S.  C.  887,  29  S.  B.  227;  Messervy 
T.  Messervy,  80  S.  C.  277,  61  S.  B.  442. 

[9]  As  to  the  verification  of  the  complaint, 
this  exception  is  very  technical,  and  meets 
with  no  sympathy  from  this  court  All  of 
the  allegations  of  the  complaint  are  made  on 
knowledge  of  plaintiff,  except  allegation  8, 
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and  that  Is  made  on  Information.  The  alle- 
gations are  sufficient  to  Inform  the  defendant 
that  plaintiff  did  not  of  her  own  knowledge 
know  of  the  facts  alleged,  but  had  been  In- 
formed so.  The  defendant  could  not  have 
been  misled  by  these  allegations,  and  it 
would  result  in  the  miscarriage  and  perver- 
sion of  the  rights  of  litigants  to  countenance 
such  narrow  and  technical  rules  of  pleadings 
as  to  deprive  them  of  a  speedy  trial  by  hold- 
ing that  the  verification  was  defective  to 
such  an  extent  as  to  dismiss  the  complaint 
It  would  be  a  denial  of  justice,  and  would 
work  hardships  to  litigants  and  prevent  the 
trial  on  merits,  to  hold  otherwise.  We  think 
there  was  a  sufficient  compliance  of  the  law 
in  the  verification  of  the  complaint,  and  that 
the  complaint  sets  forth  a  good  cause  of  ac- 
tion, and  that  his  honor  was  correct  in  over- 
ruling the  objections  made  In  his  order  of 
September  7,  1909,  and  that  he  had  the  right 
to  grant  the  order  he  did,  as  he  could  grant 
the  Injunction  upon  plaintiff's  giving  bond. 
The  plaintiff,  however,  failed  to  comply  with 
this  condition  and  gave  no  bond,  and  that 
part  of  the  order  became  ineffective  and  fell 
to  the  ground.  The  exceptions  to  the  order 
of  September  7, 1909,  are  overruled. 

[4]  As  to  the  exceptions  to  the  order  of  his 
honor  of  February  19, 1910,  the  defendant  ex- 
cepts and  questions  the  correctness  of  the 
same,  upon  the  grounds  it  was  made  at 
chambers,  out  of  the  Third  circuit  in  another 
circuit;  that  the  complaint  was  Insufficient 
and  unverified;  that  he  was  without  juris- 
diction, and  that  the  amount  allowed  as 
temporary  alimony  and  suit  money  was  too 
much;  and  he  was  in  error  in  stating  he  had 
considered  the  affidavits  of  appellant 

As  to  the  exceptions  as  to  the  sufficiency 
and  verification  of  the  complaint  these  ex- 
ceptions are  overruled  for  the  reasons  here- 
tofore stated,  and  the  other  exceptions  are 
overruled  by  facts  found  in  the  record. 
Judge  Wilson  recites  in  his  first  order  that 
the  cause  was  referred,  upon  motion  of  de- 
fendant's counsel,  to  the  master  of  Sumter 
county.  The  master  states  that  appellant's 
coimsel  appeared  and  objected  to  the  holding 
of  a  reference,  on  the  ground  that  he  had 
served  notice  of  appeal  from  the  order  of 
Judge  Wilson  referring  the  cause  to  the  mas- 
ter, and  that  this  acted  as  a  supersedeas,  and 
that  the  master  had  no  right  to  hold  the  ref- 
erence. 

Judge  Wilson's  order  of  February  19,  1910, 
is  signed  by  hlm>  dated  at  Manning,  S.  C,  at 
chambers.  Manning  Is  his  home,  and  he  is 
the  resident  judge  of  the  Third  circuit,  and 
Sumter  county  is  in  the  Third  circuit  He 
recites  in  this  order  that  '*after  hearing  the 
reading  of  the  verified  complaint  and  affida- 
vits furnished  by  the  defendant  I  referred 
the  same  to  the  master  for  Sumter  county  to 
take  testimony  and  report  to  me.  ^  *  ^ 
The  master  having  furnished  his  report,  with 
the  testimony  taken,  I  have  considered  the 
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same,  together  with  all  of  defendant's  objec- 
tions and  affidavits  submitted  by  him/'  etc. 
These  facts  show  that  the  exceptions  were 
taken  under  a  misapprehension  by  the  ap- 
pellant As  to  the  amount  allowed,  that 
was  a  matter  purely  within  the  exercise  of 
the  Judge's  discretion,  and  we  see  no  errone- 
ous exercise  of  It 

All  of  the  exceptions  are  overruled,  and 
Judgment  affirmed. 

GARY,   C.    J.,   and   WOODS,   HYDRICK, 
and  FRASER,  JJ.,  concur. 


(98  S.  O.  680) 

UNITED  GROCERY  CO.  v.  J.  M.  DANNBI#- 

LY  &  SON. 

(Supreme  Court  of  South  Carolina.    March  14, 

1913.) 

1.  EviDBNCB  (I  854*)  — "Book  of  Obiginal 
Entbt''— Loosb-Leaf  Account  Book. 

A  number  of  identified  sheets  from  a  loose- 
leaf  system  of  accounts,  containing  the  original 
entries  of  an  account,  is  such  a  *^book  of  orig- 
inal entry"  as  entitles  it  to  be  admitted  in  evi- 
dence. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent  Dig.  §1  1432-1483;  Dec.  Dig.  |  354.*] 

2.  Evidence  (§  376*)  —  DocuiiENTABY  Evi- 
dence —  Books  of  Account  ~  Authentica- 
tion. 

A  witness,  who  Identified  a  number  of 
sheets  containing  original  entries  of  an  account 
against  defendant;  and  proved  that  they  were 
in  the  handwriting  of  several  of  plaintiff's 
clerks,  who  were  beyond  the  jurisdiction  of  the 
court,  and  who  also  produced  the  sheet  from 
the  ledger  which  contained  defendant's  account, 
and  testified  that  he  had  posted  the  entries 
thereon  on  the  day  or  the  day  after  they  were 
originally  made,  was  competent  to  prove  the 
entries. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  162S-1646;  Dec.  Dig.  f  376.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  R.  E.  Copes,  Judge. 

"To  be  officially  reported." 

Action  by  the  United  Grocery  Company 
against  J.  M.  Dannelly  &  Son.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 


James  A.  Willis,  of  Barnwell,  for  appel- 
lant Mayfleld  &  Free  and  H.  M.  Graham, 
all  of  Bamberg,  for  respondents. 

HYDRICK,  J.  This  was  an  action  to  re- 
cover 1479.40,  the  amount  alleged  to  be  due 
on  an  open  account  for  goods  sold  and  deliv- 
ered. 

[1,2]  PlalntiCTs  bookkeeper  testified  that 
plaintiff's  books  were  kept  on  the  loose-leaf 
system;-  that  is,  the  leaves  of  the  books  are 
not  stitched  or  bound  together,  but  are  arrang- 
ed so  that  they  can  be  taken  out  of  the  books, 
and  the  accounts  of  customers  are  kept  on 
separate  sheets.  He  produced  and  Identified 
the  sheets  which  contained  the  original  en- 
tries of  the  account  against  defendant  and 
proved  that  they  were  In  the  handwriting 


of  several  of  plaintiff's  clerks,  who  were  Id 
Florida,  and,  therefore,  beyond  the  Jurisdic- 
tion of  the  court  He  also  produced  the 
sheet  from  the  ledger  which  contained  the 
defendant's  account,  and  testified  that  he 
had  posted  the  entries  thereon — that  is,  the 
totals  from  the  sheets  of  original  entry— od 
the  day  or  the  day  after  they  were  originally 
made.  Objection  was  made  to  the  introduc- 
tion of  these  sheets,  on  the  ground  that  they 
were  not  such  books  of  original  entry  as  en- 
titled them  to  be  admitted  as  evidence,  and 
on  the  further  ground  that,  the  entries  on 
the  sheets  of  original  entry  having  been 
made  l^y  others,  the  witness  was  not  compe- 
tent to  prove  them.  The  objection  was  sus- 
tained. 

We  think  the  court  erred  in  exduding  the 
evidence  on  both  grounds.  The  objection 
goes  more  to  its  sufficiency  or  probative 
value  than  to  its  competency.  Seaboard  Air 
Line  Ry.  v.  R.  R.  Com'rs,  86  S.  C.  91,  67  S. 
E.  1069,  138  Am.  St  Rep.  1028;  17  Cyc.  373, 
and  note  on  page  393;  Toomer  v.  Gadsden. 
4  Strob.  193 ;  Elms  v.  Chevis,  2  McCord,  349 ; 
Rigby  V.  Logan,  45  S.  C.  651,  24  S.  E.  56; 
Swancey  v.  Parrlsh,  62  S.  C.  243,  40  S.  E. 
554;  2  Enc  Ev.  607-9;  2  Wlgmore,  1S21;  2 
Rice,  835. 

Reversed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
ERASER,  JJ.,  concur. 


(93  s.  c.  56»> 

EGAN  et  uz.  v.  TOUCHBERRY. 

(Supreme  Court  of  South  Carolina.    March  14, 

1913.) 

Deeds  (§  124*)— Conbtbuotion— Estate  Con- 
veyed. 

Under  a  deed  reciting  that  the  grantor,  1a 
consideration  of  love  and  affection  and  of  bene- 
fits received,  *'doth  give,  grant,  alien,  and  enfeoff 
and  confirm"  unto  the  grantees  certain  proper- 
ty, "to  have  and  to  hold  the  said  property*'  un- 
to the  grantees,  "their  heirs  and  assigns,  forev- 
er," and  reserving  the  use  of  the  land  daring 
the  life  of  himself  and  of  his  wife,  if  she  snr- 
vived  him,  and  providing  that  the  property 
shall,  on  the  death  of  the  grantees,  "be  disposed 
of  for  the  benefit  of  their  surviving  children 
*  *  *  or  the  next  of  kin,"  the  grantees  took 
a  fee-simple  title,  and  not  a  mere  life  estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  345-355,  416-428,  434,  435,  438.  452; 
Dec  Dig.  i  124.*] 

Appeal  from  Common  Pleas  Circuit  Goort 
of  Richland  County;  Geo.  W.  Gage,  Judge. 

**To  be  oflaclally  reported." 

Action  by  Charles  C  Egan  and  wife  against 
E.  C.  Touchberry.  From  Judgment  for  plain- 
tiffs, defendant  appeals.    AfiSrmed. 

James  U.  Hammond,  of  Columbia,  for 
appellant  Weston  &  Aycock,  of  Columbia, 
for  respondents. 


WATTS,  J.     This  is  an  appeal  fft>in  an 
order  of  his  honor,  Judge  Gage,  in  overrallng 


^For  otber  casai  see  sune  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Ind( 
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a  demurrer  Interposed  by  defendant  to  plain- 
tiffs' complaint,  alleging  that  they  are  seised 
In  fee  and  possessed  of  certain  real  estate 
by  reason  of  a  deed  duly  executed  and  de- 
lirered  to  them,  and  set  out  in  the  complaint 
is  a  copy  of  the  deed,  and  that  they  contract- 
ed to  sell  and  defendant  contracted  to  buy  the 
said  property,  on  terms  mutually  satisfactory, 
for  the  sum  of  $2,000,  and  that  the  plain- 
tiffs duly  tendered  to  the  defendant  a  deed 
to  the  said  premises,  which  defendant  refus- 
ed to  accept,  and  also  refused  to  pay  the  pur- 
chase price  as  agreed  upon;  and  plaintiffs, 
by  prayer  of  the  complaint,  demand  that  de- 
fendant be  required  to  comply  with  the  con- 
tract and  pay  the  plaintiffs  the  sum  agreed 
uiK>n  and  receive  the  deed.  Defendant  de- 
murred to  the  complaint,  on  the  groxmd  that 
it  appeared  on  the  face  thereof  that  the 
statement  of  facts  does  not  constitute  a 
cause  of  action,  in  that  the  recitation  In  the 
instrument  under  which  plaintiffs  claim  title 
to  the  premises  shows  that  their  interest 
was  but  a  life  estate  In  the  property. 
The  deed  set  out  in  the  complaint  reads: 


**i 


'State  of  South  Oarolina,  County  of  Rich- 
land. 

'This  indenture,  made  the  22d  day  of  June, 
1877,  between  Charles  M.  Dansby,  of  the  first 
part,  and  Annie  Haseltlne  Egan  and  Charles 
O.  JSgSin,  of  the  second  part,  residents  of  the 
county    and    state    aforesaid,    witnesseth: 
That  the  said  Charles  M.  Dansby,  as  well 
for  and  in  consideration  of  the  natural  love 
and  affection  which  he,  the  said  Charles  M. 
Dansby,  beareth  unto  and  towards  the  said 
Annie  Haseltlne  Egan,  his  beloved  daughter, 
and  Charles  C.  Egan,  husband  of  said  daugh- 
ter, Annie  Haseltlne  Egan,  as  also  for  the 
maintenance,  support,  and  livelihood,  hath 
given,  granted,  aliened,  and  enfeoffed  and 
confirmed,  and  by  these  presents  doth  give, 
grant,  alien,  and  enfeoff  and  confirm,  un- 
to   the    said    Annie    Haseltlne    Egan    and 
Charles  C  Egan,  subject,  nevertheless,  to  the 
mortgage  held  by  Hiram  W.  B.  Cross,  of  the 
county  and  state  aforesaid,  all  that  tract  or 
parcel  of  land  situate,  lying,  and  being  in  the 
county  and  state  aforesaid,  said  to  contain 
154  acres,  more  or  less,  and  bounded  by  the 
lands  of  Jesse  House,  late  Ison  House,  Gil- 
bert Gamer,  and  estate  of  Singleton,  being 
tbe  land  of  which  the  late  Robert  Brady  died 
possessed,  and  which  was  purchased  by  Alon- 
20    Reese,   of  the   city   of   Columbia,   from 
Plienlas  F.  Frasee,  sheriff  of  the  county  and 
state  aforesaid,  on  the  third  day  of  May, 
Anno  Domini  1860,  and  by  him  sold  to  late 
S.  Sheridan,  merchant,  of  the  city  of  Colum- 
bia, and  from  him  purchased  by  said  Charles 
9r£.  Dansby.    To  have  and  to  hold  the  said 
property,  together  with  all  and  singular  the 
rigrhts,  members,  hereditaments,  and  appur- 
tenances to  the  said  premises  belonging,  or  in 
any  wise  incident  or  appertaining.    To  have 
and  to  hold  all  and  singular  the  premises  be- 
fore mentioned  unto  the  said  Annie  Haseltlne 
VSgan  and  Charles  O.  Egan,  their  heirs  and 
assigns,  forever,  from  and  against  all  former 


and  others  gifts,  grants,  bargains,  sales. 
Jointures,  dowers,  and  estates,  and  from  and 
against  all  formet  and  other  titles,  troubles, 
charges,  and  incumbrances,  whatsoever  had, 
done,  or  made,  or  supposed  so  to  be  by  him, 
the  said  Charles  M.  Dansby,  his  heirs  and 
assigns,  or  to  claim  by,  from,  or  under  him, 
them  or  any  of  them.  Provided,  nevertheless, 
that  I,  the  said  Charles  M.  Dansby,  shall  en- 
joy the  said  tract  of  land,  and  benefits  de- 
rived therefrom,  during  the  time  of  my  nat- 
ural life,  and  in  case  of  my  wife,  Nancy 
Agnes  Dansby,  surviving  me,  then  she  shall 
during  the  time  of  her  natural  life  derive  the 
benefits  of  said  profits.  And,  further,  that  the 
property  aforesaid  shall,  on  the  death  of  my 
said  daughter,  Annie  Haseltlne  Egan,  and 
her  said  husband,  Charles  C.  Egan,  be  dispos- 
ed of  for  the  benefit  of  their  surviving  children 
bom  in  lawful  wedlock,  or  the  next  of  kin. 
In  witness  whereof  I  have,  the  day  and  year 
above  written,  and  the  one  hundred  and  one 
year  of  American  independence^  set  my  hand 
and  seaL" 

The  only  question  raised  by  the  exception 
is  whether  his  honor,  the  circuit  Judge,  was 
in  error  in  overruling  the  demurrer  inter- 
posed by  the  defendant  and  In  his  construc- 
tion of  the  deed.  As  was  said  by  Mr.  Justice 
(now  Chief  Justice)  Gary  in  Glenn  v.  Jami- 
son, 48  S.  a  320,  26  S.  B.  678:  "The  appeal 
involves  a  rule  of  property  which  has  been 
followed  by  the  courts  of  this  state  for  many 
years.  Whenever  an  effort  is  made  to  dis- 
turb a  settled  rule  of  property,  the  reasons 
for  so  doing  must  be  very  strong."  In  this 
case  the  circuit  judge  construed  the  deed  to 
carry  a  fee  simple  to  grantee,  and  dted  the 
cases  of  Edwards  v.  Edwards,  2  Strob.  Eq. 
101,  Allen  V.  Folger,  6  Rich.  54,  Adams  v. 
Chaplin,  1  Hill,  Eq.  265,  and  Ex  parte  Yown, 
17  S.  a  536,  and  in  the  opinion  of  Mr. 
Justice  Gary,  supra,  it  was  held  that  these 
cases  fully  sustained  the  conclusion  reached 
by  the  circuit  court,  and  the  judgment  was 
affirmed. 

In  the  case  of  Clinkscales  v.  Clinkscales, 
91  S.  C.  59,  74  S.  E.  121,  which  was  a  simi- 
lar deed  to  the  one  in  question  here,  this 
court  construed  it  to  convey  a  fee  simple  ab- 
solute to  the  grantee.  Mr.  Justice  Woods,  in 
his  opinion,  says:  'TThe  question  is  whether, 
subject  to  the  reservation  of  the  use  of  the 
land  to  the  grantor  and  his  wife,  the  daugh- 
ter, Isabella,  took  a  fee  simple  absolute,  or  a 
fee  simple  defeasible  on  her  death  without 
bodily  heirs,  or  a  fee  conditlonaL  We  agree 
with  the  circuit  Judge  that  it  is  settled  by 
authority  that  Isabella  took  a  fee  simple 
absolute."  E3dwards  v.  Edwards,  2  Strob.  E^. 
101.  Allen  V.  Fogle,  6  Rich.  54;  Ex  parte 
Yown,  17  S.  C  536;  Glenn  v.  Jamison,  48 
S.  C.  316,  26  S.  E.  677;  Chavis  v.  Chavis,  57 
S.  C.  173,  35  S.  El  507. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  WOODS,  HYDRICK,  and 
FRASER,  JJ.,  concur. 
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(93  S.  C.  087) 

DU  BOIS  ▼.  PEBPLBJa 

(SapreoM  Ck)art  of  South  CaroUiuu    BCarch  14, 

1913.) 

1.  ADVSB8B  PosssBsion  CI  104*)  —  Pbbbuioed 
Gbant. 

Certain  land  in  controversy,  of  which  H. 
held  title  and  poaaeesion  until  1867,  was  sold 
for  taxes,  after  which  it  was  used  as  school 
property  and  was  in  possession  of  school  trus- 
tees until  May  31,  1900,  when  they  conveyed 
it  to  K.,  under  whom  defendant  claimed.  Held, 
that  the  possession  of  the  school  trustees  from 
1867  to  1900  was  sufficient  to  give  rise  to  the 
presumption  of  a  grant  to  them  from  H.  and 
from  the  state,  and  hence  the  title,  and*  posses- 
sion of  H.  was  immaterial,  in  an  action  for 
trespass. 

[Ed.  Note.^For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S§  595-602;,  Dec.  Dig.  | 
104.*] 

2.  Trial  (f  275*)— Instructions— Statement 
OF  Issues. 

An  exception  taken  to  the  portion  of  the 
<*harge  in  which  the  court  was  merely  stating 
defendant's  contentions  is  unavailable. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  686 ;  Dec  Dig.  §  275.*1 

3.  Trespass  (§  20*)— Right  to  Sub— Posses- 
sion. 

Where  plaintiff  failed  to  prove  that  she 
had  either  actual  or  constructive  possession  of 
the  land  in  controversy,  such  as  would  be  pre- 
sumed from  proof  of  paper  title  when  the  alleg- 
ed trespass  was  committed,  she  could  not  re- 
cover. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  i§  32-47;  Dec.  Dig.  t  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;  B.  W.  Memminger, 
Judge. 

•T?o  be  officially  reported." 

Action  by  Kate  H.  Du  Bois  against  Jesse  D. 
Peeples.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

W.  S.  Tllllnghast,  of  Beaufort,  for  appel- 
lant W.  J.  Thomas,  of  Beaufort,  for  re- 
spondent 

* 

HYDRICK,  J.  This  was  an  action  for  dam- 
ages for  trespass  on  land.  Defendant  denied 
plaintiff's  allegation  of  title  and  possession, 
and  Justified  the  alleged  trespass  under  claim 
of  title.  Plaintiff  claimed  under  a  deed 
from  Elizabeth  Seabrook,  dated  January  14, 
1891.  Her  testimony  tended  to  prove  that 
her  grantor  bad  possession  from  1854  to  the 
date  of  her  deed,  and  that  she  had  held  pos- 
session ever  since  under  her  deed.  Defend- 
ant's testimony  tended  to  prove  that  the 
Has^dees  owned  and  had  possession  of  the  land 
before,  during,  and  after  the  War,  imtil 
about  1867,  when  it  was  sold  for  taxes; 
that  from  that  time  it  was  used  as  school 
property,  and  was  In  the  possession  of  the 
school  trustees,  until  May  31,  1900,  when 
they  conveyed  to  William  Keyserling,  who 
conveyed  to  McDonald  and  others  July  10, 
1900,  and  they  to  defendant  on  March  15, 
1.904,  and  that  he  has  had  possession  ever 
since. 


[1]  One  of  the  phiintiifs  contentions  Is 
that  there  was  no  evidence  tending  to  prove 
title  in  defendant,  because  there  was  no  evi- 
dence of  any  conveyance  from  the  Hardees 
to  the  school  trustees.  While  there  was  do 
direct  evidence  of  such  conveyance,  the  fbcts 
and  circumstances  proved  warranted  an  In- 
ference of  it  Besides,  the  possession  of  the 
school  trustees  from  1867  to  1900  was  sodi 
as  to  give  rise  to  the  presumption  of  a  gr&nt 
to  them  from  the  Hardees  and  from  the 
state.  Therefore  it  could  have  made  no  de- 
ference in  the  result  if  the  title  and  posses- 
sion of  the  Hardees  had  been  left  entirely 
out  of  view ;  and  the  error,  if  any,  of  sub- 
mitting to  the  Jury,  whether  the  Hardees 
had  title,  and,  if  so,  whether  defendant  had 
acquired  It,  was  liarmless. 

[2]  But  examinatioii  of  the  charge  shows 
that  the  exceptions  upon  this  point  are  to 
portions  of  the  charge  In  which  the  court 
was  merely  stating  the  defendant's  conten- 
tions, and  not  the  facts»  as  the  exceptions 
allege.  The  questions  as  to  who  had  actual 
possession  of  the  land  in  dispute,  and  as  to 
whether  the  deeds  in  defendant's  chain  of 
title  covered  it,  were  properly  submitted  to 
the  jury.  Upon  the  first  question,  the  testi- 
mony was  conflicting;  but  upon  the  second 
the  trial  seems  to  hav^  proceeded  upon  the 
assumption  that  plaintiff's  deed  and  defend- 
ant's deeds  covered  the  land  in  dispute,  as 
they  appear  to  do. 

[3]  The  court,  therefore,  properly  lnst^lc^ 
ed  the  Jury  that,  if  plaintiff  failed  to  prove 
that  she  had  either  actual  or  constructive 
possession,  such  as  would  be  presumed  from 
proof  of  paper  title,  when  the  alleged  tres- 
pass was  committed,  the  verdict  should  be 
for  defendant.  Beaufort,  etc.,  Co.  v.  New  Elv- 
er, etc.,  Co.,  86  S.  C.  358^  68  S.  B.  637,  30  L. 
R.  A.  (N.  S.)  243. 

Affirmed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 


(M  8.  C.  1} 
WILSON  V.  TELFORD  «t  aL 
(Supreme    Court  of   South   Carolina.     Bfarch 

14,  1913.) 

Deeds  (§  124*)— Estate  Conveyed. 

Under  a  warranty  deed,  providing,  after 
the  description  of  the  property:  "Note.— The 
further  consideration  of  these  titles  is  that 
♦  ♦  ♦  H.  is  to  provide  ♦  ♦  ♦  J.  and  his 
unmarried  daughter  ♦  ♦  ♦  with  a  •  * 
home  and  support  during  their  •  ♦  ♦  lives, 
also  if  H.  should  hereafter  marrv  and  die  with- 
out heirs,  then  this  deed  is  null  and  voidL  aM 
shall  again  be  considered  as  my  estate**— H. 
takes  a  fee  simple  subject  to  such  provision. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §{  345-^55,  41^-428,  434,  435,  439,  452; 
Dec.  Dig.  I  124.*] 

Appeal  from  Common  Pleas  drvuit  Court  of 
Greenville  County;    Geo.  B.  Prince^  Judge. 
"To  be  ofBclally  reported." 
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Action  by  Josephine  Garrison  Wilson 
against  Bell  Telford  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

J.  R.  Martin,  of  Greenville,  for  appellants. 
UcGnllough,  Martin  ft  Blytbe»  of  Greenyille, 
for  respondent 

HYDBICK,  J.  By  his  deed,  dated  July  16, 
1894,  Jasper  Wilson  conveyed  to  Hugh  Wil- 
son a  tract  of  land.  The  deed  expresses  a 
consideration  of  $900,  and  la  regular  In  form, 
except  that,  Immediately  after  the  descrip- 
tion of  the  property  In  the  premises,  there 
appears  the  foUowlng:  "Note.--The  fur- 
ther consideration  of  these  titles  Is  that  the 
said  Hugh  Wilson  is  to  provide  the  said 
Jasper  Wilson  and  his  unmarried  daughter 
Belle  (during  her  unmarried  life)  with  a 
comfortable  home  and  support  during  their 
natural  lives,  also  if  the  said  Hugh  Wilson 
should  hereafter  marry  and  die  without  any 
heirs,  then  this  deed  is  null  and  void,  and 
shall  again  be  considered  as  my  estate." 
The  habendum  is  to  "Hugh  Wilson,  his  heirs 
and  assigns  forever."  The  warranty  Is  to 
"Hugh  Wilson  heirs  and  assigns  against  mo 
and  my  heirs  and  every  person  whomso- 
ever lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof." 

The  sole  question,  presented  by  the  appeal 
Is  whether  Hugh  Wilson  took  a  fee  condi- 
tional or  a  fee  simple,  under  the  deed.  We 
agree  with  the  circuit  Judge  that,  subject  to 
the  provision  made  for  the  grantor  and  his 
daughter,  he  took  a  fee  simple.  CUnkscales 
v.  Cllnkscaie8»  91  S.  C.  69,  74  S.  B.  121,  and 
cases  dted. 

AflSrmed. 

GARY,  0.  J.,  and  WATTS,  WOODS,  and 
FRASER,  JJ.,  concur. 

(93  S.  C.  674) 

KIRKIiAND    V.    AUGUSTA-AIKEN    RY.    ft 
ELECTRIC  CORPORATION. 

f Supreme   Court   of  South   Carolina.     March 
^      ^  14,  1913.) 

APPKA.L    AND     BbEOB     (§    110*)— APPEALABUS 

Obdebs— Ordeb  Granting  New  Trial. 
Where  the  Supreme  Court,  if  It  sustained 
an  appeal  from  an  order  granting  plaiutiff  a 
new  trial  and  refusing  to  direct  a  nonsuit,  could 
^▼e  judgment  absolute  for  defendant,  but  could 
not  give  judgment  absolute  for  plaintiff,  an 
appeal  from  the  order  granting  a  new  trial  will 
not-  be  entertained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  f|  740-748;  Dec.  Dig.  | 
110.*] 

Appeal  from  Common  Pleas  Circuit  Court 
«f  Aiken  County;  R.  E.  Copes,  Judge. 

"To  be  officially  reported." 

Action  by  Ella  Klrkland,  as  administratrix 
of  the  estate  of  B.  D.  Klrkland,  against  the 
Angusta-Alken  Railway  &  Electric  Corpora- 
tion.    Judgment  for  plaintiff  was  set  aside, 


and  from  an  order  granting  a  new  trial  and 
refusing  to  grant  a  nonsuit  defendant  ap- 
peals.    Dismissed. 

Boykln  Wright  and  (3eo.  T.  Jackson,  both 
of  Augusta,  Ga.,  and  J.  B.  Salley,  of  Aiken, 
for  appellant  Croft  ft  Croft  and  Claude  B. 
Sawyer,  both  of  Aiken,  fbr  respondent 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  the  defendant  for  actual  and 
punitive  damages  for  the  alleged  negligent 
and  wanton  killing  of  the  plaintiff's  intes- 
tate by  the  agents  and  servants  of  the  de^ 
fendant.  The  case  was  tried  by  his  honor, 
Judge  Copes,  and  a  jury  at  the  April  term 
of  court,  1912,  for  Aiken  county,  and  result- 
ed in  a  verdict  In  favor  of  the  plaintiff  fbr 
the  sum  of  $500,  which  verdict,  on  plalntifTs 
motion,  was  set  aside  by  the  presiding  judge 
on  the  ground  of  inadequacy  of  the  damages, 
and  a  new  trial  granted. 

At  the  close  of  plaintiff's  testimony  de- 
fendant made  a  motion  for  a  nonsuit  as  to 
the  claim  for  punitive  damages,  on  the 
ground  that  there  was  no  evidence  of  will- 
fulness, wantonness,  or  recklessness  in  the 
infliction  of  the  alleged  injury  to  plaintiff's 
Intestate.  This  motion  was  refused  by  the 
presiding  judge. 

At  the  close  of  the  whole  case  defendant 
moved  the  court  to  direct  the  jury  to  return 
a  verdict  for  the  defendant,  on  the  ground 
that  the  evidence  was  capable  of  no  other 
reasonable  Inference  than  that  the  plaintiff's 
Intestate  was  guilty  of  contributory  negli- 
gence in  going  upon  defendant's  track  in  an 
intoxicated  condition,  and  In  lying  down  and 
going  to  sleep  thereon,  which  negligence  on 
his  part  contributed  to  his  Injury  as  a  prox- 
imate cause  thereof,  and  without  which  it 
would  not  have  occurred.  This  motion  was 
refused  by  the  court.  In  due  time  defendant 
appealed  to  this  court  from  the  rulings  of 
the  trial  judge  and  from  the  order  granting 
the  plaintiff  a  new  trial. 

The  appeal  alleges  error  on  the  part  of 
the  court  in  refusing  a  nonsuit,  as  to  puni- 
tive damages,  and  in  refusing  to  direct  a 
verdict  for  the  defendant.  As  this  is  not 
a  case  in  which  judgment  absolute  could  be 
rendered  by  this  court,  an  appeal  from  the 
order  granting  a  new  trial  will  not  be  en- 
tertained. Jones  V.  Woodslde  Cotton  Mills, 
S3  S.  C.  565,  65  S.  B.  819,  and  cases  tiiereln 
cited. 

In  order  to  entertain  an  appeal  from  an 
order  granting  a  new  trial,  it  must  be  a  ca.se 
that  this  court  could  render  a  judgment  ab- 
solute for  either  the  plaintiff  or  the  defend- 
ant, upon  the  record  before  the  court,  and 
not  for  one  of  them  only.  In  the  case  at 
bar,  if  the  appeal  could  be  sustained,  this 
court  could  give  judgment  absolute  for  the 
defendant,  but  If  not  sustained  could  not 
give  judgment  absolute  for  the  plaintiff. 
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deemed  necessary  for  the  purpose  of  cutting 
or  removing  the  timt>er  hereby  conveyed,  and 
to  operate  and  use  same  as  long  as  said 
parties  may  desire,  etc.  The  payment  for 
said  timber  to  be  as  follows:  $50  down,  $50 
when  cutting  is  commenced,  and  $100  more 
when  100,000  feet  are  cut,  and  the  party 
sells  and  confers  upon  the  party  of  the  sec- 
ond part  the  privilege  of  cutting  an  addition- 
al 100,000  feet  at  the  same  price,  etc. — ^the 
deed  closing  with  the  following  provision: 
*'It  is  understood  and  agreed  by  said  party 
of  the  first  part  that  the  said  party  of  the 
second  part,  his  heirs  and  assigns  shall  have 
four  years  from  the  date  of  this  conveyance 
to  commence  the  cutting  and  removing  of 
said  timber,  and,  in  case  the  same  is  not 
commenced  within  that  time,  then  this  con- 
veyance and  all  provisions  and  agreements 
for  payment  for  said  timber  are  to  be  null 
and  void." 

There  was  evidence  on  part  of  defendant 
tending  to  show  that  the  land  on  which  the 
timber  was  cat  was  the  same  land  referred 
to  and  described  in  the  deed;  that  defend' 
ant  had  entered  and  cut  the  first  100,000  feet 
within  the  four  years,  and  within  that  time 
also  had  notified  the  owners  tliat  he  elected 
to  take  the  second  100,000  feet  at  the  contract 
price,  and  had  offered  to  pay  the  same  to  the 
executors  and  heirs  at  law  of  his  grantor,  L. 
W.  Byrd.  On  the  part  of  the  plaintiff,  it 
was  proved  that  there  were  500,000  or  600,- 
000  feet  of  pine  lumber  on  the  land,  and 
large  quantities  of  gum,  oak,  and  poplar, 
eta  Upon  this,  the  evidence  chiefly  relevant 
to  the  questions  presented,  it  was  objected 
for  plaintiff:  First,  that  the  deed  under 
which  defendant  claimed  was  void  by  reason 
of  insufilcient  description  of  tlie  land;  sec- 
ond, by  reason  of  vague  and  insufficient  de- 
scription of  the  timber;  third,  by  reason  of 
conflicting  and  Lodeflnite  stipulations  as  to 
the  time  when  the  cutting  of  the  timber 
should  take  place.  But  in  our  opinion  nei- 
ther position  can  be  sustained. 

[1]  On  authority,  the  land  is  sufficiently 
described  to  admit  of  parol  testimony  to  flt 
the  description  to  the  property.  Ward  v. 
Gay,  137  N.  C.  397,  49  S.  E.  884;  Bowe  v. 
Lumber  Co.,  133  N.  G.  433,  45  S.  E.  830; 
Perry  v.  Scott,  109  N.  C.  374,  14  S.  E.  294; 
Euliss  V.  McAdams,  108  N.  C.  507,  13  S.  B. 
162. 

[2]  And  as  to  the  timber,  the  land  being 
properly  described  and  identified,  the  de- 
scriptive words  are  sufficient  to  pass,  to  the 
extent  of  200,000  feet,  all  the  timber  trees 
growing  upon  the  said  land  or  lying  there- 
on in  their  natural  state  which  were  capable 
of  being  sawed  Into  merchantable  lumber  by 
the  mills  and  methods  usually  employed  by 
sawmill  men  in  that  vicinity.  Wiley  v. 
Lumber  Co.,  166  N.  G.  211,  72  8.  E.  305; 
Ward  V.  Gay,  supra;  Nash  v.  Drlsco,  51 
Me.  417;   United  States  v.  Stores  et  aL  (0. 


G.)  14  Fed.  824;   Hubbard  et  aL  ▼.  Burton, 
75  Mo.  65. 

[3]  On  the  third  position,  having  proper 
regard  for  the  rule  that  the  intent  of  the 
parties  must  be  gathered  from  the  entire 
instrument,  and  tliat  each  and  every  part 
should  be  allowed  significance  when  this  can 
be  done  by  any  reasonable  construction  (Hen- 
dricks V.  Furniture  Go.,  156  N.  G.  5C9,  72  S. 
E.  592),  we  are  of  opinion  that  the  defend- 
ant, the  grantee  in  the  Instrument,  had  four 
years'  time  from  the  date  of  the  contract  in 
which  to  enter  on  the  land  and  commence 
cutting;  and  having  commenced  within  said 
four  years,  and  having  given  notice  of  his 
election  to  take  the  additional  100,000  feet 
and  tendered  the  money  within  the  time,  he 
must  be  allowed,  after  the  four  years,  the 
reasonable  time  required,  to  continue  and 
complete  the  cutting  of  the  amount  stipulat- 
ed for  in  his  deed.  Bateman  v.  Lumber  Co., 
154  N.  G.  248,  70  S.  B.  474,  34  L.  R.  A.  (N. 
S.)  615;  Milling  Co.  v.  Cotton  Mills.  143  N. 
O.  307,  55  S.  B.  700. 

According  to  all  the  testimony,  the  de- 
fendant had  entered  and  commenced  cutting 
within  the  four  years,  to  wit,  some  time  in 
September,  1909;  and,  having  cut  and  paid 
for  the  first  100,000  feet  he  gave  notice  with^ 
in  the  four  years  of  his  election  to  take 
the  additional  100,000  feet,  and  tendered  the 
money  therefor  both  to  the  executor  of  his 
grantor  and  several  of  the  heirs.  To  tbe 
extent  of  the  200,000  feet,  therefore,  and 
there  is  no  claim  he  has  gone  beyond  this, 
defendant  has  only  cut  within  the  rights 
belonging  to  him  by  the  terms  of  his  con- 
tract, and  has  been  properly  absolved  from 
liability  to  plaintiffs. 

There  is  no  error,  and  the  Judgment  must 
be  affirmed. 

No  error. 


(161  N.  C.  472) 

rOSTER  V.  CARRIER. 

(Supreme  Court  of  North   Carolina.     March 

19,  1913.) 

1.  Injunction  (|  183*)— Dissolution— Con- 
ditions. 

Where  an  order  dissolving  a  temporary 
injunction  restraining  the  operation  of  a  tram- 
road  across  defendant's  land,  on  condition  that 
the  privilege  of  operating  it  should  be  restrict- 
ed to  a  term  of  eight  months,  was  not  except- 
ed to  by  defendant,  it  could  not  claim  an  ex- 
tension of  such  time  as  a  matter  of  right;  aod 
it  was  within  the  court's  discretion  whether  it 
should  be  extended,  or  whether  the  operatioD 
of  the  tram  road  should  be  enjoined  upon  the 
expiration  of  such  time. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Gent  Dig.  |  394;   Dec.  Dig.  §  183.*] 

2.  Licenses  (|  48*)— Respbxjtinq  Rbax.  Pbop- 
ebty—Creation. 

A  letter  written  by  an  owner  of  land  con- 
cerning the  building  of  a  tramroad  across  it, 
stating  that  he  had  written  his  attorneys  abont 
the  matter,  with  whom  defendants  could  take 
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ap  the  matter,  that  they  could  cross  for  actual 
damages  at  present  and  future  damages  by  fire, 
or  otherwise,  that  defendants  should  take  the 
matter  up  with  his  attorneys,  and  if  the  papers 
were  satisfactory  he  would  sign  them,  did  not 
give  defendants  any  permission  to  operate 
such  tramroad« 

[Ed.  Note.— For  other  cases,  see  licenses. 
Cent  Dig.  I  104;    Dec.  Dig.  |  48.*] 

3.  Licenses  (§  48*)— Respecting  Real  Prop- 

EBTY— CfiEATIO  N . 

A  paper  writing  executed  by  an  owner  of 
land,  purporting  to  grant  permission  to  operate 
a  tramroad  across  it,  left  with  the  owner's  at- 
torney for  delivery  upon  a  condition  which  was 
never  performed,  did  not  give  any  right  to 
operate  the  tramroad  on  such  land. 

[Ed.  Note.--For  other  cases,  see  Licenses, 
Cent  Dig.  I  104;    Dec.  Dig.  |  4a*] 

Appeal  from  Superior  Court,  Onslow  Coun- 
ty ;  Carter,  Judge. 

Action  by  J.  C.  Foster  against  Ralph  A. 
Carrier.  From  an  order  continuing  a  tempo- 
rary restraining  order  or  injunction,  defend- 
ant appeals    Affirmed. 

Tbe  letter  written  by  A.  M.  Prince,  men- 
tioned in  the  opinion,  was  as  follows:  ''Dear 
Sir:  Yours  of  August  the  3d,  to  James  Ar- 
nette,  received.  I  liave  wrote  my  attorneys, 
Kellum  &  Laughlin,  Wilmington,  N.  C,  to 
take  the  matter  up  with  you  any  time  :^ou 
may  drop  in  to  see  them.  In  talking  to  you 
about  crossing  said  land  I  tokl  you  you  could 
cross  for  actual  damages  at  present  and  fu- 
ture damages  of  fire,  or  in  other  ways.  This 
is  all  I  want,  and  I  don't  want  to  have  to 
bring  suit  against  your  man  in  Pennsylvania 
that  might  occur.  Take  the  matter  up  with 
Kellum  &  Laughlin,  and  if  papers  are  satis- 
factory to  me,  will  sign  at  once.  Yours  truly, 
A.  M.  Prince." 

Stevens,  Beasley  &  Weeks  and  Rountree  & 
Carr,  all  of  Wilmington,  for  appellant  H. 
M.  McClammy,  of  Wilmington,  for  appellee. 

WALKER,  J.  This  is  an  appeal  from  an 
order  of  Judge  EVank  Carter,  continuing  a 
restraining  order  or  injunction  to  the  hear- 
ing. Plaintiff  brought  this  action  to  recover 
damages  for  trespass  upon  the  lands  in  dis- 
pute and  for  an  Injunction  against  any  fur- 
ther trespassing  by  defendant  upon  the  same. 
Judge  G.  W.  Ward  had  previously  granted  a 
restraining  order  and  an  order  to  show  cause 
why  the  injunction  should  not  be  continued 
to  the  hearing,  returnable  November  6,  1911. 
At  the  hearing  on  November  17,  1911,  he 
dissolved  the  injunction,  but  upon  the  ex- 
press condition  that  defendant  should  give  a 
bond  in  the  sum  of  $10,000  to  secure  the  pay- 
ment of  any  damages  plaintiff  may  sustain 
by  reason  of  the  trespass  and  continued  use 
of  the  land  for  the  purposes  therein  describ- 
ed, and  upon  the  further  condition  "that  the 
privileges  of  operating  the  tramroad  and 
going  upon  said  land  along  the  tramroad 
shall  be  restricted  to  a  term  of  eight  months 
from  the  date  of  the  filing  of  the  bond," 


which  was  November  23,  1911.  Defendant 
applied  to  Judge  O.  H.  Allen,  at  chambers, 
for  an  order  extending  the  time  of  eight 
months,  allowed  In  the  previous  order  for 
the  operation  of  the  tramroad,  for  an  addi- 
tional period  of  one  year;  and  this  matter 
was  transferred  to  Judge  Carter  for  a  hear- 
ing, and  was  heard  at  October  term,  1912, 
when  and  where  he  refused  the  motion  for 
an  extension  of  the  time  allowed  in  Judge 
Ward's  order  for  the  defendant  to  operate 
the  tramroad  and  to  go  upon  the  land,  and 
enjoined  him  until  the  hearing  from  entering 
upon  the  land  and  from  operating  the  tram- 
road.  The  motion  of  the  defendant  was 
heard  upon  the  original  order  of  Judge  Ward, 
and  upon  affidavits,  and  Judge  Carter  found 
that  the  time  allowed  by  the  order  of  Judge 
Ward  had  expired;  and  that  no  ground  ap- 
peared for  an  extension  of  it  or  the  allow- 
ance of  additional  time. 

[1]  As  defendant  did  not  except  to  Judge 
Ward's  order,  but  the  same  was  made  pre- 
sumably at  his  r^equest  and  for  his  benefit, 
and  upon  the  condition  that  he  would  not 
operate  the  tramroad  upon  the  lan^  longer 
than  eight  months  after  the  ffiing  of  the 
bond,  we  do  not  see  upon  what  ground  he 
can  now  claim  an  extension  of  the  time  as 
a  matter  of  right  He  submitted  to  the  order 
of  Judge  Ward  and  accepted  it  with  the  con- 
dition aimexed,  and  his  present  motion, 
therefore,  was  addressed  to  the  sound  dis- 
cretion of  the  court. 

[2,  3]  We  are  unable  to  see  that  the  defend- 
ant has  any  legal  right  to  go  upon  the  land 
to  operate  the  tramroad,  or  for  any  other 
purpose.  A.  M.  Prince,  a  former  owner, 
wrote  a  letter  and  executed  a  paper  writing, 
purporting  to  grant  permission  to  defendant 
to  operate  the  tramroad ;  but  this  was  never 
effective,  as  it  was  left  with  Prince's  attor- 
ney, to  be  delivered  upon  a  condition  which 
was  never  performed.  Lumber  Co.  v.  Cedar 
Works,  158  N.  C.  161,  73  S.  E.  902.  We  do 
not  wish  or  intend  to  express  any  opinion 
upon  the  merits  of  the  case,  which  must  be 
tried  out  later  on;  but,  so  far  as  now  ap- 
pears to  us  from  the  present  record,  the  de- 
fendant is  nothing  less  than  a  trespasser  on 
the  land.  As  said  in  Lumber  Co.  v.  Cedar 
Works,  supra:  "We  disagree  with  counsel 
that  plaintiff's  allegations  do  not  bring  its 
case  within  the  spirit  of  section  807  of  the 
Revlsal.  That  act  distinctly  relieves  the 
plaintiff,  in  an  action  to  enjoin  a  trespass 
upon  land,  from  alleging  Insolvency  'when  the 
trespass  complained  of  is  continuous  in  Its 
nature,  or  is  the  cutting  or  destruction  of 
timber  trees.*  Lumber  Co.  v.  Cedar  Co.,  142 
N.  C.  417  [55  S.  BV.  304].  The  complaint  In 
this  case  alleges  both  species  of  trespass  and 
an  appropriation  of  a  part  of  plaintiff's  prop- 
erty, without  authority,  for  the  purpose  of 
operating  a  steam  railroad  over  it  Such 
trespasses  as  those  alleged  would  have  been 
enjoined  at  conunon  law,  without  the  aid  of 
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deemed  necessary  for  the  purpose  of  cutting 
or  removing  the  timber  hereby  conveyed,  and 
to  operate  and  use  same  as  long  as  said 
parties  may  desire,  etc.  The  payment  for 
said  timber  to  be  as  follows:  $50  down,  $50 
when  cutting  is  commenced,  and  $100  more 
when  100,000  feet  are  cut,  and  the  party 
sells  and  confers  upon  the  party  of  the  sec- 
ond part  the  privilege  of  cutting  an  addition- 
al 100,000  feet  at  the  same  price,  etc— the 
deed  closing  with  the  following  provision: 
'*It  Is  understood  and  agreed  by  said  party 
of  the  first  part  that  the  said  party  of  the 
second  part,  his  heirs  and  assigns  shall  have 
four  years  from  the  date  of  this  conveyance 
to  commence  the  cutting  and  removing  of 
said  timber,  and,  in  case  the  same  is  not 
commenced  within  that  time,  then  this  con- 
veyance and  all  provisions  and  agreements 
for  payment  for  said  timber  are  to  be  null 
and  void." 

There  was  evidence  on  part  of  defendant 
tending  to  show  that  the  land  on  which  the 
timber  was  cut  was  the  same  land  referred 
to  and  described  in  the  deed;  that  defend' 
ant  had  entered  and  cut  the  first  100,000  feet 
within  the  four  years,  and  within  that  time 
also  had  notified  the  owners  that  he  elected 
to  talLe  the  second  100,000  feet  at  the  contract 
price,  and  had  offered  to  pay  the  same  to  the 
executors  and  heirs  at  law  of  his  grantor,  L. 
W.  Byrd.  On  the  part  of  the  plaintifiT,  it 
was  proved  that  there  were  500,000  or  600,- 
000  feet  of  pine  lumber  on  the  land,  and 
large  quantities  of  gum,  oak,  and  poplar, 
etc.  Upon  this,  the  evidence  chiefly  relevant 
to  the  questions  presented,  it  was  objected 
for  plaintiff:  First,  that  the  deed  under 
which  defendant  claimed  was  void  by  reason 
of  insufilcient  description  of  the  land;  sec- 
ond, by  reason  of  vague  and  insufficient  de- 
scription of  the  timber ;  third,  by  reason  of 
conflicting  and  indefinite  stipulations  as  to 
the  time  when  the  cutting  of  the  timber 
should  take  place.  But  in  our  opinion  nei- 
ther position  can  be  sustained. 

[1]  On  authority,  the  land  is  sufficiently 
described  to  admit  of  parol  testimony  to  fit 
the  description  to  the  property.  Ward  v. 
Gay,  137  N.  C.  397,  49  S.  E.  884;  Rowe  v- 
Lumber  Co.,  138  N.  C.  433,  45  S.  E.  830; 
Perry  v.  Scott,  109  N.  C.  374,  14  S.  E.  294; 
Euliss  V.  McAdams,  108  N.  C.  507,  13  S.  B. 
162. 

[2]  And  as  to  the  timber,  the  land  being 
properly  described  and  Identified,  the  de- 
scriptive words  are  sufficient  to  pass,  to  the 
extent  of  200,000  feet,  all  the  timber  trees 
growing  upon  the  said  land  or  lying  there- 
on in  their  natural  state  which  were  capable 
of  being  sawed  Into  merchantable  lumber  by 
the  mills  and  methods  usually  employed  by 
sawmill  men  in  that  vicinity.  Wiley  v. 
Lumber  Co.,  166  N.  G.  211,  72  8.  E.  305; 
Ward  ▼.  Gay,  supra;  Nash  v.  Drisco,  51 
Me.  417;  United  States  v.  Stores  et  aL  (0. 


C.)  14  Fed.  824 ;  Hubbard  et  aL  ▼.  Burton, 
75  Mo.  65. 

[3]  On  the  third  position,  having  proper 
regard  for  the  rule  that  the  intent  of  the 
parties  must  be  gathered  from  the  entire 
instrument,  and  that  each  and  every  part 
should  be  allowed  significance  when  this  can 
be  done  by  any  reasonable  construction  (Hen- 
dricks V.  Furniture  Co.,  156  N.  C.  5C9,  72  S. 
E.  592),  we  are  of  opinion  that  the  defend- 
ant, the  grantee  in  the  Instrument,  had  four 
years'  time  from  the  date  of  the  contract  in 
which  to  enter  on  the  land  and  commence 
cutting;  and  having  commenced  within  said 
four  years,  and  having  given  notice  of  his 
election  to  take  the  additional  100,000  feet 
and  tendered  the  money  within  the  Ume,  he 
must  be  allowed,  after  the  four  years,  the 
reasonable  time  required,  to  continue  and 
complete  the  cutting  of  the  amount  stipulat- 
ed for  in  his  deed.  Bateman  v.  Lumber  Co., 
154  N.  C.  248,  70  S.  B.  474,  34  L.  R.  A.  (N. 
S.)  615;  Milling  Co.  v.  Cotton  Mills,  143  N. 
O.  307,  55  S.  B.  700. 

According  to  all  the  testimony,  the  de- 
fendant had  entered  and  commenced  cutting 
within  the  four  years,  to  wit,  some  time  in 
September,  1909;  and,  having  cut  and  paid 
for  the  first  100,000  feet  he  gave  notice  with- 
in the  four  years  of  his  election  to  take 
the  additional  100,000  feet,  and  tendered  the 
money  therefor  both  to  the  executor  of  his 
grantor  and  several  of  the  heirs.  To  the 
extent  of  the  200,000  feet,  therefore,  and 
there  is  no  claim  he  has  gone  beyond  this, 
defendant  has  only  cut  within  the  rights 
belonging  to  him  by  the  terms  of  his  con- 
tract, and  has  been  properly  absolved  from 
liability  to  plaintiffs. 

There  is  no  error,  and  the  Judgment  must 
be  affirmed. 

No  error. 


(161  N.  C.  472) 

FOSTER  V.  CARRIER. 

(Supreme  Court  of  North   Carolina.     March 

19,  1913.) 

1.  Injunction  (|  183*)— Dissolution— Con- 
ditions. 

Where  an  order  dissolving  a  temporary 
injunction  reBtrafning  the  operation  of  a  tram- 
road  across  defendant's  land,  on  condition  that 
the  privilege  of  oi)eratlng  it  should  be  restrict- 
ed to  a  term  of  eight  months,  was  not  except- 
ed to  by  defendant,  it  could  not  claim  an  ex- 
tension of  such  time  as  a  matter  df  right;  and 
it  was  within  the  court's  discretion  whether  it 
should  be  extended,  or  whether  the  operation 
of  the  tramroad  should  be  enjoined  upon  the 
expiration  of  such  time. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  394;   Dec.  Dig.  §  183.*] 

2.  Licenses  (|  48*)— Respbctinq  Real  Pbop- 
BBTY— Creation. 

A  letter  written  by  an  owner  of  land  con- 
cerning the  building  of  a  tramroad  across  it, 
stating  that  he  had  written  his  attorneys  aboot 
the  matter,  with  whom  defendants  could  take 
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up  the  matter,  that  they  could  cross  for  actual 
damages  at  present  and  future  damages  by  fire, 
or  otherwise,  that  defendants  should  take  the 
matter  up  with  his  attorneys,  and  if  the  papers 
were  satisfactory  he  would  sign  them,  did  not 
give  defendants  any  permission  to  operate 
such  tramroad. 

[Ed.  Note. — For  other  cases,  see  licenses. 
Cent  Dig.  I  104;    Dec.  Dig.  {  4&*] 

3.  Licenses  (§  48*)— Respecting  Real  Prop- 

EBTY — CfiEATION. 

A  paper  writing  executed  by  an  owner  of 
land,  purporting  to  grant  permission  to  operate 
a  tramroad  across  it,  left  with  the  owner's  at- 
torney for  delivery  upon  a  condition  which  was 
never  performed,  did  not  give  any  right  to 
operate  the  tramroad  on  such  land. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  t  104 ;    Dec.  Dig.  |  4a*] 

Appeal  from  Superior  Court,  Onslow  Coun- 
ty ;  Carter,  Judge. 

Action  by  J.  C.  Foster  against  Ralph  A. 
Carrier.  From  an  order  continuing  a  tempo- 
rary restraining  order  or  injunction,  defend- 
ant appeals.     Affirmed. 

The  letter  written  by  A.  M.  Prince,  men- 
tioned In  the  opinion,  was  as  follows:  ''Dear 
Sir:  Yours  of  August  the  3d,  to  James  Ar- 
nette,  received.  I  have  wrote  my  attorneys, 
Kellum  &  Laughlin,  Wilmington,  N.  Gw,  to 
take  the  matter  up  with  you  any  time  you 
may  drop  in  to  see  them.  In  talking  to  you 
about  crossing  said  land  I  tohl  you  you  could 
cross  for  actual  damages  at  present  and  fu- 
ture damages  of  fire,  or  in  other  ways.  This 
is  all  I  want,  and  I  don't  want  to  have  to 
bring  suit  against  your  man  in  Pennsylvania 
that  might  occur.  Take  the  matter  up  with 
Kellum  &  Laughlin,  and  if  papers  are  satis- 
factory to  me,  will  sign  at  once.  Yours  truly, 
A.  M.  Prince." 

Stevens,  Beasley  &  Weeks  and  Rountree  & 
Carr,  all  of  Wilmington,  for  appellant  H. 
M.  McClammy,  of  Wilmington,  for  appellee. 

WALKER,  J.  This  is  an  appeal  from  an 
order  of  Judge  EYank  Carter,  continuing  a 
restraining  order  or  injunction  to  the  hear- 
ing. Plaintiff  brought  this  action  to  recover 
damages  for  trespass  upon  the  lands  in  dis- 
pute and  for  an  injunction  against  any  fur- 
ther trespassing  by  defendant  upon  the  same. 
.Judge  G.  W.  Ward  had  previously  granted  a 
restraining  order  and  an  order  to  show  cause 
why  the  Injunction  should  not  be  continued 
to  the  hearing,  returnable  November  6,  1911. 
At  the  hearing  on  November  17,  1911,  he 
dissolved  the  injunction,  but  upon  the  ex- 
press condition  that  defendant  should  give  a 
bond  in  the  sum  of  $10,000  to  secure  the  pay- 
ment of  any  damages  plaintiff  may  sustain 
by  reason  of  the  trespass  and  continued  use 
of  the  land  for  the  purposes  therein  describ- 
ed, and  upon  the  further  condition  "that  the 
privileges  of  operating  the  tramroad  and 
going  upon  said  land  along  the  tramroad 
shall  be  restricted  to  a  term  of  eight  months 
from  the  date  of  the  filing  of  the  bond," 


which  was  November  23,  191L  Defendant 
applied  to  Judge  O.  H.  Allen,  at  chambers, 
for  an  order  extending  the  time  of  eight 
months,  allowed  in  the  previous  order  for 
the  operation  of  the  tramroad,  for  an  addi- 
tional period  of  one  year;  and  this  matter 
was  transferred  to  Judge  Carter  for  a  hear- 
ing, and  was  heard  at  October  term,  1912, 
when  and  where  he  refused  the  motion  for 
an  extension  of  the  time  allowed  in  Judge 
Ward's  order  for  the  defendant  to  operate 
the  tramroad  and  to  go  upon  the  land,  and 
enjoined  him  until  the  hearing  from  entering 
upon  the  land  and  from  operating  the  tram- 
road.  The  motion  of  the  defendant  was 
heard  upon  the  original  order  of  Judge  Ward, 
and  upon  affidavits,  and  Judge  Carter  found 
that  the  time  allowed  by  the  order  of  Judge 
Ward  had  expired ;  and  that  no  ground  ap- 
peared for  an  extension  of  it  or  the  allow- 
ance of  additional  time. 

[1]  As  defendant  did  not  except  to  Judge 
Ward's  order,  but  the  same  was  made  pre- 
sumably at  his  rjBQuest  and  for  his  benefit, 
and  upon  the  condition  that  he  would  not 
operate  the  tramroad  upon  the  lan^  longer 
than  eight  months  after  the  filing  of  the 
bond,  we  do  not  see  upon  what  ground  he 
can  now  claim  an  extension  of  the  time  as 
a  matter  of  right  He  submitted  to  the  order 
of  Judge  Ward  and  accepted  it  with  the  con- 
dition annexed,  and  his  present  motion, 
therefore,  was  addressed  to  the  sound  dis- 
cretion of  the  court. 

[2, 3]  We  are  unable  to  see  that  the  defend- 
ant has  any  legal  right  to  go  upon  the  land 
to  operate  liie  tramroad,  or  for  any  other 
purpose.  A.  M.  Prince,  a  former  owner, 
wrote  a  letter  and  executed  a  paper  writing, 
purporting  to  grants  permission  to  defendant 
to  operate  the  tramroad ;  but  this  was  never 
effective,  as  it  was  left  with  Prince's  attor- 
ney, to  be  delivered  upon  a  condition  which 
was  never  performed.  Lumber  Co.  v.  Cedar 
Works,  158  N.  C.  161,  73  S.  E.  902.  We  do 
not  wish  or  intend  to  express  any  opinion 
upon  the  merits  of  the  case,  which  must  be 
tried  out  later  on;  but,  so  far  as  now  ap- 
pears to  us  from  the  present  record,  the  de- 
fendant is  nothing  less  than  a  trespasser  on 
the  land.  As  said  in  Lumber  Co.  v.  Cedar 
Works,  supra:  "We  disagree  with  counsel 
that  plaintiff's  allegations  do  not  bring  its 
case  within  the  spirit  of  section  807  of  the 
Revisal.  That  act  distinctly  relieves  the 
plaintiff,  in  an  action  to  enjoin  a  trespass 
upon  land,  from  alleging  insolvency  'when  the 
trespass  complained  of  Is  continuous  in  Its 
nature,  or  is  the  cutting  or  destruction  of 
timber  trees.'  Lumber  Co.  v.  Cedar  Co.,  142 
N.  C.  417  [55  S.  Bl  304].  The  complaint  in 
this  case  alleges  both  species  oif  trespass  and 
an  appropriation  of  a  part  of  plaintiff's  prop- 
erty, without  authority,  for  the  purpose  of 
operating  a  steam  railroad  over  it  Such 
trespasses  as  those  alleged  would  have  been 
enjoined  at  common  law,  without  the  aid  of 
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statements  In  regard  to  their  duty  as  grand 
jurors,  laying  special  stress  on  the  crime  of 
shooting  of  one  citizen  by  another;  shooting 
being  the  crime  alleged  to  have  been  commit- 
ted by  these  defendants.  Said  remarks  being 
of  a  nature,  and  delivered  at  a  time  which 
had  a  tendency  to  prejudice  the  Jury  trying 
these  defendants  for  a  like  alleged  offense. 

"(3)  It  is  respectfully  submitted  that  his 
honor  erred  in  sustaining  the  objection  of  the 
solicitor  to  questions  asked  on  cross-examina- 
tion by  defendants'  counsel  of  the  prosecut- 
ing witness,  Bowen,  as  to  the  cause  of  the 
fight  immediately  preceding  the  difficulty  In 
which  these  defendants  were  engaged,  as 
tending  to  support  the  defendants'  conten- 
tion that  the  prosecuting  witness  attacked 
them,  and  not  they  him.  Said  testimony  be- 
ing offered  in  the  following  manner:  'Q.  Ton 
and  Mr.  Brannon  that  day  had  had  trouble 
at  the  ginhouse?  A.  Yes,  sir.  Q.  What  was 
that  trouble  about?  A.  A  lie  was  told.  Q. 
By  whom?  A.  I  got  it  too  hot,  and  got  to 
fighting  on  the  thing.  Q.  What  was  the  lie? 
Solicitor  Cobb:  I  object.  The  Court:  Objec- 
tion sustained.*  We  respectfully  submit  that 
said  question  was  releyant,  in  that  it  was  for 
the  purpose  of  showing  the  state  of  mind  of 
the  prosecuting  witness,  and  showing  a  mo- 
tiye,  not  only  for  his  attack  on  Brannon  at 
the  ginhouse,  but  also  upon  these  defendants. 

"(4)  It  is  respectfully  submitted  that  his 
honor  erred  in  refusing  to  allow  the  prosecut- 
ing witness  to  answer  questions  propounded 
.  to  him  as  follows:  'Q.  You  have  been  arrest- 
ed several  times?  A.  Only  once.  Q.  What 
was  that  for?  A.  I  can  tell  it?  Solicitor  Cobb: 
I  object  The  Court:  Irrelevant.  Mr.  De 
Pass:  You  got  into  trouble  about  some  act 
The  Court:  You  can  prove  previous  difficul- 
ties, but  cannot  go  into  details.  Mr.  De  Pass: 
What  was  the  difficulty  you  had  with  Mr. 
Carrlson  over  there?  Solicitor  Cobb:  I  ob- 
ject The  Court:  If  he  had  a  fight  with  him, 
you  can  prove  that,  but  that  Is  as  far  as 
you  can  go.  Only  relevant  in  a  plea  of  self- 
defense.'  We  submit  that  said  evidence  was 
material  and  relevant  to  test'  the  veracity  of 
the  prosecuting  witness,  and  in  failing  and 
refusing  to  allow  same  was  highly  prejudicial 
to  these  defendants. 

'*(5)  It  is  respectfully  submitted  that  his 
honor  erred  in  charging  the  jury  as  follows: 
'In  ascertaining  whether  or  not  the  defend- 
ants or  either  of  them  Is  guilty  of  assault 
and  battery  with  Intent  to  kill,  the  inquiry 
is,  suppose  they  had  killed  him,  would  it  have 
been  murder,  manslaughter,  or  self-defense? 
If  it  would  have  been  murder,  then  they  are 
guilty  of  assault  and  battery  with  Intent  to 
kill.'  The  error  being  in  charging  the  Jury, 
as  to  both  the  defendants,  when  the  evidence 
clearly  shows  that  the  defendant  Ernest 
Moody  did  not  do  the  shooting,  or  any  other 
act  of  assault  and  battery,  but  that  the  gun 
was  taken  from  him  by  the  defendant  Sadie 
Moody,  who  did  do  the  shooting.  Hence  in 
no  sense  should  his  case  be  submitted  to  the 


Jury  upon  the  same  footing  as  that  of  the 
defendant  Sadie  Moody;  the  defendant  Ern- 
est Moody  having  been  charged  as  a  principal 
in  the  indictment,  and,  the  evidence  having 
shown  that  he  was  not  a  principal,  it  was 
error  to  submit  his  case  to  the  jury  as  such. 

"(6)  It  is  respectfully  submitted  that  his 
honor  erred  in  defining  self-defense  to  the 
jury  as  follows:  The  law  says  to  give  one 
that  privilege  and  excuse  him  under  a  plea 
of  self-defense  he  must  be  without  fault  him- 
self ;  the  neJd;  is,  that  there  must  have  been 
a  necessity  to  strike.  You  take  the  facts  in 
this  case,  was  it  necessary  to  shoot  him;  for 
what  was  it  necessary?  To  save  themselves 
from  serious  bodily  harm?*  The  true  rale 
being,  not  that  there  must  be  an  actual  neces- 
sity to  strike  or  shoot,  but  that  the  circum- 
stances must  be  such  that  a  reasonably  pru- 
dent man,  acting  under  similar  circumstan- 
ces, would  believe  it  to  be  necessary  to  strike 
or  shoot  in  order  to  save  himself  from  death 
or  serious  bodily  harm. 

"(7)  It  is  respectfully  submitted  that  his 
honor  erred  in  charging  the  Jury  as  follows: 
*Were  they  assaulted  with  a  pistol?  Was 
either  one  shot  at?  If  he  was  not,  what  was 
there  for  him  to  defend  himself  against?  If 
not  in  danger,  if  there  was  not  any  assault, 
if  he  was  not  assaulted,  what  Is  there  to  de- 
fend?* Said  charge  being  upon  the  facts  of 
the  case,  and  therefore  in  violation  of  the 
constitutional  prohibition  probitlng  the  judge 
to  charge  upon  the  facts,  or  express  their 
opinion  of  the  facts  to  the  jury;  and  it  was 
further  erroneous,  in  that  said  remarks,  in 
.connection  with  that  part  of  the  charge 
which  immediately  followed  them,  tended  to 
impress  the  jury  with  his  honor's  opinion 
of  the  facts  at  issue. 

"(8)  It  is  respectfully  submitted  that  his 
honor  erred  in  charging  the  Jury  as  follows: 
'Would  it  have  been  murder  if  they  had  kill- 
ed him?  If  it  would,  then  they  are  guilty 
of  assault  and  battery  with  intent  to  kUl' 
The  error  being  in  not  defining  murder  to 
them  here,  or  in  any  part  of  his  charge. 
Such  failure  being  in  reality  a  failure  to  de- 
fine assault  and  battery  with  Intent  to  kill, 
that  being  the  main  issue  in  this  case. 

"(9)  It  is  respectfully  submitted  that  his 
honor  erred  in  submitting  the  case  against 
the  defendant  Ernest  Moody,  when  there 
was  not.  sufficient  testimony  to  sustain  the 
charge  as  to  him. 

"(10)  It  is  respectfully  submitted  that  his 
honor  erred  in  refusing  to  set  aside  the  ver- 
dict of  the  Jury,  and  in  sentencing  the  de- 
fendants thereon  each  to  one  year  in  the 
penitentiary,  when  the  evidence  failed  to 
sustain  the  charge  against  at  least  one  of 
them,  Ernest  Moody,  and  therefore  was  er- 
roneous, the  verdict  being  a  Joint  finding  as 
charged." 

De  Pass  ft  De  Pass,  of  Columbia,  f6r  ap- 
pellants. Solicitor  Cobb,  of  Columbia,  and 
Mendel  L.  Smith,  of  Camden,  for  the  State. 
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WATTS,  J.  The  defendants  were  tried  be- 
fore Judge  Ernest  Gary  and  a  jury  at  sum- 
mer term  of  court  of  general  sessions  for 
Kersliaw  county,  19i2,  on  a  charge  of  as- 
sault and  battery  with  intent  to  kill;  the 
indictment  alleging  that  both  defendants  shot 
B.  A.  Bowen  with  a  loaded  shotgun.  The  de- 
fendants' plea  was  '*not  guilty,"  and  Sadie 
Moody  in  the  trial  admitted  the  shooting, 
but  both  defendants  relied  upon  the  plea  of 
self-defense.  Both  were  convicted  by  the 
jury  of  an  assault  and  battery  with  intent 
to  kill.  A  motion  for  a  new  trial  was  made 
and  refused,  and  defendants  were  sentenced. 

An  appeal  was  taken,  and  10  exceptions 
taken,  which  question  the  judge's  rulings, 
holdings^  and  charge  as  to  both  defendants, 
and  the  further  error  of  submitting  the 
charge  against  the  defendant  Ernest  Moody 
to  the  Jury,  and  allowing  the  verdict  as  to 
him  to  stand,  when  the  evidence  failed  to 
sustain  the  diarge  as  to  him  beyond  a  rea- 
sonable doubt  These  exceptions  will  be  set 
ont  by  the  reporter  in  the  report  of  the  case. 

The  first  exception  complains  of  error  on 
tbe  part  of  his  honor,  the  trial  judge,  in 
permitting  one  of  the  attorneys  for  the  pros- 
ecution to  discuss  the  details  of  the  fight  at 
the  ginhouse,  after  evidence  in  regard  thereto 
Jhad  been  excluded  by  the  judge  when  offered 
by  the  defendant  It  is  true  that  Mr.  Jus- 
tice Woods  in  Horsford  v.  Carolina  Glass 
Co.,  75  S.  £X  541,  uses  this  language:  "But, 
when  testimony  manifestly  incompetent  and 
prejudicial  is  adduced  for  the  purpose  of 
having  such  testimony  influence  the  jury, 
the  party  who  adduces  it  will  not  be  allow- 
ed to  hold  his  verdict,  and  assert  that  the 
court  can  do  nothing  against  the  unfair  ad- 
vantage of  having  the  statement  before  the 
jury  beyond  striking  it  out  and  instructing 
the  jury  to  disregard  it  In  such  case  it 
does  not  lie  in  the  mouth  of  the  offending 
party  to  say  that,  although  he  has  brought 
in  irrelevant  and  prejudicial  testimony,  the 
oourt  cannot  entirely  deprive  him  of  the 
benefit  of  it  It  makes  no  difference  that  de- 
fendants' counsel  did  not  move  to  strike  out 
the  testimony.  Had  the  motion  been  made 
and  granted,  the  plaintiff  would  still  have 
had  an  unfair  advantage  of  having  testi- 
mony before  the  jury  which  he  ought  not  to 
have  offered.  Justice  can  be  satisfied  only  by 
the  complete  relief  of  a  new  triaL  Refer- 
ence to  subject  in  argument  was  still  more 
objectionable."  The  use  of  this  language  was 
not  intended  to  refiect  upon  counsel  in  the 
case,  but  to  caution  and  admonish  the  bar 
tliat  a  verdict  obtained  under  such  condi- 
tions should  not  be  allowed  to  stand,  and 
that  attorneys  engaged  in  a  case  in  their  ar- 
gument should  confine  themselves  to  the  tes- 
timony admitted  by  the  court,  and  not  that 
excluded. 

[1,  2]  By  reference  to  the  testimony  in  the 
case  at  bar.  It  will  be  found  that  the  attor- 
ney for  the  appellants  brought  out  in  the 


cross-examination  of  R  A.  Bowen,  the  pro8e< 
cutor  in  the  case  and  the  first  witness  exam- 
ed  by  the  state,  testimony  which  would  Jus- 
tify the  argument  on  the  part  of  the  state 
complained  of,  and  at  no  time  during  the 
trial  made  any  motion  to  strike  it  out  or  tc 
have  jury  disregard  it  until  counsel  for  the 
state  was  addressing  the  jury.  His  honor 
had  declined  to  allow  them  to  go  into  the 
details  of  the  fight  at  the  ginhouse,  and  ruled 
that  the  particulars  of  this  fight  was  incom- 
petent, and  excluded  it,  other  than  to  show 
the  fact  that  there  had  been  a  fight  there. 
In  a  case  of  this  character,  the  defense  being 
self-defense,  the  state  may  prove  all  the  facts 
preceding  and  leading  up  to  the  difficulty^ 
State  V.  ThrailkiU,  71  S.  C.  136,  50  S.  E. 
551.  And  appellant,  having  brought  out  the 
testimony,  and  allowed  it  to  remain  in  the 
record,  has  no  right  to  complain  that  legiti- 
mate argument  to  the  jury  was  made  thereon. 

[S]  As  to  the  second  exception:  It  can- 
not be  sustained,  as  in  the  orderly  conduct 
of  the  trials  in  the  court  of  general  sessions 
the  grand  jury  have  to  come  into  court  when- 
ever the  necessity  arises,  whether  a  case  Is 
being  tried  or  not,  and  in  the  furtherance  of 
justice  and  the  dispatch  of  business.  The 
judge  usually  suspends  the  trial  he  is  en- 
gaged in  to  receive  their  findings,  or  to  en- 
lighten them  or  answer  any  inquiry  they  may 
make,  and  what  he  usually  says  to  them  can- 
not affect  the  case  being  tried  by  the  petit 
jury,  and  the  petit  jury  understands  this, 
and  this  question  is  settled  against  the  appel- 
lants in  the  opinion  of  Mr.  Justice  Hydrick 
hi  the  case  of  State  v.  Glenn,  88  S.  0. 162,  70 
S.  B.  45a. 

[4]  As  to  the  third  exception:  "General 
reputation  of  witness  for  turbulence  can  be 
proved  by  witnesses,  but  particular  acts  of 
violence  should  be  excluded."  State  v.  Dill, 
48  S.  a  249,  26  S.  B.  567 ;  State  v.  Thrail- 
klll,  71  S.  G.  142,  50  S.  EL  551. 

[6]  As  to  the  fourth  exception:  This  is 
overruled  under  the  authority  of  State  v. 
Adams,  68  S.  0.  421,  47  S.  ES.  676,  and  also 
on  the  ground  that,  if  it  were  true,  it  would 
not  necessarily  be  a  refiection  on  his  veracity. 

[6]  £Ixceptions  5  and  10  allege  error  on 
the  part  of  his  honor  in  failing  to  discrimi- 
nate in  his  charge  to  the  jury,  and  tliat  there 
insufficient  evidence  to  convict  the  defend- 
ant ESmest  Moody.  There  was  sufficient  evi- 
dence to  support  the  verdict  of  the  jury  that 
the  defendant  Ehmest  Moody  was  present, 
aiding,  abetting,  encouraging,  inciting,  and 
assisting  Sadie  Moody.  An  inspection  of  the 
record  clearly  establishes  thi&  These  excep- 
tions are  overruled. 

The  sixth,  seventh,  and  eighth  exceptions 
complain  of  his  honor's  charge  to  the  jury. 
As  to  the  sixth,  it  is  said  in  State  v.  Wyse, 
33  S.  a  594,  12  S.  E.  559:  ^The  plea  of 
self-defense  rests  upon  the  idea  of  necessity 
— a  legal  necessity — that  is,  such  a  necessity 
as  in  the  eye  of  the  law  will  excuse  one  for 
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80  grave  an  act  as  the  taking  of  human  life. 
Hence  it  must  be  a  necessity  which  is  not 
brought  about  by  the  fault  of  the  accused." 

[7]  In  the  case  of  State  y.  Thrallkill,  su- 
pra, Mr.  Justice  Woods,  in  rendering  the 
opinion  of  the  court,  says:  ^The  well-settled 
rule  in  this  state  is  that,  in  order  to  make 
out  the  plea  of  self-defense,  it  is  necessary  to 
show  (1)  that  the  accused  believed  it  neces- 
sary to  take  his  assailant's  life  in  order  to 
save  his  own  life,  or  to  avoid  serious  bodily 
harm ;  (2)  that  the  circumstances  were  such 
as  in  the  opinion  of  the  Jury  warranted  such 
a  belief  in  a  person  of  ordinary  firmness  and 
prudence  when  situated  as  the  accused;  (3) 
t)ie  accused  must  be  without  fault  in  bring- 
ing about  the  difficulty."  State  ▼.  Whittle, 
59  S.  C.  297,  305,  37  S.  Bl  923. 

[I]  "It  is  dear  that  the  necessity  required 
is  not  shown  without  proof  that  there  was 
no  probable  means  of  escape." 

The  charge,  as  a  whole,  was  clear,  impar- 
tial, forcible,  and  in  no  manner  prejudicial 
to  the  defendants  in  any  of  the  particulars 
pointed  out  or  made  by  the  exceptions  of  the 
appellants,  and  was  not  a  charge  on  the 
facts,  and  all  of  the  exceptions  should  be 
overruled,  and  the  judgment  of  the  circuit 
court  affirmed.    Judgment  affirmed. 

GARY,  O.  J.,  and  WOODS,  HYDBIOK, 
and  ERASER,  JJ.,  concur. 

(H  s,  c.  8)  e== 

BARBOT  v.  THOMPSON. 

(Supreme  Court   of   South   Carolina.     Mardi 

15,  1913.) 

1.  l^OWKBS  (I  33*)  —  EXECUnOW  —  CONSTBtJO- 
TION  OF  INSTBUIOBNT  OF  EXECUTION. 

Where  a  deed  of  trust  provided  that  the 
survivor  of  the  cestuls  que  trust  might  grant 
and  coDvev  the  land  bv  deed  or  devise  it  by 
will  to  such  persoDs  and  in  such  manner  as  she 
might  appoint,  and  provided  for  its  disposi- 
tion if  she  died  without  deed  or  will  executed 
as  therein  provided,  a  provision  of  the  will  of 
such  survivor,  who  owned  no  other  real  estate, 
directing  her  executor  to  sell  all  of  her  es- 
tatC;  real  and  personal,  except  personalty  oth- 
erwise disposed  of,  and  to  make  and  execute 
titles  for  the  real  estate  to  the  purchaser,  con- 
taining no  reference  to  the  trust  deed,  was  a 
sufficient  execution  of  the  power;  and  hence 
the  executor  could  transfer  a  good  title,  since 
the  intention  to  execute  the  power  was  clear 
and  apparent,  the  will  not  susceptible  of  any 
other  interpretation,  and  the  provision  for  the 
sale  of  real  estate  would  be  utterly  meaningless 
unless  held  to  constitute  an  execution  of  the 
power. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Cent.  Dig.  §f  110-120;  Dec.  Dig.  §  33;*  Deeds, 
Cent  Dig.  §  406.] 

2.  EXEOUTOBS  AND  ADUXNI0TBATOBS  (§  129*)— 

Devise  of  Fks— Impugation  —  Power  to 

Sell. 

Where  a  will,  without  making  any  specific 
devise  of  real  estate  to  the  executor,  directed 
the  executor  to  sell  it  and  to  make  and  execute 
titles  to  the  purchaser,  he  was  by  implication 
vested  with  the  fee. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  638-636; 
Dec.  Dig,  I  129.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Dorchester  County;  H.  F.  Rice,  Judge. 

Submission  of  controversy  without  action 
by  DecimuB  C.  Barbot,  As  executor  ct  Chris- 
tina P.  Le  Bleux,  against  Fannie  B.  Thomp- 
son. From  a  decree  for  plaintiff,  defendant 
appeals.    Affirmed. 

The  circuit  court  decree  mentioned  In  the 
opinion  was  as  follows: 

"The  above-stated  matter  is  a  controversy 
without  action  submitted  to  me  at  the  Octo- 
ber, 1912,  term  of  the  court  of  common  pleas 
for  Dorchester  County. 
.  '*It  appears  from  the  recitals  in  the  moving 
papers  that  the  plaintiff  contracted  to  sell  to 
the  defendant,  for  the  sum  of  $3,100  in  cash, 
a  certain  tract  or  parcel  of  land  in  said  coun- 
ty containing  215  acres,  more  or  less,  more 
particularly  described  in  the  said  moving 
papers.  It  further  appears  that  in  1866  one 
Henry  Bulwinkle  by  deed  conveyed  the  said 
tract,  along  with  several  other  tracts,  to 
one  Louis  F.  lie  Bleuz,  subject  to  certain 
uses  and  trust  as  follows:  'In  trust  never- 
theless, to  and  for  the  Joint  use,  benefit,  and 
behoof  of  the  said  Louis  F.  and  Christina  Le 
Bleux  for  and  during  the  full  end  and  term 
of  their  natural  lives  not  subject  to  any  fu- 
ture debts,  contracts,  liabilities,  and  engage- 
ments of  the  said  Louis  F.  Should  the  said 
Christina  survive  her  husband,  the  said  Lou- 
is F.,  in  such  case  power  and  anthortty  is 
given  unto  her  to  grant  and  convey  by  deed, 
or  devise  by  last  will  and  testament,  the 
aforesaid  estate  to  such  persons  and  in  such 
manner  as  she  may  appoint  Upon  the  death 
of  the  survivor  without  deed  or  last  will  and 
testament  executed  as  herein  before  provided 
for,  the  estate  to  be  held  and  enjoyed  by  Mrs. 
Anna  L.  Le  Bleux  for  and  during  the  full 
end  and  term  of  her  natural  life,  and  after 
her  death  and  the  death  of  Lonis  and  Chris- 
tina the  remainder  of  the  estate  to  be  then 
equally  divided  between  the  cfaildr^i  of  John 
Chartrand  and  Phillip  Chartrand  living  at  the 
death  of  the  survivor  of  them«  their  heirs 
and  assigns  forever.* 

"Christina  P.  Le  Bleux  survived  her  hus- 
band and  Mrs.  Anna  L.  Le  Bleux,  and  there- 
after departed  this  life,  leaving  of  force  h& 
last  will  and  testament,  in  which,  after  sev- 
eral bequests  of  personalty,  she  provides: 
'3rd.  It  is  my  will  that  my  executor  herein 
named  shall  sell  at  public  or  private  sale  aU 
the  rest  of  my  estate,  real  and  personal,  not 
herein  specifically  bequeathed  or  reserved* 
at  such  times  and  places  in  this  state,  and 
upon  such  terms  as  he  may  deem  proper; 
and  he  shall  have  full  power  to  make  and  ex- 
ecute titles  for  the  real  estate  to  the  pur- 
chaser.* The  testatrix  then  provides  how 
the  moneys  derived  from  the  sales  by  the  ex- 
ecutor shall  be  disposed  of.  A  part  of  the 
corpus  is  to  be  paid  to  certain  persons 
named,  and  a  part  thereof  is  to  be  invested 
by  the  executor  and  the  interest  paid  by  him 


*For  otlier  cases  see  same  topic  and  sectioQ  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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to  certain  other  persons,  until  certain  con- 
tingencies occur,  when  the  whole  of  the  re- 
mainder of  the  corpus  of  the  said  funds  are 
to  be  paid  over  by  the  executor  to  certain 
parties  named  by  the  testatrix.  D.  C.  Bar- 
bot,  the  plaintiff,  was  named  as  erecutor, 
and  duly  qualified.  The  will  was  duly  pro- 
bated. 

"The  said  Decimus  C.  Barbot  has  duly 
tendered  to  the  defendant  a  tl£le  from  him- 
self as  executor  of  the  said  will,  conveying  to 
her  in  fee  simple  the  said  tract  of  land  for 
the  consideration  of  $3,100,  but  she  refused, 
and  still  refuses,  to  accept  the  title  so  ten- 
dered her,  or  to  pay  the  said  purchase  mon- 
ey, claiming  that  the  title  is  unmarketable 
for  several  reasons,  which,  In  brief,  amount 
to  this,  viz.:  That  the  provisions  of  the  will 
of  the  said  Christina  P.  Le  Bleux  do  not 
constitute  an  exercise  of  the  power  of  dispo- 
sition conferred  upon  her  as  to  the  said 
realty  by  the  terms  of  the  said  deed  of  Hen- 
ry Bui  winkle  hereinabove  referred  to. 

"The  above  stated  contention  of  the  defend- 
ant is  controverted  by  the  plaintiff,  and  the 
questions  submitted  to  me  for  my  determina- 
tion are: 

[1]  "(1)  Was  the  direction  to  the  executor 
of  the  said  Christina  P.  Le  Bleux  to  'sell  at 
public  or  private  sale  all  the  rest  of  my  es- 
tate, real  and  personal,  not  herein  specifically 
bequeathed/  such  a  disposition  of  the  real 
estate  by  will  as  is  contemplated  by  the  said 
trust  deed? 

"(2)  Is  the  will  of  Christina  P.  he  Bleux 
an  exercise  of  her  power  of  disposition  under 
the  terms  of  the  trust  deed? 

"It  is  admitted  that  Christina  P.  Le  Bleux 
left  no  redl  estate,  except  the  aforesaid  tract 
of  215  acres. 

•*The  first  case  reported  in  this  state,  in 
which  the  question  here  presented  arose,  is 
Bilderback  v.  Boyce,  14  S.  C.  528.  In  that 
case  the  devise  was  of  *all  the  rest  and  resi- 
due of  my  estate  wherever  and  whatever,* 
but  no  specific  reference  was  made  to  either 
the  power  or  the  trust  property;  and,  as  the 
testator  had  real  property  in  his  own  right, 
it  was  held  that  the  power  was  not  exercised. 

"Now,  it  cannot  be  denied  that  Christina 
P.  Le  Bleux  made  no  reference  in  her  will  to 
the  power  conferred  on  her  by' the  terms  of 
the  trust  deed  from  Henry  Bui  winkle;  nei- 
ther does  she  in  said  will  make  any  specific 
devise  of  the  said  realty  to  her  executor;  nei- 
ther is  the  property  mentioned  as  that  de- 
scribed in  the  said  trust  deed. 

"In  Bilderback  v.  Boyce,  supra,  the  English 
rale  is  stated  as  follows:  The  court  will  in- 
fer an  intent  to  execute  a  power  in  only 
three  cases:  *First.  Where  there  was  some 
reference  in  the  will  or  other  instrument  to 
the  power.  Second.  Or  reference  to  the  prop- 
erty which  is  the  subject  on  which  it  is  to  be 
executed.  Third.  Or  where  the  provision  in 
the  will  would  have  no  operation,  except  as 
an  execution  of  the  power/    In  the  same  case 


our  Supreme  Court  (sald  that.  If  there  was 
any  distinct  American  doctrine  on  the  sub- 
ject, it  was  well  stated  by  Judge  Story  as 
follows:  *The  authorities  on  this  subject 
may  not  all  be  easily  i^econcilable  with  each 
other;  but  the  prlncip^  furnished  by  them, 
however  occasionally  misapplied,  is  never  de- 
parted from ;  that,  if  the  donee  of  the  power 
intends  to  execute  the  power,  that  intention, 
however  manifested,  whether  directly  or  in- 
directly, positively  or  by  Just  implication, 
will  make  the  execution  va^id  and  operative. 
I  agree  that  the  Intention  to  exercise  the 
power  must  be  apparent  anO  dear,  so  that 
the  transaction  is  not  fairly  susceptible  of 
any  other  interpretation.  If  it  is  doubtful 
under  all  the  circumstances,  then  that  doubt 
will  prevent  it  from  being  deemed  an  execu- 
tion of  the  power.' 

"Mr.  Justice  McGowan,  speaking  for  the 
whole  court,  says  of  the  above  statement: 
'We  are  content  to  take  this  as  the  niisult  of 
all  the  American  authorities  which  declare 
that  the  intention  to  execute  be  apparent  and 
clear,  so  that  the  transaction  is  not  fKrly 
susceptible  of  any  other  interpretation.' 

"The  Bnglish  rule  above  referred  to  was 
approved  and  followed  by  our  Supreme  Court 
in  Dick  V.  Harby,  48  S.  O.  516,  26  S.  B.  900. 
Now,  applying  the  third  proposition  embod- 
ied in  the  English  rule,  as  stated  above,  U 
the  will  of  Christina  P.  Le  Bleux,  the  provi- 
sion that  the  executor  should  sell  her  rea? 
estate  will  have  no  operation  whatsoever, 
except  as  an  execution  of  the  power  con- 
ferred by  the  said  trust  deed,  because  Chris- 
tina had  no  other  real  estate,  except  the 
215-acre  tract  mentioned  above.  Applying 
the  American  doctrine  adopted  by  the  court 
in  Bilderback  v.  Boyce,  supra.  It  seems  to  me 
that  the  intention  to  execute  the  power  is 
both  apparent  and  clear,  and  is  not  suscepti- 
ble of  any  other  interpretation.  The  provi- 
sion In  the  third  clause  of  the  will  referred 
to,  directing  the  executor  to  sell  the  real  es- 
tate of  the  testatrix,  will  be  utterly  meaning- 
less, unless  we  imply  in  said  clause  the  iui 
tent  ion  of  the  testatrix  to  execute  the  powei 
conferred  on  her  by  the  terms  of  the  Bui* 
winkle  deed. 

[2]  "Again,  no  estate  in  the  realty  is  con- 
ferred upon  the  executor  in  direct  terms  by 
the  testatrix;  but,  in  a  case  such  as  we  now 
have  under  consideration,  I  do  not  think  it  can 
be  doubted  that,  where  an  executor  is  directed 
by  the  testatrix  to  sell  or  make  other  dlspo« 
sltlon  of  her  real  estate,  the  law  will  imply 
in  the  testatrix  an  intent  to  bestow  on  the 
executor  whatever  estate  or  interest  in  such 
realty  is  necessary  to  enable  him  to  carry 
out  the  provisions  of  the  will. 

"In  the  case  at  bar,  the  executor  is  direct- 
ed to  sell  the  real  estate,  and  is  given  power 
to  execute  titles  to  same.  These  provisions 
by  implication  certainly  vested  the  fee  to  the 
real  estate  in  the  exiecutor,  because  without 
it  he  could  not  sell  and  make  good  title. 
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"I  haye  not  made  any  extensive  research 
of  the  authorities  in  this  case,  because  the 
solution  of  the  problem  involved  seems  so 
clear  to  me  that  I  do  not  think  it  necessary 
to  do  so.  I  therefore  answer  both  of  the 
questions  put  to  me  by  the  parties  to  this 
controversy  in  the  affirmative,  and  it  is  or- 
dered: That  the  said  Fannie  B.  Thompson 
do  accept  and  take  the  title  of  the  plaintifC 
conveying  the  said  property  to  her  in  fee 
simple,  and  that  she  do  pay  to  said  plaintlfC 
the  sum  of  $3,100,  the  purchase  price  Of  said 
property." 

Legare  Walker,  of  SummervUle,  for  appel- 
lant Logan  &  Grace,  of  Charleston,  for  re- 
spondent 

WATTS,  J.  For  the  satisfactory  reasons 
set  out  by  his  honor  Judge  Rice  in  the  cir- 
cuit decree,  it  is  the  Judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be 
affirmed. 

(93  S.  G.  678) 

CITY  OF  GREENVILLE  v.  GREEN. 

(Supreme  Court  of  South  Carolina.    March  14, 

1913.) 

1.  Cbihinal  Law  ({  675*)— Admibsibiutt  of 
evidengs— ouhulativb  evidence. 

In  a  prosecution  for  unlawful  storage  of 
liquor,  where  defendant  testified  as  to  the  cir- 
cumstances of  his  possession,  a  bill  of  goods, 
merely  corroborative  of  such  evidence,  was  in- 
admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  850,  1607;  Dec.  Dig.  § 
675.*] 

2.  Municipal  Cobpobations  (§  642^)— Appeal 
— Conclusiveness  of  Finding& 

A  finding  of  fact  by  a  recorder  concurred 
to  by  the  circuit  judge  will  not  be  disturbed 
by  the  Supreme  Court  if  there  is  any  testimony 
to  sustain  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1412-1415;  Dec. 
Dig.  I  642.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  J.  W.  De  Vore^  Judga 

•*To  be  officially  reported.** 

John  Green  was  prosecuted  by  the  City  of 
Greenville,  and  convicted  of  unlawfully  stor- 
ing liquor,  and  he  appeals. .  Affirmed. 

H.  H.  Harris,  of  Greenville,  for  appellant 
B.  F.  Martin,  of  Greenville,  for  respondent 

WATT^  J.  The  appellant  was  convicted 
before  R.  F.  Watson,  Esq.,  dty  recorder  for 
the  dty  of  Greenville,  on  the  charge  of  stor- 
ing liquor  in  violation  of  law,  and  sentenced 
by  the  recorder.  An  appeal  was  taken  to 
the  circuit  court  for  Greenville  county  and 
dismissed,  after  a  full  hearing,  by  his  honor. 
Judge  De  Yore.  An  appeal  was  then  taken 
to  this  court,  and  the  appeal  raises  two  ques- 
tions. First  Was  it  error  for  the  dty  re- 
corder to  refuse  to  allow  the  bill  of  goods 


to  be  introduced  In  evidence?  Second.  Are 
the  stated  facts  suffident  to  sustain  a  con- 
viction upon  the  charge  of  storing  whisky? 

[1]  As  to  the  first  exception,  the  defendant 
was  sworn  in  his  defense,  and  testified  as  to 
how  he  was  in  possession  of  the  Uquor,  and 
all  of  the  drcumstances  of  his  possession, 
and  the  bill,  offered  in  evidence  and  ruled 
out,  was  merely  corroborative  of  the  parol 
evidence  given  by  the  defendant,  and  the  rul- 
ing of  the  recorder  was  not  error.  This  ex- 
ception is  overruled. 

[2]  As  to  the  second  exception,  the  record- 
er and  the  drcuit  Judge  concurred  in  thdr 
findings  of  fact,  and  this  court  will  not  dis- 
turb that  finding  where  there  is  any  testi- 
mony to  sustain  it,  and  there  is  such  testimo- 
ny here.  State  v.  Powell,  91  S.  C.  6,  73  S.  C. 
1017;  Matthews  y.  Industrial  Lum.  Co.,  91 
S.  C.  568,  75  S.  B.  171, 

Judgment  affirmed. 

GARY,  C.  J.,  and  WOODS,  HYDRIOK, 
and  FRASBR,  JJ.,  concur. 


(M  s.  a  12» 

ELLIOTT  V.  ATLANTIC  COAST  LINE 

R.  CO. 

(Supreme  Court  of  South  Carolina.    BCarch  2l2, 

1913.) 

On  rehearing.     Former  oi^nlon  reversed* 
and  Judgment  of  lower  court  afiarmed. 
For  former  opinion,  see  75  S.  E.  886. 

PER  CURIAM.  Heretofore  the  judgment 
of  this  court  was  rendered  by  Associate  Jus- 
tice WATTS,  as  the  organ  of  the  court,  re- 
versing the  Judgment  of  the  drcuit  court, 
and  remanding  the  cause  fojr  a  new  trial. 
Within  10  days  ensuing,  and  before  our  Judg- 
ment had  been  remitted  to  the  circuit  court, 
the  respondent  obtained  an  order  for  the 
stay  of  the  remittitur  imtil  it  could  perfect  its 
appeal  to  the  Supreme  Court  of  the  United 
States,  or  until  their  petition  for  a  rehearing 
could  be  had.  The  appellant's  counsel  con- 
sented to  a  rehearing. 

Since  the  Judguient  of  our  court  has  been 
rendered,  the  Supreme  Court  of  the  United 
States  by  three  opinions,  filed  on  January  6, 
1913,  in  the  cases  of  Adams  Express  Co., 
Plaintiff  in  Error,  v.  Cronlngef ,  226  U.   S. 

491,  33  Sup.  Ct  148,  57  L.  Ed.  ,  Chicago 

&  St  Paul,  Minneapolis  &  Omaha  Railway 
Co.,  Petitioner,  v.  Latta,  226  U.  S.  519,  33 
Sup.  Ct  155,  57  L.  Ed.  — ,  and  Chicago, 
Burlington  &  Quincy  Railway  Co.,  Plaintiff 
in  Error,  v.  Miller,  226  U.  S.  513,  33  Sup.  Ct 
155,  57  L.  E3d.  — ,  have  decided  contrary  to 
the  law  as  laid  down  by  this  court,  and  have 
dedded  as  contended  for  by  the  respondents. 
We  are  bound  by  these  dedsions,  and  the 
Judgment  of  this  court  is  that  the  Judgment 
of  the  drcuit  court  be  affirmed^ 


•For  otter 
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STATE   ▼.    PARNELL. 

(Supreme  Court  of  South  Carolina.    March  15. 

1913.) 

1.  Aqrioultubb  (I  16*)— Illegal  Tbaffio  in 
Seed  Cotton  —  **Tbaffic"  —  "E3n gaged  in 
Traffic  ** 

Section  1  of  the  act  of  February  18,  1005 
(24  St  at  Large,  p.  912),  to  regulate  the  traffic 
in  seed  cotton  and  unpacked  unt  cotton,  pro- 
hibits traffic  in  seed  cotton  by  purchase,  barter, 
or  exchange.  Section  2  provides  for  issuing  li- 
censes to  traffic  in  such  cotton.  Section  3  re- 
quires persons  in  the  traffic  to  keep  in  a  book 
records  relating  thereto.  Section  4  makes 
guilty  of  a  misdemeanor  any  person  who  shall 
engage  in  the  traffic  without  a  license,  or  be- 
tween the  hours  of  sunset  and  sunrise.  The 
words  ''engage  in  traffic"  do  not  otherwise  ap- 
pear therein.  The  act  was  drawn  from  prior 
acts  in  which  the  word  "traffic"  alone  appear- 
ed. Held,  that  the  words  "traffic"  and  "en- 
gaged in  traffic"  are  used  interchangeably,  and 
mean  the  same  thing  therein. 

[Ed.  Note.~For  other  cases,  see  Agriculture, 
Cent  Dig.  |!  50,  51 ;    Dec.  Dig.  |  16.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2392-2394 ;  voL  8»  pp.  7649-7t551 ; 
voL  8^  pp.  7055,  7056.] 

2.  Agbicxtlture  (§  16*)— Illegal  Saub  of 
PBODUCT&— Intent  as  Element  of  Gbime— 
Act  Pbohibited  by  Statute. 

One  who  sold  seed  cotton  in  violation  of 
Act  Feb.  18^  1905  (24  St  at  Large,  p.  912), 
which  simply  forbids  the  sale  without  qualifi- 
cation, is  liable  thereunder,  regardless  of  wheth- 
er he  intended  to  violate  tne  law. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  |§  50,  51;    Dec.  Dig.  §  16.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Williamsburg  County;  JolinS.Wil- 
6011,  Judge. 

"To  be  officially  reported/* 

Hoyt  Pamell  was  convicted  of  unlawful- 
ly trafficking  in  seed  cotton,  and  he  appeals. 
Appeal  dismissed. 

Kelley  &  Hinds,  of  Klngstree,  for  appellant 
P.  H.  StoU,  SoL,  of  Kingstree,  for  the  State. 

GART,  O.  J.  The  defendant  was  convlc^ 
ed  under  an  indictment  charging  him  with 
unlawfully  trafficking  in  seed  cotton  with- 
in the  prohibited  period  without  a  license; 
also,  with  unlawfully  trafficking  in  seed  cot- 
ton between  the  hours  of  sunset  and  sunrise. 
He  appealed  from  the  sentence  imposed  upon 
him  by  the  court 

[1]  The  defendant  requested  his  honor,  the 
presiding  Judge,  to  charge  the  jury  as  fol- 
lows: "In  order  to  determine  whether  or 
not  the  acts  committed  come  within  the 
wording  of  the  statute.  It  is  necessary  to 
give  attention  to  the  phraseology  herein 
used.  The  statute  provides  that  *any  per- 
son who  shall  engage  in  the  traffic  in  seed 
cotton  ^  *  ^  without  license,  as  herein 
provided,  or  between  the  hours  of  sunset  and 
sunrise  ^  ^  ^  shall  be  guilty  of  a  misde- 
meanor.' The  word  'engage*  means  to  'car- 
ry on.*  15  Cyc.  1047.  The  word  'traffic* 
means  'the  business  or  employment  of  buy- 
ing and  selling.'    38  Gyc  934,  and  citations. 


Therefore,  'to  engage  in  the  traffic  In  seed 
cotton,'  one  must  carry  on  the  business  of 
buying  knd  selling  seed  cotton.  Therefore  a 
single  act  could  not  be  in  violation  of  the 
statute,  and  if  you  find  that  the  defendant 
did  buy  seed  cotton  once  or  twice  without 
a  license,  or  between  sunset  and  sunrise,  but 
did  not  make  it  a  business  of  so  buying  and 
selling  seed  cotton,  you  must  find  him  not 
guilty.**  The  circuit  judge  refused  the  re- 
quest; and  we  proceed  to  the  consideration 
of  the  exception,  assigning  error  In  'this 
respect 

In  1877  an  act  was  passed  entitled,  ''An 
act  to  prohibit  the  sale  of  seed  cotton,  be- 
tween the  time  of  the  setting  and  the  rising 
of  the  sun,  and  to  regulate  the  sale  of  seed 
cotton,**  which  provided:  "That  on  and  aft- 
er the  passage  of  this  act,  it  shall  not  be 
lawful  for  any  person,  to  buy  or  sell,  or  re- 
ceive by  way  of  barter,  exchange  or  traffic 
of  any  sort,  any  seed  cotton,  between  the 
hours  of  sundown  and  sunrise,  of  any  day.*' 
16  St  at  Large,  p.  266.  In  1880  an  act  was 
passed  striking  out  the  last  three  words,  to 
wit,  "of  any  day,**  and  said  act,  as  amended 
in  1880,  was  Incorporated  In  the  Criminal 
Code  of  1902  as  section  341.  In  1887  an  act 
was  passed  entitled,  "An  act  to  regulate  the 
traffic  in  seed  cotton  In  the  counties  of  Abbe- 
ville. ♦  ♦  ♦"  Act  Dec  19,  1887  (19  St 
at  Large,  p.  795).  The  words  "engage  in 
the  traffic**  are  not  mentioned  in  said  act, 
whose  provisions  are  substantially  incorpo- 
rated In  the  act  of  1905,  entitled,  "An  act 
to  regulate  the  traffic  in  seed  cotton  and 
unpacked  lint  cotton.**  Act  Feb.  18,  1905 
(24  St  at  Large,  p.  912). 

The  provisions  of  the  last-mentioned  act 
are  as  follows  (except  as  amended  thereaft- 
er in  certain  particulars,  not  material  to 
the  question  under  consideration): 

Seictlon  1:  "The  traffic  in  seed  cotton 
♦  ♦  ♦  by  purchase,  barter  or  excliange 
^  ^  ^  is  hereby  declared  against  the  pub- 
lic welfare,  and  is  prohibited." 

Section  2:  "The  clerks  of  the  courts  of 
common  pleas  are  authorized  and  empower- 
ed to  Issue  licenses,  to  traffic  In  seed  cot- 
ton ♦  ♦  ♦  by  purchase,  barter  or  ex- 
change.   ♦    •    ♦»» 

Section  8:  "All  persons  In  the  traffic  In 
seed  cotton  ^  ^  ^  are  required  to  keep 
legibly  written  in  a  book,  which  shall  be 
open  to  public  inspection,  the  name  of  the 
person  or  persons,  from  whom  they  purchase, 
or  receive  by  way  of  barter,  exchange  or 
traffic  of  any  sort,  any  seed  cotton,  t  «  ^ 
with  the  number  of  pounds  and  date  of  pur- 
chase." 

Section  4:  "Any  person  who'  shall  en- 
gage in  the  traffic  in  seed  cotton,  ^  •  ^ 
without  a  license  as  herein  provided,  or  be- 
tween the  hours  of  sunset  and  sunrise, 
^  ^  ^  shall  be  deemed  grullty  of  a  misde- 
meanor, and  on  conviction  shall  be  punished 
by  a  fine.    ♦    ♦    ♦ »' 


Ver  oth«r  oams  ■••  ume  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Seriw  *  Rep'r  Indezw 


720 


77  SOUTHEASTERN  REPORTEB 


(&a 


Section  0:  (Not  material  to  the  question 
under  consideration.) 

Section  6:  "All  acts  and  parts  of  acts  in- 
consistent with  this  act  be,  and  the  same 
are  hereby  repealed." 

Conceding  that  the  words,  "engaged  in 
traffic,"  ordinarily  hare  the  meaning  for. 
which  the  appellant  contends,  the  vital  quea- 
tfon  is  whether  they  must  be  so  Interpreted 
in  the  present  case.  The  interpretation  for 
which  the  appellant  contends,  in  the  request 
to  charge  hereinbefore  mentioned,  would  have 
been  inapplicable  to  the  act  of  1887,  as  it 
provides  that  it  shall  not  be  lawful  for  any 
person  "to  buy,  sell,  or  receive  by  way  of 
barter,  exchange,  or  traffic  of  any  sort,  any 
seed  cotton  between  the  hours  of  sundown 
and  sunrise."  And,  as  already  mentioned, 
the  words,  "engaged  in  traffic,'*  do  not  ap- 
pear in  the  act  of  1887. 

Let  us  now  turn  to  the  act  of  1005.  In 
section  1  the  word  "traffic**  alone  appears. 
Section  2  provides  that  the  clerks  of  the 
courts  are  authorized  to  issue  licenses  to 
"traffic**  in  seed  cotton.  Section  3  contains 
the  provision  that  all  persons  in  the  "traf- 
fic** in  seed  cotton  shall  keep  the  book  there- 
in mentioned.  Section  4  provides  that  all 
persons  who  shall  "engage  in  the  traffic*'  in 
^  aeed  cotton,  without  license,  "as  therein  pro- 
vided, shall  be  deemed  guilty  of  a  misde- 
meanor.*' Turning  to  section  2,  we  find  it 
states  that  the  licenses  are  permitted  to  be 
issued  "to  traffic  in  seed  cotton,  by  purchase, 
barter  or  exchange,**  and  not  "to  engage  in 
the  traffic  in  seed  cotton.**  It  wlU  also  be 
observed  that  neither  the  title  of  the  act 
of  1877,  nor  the  title  of  the  act  of  1887,  nor 
the  title  of  the  act  of  1905,  contains  the 
words,  "engaged  in  the  traffic,"  the  latter 
two  acts  simply  using  the  word  "traffic.** 
There  is  no  reasonable  ground  for  supposing 
that  the  act  of  1005  intended  to  change  the 
meaning  of  the  word  "traffic,"  as  used  in 
the  act  of  1887;  otherwise  it  would  have 
used  the  words  "engaged  in  the  traffic,*' 
nrherever  the  word  "traffic"  appears  in  the 
statute,  and  not  have  used  those  words  in 
section  4  alone;  and  especially  would  they 
have  been  used  in  section  2,  for  the  reason 
that,  if  ttie  words  "traffic"  and  "engaged 
in  traffic*'  are  to  be  construed  as  having  a 
difTerent  meaning  In  the  act,  then  the  sec- 


tion conferring  the  power  to  issue  licenses 
and  the  section  penalizing  the  offense  are  in- 
consistent, which  it  is  presumed  was  not  the 
Intention  of  the  Legislature.  Our  conclusion 
is  that  the  words  "traffic*'  and  "engaged  in 
traffic"  were  used  interchangeably,  and  were 
Intended  to  have  the  same  meaning.  The 
exceptions  raising  this  question  are  ov^- 
ruled. 

[2]  The  next  question  for  consideration  is 
whether  there  was  error  on  the  part  of  the 
circuit  judge  in  refusing  to  charge  that  the 
jury  could  not  find  a  verdict  against  the  de- 
fendant, if  he  sold  the  seed  cotton  at  the 
time  mentioned  In  the  indictment,  without 
intending  to  violate  the  law.  In  the  case  of 
State  V.  Reeder,  36  S.  O.  497,  15  S.  E.  544, 
the  defendant  was  convicted  for  selling  cer- 
tain personal  property  covered  by  a  li^i; 
and  appealed  from  the  sentence  imposed  up- 
on him.  In  that  case  his  honor,  the  presid- 
ing judge,  charged  the  jury  that  "the  motive 
and  intent  is  not  a  matter  of  inquiry;  it  is 
the  act,  it  is  the  fact  If  he  sells  it,  know- 
ing that  the  superior  lien  exists,  and  gets  it 
out  of  the  way,  that  implies  fraud.**  In 
considering  whether  there  was  error  in  said 
charge,  Mr.  Chief  Justice  Mclver,  who  deliv- 
ered the  opinion  of  the  court,  used  the  fol- 
lowing language:  "It  will  be  observed  that 
this  statute,  unlike  many  other  p&ial  stat- 
utes, contained  no  language  Implying  that 
the  act  forbidden  must  be  done  willfully  or 
maliciously,  or  with  intent  to  defraud.  In  or- 
der to  make  it  criminal;  but  it  simply  for- 
bids the  doing  of  a  certain  act,  without 
any  words  of  qualification  whatever,  and,  in 
the  absaice  of  any  such  words,  the  court 
has  no  power  to  supply  them.  ^  ^  • 
Courts  are  not  at  liberty  to  disregard  such 
plain  mandate  of  the  lawmaking  power  by 
Interpolating,  into  the  statute,  by  construc- 
tion, other  provisions  than  those  which  the 
Legislature  has  seen  fit  to  make.**  This 
pHnclple  has  been  affirmed  In  the  cases  of 
State  V.  Assmann,  46  S.  C.  554,  24  S.  E.  673 ; 
State  T.  Westmoreland,  76  S.  C.  145,  56  S.  E. 
673,  8  L.  R.  A.  (N.  S.)  842;  State  v.  Boyer, 
86  S.  C.  260,  68  S.  Bl  573,  and  is  conclusive 
of  the  question  under  consideration. 

Appeal  dismissed. 

WOODS,  HYDRIOK,  WATTS,  and  ITBA- 
SER,  JJ.,  coneor. 
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STATE  T.  MARTIN. 


(Supreme  Court  of  South  Carolina.    March  29, 

1913.) 

1.  CsiMiNAi,  Law  (§  761*)  —  Chabgbs  —  As- 
sumption OF  Undisputed  Facts. 

In  a  prosecution  for  homicide,  where  all 
the  testimony  showed  that  accused  shot  deceas- 
ed, and  there  was  no  dispute  on  that  issue,  the 
court  could  properly  assume  it  as  a  fact  in  the 
cbarjre  without  violating  the  constitutional  in- 
hibition. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1731,  1738,  1754-1704, 
1771 ;  Dec.  Dig.  |  761  ;♦  Homicide,  Cent.  Dig. 
§  582.] 

2.  Criminal   IjAW    (§   364^)— 13videncb>-Res 

GESTiC. 

Where  accused  after  shooting  deceased,  in 
the  presence  of  several,  pointed  his  weapon  at 
them,  and  told  them  not  to  leave  the  room,  evi- 
dence of  those  statements,  though  made  as  much 
as  10  minutes  after  the  killing,  is  admissible 
as  part  of  the  res  gestae,  as  tending  to  show  ac- 
cused's attitude  of  mind,  for,  while  declarations 
to  be  admissible  as  res  gestte  must  be  contem- 
poraneous, they  are  not  required  to  be  concur- 
rent in  point  of  time;  so  long  as  they  spring 
out  of  the  transaction  and  explain  it,  are 
spontaneous,  and  so  near  to  it  as  to  preclude 
the  idea  of  deliberate  design. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  805,  806-810,  813,  816-818; 
Dec.  Dig.  {  364.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Richland  County;  Ernest  Gary, 
Judge. 

William  Ft  Martin  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Christie  Benet  and  R.  H.  Welch,  both  of 
Columbia,  for  appellant.  W.  H.  Cobb,  SoL, 
of  Columbia,  for  the  State. 


WOODS,  J.  The  defendant  was  convicted 
of  the  crime  of  manslaughter  in  shooting  to 
death  James  F.  Harris.  The  appeal  raises 
only  two  points:  First,  was  the  circuit  judge 
fin  error  in  assuming  in  his  charge  that  the 
defendant  fired  the  fatal  shot;  and,  second, 
was  the  testimony  of  the  witness  S.  J.  Good- 
son  as  to  tlie  action  and  behavior  of  the 
defendant  after  the  shot  had  been  fired  prop- 
erly admitted  as  part  of  the  res  gest»? 

[1]  The  undisputed  evidence  showed  these 
facts:  The  deceased,  Harris,  and  several 
others  were  playing  cards  and  drinking  In  a 
room  In  the  boarding  house  kept  by  one 
Corey.  The  defendant  and  the  witness  D. 
M.  Dinsdale  came  Into  the  room  together, 
and  immediately  a  quarrel  ensued  between 
the  defendant  and  the  deceased,  which  was 
provoked  by  the  deceased  using  most  op- 
probrious epithets  to  the  defendant.  The 
witnesses  for  the  defense  testified  that  the 
deceased  attempted  to  strike  the  defendant 
with  a  chair,  and  that  the  defendant  had  re- 
treated to  the  wall  when  the  fatal  shot  was 
fired.  There  was  no  issue  made  by  the  evi- 
dence as  to  the  person  who  fired  the  shot. 
Mike  Berry,  a  witness  for  the  state,  testified 


directly  that  the  defendant  shot  the  deceas- 
-ed.  No  other  person  in  the  room  had  any 
quarrel,  or  made  any  hostile  demonstrations, 
and  the  defendant's  witness.  Beach,  testi- 
fied: "At  the  time  the  shot  was  fired,  I  did 
not  know  who  fired  the  shot;  I  heard  the 
shot  fired;  I  went  toward  the  door  and  got 
to  the  door;  when  I  turned  around,  I  saw 
Mr.  Martin  at  the  hall  door  with  a  gun  in 
his  hand,  and  Harris  was  just  sitting  down 
in  the  chair  I  had  vacated.'*  It  is  not  a  vio- 
lation of  the  Constitution  for  the  trial  judge 
to  assume  as  a  fact  that  which  was  admitted 
or  proved  beyond  dispute  by  the  witnesses 
on  both  sides.  State  v.  Du  Rant,  87  S.  C. 
532,  70  S.  E.  306. 

[2]  The  second  point  \a  equally  untenable. 
The  following  extract  from  the  record  indi- 
cates the  evidence  objected  to :  *'Q.  Did  you 
see  any  one  doing  the  shooting?  A.  No,  sir. 
Q.  Just  after  the  shot?  A.  We  all  got  up. 
Q.  Whom  did  you  see,  If  any  one?  A.  Mr. 
Martin.  He  had  walked  around  the  corner 
Uke  that  [indicating].  We  all  got  up  from 
behind  the  chairs.  Q.  What  was  Mr.  Har- 
ris doing?  A.  Standing  up  to  the  right  of 
me.  Q.  What  did  Mr.  Martin  say  or  do 
when  he  walked  in  the  corner?  A.  He  flash- 
ed his  gun  around,  and  said,  *Don't  none  of 
you  move.'  Q.  How  long  did  he  stay  in  that 
attitude?  A.  Something  like  five  or  ten  min- 
utes. Q.  What  did  you  all  do?  A.  I  stepped 
behind  the  chair  that  way  [Indicating].  I 
reached  hold  of  the  knob  of  the  door  to  open 
the  door,  and  he  flashed  his  gun  on  me — 
Mr.  Beriet:  We  object;  this  is  five  or  ten 
minutes  after  the  shooting.  The  Solicitor: 
Any  conversation  occurring  in  that  room 
ten  minutes  after  the  shooting  is  competent 
The  Court:  I  think  that  is  a  part  of  the 
res  gestae.  I  think  it  competent.  Note  ex- 
ception. The  Solicitor:  You  are  certain 
about  the  time?  A.  No,  sir;  might  have 
been  less,  might  not  have  been  more  than 
two  minutes  or  more;  I  got  my  hand  on 
the  knob  of  the  door  and  he  fiashed  the  gun 
on  me.  He  says,  'Don't  you  move,  I  will 
blow  your  heart  out.'  I  said,  'Partner,  for- 
get it*  I  was  opening  the  door  all  the  time 
I  was  talking.  I  said,  'Forget  it,  I  want  a 
drink  of  water.'  I  opened  the  door,  went  to 
my  room,  and  got  the  drink  of  water."  The 
language  and  behavior  of  the  defendant  at 
the  time  of  the  shooting,  or  immediately  aft- 
erwards, showing  his  attitude  of  aggression 
or  of  regret,  clearly  tended  to  enlighten  the 
jury  on  the  issue  as  to  whether  the  shooting 
was  done  with  malice,  or  in  heat  and  pas- 
sion, or  In  self-defense. 

''To  make  declarations  admissible  as  a  part 
of  the  res  gestte,  they  must  be  contempora- 
neous with  the  main  fact;  but,  in  order  to  be 
contemporaneous,  they  are  not  required  to  be 
concurrent  in  point  of  time.  If  the  declara- 
tions spring  out  of  the  transaction,  if  they 
elucidate  it,  if  they  are  voluntary  and  spon- 
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taneous»  and  if  they  are  made  at  a  time  so 
near  to  it  as  to  reasonably  preclude  the  idea 
of  deliberate  design,  they  are  then  to  be  re- 
garded as  contemporaneous.**  State  v.  Belch- 
er, 13  S.  0.  459;  State  y.  Arnold,  47  S.  C. 
9,  24  S.  E.  926,  68  Am.  St  Rep.  867 ;  State 
v.  McDaniel,  68  S.  G.  304,  47  S.  E.  384,  102 
Am.  St.  Rep.  661. 
Affirmed. 

GARY,   C.   J.,   and  HYDRIOK,   WATTS, 
and  FRASER,  JJ.,  concur. 


(M  s.  C.  125) 

THOMAS  y.  ATKINSON. 

(Supreme  Gourt  of  South  Oarolina.    March  21. 

1913.) 

1.  GoNTRACTS  (8  187*)  —  Actions  —  Pabtieb— 

GONTBACT  FOB   BENEFIT    OF  ThIBD    PeBSON. 

Where  insurance  agent  agreed  with  insur- 
ed that  the  agent*s  commissions  would  be  paid 
to  plaintiff,  and  pursuant  to  such  agreement  de- 
llTered  to  insured  checks  payable  to  plaintiff 
for  such  commissions,  whicn  insured  refused  to 
deliver  to  plaintiff,  and  finally  returned  to  the 
agent,  plaintiff  was  entitled  to  sue  insured  for 
the  checks  or  their  value  as  the  one  for  whose 
benefit  the  contract  was  made,  since,  even 
though  he  was  ignorant  of  the  transaction,  his 
right  and  title  became  fixed  and  absolute  when 
the  checks  were  delivered  to  insured,  and  could 
not  be  affected  thereafter  by  any  agreement  be- 
tween insured  and  the  agent 

[Ed.  Note.— For  other  cases,  see  Gontracts, 
Cent  Dig.  S§  798-807;  Dec.  Dig.  {  187.*] 

2.  Appeal  and  Ebbob  (|  173*)  ^  Review  — 
Questions  Not  Raised  Below. 

Where  an  insurance  agent  agreed  with  in- 
sured that  the  agent's  commissions  would  be 
paid  to  plaintiff,  who  was  the  agent  for  another 
company,  and  pursuant  to  such  agreement  de- 
livered the  commissions  to  insured,  in  an  action 
against  insured  to  recover  such  commissions, 
the  point  that  plaintiff  was  not  the  agent  of  the 
company  which  issued  the  policy,  because  he 
had  not  obtained  a  license  or  notified  the  in- 
surance commissioner  of  his  appointment  as  re- 
Quired  by  statute,  could  not  be  raised  for  the 
first  time  in  the  Supreme  Court,  as  only  juris- 
dictional questions  can  be  raised  unless  pre- 
sented below. 

PE3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1079-1120;  Dec.  Dig.  § 
173.*] 

8.  INSUBANCB  (§  84*)  —  Insubance  Agbntb— 
Actions  fob  Commissions— Defenses. 
In  an  insurance  agent's  action  for  commis- 
sions on  a  policy  written  by  another  agent,  pur- 
suant to  an  agreement  that  they  should  be  paid 
to  plaintiff,  the  fact  that  plaintiff  was  not  an 
agent  of  the  insurer,  because  he  had  not  obtain- 
ed a  license  and  notified  the  insurance  commis- 
sioner oif  his  appointment,  as  required  by  stat- 
ute, were  matters  of  defense  not  available  to 
defendant  unless  pleaded. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  111-114 ;  Dec  Dig.  §  84.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Geo.  W.  Gage,  Judge. 

"To  be  officially  reported." 

Action  by  H.  6.  Thomas  against  Chris- 
toplier  Atkinson.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 


Clark  ft  Clark  and  J.  G.  Townsend,  all  of 
Columbia,  for  appellant  Rembert  &  Hon 
teith,  of  Columbia,  for  respondait. 

HYDRICK,  J.  The  plaintiff,  an  insurance 
agent,  solicited  the  defendant  for  a  policy, 
which  was  procured  in  a  company  represent- 
ed by  plaintiff,  but  defendant  declined  to 
take  the  policy,  because  he  was  not  satisfied 
with  the  premium.  Defendant  afterwards 
applied  to  Mr.  R.  J.  Blalock,  the  general 
agent  of  another  company,  and  took  a  policy 
in  his  company;  he  agreeing,  at  defendant's 
request,  that  plaintiff  should  have  the  agent's 
commissions.  In  pursuance  of  this  agree- 
ment, Blalock  sent  defendant  two  checks  pay- 
able to  plaintiff's  order,  one  for  $45,  the  oth- 
er for  $55.66.  Defendant  notified  plaintiff 
of  the  receipt  of  the  checks,  but  stated  that 
he  would  expect  him  to  indorse  the  one  for 
$45  to  the  Columbia  Supply  Company,  of 
which  defendant  was  manager,  in  settlement 
of  an  account  which  plaintiff  owed  the  com- 
pany. Defendant  also  requested  plaintiff,  as 
a  favor,  to  exchange  his  telephone  number, 
140,  for  the  Columbia  Supply  Company's 
number,  123,  in  order  that  the  company  might 
have  the  advantage  of  having  consecutive 
numbers;  and,  upon  plaintiff's  declining  to 
comply  with  this  request,  defendant  refused 
to  deliver  the  checks  to  him.  After  refusal 
of  several  demands  by  plaintiff  upon  him 
for  the  checks,  defendant  returned  them  to 
Mr.  Blalock.  This  action  was  brought  to  re- 
cover the  checks,  or  the  value  thereof,  and, 
from  Judgment  in  f&vor  of  plaintiff,  defend- 
ant appealed. 

[1]  There  is  no  doubt  of  plaintiiTs  right 
to  recover.  When  Blalock  delivered  the 
checks  to  defendant  for  plaintiff,  the  title  to 
them  passed  to  plaintiff,  and,  even  though 
he  was  ignorant  of  the  transaction,  liis  right 
and  title  became  fixed  and  absolute,  and 
could  not  thereafter  be  affected  by  the  de- 
fendant or  by  Blalock  or  by  any  agreement 
between  them.  The  principles  which  control 
the  decision  have  been  announced  so  often 
that  we  need  only  refer  to  the  cases. 

In  Duncan  v.  Moon,  Dud.  833,  the  court 
said:  "Generally  it  may  be  laid  down  as  a 
rule  that  one  for  whose  benefit  a  contract  is 
made  may  maintain  an  action  upon  it  As  in 
the  familiar  case  where  A.  pays  money  to 
B.  for  the  use  of  C,  there  C.  may  maintain 
an  action  against  6.,  although  he  may  have 
been,  at  the  time  of  the  transaction,  ignorant 
of  the  whole  matter." 

In  Thompson  v.  Gordon,  8  Strob.  109,  it 
was  said:  "A  gift  executed  by  delivery  can- 
not be  revoked  either  in  part  or  entirely.  By 
the  delivery  of  a  chattel  to  one  as  a  gift  to 
another,  the  title  of  the  donor  is  transferred 
to  the  donee,  when  the  latter  assents  to  the 
gift" 

[2]  Appellant  contends  that  plaintiff  was 
not  entitled  to  recover  on  the  further  ground 
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that  It  appears  that  he  was  not  the  agent  of 
the  company  which  Issued  the  policy,  and 
because  it  does  not  appear  that  the  insur- 
ance laws  of  the  state  were  complied  with, 
in  that  it  does  not  appear  that  plaintiff  had 
obtained  a  license,  as  an  insurance  agent,  as 
required  by  se<?tion  2704,  Civil  Code  1912, 
before  he  could  lawfully  transact  business  as 
such,  or  that  he  had  been  appointed  the 
agent  of  the  company  represented  by  Mr. 
Blalock,  and  that  the  Insurance  commission- 
er had  been  notified  of  his  appointment,  as 
required  by  section  2710,  Civil  Code  1912, 
before  he  could  lawfully  do  business  as  such 
agept 

Tliere  is  nothing  in  the  record  upon  which 
this  contention  can  be  based,  except  the  ar- 
gument of  appellant's  attorney.  It  does  not 
appear  that  any  such  contention  was  made 
either  in  the  magistrate's  court,  which  was 
the  court  of  original  jurisdiction,  or,  on  ap- 
peal, in  the  circuit  court.  Therefore  that 
ground  of  defense  cannot  be  considered  by 
this  court,  for  we  have  held  too  often  to  re- 
quire citation  of  the  cases  that  we  cannot 
consider  any  point,  which  is  made  for  the 
first  time  in  this  court,  except  questions  as 
to  jurisdiction,  and  further  that  the  record 
on  appeal  to  this  court  must  show  that  the 
questions  raised  by  the  exceptions  were  pre- 
sented to  or  considered  by  the  circuit  court 
Stanford  v.  Cudd,  93  S.  C.  367,  76  S.  E.  986. 

So  far  as  the  record  in  this  case  shows 
anything  at  all  upon  this  issue,  it  shows  af- 
firmatively that  no  such  question  was  raised 
in  the  magistrate's  court,  for  it  shows  that 
defendant's  answer  was:  "A  general  denial, 
and  alleges  that  defendant  is  not  in  posses- 
sion of  the  checks,  and  is  under  no  obliga- 
tion for  the  amount  thereof,  or  for  any 
amount"  Nor  Is  there  any  evidence  that 
plaintiff  Is  not  a  regularly  licensed  agent 
Nor  does  any  exception  on  appeal  to  the  cir- 
cuit court  raise  this  question.  Therefore  we 
must  assume  that  the  question  was  raised 
for  the  first  time  in  this  court;  and  counsel 
for  respondent  say,  in  their  argument,  that 
such  Is  the  fact 

.  [3]  But,  aside  from  this,  it  is  matter  of 
defense  and  cannot  avail  defendant  without 
having  been  pleaded.  In  Herlock  v.  Riser, 
1  McCord,  481,  the  syllabus  reads:  "Where 
the  plaintiff  was  a  shopkeeper,  and  sued  de- 
fendant on  an  open  account  most  of  the 
items  of  which  were  for  spirituous  liquors, 
he  may  nevertheless  recover  his  account,  and 
his  books  are  admissible  to  prove  it  Nor  is 
he  bound  to  prove  that  he  had  a  license  to 
retail  spirituous  liquors."  The  same  point 
was  ruled  in  a  suit  on  a  note  given  to  a 
physician,  in  settlement  of  account  for  his 
services  (Barton  v.  Sutherland,  5  Rich.  67), 
and  in  a  suit  on  a  physician's  account  (Crane 
V.  McLaw,  12  Rich.  129).  The  opinion  in 
McConnell  v.  Kitchens,  20  S.  C.  430,  47  Am. 
Rep.   845,  relied  upon  by  appellant's  attor- 


ney, shows  that  the  defense  was  set  up  in 
the  answer  in  that  case. 
Affirmed. 

GARY,  O.  J.,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 


QM  8.  C.  426) 

ELLISON  et  al.  v.  GREENVILLE,  S.  ft 

A.  RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  15, 

1913.) 

1.  Eminent  Domain  (8  270*)— Notice  to 
Owner— Petition  by  Owner  fob  Compen- 
sation. 

Under  Civ.  Code  1912,  §  3292.  providing 
that  a  railroad  corporation  authorizea  to  con- 
struct a  railway  before  enteriog  on  land  for 
the  purpose  of  construction  shall  give  the  own- 
er thereof  notice  in  writing  that  it  requires  the 
land,  and  that  if  he  shall  not  within  30  days 
give  his  written  refusal  or  consent  it  shall  be 
presumed  that  such  consent  is  given,  and  sec- 
tion 3301,  providing  that,  in  case  an  owner 
shall  permit  the  railroad  to  enter  upon  its  con- 
struction without  previous  compensation,  he 
may  thereafter  petition  for  an  assessment 
thereof,  the  requirement  of  notice  is  with  a 
view  to  proceeding  to  assess  the  value  in  case 
of  refusal,  but  does  not  prevent  the  owner 
from  giving  permission  without  first  receiving 
previous  notice,  which  permission  may  be  in- 
terred from  facts  and  circumstances. 

[E3d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  706-716,  741 ;  Dec  Dig.  | 

270.*] 

2.  Eminent  Domain  (§  271*)— Rights  of 
Way— Action  fob  Damages— Evidence— 
Pebmission  of  Owner. 

In  an  action  against  a  railroad  for  dam- 
ages for  entering  upon  plaintiflfs  land  to  con- 
struct its  road,  held  to  show  that  it  entered  up- 
on the  land  by  consent  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Ont  Dig.  II  725-736,  741 ;  Dec.  Dig.  | 
271.*'] 

3.  Judgment  (|  199*)  — Triai«  of  Issues  — 
"Judgment  Non  Obstante  Veredicto." 

A  judgment  "non  obstante  veredicto*'  can 
be  rendered  onlv  for  a  plaintiff.  It  is  a  judg- 
ment on  the  pleadings  without  regard  to  the 
verdict,  and  a  judgment  upon  the  special  find- 
ings of  the  jury,  but  against  their  general  ver- 
dict, is  not  a  judgment  non  obstante  veredicto. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ||  367-375;   Dec.  Dig.  |  199.* 

For  other  definitions,  lee  Words  and  Phrases, 
vol.  5,  pp.  4819,  4820.] 

4.  Tbial  <|  333*)— Verdict— Amount  of  Gen- 
eral Verdict. 

In  an  action  against  a  railroad  for  dam- 
ages from  its  wrongful  entry  upon  plaintiff's 
land  before  acquiring  a  right  of  way.  where  the 
general  verdict  of  $1,250  for  plaintiff  was  based 
upon  the  theorv  that  it  entered  by  plaintiff's 
consent  in  consideration  of  which  it  agreed  to 
pay  |750,  recoverable  only  upon  the  assumption 
that  the  agreement  between  the  parties  was 
valid,  and  also  upon  the  theory  that  the  writ- 
ing executed  by  plaintiff  conveying  the  right  of 
way  to  the  railroad  was  void  so  that  its  entry 
made  it  a  trespasser,  and  where  the  special  ver- 
dict showed  that  there  was  no  fraud,  a  general 
verdict  in  excess  of  the  $750  which  defendant 
had  agreed  to  pay  was  error. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  784,  786 ;    Dec.  Dig.  |  333.*] 
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5,  Eminent  Doiulin  (|  307*)—Vebdiot— Spe- 
cial Findings— iNcoNsiSTENOT. 

Where  the  complaint  alleged  and  the  an- 
swer admitted  that  plaintiff,  suing  for  damages 
for  the  wrongful  appropriation  of  land  by  de- 
fendant railroad  company,  had  consented  to 
such  appropriation  on  defendant's  agreement  to 
pay  him  $750,  a  verdict  for  |1,250,  which  the 
jury  stated  included  the  $750,  was  not  to  the 
extent  of  the  $750  inconsistent  with  a  special 
verdict  that  defendant  was  not  guilty  of  fraud 
in  procuring  such  consent,  and  hence  defendant 
Was  not  entitled  to  judgment  under  Code  Civ. 
Proc.  §  322,  providing  that,  where  a  special 
finding  of  facts  is  inconsistent  with  the  general 
verdict,  the  former  controls  the  latter,  and  the 
court  shall  give  judgment  accordingly. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  820-824;  Dec  Dig.  |307.^] 

6.  Appeal  and  Ebbob  (S  114«*)— Right  to 
Allege  Ebbob— Invited  Ebrob. 

Where,  in  an  action  against  a  railroad 
company  to  recover  damages  for  wrongful  ap- 

gropriation  of  a  right  of  way^  it  was  admitted 
y  the  pleading  that  plaintiff  had  consented 
to  the  appropriation  on  an  agreement  by  de- 
fendant to  pay  him  $750,  and  the  jury  returned 
a  verdict  of  $1,250  accompanied  by  a  special 
finding  that  defendant  was  not  guilty  of  fraud 
in  procuring  such  consent,  but  on  inquiries  by 
the  court  the  jury  stated  that  the  verdict  in- 
cluded the  $750,  to  which  defendant  did  not  ob- 
ject, defendant  could  not  urj^e  on  appeal  that  it 
was  entitled  to  a  new  trial,  since  the  error 
could  be  corrected  by  a  remittitur. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4462-4478;  Dec.  Dig.  § 
1140  ;♦   Coste,  Cent.  Dig.  §  796.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  R.  W.  Memmlnger, 
Judge. 

"To  be  officially  reported." 

Action  by  Rebecca  J.  Ellison  and  another 
against  the  Greenville,  Spartanburg  •&  Ander- 
son Railway  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Remanded  for 
new  trial  unless  plaintiffs  remit  amount  of 
verdict  in  excess  of  $750. 

Osborne,  Lucas  &  Cocke,  of  Charlotte,  N. 
C,  Haynsworth  &  Haynsworth,  of  Green- 
ville, and  Bonham,  Watkins  &  Allen,  of 
Anderson,  for  appellant  J.  J.  McSwain,  of 
Greenville,  for  respondents. 

GARY,  C  J.  Ttds  is  an  action  for  damag- 
es, alleged  to  have  teen  sustained  by  the 
plaintiffs,  through  the  wrongful  acts  of  the 
defendant,  in  entering  upon  their  lands  as 
a  trespasser  before  acquiring  a  right  of  way. 
The  allegations  of  the  complaint,  material 
to  the  questions  involved,  are  as  follows: 
**That  during  the  month  of  April,  1911,  the 
defendant  railway  company,  by  its  agents 
and  servants,  approached  plaintiffs  to  secure 
from  the  plaintiff  Rebecca  J.  Mlison  a  right 
of  way  over  and  across  her  property  in  said 
county  and  state,  situated  in  the  town  of 
Honea  Path,  consisting  of  two  lots  of  land; 
and  then  and  there  said  defendant  railway 
/X)mpany,  by  its  agents  and  servants,  did 
knowingly,  falsely,  and  willfully  misrepre- 
sent and  misstate  the  facts,  in  connection 


with  the  grade  and  condition  of  the  pro- 
posed roadbed,  through  and  upon  the  said 
lots  of  land  belonging  to  the  said  plaintiff,  i  i 
that  said  agent  and  servant  did  then  and 
there  state  that  the  roadbed  at  and  along 
said  property  would  be  about  level  with  the 
natural  surface  of  the  ground  as  it  now  lies, 
whereas,  in  fact,  as  plaintiffs  are  now  in- 
formed and  believe,  the  survey  of  said  rail- 
way company  at  said  point  makes  necessary 
a  cut  through  the  said  lots  of  land  belonging 
to  the  said  plaintiff  about  20  feet  deep,  and 
therefore  about  30  feet  broad  at  the  top, 
thereby  practically  destroying  the  value  of 
the  said  lots  of  land  for  any  other  purpose. 
That  by  reason  of  the  facts  aforesaid,  plain- 
tiffs are  informed  and  believe  that  the 
agreement  signed  by  them,  consenting  and 
agreeing  that  said  defendant  railway  com- 
pany should  have  the  right  to  go  over  and 
through  said  lots  of  land,  in  consideration  of 
the  small  sum  of  $750,  is  null  and  void,  be- 
cause of  the  fraud  of  the  agents  and  servants 
of  said  defendant  railway  company.  That 
by  reason  of  the  unlawful,  wrongful,  high- 
handed, wanton,  and  outrageous  invasion  of 
the  rights  of  the  plaintiffs  by  the  defendant, 
in  trespassing  upon  and  taking  possession  of 
their  property,  without  having  first  acquired 
the  right  so  to  do,  as  provided  by  law,  plain- 
tiffs have  been  damaged  in  the  sum  of  $3,000, 
in  that  a  deep  cut  has  been  dug  through 
their  lots  of  land."  The  defendant  in  its 
answer  admitted  that  the  plaintiffs  had 
agreed  to  convey  the  right  of  way  through 
said  lots  for  $750,  which  it  promised  to  pay, 
and  that  it  was  constructiilg  its  road  through 
said  lots,  but  denied  the  allegations  of  fraud, 
and  all  the  other  allegations  of  the  com- 
plaint The  two  lots  adjoin  each  other.  One 
of  them  fronts  on  Chlquola  avenue,  and  the 
other  on  Shirley  street.  The  Shirley  street 
lot  is  in  the  rear  of  the  Chlquola  lot 

Both  plaintiffs  testified  as  witnesses,  and 
their  testimony  shows:  That  they  agreed  to 
give  the  defendant  a  right  of  way  over  both 
lots  for  the  sum  of  $750.  That  J.  A.  David- 
son, the  agent  of  the  railway  company,  drew 
the  deeds  purporting  to  convey  the  right  of 
way  over  both  lots,  in  the  presence  of  the 
plaintiffs ;  the  deed  executed  by  the  plaintiff 
Rebecca  J.  Ellison  describing  the  right  of 
way  over  the  Shirley  street  lot,  and  the  deed 
executed  by  the  plaintiff  W.  M.  Ellison  de- 
scribing the  right  of  way  over  the  Chlquola 
lot,  on  which  deed  the  plaintiff  Rebecca  J. 
Ellison  renounced  her  dower.  The  deed  ex- 
ecuted by  Mrs.  Rebecca  J.  Ellison,  conveying 
the  right  of  way,  mentions  the  lands  of  W. 
M.  Ellison  as  one  of  the  boundaries,  describ- 
ing the  Chlquola  lot  It  was  at  this  time 
that  the  defendant  agreed  to  give  the  plain- 
tiffs $750  as  compensation  for  said  right  of 
way.  Neither  of  the  plaintiffs  said  anything 
about  the  title  to  the  Chlquola  lot  being  in 
the  plaintiff  Rebecca  J.  Ellison.     Thereafter 
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tbe  defendant  entered  upon  the  said  lots,  for 
the  purpose  of  constructing  Its  roadbed. 

The  jury  rendered  the  following  verdict: 
To  the  question  submitted  by  the  judge,  to 
wit,  "Was  the  deed  from  Mrs.  Ellison  to  the 
railway  company,  covering  that  lot  known 
here  in  the  evidence  as  the  Shirley  lot,  ob- 
tained by  fraud  or  not?"  the  jury  answered, 
•*No."  The  Jury  also  rendered  a  general 
verdict  in  favor  of  the  plaintiffs  for  $1,250. 
Thereupon  the  defendant  gave  notice  of  mo- 
tion for  judgment  in  favor  of  the  defendant 
non  obstante  veredicto,  and  to  Bet  aside  the 
general  verdict,  on  the  grounds:  (1)  That  un- 
der the  pleadings  the  special  verdict  and  gen- 
eral verdict  were  inconsistent  with  each  oth- 
er, and  that  the  special  verdict  should  con- 
trol. (2)  That  there  was  no  evidence  to  sus- 
tain the  general  verdict  These  motions  were 
overruled,  and  the  defendant  appealed. 

The  first  exception  is  as  follows:  **The 
judge  erred  In  charging  the  jury  that  as  the 
deed  conveying  the  right  of  way  for  one  lot 
(the  Chlijuola  avenue  lot)  was  signed  by  Mr. 
Ellison  and  not  by  Mrs.  Ellison,  it  was  not 
binding  upon  her,  and  the  railway  company 
had  no  right  to  go  on  the  premises  under  the 
agreement  It  being  submitted:  (a)  That  the 
plaintiffs  in  their  complaint  did  not  contest 
the  proper  execution  of  either  of  the  deeds 
by  the  plaintiffs,  or  their  duly  authorized 
agents,  but,  on  the  contrary,  alleged  that  the 
agreement  giving  the  railway  company  the 
right  of  way  over  both  of  said  lots  was  null 
and  void  because  of  fraud  and  misrepresenta- 
tion, tb)  Because  under  the  statutes  of  this 
state  the  deed  executed  by  Mr.  Ellison,  with 
the  knowledge  and  consent  of  Mrs.  Ellison, 
was  sufficient  to  show  consent  of  Mrs.  Elli- 
son to  entry  by  the  railway  company,  and  to 
give  to  the  railway  company  the  right  of 
entry  upon  the  said  land.*'  For  similar  rea- 
sons, the  second  exception  assigns  error  on 
the  part  of  his  honor,  the  circuit  judge,  in 
charging  the  jury  "that  there  was  no  dispute 
in  the  evidence,  but  that  the  railway  compa- 
ny entered  on  that  lot  without  any  deed  or 
agreement  from  the  real  owner,  Mrs.  Ellison, 
and  that  this  would  constitute  a  trespass." 

[1]  Section  3292  of  the  Code  of  Laws  a912) 
is  as  follows:  '•Whenever  any  person  or  cor- 
poration, shall  be  authorized  by  charter  to 
construct  a  railway,  canal  or  turnpike  in 
this  state,  such  person  or  corporation,  before 
entering  upon  any  lands  for  the  purpose  of 
construction,  shall  give  the  owner  thereof  (If 
he  be  sul  juris)  notice.  In  writing,  that  the 
right  of  way  over  said  lands,  is  required  for 
Buth  purpose,  which  notice  shall  be  given  at 
least  thirty  days,  before  entering  upon  said 
lands ;  and  such  notice  shall  be  served  upon 
such  owner,  in  the  same  manner  as  may  be 
required  by  law,  for  the  service  of  the  sum- 
mons in  dvll  actions.  If  the  owner  shall 
not,  within  the  period  of  thirty  days  after 
service  of  said  notice,  signU^,  la  writing, 
]&i8  refusal  or  cooMnt,  it  shall  be  iKrwamed 


that  such  consent  is  given ;  and  such  person 
or  corporation  may,  thereupon,  enter  upon 
said  lands ;  but  the  owner  of  said  lands  may 
move  for  an  assessment  of  compensation,  in 
the  manner  hereinafter  directed."  Section 
3301  of  the  Code  of  Laws  (1912)  is  as  fol- 
lows: "Nothing  herein  contained,  shall  be 
construed  to  prevent  entry  upon  any  lands, 
for  purposes  of  survey  and  location ;  and  if 
in  any  case  the  owner  of  any  lands  shall  per- 
mit the  person  or  corporation  requiring  the 
right  of  way  over  the  same,  to  enter  upon  the 
construction  of  the  highway,  without  previ- 
ous compensation,  the  said  owner  shall  have 
the  right,  after  the  highway  shall  have  been 
constructed,  to  demand  compensation,  and  to 
petition  for  an  assessment  of  the  same,  in 
the  manner  hereinbefore  directed:  Provided, 
such  petition  shall  be  filed  within  twelve 
months,  after  the  highway  shall  have  been 
completed,  through  his  or  her  lands." 

In  construing  these  sections,  the  court  used 
the  following  language,  in  Verdier  v.  Kail- 
road,  15  S.  C.  476:  "It  is  insisted  that,  un- 
der these  provisions,  there  could  be  no  per- 
mission to  enter  upon  the  construction  of  the 
highway  before  the  owner  had  received  the 
notice  required  by  a  previous  section;  that 
such  notice  must  be  the  first  essential  step 
to  set  up  the  easement,  and,  in  fact,  a  condi- 
tion precedent  to  securing  any  rights  what- 
ever under  the  act,  by  permission,  possession, 
consent,  or  otherwise.  The  requirement  as  to 
notice  was  made,  manifestly,  with  a  view  to 
formal  proceedings  to  assess  the  value  in 
case  of  refusal,  but  surely  it  was  never  in- 
tended that  the  owner  could  not  give  the 
^permission'  without  first  receiving  formal 
notice,  without  which  the  right  to  object  re- 
mained in  abeyance  indefinitely.  The  notice 
was  intended  for  the  benefit  of  the  company, 
in  case  of  objection,  to  give  them  a  starting 
point  to  condemn  the  lands,  but  was  unnec- 
essary in  case  of  consent  As  the  owner 
could  give  'permission'  without  receiving  pre- 
vious notice,  it  might  be  Inferred  from  facts 
and  circumstances."  See,  also,  Tompkins  v. 
Railroad,  37  S.  C.  382, 16  S.  B.  149;  I^tzsey 
V.  Water  Power  CJo.,  47  S.  C.  484,  26  S.  B. 
744,  34  L.  B.  A.  215 ;  Rankin  v.  Railroad,  58 
S.  C.  532,  36  S.  E.  997. 

[2]  The  facts  and  drcumstanoefl  in  the 
present  case,  together  with  the  Instrumaits 
of  writing  conveying  the  easement,  tended  to 
show  that  the  defendant  entered  upon  the 
lands  for  the  purpose  of  construction,  by  the 
consent  of  both  plaintiffs.  And  as  the  ver- 
dict of  the  jury  showed  that  there  was  no 
fraud  on  the  part  of  the  defendant,  it  was 
error  for  his  honor,  the  presiding  judge,  to 
charge  the  jury  as  stated  in  said  exceptions, 
which  are  sustained. 

[S-6]  The  next  question  for  determination, 
Is  whether  his  honor,  the  presiding  judge, 
"erred  in  overruling  defendant's  motion  for 
judgment  non  obstante  veredicto  in  favor  of 
the  plaintiffs.    It  being  submitted  that  by  the 
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the  Injunction.  While  a  Judge,  at  chambers, 
cannot  finally  decide  anything  as  to  the  mer- 
its, he  can  and  ought  to  look  Into  the  mer- 
its, whether  they  present  Issues  of  law  or 
fact,  and  consider  them  to  the  extent  neces- 
sary to  enable  him  to  exercise  his  discretion 
wisely.  In  Sease  ▼.  Dobson,  34  S.  G.  345, 
13  S.  E.  530,  the  syllabus  reads :  ''A  circuit 
Judge  has  the  right  to  refuse  an  Injunction, 
and  such  refusal  Is  not  a  decision  on  the 
merits,  even  though  he  base  his  decision 
upon  a  ground  which  would  be  decisive  of 
the  case  If  so  held  at  the  hearing  on  the 
merits;  but,  If  his  refusal  is  rested  upon 
an  erroneous  proposition  of  law,  it  may  be 
corrected  by  appeal."  In  Crawford  v.  Lum- 
ber Co.,  77  S.  C.  81,  57  S.  B.  670,  the  court 
said  that,  even  If  the  complaint  states  a 
cause  of  action  for  injunction,  a  temporary 
Injunction  should  not  follow  automatically, 
'*for  the  court  should  consider  the  showing 
made  In  opposition  thereto,  and  must  de- 
termine, in  view  of  M  the  circumstances 
(italics  added),  whether  an  injunction  is 
reasonably  essential  to  protect  the  legal 
right  of  the  plaintiffs  pending  the  litigation, 
subject  to  review  by  this  court'*  In  Hutchi- 
son y.  York,  86  S.  OL  405,  68  S.  E.  578,  the 
court  said:  "If  plaintlfTs  prima  f^cle  case 
depends  upon  allegations  that  a  statute  is 
unconstitutional,  the  Judge  hearing  the  ap- 
plication must  consider  that  matter  in  de- 
termining the  reasonable  necessity  for  tem- 
porary injunction,  and.  If  he  hold  the  stat- 
ute valid,  the  necessity  Is  not  made  to  ap- 
pear. The  Question  Is  one  of  law,  In  which 
the  presumption  Is  In  favor  of  the  validity 
of  the  statute.  In  order  to  reverse  the  re- 
fusal of  temporary  injunction  In  such  case, 
this  court  must  review  the  constitutional 
question." 
Affirmed. 

GARY,  0.  J.,  and  WOODS,  WATTS,  and 
FRASEB,  JJ.,  concur. 
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STATE  v.   ELLIOTT. 


(Supreme  Gonrt  of  South  Carolina.    March  15, 

1913.) 

Schools  aitd  School  DniTBicTB  (§  62^)— I>i&- 

TBIOT  BOABD>-DnTIES   OF   TbTJSTSB— INDICT- 
MENT FOB  Misconduct. 

Civ.  Code  1^12.  |  1761,  requires  the  board 
of  trustees  to  provide  suitable  schoolhouses  in 
their  districts,  and  to  make  them  comfortable, 
paving  due  regard  to  any  schoolhouse  already 
built  or  site  procured,  etc.  Or.  Code  1912,  { 
545,  punishes  any  public  officer,  whose  authority 
18  limited  to  a  single  district,  who  shall  be 
guilty  of  misconduct,  habitual  negligence,  cor- 
ruption, etc.  An  indictment  in  one  count  al- 
leged that  a  trustee  was  charged  by  the  board 
to  acquire  titie  to  a  suitable  site  for  a  school- 
house,  aud  to  make  necessary  investigations  and 
arrangements,  etc.,  and  that  through  willfulness 
and  negligence  he  failed  to  discharge  the  duties 
imposed  on  him  as  trustee,  and  in  another  count 
alleged  that  he  falsely  and  fraudulently  failed  to 


discharge  such  duties.  Held,  that  the  duties 
mentioned  were  contemplated  by  section  1761, 
and  that  the  indictment  in  both  counts,  under 
section  545,  sufficiently  alleged  a  violation  of 
law  by  him,  and  not  simply  a  failure  to  perfom 
a  duty  imposed  on  him  by  the  board,  which 
must  necessarily  perform  its  duties  through  its 
members. 

[Ed.  Note.— For  other  cases,  see  Schools  a&d 
School  Districts,  Cent  Dig.  §{  145-148 ;  Dec. 
Dig.  §  62.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;   Ernest  Gary,  Judge. 

R.  B.  Elliott  was  convicted  of  miscondact 
as  a  school  district  troatee,  and  lie  appeals. 
Appeal  dismissed. 

B.  B.  Clark,  of  Camden,  for  appellant  W. 
Hampton  Cobb,  of  Colombia,  and  W.  B.  De 
Loach  and  Mendei  L.  Smith,  both  of  Camden, 
for  the  State. 

GARY,  C.  J.  The  defendant  was  convicted 
under  an  Indictment  containing  two  counts; 
and  appealed  from  the  sentence  imposed  on 
him. 

In  substance,  the  first  count  was  as  fol- 
lows: That  the  defendant  was  a  member, 
chairman,  and  clerk  of  the  board  of  trustees 
of  school  district  No.  18  of  Kershaw  county 
on  and  prior  to  the  10th  of  January,  1910. 
That  It  was  one  of  the  duties  of  the  board 
of  trustees  to  provide  suitable  schoolhouses 
and  to  make  the  same  comfortable,  paying  due 
regard  to  any  schoolhouse  already  built  or 
site  procured.  That  the  defendant,  as  chair- 
man of  said  board  of  trustees,  and  as  a 
member  thereof,  was  charged  with  the  duty 
of  procuring  a  suitable  site,  and  the  title 
thereto,  for  said  building,  and  to  make  such 
investigations  and  arrangements  aa  were  nec- 
essary for  the  proper  erection  of  said  build- 
ing. That  said  building  was  constructed  un- 
der the  supervision  of  the  defendant;  and 
upon  his  representations  and  assurances  all 
the  costs  and  expenses  thereof  were  paid 
from  the  funds  of  said  school  district  That 
the  defendant  did  willfully  and  unlawfully 
refuse,  fall  and  neglect  to-  discharge  said 
duties,  and  did  willfully  and  unlawfully 
cause  said  building  to  be  erected  on  the  lands 
of  his  wife,  Mrs.  Lidla  D.  Elliott,  and  did 
willfully  and  unlawfully  refuse,  fall  and 
neglect  to  mcure  said  title;  and,  through  the 
knowledge  and  acquiescence  of  Ills  wife,  he 
converted  said  building  to  his  own  use,  and 
refused  to  permit  it  to  be  used  for  school 
purposes,  in  accordance  with  law  and  the 
will  of  the  present  board  of  trustees. 

The  second  count  alleges  that  the  defend- 
ant, with  a  full  knowledge  that  said  building 
was  being  consrtructed  upon  lands  to  which 
the  said  school  district  had  no  title,  did 
falsely,  fraudulently,  and  In  disregard  of  his 
duty  and  trust,  as  trustee  of  said  school  dis- 
trict, cause,  as  chairman,  clerk,  and  member 
of  said  board  of  trustees,  the  costs  and  ex- 
penses  of  said  building  to  be  fully  paid  from 
the  funds  of  said  district 
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In  other  respects  the  two  counts  are  simi- 
lar, except  that  in  the  first  it  Is  alleged  that 
the  ftdlure  of  the  defendant  to  discharge 
his  public  duties  was  due  to  willfulness  and 
negligence;  whereas,  in  the  second  count,  the 
allegations  are  that  he  did  falsely  and  fraud- 
ulently commit  a  breach  of  his  duty  in  the 
respects  therein  mentioned. 

When  the  case  was  called  for  trial,  the  de- 
fendant's attorney  made  a  motion  to  quash 
the  indictment.  The  following  are  the  grounds 
upon  which  he  moved  to  strike  out  the 
first  count  in  the  indictment:  "Because  to 
refuse,  fiiil,  and  neglect  to  secure  the  ti- 
tle to  land  upon  which  schoolhouse  is  built 
•  ^  ^  (the  acts  of  omission  mentioned  in 
first  count  of  indictment)  constitutes  no  of- 
fense, in  that  there  is  no  statute  requiring 
school  trustees  to  perform  the  said  omitted 
acta  Because  for  the  defendant  to  cause 
said  buildings  to  be  erected  on  the  lands  of 
another,  and,  while  a  school  officer,  to  tail, 
refuse,  and  neglect  to  secure  said  title  (the 
acts  of  commission  mentioned  in  said  count), 
constitute  no  offense,  in  that  said  acts  are 
not  in  contra vention  or  disobedience  of  any 
statute.  Because  the  first  count  of  indict- 
ment alleges  that  the  board  of  trustees  charg- 
ed and  intrusted  defendant,  one  of  its  mem- 
bers, with  a  certain  duty,  and  that  defend- 
ant acted,  or  omitted  to  act,  in  disobedience 
of  this  duty,  which  allegatioDs  do  not  make 
out  the  offense  of  official  misconduct  or  mal- 
feasance in  office,  in  that  a  member  of  a  cor- 
.  porate  body,  upon  which  body  a.  duty  rests, 
cannot  be  held  individually  liable  for  the 
neglect  of  or  failure  to  perform  a  duty  im- 
posed on  him  by  that  body,  there  being  no 
statutory  duty  upon  him  to  act  individually, 
but,  on  the  contrary,  the  statute  requiring 
him  to  act  as  an  incorporator,  in  the  way 
prescribed  for  said  body's  action,  and  by  the 
use  of  its  powers  and  means." 

The  grounds  of  the  motion  for  quashing 
the  second  count  are  the  same  as  those  upon 
wliich  the  motion  was  made  to  quash  the 
first  count,  except  the  second,  which  is  as 
follows:  ''Because  for  the  defendant  to  know 
that  said  schoolhouse  was  being  erected  upon 
lands  to  which  the  school  district  had  no  ti- 
tle, the  lands  of  his  wife,  and  to  cause  the 
costs  and  exposes  thereof  to  be  fully  paid 
from  the  funds  of  said  district  (the  acts  of 
commission  mentioned  in  said  count),  consti- 
tuted no  offense,  in  that  said  acts  are  not  in 
contravention  or  disobedience  of  any  stat- 
ute." 

He  also  relied  upon  the  following,  which 
are  designated  as  "additional  grounds":  "Be- 
cause sections  381  and  888  of  the  Code  are 
repugnant,  a  different  punishment  being  pro- 
vided for  the  same  offense,  381,  being  the  lat- 
est law  on  the  subject,  must  govern,  and  un- 
der section  381  only  an  officer  can  be  indict- 
ed— not  a  person  who  has  been  an  officer. 
Because  neither  section  386  nor  381  are  appli- 
cable to  a  school  trustee^  as  he  is  not  an  of- 


ficer whose  authority  Is  limited  to  a  single 
election  or  Judicial  district;  nor  is  he  a  coun- 
ty officer.  Because  the  official  misconduct  for 
which  a  school  trustee  may  be  indicted  is 
specified  in  the  school  law,  and  does  not  in- 
clude the  offense  charged  in  the  indictment** 

The  defendant  was  indicted  under  the  stat- 
ute, incorporated  in  the  Criminal  Code  of 
1902  as  section  388,  and  in  the  Criminal  Code 
of  1912  as  section  545,  which  is  as  follows: 
"Any  public  officer  hereafter  to  be  elected  or 
appointed,  whose  authority  is  limited  to  a 
single  election  or  judicial  district,  who  shall 
be  guilty  of  any  misconduct,  habitual  neg- 
ligence, habitual  drunkenness,  corruption, 
fraud,  or  oppression,  shall  be  liable  to  in- 
dictment, and  upon  conviction  thereof  shall 
be  fined  not  exceeding  one  thousand  dollars^ 
and  imprisonment  not  exceeding  one  year.** 
He  was  not  indicted  under  section  381,  Crim- 
inal Code  of  1902,  now  section  538,  Criminal 
Code  of  1912,  for  the  reason  that  the  defend- 
ant was  not  in  office  when  he  was  indicted 
in  July,  1912,  and  the  only  penalty  provided 
by  that  section  Is  that,  upon  conviction,  the 
office  shall  be  declared  vacant,  and  the  sen- 
tence shall  be  removal  of  defendant  from  of- 
fice. Nor  was  he  indicted  under  section  391, 
Criminal  Code  of  1902,  now  section  548, 
Criminal  Code  of  1912,  as  it  is  only  appli- 
cable to  clerks  of  courts,  sheriffs,  judges  of 
probate,  and  registers  of  mesne  conveyancea 
State  V.  Green,  52  S.  C.  520,  30  S.  E.  683. 

Section  1761,  Code  of  Laws  of  1912,  con- 
tains this  provision:  "The  board  of  trustees 
shall  have  authority,  and  it  shall  be  their 
duty:  To  provide  suitable  schoolhouses  in 
their  districts,  and  to  make  the  same  com- 
fortable, paying  due  regard  to  any  school- 
house  already  huilt,  or  site  procured,  as  well 
as  to  all  other  circumstances,  proper  to  be 
considered,  so  as  best  to  promote  the  edu- 
cational interests  of  their  districts.*'  This 
section  fully  shows  that  the  duties  wliidi 
the  defendant  undertook  to  discharge  were 
such  as,  beyond  question,  were  contemplated 
by  said  section;  and  there  are  other  pro- 
visions to  the  same  effect,  to  which  we  deem 
it  unnecessary  to  refer. 

Having  reached  the  conclusion  that  the  de- 
fendant was  under  a  duty  to  discharge  the 
trust  mentioned  in  the  indictment,  the  next 
question  is  whether  the  indictment  alleges 
such  facts  as  constitute  a  violation  of  law 
on  the  part  of  the  defendant. 

In  the  first  count  it  is  charged  that  the 
defendant  failed,  through  toillfulnesB  and 
negliifence,  to  discharge  the  duties  imposed 
upon  him  as  trustee;  and  the  second  count 
charges  that  he  faUely  and  fraudulently 
failed  to  discharge  said  duties.  Both  counts 
are  sufficient  to  constitute  a  violation  of  the 
statute.  State  v.  Jaques,  65  S.  C.  178,  43  8. 
E.  515. 

The  indictment  does  not  charge  him  with 
a  failure  to  perform  a  duty  simply  imposed 
upon  him  by  the  board  of  trustees,  but  by 
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the  statntei  The  board  of  trustees  must 
necessarily  perform  its  duties  through  the 
several  members;  and  when  the  defendant 
was  assigned  to  do  the  work  mentioned  in 
the  indictment  he  was  in  the  discharge  of  a 
duty  imposed  upon  him  by  the  Btatutes.  The 
trustees  would  scarcely  ever  be  able  to  do 
their  work  if  every  detail  had  to  be  actually 
carried  out  by  a  majority  of  the  board  of 
trustees. 

This  practically  disposes  of  all  the  excep- 
tions. 

Appeal  dismissed. 

WOODS,  WATTS,  HYDRIOK,  and  FRAB- 
BR>  J  J.,  concur. 

(94  S.  C.  140) 

BROWN  V.  HUGHES  et  sL 

(Supreme  Court  of  South  Carolina.    March  25, 

1913.) 


1.  Chattsl  Mobtoages  (§  117^)  —  Descbip- 

TION  OF  PBOPKBTY — SUFFICIENCY. 

A  chattel  mortgage  oo  a  bale  of  cotton,  de- 
scribing the  property  as  "one  600-pomid  bale 
of  cotton  to  be  grown  in  the  year  1911  on  lands 
of  H.  in  Oconee  county,  adjoining  lands  of  A. 
and  others,  where  I  now  live,"  sufficiently  de- 
scribed the  property  mortgaged. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §  202;  Dec.  Dig.  1 117.*] 

2.  Appeal  and  Ebbob   (|  1994*)— Findings 
— conolusivenesb. 

The  Supreme  Court  will  not  disturb  the 
fact  findings  of  a  magistrate  concurred  in  by 
the  circuit  court,  if  there  is  any  evidence  to 
sustain  them. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4322-4352;    Dec  Dig.  i 

8.  Chattel  Mortqaobs  (|  150*)— Pbiobity— 
Cbop  Mobtgages. 

A  subsequent  holder  of  a  crop  mortgage 
is  charged  with  notice  of  the  rights,  under  a 
prior  recorded  mortgage,  on  the  crop  to  secure 
a  debt  of  the  grower,  though  he  had  no  actual 
knowledge  of  the  prior  lien. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §|  246-25^;   Dec  Dig.  { 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County ;  R.  W.  Memminger,  Judge. 

•*To  be  officially  reported." 

Action  by  William  M.  Brown  against  W. 
R,  Hughes  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Shelor  &  Hughs,  of  Walhalla,  for  ai^el- 
lant&  B.  S.  Herndon,  of  Walhalla,  for  re- 
spondent 

WATTS,  J.  This  Is  an  action  for  the  fore- 
closure of  a  chattel  mortgage  by  claim  and 
delivery,  commenced  in  the  court  of  Magis- 
trate A.  P.  Crisp  by  service  of  summons, 
complaint,  affidavit,  etc.,  on  the  7th  day  of 
December,  1911,  and  heard  before  the  magis- 
trate on  the  30th  day  of  January,  1912.  The 
magistrate  gaTe  Judgment  in  favor  of  plain- 
tiff against  the  defendants;  and,  from  the 
Judgment  of  the  magistrate,  the  defendants 


appealed  to  the  circuit  court,  and  the  ap- 
peal was  heard  by  his  honor.  Judge  Mem- 
minger, who  on  March  16,  1912,  affirmed  the 
Judgment  and  dismissed  the  appeal.  From 
this  Judgment  the  defendant  R.  L.  Nimmom 
appealed  to  this  court,  and  by  his  exceptions, 
12  in  number,  imputes  error  to  the  circuit 
Judge. 

[1]  These  exceptions,  however,  raise  but 
one  question.  Is  the  description  contaiued  in 
the  chattel  mortgage  of  the  plaintUf  suflB- 
cient?  This  description  is  as  follows:  **One 
500-pound  bale  of  cotton  to  be  grown  in  the 
year  1911  on  lands  of  Dr.  John  Hopkins,  In 
Oconee  county,  adjoining  lands  of  Will  Alex- 
ander and  others,  where  I  now  live."  The 
quantity  is  certain,  the  year  in  which  it  is 
to  be  grown  is  certain,  and  the  land  on  which 
It  was  grown  is  certain.  With  the  evidence 
before  him,  the  magistrate  found  for  the 
plaintiff,  and  this  finding  was  concurred  hi 
by  the  circuit  Judge. 

[2]  This  court  has  repeatedly  held  that  it 
will  not  disturb  a  finding  of  fact  by  a  mag- 
istrate, concurred  in  by  a  circuit  Judge,  if 
there  is  any  testimony  to  sustain  that  find- 
ing. State  V.  Powell,  91  8.  C.  5,  73  S.  E. 
1017;  Matthews  v.  Industrial  Lum.  Co.,  91 
S.  C.  568,  75  S.  E.  171.  There  Is  such  testi- 
mony here.  Plaintiff  had  the  oldest  mort- 
gage over  Hughes'  crop.  It  was  duly  re- 
corded on  February  7, 1911,  and  was  prior  in 
date  to  that  of  Nimmons*  two  mortgages. 
Respondent's  mortgage  became  due  Novem- 
ber 1,  1911,  and  after  It  was  due  he  had  his 
agent  take  the  mortgage  and  demand  the 
cotton,  and  that  was  before  it  was  delivered 
to  Nimmons.  There  is  no  doubt  but  that  the 
cotton  delivered  to  Nimmons  was  part  of  the 
cotton  raised  by  Hughes  on  the  Hopkhis 
place  and  covered  by  the  mortgage  of  Brown. 

[S]  It  was  held  in  Bingham  v.  Harby,  91 
S.  C.  121,  74  S.  E.  869,  in  an  opinion  by  Chief 
Justice  Gary:  "Where  plaintiff  held  a  prior 
mortgage  on  certain  cotton  to  secure  a  debt 
of  the  grower,  which  mortgage  was  properly 
recorded,  the  subsequent  holder  of  a  second 
crop  mortgage  was  charged  with  notice  of 
plaintiff's  rights  under  the  prior  mortgage, 
and  was  liable  in  conversion  for  the  seizure 
and  sale  of  the  cotton  covered  thereby, 
though  he  had  no  actual  knowledge  of  the 
existence  of  plaintiff's  prior  lien.  While  a 
prior  chattel  mortgage  was  entitled  to  fol- 
low the  mortgaged  property  into  the  hands 
of  a  purchaser  under  a  sale  by  the  Junior 
mortgagee,  the  sale  being  insufficient  to  di- 
vest the  prior  mortgagee's  title,  he  was  not 
bound  to  pursue  such  remedy." 

Exceptions  overruled.    Judgment  afllnned. 

GARY,  C.  J.,  and  HYDRICK  and  TBAS- 
ER,  JJ.,  concur. 

WOODS,  J.  (concurring).  The  question 
whether    a   mortgage    which   describes  the 


«FoT  oUier  cases  sss  same  topic  and  sacUon  NUMBBR  la  Dm.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


S.  C.) 


STATE  ▼•  SEiaiiER 


731 


property  as  "one  500-ponnd  t>ale  of  cotton  to 
be  grown  In  the  year  1911  on  lands  of  Dr. 
John  Hopkins,  in  Oconee  county,  adjoining 
lands  of  Will  Alexander  and  others,  where 
I  now  live,**  is  void  for  uncertainty  in  the 
description  is  one  not  free  from  difficulty. 
The  tendency  is  to  relax  the  strict  rules  on 
the  subject;  and  the  weight  of  authority  is 
to  the  effect  that  such  a  mortgage,  describ- 
ing the  land  and  the  proportion  or  quantity 
of  a  crop  of  a  certain  year,  gives  the  mort-* 
gagee  a  lien  on  the  crop  to  the  extent  of  the 
quantity  of  cotton  called  for.  Phoenix  Furni- 
ture Go.  V.  Jaudon,  75  S.  G.  229,  55  S.  E.  308 ; 
6  Cyc.  1033,  1034 ;  Watson  v.  Pugh,  51  Aik. 
218.  10  S.  W.  493;  Senter  v.  Mitchell  (G. 
O.)  16  Fed.  206;  Stephens  v.  Tucker,  55  Ga. 
543;   Stephens  t.  Tucker,  68  Ga.  391. 

{94  8.  a  U7) 

STATE  V.  SEIGLER. 

{Supreme  Gourt  of  South  Garolina.    March  21, 

1913.) 

1.  Gbiminai.  Law   (i  1141*)— AppBAii— Bur- 
den OF  Showing  Ebbob. 

On  appeal  from  a  judgment  of  conviction, 
jLCcused  had  the  harden  of  showing  that  the 
trial  court  erred  in  ruling  that  a  juror  was 
shown  by  his  voir  dire  to  be  not  competent 

[Ed.  Note. — For  other  cases,  see  Griminid 
Law,  Cent  Dig.  M  3014,  3015,  3020,  3022, 
3023 ;  Dec.  Dig.  {  1141.*] 

2.  Cbihinal  Law  (§  1168*)—AppeaI/— Find- 
ings OF  Fact— GoMPETENCY  of  Jubob. 

Where  the  record  of  a  juror's  examination 
on  voir  dire  showed  that  he  apparently  contra- 
dicted himself  by  stating  that  he  had  formed  an 
opinion  which  would  require  evidence  to  re- 
move, and  also  that  this  opinion  would  not  af- 
fect his  verdict,  it  could  not  be  said  that  the 
trial  court  erred  in  ruling  that  he  was  not  com- 
petent, especially  aa  the  trial  court  had  an  op- 
portunity of  seeing  the  juror,  and  observing 
his  manner  in  testiiying. 

[Ed.  Note. — For  other  cases,  see  Grimlnal 
Law,  Cent  Dig.  S|  3061-3066,  3070,  3071, 
3074;   Dec  Dig.  |  1168.*] 

3.  Homicide  (S  340*)— Appeal  —  Habmless 
Ebbob. 

An  instruction  that  the  provocation  which 
would  reduce  a  killing  from  murder  to  man- 
slaughter must  be  such  as  would  arouse  in  an 
ordinary  man  an  "intense  degree**  of  heat  and 
passion  in  his  mind  against  the  party  commit- 
ting the  deed,  if  erroneous  as  requiring  too 
high  a  degree  of  heat  and  passion,  was  harm- 
less, where  accused  was  convicted  of  man- 
slaughter. • 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  715-717,  720;  Dec.  Dig.  {  340.*] 

4.  Homicide  (§  30d*)— Instructions— Pbo vo- 
cation. 

Such  instruction  would  have  been  proper 
«ven  had  accused  been  convicted  of  murder. 

[B3d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  649-656;    Dec.  Dig.  §  309.*] 

5.  Homicide  ({  340*)— Appeal  —  Habmless 
Kbbor. 

On  a  trial  for  homicide,  an  instruction  that 
to  reduce  a  lEilline:  done  in  suddon  heat  and 
passion  from  murder  to  manslaughter^  accused 
must  have  been  without  fault  in  bringmg  about 
the  difficulty,  and  a  refusal  to  charge  that  a 
homicide   committed   suddenly  in   the   heat   of 


blood  or  violent  passion,  upon  sufficient  legal 
provocation,  was  manslaughter,  and  not  mur- 
der, even  though  accused  was  in  fault  in  bring- 
ing about  the  difficulty,  if  erroneous,  were 
harmless,  where  accused  was  convicted  only  of 
manslaughter. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  it  715-717,  720;  Dec.  Dig.  {  340.*] 

a  Homicide  ({  340*)— Appeal  —  Habmless 
Ebbob. 

On  a  trial  for  homicide,  the  refusal  of  an 
instruction  that  legal  provocation  which  would 
reduce  a  killing  to  manslaughter  was  anything 
jcalculated  to  throw  into  a  passion  a  man  of 
ordinary  firmness,  and  that  an  illegal  arrest 
would  be  a  sufficient  legal  provocation,  if  er- 
roneous, was  harmless,  where  accused  was  con- 
victed only  of  manslaughter. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  Si  715-717,  720;  Dec.  Dig.  {  340.*J 


7.  Homicide  (§  309*)— Instbuctions— Selt- 
Defense— Resisting  Illegal  Abbest. 
On  a  trial  for  killing  a  policeman,  tiie.  re- 
marks of  the  trial  court  in  commenting  on  ac- 
cused's requested  instruction  that  an  illegal  ar- 
rest would  be  a  sufficient  legal  provocation  to 
reduce  a  killing  to  manslaughter,  that  if  ah  of- 
ficer with  his  uniform  and  badge  on,  in  what 
he  supposed  to  be  his  duty,  attempted  to  arrest 
a  person  for  what  he  supposed  to  be  a  viola- 
tion of  a  dty  ordinance,  and  used  no  more 
force  than  was  necessary,  and  if  such  force 
was  not  such  an  amount  of  force  as  would 
cause  a  man  of  ordinary  firmness  to  fly  into  a 
passion,  the  party  arrested  would  not  be  jus- 
tified in  shooting  Mm,  and  that  if  the  man  sub- 
mitted quietly  to  arrest,  and  was  not  angry  or 
provoked,  but  was  cool,  calm,  and  collected,  it 
would  be  murder  for  him  to  draw  a  pistol  and 
shoot  the  policeman,  was  not  erroneous,  when 
considered  in  connection  with  an  instruction 
that,  if  deceased  arrested  accused  for  violating 
a  city  ordinance  when  none  had  been  violated, 
the  arrest  would  be  illegal,  and,  If  accused  kUl- 
ed  deceased  in  self-defense,  the  killing  would 
be  neither  murder  nor  manslaughter,  and  ac- 
cused should  be  acquitted. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  649-656;   Dec.  Dig.  {  309.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Aiken  County;  Hayne  F.  Rice,  Judge. 

James  Seigler  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

The  tenth  Instruction,  requested  by  accus- 
ed, was  as  follows:  "Where  a  homicide  la 
suddenly  committed  In  the  heat  of  blood  or 
violent  passion  upon  sufficient  legal  provoca- 
tion, the  implication  of  malice  is  repelled 
and  rebutted  and  the  killing  is  manslaughter, 
and  not  murder,  and  this  is  the  case  even 
where  the  man  who  does  the  killing  Is  in 
fault  in  bringing  about  the  difficulty;  and 
legal  provocation  is  anything  calculated  to 
throw  into  a  passion  a  man  of  ordinary 
firmness,  and  I  charge  you  that  an  Illegal 
arrest  would  he  a  sufficient  legal  provocation 
to  reduce  the  killing  from  murder  to  man- 
slaughter." 
The  exceptions  were  as  follows : 
"(1)  The  presiding  Judge  erred  in  standing 
aside  juror  J.  M.  Rosier,  after  he  had  been 
examined  on  his  voir  dire,  for  the  reason 
that  the  said  examination  did  not  show  that 
the  said  Juror   was  not  a  ftdr,  competent, 
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and  impartial  juror,  and  It  was  therefore  an 
abnse  of  discretion  on  the  part  of  the  presid- 
ing Judge  to  stand  him  aslde^  and  was  preju- 
dicial and  harmful  to  the  rights  of  the  de- 
fendant 

"(2)  The  presiding  Judge  erred  in  admitting 
in  evidence  over  defendant's  objections,  the 
ordinance  purporting  to  be  the  code  of  laws 
of  the  city  of  Aiken^  for  the  reason  that  the 
said  ordinance  or  code  of  laws  was  null  and 
void  on  its  face,  as  the  city  council  of  the 
dty  of  Aik^i  had  no  authority  under  its 
charter  or  under  the  Constitution  of  this 
state,  or  under  the  general  municipal  laws  of 
South  Carolina,  to  pass  a  single  ordinance 
embodying  all  offenses  made  unlawful  and 
prohibited  by  it»  and  covering  all  the  sub- 
jects, rules,  resolutions,  and  ordinances  reg- 
ulating the  various  departments  of  its  dty 
government,  and,  as  the. said  ordinance  ap- 
pears on  its  face  to  be  null  and  void,  it  was 
error  and  harmful  to  the  defendant  to  admit 
the  same  in  evidence. 

"(3)  The  presiding  Judge  erred  in  charging 
the  Jury  on  the  subject  of  what  provocation 
would  reduce  a  killing  from  murder  to  man- 
slaughter as  follows:  'Now,  Mr.  Foreman 
and  gentlemen  of  the  Jury,  what  is  a  legal 
provocation?  •  •  •  It  must  be  of  such 
nature,  Mr.  Foreman  and  gentlemen,  that  it 
will  arouse  in  an  ordinary  man  an  intense 
degree  of  heat  and  passion  in  his  mind 
against  the  party  who  commits  the  deed.* 
For  the  reason  that  the  said  charge  instruct- 
ed the  Jury  that  it  would  take  a  higher  de- 
gree of  heat  and  passion,  to  wit,  *an  intense 
degree,'  to  reduce  a  killing  from  murder  to 
manslaughter  than  required  by  the  law,  as  it 
is  respectfully  submitted,  the  law  only  re- 
quires that  the  heat  and  passion  shall  only  be 
of  such  a  degree  as  to  dethrone  reason,  and 
render  the  defendant  incapable  of  cool  and 
deliberate  reflection,  and  therefore  the  de- 
fendant was  prejudiced  by  the  said  charge. 

"(4)  The  presiding  Judge  erred  in  charging 
the  Jury  on  the  subject  of  manslaughter  as 
follows:  *Now,  Mr.  Foreman  and  gentlemen 
of  the  Jury,  in  manslaughter,  as  I  have  told 
you,  done  in  sudden  heat  and  passion,  in  or- 
der for  the  killing  to  be  reduced  from  mur- 
der to  manslaughter,  in  addition  to  what  I 
have  already  charged,  I  charge  you  this: 
That  a  man  must  be  without  fault  in  bring- 
ing about  the  difficulty.  A  man  cannot  go 
and  pick  a  row  or  fuss  with  another  man 
and  cause  him  to  insult  him  in  the  manner 
in  which  I  have  described,  then  suddenly  fly 
Into  a  rage  and  passion  and  kill  him,  and 
claim  that  it  was  only  manslaughter.  He 
must  be  without  fault  in  bringing  about  the 
killing.'  The  error  being  that  the  presiding 
Judge  confused  the  law  of  manslaughter  with 
the  law  of  self-defense,  and  it  is  respectfully 
submitted  that  under  the  law  a  man  may 
even  provoke  a  difficulty  and  kill  his  adver- 
sary, and  still  the  killing  may  be  man- 
slaughter, and  the  said  charge  was  therefore 


misleading  to  the  Jury  and  liarmful  and 
prejudicial  to  the  defendant 

"(JS)  The  presiding  Judge  erred  in  refus- 
ing to  diarge  as  a  whole  defendant's  tenth 
request,  and  in  his  modifications  of  the  same, 
for  the  reason  the  said  request  contained 
sound  propositions  of  law  which  the  defend- 
ant was  entitled  to  have  charged  to  the  jury 
as  submitted,  and  it  was  harmful  and  prej- 
udicial to  the  rights  of  the  defendant  not  to 
charge  it  as  submitted.  Especially  was  It 
harmful  to  refuse  to  charge  that  part  of 
said  request  which  stated :  'And  this  is  the 
case  even  where  the  man  who  does  the  kill- 
ing is  in  fault  in  bringing  about  the  diffi- 
culty.' As  it  is  respectfully  submitted  that 
under  the  law,  even  where  the  accused  wa? 
at  fault  in  bringing  on  the  difficulty,  he 
may  be  guilty  of  manslaughter  and  not 
murder,  and  it  was  prejudidal  error  not  to 
so  charge  as  requested.  It  was  also  especial- 
ly harmful  for  the  presiding  Judge  to  refuse 
to  charge  that  portion  of  said  tenth  request, 
which  stated :  *And  legal  provocation  Is  any- 
thing calculated  to  throw  into  a  passion  a 
man  of  ordinary  firmness,  and  I  charge  you 
that  an  illegal  arrest  would  be  a  suffident  le- 
gal provocation  to  reduce  the  killing  from 
murder  to  manslaughter.'  The  error  being 
that  said  portion  of  the  request  contained  a 
sound  proposition  of  law  which  defendant 
was  entitled  to  have  charged  to  the  Jury,  and 
It  was  harmful  and  prejudidal  to  the  rights 
of  defendant  not  to  charge  the  same  as  re- 
quested. 

"(6)  The  presiding  Judge  erred  while  com- 
menting on  defendant's  tenth  reiiuest  In 
charging  the  jury  as  follows:  *If  an  officer  of 
the  law,  with  his  uniform  on,  his  badge 
which  indicates  to  every  one  that  he  is  an 
officer  of  the  law,  in  what  he  supposes  is  the 
discharge  of  his  duty,  attempts  to  arrest,  Mr. 
Foreman  and  gentlemen  of  the  Jury,  an  ar- 
rest on  account  of  what  he  supposes  is  a  vio- 
lation of  a  dty  ordinance,  and  he  uses  no 
more  force  than  is  necessary,  th^i  if  he  uses 
no  more  force  than  is  necessary  to  make 
the  arrest,  if  that  force  is  not  such  an 
amount  of  force  as  would  cause  a  man  of 
ordinary  firmness  to  fly  into  a  passion,  then, 
tMr.  Foreman  and  gentlemen  of  the  Jury,  the 
party  whom  he  is  arresting  would  not  be 
justified  in  shooting  him  down.  To  make  it 
plainer,  I  will  illustrate  to  you — suppose  an 
officer  of  the  law  goes  up  to  a  man  and  says, 
"I  arrest  you  for  a  violation  of  the  ordinanc- 
es of  the  city,"  and  the  man  submits  quietly 
to  arrest  he  is  not  angry  or  provoked,  but 
says,  "You  have  no  right  to  arrest  me,"  cool, 
calm,  and  collected  at  the  time,  then  if  in 
that  condition  he  draws  a  pistol  and  shoots 
the  man  down,  Mr.  Foreman  and  gentlemen, 
I  charge  you  that  that  would  be  murder.' 
The  error  being  that  said  charge  instructed 
the  Jury  in  effect  that  a  person  would  baya 
no  right  to  resist  an  officer  when  making  an 
illegal  arrest  under  what  he  merely  top- 
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posed  to  be  a  ilolatlon  of  a  dty  ordnance, 
whereas,  under  the  Constltation  and  laws  of 
this  state,  no  person  shall  be  depriyed  of  his 
liberty  except  by  dne  process  of  law,  and  a 
person  has  the  right  to  resist  such  illegal  ar- 
rest even  to  the  taking  of  the  life  of  the  of- 
ficer, if  that  be  necessary  to  prevent  snch  ar- 
rest. Said  charge  was  harmful  and  prejudi- 
cial to  the  rights  of  the  defendant*' 

Thurmond  &  Nicholson,  of  Edgefield,  and 
J.  B.  Salley  and  John  F.  Williams,  of  Aiken, 
for  appellant  R.  Lu  Gunter,  of  Aiken,  Geo. 
Bell  Tlmmerman,  of  Lexington,  and  T.  G. 
Croft,  of  Aiken,  for  the  State. 

GARY,  O.  J.  The  defendant  was  indicted 
for  the  murder  of  Wade  Patterson,  and  con- 
victed of  manslaughter,  and  this  is  an  appeal 
from  the  sentence  imposed  upon  him  by  the 
court  The  exceptions  will  be  incorporated 
In  the  report  of  the  case^  and  will  be  con- 
sidered in  regular  order. 
First  Exception, 

[1,  2]  The  record  shows  that  the  following 
took  place  during  the  examination  of  the  ju- 
ror: 

''J.  M.  Rosier,  juror,  sworn  on  voir  dire: 

"Examined  by  the  Court:  Q.  Are  you  re- 
lated by  blood  or  marriage  to  James  G.  Seig- 
ler,  the  defendant  in  this  case,  or  Wade  Pat- 
terson, the  deceased?  A.  Neither  one.  Q. 
Have  you  formed  or  expressed  any  opinion 
aa  to  the  guilt  or  innocence  of  the  defend- 
ant? A  Yes,  sir.  Q.  Do  you  mean  to  say 
that  you  have  formed  an  opinion?  A.  Yes, 
air ;  that  is  what  I  mean.  That  is,  substan- 
tially; don't  mean  to  say  according  to  law 
and  evidence-hearsay.  Q.  You  have  formed 
an  opinion?  A.  Yes,  sir.  Q.  Would  that  af- 
fect your  verdict  as  juryman  after  you  hear 
all  of  the  evidence  in  this  case  and  the  law 
aa  I  would  give  it  to  you?  A  Not  a  particle ; 
not  according  to  evidence.  Q.  Can  you 
give  the  state  and  the  prisoner  a  fair  and  im- 
partial trial?    A  Yes,  sir. 

"By  the  Solicitor:  Q.  Is  your  opinion  tiiat 
you  have  formed  such  that  it  would  take 
testimony  to  remove  it;  to  change  it?  A. 
No,  sir.  Q.  It  would  not  take  any  testimony 
to  change  it?  A  It  is  only  circumstantiaL 
Q.  Is  that  opinion  such  that  it  would  take 
testimony  to  remove  it?  A  Yes,  sir;  it 
would. 

**By  Mr.  Davis:  Q.  Has  any  one  talked  to 
you  in  regard  to  the  case?  A  A  lot  has 
been  said;  nobody  specially  has  been  talk- 
ing to  me  that  was  interested  in  the  case. 
I  have  heard  a  lot  of  talk.  Q.  You  mean 
jwi.  have  formed  an  opinion  by  having  heard 
so  xiiuch  talk  and  seen  so  much  in  the  news- 
papers, but  you  are  willing  to  go  by  the  evi- 
dence on  the  stand?  A.  Yes,  sir.  Q.  And  you 
wlU  disregard  everything  that  has  been  said 
to  you  heretofore?  A  That  would  not  have 
anything  to  do  with  me.  Q.  Do  you  believe 
in  capital  punishment?  A  To  a  certain  ex- 
tent; where  a  man  Is  proved  guilty  by  wit- 
I  beUeve  he  is  entitled  to  be  punished, 


and,  if  no,  I  believe  he  should  be  turned  loose. 
Q.  Are  you  in  favor  of  hanging  any  man  for 
a  crime?  A  Yes,  sir;  if  he  does  it  in  cold 
blood. 

"Mr.  Tlmmerman  r  I  think  in  the  interest 
of  a  fair  and  impartial  trial  that  it  is  neces- 
sary to  have  a  juror  that  is  free  from  bias, 
prejudice,  or  anything  that  would  tend  to 
influence  his  mind  when  he  goes  into  the 
jury  room,  except  the  testimony  from  the 
witness  stand. 

"The  Court:  I  don't  think  this  juror  is 
competent 

"Mr.  Davis:  We  think  we  had  better  except 
to  your  honor's  ruling  as  to  Mr.  Rosier,  so 
that  we  may  have  the  benefit  of  it 

"The  Court:  All  right,  Mr.  Stenographer, 
note  the  exception." 

The  burden  is  upon  the  appellant  to  show 
that  the  ruling  of  his  honor,  the  presiding 
judge,  that  -Hosier  was  not  a  competent 
juror,  is  not  sustained  by  the  testimony.  The 
presiding  judge  occupied  a  more  advanta- 
geous position  than  this  court  in  ruling  upon 
the  competency  of  the  juror,  for  the  reason 
that  he  had  the  opportunity  of  seeing  the 
juror,  and  of  observing  the  manner  in  which 
he  testified.  In  view  of  this  fact,  and  the 
apparent  contradictions  in  the  testimony  of 
the  witness,  the  api)ellant*s  attorneys  have 
failed  to  satisfy  this  court  that  the  ruling 
of  the  presiding  judge  was  erroneous. 
Second  Exception, 

There  was  other  testimony  introduced 
without  objection  showing  that  Patterson 
was  a  policeman  at  the  time  of  the  homicide. 
The  defendant  testified  that  he  knew  Patter- 
son was  a  ];)oliceman,  and  that  he  had  been 
on  the  force  for  years.  And  T.  R.  Morgan, 
a  witness  for  the  state,  testified  that  Pat- 
terson had  been  on  the  police  force  some- 
thing over  20  years — thus  rendering  unneces- 
sary further  testimony  showing  that  Patter- 
son was  a  policeman.  Therefore,  even  if 
there  was  error,  it  was  not  prejudicial  But, 
apart  from  this  fact,  the  exception  is  with- 
out merit,  and  does  not  require  further  con- 
sideration. 
2'Mrd  Exception, 

[8,4]  In  the  first  place,  as  the  defendant 
was  not  convicted  of  murder,  but  only  of 
manslaughter,  the  charge  was  not  prejudicial 
to  ills  rights.  But  in  the  second  place  the 
case  of  the  State  v.  Davis,  50  S.  C.  405,  27 
S.  E.  005,  62  Am.  St  Rep.  837,  shows  that, 
even  if  the  appellant  had  been  convicted  of 
murder,  the  exception  could  not  be  sustained. 
Fourth  Exception, 

{S]  Conceding  that  there  was  error  on  the 
part  of  the  drc-uit  judge  in  charging  that  "a 
man  must  be  without  fault  In  bringing  about 
a  difllculty,"  nevertheless,  as  the  defendant 
was  only  convicted  of  manslaughter,  the  er- 
ror was  harmless.  State  v.  Rlciiardson,  47 
S.  C.  166,  25  S.  &  220,  35  L.  R.  A.  238. 
Fifth  Exception, 

[6]  In  so  far  as  the  exception  assigns  er- 
ror in  the  refusal  to  charge^  "And  this  is 
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the  case  even  where  the  man  who  does  the 
killing  is  in  fault  in  bringing  about  the  dif- 
ficulty," it  cannot  be  sustained,  for  the  rea- 
son that  the  defendant  was  not  convicted  of 
murder,  but  of  manslaughter.  Those  words 
were  inserted  in  the  request,  for  the  purpose 
of  showing  that  under  the  circumstances 
herein  mentioned  the  defendant  would  only 
be  guilty  of  manslaughter,  and  not  of  murder. 
As,  however,  he  was  not  convicted  of  murder, 
but  of  manslaughter,  there  was  no  prejudicial 
error,  even  conceding  that  the  refusal  to 
charge  was  erroneous. 

For  the  same  reason,  the  other  assignment 
of  error  stated  in  the  exception  must  be  over- 
ruled. 
Sixth  Exception. 

[7]  When  that  portion  of  t&e  charge  emr 
bodied  in  the  exception  la  considered  In  con- 
nection with  the  entire  charge,  it  will  be 
found  to  be  free  from  error,  especially  when 
considered  in  connection  with  the  charge: 
'That,  if  you  find  that  the  deceased  arrested 
the  defendant  for  violating  a  city  ordinance 
when  none  has  been  violated,  such  arrest 
would  be  illegal,  and  that,  if  the  defendant 
killed  the  deceased  in  self-defense,  tteai 
the  killing  would  be  neither  murder  nor  man- 
slaughter, and  it  would  be  your  duty  to 
find  a  verdict  of  not  guilty." 

Judgment  affirmed. 

WOODS,  HYDRICK,  WATTS,  and  ERAS- 
ER^ J  J.,  concur. 


(94  8.  C.  116) 


STATE  V.  BROWN. 


(Supreme  Court  of  South  Carolina.    March  2L 

1913.) 

1.  Homicide  (§  340*)— Appeal  —  HAaifLEss 

BBBOft— INBTBUOTIONS. 

An  instruction  that  the  state  must  con- 
vince the  jury  of  guilt  before  the  jury  can  find 
an  accused  guilty,  and,  if  the  state  has  proven 
accused's  guilt  beyond  a  reasonable  doubt,  the 
"verdict  will  be  guilty  of  murder,  and,  if  noth- 
ing else,  he  would  hang,"  was  not  reversible 
error  because  the  death  penalty  was  not  inflict- 
ed by  hanging,  but  by  electrocution. 

fEd.    Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  §§  715-717,  720 ;   Dec  Dig.  {  340.*] 

2,  HoMiciDB  (I  340*)— Appeal  —  Harmless 
EsROB— Instructions. 

Any  error  in  instructions  on  murder  in 
stating  that  the  penalty  would  be  ''hanging*' 
was  harmless,  where  accused  was  only  convict- 
ed of  manslaughter,  and  the  jury  were  cor- 
rectly instructed  as  to  the  punishment  for  man- 
slaughter. 

[Ed.   Note.— For  oth^r  cases,   see  Homicide. 
Cent.  Dig.  SI  715-717,  720 ;   Dec.  Dig.  §  340.*] 

8.  Criminal  Law  (S  911*)— -Motion  for  New 
Trial. 

A  motion  for  new  trial  in  a  criminal  case  is 
addressed  to  the  discretion  of  the  trial  judge, 
the  exercise  of  which  will  not  be  disturbed  in 
the  absence  of  abuse. 

[Ed.   Note.~For    other   cases,   see    Criminal 
liaw.  Cent  Dig.  §  2134;    Dec.  Dig.  S  911.*] 


4.  Criminal  Law  (S{  1134, 1156*)— Appbai^ 
Harmless  Error. 

The  Supreme  Court  will  not  interfere  with 
the  trial  court's  ruling  denying  a  new  trial  if 
his  conclusions  are  correct,  though  his  reason- 
ing is  wrong. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  2687,  2953.  2986-2998,  305tt, 
3067-5071;  Dec.  Dig.  {{  1134,  1156.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Clarendon  County;  John  S.  Wilson,  Judge. 

"To  be  officially  reported." 

Robert  Brown  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

J.  H.  Lesesne,  of  Manning,  for  appellant 
P.  H.  Stoll,  SoL,  of  Kingstree,  for  the  Stat& 

WATTS,  J.  The  appellant  was  tried  on 
an  indictment  for  the  murder  of  one  Bdin- 
boro  Lawyer,  in  Clarendon  county,  before 
his  honor.  Judge  Wilson,  and  a  Jury,  and 
convicted  of  manslaughter  on  June  6,  1912. 
After  verdict,  a  motion  for  a  new  trial  was 
made  and  refused.  The  appellant  appeals 
and  asks  for  a  reversal  on  four  exceptions 
which  are  as  follows: 

First  "Because  the  presiding  Judge  erred, 
it  is  respectfully  submitted,  in  charging  the 
Jury  as  follows:  *The  state  must  convince 
the  Jury  of  a  party's  guilt  before  the  Jury 
can  say  a  party  is  guilty.  If  the  state  has 
proven  the  guilt  of  this  defendant  beyond 
that  doubt,  your  verdict  will  be  guilty  of 
murder,  and,  if  nothing  else,  he  would  hang.' 
Whereas,  as  a  matter  of  law,  there  is  now 
no  penalty  of  death  by  hanging  in  this  state; 
nor  was  there  at  the  time  of  the  trial  or  at 
the  time  the  alleged  crime  was  committed 
on  the  21st  day  of  May,  1912." 

[1,2]  This  exception  is  overruled.  The 
Judge  clearly  intended  to  convey  to  the  Jury 
the  idea  that  the  penalty  for  murder,  with- 
out a  recommendation  to  mercy,  was  death, 
and  while  he,  by  a  slip  of  the  tongue,  said 
by  hanging  instead  of  b^ng  electrocuted, 
that  is  not  a  reversible  error,  but  apart  from 
this  the  defendant  was  only  convicted  of 
manslaughter,  and  his  honor  told  the  Jury 
correctly  what  the  punishment  for  man- 
slaughter was. 

The  second  exception  alleges  error  on  the 
part  of  his  honor  in  charging  the  Jury  in 
being  in  error  in  defining  what  the  law  was. 
An  examination  of  his  charge,  as  a  whole, 
will  show  it  was  free  from  error  in  charging 
the  law  of  murder,  manslaughter,  self-de- 
fense, and  excusable  homicide,  and  this  ex- 
ception is  therefore  overruled. 

The  third  and  fourth  exceptions  complain 
of  error  on  the  part  of  his  honor  in  not 
setting  the  verdict  aside  and  granting  a  new 
trial,  and  challenges  his  rulings  by  basin«r 
his  rulings  on  the  case  of  State  v.  Babb,  88 

5.  C.  395,  70  S.  B.  309. 

[3]  The  motion  for  a  new  trial  was  ad- 
dressed to  the  discretion  of  the  Judge.    He 
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refused  it  in  the  exercise  of  that  discretion, 
and  we  see  no  erroneous  exercise  of  it 

[4]  If  his  conclusions  were  right  and  his 
reasoning  wrong,  we  have  no  occasion  to  in- 
terfere. There  was  testimony  to  support  the 
verdict,  and  his  honor  had  all  of  the  facts 
before  him  fresh  in  his  mind,  and  he  re- 
fused the  motion  for  a  new  triaL 

After  a  full  investigation  of  the  errors 
complained  of,  we  overrule  all  of  them. 

Judgment  affirmed. 

GARY.  C.  J.,  and  WOODS,  HYDRtGK, 
and  FRASBR^  JJ.,  concur. 


(94  S.  C.  62) 

KLECKLEY  et  aL  v.  HOOK  et  al. 

(Supreme  Court  of  South  Carolina.    March  17, 

1913.) 

1.  Appeal   and   Ebbob    (|   031*)— Pbesump- 
noNS. 

It  will  be  presumed  that  the  trial  court 
based  its  conclusions  only  on  competent  testi- 
mony, although  the  referee,  who  took  the  evi- 
dence, may  have  reported  incompetent  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if  8728^  3762-5771;  Dec. 
Dig.  I  931.*] 

2.  Afpbal  ard  Bbbob  <|  031*)— Bubdxn  of 
Pboop. 

Appellant  mutt  satisfy  the  Supreme  Court, 
by^  the  preponderance  of  the  evidence,  that  the 
trial  judge  erred  in  his  findings  of  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  8728»  3762-3771;  Dec. 
Dig.  i  031.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  IL  W.  Memmlnger, 
Judge. 

•To  be  officially  reported." 

Action  by  Matilda  Kleckley  and  others 
against  R.  T.  Hook  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Bfird  ft  Dreher,  of  Lexington,  for  appel- 
lants. Melton^  Graham  ft  Sturkie,  for  re- 
spondents. 

WATTS,  J.  This  is  an  action  for  specific 
performance  of  a  contract  to  convey  land, 
commenced  February  24,  1911,  and  heard  by 
his  honor  Judge  Memminger  at  the  fall  term 
of  the  court  for  Jjexington  county,  1011,  and 
who  filed  his  decree  therein  on  December  2, 
1911,  refusing  the  prayer  of  the  plaintiffs 
and  dismissing  the  complaint  From  this 
decree  appellants  appeal  and  impute  error 
to  his  honor  by  five  exceptions.  At  the  hear- 
ing, the  second  exception  was  withdrawn  by 
the  appellants.  The  first  exception  alleges 
error  on  the  part  of  his  honor  in  not  exclud- 
ing the  evidence  of  R.  T.  Hook,  In  part,  on 
the  ground  that  such  evidence  in  chief  and 
cross  examination  In  relation  thereto  was  ob- 
noxious to  section  400  of  the  Code  in  that 
said  evidence  relates  to,  or  is  transactions 
or  communications  between,  the  witness  and 


a  deceased,  whose  heirs  at  law  are  suing  tbe 
witness  on  the  claim,  descended  to  them 
through  the  deceased.  The  third,  fourth,  and 
fifth  exceptions  impute  error  to  che  elrct.ilt 
Judge  in  not  finding  that  the  preponderance 
of  the  evidence  was  to  the  effect  ttiftC  *<>.  T. 
Hook  had  sold  the  land  in  question  t»  Oi^'^e 
Kleckley,  and  in  not  decreeing  specific  per- 
formance, or,  falling  in  this,  that  it  was  er- 
ror in  not  finding,  by  the  preponderance  of 
the  evidence,  that  the  money  paid  by  Hook 
to  W.  P.  Roof  was  a  loan  to  George  Kleck- 
ley, and  not  adjudging  that  Hook  should  con- 
vey the  lands  to  appellants  upon  payment  to 
him  by  them  of  amount  due,  and  in  holding 
that  the  possession  of  Kleckley  was  that  of 
a  tenant  and  not  as  a  purchaser. 

The  testimony  In  the  case  was  taken  before 
a  referee  and  reported  to  the  court  Judge 
Memminger,  with  all  the  evidence  taken  be- 
fore him,  held  that  the  possession  of  Kleck- 
ley was  that  of  a  tenant  and  not  a  pur- 
chaser. He  found  that  the  taxes  were  paid 
by  Hook  and  not  by  Kleckley,  and  the 
amount  paid  Is  no  rate  of  interest  He 
found  that  there  was  no  clear  and  convinc- 
ing testimony  to  upset  the  legal  title  in 
Hook;  but,  from  all  the  testimony,  no  such 
finding  would  be  warranted,  and  that  the 
evidence  would  not  warrant  a  finding  of 
plaintiffs'  contention,  and  he  finds  for  the 
defendant  and  dismisses  the  complaint  In 
our  opinion,  the  circuit  judge's  finding  could 
be  sustained  even  if  the  evidence  excepted  to 
in  appellants'  first  exception  should  be  ex- 
cluded. 

[1]  In  arriving  at  the  conclusion  and  find- 
ing that  he  did,  we  do  not  know  whether  his 
honor  excluded  or  considered  the  testimony 
of  R.  T.  Hook,  which  was  objected  to,  but 
assume  that  he  only  based  his  conclusions 
on  competent  testimony,  although  the  referee 
might  have  r^>orted  incompetent  testimony. 
As  said  by  this  court  in  Leland  v.  Morrison, 
75  S.  E.  892:  "It  will  be  borne  in  mind  that 
the  evidence  in  the  case  was  taken  before 
the  master,  and,  under  the  law,  it  was  his 
duty  to  take  all  of  the  testimony  offered  and 
report  it  to  the  court  Even  if  incompetent 
testimony  was  in  evidence,  as  this  was  not  a 
jury  trial,  but  a  trial  before  the  judge,  it  is 
reasonable  to  suppose  his  honor,  in  reaching 
his  conclusions  as  to  the  fftcts  of  the  case, 
did  not  base  his  decision  upon  anything  but 
competent  relevant  testimony."  His  honor 
having  found  that  there  was  not  such  clear 
and  convincing  testimony,  as  required  by 
law,  as  to  decree  specific  performance  of  a 
parol  contract  to  convey  land,  and  having 
refused  the  same,  we  see  no  reason  to  dis- 
turb his  findings  and  reverse  his  decree. 

[2]  "It  Is  incumbent  on  the  appellants 
to  satisfy  this  court,  by  the  preponderance 
of  the  evidence,  that  his  honor,  the  presiding 
judge,  erred  in  his  findings  of  fact,  which 
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")ey  have  failed  to  do.**    Leland  v.  Morrison* 
7"^  S.  E.  892. 

Tlie  exceptions  are  overruled,  and  jndg- 
T'^at  affirmed. 

GAKT,   C.   J.,   and   WOODS,  HYDBICK, 
ZHH  FRASER,  JJ.,  concur. 


<94  s.  c.  4S) 

BRYAN  V.  HA^fMETT  et  aL 

(Supreme  Ck)urt  of  South  Carolina.    March  17, 

1913.) 

Mandamus  ({  166*)— Tbavxbse  of  Return— 
Admissions. 

Facts  alleged  In  the  return  in  mandamus, 
which  are  not  traversed,  are  deemed  admitted 
by  the  relator. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  }§  865,  366 ;   Dee.  Dig.  §  166.*] 

Appeal  from  Common  Pleas  Clrcnlt  Court 
ef  Williamsburg  County;  John  S.  Wilson, 
Judge. 

**To  be  officially  reported.** 

Application  for  mandamus  by  John  T. 
Bryan  against  J.  N.  Hammett  and  others,  as 
the  Auditing  Board  of  Williamsburg  County. 
From  a  judgment  dismissing  the  petition,  re- 
lator appeals.    Affirmed. 

The  petition  was: 

"The  petition  of  John  T.  Bryan,  the  re- 
lator, respectfully  shows  to  your  honor: 

"(1)  That  at  the  times  hereinafter  mention- 
ed your  petitioner  was,  and  now  is,  a  resident 
and  citizen  of  the  county  of  Williamsburg 
and  state  aforesaid. 

"(2)  That  J.  N.  Hammett,  J.  J.  B.  Mont- 
gomery, and  P.  M.  Brockington  at  the  times 
hereinafter  mentioned  did,  and  now  do,  con- 
stitute the  auditing  board  of  the  said  county. 

"(3)  That  under  and  by  virtue  of  an  act  of 
the  General  Assembly  of  the  state  of  South 
Carolina,  entitled  *An  act  to  provide  for  con- 
stables in  Chester  and  Williamsburg  counties 
for  the  purpose  of  enforcing  the  law,  and 
especially  the  law  prohibiting  the  sale  of 
alcoholic  liquors,  and  prescribing  their  du- 
ties,* approved  the  26th  day  of  February, 
1910,  your  petitioner  was  appointed  special 
constable  in  and  for  the  county  of  Williams- 
burg, and  on  or  about  the  1st  day  of  July, 

1910,  received  his  commission  and  entered 
upon  the  discharge  of  his  duties  as  such. 

''(4)  That,  after  the  16th  day  of  January, 

1911,  although  your  petitioner  faithfully  and 
diligently  discharged  the  duties  of  his  office, 
without  having  been  removed  therefrom,  or 
deprived  of  the  benefit  thereof,  the  said 
auditing  board,  without  just  cause  or  reason, 
failed,  declined,  and  refused  to  audit  and  ap- 
prove the  claims  of  your  petitioner  against 
the  said  county  for  his  salary  for  such  serv- 
ices rendered  by  him  as  special  constable,  as 
provided  by  said  act 

**(5)  That  your  petitioner  has  filed  with  the 
said  auditing  board  his  three  claims  for  the 
said  services  as  constable  for  Williamsburg 


county,  to  wit:  One  for  part  of  the  month  of 
January,  1911,  amounting  to  the  sum  of  $54.- 
90;  one  for  the  month  of  February,  1911, 
amounting  to  the  sum  of  $88.85 :  and  one  for 
part  of  the  month  of  March,  1911,  amounting 
to  the  sum  of  $45.30 — ^aggregating  in  all  the 
sum  of  $189.05,  all  of  which  will  more  fully 
appear  by  reference  to  copies  thereof  hereto 
attached  and  made  a  part  hereof,  to  which 
reference  is  craved  as  often  as  may  be  neces- 
sary. And  that,  although  the  said  claims 
have  long  since  been  filed  with  the  said 
auditing  board,  and  although  your  i)etltioner 
has  repeatedly  requested  and  urged  the  said 
board  to  audit  and  approve  the  same,  they  re- 
fused, and  still  refuse,  to  do  so. 

"(6)  That  from  the  16th  day  of  January, 
1911,  to  the  15th  day  of  March,  1911,  your 
petitioner,  in  good  faith,  assiduously  perform- 
ed the  duties  of  his  office,  and  thereby  ren- 
dered valuable  service  to  the  county  of  Wil- 
liamsburg and  the  state  of  South  Carolina, 
and  that  he  is  now  justly  due  from  the  couh- 
ty  of  Williamsburg  the  sum  of  $189.05,  for 
and  upon  the  claims  above  mentioned,  of 
which  he  is  unlawfully  deprived  by  reason  of 
the  failure  and  refusal  of  the  said  auditing 
board  to  audit  and  approve  the  same. 

"(7)  That  your  petitioner  has,  other  than 
this,  no  remedy  to  enforce  the  payment  of  the 
said  sum. 

"Wherefore,  your  petitioner  prays  that  the 
said  J.  N.  Hammett,  J.  J.  B.  Montgomery, 
and  P.  M.  Brockington,  auditing  board  as 
aforesaid,  be  required  to  show  cause  before 
your  honor,  at  chambers  at  Kingstree,  why 
they  should  not  be  ordered  to  audit  and  ap- 
prove the  claims  of  the  relator,  herein  set 
forth.*' 

The  return  was  as  follows: 

**And  now  come  J.  N.  Hammett,  J.  J.  B. 
Montgomery,  and  P.  M.  Brockington,  consti- 
tuting the  auditing  board  of  Williamsburg 
county,  and  answering  the  petition  of  John 
T.  Bryan,  in  the  above-entitled  matter,  and 
responding  to  the  rule  issued  herein  by  his 
honor.  Judge  John  S.  Wilson,  on  the  30th 
day  of  May,  1912,  requiring  them  to  show 
cause  why  they  should  not  audit  and  ap- 
prove the  claims  referred  to  in  said  peti- 
tion, for  cause  showeth:  (1)  That  they  are 
now,  and  were  at  the  times  the  claims  re- 
ferred to  in  the  petition  were  filed  with 
them,  without  authority  and  jurisdiction  to 
audit  and  approve  said  claims,  for  the  rea- 
son that  they  are  not  properly  verified  by 
affidavit  as  required  by  section  806,  vol.  1, 
Code  of  Laws  1902,  in  that  the  affidavits 
appended  to  the  respective  claims  do  not 
state  that  Ihe  labor,  fees,  disbursements,  and 
services  charged  in  said  claims  had  been  in 
fact  done,  made,  rendered,  and  are  due. 

**Further  responding  to  said  rule  to  show 
cause,  and  by  way  of  further  return  thereto, 
these  respondents  submit:  (1)  That  this 
court  ih  without  jurisdiction  to  order  and  re- 
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quire  them,  as  the  auditing  board  of  Wil- 
liamsburg county,  to  approve  either  of  the 
claims  attached  to  the  petition  in  the  above 
matter  so  far  as  the  respective  expense  ac- 
counts are  concerned,  as  these  respondents 
act  Judicially  under  the  law  in  auditing  ex- 
pense accounts,  and  not  ministerially,  and 
they  submit  that  the  wisdom  of  this  law  can 
be  seen  by  a  comparison  of  the  expense  ac- 
counts of  the  said  petition  as  attached  to 
said  petition. 

"Further  responding  to  the  said  rule  to 
show  cause,  and  by  way  of  further  return 
thereto,  these  respondents  submit: 

"(1)  That  on  or  about  the  21st  day  of  Jan- 
uary, 1911,  his  Excellency,  Gole  L.  Blease, 
Governor  of  South  Carolina,  issued  his  proc- 
lamation wherein  and  whereby  lie  declared : 
*That  every  commission  as  state  constable 
or  state  detective  or  county  constable  or 
county  detective  heretofore  issued  under  the 
act  known  as  the  Dispensary  Act,  and  all 
acts  amendatory  thereto,  or  hy  any  other  au- 
thority of  law,  shall  expire  on  the  23d  day 
of  January,  1011,  and  such  commissions  are 
hereby  declared  null  and  void,  and  all  au- 
thority carried  by  them  is  hereby  revoked 
from  that  date' — a  copy  of  which  said  proc- 
lamation is  hereto  attached,  and  hereby 
made  a  part  and  parcel  of  this  return. 

"(2)  That  at  the  time  said  proclamation 
was  issued,  the  petitioner,  John  T.  Bryan, 
had  and  held  a  commission  as  constable  of 
Williamsburg  county,  under  the  provisions  of 
the  act  of  the  Legislature,  referred  to  in 
paragraph  8  of  the  petition,  upon  which  the 
rule  to  show  cause  in  this  matter  was  issued ; 
but  these  respondents  allege  that  said  com- 
mission was  revoked  by  said  proclamation, 
and  they  allege,  further,  that  the  said  peti- 
tioner openly  and  publicly  admitted  to  them 
and  others  that  his  commission  was  revoked 
by  said  proclamation,  and  that  by  virtue 
thereof  he  was  discharged  from  office,  and 
they  further  allege  that  he  did  not  there- 
after perform  any  services  for  the  county  of 
Williamsburg  under  said  commission. 

"(3)  That  respondents  are  informed  and 
believe  that  after  the  commission  of  the  "peiX- 
tioner  had  been  revoked,  as  hereinbefore 
stated,  the  said  petitioner  went  to  Columbia, 
S.  C,  for  the  purpose  of  perfecting  some  ar- 
rangement with  the  legislative  delegation  of 
Williamsburg  county,  and  with  the  Govern- 
or of  the  state,  whereby  he  might  be  con- 
tinued in  the  office  from  which  he  had  been 
removed,  and  whereby  he  might  continue  to 
draw  his  salary  and  expenses  as  constable  of 
Williamsburg  county;  but  they  allege,  on 
information  and  belief,  that  no  such  arrange- 
ments were  ever  perfected,  and  that  said 
petitioner  was  never  reappointed  to  the  office 
of  constable  of  Williamsburg  county,  under 
the  act  of  the  Legislature  of  South  Carolina, 
hereinbefore  referred  to. 

"(4)  That  on  or  about  the  7th  day  of 
March,  1911,  the  petitioner  herein  filed  with 
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the  respondents  a  claim  for  his  services  as 
special  constable  for  the  month  of  January, 
1911,  amounting  to  $80,  and  at  the  same  time 
filed  wfth  them  his  expense  account  for  the 
same  month,  amounting  to  the  sum  of  $24.- 
15,  both  of  which  claims  are  hereto  attached 
and  made  part  and  parcel  of  this  return. 
That  at  the  time  said  claims  were  filed  with 
respondents,  they  informed  the  petitioner, 
John  T.  Bryan,  that  his  claims  could  not  be 
approved,  edther  for  salary  or  expenses,  for 
any  time  subsequent  to  his  removal  from 
office.  That  said  petitioner  agreed  to  this, 
and  said  claims  were  thereupon  audited  and 
approved  by  respondents,  as  follows :  Salary 
to  January  16,  1911,  $42.50;  expenses  to 
January  16, 1911,  $12.55 ;  total,  $55.15.  That 
at  the  time  said  claims  were  filed  with  re- 
spondents, the  petitioner,  John  T.  Bryan,  and 
respondents  were  under  the  impression  that 
the  proclamation  of  the  Governor  removing 
petitioner  from  office  was  Issued  and  went 
into  effect  on  the  16th  day  of  January,  1911, 
instead  of  the  23d  day  of  January,  1911,  as 
hereinbefore  stated,  and  said  claims  were  ac- 
cordingly approved  with  the  full  knowledge, 
consent,  and  acquiescence  of  the  petitioner 
for  salary  and  expenses  up  to  and  including 
January  16,  1911,  only.  Tliat  said  petitioner 
accepted  the  amount  for  which  said  claims 
were  approved  as  a  full  and  complete  settle- 
ment of  any  and  all  claims  he  had  against 
the  county  of  Williamsburg  on  account  of 
salary  and  expenses  for  services  rendered  as 
constable  of  said  county,  and  assigned  said 
claim  to  J.  W.  Coward,  after  it  had  been 
approved  as  aforesaid,  who  collected  it  fronp^ 
th^  treasurer  of  Williamsburg  county,  asp 
may  be  seen  by  reference  to  the  files  of  th« 
office  of  the  said  treasurer. 

"(5)  That  at  the  same  time  the  petitioner 
herein  filed  with  respondents  the  claims  re- 
ferred to  in  the  preceding  paragraph  of  the 
return,  he  also  left  with  them  a  claim  for 
salary  and  exi)enses  for  the  month  of  Feb- 
ruary, 1911,  but  respondents  declined  to  act 
upon  or  entertain  said  claim  in  any  way, 
for  the  same  reason  they  declined  to  audit 
and  approve  the  January  daim  for  salary 
and  expenses  after  the  16th  day  of  January, 
1911,  and  respondents  aver  that  this  was 
with  the  full  knowledge,  consent,  acquies- 
cence, and  approval  of  the  petitioner,  John 
T.  Bryan,  and  they  exhibit  herewith  the  said 
original  claim  for  the  information  of  the 
court 

"(6)  That  on  or  about  the  8d  day  of  April, 
1911,  the  petitioner,  the  said  John  T.  Bryan, 
left  with  respondents  his  claim  for  salary 
and  expenses  from  the  1st  day  of  March, 
1911,  to  the  16th  day  of  March,  1911,  and,  at 
the  same  time,  left  with  them  another  claim 
for  salary  and  expenses  from  the  16th  day 
of  January,  1911,  to  the  31st  day  of  January, 
1911,  both  inclusive,  copies  of  both  of  which 
said  claims  are  attached  to  the  petition  here- 
in.   That  at  the  time  said  claims  were  left 
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with  respondents,  the  said  John  T.  Bryan 
did  not  ask  the  payment  thereof  under  au- 
thority ot  his  commission  as  constable  of 
Williamsburg  county,  which  had  been  re- 
voked by  the  Governor,  as  hereinbefore  stat- 
ed, but  stated  that  some  arrangements  would 
be  made  by  the  legislative  delegation  of  Wil- 
liamsburg county  and  the  Governor  of  the 
state,  whereby  he  would  be  reappointed,  aft- 
er which  said  claims  could  be  audited  and 
approved,  along  with  his  claim  for  salary 
and  expenses  for  the  month  of  February, 
1911,  by  respondents,  and  respondents  aver 
that  no  such  arrangement  has  ever  been 
made,  and  that  they  are  without  warrant  or 
authority  of  law  to  audit  and  approve  either 
of  said  claims. 

"(7)  Respondents  deny  that  the  petitioner 
has  repeatedly  requested  them  to  audit  and 
approve  the  claims  attached  to  the  petition 
herein,  and  they  allege,  on  the  contrary,  that 
they  originally  advised  the  said  petitioner 
that  they  had  no  authority  to  approve  said 
claims,  and  that  it  would  be  necessary  to 
get  a  special  act  of  the  Legislature  passed, 
empowering  them  to  do  so,  before  said  claims 
could  be  paid,  and  the  first  intimation  that 
these  respondents  had,  after  said  claims 
were  filed  with  them,  that  the  petitioner  was 
basing  his  right  to  the  payment  of  said  claims 
upon  his  original  appointment  as  constable 
of  Williamsburg  county  was  Just  a  few  days 
before  the  filing  of  this  proceeding,  when 
they  were  so  informed  by  one  of  the  attor- 
neys for  said  petitioner. 

"(8)  Respondents  deny  the  truth  of  the  al- 
legations contained  in  paragraphs  4  and  6 
of  the  petition  attached  to  the  rule  to  sh^w 
cause  herein,  and  they  also  deny  the  truth 
of  each  and  every  allegation  containM  'in 
said  petition  which  has  not  been  hereinbe- 
fore controverted,  admitted,  or  explained. 

"(9)  That,  as  part  of  this  return,  respond- 
ents submit  herewith  for  the  consideration 
of  this  court  the  affidavit  of  Gteorge  J.  Gra- 
ham, sheriff  of  Williamsburg  county,  and  the 
afQdavit  of  the  Honorable  EI  O.  E)[>ps,  Sen- 
ator of  Williamsburg  county,  said  affidavit 
showing  that  said  John  T.  Bryan  was  re- 
moved from  the  office  of  constable  of  Wil- 
liamsburg county  by  the  proclamation  of  the 
Governor,  hereinbefore  referred  to,  and  that 
he  acquiesced  therein. 

''Having  fully  answered  the  petition  and 
the  rule  to  show  cause  herein,  these  respond- 
ents submit  that  the  said  rule  to  show  cause 
should  be  dismissed,  with  costs." 

Kelley  ft  Hinds,  of  Kingstree,  for  appel-. 
lant  Le  Roy  Lee,  of  Kingstree,  for  re- 
spondents. 

GARY,  C  J.  This  is  an  application  for  a 
writ  of  mandamus,  requiring  the  respondents 
to  audit  and  approve  certain  claims  of  the 
relator  mentioned  in  his  petition,  which 
will  be  incorporated  in  the  report  of  the  case. 


His  honor  Judge  John  8.  Wilson  issued  a 
rule  requiring  the  respondents  to  show  cause 
why  the  prayer  of  the  petition  should  not  be 
granted,  and  upon  hearing  the  return  ad- 
Judged  that  it  was  sufficient  and  dismissed 
the  petition.  The  said  return  will  also  be 
reported.  This  appeal  is  from  the  order  oi: 
his  honor,  Judge  Wilson,  dismissing  the  peti- 
tion.' 

The  only  reply  which  the  petitioner  made 
to  the  return  was  the  introduction  of  an 
affidavit  by  George  J.  Graham,  containing 
the  following  statement:  **That  on  the  26th 
day  of  February,  1910,  he  was  at  all  times 
thereafter,  has  been,  and  now  is,  sheriil  of 
Williamsburg  county;  that  he  knows  John 
T.  Bryan ;  and  that  deponent  has  at  no  time 
and  in  no  manner  requested  Qoy.  Cole  L. 
Blease  to  remove  the  said  John  T.  Bryan 
from  the  office  of  constable  for  Williamsburg 
county,  but  considered  that  he  was  removed 
by  the  proclamation  of  the  Governor."  The 
return  was  not  otherwise  traversed,  and  the 
other  facts  therein  alleged  must  therefore  be 
considered  as  admitted  by  the  relator,  and 
they  clearly  show  that  the  petition  was  prop- 
erly dismissed. 

Judgment  affirmed. 

WOODS,  WATTS,  HYDRIOK,  and  FRAS- 
ER,  JJ.,  concur. 


(94  S.  G.  69) 

KRAMER  V.  GREENVILLE,  S.  ft  A.  RT.  CO. 

KRAMER  et  ux.  v.  SAME. 

(Supreme  (>ourt  of  South  d^rolina.     March  17, 

1913.) 

1.  Street  Railroads  <§  115*)— Injuries  to 
Persons  on  Tracks— Punitive  Damages. 

Where  persons  on  a  street  railroad  track 
were  injured  in  a  collision  resulting  from  the 
intentional  act  of  the  motorman  in  running  the 
car  at  an  unlawful  speed,  punltiye  damages 
may  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  {  115.*] 

2.  Trial    ({    262*)— iNSTRUonoNa— Appuca- 
BiLiTT  TO  Evidence. 

Where  plaintiffs*  horse  balked  on  the  cross- 
ing over  street  railroad  tracks,  and  while  trying 
to  get  him  to  move  they  were  ran  down  by 
defendant*s  car,  a  charge  that  an  engineer  of  a 
railroad  is  not  required  to  be  able  to  read  the 
mind  of  a  traveler  approaching  a  crossing  or  to 
foretell  whether  he  will,  use  ordinary  precau- 
tions was  properly  refused,  being  inapplicable 
to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  IS  505.  59^-612 ;    Dec.  Dig.  {  252.*] 

3.  Appeax  and  Error  (|  1078*)— Waiver  of 

E3RR0R. 

Ezceotions  not  argned  will  be  deemed 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4256-4261;    Dec.  Dig.  { 

Appeal  from  Common  Pleas  Cdrcuit  Court 
of  Anderson  County;  B.  W.  Memminger, 
Judge. 

Actions  by  B.  F.  Kramer  against  the  Green- 
ville, Spartanburg  &  Anderson  Railway  Com- 
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pany  and  by  R  F.  Eiamer  and  wife  against 
the  same  defendant  From  judgments  for 
plaintifTs,  defendant  appeals.    Affirmed. 

Hayiisworth  &  Haynsworth,  of  GreenTllle, 
and  Quattlebanm  &  Cochran,  of  Anderson, 
for  appellant  Paget  ft  Watklns,  of  Ander- 
son, for  respondents. 

• 

FRASER,  J.  These  two  actions  were  tried 
on  circuit  and  In  this  court  together,  and 
were  actions  for  damages.  The  complaints 
allege  both  a  negligent  and  willful  injury 
and  demand  actual  and  punitive  damages. 
The  defendant  moved  for  a  nonsuit,  and  a 
direction  of  a  verdict  as  to  willfulness  and 
its  consequent  punitive  damages,  which  was 
refused.  From  this  refusal  and  from  a  re- 
quest to  charge,  which  was  also  refused,  the 
defendant  appeals,  and  seeks  a  reversal  of 
the  Judgment 

The  complaints  allege,  among  other  things, 
that  the  plaintiffs  were  riding  together  In 
a  buggy  on  the  streets  of  Anderson,  and 
while  attempting  to  cross  defendant's  track 
at  a  public  crossing  the  horse  which  they 
were  driving  "balked"  while  the  buggy  was 
on  the  track  of  the  defendant;  that  they 
used  every  effort  to  get  the  horse  off  of  the 
track,  but  that,  before  they  succeeded  in  get- 
ting the  horse  away  froni  this  position  on 
the  track,  the  car  of  the  defendant  ran  upon 
them  and  injured  them  and  broke  the  bug- 
gy; that  they  were  in  plain  view  of  those 
in  charge  of  the  car  in  ample  time  to  allow 
them  to  stop.  If  they  had  been  running  at  a 
reasonable  rate  of  speed;  that  the  ordi- 
nances of  the  city  of  Anderson  forbade  the 
cars  to  run  at  a  rate  exceeding  12  miles  an 
hour  in  the  dty,  but  that  the  car  which 
struck  plaintiff's  buggy  was  running  at  a 
rate  far  exceeding  12  miles  an  hour;  that  the 
injury  was  caused  by  the  running  of  the 
cars  in  negligent  willful  and  reckless  dis- 
regard of  the  ordinances  of  the  dty.  The 
motorman  estimated  the  rate  of  speed  at 
10  or  12  miles  an  hour.  One  of  the  defend- 
ant's witnesses  estimated  the  rate  of  speed 
at  about  15  miles  an  hour,  and  the  plaintiff 
Bw  F.  Kramer  at  a  greater  rate  stilL  There 
was  no  denial  of  the  ordinance. 

[1  ]  1.  At  what  rate  of  speed  was  the  car  run- 
ning? This  was  a  question  for  the  Jury. 
If  the  Jury  came  to  the  conclusion  that  the 
car  was  running  at  an  unlawful  rate,  and 
that  the  proximate  cause  of  the  injury  was 
that  by  reason  of  the  unlawful  rate,  the 
motorman  could  not  stop  in  time  to  prevent 
the  inj\iry,  then  the  Jury  might  find  puni- 
tive damages,  unless  there  was  evidence  that 
from  soirie  unavoidable  cause  he  had  lost  con- 
trol of  the  car.  There  was  no  suggestion  of 
this  sort  in  the  case.  Did  those  in  charge 
of  the  car  intend  to  run  at  a  greater  speed 
than  12  miles  an  hour?  That  was  a  ques- 
tion for  the  Jury,  and,  if  the  Jury  came  to  the 
conclusion  t^at  the  proximate  cause  of  the 


injury  was  an  intentional  violation  of  law, 
then  punitive  damages  would  follow.  In 
State  V.  Mcintosh,  39  S.  C.  97,  17  S.  E. 
446,  this  court  approved  a  diarge  in  which 
the  circuit  Judge  charged  the  Jury:  "Malice 
is  the  deliberate .  and  well-formed  purpose 
to  do  the  unlawful  act"  The  exceptions  that 
complain  of  error  In  refusing  a  nonsuit  and 
the  direction  of  a  verdict  are  overruled. 

[2]  2.  The  only  other  question  argued  in 
this  court  is  as  follows:  ''The  Judge  declined 
to  charge  the  following  proposition:  The 
courts  do  not  require  that  the  engineer  of 
a  railroad  shall  be  such  an  expert  in  psy- 
diology  as  to  be  able  to  read  the  mind  of 
a  traveler  approaching  a  railway  crossing, 
or  to  be  able  to  foretell  that  he  will  not  exr 
erclse  common  ordinary  precautions  for  his 
own  safety."  This  exception  must  be  over- 
ruled. It  was  not  pertinent  to  any  issue 
in  the  casa  Engineers  are  not  required  to 
be  expert  mind  readers,  but  there  is  nothing 
in  the  case  to  show,  nor  has  it  been  suggested 
in  argument  that  the  powers  of  an  expert 
were  required.  There  is  no  question  but 
that  the  plaintiffs  earnestly  desired,  and  were 
using  all  the  means  they  could  think  of,  to 
get  away  from  the  track  and  out  of  harm's 
way. 

[3]  The  remaining  exceptions,  being  omitted 
from  the  argument  are  deemed  abandoned. 

The  Judgment  of  this  court  is  that  the 
Judgment  appealed  from  is  affirmed. 

GARY,  *a  J.,  and  WATTS,  J.,  concur. 
WOODS  and  HYDRICK,  J  J.,  concur  in  the 
result 


FITZGERALD  v.  J.  I.  CASE  THRESHING 

MACH.   CO. 

(Supreme  Court  of  South  Carolina.    March  17, 

1913.) 


Appearance  ({§  9,  24*)  —  Application  pob 
Permission  to  Answer — Generai.  Appeab- 

ANCE Waiver 

When  a  defendant  who  has  defaulted  ap- 
plies to  be  allowed  to  answer  under  Code  Civ. 
Free.  1912,  {  225,  providing  that  the  court  in 
its  discretion  may  allow  an  answer  to  be  made, 
he  makes  a  general  appearance,  and  waives  hia 
right  to  move  to  have  defective  service  of  the 
summons  set  aside. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  {{  42-62,  11&-143 ;  Dec  Dig.  SI  9, 
24.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  George  E.  Prince, 
Judge. 

"To  be  officially  reported." 

Action  by  Kate  Fitzgerald,  as  administra- 
trix of  John  Fitzgerald,  deceased,  against 
the  J.  I.  Case  Threshing  Machine  Company. 
From  an  order  overruling  a  motion  to  set 
aside  the  service  of  a  summons,  the  defend- 
ant appeals.    Affirmed. 

See,  also,  77  S.  E.  741. 
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with  respondents,  the  said  John  T.  Bryan 
did  not  ask  the  payment  thereof  tinder  au- 
thority of  his  commission  as  constable  of 
Williamsburg  county,  which  had  been  re- 
yoked  by  the  €k>Yeruor,  as  hereinbefore  stat- 
ed, but  stated  that  some  arrangements  would 
be  made  by  the  legislative  delegation  of  Wil- 
liamsburg county  and  the  Governor  of  the 
state,  whereby  he  would  be  reappointed,  aft- 
er which  said  claims  could  be  audited  and 
approved,  along  with  his  claim  for  salary 
and  expenses  for  the  month  of  February, 
1911,  by  respondents,  and  respondents  aver 
that  no  such  arrangement  has  ever  been 
made,  and  that  they  are  without  warrant  or 
authority  of  law  to  audit  and  approve  either 
of  said  claims. 

"(7)  Respondents  deny  that  the  petitioner 
has  repeatedly  requested  them  to  audit  and 
approve  the  claims  attached  to  the  petition 
herein,  and  they  allege,  on  the  contrary,  that 
they  originally  advised  the  said  petitioner 
that  they  had  no  authority  to  approve  said 
claims,  and  that  it  would  be  necessary  to 
get  a  special  act  of  the  Legislature  passed, 
empowering  them  to  do  so,  before  said  claims 
could  be  paid,  and  the  first  intimation  that 
these  respondents  had,  after  said  claims 
were  filed  with  them,  that  the  petitioner  was 
basing  Ids  right  to  the  payment  of  said  claims 
upon  his  original  appointment  as  constable 
of  Williamsburg  county  was  Just  a  few  days 
before  the  filing  of  this  proceeding,  when 
they  were  so  informed  by  one  of  the  attor- 
neys for  said  petitioner. 

"(8)  Respondents  deny  the  truth  of  the  al- 
legations contained  in  paragraphs  4  and  6 
of  the  petition  attached  to  the  rule  to  sh^w 
cause  herein,  and  they  also  deny  the  truth 
of  each  and  every  allegation  containM  'in 
said  petition  which  has  not  been  hereinbe- 
fore controverted,  admitted,  or  explained. 

"(9)  That,  as  part  of  this  return,  respond- 
ents submit  herewith  for  the  consideration 
of  this  court  the  affidavit  of  George  J.  Gra- 
ham, sheriff  of  Williamsburg  county,  and  the 
afSdavlt  of  the  Honorable  EI  0.  E)[>ps,  Sen- 
ator of  Williamsburg  county,  said  affidavit 
showing  that  said  John  T.  Bryan  was  re- 
moved from  the  office  of  constable  of  Wil- 
liamsburg county  by  the  proclamation  of  the 
Governor,  hereinbefore  referred  to,  and  that 
he  acquiesced  therein. 

''Having  fully  answered  the  petition  and 
the  role  to  show  cause  herein,  these  respond- 
ents submit  that  the  said  rule  to  show  cause 
should  be  dismissed,  with  costs.'* 

Kelley  ft  Hinds,  of  Klngstree,  for  appel-. 
.  lant     Le  Roy   Lee,   of  Klngstree,   for   re- 
spondents. 

GARY,  C  J.  This  is  an  application  for  a 
writ  of  mandamus,  requiring  the  respondents 
to  audit  and  approve  certain  claims  of  the 
relator  mentioned  in  his  petition,  which 
will  be  incorporated  in  the  report  of  the  case. 


His  honor  Judge  John  8.  Wilson  issued  a 
rule  requiring  the  respondents  to  show  cause 
why  the  prayer  of  the  petition  should  not  be 
granted,  and  upon  hearing  the  return  ad- 
judged that  it  was  sufficient  and  dismissed 
the  petition.  The  said  return  will  also  be 
reported.  This  appeal  is  from  the  order  ot 
his  honor.  Judge  Wilson,  dismissing  the  peti- 
tion.' 

The  only  reply  which  the  petitioner  made 
to  the  return  was  the  introduction  of  an 
affidavit  by  George  J.  Graham,  containing 
the  following  statement:  "That  on  the  26th 
day  of  February,  1910,  he  was  at  all  times 
thereafter,  has  been,  and  now  is,  sheriff  of 
Williamsburg  county;  that  he  knows  John 
T.  Bryan ;  and  that  deponent  has  at  no  time 
and  in  no  manner  requested  Gov.  Cole  L. 
Blease  to  remove  the  said  John  T.  Bryan 
from  the  office  of  constable  for  Williamsburg 
county,  but  considered  that  he  was  removed 
by  the  proclamation  of  the  Governor.'*  The 
return  was  not  otherwise  traversed,  and  the 
other  facts  therein  alleged  must  therefore  be 
considered  as  admitted  by  the  relator,  and 
they  clearly  show  that  the  petition  was  prop- 
erly dismissed. 

Judgment  affirmed. 

WOODS,  WATTS,  HYDRIOK,  and  FRAS- 
ER,  JJ.,  concur. 


(94  s.  c.  m 

KRAMER  V.  GREENVILLE,  8.  ft  A.  RY.  CO. 

KRAMER  et  ux.  v.  SAME. 

(Supreme  Court  of  South  Carolina.    March  17, 

1913.) 

1.  Street  Railroads  <8  115*)— Injitbies  to 
Persons  on  Tracks— Punitivb  Damages. 

Where  persona  on  a  street  railroad  track 
were  injured  in  a  collision  resulting  from  the 
intentional  act  of  the  motorman  in  running  the 
car  at  an  unlawful  speed,  punitive  damages 
may  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec  Dig.  I  115.*] 

2.  Trial    ({    252*)— lN8rRncnoNa--APPLiCA- 
BiLiTY  TO  Evidence. 

Where  plaintiffs*  horse  balked  on  the  cross- 
ing over  street  railroad  tracks,  and  while  trying 
to  get  him  to  move  they  were  run  down  by 
defendant's  car,  a  charge  that  an  engineer  of  a 
railroad  Is  not  required  to  be  able  to  read  the 
mind  of  a  traveler  approaching  a  crossing  or  to 
foretell  whether  he  will,  use  ordinary  preeaa- 
tions  was  properly  refused,  being  inapplicable 
to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  505.  596-612 ;    Dec  Dig.  {  252.*] 

3.  Appeal  and  Error  (|  1078*)— Waives  ot 
Error. 

Exceptions  not  argued  will  be  deemed 
abandonee!. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4256^261 ;  Dec.  Dig.  f 
107a  ^] 

Appeal  from  Common  Pleas  Qlrcuit  Ck>urt 
of  Anderson  County;  R.  W.  Memmlnger, 
Judge. 

Actions  by  B.  F.  Kramer  against  the  Green- 
ville, Spartanburg  ft  Anderson  Railway  Com- 
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pany  and  by  B.  F.  Kiamer  and  wife  against 
the  same  defendant  S^om  judgments  for 
plaintiffs,  defendant  appeals.    Affirmed* 

Hayusworth  ft  Haynsworth,  of  GreenTine, 
and  Quattlebanm  &  Cochran,  of  Anderson, 
for  appellant  Paget  ft  Watkins,  of  Ander- 
son«  for  respondents. 

FRASER,  J.  These  two  actions  were  tried 
on  circuit  and  In  this  court  together,  and 
were  actions  for  damages.  The  complaints 
allege  both  a  negligent  and  willful  injury 
and  demand  actual  and  punitive  damages. 
The  defendant  moved  for  a  nonsuit,  and  a 
direction  of  a  verdict  as  to  willfulness  and 
its  consequent  punitive  damages,  which  was 
refused.  From  this  refusal  and  from  a  re- 
quest to  charge,  which  was  also  refused,  the 
defendant  appeals,  and  seeks  a  reversal  of 
the  judgment 

The  complaints  allege,  among  other  things^ 
that  the  plaintiffs  were  riding  together  in 
a  buggy  on  the  streets  of  Anderson,  and 
while  attempting  to  cross  defendant's  track 
at  a  public  crossing  the  horse  which  they 
were  driving  "balked"  while  the  buggy  was 
on  the  track  of  the  defendant;  that  they 
used  every  effort  to  get  the  horse  off  of  the 
track,  but  that,  before  they  succeeded  in  get- 
ting the  horse  away  froni  this  position  on 
the  track,  the  car  of  the  defendant  ran  upon 
them  and  Injured  them  and  broke  the  bug- 
gy; that  they  were  In  plain  view  of  those 
in  charge  of  the  car  In  ample  time  to  allow 
them  to  stop,  if  they  had  been  running  at  a 
reasonable  rate  of  speed;  that  the  ordi- 
nances of  the  city  of  Anderson  forbade  the 
cars  to  run  at  a  rate  exceeding  12  miles  an 
hour  in  the  city,  but  that  the  car  which 
struck  plaintiff's  buggy  was  running  at  a 
rate  far  exceeding  12  miles  an  hour;  that  the 
injury  was  caused  by  the  running  of  the 
cars  in  negligent,  willful  and  reckless  dis- 
regard of  the  ordinances  of  the  dty.  The 
motorman  estimated  the  rate  of  speed  at 
10  or  12  miles  an  hour.  One  of  the  defend- 
ant's witnesses  estimated  the  rate  of  speed 
at  about  15  miles  an  hour,  and  the  plaintiff 
B.  F.  Elramer  at  a  greater  rate  stilL  There 
was  no  denial  of  the  ordinance. 

[1 1 1.  At  what  rate  of  speed  was  the  car  run- 
ning? This  was  a  question  for  the  jury. 
If  the  jury  came  to  the  conclusion  that  the 
car  was  running  at  an  unlawful  rate,  and 
that  the  proximate  cause  of  the  injury  was 
that,  by  reason  of  the  unlawful  rate,  the 
motorman  could  not  stop  in  time  to  prevent 
the  Injury,  then  the  jury  might  find  puni- 
tive damages,  unless  there  was  evidence  that 
from  some  unavoidable  cause  he  had  lost  con- 
trol of  the  car.  There  was  no  suggestion  of 
this  sort  in  the  case.  Did  those  in  charge 
of  the  car  intend  to  run  at  a  greater  speed 
than  12  miles  an  hour?  That  was  a  ques- 
tion for  the  jury,  and,  if  the  jury  came  to  the 
conclusion  that  the  proximate  cause  of  the 


injury  was  an  intentional  violation  of  law, 
then  punitive  damages  would  follow.  In 
State  V.  Mcintosh,  39  S.  C.  97,  17  S.  E. 
446,  this  court  approved  a  charge  In  which 
the  circuit  judge  charged  the  jury:  "Malice 
is  the  deliberate .  and  well-formed  purpose 
to  do  the  unlawful  act"  The  exceptions  that 
complain  of  error  In  refusing  a  nonsuit  and 
the  direction  of  a  verdict  are  overruled. 

[2]  2.  The  only  other  question  argued  in 
this  court  is  as  follows:  "The  judge  declined 
to  charge  the  following  proposition:  The 
courts  do  not  require  that  the  engineer  of 
a  railroad  shall  be  such  an  expert  in  psy- 
chology as  to  be  able  to  read  the  mind  of 
a  traveler  approaching  a  railway  crossing, 
or  to  be  able  to  foretell  that  he  will  not  ex- 
ercise common  ordinary  precautions  for  his 
own  safety."  This  exception  must  be  over- 
ruled. It  was  not  pertinent  to  any  issue 
in  the  casa  Engineers  are  not  required  to 
be  expert  mind  readers,  but  there  is  nothing 
in  the  case  to  show,  nor  has  it  been  suggested 
in  argument,  that  the  powers  of  an  expert 
were  required.  There  is  no  question  but 
that  the  plaintiffs  earnestly  desired,  and  were 
using  all  the  means  they  could  think  of,  to 
get  away  from  the  track  and  out  of  harm's 
way. 

[3]  The  remaining  exceptions,  being  omitted 
from  the  argument,  are  deemed  abandoned. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  is  affirmed. 

GARY,  *a  J.,  and  WATTS,  J.,  concur. 
WOODS  and  HYDRICK,  JJ.»  concur  in  the 
result 

(94  8.  aM) 

FITZGERALD  v.  J.  I.  CASE  THRESHING 

MACH.   CO. 

I 

(Supreme  Court  of  South  Carolina.    March  17, 

1913.) 

Appearance  ({g  9.  24*)  —  Application  pob 
Pebmisston  to  Answeb— Genebai.  Appea»- 

ANCE— WAIVEB. 

when  a  defendant  who  has  defaulted  ap- 
plies to  be  allowed  to  answer  under  Code  Civ. 
Proc.  1912,  S  225,  providing  that  the  court  in 
its  discretion  may  allow  an  answer  to  be  made, 
he  makes  a  general  appearance,  and  waives  his 
right  to  move  to  have  defective  service  of  the 
summons  set  aside. 

[Ed.  Note.~-For  other  cases,  see  Appearance, 
Cent  Dig.  |S  42-62,  11&-143 ;  Dec  Dig.  |S  9, 
24.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  George  E.  Prince, 
Judge. 

**To  be  officially  reported." 

Action  by  Kate  Fitzgerald,  as  administra- 
trix of  John  Fitzgerald,  deceased,  against 
the  J.  L  Case  Threshing  Machine  Company. 
From  an  order  overruling  a  motion  to  set 
aside  the  service  of  a  summons,  the  defend- 
ant appeals.    Affirmed. 

See,  also,  77  S.  E.  741. 
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served  with  legal  process  while  in  the  state 
in  attendance  upon  court  as  a  defendant  in 
a  criminal  case."  In  the  first  place,  the  de- 
cision in  another  branch  of  this  case,  in 
which  the  opinion  has  Just  been  filed,  is  con- 
dusiye  of  this  question ;  and,  in  the-  second 
place,  the  order  in  this  respect  was  not  prej- 
udicial to  the  appellant,  as  it  has  been  shown 
that,  even  if  the  court  had  granted  the  de- 
fendant permission  to  make  a  motion  to  set 
aside  the  service  of  the  summons,  it  would 
not  have  been  of  any  avail  to  it,  as  such  mo- 
tion was  afterwards  made  and  properly  re- 
fused. 

[21  The  exception  assigning  error  in  im- 
posing as  a  condition  that  the  defendant 
should  not  make  a  motion  for  a  continuance, 
when  the  case  should  be  called  for  trial, 
must  be  sustained,  as  it  lA  against  public 
policy  to  prohibit  a  person  fron^  making  a 
motion  for  a  continuance,  when  he  has  good 
grounds  upon  which  to  base  the  motion,  as 
his  rights  might  otherwise  be  seriously  and 
irreparably  aflPected.  Under  the  circum- 
stances it  appears  to  the  court  that  the  ap- 
pellant should  have  20  days  within  which  to 
answer  the  complaint  after  the  remittitur  is 
sent  down. 

It  is  the  Judgment  of  this  court  that  the 
order  be  modified  in  the  particulars  herein 
mentioned,  and  that  in  all  other  respects  it 
be  affirmed. 

WOODS,  HYDRICK,  WATTS,  and  FRA- 
SER,  JJ.,  concur. 


(94  S.  C.  80) 

GRAY  et  aL  v.  ANDERSON  HARDWARE 

CO.  et  al. 

(Supreme  Court  of  Sooth  Carolina.    March  18, 

1913.) 

1.  Fbaudulbnt  CoNVSYAircBS  (I  2OT*)— In- 
solvency OF  Gbantob. 

In  an  action  under  Civ.  Code  1902,  §  2369, 
to  set  aside  a  mortgage  for  actual  fraud  upon 
creditors,  proof  of  a  nulla  bona  return  upon 
the  execution  in  favor  of  the  plaintiff  creditors 
is  not  necessary  to  establish  the  insolvency  of 
the  defendant  grantor,  which  may  be  shown 
by  any  other  competent  testimony. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  891;  Dec.  Dig.  S 
297.*] 

2.  Appeal  and   Ebbob    (S  931*)~Rbview— 
Findings. 

A  party  complaining  of  a  finding  by  the 

trial  court   has   the  burden  of  satis^ring  the 

appellate  tribunal  that  it  was  contrary  to  the 
preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3728,  3762-3771;  Dec. 
Dig.  §  931.*] 

3.  Fbaudulent  Conveyances    (§  64*>— Va- 
lidity—Consideration—Intent. 

A  mortgage  given  to  defraud  creditors 
may  be  set  aside  even  though  executed  upon  a 
valuable  consideration. 

[Ed.  Note. — For  other  cases,  see  Fraudulent, 
Conveyances.  Cent  Dig.  ||  169-161,  164,  165; 
Dec.  Dig.  §  64.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  R.  W.  Memminger, 
Judge. 

"To  be  officially  reported." 

Action  by  the  Anderson  Hardware  Com- 
pany and  another  against  J.  A.  Gray  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants  appeal      Affirmed. 

The  decree  of  the  triaf  court  is  as  follows : 

"This  is  an  action  brought  by  the  Ander- 
son Hardware  Company  and  Brown  &  Mc- 
Cown,  as  parties  plaintiff,  against  J.  A 
Gray,  his  wife,  Laura  Gray,  and  his  brother, 
Henry  Gray,  for  the  purpose  of  having  the 
court  set  aside  a  certain  deed  from  James 
A.  Gray  to  Laura  Gray,  and  a  certain  mort- 
gage of  the  same  property  executed  by  Lau- 
ra Gray,  in  turn,  to  Henry  Gray,  upon  the 
ground  of  their  defeating  creditors  of  their 
remedies  in  contravention  of  the  provisions 
of  section  2369  of  the  Code  of  1902. 

"The  testimony  was  given  and  the  case 
tried  before  me,  and  after  hearing  argu- 
ment for  the  plaintiffs  and  for  the  defend- 
ants, respectively,  I  find  as  matters  of  fact: 
(1)  That  the  defendant  J.  A.  Gray  was  re- 
garded by  the  trade,  and  so  adjudged  by 
three  separate  juries  in  which  suit  was  con- 
tested, a  member  of  the  firm  of  J.  F.  Gray  & 
Co.,  alleged  to  comprise  J.  F.  Gray,  J.  A. 
Gray,  and  Ernest  Gray;  (2)  that  the  plain- 
tiffs herein  were,  at  the  time  of  the  transfer 
of  the  real  estate  to  Laura  Gray  by  her  hus- 
band, J.  A.  Gray,  existing  creditors  of  the 
firm;  (3)  that  they  reduced  their  claims  to 
judgment  against  the  firm,  maldng  and  es- 
tablishing J.  A.  Gray  as  a  party;  (4)  that 
the  transfer  aforesaid  left  the  firm,  individ- 
ually and  as  a  partnership,  insolvent ;  (5) 
that  there  was  no  valuable  consideration 
passing  between  J.  A.  Gray  and  Laura  Gray 
for  the  aforementioned  deed,  nor  between 
Laura  Gray  and  Henry  Gray  for  the  afore- 
mentioned mortgage;  that  the  stipulated 
considerations  were  purely  fictitious. 

''As  matters  of  law,  I  find:  (1)  That  the 
nulla  bona  return  in  behalf  of  Anderson 
Hardware  Company,  introduced  in  evidence, 
together  with  the  testimony  of  the  county 
auditor  and  the  general  trend  of  the  testi- 
mony as  a  whole,  is  conclusive  of  the  plain- 
tiffs having  exhausted  their  l^al  remedies 
before  Instituting  this  action;  that  even  if 
this  showing  Is  not  conclusive  as  to  Brown 
ft  McCown,  as  defendant's  counsel  has  in- 
sisted, under  the  law  an  action  of  this  kind 
may  be  maintained  by  one  creditor  for  the 
benefit  of  all ;  (2)  that  the  transactions  were 
done  with  the  intent  and  for  the  purpose  of 
delaying,  hlnderiug,  and  for  the  purpose  of 
defrauding  creditors  within  the  purview  of 
the  statute,  and  that  all  the  parties  thereto 
are  concluded  therein. 

"Now,  therefore,  it  is  ordered  and  ad- 
judged that  the  prayer  of  the  complaint  be. 
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and  tbe  same  Is  hereby,  granted,  to  wit: 
That  the  deed  from  Jas.  A.  Gray  to  Laura 
Gray  therein  set  out,  and  the  mortgage  from 
Laura  Gray  to  Henry  Gray,  therein  set  out, 
be  and  the  same  are  declared  void.  It  Is 
farther  ordered  that  the  derk  of  this  court 
mark  the  records  of  the  respective  convey- 
ances as  declared  void  and  annulled  by  vir- 
tae  of  this  finding  and  Judgment,  and  make 
record  of  this  order.** 

Martin,  Greene  ft  Earle,  of  Anderson,  for 
appellants.  Geiger  ft  Wolfe,  of  Anderson, 
for  respondenta 

GART,  G.  J.  This  Is  an  action  to  set 
aside  a  deed  and  mortgage  for  fraud,  under 
the  statute  of  Elizabeth.  The  findings  of 
fact  and  conclusions  of  law  by  his  honor, 
the  circuit  judge,  are  stated  in  his  decree, 
which  will'  be  reported.  The  defendants 
appealed  upon  exceptions,  the  first  and 
fourth  of  which  were  abandoned  in  open 
court 

[1]  The  first  question  th^t  will  be  consid- 
ered is  whether  there  was  error  on  the  part 
of  his  honor,  the  circuit  Judge,  In  ruling 
that  the  defendants  were  Insolvent  The 
appellants'  attorneys  contend  that  it  was 
necessary  for  the  plaintiifs  to  show  that 
their  legal  remedies  had  been  exhausted  be- 
fore they  could  resort  to  the  equitable  Juris- 
diction of  the  court 

The  complaint  shows  that  the  action  was 
instituted  under  section  2369  of  the  Code  of 
Laws  (1902),  commonly  known  as  the  statr 
ute  of  Elizabeth,  and  was  for  actual  fraud. 
Therefore  it  was  not  necessary  for  the  plain- 
tiffs to  prove  a  nulla  bona  return  on  the  ex- 
ecution in  order  to  establish  the  fact  of  in- 
solvency, which  could  be  shown  by  any  oth- 
er competent  testimony.  Miller  v.  Hughes, 
33  S.  C.  530,  12  S.  E.  419. 

[2]  It  was  Incumbent  on  the  appellants  to 
satisfy  this  court  that  the  finding  of  the  cir- 
cuit Judge  that  the  defendants  were  insol- 
vent was  contrary  to  the  preponderance  of 
the*  testimony,  which  they  have  failed  to 
show.  The  exceptions  raising  this  question 
are  therefore  overruled. 

[3]  The  next  question  for  determination  is 
whether  the  circuit  Judge  erred  In  finding 
"that  there  was  no  valuable  consideration 
passing  between  J.  A.  Gray  and  Laura 
Gray  for  the  aforementioned  deed,  nor  be- 
tween Laura  Gray  and  Henry  Gray  for  the 
aforementioned  mortgage;  that  the  stipulat- 
ed considerations  were  purely  fictitious.'* 
Even  if  the  deed  and  mortgage  were  execut- 
ed upon  a  valuable  consideration,  such  fact 
would  not  defeat  the  right  of  the  plaintiffs 
to  set  them  aside,  if  they  were  Intended  to 
defraud  creditors.  Lowry  v.  Plnson,  2  Bai- 
ley, 324,  23  Am.  Dec.  140. 

As  the  question  Just  considered  would  not 
be  conclusive  of  the  case,  we  proceed  to  de- 
termine whether  the  circuit  Judge  erred  in 


finding  that  there  was  fraud  both  in  the  eix- 
ecutlon  of  the  deed  and  also  in  the  mort- 
gage. The  appellants,  upon  whom  rested  the 
burden  of  showing  that  the  findings  in  this 
respect  were  opposed  to  the  preponderance 
of  the  evidence,  have  failed  to  satisfy  this 
court  of  such  fact  Therefore  the  excep- 
tions raising  these  questions  must  also  be 
overruled* 

The  foregoing  conclusions  practically  dis- 
pose of  all  the  ezcepUona 

Judgment  affirmed. 

WOODS,  HYDRIOB;  watts,  and  FBA- 
SEB,  JJ.,  concur. 

(94  S.  C.  112) 

NEVILLE  et  aL  v.  KELLEY. 

(Supreme  (Dourt  of  South  Carolina.    March  20, 

1913.) 

L  Appeal  and  Ebbob  (§  273*)^ Exceptions. 
Under  Supreme  Court  rule  6,  providing  that 
an  exception  for  the  purpose  of  appeal  must 
contain  a  statement  of  the  propositions  of  law 
or  fact  which  it  is  desired  to  review,  an  excep- 
tion, "It  was  error  for  the  circuit  judge  to  over- 
rule the  exceptions  and  grounds  of  appeal  from 
the  magistrate's  court  and  to  refuse  to  grant  a 
new  trial  *  *  *  thereupon/'  is  too  generaL 
[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  1590,  1606,  1620-1623, 
162{^1630,  1764 ;   Dec.  Dig.  {  273.*1 

2.  Justices  of  ths  Peace  (|  188*)— Appeal 
—Enlarging  Judgment  to  Meet  Justice. 
The  circuit  court,  under  provision  of  Code 
Civ.  Proc.  1912,  §  407,  that  on 'appeal  from  a 
magistrate  it  shall  give  judgment  accordiD|;  to 
the  justice  of  the  case,  may  enlarge  the  judge- 
ment of  the  magistrate^  which  was  in  accord- 
ance with  the  verdict,  finding  simply  for  plain- 
tiff for  $75,  to  also  give  judgment  for  the  prop- 
erty, to  be  satisfied  by  payment  of  the  sum 
due ;  the  complaint,  in  claim  and  delivery,  hav- 
ing set  up  a  chattel  mortgage,  securing  the  debt, 
and  its  execution  not  having  been  denied. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  721-725,  733;  Dec. 
Dig.  §  188.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County ;  B.  W.  Memmlnger,  Judge. 

Action  by  Jesse  C.  Neville  and  anotlier 
partners  as  Neville  Bros.,  against  J.  R.  Kel- 
ley.  From  a  Judgment  for  plaintiffs,  on  ap- 
peal from  a  magistrate,  defendant  appeals. 
Affirmed. 

J.  B.  Barle,  of  Walhalla,  for  appellant  SL 
L.  Hemdon,  of  Walhalla,  for  respondents. 

FRASE^,  J.  This  action  was  commenced 
in  the  magistrate's  court  in  claim  and  de- 
livery. The  verdict  was  as  follows:  **We  find 
for  plaintiff  seventy-five  dollars  and  Interest 
from  date  of  paper  and  costs  of  said  action. 
[Signed]  John  Myers,  Foreman."  From  the 
Judgment  of  the  magistrate  the  defendant 
appealed  to  the  circuit  court  on  five  excep- 
tions. His  honor,  Judge  Memmlnger,  heard 
the  cause  on  appeal,  and  rendered  the  fol- 
lowing Judgment:  *' Judgment  on  Appeal. 
Upon  hearing  the  appeal  from   the  magls- 
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urate's  court.  In  the  above-entitled  action,  it 
is  the  judgment  of  this  court  that  the  plain- 
tiffs have  Judgment  against  the  defendant 
for  the  possession  of  the  property  described 
in  the  plaintiffs'  affidavit,  or  in  case  a  de- 
livery thereof  cannot  be  had,  for  the  sum  of 
$80,  the  value  thereof.  It  is  further  adjudg- 
ed that  the  amount  due  plaintiffs  by  the  de- 
fendant upon  the  chattel  mortgage  set  out  in 
the  complaint  of  the  plaintiffs  is  the  sum  of 
175,  with  interest  from  the  29th  day  of  Oc- 
tober, 1908,  as  found  by  the  jury  on  the  trial, 
before  the  magistrate,  and  that  the  defend- 
ant have  the  right  to  pay  said  amount  and 
costs  as  provided  by  law,  and  upon  the  pay- 
ment of  such  amount  and  costs  that  the  said 
property  be  discharged  from  the  lien  of  the 
said  chattel  mortgage.  March  23,  1912. 
[Signedl  R.  M.  Memminger,  Judge  Presid- 
ing in  Tenth  Circuit" 

[1]  The  first  exception  is  as  follows:  "(1) 
It  was  error  for  the  circuit  judge  to  overrule 
the  exceptions  and  grounds  of  appeal  from 
the  magistrate's  court,  and  to  refuse  to 
grant  a  new  trial  to  the  defendant  there- 
upon." This  exception  is  too  generaL  Rule 
5  of  this  court  requires:  *'An  exception  for 
the  purpose  of  an  appeal  must  contain  a 
statement  of  the  proposition  of  law  or  fact 
which  it  is  desired  to  review."  Reference  to 
other  exceptions  in  cases  of  masters  and 
judges  of  probate  are  specifically  forbidden. 
The  general  statement  is  broad  enough  to  in- 
clude, and  does  include,  appeals  from  judg- 
ments in  magistrate's  courts,  and  this  excep- 
tion will  not  be  considered. 

[2]  The  second  exception  is  as  follows:  ''(2) 
It  was  error  for  the  circuit  judge  upon  hear- 
ing the  appeal  from  the  magistrate's  court  to 
render  judgment  in  favor  of  the  plaintiffs 
against  the  defendant  for  the  possession  of 
the  property  described  in  the  plaintiffs'  affi- 
davit, or  in  case  a  delivery  thereof  cannot  be 
had,  for  the  sum  of  $80,  the  value  thereof, 
because  there  is  no  finding  or  verdict  of  the 
jury  upon  which  such  a  judgment  can  be  bas^ 
ed,  the  jury  having  found  a  verdict  of  $75 
against  the  defendant  which  is  not  a  lawful 
verdict,  and  the  only  remedy  should  be  a  new 
trial."     This  exception  cannot  be  sustained. 

The  plaintiffs  set  up  a  chattel  mortgage. 
Its  efficacy  depended  on  a  debt  The  jury 
found  as  a  matter  of  fact  that  there  was  a 
debt  The  execution  of  the  mortgage  was 
not  denied.  If,  therefore,  a  debt  existed,  the 
plaintiffs  were  entitled  to  the  property,  and 
ought  to  have  had  judgment  for  its  posses- 
sion. Code  Cav.  Proc.  §  407,  provides:  **Upon 
hearing  the  appeal,  the  appellate  court  shall 
give  judgment  according  to  the  justice  of 
the  case  without  regard  to  technical  errors 
and  defects  which  do  not  affect  the  merits. 
In  giving  judgment  the  court  may  affirm  or 
reverse  the  judgment  of  the  court  below,  in 
whole  or  in  i>art  and  as  to  any  or  all  the 
parties  and  for  errors  of  law  or  fact"     In 


Goldstein  v.  Southern  Ry.,  80  S.  C.  522,  61 
S.  E.  1007,  the  judgment  was  enlarged  to 
meet  the  justice  of  the  case.  With  the  facts 
this  court  has  nothing  to  do.  So  tSLT  as  this 
court  is  concerned,  the  defendant  owes  the 
plaintiffs  the  amount  found  by  the  magis- 
trate's court  and  affirmed-  by  the  circuit 
court  The  debt  is  secured  by  a  mortgage, 
and  the  title  to  the  property  is  in  plaintiffs, 
and  the  courts  ought  to  award  the  possession. 
The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be,  and  the 
same  is,  affirmed. 

GARY,  O.  J.,  and  WOODS,  HYDRICK,  and 
WATTS,  JJ.,  concur. 

(94  S.  G.  85) 
KOOZER  V.  ELLISON. 

(Supreme  Qonrt  of  South  Carolina.    March  18, 

1913.) 

1.  Appeax  and  Esbos  (I  1047*)— Harmless 

ESBOB. 

Defendant,  having  bad  the  benefit  of  the 
testimony,  is  not  in  a  position  to  complain  of 
the  court's  ruling  that  it  was  irrelevant;  plain- 
tiff having  merely  reserved  the  right  to  object 
to  it,  and  objection  not  having  afterwards  been 
made,  and  the  testimony  not  having  been  struck 
out 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4132.  4133,  4146-4152; 
Dec  Dig.  S  1047.*] 

2.  Evidence  (S  314*)— Hsabsat. 

There  is  no  error  in  a  mere  mling  that  one 
cannot  prove  a  fact  *'by  hearsay  declarations 
of  other  parties.'* 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1168-1173;  Dec  Dig.  |  314.*] 

3.  Appeal  and  Ebbob  (§  1050*)— Habuless 
Ebbob. 

Admission  of  irrelevant  testimony  may  not 
be  complained  of ;  it  not  appearing  it  was  prej- 
udicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1068,  1069,  4153-4157, 
4166;  Dec.  Dig.  |  1050.*] 

Appeal  from  Common  Pleas  Circoit  Court 
of  Oconee  County;  R.  W.  Memminger, 
Judge. 

Action  by  J.  A.  Koozer  against  C  H.  El- 
lison. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

E.  L.  Hemdon,  of  Walhalla,  for  appellant 
J.  B.  Earle,  of  Walhalla,  for  respondent 

GARY,  C.  J.  This  is  an  action  for  compen- 
sation, alleged  to  be  due  the  plaintiff  under 
a  contract  for  services  rendered  by  blm  for 
the  defendant  In  the  sale  of  certain  timber 
lands. 

[1]  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $1,233.20,  and  the  def^dant 
appealed  upon  exceptions,  the  first  of  which 
is  as  follows:  '*For  that  it  was  error,  on  the 
part  of  the  circuit  judge,  to  hold  and  mle  m 
refer^ice  to  the  evidence  of  J.  P.  Mulherin, 
'It  looks  to  me  that  it  is  all  perfectly  Irrele* 
vant — the  correspondence  between  this  other 
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party  and  the  lawyer.  It  Is  perfectly  Irrele- 
vant/ in  that  the  said  testimony  were  the 
declarations  of  the  coconspirator,  made  to 
the  attorney  for  the  defendant,  and  com- 
petent and  relevant  against  the  plaintiff." 

After  the  defendant's  attorney  had  Intro- 
dnced  In  evidence  certain  correspondence  be- 
tween himself  and  the  plaintifiTs  witness,  al- 
so between  the  witness  and  the  plaintiff,  the 
record  shows  that  the  following  took  place: 
"Mr.  Earle:  I  have  no  objections  to  this; 
but  I  don't  think  this  correspondence  has  an^ 
bearing  on  the  issues.  We  will  go  on  and 
read  it,  and  ask  your  honor  to  rule  it  out 
Court:  It  looks  to  me  that  it  Is  all  perfectly 
irrelevant — ^the  correspondence  between  this 
other  party  and  the  lawyer.  It  is  perfectly 
Irrelevant  Mr.  Earle:  Now  the  same  ob- 
jections as  to  that,  your  honor.  This  is  the 
correspondence  between  Mr.  Ellison  and  Mr. 
Mulherin.  It  has  nothing  to  do  with  the 
case.  We  will  Just  read  it  all,  and  ask  your 
honor  to  strike  out  part  of  it  Mr.  Earle: 
The  same  objection  as  to  that  Mr.  Mulherin 
is  merely  writing  a  letter  to  Mr.  Ellison  here 
— merely  explaining  a  telegram.  Mr.  Strib- 
ling:  We  reserve  our  right  to  object  to  it,  U 
it  is  shown  to  be  irrelevant" 

It  does  not  appear  that  the  testimony  was 
then  read  for  the  purpose  of  striking  out  the 
part  to  which  the  plaintiff's  attorneys  made 
objections;  but  it  seemed  to  be  understood 
that  this  could  be  done  at  a  later  stage  of 
the  trial,  for  another  of  the  plaintiff's  at- 
torneys said,  **We  reserve  our  right  to  object 
to  it,  if  it  is  shown  to  be  irrelevant"  The 
objection  to  the  testimony  was  not  thereafter 
renewed;  nor  was  the  testimony  struck  out 
The  defendant's  attorneys  seemingly  ac- 
quiesced in  the  course  which  was  suggested 
in  regard  to  the  testimony.  As  the  defend- 
ant had  the  benefit  of  this  testimony  before 
the  Jury,  he  Is  not  in  a  position  to  raise  this 
question. 

[2]  The  second  exception  is  as  follows: 
"For  that  it  was  error  on  the  part  of  the 
circuit  Judge  to  refuse  to  allow  the  defend- 
ant to  testify  that  there  was  an  attempt 
by  the  plaintiff  and  his  coconspirator,  John 
P.  Mulherin,  to  force  the  defendant  out  on 
the  option  in  question,  and  to  refuse  to  allow 
defendant  to  testify  as  to  conversations  and 
transaction  between  the  defendant  and  the 
said  John  P.   Mulherin  in  regard  thereto." 

During  the  examination  of  the  defendant, 
the  record  shows  that  the  following  took 
place:  *'Q.  You  can  tell  any  conversation 
you  had  with  Mr.  Koozer  about  the  matter. 
A.  I  didn't  see  Mr.  Koozer  on  that  trip.  Q. 
Did  you  go  there  any  other  time?  A.  Why,  I 
went  several  other  times,  but  heard  that  Mr. 
Koozer  was  out  in  the  woods.  Q.  You  didn't 
finish  telling  about  your  option  expiring  on 
the  18th.  What  did  you  have  to  do  then,  if 
anything?  A.  Well,  Mr.  Mulherin  returned 
my  check  on  the  20tb—  (Objected  to  by  Mr. 
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Earle:  That  has  got  no  relevancy.)  Court: 
He  can  testify  to  the  fact  that  the  check 
was  returned.  Mr.  Herndon:  I  think  he 
could  testify  that  there  was  an  attempt  to 
force  him  out  on  that  option  there  at  that 
time.  Court:  If  he  can  prove  that  by  com- 
petent evidence,  but  not  by  hearsay  declara- 
tions by  other  parties."  We  see  no  error  on 
the  part  of  his  honor,  the  presiding  Judge,  in 
ruling  that  the  defendant  could  not  prove  the 
fact,  which  he  was  attempting  to  establish, 

by  hearsay  declarations  of  other  parties." 
[3]  The    third    exception    is    as    follows: 

For  that  it  was  error  on  the  part  of  the 
circuit  Judge,  over  the  objection  of  defend- 
ant's counsel,  to  require  the  defendant  to  te&> 
tify  how  much  defendant  received  for  the 
land  involved  in  the  contract  and  the  amount 
of  the  profits  on  the  sale  of  the  land,  and  a» 
to  the  amount  defendant  paid  for  the  lan^ 
in  that  the  said  testimony  was  irrelevant, 
confusing  to  the  Jury,  and  prejudicial  to  the 
defendant"  Conceding  that  the  testimony 
was  irrelevant  it  has  not  been  made  to  ap* 
pear  that  it  was  prejudicial  to  the  rights  of 
the  appellant 
Appeal  dismissed. 

WOODS,  HYDRICK,  and  WATTS,  JJ., 
concur. 

FRASER,  J.  I  concur  in  the  result  for 
the  reason  that  there  was  only  one  issue;  i. 
e.,  conspiracy.  The  profits  of  defendant 
could  not  affect  that  issue. 


(M  8.  C.  96) 

•CAMPBELL  T.  SOUTHERN  RY.  OO. 

(Supreme  Court  of  South  Carolina.    March  20, 

1913.) 

Cabribbs  (S  264*)— Cabbiaqb  of  PASSBiroxBa 
— TicKBTs— Act  of  Aoeht. 

Plaintifl,  who  owned  one  mileage  book 
with  a  large,  unused  portion,  bought  another, 
and  from  the  a^rent  from  whom  he  purchased 
obtained  two  mileage  tickets,  one  for  Ms  wife 
and  one  for  himself.  On  his  return  trip  he  al- 
so, in  the  same  mileage  books,  both  of  which 
were  in  his  name,  obtained  from  another  ticket 
agent  two  mileage  tickets  to  their  destination ; 
but  the  collector  on  the  train  refused  to  accept 
the  ticket  for  his  wife  and  required  plaintiff  to 
pay  full  fare,  and  retained  the  mileage  book 
containing  the  largest  number  ot  miles  unused^ 
claiming  that  it  was  forfeited.  Held  that,  as 
the  railroad  company  could  act  only  through 
its  agents,  and  as  the  two  ticket  agents,  by 
their  actions  at  least,  had  led  plaintiff  to  be- 
lieve that  the  mileage  ticket  could  be  used  for 
his  wife,  the  collector  was  not  warranted  in 
forfeiting  the  mileage  ticket  and  book  and  at 
the  same  time  demanding  cash  fare  for  the 
wife. 

[E3d.  Note.— For  other  cases,  see  Carriers., 
Cent  Dig.  §{  1020-1026 ;    Dec.  Dig.  {  254.*! 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Geo.  E.  Prince,  Judge. 
.   **To  be  oflacially  reported" 

Action  by  S.  J.  Campbell  against  the  South- 
em  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 


•For  other  casM  m«  tame  topie  and  lacUon  NUMBER  in  Dec.  Dig.  Ik  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indeze* 
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The  agreed  facts,  as  stipulated  by  connsel, 
and  the  rulings  of  the  trial  judge,  were  as 
follows: 

'^Agreed  Facts — Stipulation. 

"It  Is  agreed  between  counsel  that  upon 
tiie  trial  of  this  case  the  following  facts  be 
admitted: 

"(1)  The  allegations  contained  in  para- 
graphs 1,  2,  8,  4,  5,  6,  and  8  of  the  complaint 

"(2)  That  the  ticket  collector  demanded 
cash  fare  for  the  plaintiff's  wife,  which  was 
paid  by  the  plaintiff. 

"(3)  The  allegations  contained  in  para- 
graphs 1,  2,  3,  4,  and  5  of  the  second  de- 
fense in  the  defendant's  answer. 

"(4)  It  is  agreed  that  the  defendant's  an- 
swer be  amended  by  setting  up  the  facts  in 
reference  to  interstate  commerce  law  as  are 
set  up  in  its  answer  in  the  case  of  George 
J.  Douglass  V.  Atlanta  &  Charlotte  Air  Line 
Railway  Ck)mpany,  with  appropriate  changes, 
and  that  the  facts  herein  (but  not  conclusions 
of  law)  be  admitted,  so  far  as  that  defense  is 
concerned. 

"(5)  The  plaintiff  does  not  admit  by  this 
stipulation  that  he  knew  the  terms  or  condi- 
tions of  the  contract  printed  in  the  mileage 
books. 

"(6)  It  is  agreed  that  a  Jury  trial  be  waiv- 
ed, and  that  the  presiding  Judge,  upon  the 
pleadings  and  these  stipulations,  render  Judg- 
ment as  follows: 

*'If  for  the  plaintiff,  that  the  plaintiff  be 
entitled  to  recover  the  mileage  book  taken 
up  by  defendant  or,  at  his  option,  the  value 
thereof,  $12,  and  $25  damages.  If  for  the 
defendant,  that  plaintiff  take  nothing  by 'his 
suit  and  pay  the  costs. 

"Wm.  G.  Sirrine, 

••Attorney    for    Plaintiff. 
••Gothran,  Dean  &  Gothran, 
"Attorneys  for  Defendant 

'Greenyille,  S.  G.,  June  8,  1912. 
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"Rulings  of  Judge. 

"Suppose  the  man  had  said  to  the  conduc- 
tor: *I  have  a  mileage  book;  I  would  like 
to  give  my  friend  here  the  benefit  of  riding 
on  a  two-cent  mileage  rate;  puU  his  fare  out 
of  my  mileage  book.'  There  is  no  misrepre- 
sentation about  that.  Do  you  say  that  for- 
feits the  book?  The  plaintiff  had  both  books ; 
they  were  both  in  his  name.  The  ticket  col- 
lector comes  along,  and  the  plaintiff  says: 
That  is  my  wife  sitting  over  there;  here 
are  my  tickets,  both  of  them  signed  in  my 
name  by  me;  I  want  to  carry  my  wife  on 
my  book.'  The  conductor  very  properly  de- 
clined to  allow  the  wife  to  ride  upon  the 
book  of  the  plaintiff;  it  was  not  a  family 
ticket;  it  was  an  individual  book;  and  he 
was  right  in  requiring  the  payment  of  her 
fare.  But  does  that  forfeit  the  book?  It 
was  not  tendered  by  another  than  the  own- 
er; it  was  tendered  by  the  owner,  and  not 
under  false  pretenses;    no  false  statement 


that  his  wife's  name  is  other  tiian  it  was. 
I  think  the  purpose  of  the  law  is  to  prevent 
people  from  fraudulently  using  the  books 
of  other  people.  I  mean  frauduloitly  as  to 
the  railroad,  not  as  to  other  people  necessari- 
ly, but  as  to  the  railroad. 

"Now  the  question  is:  Is  tills  within  the 
letter  of  a  forfeiture,  when  it  is  presented 
under  no  disguise,  under  no  false  statement 
that  his  wife's  name  is  other  than  it  is,  un- 
der no  pretense  that  his  wife  owned  the 
book,  but  under  the  admission  that  it  was 
his  book? 

"The  conductor  did  right  not  to  accept  the 
ticket,  but  did  that  forfeit  this  mileage,  or 
did  it  forfeit  his  book?  Hie  fact  that  the 
railroad  declined  to  accept  it  for  his  wife's 
transportation  did  not  render  it  liable  to 
forfeiture,  unless  there  was  some  misrepre- 
sentation. If  there  was  a  candid  statement 
about  the  whole  thing,  and  I  infer  from  the 
pleading  that  there  was  no  concealment,  I 
don't  see  why  the  ticket  should  be  forfeited, 
either  in  right,  morals,  or  law.  I  can  see  no 
reason  for  it 

"I  therefore  render  Judgment  in  favor  of 
the  plaintiff  against  the  defendant  for  the 
sum  of  $12,  the  value  of  the  mileage  book 
taken  up,  and  $25  damages,  according  to  the 
stipulation  of  counsel." 

Cothran,  Dean  &  Gothran,  of  Greenville, 
for  appellant  W.  G.  Sirrine,  of  Greenville, 
for  respondent 

WATTS,  J.  This  action  was  commenced  in 
the  court  of  common  pleas  for  Greenville 
county  in  April,  1911,  for  $1,900  damages  on 
account  of  the  alleged  illegal,  willful,  and 
wanton  act  of  the  defendant  in  confiscating 
the  plaintiff's  mileage  book  and  refusing  to 
return  either  exchange  ticket  or  cash  paid, 
near  Greenville,  S.  G.,  on  November  24,  1910. 
The  case  was  tried  before  Judge  Prince  in 
June,  1912,  upon  an  agreed  state  of  facts 
contained  in  the  stipulation  signed  by  coun- 
sel ;  a  Jury  trial  having  been  waived.  This 
agreement  should  be  set  out  in  the  report  of 
the  case.  Judge  Prince  rendered  Judgment 
for  the  plaintiff  for  $37  and  costs,  and  his 
rulings  should  be  set  forth  in  the  report  of 
the  case.  Defendant  ai^)ealed,  and  questions 
the  correctness  of  the  presiding  Judge's  rul- 
ings and  findings  by  six  exceptions,  duly 
filed. 

The  whole  question  turns  upon  the  point 
whether  or  not  there  was  a  contract  printed 
in  the  mileage  book  by  which  plaintiff  for- 
feited the  same.  This  is  raised  by  all  of 
the  exceptions. 

The  plaintiff  purchased  from  the  defend- 
ant company  one  mileage  book  at  Greensboro, 
N.  G.,  for  $20.  At  that  time  he  was  the  own- 
er of  a  part  of  a  1,000-mile  ticket  with  425 
miles  unused,  for  which  he  had  paid  $20. 
This  was  November  20,  1910.  On  that  day 
he  presented  both  mileage  books  to  the  de- 
fendant's agent  at  Greensboro,  N»  G^  and 
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asked  for  and  obtained  ftom  blm  two  mileage 
ezcbange  tickets  to  Greenville,  S.  C.  The 
distance  ftom  Greensboro  to  Greenville  Is 
200  miles.  This  left  in  one  mileage  book 
225  and  in  tbe  other  800  miles.  It  does  not 
appear  that  the  ticket  agent  at  Greensboro 
noticed  that  both  mileage  books  were  In 
plalntiflTs  name,  or  that  anything  passed  be- 
tween them,  other  than  that  the  mileage 
books  were  offered  and  accepted  by  the 
agent  and  exchange  made.  The  plaintiff  and 
his  wife  traveled  npon  the  mileage  exchange 
ti<^ets  from  Greensboro  to  Greenville,  and 
they  were  accepted  without  question  by  the 
conductor  on  the  train. 

They  remained  in  Greenville  until  Novem- 
ber 24, 1910,  and  wishing  to  return  to  Greens- 
boro on  that  day  plaintiff  again  presented 
both  mileage  books  to  the  ticket  agent  of  the 
defendant  at  Greenville,  S.  C,  and  asked  for 
and  received  two  mileage  exchange  tickets 
to  Greensboro,  N.  C;  the  agent  detaching 
200  miles  ftom  each  mileage  book,  leaving  on 
one  25  miles  and  on  the  other  600  miles.  It 
does  not  appear  that  the  ticket  agent  noticed 
both  mileage  books  were  in  plaintifTs  name, 
or  that  there  was  any  conversation  in  refer- 
ence to  the  matter. 

Plaintiff  and  his  wife  boarded  defendant's 
train  for  Greensboro,  and  when  the  collector 
of  tickets  of  defendant  proceeded  to  collect 
tickets  the  plaintiff  produced  the  two  mileage 
exchange  tickets  that  he  had  received  from 
the  ticket  agent  at  Greenville,  one  for  him- 
self and  the  other  for  his  wife,  and  upon  de- 
mand produced  both  mileage  books  issued  in 
his  name.  The  ticket  collector  retained  the 
mileage  book  containing  600  unused  mileage 
coupons  and  the  mileage  exchange  corres- 
ponding therewith,  claiming  the  same  was 
forfeited  under  the  terms  and  conditions  of 
the  ticket,  and  collected  fbre  from  plaintiff 
for  his  wife.  Defendant's  ticket  collector  re- 
quired the  plaintiff  to  pay  full  fare  for  the 
wife,  and  confiscated  the  200  mUes  represent- 
ed by  the  exchange  and  600  miles  unused 
mileage  in  the  mileage  book.  There  was  no 
evidence  of  concealment  by  the  plaintiff  or 
any  fraud  or  misrepresentation.  The  books 
presented  to  the  ticket  agent  for  exchange 
were  presented  by  the  original  purchaser. 
He  had  paid  full  value  for  the  same,  and  was 
in  no  manner  attempting  to  defraud  the  de- 
fendant He  offered  the  books  of  mileage  to 
the  ticket  agent  at  Greenville,  and  received 
In  exchange  therefor,  without  question,  two 
tickets  to  Greensboro,  N.  G.  This  was  the 
person  who  was  authorized  to  sell  tickets, 
exchange  mileage,  etc.  When  the  tickets 
were  offered  on  the  train,  the  plaintiff  offer- 
ed them  for  both  himself  and  wife.  He,  as 
original  purchaser,  was  in  possession  of  both 
mileage  books,  and  there  Is  no  evidence  that 
bis  wife  was  ever  in  possession  of  either  mile- 
age book.  The  conductor  had  no  right  to 
both  exact  fare  for  the  wife  and  confiscate 
mileage.    The  claim  of  the  railroad  was  sat- 


isfied when  full  fare  was  paid  for  the  wife's 
passage,  and  the  defendant  had  no  right  to 
confiscate  the  plaintiff's  property  in  the  man- 
ner it  did.  The  ticket  agent  at  Greenville 
issued  the  two  tickets  In  exchange  for  mile- 
age. When  one  was  offered  for  the  wife,  the 
ticket  collector  declined  to  receive  it  for  her, 
and  demanded  the  f&.re,  which  was  paid. 
The  plaintiff  certainly  had  the  right  to  ride 
on  his.  Both  husband  and  wife  were  then 
full  passengers,  having  paid  for  their  pas- 
sage. Why  should  plaintiff's  property  then 
be  confiscated  and  he  mulcted  in  damages? 

In  Smith  v.  Southern  Railway  Ck).,  88  S.  OL 
425,  70  S.  H  1059,  34  L.  R.  A.  (N.  S.)  708, 
Mr.  Justice  Hydrick  says:  "The  company 
can  act  only  by  agents.  *  *  *  It  will  not 
be  heard  to  say  that  it  manages  its  business 
in  such  a  way  that  it  makes  a  contract 
through  one  of  its  agents  which  it  may  vio- 
late through  another  with  impunity  to  it- 
self. There  can  be  no  doubt  that  the  defend- 
ant is  liable  for  the  conduct  of  its  agents, 
acting  within  the  apparent  scope  of  their 
authority.  That^  is  elementary  law.  It  is  a 
ticket  agent's  duty,  and  therefore  within  the 
scope  of  his  authority,  to  glye  passengers 
correct  information  with  regard '  to  their 
tickets,  and  provide  them,  upon  payment  of 
the  fare,  with  proper  tickets.  Therefore  a 
passenger  has  the  right  to  rely  upon  Infor- 
mation given  him  by  the  ticket  agent  The 
traveling  public  are  not  concerned  with  the 
management  of  the  affairs  of  the  railroad 
companies.  They  are  not  presumed  to  know 
the  rules  and  regulations  adopted  by  the  com- 
panies for  the  guidance  of  their  agents;  nor 
are  they  presumed  to  know  the  limitations 
of  the  authority  of  the  agents  of  the  com- 
panies. •  •  •  There  is  some  conflict  in 
the  authorities,  but  the  weight  of  reason  and 
trend  of  Judicial  thought  is  in  favor  of  the 
doctrine  that  a  passenger  has  the  right  to 
rely  upon  the  statement  and  assurances  of  a 
ticket  agent  as  to  the  sufficiency  of  the  ticket 
furnished  him  as  evidence  of  his  right  as  a 
passenger,  and  that  the  carrier  is  liable  for 
the  errors  and  omissions  of  such  agents  re- 
sulting in  injury  to  the  passenger."  Qhiles 
V.  RaUway,  69  S.  a  827,  48  a  B.  252,  and 
other  cases  quoted. 

In  this  case  plaintiff  presents  two  mileage 
books  and  asks  the  ticket  agent  to  exchange 
for  two  tickets.  This  the  agent  does.  An 
inspection  on  his  part  would  have  shown  the 
plaintiff  was  the  owner  of  both  mileage  books 
and  did  not  need  two  tickets  to  carry  one 
passenger.  By  act  of  the  ticket  agent  at 
Greenville  two  tickets  were  given  in  ex- 
change for  mileage,  and  when  plaintiff's  at- 
tention was  directed  that  his  wife  could  not 
use  the  ticket  he  paid  full  fare  for  her,  and 
yet  defendant  retained  his  mileage  book  when 
nothing  was  due  the  defendant 

Quoting  from  the  opinion  of  Mr.  Justice 
Hydrick  in  Smith  v.  Southern  Railway,  88 
S.  a  427,  70  S.  B.  1059,  34  U  R.  A.  (N.  S.) 
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company  intended  to  exclude  tbe  owner  from 
the  right  to  pass  from  one  part  of  his  land 
to  the  other,  or  that  the  owner  of  the  land 
meant  to  part  with  sach  right,  hut,  on  the 
contrary,  will  hold  that. the  intention  was 
that  the  owner  of  the  land  would  of  neces- 
sity hare  the  right  of  crossing,  if  a  crossing 
conld  be  made  so  as  not  to  interfere  ma- 
terially with  the  nse  of  the  right  of  way  ac- 
quired by  the  railroad  company.  Baltimore 
&  O.  Ry.  Oo.  V.  Slaughter,  107  Ind.  330,  79 
N.  B.  186,  7  L.  R.  A.  (N.  S.)  607,  110  Am. 
St  Rep.  508;  Kansas  Glty  &  B.  R.  Co.  v. 
Kregelo,  32  Kan.  608,  6  Pac.  15 ;  Atchison,  T. 
&  S.  F.  Ry.  Co.  T.  Conlon,  9  Kan.  App.  338, 
61  Pac  321 ;  New  York  &  N.  E.  Ry.  Oo.  v. 
Board  of  Railroad  Commissioners,  162  Mass. 
81,  88  N.  B.  27 ;  Kirk  v.  Railway  Co.,  51  La. 
Ann.  664,  25  South.  463 ;  Heath  ▼.  RaUroad 
Co.,  37  La.  Ann.  728;  Railroad  Co.  v.  Ford 
<Tex.  Civ.  App.)  42  S.  W.  589.  While  the 
precise  point  was  not  inyolved  in  Simklns  v. 
Cblumbia  &  G.  R.  Co.,  20  S.  C.  258,  that  case 
was  decided  on  the  same  principle. 

[3]  It  is  not  necessary  to  decide  in  the 
present  case  whether  the  duty  to  make  and 
maintain  the  crossing  devolved  on  the  land- 
owner or  the  railroad  company,  because  the 
railroad  company  having  voluntarily  assum- 
ed the  duty,  and  having  made  the  crossing, 
impliedly  invited  the  plaintiff  to  use  it,  and 
was  bound  to  keep  it  in  repair.  On  this 
point,  the  case  falls  directly  within  the  rule 
thus  laid  down  in  Matthews  v.  Seaboard  Air 
Line  Ry.,  67  S.  C.  499,  46  S.  B.  335,  65  L.  R. 
A.  286:  "While  a  railroad  company  cannot 
lose  its  right  of  way  by  alienation  or  pre- 
scription, because  of  the  public's  interest  in 
its  holding  it  for  public  purposes,  it  may  im- 
pose upon  itself,  as  a  private  corporation,  du- 
ties and  obligations  to  the  public  or  to  indi- 
viduals by  inviting  the  use  of  the  right  of 
way  or  indicating  its  willingness  that  it  should 
be  used  by  the  public  or  particular  individ- 
uals. In  such  circumstances,  the  duty  de- 
volves on  the  railroad  comimny  to  exercise 
ordinary  care  to  avoid  Injury  to  those  using 
the  right  of  way.  This  rule  is  not  peculiar 
to  railroads,  but  is  of  general  application. 
The  invitation  need  not  be  expressed  in 
words,  but  may  be  implied  in  a  number  of 
ways ;  such,  for  instance,  as  the  actual  con- 
struction or  repairing  by  the  railroad  of  a 
road  or  a  bridge  along  the  right  of  way, 
which  would  not  be  suggestive  of  any  other 
use  except  travel  on  foot  or  in  the  ordinary 
vehicles  of  the  country." 

At  the  argument,  counsel  for  the  defend- 
ant earnestly  insisted  that  the  doctrine  of  an 
implied  invitation,  carrying  with  it  the  duty 
of  using  reasonable  care  to  make  the  way 
safe,  is  limited  to  the  public,  and  has  no  ap- 
plication to  particular  individuals.  It  is  suf- 
ficient to  say  that  the  rule  quoted  above 
from  the  Matthews  Case  was  laid  down  after 
careful  consideration  of  both  reason  and  au- 


thority on  the  subject  There  is  certainly  no 
reason  for  the  distinction  contended  for  be- 
tween the  invitation  and  liability  to  the  gen- 
eral public'  and  to  a  particular  individual, 
and  the  authorities  above  dted,  and  many 
others,  show  that  the  distinction  is  without 
Judicial  recognition. 

The  case  of  Moragne  v.  Railway  Co.,  su- 
pra, was  entirely  different.  That  decision 
being  not  only  consistent  with  but  required 
by  the  principles  laid  down  in  Matthews  v. 
Railway,  supra.  The  facts  in  the  former 
case  are  thus  stated  by  the  court:  "Some 
time  after  the  road  was  built,  defendant  es- 
tablished the  crossing  in  question.  The  road 
leads  from  plaintiffs  home  across  the  rail- 
road to  the  public  road  and  certain  farm 
lands,  and  is  used  by  plaintifTs  family,  the 
family  of  the  tenant  of  one  Porter,  and,  ac- 
cording to  the  testimony  of  the  plaintiff, 
every  one  who  had  business  in  there,  coming 
or  going  to  my  house  or  going  to  Mr.  Por- 
ter's place.  The  crossing  had  been  bad  for 
several  years,  but  defendant,  although  fre- 
quently requested  to  do  so,  had  neglected  to 
fix  it,  and  refused  to  allow  plaintiff  to  do  so. 
On  February  22,  1906,  plaintiff  was  crossing 
with  a  load  of  fertilizer,  and  his  mule's  foot 
was  caught  between  a  projecting  spike  and 
the  rail,  thus  throwing  it  forward  and  crip- 
pling it,  according  to  the  testimony,  perma- 
nenfly.*'  Thus  it  appears  that  the  crossing 
did  not  connect  different  parts  of  the  plain- 
tiff's farm ;  that  It  was  not  on  his  land ;  and 
that  he  had  no  right  to  maintain  it  or  to  re- 
quire the  railroad  company  to  do  so.  More 
important  still,  the  plaintiff  knew  it  was  in 
bad  repair,  and  therefore  dangerous,  and  he 
had  full  notice  of  the  railroad  company  to 
abandon  it  and  repudiate  any  duty  to  keep  it 
up  by  its  refusal  to  repair  it  or  allow  him  to 
do  so.  The  evidence  thus  showed  conclusive- 
ly that,  if  there  ever  had  been  an  implied 
invitation  to  use  the  crossing,  it  had  been 
withdrawn  by  a  still  stronger  Implication  of 
withdrawal,  namely,  by  direct  notice  to  the 
plaintiff  that  it  would  not  be  kept  up.  The 
rule  and  the  distinction  is  thus  stated  in  the 
Matthews  Case:  **Those  who  walked  in  the 
path  here  described  entered,  not  a  public 
highway,  but  the  property  of  the  railroad 
companies  as  licensees ;  and  even  If  they  did 
so  in  pursuance  of  an  invitation,  express  or 
Implied,  but  knew  of  the  existence  of  the 
cut  and  its  dangerous  condition,  they  accept- 
ed the  Invitation  In  full  view  of  the  danger, 
and  for  their  own  convenience  voluntarily 
assumed  it  In  such  a  case,  it  seems  dear 
that  the  railroad  companies  would  not  be 
liable  for  resulting  injuries." 

It  follows  that  the  circuit  Judge  was  in 
error  in  not  submitting  the  issues  to  the 
Jury. 

Reversed. 

HYDRIOK  and  WATTS,  JJ.,  concur. 
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(H  S.  C.  1») 

HUGUENIN  V.  CONTINENTAL  OASUAI/TT 

OO. 

(Supreme  Court  of  South  Carolina.    March  24, 

1913.) 

1.  Appeal  and  Ebbob  (§  1010*)— Fiwdinqs— 
Conclusiveness. 

The  Supreme  Court  cannot  disturb  the 
trial  court's  findings  of  fact  in  an  action  at 
law,  if  there  is  any  evidence  to  support  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Btror,  Cent  Dig.  §{  8979-3982,  4024;  Dec 
Di«.  i  1010.*] 

2.  INSUBANOB  (§  665*)— Accident  Insurance 
—  Actions  —  Supficienct  op  Evidence  — 
Cause  of  Death. 

EiVidence,  in  an  action  on  an  accident  in- 
surance policy,  hM  to  sustain  a  finding  that 
aasured's  death  waa  caused  by  inflammation  pro- 
duced by  a  fall  from  a  wagon. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {{  1555,  1707-1728;  Dea  Dig.  5 
665.*] 

3.  Insurance  (§  646*)— Actions— Bubden  op 
Pboof. 

The  burden  is  upon  the  insurance  company 
to  show  a  forfeiture  by  failure  to  give  notice 
of  the  casualty,  as  required  by  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  S§  1556,  1645-1668;  Dec.  Dig.  § 
646.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Nancy  Huguenin,  Administra- 
trix, against  the  Continental  Casualty  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Heber  R.  Padgett,  of  Walterboro,  for  ap- 
pellant J.  F.  Browiit  of  Whitehall,  for  re- 
spondent 

WOODS,  J.  William  Hnguenln,  late  of  Col- 
leton county,  took  ont  a  policy  of  casualty 
Insurance  on  March  28,  1910,  and  died  July 
23,  1911.  In  this  action  on  the  policy, 
brought  by  Ms  wife,  in  her  own  right  and 
as  administratrix  of  Ms  estate,  the  issues 
of  law  and  fact  were  referred  by  consent  to 
CL  6.  Henderson,  Esq.,  who  made  a  report  in 
wblcb  he  found  that  the  only  issue  in  the 
case  was  whether  the  death  of  Huguenin 
was  due  to  casualty  or  to  ordinary  sickness. 
Holding  that  it  was  due  to  ordinary  sick- 
ness and  not  to  casualty,  the  referee  found 
that,  under  the  terms  of  the  policy,  the  re- 
covery should  be  for  only  $40,  the  amount 
specified  in  the  contract  as  Idemnity  for  one 
month's  sickness,  and  not  for  |1400,  the 
amount  recoverable  for  a  casualty  producing 
total  continuous  disability  after  the  injury. 
On  the  point  that  this  was  the  sole  issue, 
there  was  no  exception  to  the  master's  re- 
port The  circuit  Judge,  on  consideration  of 
the  evidence,  held  that  Huguenin's  death 
was  due  to  a  casualty  which  produced  sick- 
ness up  to  the  time  of  Ms  death,  and  de- 
creed that  the  plaintiff  recover  $400. 

[1]  This  b^ng  a  law  case,  this  court  can- 


not disturb  the  findings  of  fact  of  the  cir- 
cuit court,  if  they  have  any  support  in  the 
evidence. 

[2]  The  testimony  is  very  meager,  but  Ma- 
jor Simmons,  a  fiirm  laborer,  testified  that 
Huguenin  had  a  fall  from  a  wagon,  and  the 
wife  of  the  deceased  testified  that  the  fall 
brought  on  Ms  sickness;  and  there  was  no 
evidence  whatever  that  the  deceased  did,  or 
was  able  to  do,  any  work  after  the  fall.  Dr. 
ElB'Dom  testified  that,  when  he  was  called 
in  to  see  Huguenin,  he  found  him  suffering 
from  acute  inflammation  of  the  liver,  wMch 
seemed  to  have  been  caused  by  some  exter- 
nal injury.  The  serious  nature  of  the  inflam- 
mation produced  by  the  injury  certainly  af- 
forded some  ground  for  the  circuit  Judge  to 
conclude  that  the  deceased  was  entirely  dis- 
abled after  the  accident  wMch  caused  it 
The  t&d  that  the  physician  testified  that 
such  injuries  would  render  the  recipient  of 
them  liable  to  an  attack  of  malaria  in  a 
malarial  climate,  and  that  the  deceased  was 
so  attacked  before  he  died,  did  not  negative 
the  conclusion  that  the  primary  and  proxi- 
mate cause  of  death  was  the  inflammation 
produced  by  the  fall. 

[3]  Even  if  the  point  that  the  policy  had 
been  forfeited  by  the  failure  to  give  notice  of 
the  casualty,  as  required  by  the  contract, 
had  been  urged  before  the  referee,  it  would 
not  have  availed  the  defendant  Such  a 
forfeiture  is  an  affirmative  defense  to  be 
proved  by  the  defendant  (Thompson  v.  Pied- 
mont Mutual  Ins.  Co.,  77  S.  C.  294,  57  S. 
B.  848;  Spann  v.  Phoenix  Ins.  Co.,  83  S.  C. 
262,  65  S.  E.  232),  and  no  evidence  of  the 
failure  to  give  tMs  notice  was  offered. 

Affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS, 
and  FRASER,  JJ.,  concur. 


(94  S.  C.  65) 

VIRGINIA-OAROLINA  CHEMICAL  CO.  v. 

HUNTER  et  al. 

(Supreme  Court  of  South  Carolina.    March  17, 

1913.) 

1.  Fraudulent  Conveyances  (f§  304,  305*) 
—Reobivebs  ~  Continuance  or  Receiveb- 

SHIF. 

On  it  being  found,  in  an  action  by  a  credi- 
tor of  defendant  on  behalf  of  himself  and  all 
other  creditors  to  set  aside  as  fraudulent  mort- 
gages given  by  him,  that  he  is  insolvent,  and 
that  certain  of  the  mortgages  are  fraudulent, 
the  receivership  and  the  injunction  against 
creditors  prosecuting  their  claims,  except  in 
such  action,  previously  ordered  therein,  are 
properly  continued. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  910-919 ;  Dec.  Di^. 
{{  304,  305.*] 

2.  Fbaudulent  Conveyances  ^  296*)  — Ac- 
tion TO  Set  Aside— Evidence. 

Mortgages  are  properly  decreed  to  be  fraud 
ulent;  a  prima  facie  case  being  made  agains. 
their  bona  fides,  and  there  being  no  exculpatory 


•For  oUiifr  casM  ■••  same  topic  and  section  NUMBBR  in  Doc  Big.  ft  Am.  Dig.  Key-No.  Seriee  ft  Rep'r  Indexes 
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and  explanatory  eTldenoe  on  the  part  of  defend- 
ants. 

[Ed.  Note. — ^For  other  cases,  see  Fi*audulent 
Conveyances,  Cent  Dig.  U  8a7--875;  Dec.  Dig. 
S  295.*] 

3.  Fraudulent  Convstances  ({  812*)— Re- 

CEIVEB8HIP— ReQUIBINO   PbOOF   OF   Clahc. 

Though  in  a  suit  by  a  creditor  of  H.,  on 
behalf  of  himself  and  all  other  creditors,  to  set 
aside  mortgages  as  fraudulent,  certain  of  them 
are  adjudged  valid,  it  is  proper  to  require  the 
holders  of  them  to  prove  them,  in  the  sense  of 
'  showing  how  much  is  due  on  them,  especially 
those  overdue  when  the  action  was  begun;  an 
order  appointing  a  receiver  and  enjoining  cred- 
itors prosecuting  their  claims,  except  in  such 
action,  having  tiierein  been  made,  and  contin- 
ued in  force. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  963-965,  967;  Dec 
Dig.  §  312.*] 

Appeal  from  Common  Pleas  Circtilt  Court 
of  Laurens  County ;  6.  W.  Gage,  Jndge. 

•*Td  be  officially  reported." 

Action  by  the  Virginia-Carolina  Chemical 
Company  against  G.  Wash  Hunter  and  others. 
From  an  adverse  judgment,  defendants  ai>- 
peal.    Affirmed. 

See,  also,  84  S.  C.  214,  66  S.  EI  177. 

Fred  H.  Dominick,  of  Newberry,  for  ap- 
pellants. Grler  &  Park,  of  Greenwood,  and 
Dial  &  Todd,  of  Laurens,  for  respondent 

HYDRICK,  J.  The  plaintiiT  commenced 
this  action  on  December  14,  1908,  in  behalf 
of  Itself  and  all  other  creditors  of  the  de- 
fendant Hunter  to  set  aside  for  fraud  cer- 
tain mortgages  given  by  Hunter  to  his  sis- 
ter, the  defendant  Mrs.  Evans,  as  follows: 
(1)  One  dated  October  18,  1907,  and  record- 
ed October  25,  1907,  over  625  acres,  to  se- 
cure his  note  for  $8,000  of  same  date,  due  one 
day  after  date.  .  (2)  One  dated  November  19, 

1907,  over  170  acres,  to  secure  his  note  for 
$2,000  of  same  date,  due  one  day  after  date. 
This  mortgage  was  not  recorded  until  No- 
vember 10,  1908.    (3)  One  dated  November  6, 

1908,  over  800  acres,  being  the  two  tracts 
covered  by  mortgages  numbered  1  and  2, 
which  was  all  the  land  owned  by  Hunter  to 
secure  his  note  for  $1,250.  This  mortgage  was 
also  recorded  November  10,  1908.  (4)  One 
covering  his  personal  property,  dated  No- 
vember 19,  1907.  Plaintiff  also  sought  to 
avoid  a  mortgage  given  to  the  defendant  Cole 
Im  Blease  for  $1,000,  on  the  ground  that  it 
was  an  unlawful  preference  In  violation  of 
the  assignment  act  On  motion  of  plaintiff, 
the  court  passed  an  order  appointing  a  re- 
ceiver of  Hunter's  property,  and  enjoining 
creditors  from  prosecuting  their  claims,  ex- 
cept in  this  action.  That  order  was  affirmed 
by  this  court  84  S.  C.  214,  66  S.  EX  177. 
The  case  was  then  referred  to  Hon.  Frank 
B.  Gary,  as  special  referee,  to  hear  and  de- 
cide all  Issues  and  report  his  findings  and 
conclusions.  In  a  report  showing  careful 
consideration  of  the  law  and  evidence  he 
reached  the  conclusion  that  all   the  mort- 


gages given  by  Hunter  to  Mrs.  Evans,  ex- 
cept the  one  for  $8,000,  were  fraudulent  and 
void,  and  that  the  mortgage  of  the  defend- 
ant Blease  was  valid.  The  defendants  alone 
excepted  to  his  report  Therefore  the  valid- 
ity of  the  $8,000  mortgage  to  Mrs.  ISvans 
and  the  mortgage  to  the  defendant  Blease  is 
conclusively  established,  and  that  part  of 
the  referee's  report  which  di8i)oses  of  the  is- 
sues as  to  those  mortgages  is  of  no  further 
consequence,  and  for  that  reason  it  is  omit- 
ted. That  part  of  the  report  whidi  deals 
with  the  mortgages  found  to  be  fraudulent 
reads  as  follows: 

"Hunter  contracted  the  debts  with  the  plain- 
tiff in  AprU,  1908,  and  July  23,  1908;  both 
notes  were  made  payable  November  15,  1908. 
In  1908  Hunter  planted  a  large  crop,  and  in 
April,  1908,  sold  18  bales  of  cotton  irom  the 
crop  of  1907.  On  November  13th  Hunter  sold 
60  bales  of  cotton,  of  the  average  weight  of 
from  425  to  450  i>ounds.  This  cotton  brought 
about  12^  cents  per  pound,  making  a  total  for 
this  cotton  of  $3,100.  Seven  days  before  he 
sold  this  cotton  he  claims  to  have  given  Mrs. 
Evans  the  mortgage  for  $1,250.  Three  days 
before  he  sold  his  cotton  the  $2,000  mortgage 
to  his  sister  and  the  $1,250  mortgage  to  his 
sister  were  put  on  record.  Less  than  two 
weeks  after  selling  the  60  bales  of  cotton  the 
defendant  Hunter  wrote  to  Mr.  Huff  to  the 
effect  that  he  was  unable  to  pay  anything  on 
his  debts,  and  advised  him  to  join  the  other 
creditors  in  their  efforts  to  sell  him  out,  and 
send  him  to  the  penitentiary.  With  more 
than  $3,000  apparently  going  into  his  hands 
in  November  and  December,  1908,  he  pays 
no  creditors,  but,  on  the*  contrary,  permits 
to  go  on  record  against  him  mortgages  cov- 
ering all  his  real  estate  and  all  the  personal 
property  he  owned.  He  claimed  that  his  mon- 
ey went  to  pay  his  attorney's  fees.  The  evi- 
dence shows  that  he  is  now  owing  his  attor- 
neys $3,200.  He  does  not  attempt  to  make 
any  showing  as  to  what  he  has  done  with 
the  large  amounts  going  into  his  hands.  It 
seems  clear  to  me  that  the  plaintiffs  have 
shown  that  those  conditions  exist,  which,  un- 
explained, warrant' the  inference  that  tJiere 
has  been  a  fraudulent  disposition  of  his  prop- 
erty. No  effort  has  been  made  by  the  de- 
fendant Hunter  to  explain  this  combination 
of  circumstances.  We  therefore  conclude 
and  hold  that  there  was  a  fraudulent  dis- 
position of  his  property  on  the  part  of  tiie 
said  Hunter. 

"Having  answered  these  two  subsidiary 
questions  In  the  affirmative,  it  seems  to 
me  that  the  main  question  before  me,  to 
wit,  Should  the  receivership  be  continued, 
and  should  all  creditors  of  the  defendant 
Hunter  be  enjoined  from  prosecuting  their 
claims  otherwise  than  in  this  suit?  must 
be  answered  in  the  affirmative.  •  •  • 
We  come  next  to  the  $2,000  mortgage  from 
Hunter  to  Mrs.  Eivans,  which  is  described  in 


•For  otber  casea  see  same  toplo  and  secUoo  NUMBER  In  Dae.  Dig.  &  Am.  Dig.  Key-No.  Series  a  Rep'r  Iadex4 
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the  complaint  This  mortgage  was  executed 
by  a  brotber  to  his  sister.  It  purports  to 
have  been  executed  November  19,  1907,  but 
It  was  withheld  from  record  until  November 
10,  1908.  So  far  as  the  public  was  concern- 
ed, it  never  saw  the  light  of  day  until  the 
mortgagor  was  insolvent,  creditors  were  clam- 
oring for  the  payment  of  their  claims,  and 
the  defendant' Hunter  was  making  a  fraudu- 
lent disposition  of  his  property.  It  was  not 
conceded  to  have  been  executed  for  a  valid 
consideration,  nor  was  it  conceded  that.it 
was  executed  when  It  purported  to  have 
been.  Giving  due  weight  to  the  maxim  'that 
fraud  is  never  to  be  presumed,'  and  giving 
full  effect  to  the  rule  that  in  every  case 
fraud  must  be  established  by  the  party  al- 
leging it,  nevertheless,  after  a  careful  ex- 
amination of  the  evidence  and  the  law  ap- 
plicable thereto,  I  am  convinced  that  the 
plaintiffs  have  made  out  a  prima  facie  case 
against  the  defendant  on  the  grounds  upon 
which  they  have  assailed  the  mortgage  in 
question.  Taking  into  consideration  the  in- 
timate relations  existing  between  the  mort- 
gagor and  the  mortgagee,  in  connection  with 
the  other  facts  and  circumstances  developed 
by  the  evidence,  my  opinion  is  that  the  bur- 
den of  proof  has  been  shifted  as  to  the  mort- 
gage under  consideration,  and  it  is  incum- 
bent upon  the  parties  to  the  transaction  to 
satisfy  the  court  by  the  clearest  and  most^ 
satisfactory  evidence,  not  only  that  there 
was  a  valuable  consideration  for  the  said 
note  and  mortgage,  but  that  the  same  were 
given  for  the  bona  fide  purpose  of  securing 
such  debt,  and  not  with  the  intent  to  hin- 
der, defeat,  delay,  and  defraud  the  areditors 
of  G.  Wash  Hunter.  *When  a  creditor  chal- 
lenges such  contract  for  fraud,  slight  evi- 
dence will  change  the  onus,  and  cast  on  tbe 
conjugal  pair  (in  this  case  it  is  brother  and 
sister)  the  duty  of  manifesting  the  genuine- 
ness and  good  faith  of  the  transaction  by 
such  evidence  as  will  satisfy,  or  ought  to 
satisfy,  an  honest  jury.'  Wait  on  Fraudu- 
leixt  Conveyances,  |  300.-  As  to  duty  to  make 
full  explanation,  see  same  work,  sections  300 
and  301 ;  14  Am.  &  Bag.  Enc  U  (2d  Ed.)  |S 
487-4S9;  Clements  v.  Moore,  6  Wall.  299,  18 
Lk  Ed.  786;  Hipp  v.  Sawyer,  Rich.  Eq.  CJas. 
410;  McCk)rkle  v.  Montgomery,  11  Rich.  Eq. 
114 ;  Wagener  v.  Mars,  28  S.  0.  98,  2  8.  Bi 
844;  Braffman  v.  Glover,  35  B.  O.  481,  14  S. 
EL  935.  So  far  from  making  a  full  and  sat- 
isfactory explanation  to  the  court,  the  par- 
ties who  are,  or  should  be,  most  interested 
in  submitting  the  validity  of  the  transaction, 
hare  been  as  silent  as  the  tomb.  In  the  face 
of  the  suspicious  circumstances  proved,  and 
the  charge  of  fraud  made,  they  have  been 
content  to  stand  by  and  say  nothing.  Un- 
der such  circumstances,  there  is  but  one  find- 
ing for  me  to  make,  namely,  that  the  trans- 
action is  fraudulent  and  void  under  the 
statute  of  Elizabeth. 

"The  case  is  unlike  that  of  McElwee  t. 
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Kennedy,  66  &  C.  154,  34  S.  E.  80,  in  that  it 
Is  not  conceded  here,  as  it  was  In  that  case, 
that  the  mortgage  was  given  to  secure  a 
valid  indebtedness.  I  therefore  conclude  and 
hold  that  the-  mortgage  given  by  the  d^end- 
ant  Hunter  to  his  sister,  Mrs.  Evans,  more 
particularly  described  in  the  complaint,  is 
void  for  the  reasons  above  stated.  What  has 
been  said  as  to  the  $2,000  mortgage  is  ap- 
plicable to  the  twelve  hundred  and  fifty  dol- 
lar mortgage,  and  for  the  reasons  stated, 
and  for  the  further  reason  that  the  mort- 
gage was  executed  at  a  time  when  the  mort- 
gagor was  insolvent,  when  his  creditors  were 
clamoring  for  the  payment  of  their  claims,  I 
conclude  and  hold,  in  the  absence  of  some 
explanation  on  the  part  of  the  parties  to  the 
transactions,  that  this  mortgage  is  void  un- 
der the  statute  of  Elizabeth.  For  the  same 
reasons,  I  conclude  and  hold  that  the  bill  of 
sale  of  the  stock  by  the  defendant  Hunter  is 
void." 

Upon  hearing  the  referee's  report  and  ex- 
ceptions thereto,  the  report  was  confirmed 
and  made  the  Judgment  of  the  circuit  court 
From  that  judgment,  the  defendants  appealed. 

On  the  former  appeal  in  this  case  this  court 
said:  '*When  a  business  man,  merchant, 
manufacturer,  or  farmer  disposes  of  large 
resources,  and  then,  professing  to  have  noth- 
ing, leaves  his  debts  unpaid  and  sets  his 
creditors  at  arm's  length  by  refusing  to  give 
any  account  of  his  property,  or  to  take  any 
interest  in  the  satisfaction  of  their  claims, 
the  court  is  warranted  in  drawing  the  in- 
ference that  there  has  been  a  fraudulent  dis- 
position of  the  property.  These  it  seems  to 
us  are  the  facts  here.  They  may  be  all  ex- 
plained away,  and  the  defendant  Hunter 
may,  on  the  trial,  exculpate  himself  entirely. 
All  that  we  now  hold  is  that  a  prima  fade 
case  of  fraudulent  disposition  was  presented 
to  the  circuit  Judge,  warranting  the  appoint- 
ment of  a  receiver."  It  appears  from  the 
record  that  the  defendants  offered  no  evi- 
dence on  the  trial  In  the  circuit  court  The 
record  also  shows  that  the  case  made  by 
the  evidence  offered  by  plaintiff  against  the 
validity  of  tbe  mortgages  annulled  was  con- 
siderably stronger  than  the  showing  made 
by  the  affidavits  for  the  appointment  of  a 
receiver.  Therefore,  in  view  of  the  findings 
and  conclusion  of  this  court  on  the  former 
appeal,  and  of  the  language  above  quoted 
from  the  opinion  of  the  court,  it  would  be 
difficult  to  see  how  any  other  conclusion 
could  be  logically  reached  on  the  merits  of 
the  case  than  one  of  affirmance  of  the  Judg- 
ment of  the  circuit  court.  We  are  satisfied 
with  the  reasoning  upon  which  the  special 
referee  based  his  conclusion  as  to  the  in- 
validity of  the  mortgages  annulled. 

[1]  Having  found  that  Hunter  was  insol- 
vent, and  that  the  mortgages  mentioned  were 
fraudulent  and  void,  the  continuance  of  the 
receivership  and  Injunction  was  a  logical 
and  proper,  if  not  a  necessary,  consequence. 
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[2]  Without  discussing  the  evidence  in  de- 
tail, we  are  satisfied  that  it  made  a  prima 
fade  case  against  the  bona  fides  of  the  mort- 
gages annulled,  and,  in  the  absence  of  ex- 
culpatory and  explanatory  evidence  on  the 
part  of  the  defendants,  it  warranted  the  con- 
clusion reached  by  the  court 

[3]  The  referee  recommended  that  all  cred- 
itors, except  plaintiff,  be  required  to  prove 
their  claims  in  this  case.  The  appellants 
contend  that  the  court  erred  in  requiring  the 
defendant  Mrs.  Evans  to  prove  her  mortgage 
for  $8,000,  because  the  same  had  been  ad- 
Judged  to  be  a  valid  obligation  of  the  de- 
fendant Hunter;  and  the  same  position  is 
taken  with  regard  to  the  mortgage  of  the 
defendant  Blease.  Clearly  the  validity  of 
these  mortgages  is  res  Judicata,  and  there- 
fore it  cannot  be  further  questioned,  but  it 
has  never  been  determined  how  much,  if 
anything,  has  been  paid  on  them.  To  illus- 
trate, Mrs.  Eivans'  njortgage  was  due  more 
than  a  year  before  the  commencement  of 
this  action.  It  was  and  is  the  duty  of  the 
debtor  to  pay  it  He  may  have  done  so 
wholly  or  in  part  There  Is  nothijig  in  the 
record  to  show  that  he  has  not  Therefore 
there  was  no  impropriety  or  error  in  requir- 
ing the  holders  of  these  claims  to  formally 
prove  them,  in  the  sense  of  making  it  appear 
how  much  is  due  upon  them,  but  their  valid- 
ity is  not  open  to  further  question. 

Aflirmed. 

GARY,  a  J.,  and  WOODS,  WATTS,  and 
FRASER^  JJ.,  concur. 


(94  S.  C.  156) 


STATE  V.  TOALBl 


(Supreme  Court  of  South  Carolina,    liarcb  27, 

1913.) 

1.  Criminal  Law  (§  1169*)— Appbal— Harm- 
less Bbbob— Admission  of  ISvidencb. 

There  was  no  error  in  allowing  the  prose- 
cuting witness  to  testify,  without  producing  the 
deed,  that  he  conveyed  certain  lots  to  defendant, 
relying  on  his  assignment  of  a  chattel  mortgage, 
falsely  represented  to  be  a  first  lien  on  Oie 
property  it  covered,  where  defendant  admitted 
that  the  witness  conveyed  the  lots. 

[Ed.  Note. — Wot  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8088,  3130,  8187-3143 ;  Dec. 
Dig.  §  1169.*] 

2.  False  Pretenses  (|  41*)— ADMissisiLnr 
OF  Evidence— Falsitt  of  Means  or  In- 
strument. 

On  a  charge  of  obtaining  a  deed  to  certain 
lots  by  falsely  representing  that  a  mortgage  as- 
signed to  the  grantor  was  "the  first  mortgage'* 
on  the  property,  the  facts  that  the  mortgage  as- 
signed was  not  a  second  mortgage,  but  one  of 
equal  date  with  the  other  mortgage  on  the  prop- 
erty, and  that  parol  evidence  that  defendant  had 
agreed  with  the  other  mortgagee  that  it  should 
be  superior  was  incomi)€tent,  if  conceded,  were 
immaterial,  since  such  proof  that  it  was  not  the 
first  mortgage  would  sustain  the  charge. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  65;   Dec.  Dig.  §  41.*] 


a  False  Pretenses  d  38*)— PROfiBCunoH— 

lasuES. 

In  a  prosecution  for  obtaining  a  deed  to 
certain  lots  by  falsely  representing  that  a  mort- 
gage assigned  to  the  grantor  was  the  first  mort- 
gage on  the  property  It  covered,  the  fact  that 
the  prosecutor  might  have  made  the  mortgage 
assigned  to  him  a  first  lien,  by  recording  it  be- 
fore the  record  of  the  other  mortgage,  was  not 
an  issue. 

[Ed.  Note.— For  other  cases,  'see  False  Pre- 
tenses, Cent  Dig.  Sf  50-^ ;  Dec.  Dig.  §  3a*} 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Aiken  County;  J.  S.  Wilson,  Judge. 

Philip  P.  Toale  was  convicted  of  obtaining 
property  under  false  pretenses,  and  he  ap- 
peals.   Affirmed. 

John  F.  Williams,  of  Aiken,  for  appellant 
R.  L.  Gunter,  Sol.,  and  (X  E.  Sawyer,  both 
of  Aiken,  for  the  State. 

WOODS,  J.  The  defendant  appeals  from 
conviction  and  sentence  on  an  indictment 
which  charged  that  he,  "on  the  18th  day  of 
January,  1910,  at  Aiken,  in  the  county  and 
state  aforesaid,  devising  and  intending  to 
cheat  and  defraud  one  H.  M.  Salley  of  divers 
goods,  moneys,  chattels,  and  property,  un- 
lawfully, knowingly,  and  designedly  did  false- 
ly pretend  that  a  certain  chattel  mortgage, 
for  one  hundred  and  seventy  ($170.00)  dol- 
lars, executed  the  12th  day  of  January,  1910, 
hy  Joe  Thompson  to  Salley  &  Gleaton,  and 
assigned  to  Philip  P.  Toale  January  12, 1910, 
and  assigned  by  the  said  Philip  P.  Toale  to 
H.  M.  Salley  January  18,  1910,  was  the  first 
mortgage  on  the  property  mentioned  therein, 
which  said  pretense  the  said  Philip  P.  Toale 
well  knew  to  be  false,  by  color  and  means 
of  which  said  pretense  and  pretenses  the 
said  Philip  P.  Toale  did  then  and  there  un- 
lawfully, Imowingly,  and  designedly  obtain 
from  the  said  H.  M.  Salley  a  deed  to  two 
lots  in  the  town  of  Perry,  in  the  said  county 
and  state,  worth  two  hundred  ($200.00)  dol- 
lars, being  then  and  there  the  property  of 
the  said  H.  M.  Salley,  of  the  value  of  two 
hundred  ($200.00)  dollars,  with  the  intent  to 
cheat  and  defraud  the  said  H.  M.  Salley, 
against  the  form  of  the  statute  In  sudh  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state." 

[1]  The  first  point  made  by  the  defendant 
ia  that  the  court  erred  in  allowing  the  prose- 
cuting witness,  H.  M.  Salley,  to  testily,  with- 
out producing  the  deed,  that  he  conveyed  the 
lots  to  the  defendant,  relying  on  his  assigii- 
ment  of  a  chattel  mortgage,  represented  by 
the  defendant  to  be  the  first  mortgage,  wh«i 
in  fact  It  was  not  the  first  mortgage.  The 
exception  cannot  be  sustained.  If  for  no  oth^r 
reason,  because  the  defendant  admitted  in 
his  testimony  that  Salley  did  convey  the  lots, 
and  the  fact  of  the  conveyance  was  not  one 
of  the  contested  Issues  in  the  cause. 

[2]  It  does  not  help  the  defendant,  If  It  be 
conceded,  as  claimed  by  him,  that  the  mort- 
gage he  assigned  to  Salley  was  not  a  second 
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mortgage,  tnit  was  of  equal  date  with  the 
other  mortgage  on  the  property,  and  that 
parol  evidence  to  the  effect  that  the  defend- 
ant had  agreed  with  the  holder  of  the  other 
mortgage  that  it  shonld  be  superior  was  in- 
competent The  charge  in  the  indictment, 
which  the  verdict  sustained,  was  that  the 
defendant  had  obtained  the  deed  to  the  lots 
by  the  talae  representation  that  the  mortgage 
assigned  to  Salley  was  the  first  mortgage  on 
the  property  it  covered.  Proof  that  It  was 
not  the  first  mortgage,  as  the  defendant 
claimed,  but  one  of  equal  date  with  another, 
would  sustain  the  charge. 

It  would  serve  no  useful  purpose  to  enter 
Into  an  extended  analysis  of  the  charge^  in 
considering  the  exception  alleging  that*  the 
circuit  Judge  in  his  charge  assumed  the  mak- 
ing of  the  false  pretense.  It  is  enough  to 
say  that  he  merely  stated  the  issues  to  the 
Jury,  without  any  Intimation  of  opinion. 

[3]  It  may  be  true  that  the  prosecutor, 
Salley,  might  have  made  the  mortgage  as- 
signed to  him  a  first  lien  by  recording  it  be- 
fore the  record  of  the  other  mortgage;  but 
the  court  was  right  in  holding  that  to  be  no 
issue  in  the  case.  The  question  was  whether 
the  defendant  falsely  represented  the  mort- 
gage to  be  a  first  mortgage  when  he  assigned 
It,  not  whether  the  prosecutor  afterwards 
could  have  acquired  a  first  lien  by  some  in- 
dependent act  of  his  own. 

Affirmed. 

GARY,  O.  J.,  and  WATTS,  HTDRICK,  and 
FRASER,  JJ.,  concur. 


i^  S.  c.  88) 

YOUMANS  V.  TOUMANS  et  al. 

(Supreme  Court  of  South  Carolina.     March  18, 

1913.) 

1.  ApPEix   AND    Erbob    (§    931*)— REvnsw— 

FlNDINGa 

A  party  complaining  of  a  finding  by  the 
trial  court  has  the  burden  of  satisfying  the  ap- 
pellate tribunal  it  was  contrary  to  the  prepon- 
derance of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (§  8728^  8762-3771;  Dec. 
Dig.  t  931.*] 

2.  Husband  and  Wife  (§  205*)— Rights  of 
Wife— Insolvency  op  Husband's  Fibm. 

Where  the  wife  of  one  member  of  an  in- 
solvent firm  purchased  with  her  own  funds, 
from  a  third  person,  a  mortgage  upon  firm 
property  at  less  than  its  face  value,  she  can  en- 
force foreclosure  for  the  full  amount  of  her 
mortgage,  being  entitled  to  profits  on  her  pur- 
chase just  as  any  other  person. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §|  744,  748-755 ;  Dec.  Dig.  § 
205.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;   R.  E.  Copes,  Judge. 

"To  be  officially  reported." 

Action  by  M.  V.  Youmans  against  W.  P. 
Voumans  and  others,  in  which  the  creditors 
of  the  firm  of  L.  M.  Youmans  &  Co.  Inter- 


v^ied.     From  a  judgment  for  plaintiff,  de- 
fending creditors  appeal.    Affirmed. 

J.  W.  Vincent,  of  Hampton,  for  appellants. 
Julius  P.  Youmans,  of  Brunson,  for  respond- 
ent 

WATTS,  J.  In  September,  1908,  Randolph 
Axson'ts  Sons  were  the  owners  and  holders 
of  a  mortgage  over  real  estate,  given  them 
by  L.  M.  Youmans  &  Co.,  covering  356  acres 
of  land,  and  they  commenced  an  action  to 
foreclose  the  same.  On  October  8,  1908,  M. 
v.  Youmans  purchased  this  mortgage  from 
Randolph  Axson's  Sons,  and  had  the  notes 
and  mortgage  to  secure  the  payment  of  the 
same  assigned  to  her;  the  consideration  be- 
ing $1,100.  She,  as  assignee,  commenced  her 
action  to  foreclose  and  enforce  the  same  on 
February  18,  1910,  making  L.  M.  Youmans, 
the  surviving  partner  of  the  firm  of  L.  M. 
Youmans  &  Co.,  and  the  heirs  at  law  of  W. 
F.  Youmans,  the  deceased  partner,  parties 
defendants.  >None  of  the  defendants  answer- 
ed, except  Maude  Rhodes,  a  married  daugh- 
ter of  the  deceased  partner,  W.  F.  Youmans. 
The  answer  of  Mrs.  Rhodes  alleged  that  the 
money  used  by  M.  V.  Y6umaus  in  purchasing 
the  notes  and  mortgage  from  Axson^s  Sons 
was  the  property  of  her  deceased  father,  W. 
F.  Youmans,  and  that  It  should  inure  to  the 
benefit  of  his  estate  and  heirs.  At  the  time 
of  the  purchase  and  assignment  of  the  notes 
and  mortgage,  W.  F.  Youmans  was  alive. 
These  issues  were  tried,  by  order  of  the 
court,  before  a  referee,  and  was  heard  upon 
exceptions  taken  to  his  report  by  his  honor 
Judge  Prince,  who  made  his  decree  therein 
In  favor  of  M.  V.  Yomnans  and  against  the 
contention  of  Mrs.  Maude  Rhodes,  and  de- 
creed that  the  mortgaged  premises  should 
be  sold  and  the  claim  of  M.  V.  Youmans  paid 
out  of  the  proceeds  resulting  therefrom.  No- 
tice of  Intention  to  appeal  from  this  decree 
was  served,  but  the  appeal  was  never  per- 
fected.   Tills  decree  was  dated  March  2, 1911. 

Later  on  certain  creditors  of  L.  M.  You- 
mans &  Co.  filed  complaints  in  the  nature 
of  creditor's  bUl,  alleging  insolvency,  and 
for  the  purpose  of  calling  In  creditors,  mar- 
shaling assets,  etc.,  and  also  asked  for  leave 
to  Intervene  and  be  made  parties  to  the 
foreclosure  suit  for  the  purpose  of  contesting 
the  same.  On  July  18,  1911,  4%  months 
after  final  decree  In  the  foreclosure  suit  had 
been  made  by  Judge  Prince,  Judge  Devore 
passed  an  order  allowing  the  creditors  of 
L.  M.  Youmans  &  Co.  to  Intervene  In  'the 
foreclosure  suit  and  consolidating  the  ac- 
tion brought  by  some  of  the  creditors  of 
L.  M.  Youmans  &  Co.  with  the  foreclosure 
action.  In  the  action  by  the  creditors,  which 
was  consolidated  with  the  foreclosure  suit, 
the  validity  of  the  mortgage  was  assailed 
on  the  ground  that  the  money  used  by  M. 
V.  Youmans  in  purchasing  the  mortgage  be- 
longed either  to  the  firm  of  L.  M.  Youmans 
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ft  Co.  or  to  tiie  deceased  partner  of  the  said 
firm,  W.  F.  Tonmans,  and  that  the  funds  so 
used  were  applicable  to  the  payment  of  the 
debts  of  the  firm  of  K  M.  Youmans  &  Qo., 
and  that  the  mortgage  was  yoid  in  the  hands 
of  Mk  v.  Youmans  as  against  the  creditors 
of  said  firm.  The  Issues,  as  made  by  the 
pleadings,  were  referred  to  George  Warren, 
Esq.,  to  take  all  of  the  testimony  and  call 
In  the  creditors  of  the  firm  of  K  M.  You- 
mans &  Co.,  and  to  report  his  conclusions 
thereon  to  the  court 

The  special  referee,  George  Warren,  BSsq., 
made  his  report  and  found  In  favor  of  M.  Y. 
Youmans  and  against  the  contention  of  the 
creditors  after  taking  all  of  the  testimony 
In  the  case  and  argument  of  counsel  pro  and 
con.  Exceptions  were  duly  filed  to  the  re- 
port of  the  special  referee,  and  the  whole 
matter  came  on  before  his  honor  Judge  Ck>pes 
for  a  hearing.  After  a  full  hearing,  Judge 
Copes  filed  his  decree  OTerruling  all  of  the 
exceptions  to  the  referee's  report,  and  says, 
"I  am  satisfied  that  the  findings  of  facts  and 
conclusions  of  law  of  the  referee  are  cor- 
rect, and  I  hereby  approve  of  the  same  and 
adopt  them  as  a  part  of  this  decree;'*  and 
a  decree  was  made  confirming  and  approv- 
ing the  report  of  the  referee  in  every  particu- 
lar, and  a  decree  made  by  dissolution  of  In- 
junction made  In  the  cause,  the  dismissal  of 
the  complaint  of  the  creditors,  and  distribu- 
tion of  the  funds  in  the  hands  of  court  from 
the  sale  of  the  land  under  the  foreclosure 
proceedings,  etc.  The  creditors  of  L.  M. 
Youmans  &  Co.  duly  excepted  to  the  decree 
of  his  honor  in  confirmng  the  report  of  the 
referee  and  affirming  his  findings  of  fact  and 
conclusions  of  law  as  found  by  the  referee, 
and  concurred  in  by  the  circuit  Judge.  All. 
of  the  exceptions,  however,  raise  but  two 
questions:  Was  the  money  M.  V.  Youmans 
paid  Axson's  Sons  for  the  notes  and  mortgage 
she  purchased  of  them  her  own  money,  or 
was  it  the  money  of  L.  M.  Youmans  &  Co., 
or  the  money  of  W.  F.  Youmans,  the  deceased 
partner  of  the  said  firm?  Second,  and  If  it 
was  the  money  of  M.  V.  Youmans  that  she 
purchased  the  notes  and  mortgage  with,  has 
she  the  right  to  recover  what  was  due  on 
the  notes  and  mortgage — ^what  they  called 
for — or  can  she  only  recover  what  she  actu- 
ally paid  out  for  them? 

[1]  It  will  be  seen  that  the  exceptions  are 
mostly  questions  of  fact,  and  the  findings 
of  the  referee  are  concurred  in  by  the  circuit 
Judge.  It  was  said  by  Chief  Justice  Gary 
In  Lumber  Co.  v.  Stallings,  91  S.  C.  476,  74 
S.  E.  1074,  that:  "It  was  incumbent  on  the 
appellant,  to  satisfy  this  court,  by  the  pre- 
ponderance of  the  evidence,  that  his  honor, 
the  presiding  judge,  erred  In  his  findings  of 
fact,  which  he  has  failed  to  do.  The  tes- 
timony is  voluminous,  and  it  would  not  sub- 
serve any  useful  purpose  to  discuss  It  in  de- 
tail." We  say  the  same  In  this  case.  "On 
appeal  from  decree  the  burden  Is  on  the  ai>- 


pellant  to  show  the  trial  Judge  erred  tn  find- 
ings of  fact*'  Leland  y.  Morrison,  75  8.  Bl 
892. 

[2]  The  referee  and  circuit  Judge  found 
she  used  her  own  money  in  purchasing  the 
notes  and  mortgage;  and,  whUe  It  la  true 
she  purchased  them  for  less  than  their  face 
value,  she  had  the  right  to  do  this  the  same 
as  any  other  person.  She  was  dealing  with 
business  people  who  were  presumed  to  know 
what  they  were  doing,  and  no  complaint 
comes  from  them;  and  there  Is  no  reason 
why  she  should  not  profit  by  her  purchase, 
if  there  is  any  profit  in  It,  and  that  she 
should  not  be  compelled  to  relinquish  her 
interests  over  what  she  paid  for  the  mort- 
gage and  notes  to  the  creditors  of  her  father 
or  any  other  personl 

The  exceptions  raising  this  question  are 
absolutely  untenable  In  view  of  the  findings 
of  the  referee,  concurred  In  by  the  circuit 
judge.  The  appellants  have  failed  to  convince 
this  court  that  there  was  error  In  any  of  the 
particulars  mentioned  in  any  of  the  excep- 
tions, and  all  exceptions  are  therefore  over^ 
ruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WOODS,  HYDEICK, 
and  FRASER,  JJ.,  concur. 


(181  N.  C.  520) 

DUNIB  v.  ATLANTIC  COAST  LINB  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  26, 

1913.) 

1.  Appeal  and  Ebbob  (§  1050*)— Harmless 
EBBoi&— Admission  of  Evidence— Deposi- 
tion. 

Where  depositions  taken  the  first  time  were 
defective,  but  the  depositions  of  the  same  wit- 
nesses taken  the  second  time  were  regular  and 
practicallv  identical  with  the  first,  the  admis- 
sion of  the  first  set  together  with  the  second 
set  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  4153^160,  4:u;6;  Dec 
Dig.  i  1050.*] 

2.  £)videncb  a  244*>— Action  fob  Failubb 
TO  Dbliveb. 

In  an  action  against  a  carrier  for  failare 
to  deliver  goods,  an  entry  of  the  words,  '*1  case 
short,"  on  the  bill  of  lading,  by  defendant's 
agent  acting  within  the  scope  of  his  duty,  was 
evidence  against  the  defendant  tending  to  prove 
that  the  goods  were  never  deliyered  to  plainr 
tlflP. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  |{  916-886;   Dec.  Dig.  §  244.*] 

8.  Cabbiebs  (§  94*)— Action  fob  Failubb.  to 

Deliver— Burden  of  Pboof. 

A  carrier  admitting  the  receipt  of  goods  has 
the  burden  of  proving  delivery  thereof,  and  upon 
his  failure  to  show  delivery  by  preponderance 
of  the  evidence  it  is  liable  for  their  value. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  367-395,  456;   Dec  Dig.  {  94.*1 

Api)eal  from  Superior  Conrt,  Robeson 
Comity ;  James  L.  Webb,  Judge. 

Action  by  Samuel  Dunie  against  the  At^ 
lantic  Coast  Line  Railroad  Company.    Jndg- 
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ment  for  plaintiff,  and  defendant  appeals. 
No  error. 

The  following  issues  were  submitted: 

"(1)  Were  the  goods  sued  for  delivered  to 
the  defendant? 

"Answer:  Yes. 

"If  so,  did  the  defendant  deliver  the  goods 
sued  for  to  the  plaintiff? 

"Answer:  No. 

"In  what  amount,  If  anything,  is  the  plaln^ 
tiff  entitled  to  recover  from  the  defendant? 

'Answer:  $647  55 
7  00 


«» 


$654  55»  with  interest  from  May 
1,  1910." 

McLean,  Varser  &  McLean,  of  Lumberton, 
for  appellant  E.  J.  Britt  and  Mclntyre, 
Lawrence  &  Proctor,  all  of  Lumberton,  for 
appellee. 

BROWN,  J.  [1]  Defendant  excepted  to 
reading  the  depositions  of  certain  witnesses 
because  the  names  of  the  particular  witness- 
es were  not  specified  in  the  commission,  al- 
though names  of  other  witnesses  were  given. 
Much  space  is  given  to  discussion  of  this  ex- 
ception in  briefs  of  counsel  for  plaintiff  and 
def  endantf  It  ^appears  that  the  depositions 
of  the  same  witnesses  were  regularly  taken 
the  second  time,  and  both  sets  of  depositions 
were  introduced  by  plaintiff  on  the  trial.  As 
the  second  set  of  depositions  are  practically 
Identical  with  the  first,  we  think  the  admis- 
sion of  the  first  set  introduced  entirely  harm- 
less. It  is  therefore  unnecessary  to  discuss 
their  regularity. 

This  was  an  action  to  recover  the  value  of 
a  case  of  clothing  shipped  to  plaintiff  at 
Mount  Tabor,  N.  C,  from  Baltimore,  Md. 
There  were  two  cases  of  clothing  in  the  ship- 
ment, one  of  which  was  safely  delivered, 
but  the  other  was  not  Plaintiff  proved  the 
purchase  of  the  goods,  thd.r  value,  delivery 
to  defendant  for  transportation,  and  nonde- 
livery at  destination.  Plaintiff  also  offered 
the  freight  bill  for  the  two  cases  of  clothing, 
marked  upon  its  fiice  by  defendant's  agent 
at  destination,  "1  case  short"  Defendant 
admitted  receiving  the  goods,  but  alleged 
that  it  had  made  delivery  to  plaintiff^  The 
agent  explained  his  marking  the  freight  bill, 
"1  case  short,"  by  saying  he  thought  it  was 
a  bill  for  a  case  of  whisky  that  was  short 

His  honor  charged  the  Jury:  "Defendant, 
on  the  other  hand,  admits  that  one  box  or 
case  addressed  to  Sam  Dunle  at  Mt  Tabor 
was  missing  and  chedied  short  but  defend- 
ant contends  that  it  was  a  box  or  case  of 
whisky,  and  that  it  was  not  the  goods  claim- 
ed by  the  plaintiff.  The  court  charges  you, 
however,  that,  as  the  agent  of  the  defendant 
admits  that  he  wrote  the  word  'short*  upon 
the  freight  bill  which  called  upon  its  face  for 
two  boxes  of  clothing  weighing  1,249  pounds, 
that  this  is  an  admission,  prima  facie  on  the 


part  of  the  defendant,  that  one  of  the  cases 
of  goods  called  for  in  said  freight  bill  was 
in  fact  short,  or  missing,  and  that  the  bur- 
den is  therefore  placed  upon  the  defendant 
to  show  that  the  agent  made  a  mistake  and 
wrote  the  word  'short'  on  said  freight  bill 
unintentionally,  or  thinking  it  was  for  an- 
other shipment'* 

[2]  We  think  his  honor  rather  inaptly  used 
the  words  "prima  facie,"  but  we  do  not  re- 
gard it  as  at  all  injurious  to  defendant  The 
writing  by  the  agent  of  the  words  ''I  case 
short"  on  the  bill  of  lading  handed  to  agent 
by  plaintiff  was  an  act  within  the  agent's 
scope  of  duty,  and  is  evidence  against  the 
defendant  tending  to  prove  that  the  case  was 
never  delivered  to  plaintiff.  The  charge  of 
his  honor  that  It  put  the  burden  on  defend- 
ant to  show  that  the  agent  made  a  mistake 
was  tantamount  to  telling  the  Jury  that  the 
defendant  must  explain  such  entry. 

[8]  The  burden  of  proof  of  delivery  of  the 
goods,  the  receipt  thereof  being  admitted,  is 
cast  by  law  on  the  defendant,  and,  upon  fail- 
ure to  satisfy  the  jury  by  the  preponder- 
ance of  evidence  that  the  case  of  goods  was 
delivered,  the  defendant  Is  liable  for  its 
value. 

We  think  the  issue  Involved  was  entirely 
one  of  fact,  and  we  find  no  substantial  error 
in  submitting  It  to  the  jury. 

No  error. 

(161  N.  C.  646) 

NANOB  et  aL  V.  BOUBK  et  aL 

(Supreme  Court  of  North  Carolina.    March  26, 

1913.) 

1.   VBNDOB  and    PtJBOHASEB    (|   189*)— ESTOP- 
PEL TO  Dent  Title. 

Where  one  acquires  possesaion  of  land  by 
contract  or  agreement  with  another  and  in  vai' 
ordination  to  his  title,  be  cannot  ordinarily  dis- 
pute that  title  until  he  has  surrendered  the  pos- 
session SO  acquired  and  placed  the  other  party 
at  arm's  length  with  himself. 

{Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  381-383;  Dec  Dig.  I 
189.*] 

2.  Ejectment  (S  106*)— Evidsnoi  —  Suffx- 

CIENOT. 

In  ejectment,  where  there  was  some  evi- 
dence that  defendants  obtained  possession  un- 
der an  agreement  with  plalntiff^s  grantor  by 
which  they  were  to  take  charge  of  the  land  and 
look  after  it  for  him,  the  case  should  have  been 
submitted  to  the  jury,  and  a  nonsuit  was  im- 
proper even  if  there  was  no  other  evidence  to 
show  title  in  plaintiff's  grantor. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  307-310;  Dec  Dig.  1 106.*] 

8.   EjECTSCENT  (§  90*)-~EVIDENGE  —  ADHI88I- 
BILITT. 

In  ejectment,  where  there  was  evidence 
that  defendants  obtained  possession  under  an 
agreement  with  plaintiff's  grantor  by  which  they 
were  to  take  charge  of  the  land  and  look  after 
it  for  him  and  pay  the  taxes  thereon,  which  he 
was  to  repay  to  them,  evidence  that  tney  agreed 
to  list  the  land  for  taxes  in  his  name,  that  they 
were  to  have  the  i«nts  until  a  debt  due  from 
plaintiff's  grantor  was  paid,  and  that  shortly  be- 
fore suit  was  brought  one  of  the  defendants 
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asked  plaintiff's  grantor  to  sell  the  land  to  him, 
■honld  have  been  admitted. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  IS  254^277 ;   Dec.  Dig.  f  90.*1 

4.  Appeal  and  Error  (f  027*)— Review— Ap- 
peal FROM  Nonsuit. 

On  appeal  from  a  nonsuit,  the  evidence 
must  be  construed  in  the  view  most  favorable  to 
plaintiff,  and  all  the  facts  which  it  tends  to 
prove,  and  which  are  an  essential  ingredient  of 
the  cause  of  action,  must  be  taken  as  proved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  (f  2912,  2917,  3748-4024; 
Dec  Dig.  S  927.*] 

Appeal  from  Superior  Oonrt,  Brunswick 
County;   Bragaw,  Judge. 

Action  by  Daniel  J.  Nance  and  others 
against  W.  A.  Rourk  and  others.  From  a 
judgment  of  nonsuit,  plaintiffs  appeal.  New 
trial  ordered. 

Plaintiffs  claimed  the  land  under  a  deed 
from  Evander  Canady. 

C.  Ed.  Taylor,  of  Southport,  for  appellants. 
Cranmer  &  Davis,  of  Southport,  and  Robert 
Ruark,  of  Wilmington,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  question  in  this  case  is  the 
sufficiency  of  the  plaintiffs'  evidence  to  show 
title  and  the  right  to  the  possession  of  the 
land.  There  was  some  evidence  of  adverse 
possession  of  the  land  before  EiVander  Can- 
ady bought  it  from  John  J.  Hawes  on  March 
1,  1885;  but  we  need  not,  at  present,  in- 
quire whether  it  was  sufficiently  continued 
and  notorious  to  show  title  out  of  the  state 
or  to  vest  the  title  in  Canady  or  those  under 
whom  he  claimed,  as  we  are  of  the  opinion 
that  there  was  other  evidence  which  should 
have  been  submitted  to  the  jury  upon  the 
plaintiffs'  title  and  right  to  the  possession 
of  the  land. 

[1]  It  is  a  settled  rule  of  the  law  that, 
where  one  acquires  possession  of  land  by 
contract  or  agreement  with  another  and  in 
subordination  to  his  title,  he  cannot  ordi- 
narily dispute  that  title,  until  he  has  sur- 
rendered the  possession  so  acquired  and  plac- 
ed the  one,  with  whom  he  has  thus  dealt,  at 
arm's  length  with  himself.  Farmer  v.  Pick- 
ens, 83  N.  C.  549;  Pate  v.  Turner,  94  N.  C. 
47;  Yarborough  v.  Harris,  14  N.  C.  40;  Bur- 
nett V.  Roberts,  15  N.  a  81;  Campbell  v. 
Everhart,  139  N.  C.  503,  52  S.  E.  201,  and 
cases  cited;  16  Qyc.  804.  **The  rule,"  said 
Chief  Justice  Ruffin  in  Yarborough  v.  Har- 
ris, supra,  "is  founded  on  high  grounds  of 
morality  and  good  faith,  and  at  all  times 
ought  to  be  rigidly  adhered  to,  where  cir- 
cumstances require  its  application."  And 
Justice  DiUard  said,  in  Farmer  v.  Pickens, 
supra,  that  "the  rule  is  founded  on  a  prin- 
ciple of  honesty,  which  does  not  allow  pos- 
session to  be  retained  in  violation  of  that 
faith  (and  confidence)  on  which  it  was  ob- 
tained or  continued."  Herman,  in  his  work 
on  Estoppel  (1886)  at  page  981,  {  854,  states 
it   as   a    general   principle  that,   "where   a 


party  has  kept  or  obtained  the  possession  of 
land  which  he  otherwise  would  not  have  had, 
by  means  of  an  agreement  or  understanding, 
he  shall  be  estopped  from  setting  forth  any- 
thing in  opposition  to  its  terms  or  intent  in 
a  suit  brought  in  order  to  recover  such  pos- 
session," citing  many  cases. 

[2,  3]  This  being  so,  it  appears  in  this  case 
that  Evander  Canady  claimed  the  land  and 
had  a  deed  therefor,  and  that,  when  he 
changed  his  residence  from  Brunswick  to 
Columbus  county  some  years  before  the  trial, 
he  had  an  agreement  with  the  defendants,  or 
with  W.  A.  Rourk,  acting  for  them,  by  which 
they  promised  to  take  charge  of  the  land 
and  look  after  it  for  him  while  he  was  ab- 
sent, and  to  pay  the  taxes  thereon,  which 
Canady  promised  to  pay  to  them  when  noti- 
fied of  the  amount  Plaintiffs  proposed  to 
show  by  Evander  Canady  that  defendants 
agreed  to  list  the  land  for  taxes  in  his  name, 
but  this  evidence  was  excluded.  It  was  also 
proved  that  it  was  further  agreed  between 
Canady  and  defendants  that  the  rents  of  the 
land  should  go  to  them  until  a  store  ac- 
count due  by  Canady  to  them  was  paid. 
Plaintiffs  further  proi)osed  to  prove  by  Can- 
ady that  he  had  a  conversation  with  defend- 
ant W.  A.  Rourk  three  years  ago,  in  wliich 
the  latter  asked  Canady  to  sell  tfle  land  to 
him ;  but  this  evidence  was  ruled  out  Can- 
ady has  been  absent  for  many  years,  though 
he  lived  within  about  50  miles  of  the  land. 
Defendants  have  never  surrendered  the  pos- 
session, nor  has  any  demand  been  made  upon 
them  for  same  until  this  suit  was  brought, 
so  far  as  appears. 

We  do  not  see  why  the  excluded  evidence 
was  not  comi)etent  in  connection  with  that 
which  was  admitted,  or  why  the  testimony 
of  the  witness  Evander  Canady  should  not 
have  been  submitted  to  the  jury,  under  the 
principle  we  have  stated.  There  was  at 
least  some  evidence  that  defendants  obtained 
the  possession  of  the  land  under  the  agree- 
ment with  Canady,  and,  having  done  so,  it 
would  be  bad  faitii  for  them  now  to  dispute 
his  title  or  right  to  the  land  for  the  purposie 
of  retaining  a  possession  thus  acquired. 

[4]  We  are,  of  course,  construing  the  evi- 
dence most  favorably  to  the  plaintiffs,  as  we 
should  always  do  in  the  case  of  a  nonsuit, 
making  all  reasonable  inferences  in  their 
favor.  The  rule,  as  stated  in  Brlttain  v. 
Westhall,  135  N.  a  492,  47  S.  E  616,  and 
approved  in  Deppe  v.  Railroad,  152  N.  C 
79,  67  S.  E.  262,  Freeman  v.  Brown,  151  N. 
C.  lU,  65  S.  E.  743,  and  other  recent  cases, 
is  as  follows:  "The  evidence  must  be  con- 
strued in  the  view  most  favorable  to  the 
plaintiff,  and  all  the  facts  which  it  tends  to 
prove  and  which  are  an  essential  ingredient 
of  the  cause  of  action  must  be  taken  as 
established,  as  the  Jury,  if  the  case  had  been 
submitted  to  them,  might  have  found  those 
facts  from  the  testimony."  The  jury  might 
fairly  and  reasonably  infer  from  the  evidence 
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that  defendants  had  entered  into  possession 
as  the  agents  of  CJkinady,  who  conveyed  to 
plaintiffs,  and  are  estopped  now  to  question 
his  title,  not  having  placed  themselves  in  a 
position  to  do  so.  Springs  v.  Schenck,  99 
N.  a  551,  6  S.  B.  405,  6  Am.  St  Rep.  652. 
They  most  first  give  up  that  possession 
which  they  have  thus  acquired  before  being 
allowed  to  assert  their  own  title  to  the  land, 
if  they  have  any;  otherwise  they  would  be 
permitted  to  take  advantage  of  their  own 
wrong  and  Acquire  an  advantage  over  the 
I^aintifiOs  to  which  they  are  not  entitled  ac- 
cording to  the  plain  rules  of  fair  dealing. 

We  do  not  say  that  there  is  no  other  evi- 
dence upon  which,  if  believed,  the  plaintiffs 
might  recover;  but  we  will  make  no  further 
reference  to  the  same,  as  the  evidence  of  the 
agency  was  sufficient  to  carry  the  case  to 
the  jury. 

The  nonsuit  will  be  set  aside,  and  a  new 
trial  ordered. 

New  trlaL 


(162  N.  C.  686) 

STATE  V.  COOK. 

(Supreme  Court  of  North  Carolina.    March  26, 

1913.) 

1.  Criminal  Law  (|  656*)  —  Conduct  of 
Court— Expression  of  Opinion. 

Under  Revisal  1905,  |  535,  prohibiting  a 
judge  from  expressing  an  opinion  in  his  charge 
whether  a  fact  is  proved,  it  was  error  for  the 
court  to  interrupt  uie  argument  of  counsel  that 
a  threatening  advance,  made  by  a  companion 
of  deceased,  justified  the  homicide  by  saying 
that  such  advance  would  give  defendant  no 
right  to  kill  deceased ;  such  statute  applying  not 
only  to  instructions,  but  to  any  expression  of 
opinion  by  the  judge  in  the  hearing  of  the  jury 
during  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1524-1533;  Dec  Dig.  | 
656.*] 

2.  Criminal  Law  (|  1166%*)— Conduct  of 
Court— Expression  of  Opinion— Curb  of 
Error. 

The  prejudicial  effect  of  the  court's  expres- 
sions of  an  opinion  that  the  threatening  ad- 
vance made  by  a  companion  of  deceased  did  not 
justify  defendant  in  killing  deceased  was  not 
cured  by  the  court's  statement  that  "the  court 
has  no  right,  nor  has  it  the  inclination,  to  ex- 
press an  opinion  about  the  case.'* 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3114-3125;  Dec.  Dig.  | 
1166%.*] 

Appeal  from  Superior  Court*  Wayne  Coun- 
ty; G.  S.  Ferguson,  Judge. 

Ernest  Cook  was  convicted  of  manslaugh- 
ter, and  he  appeala    New  trial. 

Dortch  &  Barham  and  Langston  &  Allen, 
all  of  Goldsboro,  for  appellant  The  Attor- 
ney General  and  T.  H.  Calvert,  Asst  Atty. 
Gen.,  for  the  State. 

HOKE,  J.  It  was  admitted  by  the  prison- 
er that  he  fired  the  shot  which  killed  the 
deceased,  and  there  was  other  evidence  on 
the  part  of  the  statfe  tending  to  establish 
guilt     On  the  part  of  the  prisoner,  there 


was  evidence  tending  to  aho^  that  the  kill- 
ing was  in  his  necessary  self-defense;  that, 
at  the  time  the  fatal  shot  was  fired,  the 
deceased  and  one  Frank  Plttman,  who  had 
already  struck  prisoner  a  severe  blow  with 
a  heavy  stick,  were  advancing  on  prisoner, 
both  with  heavy  sticks,  and  pressing  him 
so  dose  that  he  was  unable  to  get  away; 
that  prisoner  was  running  at  the  time,  and, 
not  being  able  to  escape  the  assault,  that  he 
turned  and  fired  back,  as  he  ran,  two  shots, 
etc.  When  asked  why  he  shot  the  second 
time,  the  prisoner  replied,  "They  were  right 
at  me,  and  I  could  not  get  over  the  fence." 
The  prisoner  also  testified  that  at  this  time 
Alvln  Coley,  a  brother  of  deceased,  had  start- 
ed to  the  house  and  with  an  oath  said,  "I'll 
get  the  gun,"  and  was  returning  with  it, 
pointing  towards  prisoner. 

[1,2]  While  one  of  prisoner's  counsel 
was  arguing  this  phase  of  the  case  to  the 
jury,  and  contending  that  owing  to  the  ad- 
vance on  him  by  deceased  and  Frank  Pitt* 
man,  both  with  sticks,  and  Pittman  known 
to  the  prisoner  to  be  a  man  of  violent  diar- 
acter,  t^e  prisoner  had  good  and  lawful  rea- 
son for  his  act,  his  honor  Interrupted  coun- 
sel, saying,  "What  difference  does  it  make 
if  Pittman  was  advancing  on  him  with  a 
stick;  that  would  not  give  him  the  right  to 
kill  Ben  Coley."  This,  to  our  minds,  was  a 
dear  expression  of  opinion  on  the  part  of 
his  honor  as  to  the  weight  and  suffidency 
of  an  important  part  of  testimony  tending 
to  establish  his  plea  of  sdf-defense,  and  is 
in  violation  of  our  statute  regulating  Jury 
trial  (Rev.  §  535),  and  In  which  a  Judge  is 
forbidden  in  giving  a  charge  to  the  petit 
Jury  in  a  dvil  or  criminal  case  to  express 
an  opinion  whether  a  fact  is  fully  and  suffi- 
ciently proved:  "Such  matter  being  the  true 
office  and  province  of  the  Jury."  While  the 
statute  refers,  in  terms,  to  the  charge,  it  has 
always  been  the  accepted  construction  that  It 
applies  to  any  such  expression  of  opinion 
by  the  Judge  in  the  hearing  of  the  Jury  at 
any  time  during  the  trial.  Pell's  Revisal, 
i  535;  Park  v.  Bxum,  156  N.  C.  228,  72  S.  B. 
309;  Withers  v.  Lane,  144  N.  C.  184,  56  S.  B. 
855;  State  v.  Dick,  60  N.  C.  440,  86  Am.  Dec. 
439.  The  learned  and  usually  careful  Judge 
was  evidently  consdous  that  he  had  probably, 
and  by  Inadvertence,  prejudiced  the  prison- 
er's case,  for  he  added,  "But  the  court  has  no 
right,  nor  has  it  the  indination,  to  express 
an  opinion  about  the  case;"  but  the  forbidden 
Impression  had  already  been  made;  and, 
as  to  the  vital  portion  of  prisoner's  plea  and 
on  authority,  the  attempted  correction  by  his 
honor  must  be  held  ineffldent  for  the  pur- 
pose. State  V.  Dick,  supra;  State  v.  Cave- 
ness,  78  N.  C.  484. 

In  State  v.  Dick,  the  court  held:  "Any 
remark  made  by  a  Judge  on  the  trial  of 
an  issue  by  a  Jury,  from  which  the  Jury 
may  infer  what  his  opinion  is,  as  to  the  suf- 
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fldtticy  or  Iii9ufflcienc7  of  tbe  eTldence^  or 
any  part  of  it  pertinent  to  tbe  issue^  is  error; 
and  the  error  la  not  corrected  by  hia  telling 
the  Jury  that  it  is  their  exclusive  province 
to  determine  on  the  auffldency  or  the  insuffi- 
ciency of  evidence,  and  that  they  are  not 
bound  by  his  opinion  in  regard  thereto.'* 

For  the  error  indicated,  the  prisoner  is 
entitled  to  have  his  cause  heard  before  an- 
other Jury,  and  it  is  so  ordered* 

New  tiiaL 

(161  N.  C.  617) 

STILLBY  V.  GOIiDSBORO  PLANING  MILL 

CO. 

(Supreme  Gourt  of  North  Carolina.    March  26, 

1913.) 


1.  New  Tbial  (§§  116,  155*)— Pbooedurb  to 
Pbocube—Timb^— Motion  to  Set  Aside  a 
Vebdict. 

A  motion  for  a  new  trial  because  of  newly 
discovered  evidence  most  be  made  and  deter- 
mined at  the  same  term  at  which  the  trial  is 
had. 

[Ed.  Note.--For  other  cases,  see  New  Trial, 
Cent  Dig.  K  238.  238%,  240,  241,  315 ;  Dec. 
Dig.  S§  116,  155.*!] 

2.  New  Tbial  ((  168*)— Pbocedubb  to  Pbo- 
ouk&<-Motion  in  Supbeme  Coubt. 

When  new  evidence  is  discovered  during 
the  trial  term  bat  too  late  for  the  trial  judge 
to  hear  a  motion  for  a  new  trial  at  that  term, 
such  motion  may  be  made  in  the  Supreme  Court 
on  appeal. 

[Ed.  Note.~For  other  cases,  see  New  Trial, 
Cent  Dig.  S  245;    Dec  Dig.  {  168.*] 

Appeal  from  Superior  Coart,  Wayne  Coun- 
ty; Ferguson,  Judga 

Action  by  W.  W.  Stllley  against  Golds- 
bOFo  Planing  Mill  Company.  From  a  judg- 
ment granting  a  new  trial  and  setting  aside 
a  judgment  for  plaintiff,  plaintifl  appeals. 
Error. 

W.  T.  Dortch  and  Langston  &  Allen,  all 
of  Gk>ldsboro,  and  Winston  &  Biggs,  of  Ral- 
eigh, for  appellant  W.  S.  O'B.  Robinson 
&  Son,  of  Goldsboro,  for  appellee^ 

BROWN,  J.  At  October  term,  1912,  of 
Wayne  superior  court,  plidntiff  obtained  judg- 
ment in  a  trial  before  Ferguson,  Judge, 
against  defendant  for  damages  on  account 
of  a  personal  injury.  Defendant  appealed 
and  was  given  60  days  within  which  to  serve 
case  on  appeaL  The  case  was  never  served 
and  the  appeal  was  abandoned.  At  the 
same  term  of  court,  the  defendant,  in  the 
absence  of  counsel  for  the  plaintiff,  moved 
the  court  to  strike  out  the  judgment  and 
set  aside  the  verdict,  "upon  the  ground  of 
newly  discovered  testimony."  This  motion 
was  continued  by  the  trial  judge,  "at  the 
suggestion  of  counsel  for  the  defendant,  to 
be  heard  at  the  November  term,  1912. 
Plaintiff  had  no  notice  of  this  motion,  and 
as  soon  as  it  was  brought  to  the  attention 
of  his  attorneys  they  resisted  it  At  the 
succeeding  term  of  court  in  November,  Judge 


Ferguson  heard  this  motion,  and  the  plain- 
tifTs  attorney  made  a  special  appearance 
and  resisted  same:  First,  upon  the  ground 
that  the  court  had  no  power  to  grant  the 
motion  at  November  term;  second,  that  tbe 
affidavits  upon  which  the  motion  was  based, 
of  themselves,  are  not  sufficient  to  sustain 
said  motion.  The  judge  was  of  opinion 
"that  a  new  trial  should  be  granted,  on 
condition  that  the  defendant  corporation 
give  a  justified  bond  in  the  sum  of  $9,000 
to  pay  any  judgment  which  the  plaintiff 
may  recover,  of  the  defendant  on  a  new 
trial,  and  upon  the  filing  of  said  bond  in 
ten  days  the  judgment  heretofore  rendered 
in  this  case  be  canceled,  the  verdict  set  aside, 
and  the  case  reinstated  on  the  civil  issue 
docket  for  trial.  In  case  the  aforesaid  bond 
is  not  filed  in  said  time,  the  verdict  and 
judgment  shall  stand  and  execution  issue 
thereon."  The  plaintiff  excepted  and  ap- 
pealed. 

[1]  It  is  well  settled  under  our  practice 
that  a  motion  to  set  aside  a  verdict  and 
grant  a  new  trial  upon  the  ground  of  newly 
discovered  evidence  must  be  made  and  deter- 
mined at  the  same  term  at  which  the  trial 
is  had. 

[2]  It  is  likewise  settled  that  when  the 
new  evidence  is  discovered  during  the  trial 
term,  but  too  late  for  the  trial  judge  to 
hear  a  motion  for  a  new  trial  at  that  term, 
such  motion  may  be  made  in  the  Supreme 
Court,  if  the  case  is  brought  to  that  court 
by  appeal.  Turner  v.  Davis,  132  N.  0.  187, 
43  S.  E.  637;  Chrlsco  v.  Tow,  153  N.  C.  436, 
69  S.  B.  422;  Clothing  Co.  v.  Bagley,  147 
N.  C.  38,  60  S.  E.  648.  The  reasons  why 
verdicts  should  not  be  set  aside  at  subse- 
quent terms,  whether  because  against  the 
weight  of  the  evidence,  or  for  newly  discov- 
ered testimony,  is  because  hearing  and  deter- 
mining such  motions  involve  recollection  by 
the  trial  judge  of  the  t,estlmony,  the  de- 
meanor of  the  witnesses,  and  other  incidents 
of  the  trial,  which  are  not  so  strongly  im- 
pressed upon  the  memory  of  a  judge  that  he 
may  safely  act  upon  them  after  adjourn- 
ment Knowlea  v.  Savage,  140  N.  C.  374. 
52   S.   E.  930. 

The  defendant  moves  in  this  court  open 
the  hearing  of  this,  the  plaintiff's  appeal, 
for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence.  It  is  contended  that, 
inasmuch  as  the  defendant  abandoned  its 
appeal,  such  motion  ought  not  to  be  enter- 
tained upon  the  hearing  of  plaintifTs  ap- 
peal from  the  order  setting  aside  the  ver 
diet  and  judgment.  However  that  may  be, 
we  deem  it  unnecessary  to  pass  on  the  point, 
as  we  have  of  our  volition  examined  the  new- 
ly discovered  evidence  offered  in  support  of 
the  motion.  It  is  our  practice  not  to  give  our 
reasons  for  granting  or  refusing  such  mo- 
tions; therefore  we  will  not  discuss  the 
matter  now.    The  motion  is  denied. 


•For  other  catM  see  lame  topic  and  section  NUMBBR  in  Dec  Dig.  h  Am.  Dig.  Key-No.  fieriee  ft  Rep'r  Indcxei 


N.C.) 


STEWART  ▼.  Mccormick 


761 


The  Judgment  of  the  superior  court  setting 
aside  the  verdict  and  Judgment  is  reversed. 
The  plaintiff  is  entitled  to  have  the  Judg- 
ment signed  and  entered  at  October  term, 
1912,  duly  docketed. 

£3rror. 


(161  N.  C.  636) 

STEWART  et  ox.  v.  McCORMICK  et  aL 

(Supreme  Court  of  North  Carolina.    'March  26, 

1913.) 

1.  Adverse  Possession  (|  116*>— Nowsuii>— 
Evidence.         ,  ,  ,  , 

Where,  in  an  action  to  recover  land,  plain- 
tifP  introduced  in  evidence  as  color  of  title  cer- 
tain deeds  which  described  the  land  by  metes 
and  bounds,  and  there  was  evidence  that  plain- 
tiffs and  those  under  whom  they  claimed,  had 
been  in  adverse  possession  under  the  deeds  for 
more  than  30  years,  it  was  error  to  grant  a 
nonsuit  at  the  close  of  plaintifiEs'  testimony, 
though  the  evidence  as  to  the  boundaries  of  the 
land  was  not  very  satiidPactory  or  convincing. 
•  [Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  691-701;  Dec.  Dig.  S 
115.*] 

2.  Advebsb  Possession  (S  109*)— Title  Ao- 

QUnUED. 

Persons  who  have  acquired  title  to  land 
by  adverse  possession  for  more  than  30  years 
under  color  of  title  are  not  required  by  Revisal 
1906,  I  383,  providing  what  actions  must  be 
commenced  within  20  years,  to  show  seisin  or 
possession  of  the  premises  for  20  years  before 
the  commencement  of  an  action  to  recover  the 
land ;  since  seisin  follows  the  title  if  there  is 
no  actual  possession. 

[Ed.  Note.— For  othei^cases.  see  Adverse  Pos- 
session, Cent  Dig.  {§  629-^;  Dec.  Dig.  f 
109.*] 

8.  Adveese    Possession    (§    112*)— AoQxnsi- 

TION    OF  TiTLS— BUBDSN  OF  PBOOF. 

The ,  burden  is  on  a  person  claiming  ad- 
Terse  possession  for  seven  years  under  color  so 
as  to  bar  the  entry  of  the  true  owner  to  show 
open,  continuous,  uninterrupted  adverse  posses- 
sion for  seven  years  manifested  by  distinct  and 
anequivocal  acts  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  651-668;  Dec.  Dig.  § 
112.*] 

4.  Adverse  Possession  (§  100*)— Titl»— Ex- 
tent OF  Land. 

Sole  adverse  possession  of  a  part  of  a  tract 
of  land  covered  by  a  deed  under  which  a  per- 
son claims  as  color  of  title  is  extended  by  the 
law  constructively  to  the  external  boundaries  of 
the  land. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  547-674;  Dec.  Dig.  § 
100.*] 

5.  APPEAL  AND   Bebob  (§   927*)— NoN8un>— 

BVIDENCB. 

On  appeal  from  a  nonsuit  granted  at  the 
close  of  plaintiffs'  testimony,  the  evidence  must 
be  construed  most  favorably  to  the  plaintiffs, 
and  all  reasonable  inferences  be  made  there- 
from in  their  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  2912,  2917,  3748,  4024 ; 
JDec.  Dig.  i  927.*] 

Appeal  from  Superior  Court,  Cumberland 
County;   Brogaw,  Judge. 

Action  by  J.  F.  P.  Stewart  and  wife  against 
Tohn  B.  McCormick  and  others.  Plaintiffs 
were  nonsuited  at  the  close  of  their  testi- 
mony, and  they  appeal.    New  trial. 


Rose  &  Rose,  of  Fayetteville,  for  appel- 
lants. Sinclair  ft  Dye,  Robinson  &  Lyon,  and 
Shaw  &  McLean,  all  of  IB'ayettevHle,  for  ap- 
pellees. 

WALKER,  J.  This  action  was  brought  to 
recover  a  tract  of  land  containing  250  acres. 
Plaintiffs  were  nonsuited  at  the  close  of  their 
testimony. 

[1]  The  first  ground  of  the  nonsuit  was,  as 
agreed  here,  that  they  had  not  identified  the 
land,  of  which  they  had  the  adverse  posses- 
sion, as  that  described  in  the  complaint  and 
deeds ;  the  description  in  the  complaint  and 
deeds  being  the  same.  Plaintiff  relied  upon 
the  deeds  as  color  of  title,  and  they  describ- 
ed the  land  by  metes  and  boupda  There  was 
evidence,  as  we  think,  that  plaintiffs  and 
those  under  whom  they  claimed  had  been  in 
adverse  possession  under  the  deeds  for  more 
than  30  years;  one  witness,  Nick  Bell,  tes- 
tifying that  "old  man  John  Wood,  under 
whom  plaintiffs  claimed,  had  been  in  posses- 
sion for  60  or  66  years,"  and  there  was  other 
testimony  tending  to  show  a  possession  of 
from  40  to  60  years  by  him. 

[2]  In  this  connection,  defendant's  counsel 
contended  that  it  was  incumbent  on  plain- 
tiffs to  show  a  seisin  or  possession  of  the 
premises  in  question  for  20  years  before  the 
commencement  of  the  action,  in  order  to 
maintain  this  action  to  recover  the  land  un- 
der Revisal,  |  383.  But  if  plaintiffs  hiad  ac- 
quired the  title  by  adverse  possession  of  the 
land  under  color  for  more  than  30  years, 
which  was  the  evidence,  then  it  follows,  noth- 
ing else  appearing,  that  they  had  at  least 
constructive  seisin  or  possession  within  20 
years  before  this  suit  was  brought,  which 
would  satisfy  the  requirement  of  that  section 
of  the  Revisal,  as  seisin  follows  the  title,  if 
there  is  no  actual  possession.  Bland  v.  Beas- 
ley,  146  N.  C.  168,  68  S.  B.  993. 

[3]  The  adverse  possession  for  seven  years 
under  color,  which  bars  the  entry  of  the  true 
owner,  must  be  open,  continuous,  uninter- 
rupted, and  manifested  by  distinct  and  une- 
quivocal acts  of  ownership,  the  burden  being 
upon  him  who  asserts  that  he  has  thus  ac- 
quired the  title  to  show  such  actual  adverse 
possession.  Monk  v.  Wilmington,  137  N.  C. 
322,  49  S.  E.  346 ;  Bland  v.  Beasley,  supra. 

[4]  Sole  adverse  possession  of  a  part  of 
the  land  covered  by  the  deeds  under  which 
plaintiffs  claimed  as  color  of  title  is  extend- 
ed by  the  law  constructively  to  the  outer  or 
external  boundaries  of  the  land,  or,  as  it  Is 
sometimes  expressed,  possession  of  a  part  is 
deemed  to  be  of  the  whole.  Currie  v.  Gil- 
christ, 147  N.  C.  649,  61  S.  E.  681 ;  Simmons 
V.  Box  Ca,  163  N.  C.  261,  69  S.  B.  146; 
Pheeny  v.  Hughes,  158  N.  C.  463,  74  S.  E. 
321.  There  is  no  conflict  of  titles  here  and 
no  question  of  lappage.  Where  there  is  no 
actual  occupation  of  the  land,  the  law  ad- 
judges the  possession  to  be  in  him  who  has 
the  title  (Drake  v.  Howell,  133  N.  C.  163,  45 
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S.  E.  530);  but  where,  as  here,  there  is  a 
possession  of  a  part  of  the  land  under  color 
and  the  party  claiming  thereunder  has  been 
exposed  to  an  action  for  the  trespass  on  or 
invasion  of  the  premises,  his  possession  must 
be  taken  as  extending  to  the  entire  tract 
(Pheeny  y,  Hughes,  supra ;  McLean  y.  Smith, 
106  N.  G.  172,  11  S.  E.  184;  Berryman  y. 
Kelly,  35  N.  C.  269).  There  certainly  was 
some  eyidence  that  the  possession  of  plain- 
tiffs or  of  those  under  whom  they  claimed 
was  adverse  for  a  sufficient  time  to  ripen  the 
title,  and  this  evidence  should  have  been  sub- 
mitted to  the  Jury  (Brltton  v.  Ruffln,  122  N. 
C.  113,  28  S.  E.  963 ;  Gowles  v.  McNeill,  125 
N.  C.  385,  84  S.  E.  499),  and  the  court  erred 
in  deciding  thQ  question  as  matter  of  law. 
As  this  is  an  appeal  from  a  nonsuit,  we  need 
only  say,  as  we  did  in  Ourrie  v.  Gilchrist, 
supra,  that  there  was  more  than  a  mere 
scintilla  of  evidence  as  to  the  location  of  the 
boundaries  of  the  land  described  in  the  com- 
plaint, and  the  deeds  upon  which  plaintiffs 
relied  as  color  (McNeely  v.  Laxton,  149  N.  G. 
327,  63  S.  E.  278),  and  also  as  to  adverse  pos- 
session. The  evidence  may  not  have  been 
very  satisfactory,  as  argued  by  defendant's 
counsel,  nor  yet  very  convincing,  but  that 
was  a  matter  for  the  consideration  of  the 
Jury,  and  not  for  the  Judge  below  or  this 
court  to  pass  upon. 

[6]  The  evidence,  also,  must  be  considered 
most  favorably  to  the  plaintiffs,  and  all  rea- 
sonable inferences  made  therefrom  in  their 
favor.  All  things  considered,  we  must  say 
that  there  was  some  evidence  that  the  state 
had  parted  with  its  title,  and  that  plain- 
tUTs  had  become  the  owners  of  the  land. 

It  was  contended  that  plaintiffs  had  not 
shown  that  defendants  were  in  possession  of 
the  land  at  the  commencement  of  the  action. 
Assuming  that  it  is  necessary  to  show  this 
when  the  title  itself  is  in  controversy  inde- 
pendently of  the  possession,  it  appears  that 
one  of  the  defendants  in  his  answer  admits 
he  was  in  possession  at  that  time,  and  the 
other  defendants  in  their  answers  virtually 
admit  their  possession. 

New  trlaL 


(161  N.  C.  613) 

BEST  V.  BEST  et  aL 

(Supreme  Court  of  North  Garolina.    March  26, 

1913.) 

1.  e2xscnt0r8  and  administrators  ({  349*) — 
Sale  of  Land  for  Assets— Judomeniv- 
Conclusive  EteTECT— Heirs. 

Where  an  administrator  files  a  petition  to 
sell  land  to  make  assets  to  satisfy  a  debt  which 
has  not  been  reduced  to  jiidi?ment,  the  heirs 
may  plead  the  statute  of  limitations :  but,  when 
the  debt  has  been  reduced  to  judgment  against 
the  administrator,  the  heirs  are  bound  by  the 
judgment,  unless  they  show  that  it  was  obtain- 
ed by  fraud  and  collusion. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  144G,  1449- 
1455;   Dec.  Dig.  §  349,  ♦]  ^ 


2.  E3KB0UT0BS  and  Adionistrators  <§  338*)— 
Sale  of  Land  fob  Assets— Answer. 

Where  a  petition  was  filed  by  an  adminis- 
trator to  sell  lind  to  satisfy  a  judgment  against 
him,  an  answer  by  the  heirs  which  alleged 
merely  in  general  terms  that  there  had  been 
fraud  and  collusion,  without  stating  the  facts 
constituting  fraud,  was  insufficient  to  present 
any  issue,  particularly  as  there  was  no  state- 
ment that  the  original  debt  was  not  just,  and 
the  answer  admitted  that  it  had  never  been 
paid. 

[E3d.  Note. — ^For  other  cases,  see  Bzecutors 
and  Administrators,  Cent  Dig.  §S  1410-1416; 
Dec  Dig.  S  33a*l 

3.   EtXECfUTOBS   AND    ADMINISTRATORS    (g    513*) 

—Discharge— Collection  of  Assets. 
Neither  the  power  nor  the  duties  of  an  ad- 
ministrator necessarily  ceased  because  a  final 
settlement  had  been  formerly  made,  where  he 
was  not  in  express  terms  discharged  from  fur- 
ther execution  of  his  trust;  but  he  still  had 
power,  and  it  was  his  duty,  to  collect  assets 
when  opportunity  was  further  presented. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  2267-2291; 
Dec.  Dig.  §  513.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;   Justice,  Judge. 

Petition  by  Rs  S.  Best,  administrator  of 
R  R.  Best,  against  Clarissa  Best  and  others. 
From  a  Judgment  overruling  plaint! fiTs  de- 
murrer to  the  answer,  .plaintiff  appeals. 
Error. 

Plaintiff,  administrator  of  R.  R.  Best,  filed 
petition  to  sell  land  of  his  intestate  to  make 
assets  to  satisfy  unpaid  claims  against  the 
estate,  among  others  a  Judgment  rendered 
against  said  intestate  in  favor  of  D.  A.  Cog- 
dell,  administrator  of  T.  W.  Best,  the  latter 
being  father  of  present  plaintiff,  before  Hugh 
Humphrey,  justice  of  the  peace,  on  May  15, 
1912.  Other  claims  were  set  out  in  the  peti- 
tion which  had  been  reduced  to  Judgment 
The  defendants,  the  heirs  at  law  of  R.  R. 
Best,  answered,  denying  the  validity*  of  claims 
other  than  that  of  Cogdell,  administrator, 
and,  as  to  that,  pleaded  that  at  the  time 
Judgment  was  rendered  in  May,  1912,  the 
same  was  long  barred  by  the  statute  of  limi- 
tations; that  Cogdell  had  made  final  set- 
tlement of  the  estate  of  T.  W.  Best,  making 
no  reference  to  or  account  of  this  claim,  and 
that  R.  S.  Best  had  qualified  as  administra- 
tor of  his  intestate,  R.  R.  Best,  with  sole 
view  of  having  this  debt  collected,  and  had 
suffered  Judgment  to  be  taken  without  en- 
tering the  plea  of  the  statute  of  limitations, 
and  without  notifying  any  of  the  heirs  at 
law  of  R.  R.  Best,  and  that  said  Judgment 
was  procured  by  fraud  and  collusion  between 
Cogdell,  administrator  of  T.  W.  Best,  and 
the  present  plaintiff,  and  defendants  pleaded 
the  statute  of  limitations  to  this  claim  and 
said  fraud  and  collusion  against  enforcement 
of  same  by  sale  of  the  realty  descended  to 
them  from  their  father,  R.  R.  Best  Plain- 
tiff having  demurred  to  the  answer  as  to  this 
claim,  there  was  Judgment  overruling  de- 
murrer, and  plaintiff  excepted  and  appealed. 
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W.  G.  Munroe  and  Geo.  £3.  Hood,  both  of 
Goldsboro,  for  appellant  Langston  &  Allen, 
of  Goldsboro,  for  appellees. 

HOKE,  J.  Tbfere  is  doubt  If  an  appeal 
properly  lies  in  the  present  condition  of  the 
record ;  a  sale  of  the  land,  in  any  event,  be- 
ing necessary,  having  been  ordered  for  the 
purpose  of  making  assets.  Arrington  y.  Ar- 
rlngton,  91  N.  G.  301;  Gommissioners  y. 
SatchweU,  88  N.  G.  1 ;  Hines  y.  Hines,  84  N. 
G.  122.  Inasmuch,  however,  as  the  validity 
of  all  the  other  claims  has  been  established 
and  a  decision  on  the  Gogdell  debt  is  riequlr- 
ed  to  a  proper  distribution  of  the  assets,  we 
have  deemed  it  best,  for  the  purposes  of  this 
appeal,  to  treat  the  Judgment  as  one  in  its 
nature  final,  and  decide  the  questions  which 
the  parties  desired  to  present 

[1]  Recurring  then  to  the  pleadings,  it  is 
now  very  generally  understood  that  on  a  pe- 
tition to  sell  land  for  assets  the  heirs,  in 
protection  of  the  real  estate,  may  plead  the 
statute  of  limitations  whenever  such  plea 
would  be  available  to  the  executor  or  admin- 
istrator in  protection  of  the  personalty;  but, 
when  the  claim  is  evidenced  by  a  subsisting 
Judgment  against  the  executor  or  administra- 
tor, the  heir  is  concluded  as  to  its  validity, 
unless  the  Judgment  can  be  successfully  as- 
sailed on  the  ground  of  "fraud  and  collusion" 
or  "collusive  fraud/'  as  expressed  in  some  of 
the  cases.  This  position,  as  laid  down  in 
Speer  v.  James,  94  N.  G.  417,  correcting  an 
erroneous  impression  to  the  contrary  which 
had  been  made  by  Bevers  v.  Park,  88  N.  G. 
456,  has  been  again  and  again  affirmed  by 
this  court,  and  may  be  taken  as  accepted 
law  with  us.  Lee  v.  McKoy,  118  N.  G.  518, 
24  S.  E  210;  Byrd  v.  Byrd,  117  N.  G.  523, 
23  S.  E.  324;  Proctor  v.  Proctor,  105  N.  G. 
222,  10  S.  E.  1036;  Smith  v.  Brown,  99  N. 
O.  377,  6  S.  E.  667. 

[2]  This  then  being  the  recognized  princi- 
ple, and  the  claim  in  favor  of  Gogdell  having 
been  reduced  to  Judgment,  in  1912,  before  a 
Justice  of  the  peace  having  Jurisdiction,  and 
being  on  its  fiice  a  valid  subsisting  Judgment, 
the  same  can  only  be  successfully  resisted 
by  plea  and  proof  of  fraud  and  collusion  vi- 
tiating the  Judgment,  and,  in  order  to  such  a 
defense,  it  is  not  sufficient  to  allege  in  gen- 
eral terms  that  there  has  been  "fraud  and 
collusion,'*  but  the  facts  constituting  the  al- 
leged fraud  must  be  stated,  and  with  suffi- 
cient "fullness  and  certainty  to  Indicate  the 
fraud  charged  and  to  apprise  the  offending 
party  of  what  he  will  be  called  on  to  an- 
swer." Mottu  V.  Davis,  151  N.  G.  237,  65  8. 
E.  969,  citing  Ritchie  v.  McMuUen,  159  U.  S. 
239,  16  Sup.  Gt  171,  40  L.  Ed.  133;  9  Eng. 
PI.  &  Pr.  p.  687. 

In  the  present  case  the  only  facts  alleged 
tending  to  show  fraud  are  that  the  adminis- 
trator, having  qualified  for  the  purpose  of 
furthering  the  collection  of  a  debt  due  to 


his  own  father's  estate,  failed  to  plead  the 
statute  of  limitations;  and,  second,  that  Gog- 
dell, the  father's  administrator,  had  made 
final  settlement,  and  had  not  accounted  for 
present  claim  as  part  of  the  assets ;  but  nei- 
ther of  these  averments  nor  both  together 
without  more  amount  to  "collusive  fraud." 
Byrd  v.  Byrd,  supra.  It  is  nowhere  suggest- 
ed that  the  original  demand,  on  which  this 
Judgment  was  rendered,  was  not  a  Just  debt, 
and  it  is  admitted  in  the  answer  that  the 
same  has  never  been  paid. 

[8]  The  heirs  of  R.  R.  Best,  the  present 
defendants,  had  the  first  right,  and  were,  no 
doubt,  offered  opportunity  to  qualify  as  his 
administrator,  and,  having  failed  to  do  it, 
the  present  plaintiff  had  prima  fade  the  right 
to  qualify  to  collect  his  father's  debt,  and 
neither  the  power  nor  the  duties  of  Gog- 
dell as  administrator  of  T.  W.  Best  had  nec- 
essarily ceased  because  a*  final  settlement  had 
been  formally  made.  Unless  in  terms  dis- 
charged from  further  execution  of  his  trust, 
he  still  had  power,  and  may  have  been  un- 
der obligation,  to  go  on  and  collect  assets 
when  ow>ortunity  was  further  presented.  18 
Gyc.  p.  146.  There. was  nothing  in  the  facts 
set  out,  therefore,  which  amounted  to  a  val- 
id defense  against  the  claim  in  question,  and 
the  further  and  general  allegation  of  fraud 
and  collusion  did  not  amount  to  issuable 
matter. 

On  perusal  of  the  pleadings  as  they  now 
appear,  there  was  error  in  Judgment  overrul- 
ing plaintiff's  demurrer,  and  the  same  must 
be  set  asida 

Error, 

(161  N.  C.  601) 

'PULWOOD  et  al.  v.  FULWOOD  et  al. 

(Supreme  Gonrt  of  North  Garolina.    March  26, 

1913.) 

1.  Wills  (8  490*)— Gonstruction— BJvidekcb 
TO  Aid— '^Latent  Ambiguitt." 

Where  the  200-acre  tract  on  which  were 
the  house,  outbuildings,  etc.,  and  the  three  ad- 
joining tracts  were  acquired  at  different  times, 
and  by  different  descriptions,  a  description  of 
land  devised  as  "the  homestead  tract"  presents 
a  latent  ambiguity,  and  permits  extrinsic  evi- 
dence to  fit  the  description,  including  declara- 
tions of  the  testator  at  the  time  of  making  the 
will  and  at  other  times,  and  his  manner  of 
dealing  with  the  lands  as  by  listing  for  taxation 
as  one  tract 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §§  1047-1057 ;   Dec.  Dig.  {  490.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4011,  4012.] 

2.   BVIDENCB      (§      358*)— Map&— GONOLXTSIONS 
OF   SUBVBYOB. 

Where  a  surveyor  did  not  follow  the  order 
under  which  he  was  acting  in  preparing  a  map 
aud  marked  thereon  his  conclusions,  it  was 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Geut  Dig.  §§  1500-1508 ;   Dec.  Dig.  {  358.*] 

3.  Appeal   and    Ebror   (§    1032*)— Prejudi- 
cial Bbror^Burden  of  Showing. 

On  a  showing  that  a  witness  was  asked, 
"Is    there    a    branch    separating    the    200-acre 
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tract  which  yon  snireyedL  and  tract  No.  1 
which  yoa  snrreyed?"  "what  separates  tract 
No.  8  from  the  20a-acre  tract  r'^  "What,  if 
anytiiing,  in 'the  nature  of  a  natural  boundary 
dii^es  these  two  tracts  from  each  other? 
without  any  statement  as  to  what  the  testi- 
mony of  the  witness  would  be,  or  as  to  its  ma- 
teriality, the  court  cannot  say  that  their  ex- 
clusion was  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  40i7^i061;  Dec.  Dig.  | 
1032.^] 

Appeal  from  Superior  Court,  Brunswick 
County;    Stephen  C.  Bragaw,  Judge. 

Action  by  Phoeby  Fuiwood  and  otbera 
against  James  B.  Fuiwood  and  others.  Judg- 
ment for  defendanta,  and  plaintiffs  appeal. 
No  error. 

This  la  a  proceeding  for  the  partition  of 
fire  tracts  of  land  between  the  heirs  of  Ben- 
jamin Fuiwood. 

It  was  admitted  at  the  trial  that  the  said 
Fuiwood  acquired  a*  200-acre  tract  of  land 
in  1875,  which  Is  not  embraced  in  this  pro- 
ceeding; that  he  acquired  the  first  and  sec- 
ond tracts  described  in  the  petition  in  1881, 
and  the  third  tract  In  said  petition  in  1882, 
and  the  fourth  and  fifth  tracts  at  some  oth- 
er time.  The  first,  second,  and  third  of  said 
tracts  adjoin  the  200-acr6  tract,  on  which 
were  the  home,  outhouses,  etc.  The  said 
Benjamin  Fuiwood  left  a  will  in  which  he 
devised  "the  homestead  tract  of  land"  to 
the  defendant,  James  B.  Fuiwood,  subject 
to  the  life  estate  of  ttie  widow  of  Benjamin 
Fuiwood.  The  petitioners  contended  that 
"the  homestead  tract"  included  the  200-acre 
tract,  and  no  more,  and  the  defendant  con- 
tended that  it  included  the  200-acre  tract, 
and  the  first,  second,  and  third  tracts  de- 
scribed In  the  petition.  It  was  admitted 
that  the  plaintiffs  and  defendant  were  ten- 
ants In  common  of  the  fourth  and  fifth 
tracts.  There  was  a  verdict  in  favor  of  the 
defendant,  and  the  petitioners  appealed  from 
the  judgment  rendered  thereon. 

O.  Ed.  Taylor,  of  Southport,  for  appellants. 
Oranmer  &  Davis,  of  Southport,  and  Robert 
Ruark,  of  Wilmington,  for  appellees. 

ALLEN,  J.  [1]  The  description  of  the 
land  devised  to  the  defendant  as  ''the  home- 
stead tract,"  presented  the  case  of  a  latent 
ambiguity,  as  it  was  uncertain  what  land  i 
was  intended  to  be  Included  under  that  des- 
ignation, after  it  appeared  that  the  200- 
acre  tract  and  the  first,  second,  and  third 
tracts  described  in  the  petition  were  ad- 
joining tracts,  and  that  the  lands  were  ac- 
quired under  different  descriptions  and  at 
different  times.  Sherrod  v.  Battle,  154  N.  C. 
353.  70  S.  E.  834.  It  was  then  permissible 
to  Introduce  extrinsic  evidence  to  fit  the 
description,  and  for  that  purpose  the  dec- 
larations of  the  testator  at  the  time  of 
making  the  will  and  at  other  times,  and  his 
manner  of  dealing  with  the  land,  as  by  list- 
ing for  taxation  as  one  tract,  were  compe- 


tent evldencei.  Kincald  t.  Lowe,  62  K  G. 
42;  McLeod  v.  Jones,  160  N.  a  76,  74  &  E. 
783. 

[2]  The  map  Is  not  sent  up  as  a  part  of 
the  record,  and  we  cannot  see  that  there 
was  error  in  its  exclusion.  If,  as  may  be 
inferred,  the  ruling  of  the  court  was  be- 
cause the  surveyor  had  not  followed  the  or- 
der under  which  he  was  acting,  and  had 
marked  on  the  map  his  conclusions,  his  hon- 
or properly  refused  to  admit  It  as  evidence. 
The  other  questions  asked  the  surveyor  are 
either  as  to  Irrelevant  matters,  or  the  rele- 
vancy of  the  evidence  offered  does  not  ap- 
pear to  us.  The  deeds  introduced  showed 
that  the  lands  were  conveyed  to  Benjamin 
Fuiwood  at  different  times  and  by  different 
descriptions,  and  all  the  evidence  was  to  the 
effect  that  the  bulldlngB  were  on  the  200- 
acre  tract 

[3]  When  a  witness  Is  asked,  "Is  there 
a  branch  separating  the  200-acre  tract  which 
you  surveyed,  and  tract  Na.  1,  which  yon 
surveyed?"  "What  separates  tract  No.  3 
from  the  200-acre  tract?"  "What,  if  any- 
thing, in  the  nature  of  a  natural  boundary 
divides  these  two  tracts  from  each  other?* 
without  other  statement  as  to  what  would 
be  the  testimony  of  the  witness,  and  as  to 
its  materiality,  it  is  impossible  for  us  to 
say  there  is  prejudicial  error. 

The  other  exceptions  require  no  discus- 
sion. The  whole  controversy  was  one  of 
fact,  which  has  been  determined  by  a  jury, 
and  we  find  no  error  upon  the  trial 

No  error. 

(161  N.  C.  682) 

CAIN  V.  DOWNING. 

(Supreme  Court  of  North  Carolina.    March  26, 

1913.) 

1.  PtTBLio  Lands  (§  164*)— Bntbt— PBOTKSts 
—Sufficiency  of  EiNTBY. 

In  a  proceeding  to  protest  an  entry  on  va- 
cant and  unoccupied  land  under  Revisal  1905, 
§  1709,  providing  that  any  person  claiming  title 
to  or  an  interest  in  the  lana  covered  by  the  en- 
try, or  any  part  thereof,  may  protest  in  writing, 
and  that  an  issue  shall  thereupon  be  made  up 
for  trial  in  the  superior  court,  the  court  erred 
in  dismissing  the  entry  on  the  ground  that  the 
description  was  too  uncertain  without  permit- 
ting the  enterer  to  prove  that  the  land  was  ac- 
curately described,  and  could  be  located  by  the 
calls  of  the  entry,  and  without  any  proof  by 
the  protestant  that  he  had  any  title  to  or  ior 
terest  in  the  land,  since  uncertainty  in  the  en- 
try does  not  affect  its  validity  as  against  tbe 
state,  or  any  one  except  a  junior  enterer  who 
files  nis  entry  without  notice  of  the  prior  entry, 
and  section  1709  only  authorizes  protests  by 
persons  claiming  title  to  or  interest  in  the  land 
"covered"  by  the  entry,  and  the  protest  is 
therefore  necessarily  predicated  upon  the  formal 
sufficiency  of  the  entry  to  cover  some  land. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  §§  46(>-476;  Dec  Dig.  f 
164.*] 

2.  Public  L»ands  f|  164*)— Entry— iNSum- 
oiENT  Description— Cube  by  Survey. 

An  entry  of  vacant  and  unoccupied  land, 
void  as  against  subsequent  enterers  or  purchas- 
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en  for  uncertainty  of  description,  may  never- 
theless be  sufficient  to  sustain  a  grant  issued 
upon  a  subsequent  definite  location  by  a  survey 
as  against  the  state. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |{  466-476 ;   Dec  Dig.  §  164.*] 

8.  Public    Lands    <J    164»)— EwTmr— Sxjm- 

OIENOT    OF    DeSCBIPTION. 

An  entry  of  vacant  and  unoccupied  land 
describing  it  as  200  acres  near  Colly  swamp  in 
Colly  township,  and  in  and  around  Ditch  bay, 
adjoining  the  lands  of  D.  and  others,  and  being 
a  parcel  or  tract  of  land  vacant,  unappropriat- 
ed, and  subject  to  entry,  was  sufficient  to  let  in 
parol  evidence  to  identify  the  land,  ander  Re- 
visal  1005,  {  1707,  requiring  entries  to  state 
where  the  land  is  situated,  the  nearest  water 
courses  and  remarkable  places,  such  water 
courses  and  remarkable  places  as  may  be  there- 
in, the  natural  boundaries,  and  the  lines  of  any 
other  person,  if  any,  dividing  it  from  other 
lands. 

[Ed.  Note.~For  other  cases,  see  Public 
Lands,  Cent  Dig.  {§  466-476;  Dec.  Dig.  S 
164.*] 

Appeal  from  Superior  Court,  Bladen  Coun- 
ty;  Stephen  C.  Bragaw,  Judge. 

Proceeding  by  A  E.  Cain  against  J.  H. 
Downing.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Beversed. 

This  Is  a  proceeding  to  protest  an  entry 
made  by  the  defendant,  J.  H.  Downing, 
of  a  certain  tract  of  land,  said  to  contain 
200  acres.  The  entry  was  expressed  in 
these  terms:  "J.  H.  Downing  produced  to 
the  undersigned  entry  taker  a  writing,  sign- 
ed by  himself,  that  he  lays  claim  and  en- 
ters a  certain  parcel  or  tract  of  land  vacant, 
unappropriated  and  subject  to  entry.  The 
land  is  situate  in  Bladen  county,  Colly 
swamp  being  the  nearest  water  course,  be- 
ing in  Colly  township,  in  and  around  Ditch 
bay.  The  lines  of  other  persons  are  J.  H. 
Downing,  A  E.  Martin,  Kate  Owens  and 
others.  The  number  of  acres  claimed  are 
200.  This  entry  was  made  24th  day  of  Sep- 
tember, 1908.  William  Whitted,  Entry  Tak- 
er." This  entry  was  protested  by  the  plain- 
tiff, A.  E.  Cain,  on  October  5,  1908,  and  an 
issue  made  up  and  sent  to  the  superior  court 
for  trial.  In  that  court  the  following  pro- 
ceedings were  had:  The  protestant  moved 
the  court  to  dismiss  the  entry  on  account  of 
the  insufficiency  of  the  description  in  said 
entry  to  allow  the  enterer  to  proceed  there- 
on with  his  proof.  The  enterer  offered  to 
prove  that  adjoining  landowners  mentioned 
in  the  entry  entirely  surrounded  the  land 
entered,  and  that  this  land  is  vacant  and 
unappropriated,  and  that  the  land  is  near 
Ditch  bay  and  Colly  swamp,  as  set  out  in 
the  entry;  and  the  court,  being  of  the  opin- 
ion that  the  description  in  the  entry  is  too 
vague  and  uncertain  to  be  aided  by  parol 
proof,  or  to  allow  parol  proof  to  be  intro- 
duced on  the  issues  raised  in  the  entry  and 
protest  filed,  allows  proteetant's  motion  to 
dismiss,  and  the  enterer  excepted.  Judg- 
ment was  entered  for  the  plaintiff,  protest- 
ant, and  the  defendant,  the  enterer,  ap- 
pealed. 


B.  &  White,  of  Elizabethtown,  and  Mc- 
Lean, Yarser  ft  McLean,  of  Lumberton,  for 
appellant  H.  L.  Lyon,  of  Whiteville,  and 
Boblnson  ft  Lyon,  of  Fayetteville,  tor  ap- 
pellee. 

WALKEB,  J.  [1]  This  case  seems  to 
have  been  considered  tn  the  court  below  by 
the  protestant  and  the  judge  in  our  aspect 
of  it  as  if  it  was  a  contest  between  parties 
holding  sailor  and  junior  entries,  in  which 
case  it  most  appear,  in  order  to  defeat  the 
junior  enterer  who  first  takes  out  a  grant, 
that  he  had  notice  of  the  prior  entry,  and 
the  description  of  the  land  therein,  for  that 
reason  becomes  very  material.  It  must  be 
sufficiently  accurate  or  specific  to  notify 
the  junior  enterer  of  the  prior  entry.  But 
there  is  no  such  question  in  this  proceed- 
ing. It  was  brought  under  Bevisal,  {  1709, 
which  provides  that  "if  any  person  shall 
claim  title  to  or  an  interest  in  the  land 
covered  by  an  entry,  or  any  part  thereof, 
he  shall  file  his  protest  in  writing  with  the 
entry  taker  against  the  issuing  of  a  war- 
rant thereon,"  and  then  the  required  issue 
is  made  up  for  trial  in  the  superior  court 
It  will  be  observed  that  the  protestant  must 
be  a  person  who  "claims  title  to  or  interest 
in  the  land  covered  by  the  protested  entry," 
whereas  in  this  case  the  plaintiff.  Instead 
of  admitting  or  alleging  that  the  land  is 
covered  by  the  entry,  is  strenuously  denying 
and  combatting  that  very  fact  by  contend- 
ing that  the  description  in  the  entry  is  too 
vague  and  uncertain  to  cover  or  describe 
any  land  at  all.  The  object  of  a  protest, 
under  this  statute,  was  to  prevent  double 
or  plural  entries,  or,  in  other  wofds,  the 
entry  of  land  which  was  not  vacant  or  not 
subject  to  entry,  having  already  been  ap* 
propriated,  and  is  predicated,  necessarily, 
upon  the  formal  sufficiency  of  the  entry. 
The  protestant  starts  out  by  denying  the  ex- 
istence of  this  very  f^ct,  which  constitutes 
the  essential  basis  of  his  protest,  to  wit,  that 
the  entry  covers  land  belonging  to  him  and 
which  the  state  had  no  right  to  grant  again, 
having  already  parted  with  its  titla  It  was 
early  said  in  Harris  v.  Ewing,  21  N.  C.  369, 
that  an  entry  is  not  absolutely  void  in  any 
case  merely  because  it  is  not  as  "spedal"  as 
the  party  could  have  made  it  by  the  use  of 
all  the  indicia,  internal  and  external,  sup- 
plied by  the  act  as  evidence  of  identity,  but 
it  is  valid  or  invalid  in  respect  of  a  subse- 
quent enterer,  according  to  the  fact  that  he 
may  or  may  not  have  sustained  loss  by  the 
want  of  particularity  in  it  "It  is  plain 
that  it  was  not  intended  that  the  entry 
should  be  so  specific  as  entirely  within  itself 
to  Identify  the  land  by  its  boundaries,  be- 
cause the  same  statute  commands  a  survey 
to  follow  the  entry  at  a  short  interval,  and 
in  the  seventeenth  section  points  out  t|ie 
means  of  identity  to  be  set  out  in  the  cer- 
tiflcate   of   survey.    •    *    *    The   truth   is 
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that  the  Interest  of  the  state,  as  vendor, 
was  not  at  all  concerned  in  the  entry's 
being  more  or  less  special.  The  quantity 
was  alone  imi)ortant  to  her,  because  that 
regulated  the  price.  Again,  the  entry  has 
never  been  considered  in  this  state  as  a  con- 
stituent part  of  the  legal  title;  and  for 
that  reason  such  precision  in  its  terms  is  not 
necessary,  as  will  upon  their  face  connect 
and  identify  the  land  granted  with  that  en- 
tered. '  It  appears  to  the  court,  therefore, 
that  a  vague  entry  is  not  void  as  against 
the  state,  but  gives  the  enterer  an  equity 
to  call  for  the .  completion  of  his  title  by 
the  public  officers.  If  it  be  not  void  against 
the  state,  it  is  a  necessary  consequence,  as 
we  think,  that  it  is  likewise  not  so  as 
against  a  subsequent  purchaser  from  the 
state  with  notice.  ♦  •  •  We  have  before 
stated  that  the  only  purpose  on  which  a  spe- 
cial entry  is  preferred  to  a  general  and 
vague  one  is  to  give  notice  to  a  second  en- 
terer. If  that  be  correct,  the  specilic  no- 
tice established  in  this  case  must  supply 
the  original  defect  in  the  entry.  It  is  a  de- 
fect which  does  not  avoid  it  altogether,  but 
only  displaces  it  when  otherwise  it  would 
prejudice  the  ignorant  and  the  innocent" 
And  this  idea,  that  certainty  in  the  entry  is 
required  in  order  to  protect  innocent  sub- 
sequent purchasers  of  the  land  from  the 
state — ^that  is.  Junior  enterers— runs  through 
all  the  cases  upon  the  subject  Johnston  v. 
Shelton,  39  N.  G.  85 ;  Munroe  v.  McCormick, 
41  N.  C.  85;  Puller  v.  Williams,  46  N.  O. 
162;  Gurrie  v.  Gibson,  57  N.  G.  25;  Ashley 
V.  Sumner,  57  N.  G.  123;  Grayson  v.  Eng- 
lish, 115  N.  G.  358,  20  S.  E.  478;  Fisher  v. 
Owen,  144  N.  G.  649,  57  S.  E.  393.  It  was 
said  by  Judge  Pearson  in  Munroe  v.  Mc- 
Gormick,  supra,  and  quoted  with  approval 
by  Judge  Battle  in  Fuller  v.  Williams,  that: 
"When  one  makes  an  entry  so  vague  as  not 
to  identify  the  land,  such  entry  does  not 
amount  to  notice,  and  does  not  give  any 
priority  of  right  as  against  another  individ- 
ual, who  makes  an  entry,  has  it  surveyed, 
and  takes  out  a  grant  By  a  liberal  con- 
struction of  the  law  such  aitrles  are  not 
void  as  against  the  state.  It  is  not  ma- 
terial to  the  state  what  vacant  land  is 
granted."  And  Justice  Avery  in  Grayson 
y.  EiUglish,  supra,  quoted  approvingly  what 
is  said  by  Ghief  Justice  Buffin  In  Harris  v. 
Ewlng,  supra:  "It  appears  to  the  court, 
therefore,  that  a  vague  entry  Is  not  void  as 
against  the  state,  but  gives  the  enterer  an 
equity  to  call  for  the  completion  of  his 
title  by  the  proper  public  officers."  Justice 
Gonnor  said  in  Fisher  v.  Owen,  supra,  after 
referring  to  and  quoting  the  language  of  the 
statute  in  regard  to  the  description  of  land 
In  an  entry:  "Does  the  description  in  the 
entry,  under  which  plaintiff  claims,  comply 
with  these  requirements?  It  will  be  observed 
that  we  are  not  discussing  the  question 
whether  the  entry  is  sufficient,  after  survey 
Is  made  and  grant  lasued  by  the  states  to 


vest  the  title.  The  state  alone  is  interested 
in  this  question."  So  in  Ashley  v.  Sumner, 
67  N.  G.  121,  Judge  Pearson  again  said  that : 
"It  is  the  policy  of  the  public  to  have  the 
vacant  land  appropriated  by  individuala  So 
far  as  the  state  is  concerned,  it  is  a  matter 
of  indifference  who  appropriates  the  land, 
provided  It  be  paid  for.  Upon  this  ground 
it  is  settled  that,  where  an  entry  is  made 
in  terms  of  general  description,  it  may  be 
made  certain,  and  the  particular  land  Identi- 
fied t>y  a  survey,  If  It  be  done  before  the 
right  of  another  enterer  has  attached."  All 
of  which  simply  means  that  it  Is  competent 
to  lay  what  is  called  a  "floating"  entry  in 
accordance  with  the  established  policy,  and 
it  is  in  itself  valid  as  between  the  state  and 
the  enterer,  for  the  state  la  indifferent  as  to 
what  vacant  land  is  taken  up  by  entry,  but 
the  enterer  takes  the  risk  of  his  intended  ap- 
propriation of  public  land  being  defeated,  if 
he  falls  to  identil^r  it  with  certainty  by  a 
survey,  in  such  a  way  that  others  will  have 
notice  as  to  the  location  of  the  land  de- 
scribed in  the  entry,  but,  so  long  as  there 
is  no  subsequent  entry  upon  which  to  chal- 
lenge his  right,  the  first  entry  is  perfectly 
valid. 

[2]  If  an  entry  is  void  for  uncertainty,  as 
against  a  subsequent  enterer  or  purchaser 
from  the  state,  it  nevertheless  Is  sufficient 
to  sustain  a  grant  Issued  upon  a  definite  lo- 
cation by  a  survey  theretofore  made,  which 
will  be  good  as  between  the  state  and  the 
grantee.  Lovin  v.  Oarver,  150  N.  O.  710,  64 
S.  E.  775.  After  stating  in  Call  v.  Boblnett, 
147  N.  a  617,  61  S.  B.  678,  that  the  vague- 
ness  of  an  entry  may  be  cured  by  survey  un- 
der the  statute  identifying  the  land,  and  no- 
tice thereof  to  a  subsequent  enterer  or  what 
is  equivalent  thereto,  the  court  cites  and 
quotes  from  Currie  v.  Gibson,  57  N.  CL  25, 
as  follows:  "When  the  terms  of  description 
in  which  an  entry  is  made  are  so  vague  as 
not  to  identify  any  lands,  the  entry  is  not 
void,  and  the  defect  may  be  cured  by  the 
survey,  so  as  to  make  the  grant  which  Issues 
In  pursuance  thereof  valid  as  against  the 
state."  And  it  is  also  good  against  every 
one  who  has  not  acquired  a  prior  claim  or 
right  to  the  land,  or  an  equity  therein  as  a 
purchaser  for  value  without  notice  of  the 
prior  entry.  If,  therefore,  protestant  or  any 
one  under  whom  he  rightfully  claims  has 
received  a  grant  for  the  land  from  the  state, 
or  has  otherwise  acquired  the  title  as  against 
the  state,  so  that  its  right  has  been  divested, 
that  right  or  title  will  prevail  against  the 
enterer,  even  if  he  should  hereafter  survey 
the  land  and  take  out  a  grant  therefor  with 
a  perfect  description,  and,  if  he  has  such 
right  or  title,  he  may  also  protest  the  entry 
under  the  statute.  But,  if  he  has  no  right 
or  title  to  protect  as  against  the  entry,  the 
latter  is  to  be  taken  as  valid,  as  the  state 
does  not  contest  it,  and,  as  has  been  said,  has 
no  interest  to  do  sa    AH  the  cases  emphasize 
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the  distinction  between  an  entry  which  Is 
valid  between  the  state  and  the  enterer,  and 
yet  invalid  as  to  a  subsequent  enterer  with- 
out notice  who  first  obtains  a  grant 

If  the  principles  thus  settled  are  applied 
to  this  case,  the  error  of  the  court  in  ad- 
Judging  the  entry  void  on  its  face  is  appar- 
ent The  enterer  offered  to  prove  that  the 
land  could  be  located  by  the  calls  of  the 
entry,  and  also  that  it  is  vacant  land,  being 
completely  surrounded  by  the  lands  of  the 
other  proprietors  named  therein,  but  this 
was  excluded  and  without  any  opportunity 
to  locate  his  entry  by  a  survey  according  to 
the  statute,  and  wiUiout  the  least  showing 
that  the  protestant  has  any  interest  in  the 
land  or  any  right  to  challenge  the  validity 
of  the  entry,  the  enterer  was  nonsuited.  He 
was  summarily  dismissed  from  the  court 
without  any  chance  to  establish  the  fiicts  by 
proof,  If  it  was  necessary  for  him  to  do  so, 
in  order  to  prevail  against  a  plaintiff  who 
had  shown  no  title  to  the  land  or  any  in- 
terest whatever  therein.  But  assuming,  for 
the  sake  of  discussion,  that  the  whole  burden 
rested  upon  him  (Walker  v.  Carpenter,  144 
N.  a  674,  57  S.  E.  461 ;  Lumber  Oo.  v.  Cof- 
fey, 144  N.  a  560,  57  S.  EX  344),  it  was  held 
in  the  later  case  of  Bowser  v.  Wescott,  145 
N.  CI  56,  58  S.  £.  748,  that  a  protest,  as  au- 
thorized by  the  statute  (Revisal,  §  1709) 
'is  a  simple  proceeding,  under  the  entry  laws, 
to  ascertain  if  the  enterer,  so  far  as  the  pro- 
testant only  is  concerned,  has  a  right  to  en- 
ter the  land  described  in  the  entry.'*  (Italics 
ours.)  So  far  as  the  record  in  this  case 
shows,  the  protestant  has  not  only  no  shadow 
of  title  or  claim  to  the  land  proposed  to  be 
entered,  and  surveyed  by  defendant,  and  for 
which  he  will  ask  for  a  grant  from  the 
state,  but  he  is  not  even  an  occupant  of  the 
land.  But,  apart  from  this  consideration, 
the  enterer  proposed  to  prove  that  the  land 
was  subject  to  entry,  and  that  he  was  enti- 
tled to  have  it  surveyed,  and,  further,  that 
it  was  accurately  described  in  the  entry,  but 
was  not  permitted  to  do  so.  Clan  it  be  that 
an  entry  will  be  vacated  upon  such  a  show- 
ing?   We  think  not. 

[8]  Besides  all  this,  the  land  was  sufficient- 
ly described,  and  bounded  so  as,  at  least,  to 
let  in  parol  evidence  for  the  purpose  of  iden- 
tifying and  locating  it  It  substantially  com- 
plies with  the  directory  provisions  of  the 
statute.  Revisal,  {  1707;  Harris  v.  Ewlng, 
21  N.  C.  at  pages  873,  374.  But  the  land  is 
described  as  being  200  acres  near  Colly 
swamp,  in  Colly  township,  and  in  and 
around  Ditch  bay,  adjoining  the  lands  of  J. 
H.  Downing,  A.  B.  Martin,  Kate  Owens,  and 
others,  and  being  **a  parcel  or  tract  of  land 
vacant,  unappropriated  and  subject  to  entry." 
It  would  seem  to  be  as  definite  as  the  de- 
scriptions held  to  be  good  in  Horton  v.  Cook, 
54  N.  a  270,  and  Farmer  v.  Batts,  83  N.  a 
387.  In  Horton  v.  Cook  the  only  certain  ele- 
ment in  the  description  was  the  "chestnut 


tree";  the  other  calls  being  far  more  in- 
definite than  those  in  this  case.  The  land 
was  described  as  lying  '*on  the  headwaters 
of  Elk  creek,  and  between  the  lands  of  other 
persons,**  but  how  far  from  them,  or  whether 
it  touched  them  or  not,  did  not  appear.  No 
course  or  distance  was  given.  The  descrip- 
tion here  is  a  certain  tract  of  vacant  land, 
near  Colly  swamp,  in  Colly  township,  in  and 
around  Ditch  bay,  and  adjoining  the  lands 
of  several  persons  named,  and  others,  con- 
taining 200  acres.  It  is  possible  that  200 
acres  of  vacant  land  can  be  found  answering 
that  very  description,  and  it  may  be  that  it 
is  the  only  200  acre  tract  of  vacant  land  that 
does.  It  is  quite  as  certain  as  the  call  for 
a  physical  object  or  point  and  thence  running 
various  courses  (or  any  direction)  for  comple- 
ment, as  in  the  Horton  Oise.  When  it  is 
described  as  vacant  and  unappropriated  land, 
it  means  land  owned  by  the  state  at  that 
place  or  not  taken  up  by  entry,  which  is  as 
definite  as  if  it  had  said  the  uncultivated 
land  of  a  person  named,  which  would  have 
been  sufficient  under  Farmer  v.  Batts.  What 
is  required  by  the  law  is  not  absolute  cer- 
tainty, but  a  description  sufficient  to  be  fit- 
ted to  the  thing  intended  to  be  designated. 
In  the  case  of  Horton  v.  Cook,  54  N.  C.  at 
page  273,  the  court  said:  **The  objection  to 
the  vagueness  and  uncertainty  of  the  defend- 
ant's entry,  and  its  effects  upon  his  rights, 
is  equally  against  the  plaintiff.  Such  an 
objection  would  have  come  with  more  force 
from  the  plaintiff  to  repel  the  allegation  of 
notice  of  the  defendant's  entry.  If  he  had 
obtained  the  first  grant;  but  in  truth  the 
defendant's  entry  was  sufficiently  definite 
and  certain  to  fix  the  plaintiff  with  the  act- 
ual notice,  which,  it  is  clear  from  the  proofs, 
he  had  of  it  It  specifies  a  certain  tree»  in 
a  certain  line  of  another  tract  of  land,  at 
which  it  commences;  and  it  mentions  the 
headwater  of  the  creek  on  which,  and  the 
tracts  of  land  belonging  to  other  persons, 
between  which  it  is  located."  There  is  no 
suggestion  in  this  case  that  protestant  is  a 
subsequent  enterer  or  has  any  interest  that 
may  be  prejudiced  if  this  entry  is  upheld. 

The  case  seems  to  have  been  tried  as  if  it 
were  an  ejectment  or  an  action  to  settle  con- 
flicting titles,  or  to  remove  a  cloud  from 
plalntiff*s  title,  whereas  it  is  simply  an  at- 
tack upon  an  entry,  which  is  valid  as  against 
the  state  and  all  others  not  having  some  in- 
terest or  equity  in  the  land  in  question,  as 
we  have  already  seen.  If,  as  the  case  is  now 
presented,  we  should  hold  this  entry  to  be 
void  for  uncertainty,  there  would  be  no  such 
thing  as  a  "floatin??"  or  "shifting**  entry,  to 
be  definitely  located  by  a  survey  under  the 
statute,  and  yet  such  entries  have  been  dis- 
tinctly recognized,  as  will  appear  by  refer- 
ence to  the  cases  we  have  dted. 

There  was  error  in  the  ruling  of  the  court 

Error, 
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SPRUILL  V.  BATEMAN. 

(Supreme  Court  of  North  Carolina.    March  26, 

1913.) 

1.  Officers  (|  32*)— Inklioibiutt  of  Pbb- 
80N  Elected. 

Where  the  candidate  for  an  office  receiving 
the  majority  of  the  hallota  cast  was  disqualified, 
the  minority  candidate  is  not  elected,  but  the 
vacancy  must  be  filled  according  to  the  provi- 
sions of  the  law ;  the  mere  fact  of  the  disqualifi- 
cation of  the  majority  candidate  not  rendering 
the  votes  in  his  favor  void. 

[Ed.  Note.~For  other  cases^  see  Officers,  Cent 
Dig.  I  47 ;    Dec.  Dig.  {  327^ 

2.  Judges  (S  6*)— Qualification— Constitu- 
tional Provisions. 

Under  Const  art  6,  |  7,  providing  that 
every  voter,  except  as  in  the  article  disqualified, 
shall  be  eligible  to  office,  the  Legislature  can 
malse  no  additional  qualifications  for  the  hold- 
ing of  any  office,  and,  as  the  Constitution  does 
not  require  judicial  officers  to  be  members  of 
the  bar,  the  provisions  in  Pub.  Loc  Laws  1911, 
c  343,  I  2,  creating  a  recorder's  court  requiring 
the  recorder  to  be  a  licensed  attorney,  are  in- 
valid. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  f {  21-23 ;   Dea  Dig.  |  5.*] 

Appeal  from  Superior  Court,  Washington 
County;   Long,  Judge. 

Quo  warranto  by  the  State,  on  the  relation 
of  S.  B.  SpruiU,  against  W.  M.  Bateman. 
From  a  Judgment  for  relator,  respondent  ai>- 
peals.    Reversed. 

A.  D.  McLean,  of  Washington,  N.  C,  for 
appellant  W.  M.  Bond,  of  Edenton,  W.  M. 
Bond,  Jr.,  of  Plymouth,  and  Ward  St  Grimes, 
of  Washington,  N.  C,  for  appellee. 

CLARK,  0.  J.  At  the  election  in  Novem- 
ber, 1912,  Bateman  was  elected  by  the  people 
of  Washington  county  recorder  of  the  *'re- 
corder's  court  of  Plymouth,"  which  was  cre- 
ated by  chapter  343,  Public  Local  Laws  1911. 
Section  2  of  said  act  prescribes  that  said  re- 
corder shall  be  *-a  qualified  voter  of  Wash- 
ington county  and  a  man  of  good  moral  char- 
acter and  a  licensed  attorney  at  law."  The 
defendant  does  not  hold  a  license  to  practice 
law,  and  by  this  proceeding  the  relator  seeks 
to  oust  him  from  the  ofilce  on  that  ground, 
and  to  have  himself  inducted  upon  the  ground 
that,  Bateman  not  having  all  the  qualifica- 
tions prescribed  by  that  act,  the  votes  cast 
for  him  are  to  be  disregarded,  and  that, 
therefore,  the  r^ator  who  received  the  next 
highest  vote,  is  entitled  to  the  office. 

[1]  Taking  up  the  second  proposition  first, 
Bateman  having  received  the  largest  number 
of  votes  SpruiU  was  not  elected.  If  Bateman 
is  disqualified  to  act,  there  must  be  a  resort 
to  the  process  of  filling  the  office  in  case  of  a 
vacancy,  as  provided  by  section  16  of  said 
act  When  the  candidate  receiving  the  high- 
est vote  is  ineligible,  that  cannot  make  his 
opponent  who  has  been  rejected  by  them  the 
choice  of  the  people.  In  Throop  on  Public 
Officers,  f  163,  it  is  held:  "In  this  country 
the  great  current  of  authorities  sustains  the 


doctrine  that  the  ineligibility  of  the  major- 
ity candidate  does  not  elect  the  minority  can- 
didate.   And  this  without  reference  to  the 
question  whether  the  voters  knew  of  the  inel- 
igibility of  the  candidate  for  whom  they  vot- 
ed.   It  is  considered  that  In  such  a  case  the 
votes  for   the  ineligible  candidate  are  not 
void."    In  Mechem,  Public  Officers,  {  206,  it 
is  said  that  the  doctrine  in  the  United  States, 
"supported  by  an  undoubted  preponderance 
of  authority,  is  that  the  candidate  rec^ving 
the  highest  number  of  votes  may,  because  of 
his   ineligibility,    fail   of   election,    yet   the 
votes  cast  for  him  are  so  effectual  as  to  pre- 
vent the  election  of  other  candidates,  and 
there  is  no  election  at  all."    This  is  supports 
ed  by  numerous  citations  there  given.    With- 
out citing  them,  it  is  sufficient  to  say  that 
they  hold  that  a  candidate  who  receives  few- 
er votes  than  are  received  by  some  other  can- 
didate cannot  be  said  under  any  circumstanc- 
es to  be  elected.    In  15  Cya  391,  the  point  Is 
thus  clearly  stated  with  abundant  citation  of 
authority :  "According  to  the  English  rule,  if 
a  candidate  who  received  the  highest  num- 
ber of  votes  is  ineligible,  and  the  electors  had 
sufficient  notice  of  his  ineligibility  at  the 
time  of  voting  for  him,  their  votes  are  thrown 
away,  and  the  candidate  having  the  next 
highest  number  of  votes,  if  he  Is  eligible, 
must  be  declared  elected;  and  in  one  Amer- 
ican Jurisdiction  (Ind.)  the  English  rule  has 
been  adopted.    But  it  is  a  fundamental  idea 
in  American  politics  that  the  majority  shall 
rule,  and  that  no  person  can  be  elected  to 
office  unless  he  shall  receive  a  majority,  or 
at  least  a  plurality,  of  all  the  votes.    It  has 
accordingly   been  settled   by   the  House  of 
Representatives  of  the  United  States  that  the 
ineligibility  of  the  candidate  receiving  the 
highest  number  of  votes  gives  no  title  to  the 
candidate  receiving  the  next  highest  number, 
even  though  the  Section  was  held  in  a  state 
where  the  contrary  rule  obtains.    The  same 
rule  has  been  adopted  by  the  United  States 
Senate  and   has  the  support  of  the  great 
weight  of  Judicial  authority  in  the  United 
States.    It  may  be  well  to  add  in  this  con- 
nection that  it  is  not  within  the  power  of  a 
state  to  add  to  the  qualifications  prescribed 
for  Representaives  in  Congress  and  Senators 
of  the  United  States  by  the  Constitution  of 
the  United  States,  so  as  to  render  ineligible 
candidates  who  would  otherwise  be  eligible 
under  the  federal  ConstitutloiL"     To  same 
effect  Brightley  on  Elections,  144;   Common- 
wealth V.  Cluley,  66  Pa.  270,  94  Am.  Dec. 
75.    It  has  also  been  the  settled  practice  as 
to  contested  elections  in  the  General  Assem- 
bly of  this  state  that,  when  the  candidate 
receiving  the  majority  vote  has  been  found 
ineligible,   the  minority   candidate  has   not 
been  seated,  but  a  new  election  has  been  or- 
dered.    The  English  rule  was  formerly  as 
above  stated.    When  John  Wilkes,  the  cele- 
brated "agitator,"  after  being  three  times  de- 
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nled  Ills  seat  In  Parliament  and  expelled,  was 
promptly  a  fourth  time  elected  by  the  voters 
of  Middlesex,  Parliament  ventured  to  seat 
his  opponent,  Col.  Luttrell,  who  had  received 
a  minority.  The  storm  of  indignation  that 
swep^  through  the  Kingdom  came  near  to  be- 
coming a  revolution,  and  to  Wilkes'  conse- 
quent popularity  we  owe  the  fact  that  a  great 
county  in  this  state  bears  his  name. 

[2]  As  to  the  other  question :  The  Consti- 
tution of  tills  state  (article  6)  prescribes  who 
shall  be  "voters,"  and  section  7  of  that  ar- 
ticle provides:  ** Every  i>oter  in  North  Caro- 
lina, except  as  in  this  article-  disqualified, 
shall  be  eligible  to  office."  The  Legislature 
is  therefore  forbidden  by  the  organic  instru- 
ment to  disqualify  any  voter  not  disqualified 
by  that  article  from  holding  any  office.  The 
General  Assembly  cannot  render  any  "voter" 
ineligible  for  office  by  exacting  any  additional 
qualifications,  as  by  prescribing  in  this  in- 
stance that  the  candidate  shall  be  *'a  licensed 
attorney  at  law,"  any  more  than  it  could  pre- 
scribe that  he  should  own  a  specified  quan- 
tity of  property,  or  should  be  of  a  certain 
age,  or  race  or  religious  belief  or  possess  any 
other  qualification  not  required  to  make  him 
a  voter.  It  is  true  that,  where  a  Constitu- 
tion provides  that  '*no  person  shall  be  elect- 
ed or  appointed  to  any  offline  unless  he  pos- 
sesses the  qualification  of  an  elector,"  the 
Legislature  can  prescribe  additional  qualifi- 
cations. 29  Cyc.  1376,  and  cases  there  cited. 
The  reason  is  that,  where  the  Constitution 
requires  only  that  the  candidate  shall  be  a 
voter,  the  Legislature  can  add  additional 
qualifications,  providing  only  the  candidate 
is'  a  voter,  but  our  Constitution  is  Just  the 
reverse  of  thi&  It  provides  that:  **Every 
voter  (unless  as  in  this  article  disqualified) 
shall  be  eligible  to  office.^  It  may  be,  there- 
fore, that  the  General  Assembly  of  this  state 
could  make  eligible  to  office  those  who.  are 
not  voters,  as  to  which  we  express  no  opinion. 
The  Constitution  contains  no  prohibition,  in 
terms,  as  to  this.  But  it  does  forbid-  the  dis- 
qualification of  "any  voter"  for  office,  for 
it  says  that  "every  voter"  is  eligible  to  "of- 
fice" which  takes  in  every  office.  The  pur- 
pose of  this  peculiar  phraseology  in  the  North 
Carolina  Constitution  is  well  known  by  ev- 
ery one.  A  newly  emancipated  element  had 
been  admitted  to  suffrage,  and  it  was  rightly 
anticipated  that  at  some  future  day  there 
might  be  a  majority  in  the  €reneral  Assem- 
bly unfavorable  to  their  holding  office,  so 
the  provision  was  made  that  "every  voter," 
except  as  disqualified  by  the  Constitution, 
should  be  eligible  "to  office."  The  broadest 
word  is  used  showing  that  the  eligibility  was 
to  any  and  every  offlca  The  convention  that 
formed  the  Constitution  seems  to  have  had 
the  most  implicit  faith  that  the  people  were 
competent  to  select  their  own  officers,  and 
therefore  that  chapter  6  imposes  no  disqual- 
ification upon  voters  except  those  named  in 
section  8  of  that  article.    The  amendment  of 
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1900,  while  Imposing  some  restriction  upon 
suffrage,  left  intact  the  provision  that  all 
who  continued  to  be  "voters"  remained  eligi- 
ble to  office.  Indeed,  the  Constitution  does 
not  require  even  that  Judges  of  the  Supreme 
and  superior  courts  shall  be  "licensed  attor- 
neys at  law,"  presuming  that  the  people 
would  select  those  who  are  competent  for 
such  positions.  It  would  be  strange  indeed 
If  the  General  Assembly  could  add  this  re- 
striction in  the  selection  of  this  recorder, 
which  office  is  now  filled  in  North  Carolina 
by  many  most  competent  men  who  ipre  not 
lawyers,  when  the  organic  instrument  does 
not  require  that  the  members  of  the  Su- 
preme and  superior  courts  shall  possess  any 
other  qualification  than  that  of  being  voters.  ' 
Neither  does  the  United  States  Constitutioa 
nor  any  act  of  Congress  require  such  qual- 
ification for  federal  Judges. 

In  Lee  v.  Dunn,  73  N.  C.  595,  this  subject 
was  fully  gone  into,  and  it  was  held  that  the 
General  Assembly  could  not  impose  any  ad- 
ditional qualification  upon  eligibility  to  office 
other  than  that  the  officer  should  be  a  voter 
as  required  by  Const  art  6,  {  7,  above  quot- 
ed, but  a  mere  assurance  for  the  f&ithful 
discharge  of  the  duties  of  the  office,  such  as 
a  bond  to  answer  for  money  intrusted  to  his 
care,  and,  when  an  official  has  been  in  office 
already,  a  receipt  for  the  money  paid  over 
as  evidence  of  his  integrity  is  not  an  added 
"qualification."  The  court  go  on  to  say  that 
even  the  requirement  of  an  oath  by  the  Con- 
stitution itself  does  not  affect  eligibility  be- 
cause tliat  is  required  after  election,  and  is 
only  an  assurance  that  the  officer  will  faith- 
fully discharge  the  duties  of  the  office.  The 
court  added  that  any  legislation  which  di- 
rectly or  indirectly  denies  or  abridges  the 
right  of  a  citizen  to  vote  as  specified  in  the 
(institution  is  invalid,  and  that  "what  is 
true  of  the  right  to  vote  is  also  true  of  the 
right  to  hold  office."  Brightley,  Elections, 
44;  McCafferty  v.  Guyer,  59  Pa.  109.  Who* 
ever  is  entitled  to  vote  is  entitled  under 
our  Constitution  to  hold  office,  except  whei'e 
restricted  by  that  instrument  The  constitu- 
tional provision'  in  these  matters  cannot  be 
abridged  by  requiring  any  qualifications 
whatever  in  addition  to  those  set  out  in  the 
Ck>nstitution.  A  requirement  that  a  man  / 
shall  be  a  lawyer  Is  not  an  "assurance"  like 
a  bond,  but  an  additional  "qualification^" 
The  requirements  as  to  age  of  certain  offi- 
cers, and  the  disqualification  of  the  Governor 
for  re-election  are  in  the  Constitution,  and 
cannot  be  changed,  nor  applied  to  other  offi- 
cers, by  the  Legislajture.  The  ordinary  pro- 
vision that  election  officers  shall  not  be  all 
of  the  same  political  party  is  not  an  addi- 
tional "qualification,"  but  a  mere  regulation 
or  "assurance,"  as  recognized  in  Lee  v.  Dunn. 
Besides,  It  may  weU  be  that  such  positions 
are  not  "offices,"  but  mere  "places  of  trust 
or  of  profit"  whose  qualifications  may  be  pre- 
scribed by  legislation.    But  as  to  this  last 
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point  we  need  not  now  decide.  The  Consti- 
tution recognizes  the  dear  distinction  be- 
tween "offices"  (article  6,  {  7),  and  ••places  of 
trust  or  of  profit"  (article  14,  J  7).  Worthy 
V.  Barrett,  «3  N.  C.  199;  Doyle  v.  Raleigh, 
89  N.  0.  136,  45  Am.  Rep.  677.  But  the  line 
has  not  been  clearly  marked,  and  we  are  not 
called  upon  to  do  so  in  this  case,  for  it  is 
clear  that  the  recorder's  position  is  an  office. 

It  follows  therefore:  (1)  That  the  de- 
fendant, a  duly  qualified  voter  of  Washington 
county,  was  eligible  to  the  office  of  recorder, 
and  is  entitled  to  fill  it,  having  received  the 
majority  of  the  votes  of  the  electors  of  that 
county.  (2)  That  having  received  a  ma- 
.  Jority  of  the  votes  cast,  even  if  he  were  oust- 
ed because  ineligible,  the  relator  would  not 
be  entitled  to  be  inducted  into  office,  but  the 
vacancy  would  be  filled  in  the  manner  pre- 
scribed by  the  act  creating  the  court 

Reversed. 

WAI^KER  and  ALLEN,  JJ.,  concurring  in 
result 


(la  N.  C.  608) 

RICHMOND  CJEDAR  WORKS  v.  J.  Im 
ROPER  LUMBER, CO. 

(Supreme  Court  of  North  Carolina.    Mardi  26, 

1913.) 

1.  Appeal  and  Ekbob  (|  106*)'^Appbalabls 
Obdebs— Removal  of  Cause. 

An  order  denying  a  motion  for  the  removal 
of  a  case  to  the  proper  county  for  trial  is  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  724-734 ;  Dec.  Dig.  {  106.»] 

2.  Appeal  and  E2bbob  ((  1178*)— Remand  of 
Cause— Amendment  of  Pleading. 

Where  by  the  most  liberal  construction  of 
an  ambiguous  complaint,  wherein  recovery  is 
sought  for  trespass  and  the  cutting,  removal, 
and  sale  of  timber,  the  Supreme  Court,  on  ap- 
peal from  an  order  denying  defendant's  motion 
for  a  removal  to  the  county  wherein  the  land  is 
situated,  is  able  to  find  an  allegation  upon  which 
an  action  for  the  conversion  of  the  trees  could 
be  based,  it  will  set  aside  the  order  as  errone- 
ous and  remand  the  case  so  that  the  parties  may 
amend  or  replead. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4604-4620;  Dec.  D^g.  $ 
1178.*] 

8.  Venus  (f  7*)~Looal  and  Tbansitobt  Ac- 
tions. 

Assumpsit  for  money  had  and  received 
against  a  trespasser  who  had  wrongfully  cut 
and  sold  timber  from  plaintiff's  premises,  and 
received  the  money  therefor,  is  a  transitory  ac- 
tion, though  the  ground  of  recovery  is  stated 
with  direct  reference  to  the  timber,  and  the 
action  is  brought  against  the  original  trespasser, 
and  the  complaint  alleges  plaintiff's  ownership 
of  the  land;  it  being  sufficient  that  the  grava- 
men of  the  action  be  the  conversion  of  the 
timber. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  SI  13-16 ;  Dec  Dig.  |  7.»1 

4.  Pleading  (§  18»}— Sufficiency. 

While  technical  accuracy  in  pleading  is 
not  essential,  and  the  allegations  will  be  liberal- 
ly construed  in  aid  of  the  pleader,  without  ref- 
erence to  the  form  of  the  prayer,  or  even  if 


there  is  no  prayer  or  the  pleader  misconceives 
his  remedy,  ft  is  still  essential  that  a  complaint 
be  clear  and  concise  so  as  to  involve  the  real 
issue. 

[Ed.  Note.— For  other  cases,  see  Pleadmg, 
Cent  Dig.  {  39;   Dec.  Dig.  f  iS.*] 

5.   COBPOBATIONS  ({  666*)— FOBBION  COBPORA- 

TiONs— Venue. 

Under  the  express  provisions  of  Revisal 
1905,  §  423,  the  venue  of  an  action  b^  one  for- 
eign corporation  against  another  foreign  corpo- 
ration to  recover  for  trespass  and  the  wron^ul 
cutting,  removal,  and  sale  of  timber  from  plain- 
tiff's land  is  in  the  county  where  the  cause  of 
action  arose,  and  not  in  another  county  where 
the  defendant  does  not  usually  do  business  or 
have  property,  and  where  the  plaintiff  does  not 
reside. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2601,  2602;   Dec.  Dig.  {666.*] 

6.  Pleading  (i  369*)  —  BSlbotion  Bbtwebn 
Causes  of  Action— Venus. 

Under  Bevisal  1905,  {  469,  making  it  im- 
proper to  join  causes  of  action  re9uiring  differ- 
ent places  of  trial,  a  plaintiff  sumg  a  foreign 
corporation  and  setting  up  causes  of  action  in 
tort  for  trespass  or  for  conversion  of  timber,  or 
in  assumpsit  for  money  received  from  timber 
sold,  could  be  required  to  elect  between  the 
causes ;  the  plaintiff  having  no  right  by  uniting 
two  causes  of  action  having  different  venues  to 
deprive  defendant  of  the  right  to  have  a  local 
cause  of  action  tried  in  the  proper  county. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §f  1199-1209;   Dec.  Dig.  {  369.*1 

7.  Covenants  (8  114*)— Bbeach  of  Wabban- 
TY— Petition. 

A  complaint  which  failed  to  show  that 
there  had  been  an  ouster  or  eviction  under  su- 
perior title  was  insufficient  to  state  a  cause  of 
action  for  breach  of  a  covenant  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  §§  189-202,  263 ;   Dec  Dig.  §  114.*J 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; G.  S.  Ferguson,  Judge. 

Action  by  the  Richmond  Oedar  Works 
against  the  J.  I*.  Roper  Lumber  Company. 
Defendant's  motion  that  the  case  be  removed 
to  another  coiirt  was  denied,  and  it  appeals. 
Error. 

This  action  was  brought  in  the  superior 
court  o(  Wake  county  by  the  plaintiff,  a 
nonresident  corporation,  against  the  defend- 
ant, also  a  nonresident  corporation;  and  it 
is  alleged  in  the  complaint  substantially: 

(1)  That  the  defendant,  on  December  14, 
1885,  conveyed  to  Albemarle  &  Pamlico  Col- 
onization Company,  with  covenant  of  war- 
ranty, a  certain  tract  of  land  in  the  county 
of  Tyrrell,  in  the  state  of  North  Carolina, 
and  which  is  particularly  described  in  the 
complaint 

(2)  That  plaintifiF  has  acquired  all  the 
right,  title,  and  interest  of  the  said  Coloniza- 
tion Company  by  mesne  conveyances. 

(3)  That  defendant,  "by  its  agents,  em- 
ployes, and  servants,  entered  upon  said  tract 
of  land  and  cut  and  removed  therefrom  a 
large  quantity  of  valuable  timber  trees  stand- 
ing and  growing  thereon,  and  converted  the 
same  to  its  own  use;  the  value  of  the  tim- 
ber so  cut  and  removed  being  more  than 
$90,000.* 


»» 
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(4)  Tbat  said  cutting  and  removal  was 
done  In  such  a  manner  and  with  so  little 
regard  to  the  value  of  the  young  timber 
trees  standing  and  growing  on  the  land,  and 
to  its  effect  upon  the  land  itself,  that  the 
land  and  the  freehold  therein  were  greatly 
damaged,  as  a  result  thereof,  to  the  amount 
of  $10,000. 

(5)  That  the  deed  of  the  defendant  has 
been  lost,  and  the  registry  thereof  in  Tyrrell 
county  shows  that  no  seal  of  the  grantor 
was  affixed  to  his  name  subscribed  thereto, 
whereas  a  seal  was  actually  affixed  to  his 
name  on  the  original  deed. 

Plaintiff  also  alleges  a  breach  of  the  cove- 
nant of  warranty  by  cutting  and  removing 
the  trees  and  damaging  the  land;  but  there 
Is  no  allegation  of  an  eviction  from  the  prem- 
ises by  any  one  under  title  paramount  De- 
fendant requested  in  due  time  that  the  case 
5e  removed  for  trial  to  the  county  of  Tyr- 
rell, alleging  that  to  be  its  proper  venue,  and 
also  asked  for  a  removal  upon  the  ground 
of  the  convenience  of  witnesses  and  readier 
access  to  the  records  of  that  county.  The 
motion  was  denied.  Defendant  excepted  and 
appealed. 

Small,  McLean  &  Bryan,  of  Washington,  N. 
0.,  and  R.  N.  Simms,  of  Raleigh,  for  appel- 
lant Winston  &  Biggs,  of  Raleigh,  for  ap- 
pellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  That  an  appeal  lies  from  an  or- 
der denying'  a  motion  for  the  removal  of  a 
case  to  the  proper  county  for  trial  has  been 
thoroughly  settled  by  repeated  decisions  of 
this  court  Manufacturing  Co.  v.  Bfower, 
105  N.  C.  440,  11  S.  E.  313;  Connor  v.  Dil- 
lard,  129  N.  O.  60,  39  S.  E.  641;  Brown  v. 
Cogdell,  136  N.  O.  32,  48  S.  E.  515 ;  Perry  v. 
Railroad,  153  N.  C.  .117,  68  S.  E.  1060.  It 
is  provided  by  Revlsal,  {  419,  that  actions 
for  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  or  for  the  deter- 
mination. In  any  form,  of  such  right  or  in- 
terest, and  for  injuries  to  real  property, 
must  be  tried  In  the  county  where  the  sub- 
ject of  the  action,  or  some  part  thereof,  is 
situated,  '^subject  to  the  power  of  the  court 
to  change  the  place  of  trial  in  the  cases  pro- 
vided by  law." 

[2]  It  is  difficult  to  determine  the  exact 
nature  of  plaintifTs  intended  cause  of  ac- 
tion by  the  allegations  of  its  complaint  The 
best  we  can  make  of  it  is  that  the  whole 
gravamen  of  its  action  is  tliat  the  defendant 
unlawfully  entered  upon  the  land  for  the 
purpose  of  cutting  down  and  removing  the 
trees  thereon,  which  were  afterwards  done. 
The  allegations  of  the  pleading  are  so  blend- 
ed as  to  render  it  Impossible  to  separate  any 
one  or  more  of  them  from  the  others,  and 
therefrom  to  frame  a  cause  of  action  for 
a  simple  conversion  of  the  timber  which  had 
been  severed  from  the  soil. 

[3]  The  doctrine  with  respect  to  local  and 
transitory  actions,  where  there  has  been  a 


cutting  of  trees  from  land,  is  well  stated  In 
40  Cyc.  75,  with  a  copious  citation  of  au- 
thorities to  support  the  following  text:  "Al- 
though an  action  to  recover  damages  for 
felling  a  tree  upon  plaintiff's  land,  or  dig- 
ging sand  in  it,  or  cutting  down  a  telegraph 
pole  fixed  in  its  soil,  is  local,  and  may  re 
main  local  even  when  the  act  of  cutting 
down  or  digging  is  accompanied  with  an  act 
of  removal  of  the  property  from  the  land, 
defendant's  wrongful  act  will  often  result  in 
giving  plaintiff  the  option  of  suing  in  a  trans- 
itory cause.  When  that  which  is  upon  the 
land  and  part  of  the  realty  has  been  severed 
from  the  soil  and  removed,  it  ceases  to  be 
part  of  the  realty  and  becomes  ];)er8onal 
property.  When  the  trespasser  has  sold  the 
severed  property  and  received  money  for  it, 
plaintiff's  cause,  as  a  cause  of  assumpsit  for 
money  had  and  received,  is  admittedly  trans- 
itory at  common  law.  It  is  not  the  less 
transitory  when  asserted  with  direct  refer- 
ence to  the  thing  severed,  as  a  cause  in  det- 
inue, or  as  a  cause  in  trespass  de  bonis 
asportatis,  or  as  a  cause  in  trover  and  con- 
version. Nor  is  its  transitory  character  af- 
fected by  the  fact  that  it  is  brought  against 
the  original  trespasser,  or  that  plaintiff's 
pleading  alleges  his  ownership  of  the  land, 
if  the  gravamen  of  the  action  is  the  conver- 
sion." When  timber  is  cut  from  land,  the 
title  to  it  is  unchanged.  It  belongs  to  the 
owner  of  the  soil  as  before  the  act  of  sev- 
erance, and  he  is  entitled  to  all  remedies 
which  the  law  affords  for  the  recovery  of 
any  other  personal .  property  or  chattels 
wrongfully  taken  or  detained  from  its  own- 
er. Halleck  v.  Mixer,  16  Cal.  574;  Emerson 
V.  Turner,  95  Ark.  597,  130  S.  W.  538,  dis- 
tinguishing Jacks  V.  Moore,  33  Ark.  31; 
Bulkley  v.  Dalbeare,  7  Conn.  232;  McGoniglo 
V.  Atchison,  33  Kan.  726,  7  Pac.  550;  RUey 
V.  Boston  Water  Power  Co.,  11  Cush.  (Mass.) 
11;  Nelson  v.  Burt,  15  Mass.  204;  Mooers  v. 
Wait,  3  Wend.  (N.  Y.)  104,  20  Am.  Dec.  667 ; 
Greeley  v.  Stilson.  27  Mich.  153.  Those  cas- 
es not  only  state  the  general  rule,  but  clearly 
show  the  distinction  between  actions  for  in- 
juries to  the  land  or  freehold,  and  those  for 
the  simple  and  unmixed  conversion  of  trees, 
growing  com,  or  cornstalks  cut,  or  sand  or 
earth  dug  therefrom  and  afterwards  con- 
verted, not  as  a  part  of  the  act  of  cutting 
or  digging,  but  as  a  separate  and  distinct 
act  in  itself. 

Discussing  the  question  in  Greeley  v.  Stil- 
son, supra,  and  after  stating  that  actions 
for  trespass  on  land  and  injuries  thereto  are 
local,  and  that  the  testimony  in  an  action 
for  the  trespass  and  one  for  the  conversion 
of  the  timber  or  logs  cut  and  carried  away 
may  be  practically  the  same,  the  court  says: 
"A  difference  has  been  recognized,  however, 
arising  out  of  the  fact  that,  until  the  timber 
has  become  personalty,  by  being  severed 
from  the  soil,  it  is  not  subject  to  conversion, 
and  that  whclhever  it  may  be  moved  in  an 
unmanufactured  form,  whether  in  the  same 
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or  In  another  county,  a  conversion  may  be 
charged  as  taking  place  where  it  is  sold,  or 
otherwise  disposed  of  or  appropriated,  as 
well  as  on  the  first  removal.  Locating  It 
as  no  longer  freehold  when  It  has  become 
personalty,  the  law  distinguishes  actions  for 
its  conversion  from  those  for  the  act  where- 
by it  became  changed  from  realty,  and  puts 
all  suits  on  a  similar  footing  and  makes 
them  transitory.  The  distinction  is  techni- 
cal; but  it  seems  to  be  well  established." 

But  a  further  distinction  has  also  been 
recognized  by  two  courts  of  high  authority, 
one  having  a  code  system  like  ours.  In  Am. 
Union  Telegraph  Go.  v.  Middleton,  80  N.  Y. 
408,  defendant  was  sued  for  cutting  down 
and  converting  telegraph  poles,  and  it  was 
said  by  the  court:  "The  telegraph  poles,  with 
the  wires  and  attachments  thereto,  which, 
it  is  alleged,  were  cut  down  by  the  defendant, 
were  affixed  to  the  soil  of  a  highway,  and 
constituted  a  part  of  the  freehold.  As  they 
could  not  be  cut  down  without  an  entry  on 
the  realty,  and  this  constitutes  a  material 
part  of  tiie  damages,  the  only  action  which 
can  properly  be  brought  is  an  action  of  tres- 
pass quare  clausum  fregit.  This  is  clearly 
manifest;  and  as  such  action  is  local  in  its 
character,  by  the  statute  as  well  as  by  the 
common  law,  it  will  not  Ue  in  this  state, 
where  the  land  is  located  in  another  state. 
Watts'  Adm'rs  v.  Kinney,  23  Wend.  (N.  Y.) 
484.  In  the  case  last  cited  it  was  held  that 
although  the  courts  will  entertain  actions 
which  are  in  their  nature  transitory,  not- 
withstanding they  arise  abroad,  actions  for 
trespass  quare  clausum  fregit,  ejectment,  etc., 
where  the  land  lies  in  a  foreign  country,  can- 
not be  tried  here.  It  is  claimed  that  the  dam- 
age to  the  real  estate  is  not  the  cause  of 
action;  and,  as  the  tortious  acts  were  com- 
mitted upon  the  highway  where  the  defend- 
ant had  a  right  to  be,  there  could  be  no 
trespass  on  the  close.  The  answer  to  this 
position  is  that  the  plaintiff  had  affixed  their 
poles  to  the  realty,  and  the  cutting  away 
of  the  same  was  a  trespass  for  which  dam- 
ages could  only  be  recovered  by  an  action 
quare  clausum  fregit  It  is  also  Insisted 
that  the  gravamen  of  the  complaint  was  for 
carrying  away  and  converting  the  poles  which 
were  severed,  and  were  personal  property  aftp 
er  the  cutting,  even  if  they  were  a  part  of 
the  realty  previously.  It  is  quite  obvious 
that  the  cutting  of  the  poles  and  the  re- 
moval of  them  was  one  continuous  and  un- 
interrupted transaction,  inseparably  connect- 
ed together,  which  constituted  a  single  cause 
of  action  which  cannot  be  divided  into  two 
actions — one  for  the  cutting  and  another 
for  the  conversion.  The  one  was  a  part  of 
the  otber,  and  the  conversion  so  coupled  with 
the  cutting  that  they  were  the  same,  and 
both  of  them  are  thus  made  local.  Howe 
v.  Willson,  1  Denio  [N.  Y.]  181."  In  Ellen- 
wood  V.  Chair  Oo.,  168  U.  S.  105,  16  Sup. 
Ct  771,  80  L.  Ed.  913,  the  alfegations  were 
much  like  those  in  this  case^  and  the  court 


said:  "The  petition  contained  a  single  count, 
alleging  a  continuing  trespass  upon  the  land 
by  the  defendant,  through  its  agents,  and  ita 
cutting  and  conversion  of  timber  growing 
thereon.  This  allegation  was  of  a  single 
cause  of  action,  in  which  the  trespass  upon 
the  land  was  the  principal  thing,  and  the  con- 
version of  the  timber  was  incidental  only, 
and  could  not,  therefore,  be  maintained  by 
proof  of  the  conversion  of  personal  property, 
without  also  proving  the  trespass  upon  real 
estate.  Cotton  y.  United  States,  62  U.  S. 
(11  How.)  229,  13  L.  Ed.  076;  Bames  v.  Pren- 
tice, 8  Cush.  [I^Iass.]  337;'  Howe  v.  Willson, 
1  Denio  [N.  Y.]  181;  Dodge  v.  Colby,  108 
N.  Y.  445  [16  N.  El  7031 ;  Merriman  v.  Mc- 
Cormlck  Harvesting  Machine  Co.,  86  Wis. 
142  [56  N.  W.  743].  The  entire  cause  of 
action  was  locaL" 

The  court  said  In  'Bmerson  t.  Turner,  su- 
pra: "In  Jacks  ▼.  Moore,  the  complaint  al- 
leged that  the  defendant  entered  upon  the 
land  and  cut  the  timber  growing  thereon, 
and  otherwise  injured  the  same,  to  the  plain- 
tiff's damage  $200.  That  was  for  a  trespass 
upon  the  land  and  injury  to  it  But  such 
is  not  the  nature  of  this  suit  It  is  simply 
a  suit  for  the  value  of  the  timber  which  ap- 
pellee alleged  belonged  to  him,  and  which 
his  agtfit,  appellant,  had  converted  to  his 
own  use.  There  is  no  allegation  that  the 
land  itself  was  injured  or  damaged,  or  that 
appellant  had  trespassed  thereon  in  order  to 
convert  the  timber.*'  The  action  was  prop- 
erly held  to  be  transitory,  and  not  local  to 
the  county  where  the  trees  were  cut  from 
the  land. 

Considering  this  question  incidentally  in 
Williams  v.  Lumber  Co.,  154  N.  C.  306,  at 
page  309,  7Q  S.  E.  631,  at  page  632  (Ann. 
Oas,  1912A,  917),  for  the  purpose  of  deter- 
mining the  rule  for  the  measure  of  damages, 
Justice  AUen  said:  "We  think  this  conflict 
of  authority  probably  had  its  origin  in  the 
different  forms  of  action  at  common  law, 
and  (can  be  referred)  to  the  distinctions  be* 
tween  the  actions  of  trover  and  conversion, 
trespass  de  bonis  aiqK>rtatis,  and  trespass 
quare  clausum  fregit  If  one  entered  upon 
the  land  of  another  and  cut  trees  thereon, 
the  owner  of  the  land  and  of  the  trees  bad 
his  election  at  common  law  to  sue  in  trover 
and  conversion  or  in  trespass  de  bonis  as- 
portatls  for  the  value  of  the  trees,  or  in  tres- 
pass quare  clausum  fregit  for  injury  to  tbs 
freehold,  the  land,  or  to  the  possession  of  it" 
After  quoting  this  passage  in  the  case  of 
Brady  v.  Brady,  77  S.  B.  236,  decided  at  this 
term  and  directly  referring  thereto,  the  same 
learned  Justice  said:  **The  first  two  of  these 
actions  are  transitory,  and  the  last  local 
If  the  owner  elects  to  sue  for  the  recovery 
of  damages  to  the  land,  he  must  allege  a 
trespass,  but  can  waive  the  trespass,  considtf 
the  trees  as  personalty  after  severance  from 
the  land,  and  sue  for  tiie  wrongful  conversion 
or  wrongful  carrying  away  of  the  trees,  in 
which  ev^t  he  would  recover  th^  vmloA 
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The  reason  the  action  quare  clausum  freglt 
is  local  is  that  the  injury  to  the  land  can  only 
be  done  on  the  land:  and  the  other  actions 
are  transitory  because  the 'trees,  after  sever- 
ance, may  be  carried  away  and  converted 
elsewhere."  He  then  quotes  and  comments 
npon  what  is  said  In  McGonigle  y.  Atchi- 
son, supra^  as  to  the  different  forms  of  action 
available  to  a  i^alntiff  at  conmion  law ;  tres- 
pass quare  clausum  freglt ;  trespass  de  bonis 
asportatis;  trover  for  tfie  conversion  of  the 
severed  product ;  detinue  or  replevin  and  as- 
sumpsit for  money  had  and  received,  if  the 
trespasser  had  sold  the  property.  There  is 
another  significant  statement  by  tiie  court  in 
that  case,  which  fully  accords  with,  our  de- 
cisions to  this  effect:  "If  the  facts  show  a 
cause  of  action  in  the  nature  of  trespass  de 
bonis  asportatis,  or  trover,  then  the  action 
is  certainly  transitory;,  but,  if  they  show 
only  a  cause  of  action  in  the  nature  of  tres- 
pass quare  clausum  freglt,  then  the  action 
in  admittedly  local.  ♦  ♦  ♦  He  (the  plain- 
tiff) seemB  to  waive  all  t2ie  wrongs  and  in- 
juries done  with  reference  to  his  real  estate 
and  to  his  possession  thereof,  provided  the 
digging  and  the  removal  of  the  sand  was 
any  injury  to  either,  and  sues  only  for  the 
value  of  the  sand  which  was  converted.  We 
think  it  is  true,  as  Is  claimed  by  the  defend- 
ant, that  the  petition  states  facts  sulflcient 
to  constitute  a  cause  of  action  in  the  nature 
of  trespass  quare  clausum  freglt;  but  it  al- 
so states  facts  sufficient  to  constitute  a  cause 
of  action  in  the  nature  of  trespass  de  bonis 
asportatis,  and  of  trover;  and  we  think  the 
plaintiff  may  recover  upon  either  of  these 
latter  causes  of  action,  for  they  are  unques- 
tionably transitory.  All  the  old  forms  of  ac- 
tion are  abolished.  We  now  have  no  action 
of  trespass  quare  clausum  freglt,  nor  of 
trespass  de  bonis  asportatis,  nor  of  trover; 
but  only  one  form  of  action,  called  a  civil 
action.  And  under  such  form  of  action  all 
dvll  actions  must  be  prosecuted;  and  all 
that  is  necessary  in  order  to  state  a  good 
cause  of  action  under  this  form  is  to  state 
the  facts  of  the  case  in  ordinary  and  concise 
language,  without  repetition.  When  the 
plaintiff  has  stated  the  facts  of  his  case,  he 
will  be  entitled  to  recover  thereon  just  what 
such  fiacts  will  authorize.  We  now  look  to 
the  substance  of  things,  and  not  merely  to 
forms  and  fictions.  If  the  facts  stated  by 
the  plaintiff  would  authorize  a  recovery  un- 
der any  of  the  old  forms  of  action,  he  will 
still  be  entitled  to  recover,  provided  he  proves 
the  facts.  If  the  facts  stated  would  author- 
ize one  or  two  or  more  kinds  of  relief,  he  may 
then  elect  as  to  which  kind  of  relief  he  will 
obtain;  and  the  prayer  of  his  petition  will 
generally  Indicate  his  election.  And  if  one 
kind  of  relief  is  beyond  the  jurisdiction  of 
the  court,  and  the  ot^er  within  such  jurisdlc- 
tioii«  the  plaintiff  may  elect  to  receive  that 
kind  of  relief  which  is  within  the  jurisdic- 
tion of  the  court  When  the  sand  was  sev- 
ered from  ths  real  estate,  it  became  personal 


proi>erty ;  but  the  title  to  the  same  was  not 
changed  or  transferred.  It  still  remained 
in  the  plaintiff.  He  still  owned  the  sand, 
and  had  the  right  to  follow  it  and  reclaim  It 
into  whatever  jurisdiction  it  might  be  taken. 
He  could  recover  it  in  an  action  of  replevin 
(Richardson  v.  York,  14  Me.  216;  Harlan  v. 
Hari^n,  15  Pa.  507  [53  Am.  Dec.  612] ;  Hal- 
leek  V.  Mixer,  16  Oal.  574),  or  he  could  main- 
tain an  action  in  the  nature  of  trespass  de 
bonis  asportatis,  for  damages  for  its  unlaw- 
ful removal  (Wadleigh  v.  Janvrin,  41  N.  H. 
503,  520  [77  Am.  Dec.  780] ;  Bulkley  ▼.  Dol- 
beare,  7  Ooxau  232),  or  he  could  maintain  an 
action  in  the  nature  of  trover,  for  damages 
for  its  conversion,  if  it  were  in  fact  converted 
(Tyson  V.  McQulneas,  25  Wis.  656;  Whldden 
V.  Seelye,  40  Me.  247,  255,256  [63  Am.  Dec. 
661] ;  Riley  v.  Boston  W.  P.  Co..  65  Mass.  [11 
Gush.]  11 ;  Nelson  v.  Burt,  15  Mass.  204 ;  For- 
syth V.  Wells,  41  Pa.  291  [8  Am.  Dec.  617]; 
Wright  V.  Guier.  9  Watts  [Pa.]  172  [36  Am. 
Dec.  108] ;  Mooers  v.  Wait,  3  Wend.  [N.  Y.] 
104  [20  Am.  Dec.  667]),  or  he  could  main- 
tain an  action  in  the  nature  of  assumpsit 
for  damages  for  money  had  and  received, 
if  the  trespasser  sold  the  projperty  and  re- 
ceiv^ed  money  therefor  (Powell  v.  Rees,  7 
Ad.  &  li.  426 ;  Whldden  v.  Seelye,  40  Me.  255 
[63  Am.  Dec.  661];  Halleck  v.  Mixer,  16 
Gal.  574)."  , 

[4]  We  may  add  that  relief  is  now  admin« 
Istered  upon  the  allegations  fairly,  reason- 
ably, and  even  liberally  construed  in  aid  of 
the  pleader,  without  regard  to  the  form  of 
the  prayer,  or  even  if  there  is  no  prayer 
corresponding  with  the  allegations,  or  one 
that  misconceives  the  remedy.  Vorhees  v. 
Porter,  134  N.  C.  591,  47  S.  B.  31,  65  L.  R.  A. 
736.  But  while  technical  accuracy  is  not  de- 
manded, we  have  not  abolished  all  the  rules 
of  pleading,  for  the  Code  requires  clearness 
and  conciseness  in  the  allegations  so  as  to 
evolve  the  real  issue.  If  a  plaintiff  sues  for 
one  thing,  we  cannot  give  him  another  and 
different  thing.  Blackmore  v.  Winders,  144 
N.  C.  215,  56  S.  B.  874.  If  he  sues  for  a  con- 
tinuous injury  to  his  land,  we  should  not 
give  him  a  judgment  for  anything  not  em- 
braced by  his  allegations.  If  his  pleading 
is  ambiguous,  it  may  be  amended  so  as  to 
make  it  certain.  Revisal,  {  496.  Testing  the 
complaint  in  this  case  by  these  principles,  we 
think  plaintiff  intended  to  sue  for  a  trespass 
on  its  land  in  Tyrrell  county;  and  the  alle- 
gation of  a  conversion,  as  was  said  in  El- 
lenwood  v.  Chair  Co.,  supra,  and  Telegraph 
Co.  V.  Middleton,  supra,  was<  Inserted  in  ag- 
gravation of  damages.  Sure  it  is  that  plain- 
tiff does  sue,  at  least  in  part,  for  a  pure 
trespass  and  injury  to  the  freehold,  in  so 
many  words ;  and  actions  requiring  different 
places  of  trial  cannot  be  joined.  Revisal,  t 
469  (7).  But  if,  by  the  most  liberal  construc- 
tion, we  can  find  an  allegation,  if  properly 
made,  upon  which  an  action,  in  the  nature 
of  trover  for  a  conversion  of  the  trees,  can 
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be  based,  we  should  set  aside  the  order  of 
the  court  as  erroneous  and  remand  the  case, 
80  that  the  parties  may  amend  or  replead; 
and  we  believe  this  to  be  the  just  and  safe 
course  to  pursue,  and  one  at  least  In  accord 
with  the  more  modem  and  practical  system 
of  pleading  and  procedure. 

[6]  But,  before  doing  so,  we  refer  to  an- 
other aspect  of  this  case  that  may  be  worthy 
of  attention*  The  defendant  is  a  foreign 
corporation,  and  so  is  the  plaintiff;  both 
having  their  places  of  business  in  their  domi- 
cile of  origin,  the  state  of  Virginia,  as  the 
complaint  alleges.  It  does  not.  appear  in  the 
case  that  defendant,  being  a  foreign  corpora- 
tion, "usually  did  business"  tn  Wake  county, 
or  that  it  had  any  property  therein,  or  that 
the  plaintiff  resides  in  said  county.  The  im- 
plication is  that  none  of  these  facts  existed, 
and,  if  so,  the  Revisal,  (  423,  may  require 
that  the  action  should  be  tried  in  Tyrrell 
county,  where  the  cause  of  action  arose. 

[6]  As  is  said  in  the  cases  above  dted, 
plaintiff  must  elect  whether  to  sue  In  tort, 
for  the  trespass  or  for  the  conversion,  or,  if 
the  trees  have  been  sold,  in  assumpsit  for 
money  had  and  received  to  its  use,  where 
the  question  of  venue  is  involved.  The  plain- 
tiff should  be  permitted  to  amend  its  com- 
plaint, if  in  its  judgment  an  amendment  will 
avail  anything  in  view  of  the  provisions 
of  Revisal,  (  423;  and  the  defendant  should 
have  the  like  privilege  of  amending  the  affi- 
davit, upon  which  its  motion  for  removal  is 
based,  if  so  advised  to  do,  so  that  the  facts, 
under  Revisal,  (  423,  may  appear  more  clear- 
ly and  not  merely  by  inference.  We  do  not 
intend  to  say  that  causes  of  action  in  tort 
and  in  contract  may  not  be  joined,  for  they 
may  be  under  the  provisions  of  Revisal,  f 
469;  but  under  that  section  and  subsection 
they  must  belong  to  one  of  the  classes  enu- 
merated in  section  469,  must  affect  all  par- 
ties, must  be  separately  stated,  '*and  must 
not  require  different  places  of  trial."  Plain- 
tiff cannot  deprive  defendant  of  the  right  to 
have  a  local  cause  of  action  tried  in  the 
proper  county,  or  change  the  venue  to  the 
prejudice  of  the  defendant  and  against  his 
will,  by  uniting  two  causes  of  action  having 
different  venues.  This  does  not  apply  to  ac- 
tions for  foreclosure  of  mortgages.  Defendant 
would  have  the  right  to  demur  for  misjoind- 
er; but  this  right  cannot  be  exercised  until 
after  he  moves  to  change  the  venue,  as  the 
latter  motion  must  come  before  pleading  to 
the  merits.  Revisal,  §  425.  Where  causes  of 
action  have  been  improperly  joined,  and 
there  is  no  waiver  by  failing  to  demur  upon 
this  ground,  the  court  may  order  the  action 
to  be  divided  upon  demurrer  (Revisal,  §  476) ; 
and  we  do  not  see  why  this  should  not  be 
done,  when  they  have  been  improperly 
joined,  because  triable  in  different  places, 
if  there  Is  a  motion  in  due  time  to  remove  to 
the  proper  county  and  before  a  demurrer  is 


due  in  the  regular  course  of  pleading.  But 
all  that  has  been  thus  said  is  subject,  of 
coarse,  to  the  provisions  of  Revisal,  {  423, 
if  ultimately  found  to  be  applicable.  The 
court  may  still,  in  its  discretion,  entertain 
a  motion  to  change  the  venue  under  Revisal, 
f  425. 

[7]  There  is  no  sufficient  allegation  of  a 
breach  of  the  covenant  of  warranty,  as  it 
does  not  appear  that  there  has  been  an 
ouster  or  eviction  under  a  superior  title. 
Britton  v.  Ruffln,  123  N.  G.  67,  31  8.  B.  271; 
Wiggins  v.  Pender,  132  N.  a  636,  44  &  B. 
362,  61  L.  R.  A.  772;  Qrlflln  v.  Thomas,  128 
N.  O.  310,  38  S.  E.  903. 

The  order  is  set  aside  and  the  case  re- 
manded for  the  purposes  aforesaid,  and  the 
case  will  further  proceed  in  the  court  below 
in  accordance  with  law. 

Brror. 

aa  N.  c.  62S) 

PENNY  V.  ATLANTIC  CJOAST  LINE  R.  OO. 

(Supreme  Court  of  North  Carolina.    Alarch  26, 

1913.) 

1.  AppbaIi   and    Ebbob    ({    1195*)— liAW    of 
Case. 

Where  the  evidence  on  a  new  trial  is  iden- 
tical wiUi  that  of  the  previous  trial,  the  deter- 
mination of  the  appellate  court  that  there  was 
no  evidence  of  negligence  on  the  part  of  one  of 
defendant's  servants  is  conclusive,  and  the  is- 
sue whether  that  servant  was  negligent  should 
not  be  submitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4661-4665;  Dec  Dig.  S 
1195.*] 

2.  Tbial  (§  252*)  —  iNSTBUcnoNB  —  Applica- 
bility TO  Evidence. 

In  an  action  against  a  railroad  company 
for  damacfes  for  failure  to  protect  plaintiff,  who 
was  shot  in  a  fight  between  third  persons,  where 
there  was  no  evidence  that  the  baggagemaster 
was  in  any  way  negligent  in  giving  a  pistol  to 
one  of  the  belligerents,  the  submission  of  the  is- 
sue of  his  negligence  was  misleading  when 
taken  in  connection  with  the  charge  on  the 
issue  of  the  negligence  of  the  conductor,  which 
told  the  Jury  tibat,  if  the  employes  of  the  de- 
fendant or  either  of  them  could  have  prevented 
plaintiff  from  being  injured,  it  was  liable. 

[Ed.  Note.-~For  other  cases,  see  TriaL  C^nt 
Dig.  §§  505,  596-612;  Dec.  Dig.  {  252.«] 

3.  Damages  (t  69*)— Iittebest— Pebsonal  In- 

JUBCES. 

No  interest  Is  recoverable  on  the  damages 
awarded  in  actions  for  personal  injuries  because 
the  measure  of  damages  is  in  large  measure  dis- 
cretionarv  with  the  jury,  and  the  amount  is  un- 
liquidated until  trial. 


[Ed.   Note.— For    other  cases,   « 
Cent.  Dig.  SS  137-140;    DeaDig.  ^  69.*] 

Clark,  CL  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Han- 
over County;  Carter,  Judge. 

Action  by  B.  F.  Penny  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

These  issues  were  submitted  to  the  jury: 
*'(1)  Was  the  defendant  guilty  of  negli- 
gence .in  respect  to  the  conduct  of  the  con- 
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ductar  Oarmon,  which  was  a  proximate 
cause  of  the  plaintiffs  injury,  as  alleged  in 
the  complaint?    Answer :   Yes. 

"(2)  Was  the  defendant  guilty  of  negli- 
gence in  respect  of  the  conduct  of  Tan  Am- 
ringe,  the  baggagemaster,  which  was  a  prox- 
imate cause  of  the  plaintilTs  injury,  as  al- 
leged in  the  complaint?    Answer:  


**i 


'(8)  Did  the  plaintiff,  by  his  own  negli- 
gence, contribute  to  his  own  injury,  as  alleged 
in  the  answer?    Answer:  No. 

'*(4)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?  Answer:  Six  thousand 
dollars,  with  6  per  cent  interest  from  date 
of  his  injury." 

From  the  judgment  rendered,  the  defend- 
ant appealed. 

€reo.  B.  Elliot,  Geo.  Rountree,  and  Davis 
&  Davis,  all  of  Wilmington,  for  appellant 
E.  K.  Bryan,  M.  Bellamy,  and  A.  J.  Marshall, 
all  of  Wilmington,  for  appellee. 

BROWN,  J.  This  case  was  before  us  at  a 
former  term  (153  N.  C.  298,  69  S.  B.  238,  82 
L.  R,  A.  [N.  S.]  1209),  and  the  facts  are  fully 
stated  in  the  opinion  of  the  court  It  is  un- 
necessary to  restate  them.  The  evidence  set 
out  in  the  present  record  is  substantially  the 
same  as  on  the  former  trial.  His  honor  saw 
fit  to  submit  issues  different  from  the  usual 
issues  in  personal  injury  cases,  and  different 
from  those  submitted  on  the  former  trial. 

[1 , 2]  The  submission  of  the  second  issue, 
relating  to  the  conduct  of  Van  Amringe,  al- 
though unanswered,  was  calculated  to  mis- 
lead the  jury  and  to  draw  their  attention  to 
a  matter  which  the  opinion  of  this  tourt 
held  not  to  bear  on  the  liability  of  the  de- 
fendant In  the  former  opinion  (153  N.  0. 
298,  69  S.  B.  238,  32  L.  R.  A  [N.  S.]  1209). 
this  court  specifically  held  that  there  was 
np  evidence  of  negligence  upon  the  part 
of  Van  Amringe,  the  baggagemaster;  that 
there  is  no  evidence  that  Van  Amringe  knew, 
or  had  reason  to  believe,  that  *La  Motte 
borrowed  the  pistol  for  an  unlawful  purpose. 
We  held  that  "the  act  of  Van  Amringe  in 
lending  the  pistol  to  La  Motte  was  not  the 
proximate  cause  of  the  Injury  to  plaintiff, 
which  was  caused  by  a  stray  bullet  fired 
from  Calloway's  pistol."  We  further  said: 
*^*TheTe  is  in  legal  parlance  no  direct  causal 
connection  between  the  act  of  Van  Amringe 
in  loaning  the  pistol  and  the  unforeseen  ac- 
cidental injury  to  plaintiff  by  Galloway." 
We  held  then,  and  we  hold  now,  that  there 
is  some  evidence  of  negligence  offered  by 
plaintiff  upon  the  part  of  the  conductor  Gar- 
oadn  which  should  be  submitted  to  the  jury, 
and  therefore  the  motion  to  nonsuit  was 
properly  denied.  But  there  is  no  evidence 
tiiat  any  other  employ^  of  defendant  upon 
ttiat  train  was  guilty  of  negligence  and  could 
have  prevented  the  injury  to  plaintiff  and 
failed  to  do  it  The  case  is  properly  made 
to  turn  on  the  conduct  of  Carmon. 

Nevertheless,  and  notwithstanding  our  for- 


mer opinion,  his  honor  saw  fit  to  charge  the 
jury  as  follows:  "If  the  jury  find  from  the 
evidence,  by  its  greater  weight,  that  the 
employes  of  the  defendant  or  either  of  them, 
could  by  the  exercise  of  the  highest  degree 
of  practical  care  and  human  foresight  after 
they  discovered  a  shooting  was  about  to  take 
place  at  its  station,  have  prevaited  the  plain- 
tiff from  being  injured,  even  though  the  de- 
fendant's employ^  did  not  bring  on  the  diffi- 
culty, and  the  jury  shall  further  find  that 
the  failure  to  exercise  such  care  and  fore- 
sight was  the  proximate  cause  of  the  plain- 
tifiTs  injury;  then  the  Jury  should  answer 
the  first  issue  'Yes.'  '* 

The  first  issue  properly  confines  the  negli- 
gence, upon  which  plaintiff's  cause  of  action 
depends,  to  the  conduct  of  Carmon;  yet  his 
honor,  by  inserting  in  his  charge  the  words 
"or  either  of  them,"  plainly  permitted  the 
jury  to  consider  and  pass  on  the  conduct  of 
Van  Amringe  and  every  other  employ^  on 
the  train  under  that  issue.  This  was  in  con- 
tradiction, not  only  of  the  former  opinion 
of  this  court  but  at  variance  with  the  issue 
as  submitted  and  formulated  by  the  judge. 
This  was  error. 

His  honor  further  charged  that:  ''The 
plaintiff  further  contends  that  La  Motte 
was  in  the  wrong;  and  the  plaintiff  con- 
tends that  Van  Amringe  had  no  reasonable 
ground  to  believe  that  La  Motte  was  in  the 
right;  and  the  plaintiff  contends  that  Van 
Amringe  did  not  act  with  reasonable  pru- 
dence in  handing  the  pistol  to  an  enraged 
man  without  knowing  whether  there  was  any 
occasion  for  him  to  have  the  pistol."  A 
considerable  portion  of  his  honor's  elaborate 
remarks  to  the  jury  relates  to  the  alleged 
negligence  of  Van  Amringe,  and  thus  he  in- 
jected into  the  case  an  element  of  negligence 
which  we  had  held  was  foreign  to  it  This 
was  highly  injurious  to  defendant  and  was 
calculated  to  mislead  the  jury.  It  is  the 
duty  of  a  trial  judge  to  follow  the  decisions 
of  the  appellate  court  especially  when  made 
in  the  cause  he  is  trying,  whether  he  ap- 
proves them  or  not 

[3]  His  honor  instructed  the  Jury  that  they 
could,  if  they  saw  fit  allow  interest  on  the 
damages  from  the  date  of  the  accident  which 
occurred  on  September  18,  1898.  We  are 
unable  to  find  any  authority  in  text-books 
or  decided  cases  sustaining  such  ruling. 

In  reference  to  damages  for  personal  inju- 
ries, it  has  been  uniformly  and  repeatedly 
held  that  the  jury  may  not  aUow  interest 
It  is  different  in  respect  to  torts  committed 
in  the  destruction  of  property,  and  for  very 
good  reasons.  Harper  v.  Railroad,  77  S.  E. 
415,  and  cases  cited,  at  present  term.  Am. 
St  Eng.  Eiua  states  the  rule  to  be  that  inter- 
est is  not  recoverable  on  the  damages  award- 
ed in  actions  for  torts  to  the  person,  because 
the  damages  in  such  cases  are  in  large  meas- 
ure discretionary  with  the  jury,  and  are  not 
ascertainable  with  reference  to  a  pecuniary 
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standard.  Volume  16,  p.  1082,  dtlng  many 
cases  from  Maine,  New  York,  Pennsylyanla, 
Tennessee,  Texas,  Utah,  Georgia,  and  otitier 
appellate  courts.  Washington  R.  R.  Go.  v. 
Harmon,  147  U.  S.  571.  13  Sup.  CL  557,  37 
L.  Ed.  284;  McMurtry  y.  Railroad,  84  Ky. 
462,  1  S.  W.  815;  Louisville,  etc.,  R.  R  v. 
Sharp,  91  Ky.  411,  16  S.  W.  86.  To  the  same 
effect  is  22  Cyc.  p.  1500. 

The  unlTersal  principle  deduced  from  all 
the  precedents  is  that  a  personal  injury  does 
not  create  a  debt,  and  does  not  become 
one  until  it  is  Judicially  ascertained,  and  that 
it  is  error  for  the  court  to  tell  the  Jury  that 
they  may  allow  Jnterest  on  the  damages 
awarded.  We  do  not  find  a  single  dissenting 
case  to  that  proposition.  The  following  addi- 
tional cases  fully  sustain  it:  Sargent  r, 
Hampden,  38  Me.  581;  Ratteree  v.  Chapman, 
79  Ga.  574,  4  S.  E.  68^;  Railroad  r.  Young, 
81  Ga.  397,  7  S.  B.  912,  12  Am.  St  Rep.  320; 
Railroad  v.  Wallace,  91  Tenn.  35,  17  S.  W. 
882,  14  L.  R.  A.  548;  Texas,  etc.,  R.  Go.  v. 
Carr,  91  Tex.  332,  43  8.  W.  18;  Costello  v. 
D.  C.,  21  D.  C.  (10  Mackey)  508;  Bu  T.  &  H.  K, 
Ide  V.  Boston  &  Maine  R.  R.,  83  Vt  66,  74 
Atl.  401  (1909);  Jacobson  v.  Gypsum  Co.,  150 
Iowa,  330,  130  N.  W.  122  (1911);  Cochran 
V.  Boston,  211  Mass.  171,  97  N.  E.  1100,  39 
L.  R.  A.  (N.  S.)  120;  111.  Cent  R.  &  v.  Read, 
37  111.  484,  87  Am.  Dea  260. 

In  the  case  of  Cochran  y.  City  of  Boston, 
supra,  the  latest  case  on  the  subject,  it  is 
said  that  interest  may  not  be  considered  in 
determining  the  amount  of  damages  for  per- 
sonal injury,  and  the  reason  for  the  rule  is 
clearly  and  forcibly  stated  as  follows:  "The 
rule  in  substance  adopted  in  these  cases  Is 
that,  while  interest  Is  not  allowed  as  matter 
of  right,  the  time  for  which  the  plaintiff  has 
been  kept  out  of  the  use  of  his  property,  or 
the  damage  occasioned  by  the  wrong  of  the 
defendant  may  be  considered,  and  an  amount 
not  exceeding  the  legal  rate  of  interest  may 
be  Included  therefor  in  the  yerdict  if  neces- 
sary in  order  to  giye  adequate  compensation. 
This  principle  is  applicable  to  cases  where 
there  has  been  a  definite  injury  to  specific 
property.  The  reason  is  tliat  stated  by  C^hief 
Justice  Shaw  in  Parks  y.  Boston  [Mass.]  15 
Pick.  198,  in  laying  down  the  rule  for  the 
computation  of  Interest  where  property  la 
taken  by  eminent  domain.  The  injury  occurs 
and  is  finished  in  its  results  on  a  particular 
day,  and  can  then  best  be  ascertained,  and 
exact  Justice  would  be  done  by  a  contempo- 
raneous determination  of  the  loss.  An  action 
for  personal  injuries  is  essentially  different 
in  its  nature.  The  damages  are  not  complete 
and  ended  on  the  day  of  the  accident  but 
continue  for  a  greater  or  less  period  there- 
after. The  extent  and  magnitude  of  the  in- 
Jury  are  not  infrequently  unappreciated  and 
incapable  of  reasonable  ascertainment  on  the 
day  it  is  received.  Its  degree  of  permanence 
is  often  deceptive  at  the  first,  and  commonly 
the    determination   of   conditions    requisite 


for  recovery  is  materially  assisted  by  the 
perspective  of  time.    The  most  helpful  aids 
in  learning  the  nature  and  degree  of  actual 
injury  may   be  events  occurring  after  the 
event  complained  of.    There  is  no  fixed  stand- 
ard by  which  the  compensation  to  be  award- 
ed can  be  measured.    Its  general  roles  have 
been  stated  many  times.    The  sum  of  money 
fixed  upon  must  be  such  as  fairly  compen- 
sates the  injured  person  for  the  loss  of  time, 
the  physical  pain,  and  the  mental  suffering, 
both  that  undergone  in  the  past  and  likely 
to  occur  in  the  future,  and  also  money  rea- 
sonably expended,  and  to  be  expended,  in 
assuaging  pain  and  in  restoration  to  health. 
Elements  that  are  past,  and  also  those  which 
are  to  come,  must  be  considered.    Most  of 
them  are  not  capable  of  mathematical  com- 
putation.   They  can  be  settled  only  by  the 
sound  Judgment  and  conscience  of  the  tri- 
bunal by  which  they  are  assessed,  and  they 
are  peculiarly  within  its  province.    The  dam- 
ages are  to  be  determined,  moreover,  as  of 
the  day  of  the  trial.     It  is  apparent  that 
interest  or  considerations  akin  to  interest 
have  ho  place  in  an  inquiry  of  this  sort    In- 
terest is  compensation  for  the  use  of  money 
which  is  due.     But  the  money   which  the 
wrongdoer  is  required  by  law  to  pay  for  the 
future  suffering,  expense,  or  loss  of  time  of 
one  whom  he  has  injured  is  not  due  until 
Judgment  Is  made  up.    It  is  not  a  debt  <uid 
does  not  become  a  definite  obligation  until 
a  verdict  or  finding  has  been  finally  entered. 
It  is  composed  of  divers  elements,  together 
making  up  a  gross  sum,  many  of  which  may 
not  have  sprung  Into  being  on  the  day  when 
the  tort  was  coumiitted,  although  directly 
traceable  to  it  as  a  cause.    If  interest  were 
properly  chargeable  on  that  which  has  al- 
ready accrued,  discount  should  be  allowed 
upon  that  which  relates  to  the  future.    Such 
a  method  of  computing  damages  would  be 
wholly  impracticable.    Tlie  amount  of  dam- 
ages recoverable  in  actions  of  this  sort  &> 
well  as  those  under  certain  branches  of  the 
employers'   liability    act   and   under   penal 
statutes  for  causing  death,  is  limited  to  def- 
inite amounts.     Plainly  no  interest  can  be 
allowed  in  instances  of  maximum  injory.** 
See,  also,  8  Sedgwick  Dam.  (8th  EA.)  i  4Sl 
et  seq.,  and  cases  cited. 

In  a  very  able  and  elaborate  opinion,  re- 
ferring to  the  rule  of  damage  in  personal 
injury  cases,  the  Supreme  Court  of  Tennessee 
says:  '*As  this  sum  in  gross  includes  all  tbe 
compensation  which  is  requisite  to  recover 
for  pain,  suffering,  and  disability  to  date  of 
Judgment  and  prospectively  beyond,  it  is  in- 
tended to  be  and  is  the  full  measure  of  re- 
covery, and  cannot  be  supplemented  by  tbe 
new  element  of  damages  for  the  detention  of 
this  sum  from  the  date  of  the  injury.  Tbe 
measure  of  damages  being  thus  fixed,  it  is  ex- 
pected that  in  determining  it  Juries  and 
courts  will  make  the  sum  given  in  gross  a 
fair  and  Just  compensaticm,  and  one  In  faU 
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of  amount  proper  to  be  given  when  rendered, 
whether  soon  or  late  after  the  Injury,  as,  If 
given  soon,  it  looks  to  continuing  suffering 
and  disability,  Just  as,  when  given  late,  it 
includes  that  of  the  past  It  is  obvious  that 
damages  could  not  be  given  for  pain  and  suf- 
fering and  disability  experienced  on  the  very 
day  of  trial,  and  then  Interest  added  for 
years  before." 

In  Railroad  v.  Young,  81  Ga.  397,  7  S.  B. 
912.  12  Am.  St  Rep.  320,  the  Supreme  Court 
of  Georgia,  In  a  forcible  opinion  by  CSiief 
Justice  Blackley,  says:  **To  add  Interest  In 
discretionary  damages  is  to  multiply  uncer- 
tainty by  certainty;  the  indefinite  by  the 
definite ;  a  mixture  of  incongruous  elements 
which  subjects  one  of  the  parties  to  the  bur- 
den, and  gives  the  other  the  benefit  of  both 
kinds.  If  the  time  of  realizing  discretionary 
damages  is  to  be  considered,  it  should  be  left 
as  one  of  the  terms  of  the  general  problem 
of  damages,  unfixed  like  all  the  rest  of  the 
terms.  The  rate  of  interest,  as  established 
by  law,  has  no  relevancy  to  the  matter. 
Sums  ascertainable  only  by  the  enlightened 
conscience  of  Impartial  Jurors  do  not  bear 
interest  before  verdict  either  as  interest  or 
as  damages,  with  or  without  discretionary 
allowance  by  the  Jury." 

It  is  unnecessary  to  discuss  the  other  as- 
signments of  error,  as  there  must  be  another 
trial,  and  the  errors  complained  of  may  not 
occur  again. 

New  triaL 

HOKE,  J.  (concurring).  I  think  there 
should  be  a  new  trial  of  the  cause  by  reason 
of  misdirection  of  the  court  on  the  first  is- 
sue. His  honor,  being  in  doubt  as  to  how 
far  the  former  rulings  of  the  court  were  an 
estoppel  in  the  present  trial,  and  with  a  view 
of  developing  the  entire  facts,  in  the  laud- 
able endeavor,  no  doubt  to  make  an  end  of 
a  protracted  litigation,  submitted  the  ques- 
tion of  defendant's  responsibility  on  two  is- 
sues, one  having  reference  to  the  conduct  of 
Garmon,  the  conductor,  and  the  second  to 
that  of  Van  Amringe,  the  baggagemaster.  In 
charging  the  Jury  on  the  first  Issue,  that 
referring  to  Garmon,  he  permitted  the  Jury 
to  consider  the  conduct  of  any  other  em- 
ploy6  on  defendant's  train,  which  would  In- 
clude the  conduct  of  Van  Amringe;  and  we 
are  therefore  unable  to  determine  in  what 
aspect  of  the  evidence  the  responsibility  has 
been  fixed  on  defendants,  or  what  exceptions 
are  open  to  defendant  on  the  record,  and  this 
position,  too,  is  In  contravention  of  the  for- 
mer opinion  In  the  cause.  This  was,  no 
doubt  an  inadvertence  on  the  part  of  his 
honor;  but  it  has  operated  to  defendant's 
prejudice  to  a  degree  that  to  my  mind,  con- 
stitutes and  should  be  held  for  reversible 
error.  The  authorities,  too,  favor  the  posi- 
tion that  in  actions  for  personal  injuries, 
Interest  is  not  a  proper  element  of  damages 
to  be  allowed. 


GliARK,  (X  J.  (dissenting).  This  action  be- 
gan in  189S,  and  has  been  pending  15  years. 
In  that  time  the  plaintiff  has  recovered  4 
several  verdicts,  48  Jur^^men  have  unanimous- 
ly decided  in  his  favor,  and  4  superior  court 
Judges,  who  heard  the  evidence,  and  who 
understood  the  surrounding  circumstances  at- 
tendant upon  the  trials,  have  approved  their 
verdicts.  There  ought  now,  in  all  Justice,  to 
be  an  end  of  this  litigation. 

It  is  more  than  doubtful,  if  the  objections 
which  have  been  found  by  this  court  as  to 
these  several  trials  had  been  avoided,  wheth- 
er the  Juries  would  not  have  returned  ex- 
actly the  same  verdicts.  In  some  Jurisdlc-. 
tions,  whether  by  constitutional  provision  or 
by  legislative  enactment  it  is  now  forbidden 
the  appellate  court  to  grant  more  than  one 
new  trial.  This  rule  will  certainly  be  more 
conducive  to  Justice  than  the  present  system, 
as  illustrated  by  a  new  trial  for  the  fourth 
time.  After  so  many  verdicts  in  his  favor, 
and  against  so  powerful  and  Influential  an 
opponent  It  would  be  well  to  disregard  mere 
technical  incorrectness  in  the  charge,  or  other 
technical  errors  in  the  admission  of  evidence, 
since  some  of  these  can  always  be  found, 
as  the  history  of  this  case  shows,  In  all  long 
trials  where  a  cause  Is  hotly  contested. 

It  seems  to  me  that  Justice  requires  that 
technicalities  should  now  be  disregarded,  and 
that  in  the  interest  of  Justice  after  4  verdicts 
in  his  favor,  and  after  16  years  of  litigation, 
the  plaintiff  should  be  allowed  to  rest  upon 
his  hard-earned  victory. 

The  Jury  might  have  estimated  the  dam- 
ages as  of  the  time  of  the  injury,  have  added 
15  years'  interest  flnd  returned  a  lump  sum 
as  their  verdict  It  would  have  been  better 
if  they  had  done  this.  But  it  ought  not 
to  be  held  for  error  that  the  Jury  showed 
us  the  workings  of  their  minds,  and  stated 
their  estimate  of  the  injury  at  the  time  of 
its  occurrence,  and  directed  that  Interest 
from  that  time  to  the  date  when  the  plain- 
tiff should  receive  bis  compensation  should 
be  added. 

In  my  opinion  the  Judgment  should  be  «f- 
firmed. 

(161  N.  0.  57S) 
BROWN  V.  ATLANTIC  COAST  LINE  a  CO. 

(Supreme  Court  of  North  Carolina.    March  26, 

1913.) 

1.  Trial  (I  178*)  —  CoNsinsaATioir  or  Shri- 
DENC&— Construction. 

The  rale  that,  on  motion  for  nonsuit  the 
evidence,  which  makes  for  defendant's  justifica- 
tion or  aefense,  must  be  taken  as  true  applies 
to  a  charge  that  "if  the  evidence  is  to  be  be- 
lieved," or  "the  facts  are  as  testified  to,"  etc., 
and  operates  in  favor  of  any  litigant  whose 
rights  are  adversely  affected,  whether  plaintiff 
or  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  401-403;  Dec.  Dig.  {  17&*] 

2.  Carrisrs  ({  283*)— Carriage  or  Pasbbn- 
GERS— Ditties  of  CoNnncTOR. 

The  conductor  of  a  railway  train,  being 
charged  with  the  duty  of  properly  looking  after 


•For  otner  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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and  protecting  his  passengers,  is  held  to  a  high 
degree  of  care  in  that  respect,  and  in  the  per- 
formance of  that  duty  he  is  to  some  extent 
clothed  with  the  powers  of  a  peace  officer. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1119-1124,  1140,  1141 ;  Dec  Dig. 
I  283.*] 

8.  Cabriebs  (I  820*)--Cabbiagb  of  Pabsen- 
GERS— Action. 

In  an  action  against  a  railway  company 
for  damages  for  an  assaolt  of  its  conductor 
upon  a  passenger,  evidence  ^Wd  to  make  de- 
fendant's claim  of  Justification  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |{  1118,  1126,  1149, 1153. 1160. 1167, 
1179,  1190,  1217,  1233,  1244,  1248,  1315-1325 ; 
Dec.  Dig.  I  320.*] 

4.  TBIAL  (J  178*)— iNSTBUCnONB. 

In  an  action  against  a  carrier  for  damages 
for  an  assault  by  its  conductor  upon  a  passen- 
ger, the  evidence  elicited  on  the  cross-examina- 
tion of  defendant's  witnesses  cannot  be  accepted 
as  the  true  version  in  determining  whether  de- 
fendant was  entitled  to  have  its  defense  present- 
ed to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  401-403 ;    Dec.  Dig.  S  178.*] 

Clark,  C.  J.,  and  Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Fender  Coun- 
ty;   Carter,  Judge. 

Action  by  R.  EL  Brown  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

The  evidence  of  plaintiff  tended  to  show: 
That  on  the  7th  of  I^Iarch,  1910,  he  was  a 
passenger  on  defendant's  train,  having  pur- 
chased and  holding  a  ticket  from  Wilmington, 
N.  C,  to  Rocky  Point  That,  after  the  con- 
ductor had  taken  up  plaintiff's  ticket,  plain- 
tiff went  forward  to  the  smoker  and  was 
again  forced  to  pay  his  fare  under  threat 
of  being  ejected  from  the  train;  the  con- 
ductor insisting  that  no  ticket  or  fare  had 
been  collected  from  plaintiff.  That,  after  a 
verbal  altercation,  the  conductor  left  the 
car,  and  when  the  train  stopped  at  Rocky 
Point,  plaintiff's  destination,  and  as  he  was 
endeavoring  to  alight,  having  some  bundles 
in  one  arm,  and  when  he  stepped  down  on 
the  platform,  he  was  seized  by  the  baggage- 
man, the  porter,  and  another  and  searched 
by  Uie  conductor.  That  plaintiff  was  then 
turned  loose,  and,  in  the  quarrel  that  en- 
sued, the  conductor  called  plaintiff  a  liar. 
Plaintiff  said,  '*You  are  another;*'  and  he 
was  then  knocked  down  and  beaten  and  in- 
jured by  the  conductor,  to  his  great  damage. 

There  was  evidence  offered  by  defendant 
in  denial  of  plaintiff's  right  to  recover,  and, 
on  issues  submitted,  the  following  verdict 
was  rendered: 

"First.  Did  the  defendant  company,  through 
its  employes,  assault  and  beat  the  plaintiff, 
as  is  alleged  in  the  complaint?  Answer: 
Tes. 


««< 


'Second.  Had  the  plaintiff's  contract  of 
carriage  ended  before  he  was  assaulted?  An- 
swer: No. 


"Oniird.  What  damage,  if  any,  is  the  plain- 
tiff entitled  to  recover?    Answer:  ^,000." 

On  the  first  issue  the  court  charged  the 
jury  as  follows:  ''First  Did  the  defendant 
company,  through  its  employes,  assault  and 
beat  the  plaintiff,  as  alleged  in  the  com- 
plaint?" It  is  not  denied  that,  upon  the  in- 
stant of  the  plaintiff  leaving  the  train,  he 
was  seized  and  held  by  authority  and  under 
the  directions  of  the  conductor  for  a  space 
of  a  few  seconds  at  least,  and  that,  while 
being  so  held,  his  person  was  searched  by 
the  conductor  by  his  feeling  on  the  outside 
of  the  pockets  of  the  plaintiff ;  and,  since  in 
the  opinion  of  the  court  the  evidence  fails  to 
disclose  any  legal  justification  for  the  sei- 
zure of  the  plaintiff's  person  and  the  search 
made  at  that  time,  the  court  instructs  the 
jury  that,  if  they  believe  the  evidence,  they 
will  answer  the  first  issue,  "Ye&"  Defend- 
ant excepted. 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed. 

Davis  &  Davis,  of  Washington,  N.  C,  J. 
T.  Bland,  of  Burgaw,  and  H.  L.  Stevens  and 
K.  O.  Burgwln,  both  of  Wilmington,  for  ap- 
pellant R.  G.  Grady  and  Herbert  McClam- 
my,  both  of  Wilmington,  for  appellee. 

HOKE2,  J.  [1]  It  has  be^i  repeatedly  held 
that,  on  motion  to  nonsuit,  the  evidence, 
which  makes  for  defendant's  justification  or 
defense,  must  be  taken  as  true  and  interpret- 
ed in  the  light  most  favorable  to  him.  Deppe 
V.  Railroad,  152  N.  C.  79,  67  &  B.  262; 
Cotton  V.  Railroad,  149  N.  O.  229,  62  S.  B, 
1093.  The  same  rule  is  properly  applied  to 
a  charge^  "If  the  evidence  is  believed,"  or  if 
the  facts  are  as  testified,  etc.,  and  operates 
in  favor  of  any  litigant  whose  rights  are 
adversely  affected,  whether  plaintiff  or  de- 
fendant 

[2,  3]  Applying  the  principle,  while  the  tes- 
timony of  plaintiff,  if  accepted  by  the  jury, 
clearly  established  an  actionable  wrong  on 
the  part  of  the  conductor  and  employes,  for 
which  the  defendant  Is  responsible  (Stanley 

V.   Railroad,   160  N.   O.  ,  76  S.   B.  221, 

Berry  v.  Railroad,  165  N.  C  287,  71  S.  BL 
322,  and  Hutchinson  v.  Railroad,  140  N.  G. 
123,  52  S.  E.  263,  6  Ann.  Cas.  22),  we  think 
there  was  error  in  the  portion  of  his  honor's 
charge  above  excepted  to;  and  upon  this 
feature  of  the  case  also,  and  on  the  entire 
evidence,  the  defendant  Is  entitled  to  have 
the  issue  as  to  Its  liability  referred  to  the 
decision  of  the  jury. 

Upon  this  question,  a  summary  of  the 
plaintiff's  evidence  has  been  heretofore  giv- 
en. On  the  part  of  the  defendant,  there  was 
testimony  tending  to  show  that  plaintiff  had 
not  given  the  conductor  any  ticket,  and  fail- 
ed and  refused  to  exhibit  one  when  asked 
for  it,  claiming  that  his  ticket  had  been  al- 
ready taken  up;  that,  after  discussing  the 
matter,   the  conductor  insisted  on  a  ticket 


*For  otber  casee  see  sAxne  toplo  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Sertee  ft  Rep'r  Indez< 
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or  payment  of  fare  and  compelled  the  pay- 
ment of  the  cash  fare ;  that  his  manner  was 
considerate,  and  that  of  plalntifT  was  Im* 
proper,  and  that  he  showed  signs  of  being 
under  the  Influence  of  whisky;  that,  when 
plaintiff  paid  the  money  to  the  conductor,  he 
told  him  that  he  would  get  even  with  him 
at  Rocky  Point,  two  of  the  passengers  tes- 
tifying that  he  said  this  with  an  oath ;  that 
when  the  conductor  left  the  car,  after  hav- 
ing told  the  plaintiff  he  would  have  to  pay 
or  be  put  off,  or  after  he  had  paid,  two 
passesgers  testified  that  they  saw  plaintiff 
more  something  from  his  hip  pocket  to  the 
front  pocket  of  his  coat,  and  that  the  wlt^ 
ness  took  It  to  be  a  pistol ;  that  the  witness 
Informed  conductor  that  he  had  better  be 
careful,  and  that  he  had  seen  plaintiff  put 
a  pistol  In  his  coat  pocket ;  that  the  conduc- 
tor thanked  him  and,  going  forward  to  the 
baggage  car,  told  the  baggageman  about  It 
and  asked  him  to  come  out  and  watch  out 
for  him  while  he  assisted  the  passengers  In 
getting  off;  that  this  was  done,  and,  as 
plaintiff  came  down  the  steps,  some  of  the 
passengers  called  out,  "Look  out  for  that 
fellow,  he  has  got  a  pistol  ;*'  and,  as  he  got 
off  the  train,  the  baggageman  seized  and 
held  him,  and,  when  the  passengers  were 
helped  off,  the  conductor  went  to  him  and 
searched  him  by  putting  his  hand  over  the 
outside  of  plaintiff's  pockets,  and,  finding 
nothing,  told  the  baggageman  he  had  noth- 
ing, to  turn  him  loose,  and  signaled  the  train 
forward;  that,  as  It  moved  away,  plaintiff 
made  an  assault  on  the  conductor,  struck 
him  and  kicked  him,  and  the  conductor 
struck  him  back  and  In  the  fight  knocked 
plaintiff  down. 

The  oflflcer's  own  evidence  as  to  what  oc- 
curred after  the  fare  was  paid  Is  as  follows : 
"After  we  left  the  water  tank  at  Castle 
Hayne,  he  went  in  front  of  the  platform  In 
the  door  and  conunenced  smoking  cigarettes, 
and  I  told  Brown  it  was  objectionable  to 
smoke  there^  to  come  back  In  the  car;  that 
it  was  against  the  rules  to  ride  on  the  plat- 
form of  the  car.  Brown  said,  *You  have  too 
much  to  say.'  I  told  him  I  was  sorry  he 
took  It  that  way.  Brown  said,  'Well,  that's 
all  right ;  you  made  me  pay  my  fare ;  damn 
you,  I  will  fix  you  when  I  get  to  Rocky  Point 
to-night'  I  said,  'AU  right'  I  then  said, 
*If  you  use  any  more  profanity  In  the  car 
(my  wife  was  within  a  few  feet  of  him,  and 
several  other  ladles)  you  won't  go  to  Rocky 
Point;'  and  I  then  passed  on.  Just  before 
getting  to  Rocky  Point,  I  went  to  my  bag- 
gagemaster  myself  and  told  him  a  fellow 
back  there  said  he  was  going  to  fix  me  when 
I  got  to  Rocky  Point,  so  I  would  rather  not 
have  any  trouble  with  him;  that  I  did  not 
care  to  hurt  him  while  I  am  assisting  pas- 
sengers off;  and  *I  would  be  glad  if  you 
would  put  on  your  civilian  coat  and  hat  and 
come  and  watch  out  for  me ;'  and  he  did  it ; 
and,  as  the  passengers  started  disembarking, 
several  of  them. run  out  and  said,  'Look  out 


for  that  fellow ;  he  has  got  a  pistol ;'  and  he 
Jumped  off  the  train,  and  Johnson  grabbed 
him  and  held  him  until  I  assisted  the  pas- 
sengers off,  and  I  went,  to  him  and  searched 
him,  and  I  did  it  for  the  safety  of  myself 
and  the  other  passengers  around.  In  search- 
ing, I  simply  put  my  hands  over  his  pockets 
on  the  outside  and  slapped  them.  I  said, 
'He  has  no  pistol,  turn  him  loose;'  and  I 
signed  the  train  ahead,  and  the  train  started, 
and  as  I  got  out  he  rushed  up  and  hit  me, 
and  I  turned  around  to  defend  myself.  He 
was  close  by^  and  I  simply  shoved  him  off 
and  said,  'You  go  on ;  I  don't  want  to  have 
any  trouble  with  you.'  Brown  said  h4  would 
go  nowhere,  'You  danm  scoimdrel,  you  made 
me  pay  my  fare;'  and  he  then  knocked  my 
cap  off  about  10  feet  and  came  back  at  me  a 
second  time.  I  had  a  lantern  (I  only  have 
one  hand  that  I  can  use),  and  he  came  back 
at  me  with  a  rush  and  kicked  me  and  tried 
to  hit  me  again.  I  defended  myself,  and  he 
kept  right  on  fighting,  and  I  finally  got  one 
lick  at  him  and  knocked  him  down  and  got 
on  the  train  and  left  I  hit  him  with  my 
fist  I  did  not  knock  him  down  when  I  hit 
him  with  the  lantern,  nor  break  the  lantern. 
The  bottom  fell  out  of  the  lantern,  and  the 
porter  picked  it  up,  and  I  used  It  from  there 
to  Rocky  Point" 

Upon  this  and  the  other  testimony  rele- 
vant to  the  inquiry,  we  do  not  think  that  the 
trial  court  could  properly  tell  the  Jury  that, 
If  they  believed  the  evidence,  the  defendant 
was  In  default  by  reason  of  having  taken 
hold  of  the  man  and  searched  him  as  he 
descended  from  the  car.  It  is  earnestly 
urged  for  plaintiff  that  at  the  precise  time 
he  was  seized  by  the  company's  employes, 
he  was  In  the  act  of  alighting  from  the  car 
with  a  lot  of  bundles  in  one  arm,  and  that 
he  was  making  no  hostile  demonstration  to- 
wards any  one,  and  was  not  in  a  position 
to  do  so,  and  that  one  cannot  Justify  an  as- 
sault upon  another  with  Intent  to  Injure 
him  by  reason  of  mere  rumors  or  reports 
without  more;  there  must  be  some  overt 
demonstration  amounting  to  a  present  men- 
ace. As  a  general  or  abstract  proposition 
this  may  be  true;  but  It  does  not  correctly 
state  the  case  presented  here. 

A  conductor  of  a  railroad  train  Is  charged 
with  the  duty  of  properly  looking  after  and 
protecting  his  passengers'  and  Is  held  to  a 
high  degree  of  care  in  this  respect  Penny 
V.  Railroad,  133  N.  C.  221,  45  S.  E3.  563,  63 
Li  R.  A.  497;  s.  c,  153  N.  O.  296,  69  S.  El 
238,  32  Li  R.  A  (N.  S.)  1209.  So  Important 
is  It  considered  ttiat,  In  the  performance  of 
this  duty,  he  Is  clothed,  to  some  extent,  with 
the  powers  of  a  peace  oflacer  (Pell's  Revisal, 
2604A) ;  and.  If  he  fails  to  act  in  proper  In- 
stances and  injury  results,  his  very  failure 
may  be  imputed  to  the  company  for  wrong. 
And  by  reason  of  these  exigent  duties,  and 
also  of  his  right  in  emergencies  to  protect 
himself — a  right  present  in  negligence  as 
well  as  In  other  cases  (Laldlaw  v.  Sage,  158 
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N.  7.  78,  52  N.  E.  679,  44  L.  R.  A.  216)— « 
conductor  Is  not  always  required  to  await 
developments  or  remain  inactive  until  there 
is  some  overt  act  imputing  a  present  physi- 
cal menace  either  to  himself  or  his  passen- 
gers ;  but  in  view  of  all  the  facts  known,  or 
as  they  reasonably  appeared  to  him,  he  may 
at  times  interfere  to  prevent  or  forestall 
violence.  Berry  v.  Railroad,  supra ;  2  Hutch- 
inson on  Carriers,  f f  97(^-078. 

In  the  case  as  presented  on  this  appeal, 
there  was  no  assault  on  the  plaintiff  as  he 
alighted  from  the  train  with  intent  to  harm 
him;  he  was  at  that  time  only  seized  and 
held  until  the  conductor  could  search  him, 
which  he  did  by  "feeling  or  slapping  on  the 
outside  of  plaintiff's  pockets,"  followed  by 
an  immediate  direction  to  turn  him  loose; 
and  restricting  our  decision  to  the  facts  em- 
bodied in  the  portion  of  the  charge  excepted 
to,  and  without  prejudice  to  the  other  fea- 
tures of  the  evidence  which  may  tend  to  in- 
culpate or  excuse  the  company,  we  are  of 
opinion  that  plaintiff  is  entitled  to  have  the 
case  in  this  aspect  submitted  to  the  Jury  to 
determine  whether  the  conductor,  under  the 
principles  stated,  and  in  view  of  all  the  facts 
as  they  reasonably  appeared  to  him,  was  in 
their  opinion  Justified  in  seizing  and  search- 
ing the  plaintiff  as  he  alighted  from  the 
train. 

[41  No  doubt  a  contrary  view  could,  very 
well,  be  maintained  by  referring  to  plaintiff's 
evidence, .or  even  to  the  cross-examination 
of  the  defendant's  witnesses,  and  accepting 
that  as  the  correct  version;  but,  under  our 
authorities,  this  is  not  permissible  here.  As 
said  in  Dall  v.  Taylor,  151  N.  C.  284,  66  S. 
E.  135,  28  L.  R.  A.  (N.  S.)  949,  referring  to 
a  cross-examination  of  plaintilTs  witness,  and 
in  which  he  had  qualified  his  statement  as 
made  in  chief:  "True,  the  witness  seems 
subsequentiy  to  have  qualified  his  statement ; 
but  we  are  not  at  liberty  to  select  the  more 
favorable  portion  of  a  witness'  statement 
and  act  on  it  for  defendant's  benefit  In  a 
motion  of  this  kind,  we  have  repeatedly  held 
that  the  evidence  making  for  plaintiff's  claim 
must  be  taken  as  true,  and  interpreted  in  the 
light  most  favorable  to  him" — and,  as  stated 
by  the  same  principle,  defendant's  cause  is 
entitied  to  the  same  treatment 

For  th^  error  indicated,  the  defendant  is 
entitled  to  have  his  cause  tried  before  an- 
other jury,  and  it  1«  so  ordered. 

New  triaL 

ALLEN,  J.  (dissenting).  If  the  evidence 
is  considered  in  the  light  most  favorable  to 
the  defendant,  I  think  his  honor  was  Justi- 
fied in  charging  the  jury  that  in  any  aspect 
of  it  the  conductor  was  guilty  of  an  as- 
sault. It  may  be  that  the  plaintiff  had  said 
he  would  fix  the  conductor  when  he  reached 
Rocky  Point,  and  that  some  one  had  told 
the  conductor  he  had  a  pistol,  but  the  fact 


is  that  he  had  no  pistol,  and  that  he  was 
leaving  the  car  quietly,  making  do  demon- 
stration, when  he  was  seized  by  two  em- 
ployes of  the  defendant  after  he  reached  the 
ground,,  and  searched  by  another.  The  two 
employ^  had  been  stationed  at  the  place 
where  passengers  alighted  for  the  purpose 
of  watching  the  plaintiff,  and  upon  the  slight- 
est demonstration  could  have  stopped  him; 
but,  acting  under  the  orders  of  the  conductor, 
they  preferred  not  to  wait  until  there  was 
necessity  for  action. 

The  conductor,  who  testified  most  favor- 
ably for  the  defendant,  said,  among  other 
things:  "Q.  You  saw  Brown  when  he  was 
getting  off?  A.  He  didn't  come  down  the 
steps  I  was  on.  Q.  You  stood  there,  and 
didn't  you  see  him?  A.  Yes,  sir;  saw  him 
when  they  made  the  alarm.  Q.  He  was  not 
doing  anything  but  moving  along  quietly? 
A.  That's  all  I  saw  him  do.  Q.  He  had  bun- 
dles in  his  hands?  A.  I  think  he  had  one 
bundle,  one  armful.  Q.  Got  off  the  train 
quietly  and  peaceably?  A.  I  can't  swear 
what  he  was  doing  before.  Q.  From  your  ob- 
servation, was  he  doing  or  saying  anything? 
A.  Not  at  that  time.  Q.  I  ask  you.  Captain, 
if  this  man  did  anything  in  this  world  to 
you — attempt  to  strike  you  or  offer  any  vio- 
lence to  you  at  all— until  after  you  placed 
him  under  arrest?  A.  He  had  not  attempt- 
ed; no."   - 

I  do  not  believe  it  can  be  law  that  three 
employes  of  the  defendant  can  seize  and 
search  an  unarmed  passenger  as  he  is  leav- 
ing the  train,  quietly  and  peaceably,  without 
threat  or  demonstration,  and  not  be  guilty 
of  an  assault  and  these  are  the  facts  as  I 
read  the  evidence. 

CLARK,  C.  J.,  concurs  in  the  dissent 


(163  N.  C.  694) 

STATE)  V.   FREEMAN. 

(Supreme  CJourt  of  North  Carolina.    March  26> 

1913.) 

1.  CJBiiciNAi.    Law    (5    196*>— Fobmbb   Jkop- 

ABDT. 

Offenses  are  not  the  same,  so  as  to  bar 
prosecution  for  the  second  because  of  former 
jeopardy,  if,  upon  the  trial  of  the  latter,  proof 
of  an  additional  fact  is  required  which  was  not 
necessary  in  the  trial  of  the  first 

[Ed.    Note.— For   other   cas^    see    Criminal 
Law,  Ctent  Dig.  S  384 ;    Dec  Dig.  S  106.*1 

2.   IWTOXIOATINO  IaEQUOBS  <|  174*)— OFFENSES 

— Pboseoutiow. 

Where  violations  of  law  are  not  continu- 
ous in  their  nature,  separate  indictments  may 
be  maintained  for  each  one;  consequently  un- 
der indictments  for. selling  intoxicating  Uqnors 
one  may  be  convicted  for  each  separate  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  194 ;    Dec  Dig.  S  174.*] 

3.  Criminal    Law    (|    678*)— Election    Bb- 

TWEEN  Acts— Intoxicating  Liquobs — Sax^ 

Upon  the  trial  of  an   indictment  for  the 

unlawml  sale  of  intoxicating  Uquors,  the  state 

may  offer  evidence  of  more  than  one  sale  to  the 
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same  person,  and  the  defendant  cannot  compel 
an  election,  although  it  is  within  the  discretion 
of  the  court  to  allow  the  motion. 

[Ed.  Note.— Fop  other  cases,  see  CWminal 
Iaw,  Cent  Dig.  |S  15S0-1583;    Dec  Dig.   S 

4.   INTOXICATINO     LiQTTOBS     (|     223*)— Tlltt— 
AlXEGATION  AND  INDICTMENT. 

An  allegation  in  an  indictment  for  selling 
intoxicating  liquors  as  to  the  time  of  the  sale 
is  immaterial,  and  a  conviction  may  be  sustain- 
ed upon  proof  of  the  sale  to  the  person  named 
at  any  time  within  two  years  prior  to  the  filing 
of  the  indictment 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  If  263-274;  Dec.  Dig.  $ 
223.*] 

6.  Cbiminal  Law  (|  295*)— Fobmbb  CJonvio- 

tion— bubdbn  of  feoof. 

An  accused  has  the  burden  of  sustaining 
his  plea  of  former  acquittal  or  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  674-678 ;  Dec.  Dig.  |  296.*] 

6.  Cbiminal  Law  <§  296*)— Fobmeb  Jeopabdt 
— ^Evidence. 

An  accused  may  introduce  evidence  to 
prove  his  plea  of  former  acquittal  or  conviction, 
or  he  may  rely  on  the  evidence  introduced  by 
the  state. 

[Hd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  679-681 ;  Dec  Dig.  |  296.*] 

7.  Criminal  Law  (§  198*)— Fobmeb  Jeopabdt 
—What  Constitutes. 

Accused,  who  was  indicted  for  selling  spir- 
ituous liquors  to  one  M.  on  the  15th  of  Novem- 
ber, had  previously  been  indicted  for  a  sale  on 
December  5th.  and  in  both  cases  M.  testified 
that  accused  had  frequently  sold  him  whisky, 
but  he  could  not  give  the  dates  of  any  of  the 
sales.  Held  that,  as  the  time  charged  in  the 
Indictment  was  immaterial,  the  acquittal  in  the 
first  prosecution  was  a  bar  to  the  second;  it 
being  apparent  that  the  evidence  necessary  to 
support  the  second  indictment  would  have  been 
sufficient  to  convict  the  defendant  under  the 
first 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  385;   Dec  Dig.  {  19&*] 

Claris,  CL  J.,  dissenting. 

Appeal  from  Superior.  Court,  Franklin 
County;   Ck)oke,  Judge. 

Sterling  Freeman  was  convicted  of  selling 
Intoxicating  liquors,  and  he  appeals.  Re- 
versed and  remanded,  with  directions. 

The  defendant  Is  indicted  for  selling  one 
pint  of  spirituous  liquor  on  or  about  Novem- 
ber 15,  1911,  to  B.  H.  Meadows. 

It  was  admitted  on  the  trial  that  the  de- 
fendant had  been  acquitted  at  a  prior  term 
of  court  upon  an  Indictment  for  selling  one 
pint  of  spirituous  liquor  to  B.  H.  Meadows 
on  or  about  December  5,  1911. 

B.  H.  Meadows,  witness  for  the  state  and 
the  only  witness  examined,  testified  "that  he 
knew  the  defendant  Sterling  Freeman ;  that 
they  worked  at  the  same  livery  stable  during 
tlie  fall  of  1910  and  the  spring  of  1911;  that 
the  defendant  would  frequently,  at  request  of 
witness,  go  out  and  buy  a  bottle  of  whisky 
for  witness;  that  he  would  give  him  tbe 
money,  and  defendant  would  bring  him  back 
the  bottle  of  whisky;  that  he  did  not  know 
where  defendant  got  the  whisky;    that  this 


contlQued  the  whole  time  th^  worked  to- 
gether at  the  stable;  that  it  was  almost  an 
everyday  occurrence;  that  witness  did  not 
know  of  the  source  from  which  defendant 
secured  the  whisky."  On  cross-examination 
he  stated  "that  he  was  a  witness  at  last 
January  court  against  defendant,  when  the 
defendant  was  acquitted;  that  he  testified 
to  the  same  state  of  facts  at  that  time  that 
he  testified  In  this  trial ;  that  he  cannot  re- 
member the  exact  date  of  any  particular 
sale,  but  that  the  defendant,  a  colored  man, 
usually  drank  out  of  the  same  bottle  with 
the  witness." 

The  defendant  asked  the  court  to  charge 
that,  if  the  defendant  was  tried  at  January 
term  of  this  court  upon  the  same  state  of 
facts  as  at  this  term,  his  plea  of  former 
trial  and  acquittal  was  good.  The  court  re- 
fused to  give  this  charge,  and  defendant  ex- 
cepted. There  was  a  verdict  of  guilty,  and 
from  the  Judgment  pronounced  thereon  the 
defendant  appealed. 

W.  M.  Person,  of  Louisburg,  for  appellant 
Attorney  General  Bickett  and  T.  H.  Calvert, 
for  the  State. 

ALLBN,  J.  A  single  question  is  presented 
by  this  appeal,  and  that  is.  as  to  the  right  of 
the  defendant  to  have  the  instruction  prayed 
for  given  upon  the  plea  of  former  acquittal. 
There  are  certain  principles  bearing  upon 
this  question  upon  which  there  is  no  differ- 
ence of  opinion: 

(1)  That  a  person  cannot  be  tried  twice  for 
the  same  offense. 

[1]  (2)  That  the  offenses  are  not  the  same 
if,  upon  the  trial  of  one,  proof  of  an  addi- 
tional fiict  is  required  which  is  not  neces- 
sary to  be  provtti  in  the  trial  of  the  other, 
although  some  of  the  same  acts  may  be  nec- 
essary to  be  proven  in  the  trial  of  each. 

[2]  (3)  That,  if  the  vlolaUon  of  law  is  not 
continuous  in  its  nature,  separate  indictr 
ments  may  be  maintained  for  each  violation, 
and  under  indictments  for  selling  intoxicat- 
ing liquors  one  may  be  prosecuted  and  con- 
victed for  each  aQ[Nirate  sale  made  to  the 
same  person,  and  whether  made  on  the  same 
or  different  days. 

[3]  (4)  Tliat  upon  the  trial  of  such  Indict- 
ment the  state  may  offer  evidence  of  more 
than  one  sale  to  the  same  person,  and  the  de 
fendant  cannot  compel  an  election,  and  that 
it  is  within  the  discretion  of  the  court  to 
deny  or  allow  the  motion  to  elect 

[4]  (5)  That  the  aUegation  in  qie  indictr 
ment  as  to  the  time  of  sale  is  immaterial  and 
a  conviction  may  be  sustained  upon  proof  of 
a  sale  to  the  person  named  at  any  time 
within  two  years  prior  to  the  finding  of  the 
pres^itment,  if  there  is  one,  and,  if  not,  then 
within  two  years  prior  to  the  finding  of  the 
indictment 

[6]  (6)  That  the  burden  la  on  the  defendant 
to  sustain  his  plea  of  former  acquittal  or 
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former  conviction  by  the  preponderance  of 
the  evidence. 

[>]  (7)  That  the  defendant  may  Introduce 
evidence  to  prove  his  plea,  or  he  may  rely 
on  the  evidence  Introduced  by  the  Btate. 

[71  The  point  of  divergence  is  as  to  the 
meaning  of  the  term,  "same  offense,*'  and  as 
to  what  must  be  proven  to  sustain  the  plea. 
"The  true  criterion,"  said  Nash,  J.,  in  State 
V.  Birmingham,  44  N.  C.  122,  '"by  which  the 
question  Is  to  be  decided  is  whether  the  evi- 
dence necessary  to  support  the  second  in- 
dictment would  liave  been  sufficient  to  con- 
vict the  defendant  on  the  first'*  Ruffin,  J., 
says,  in  State  v.  Nash,  86  N.  C.  651,  41  Am. 
Rep.  472:  "The  true  test  is  as  stated  in  Rex 
V.  Vandercomb:  Gould  the  defendant  have 
beeo.  convicted  upon  the  first  indictment  up- 
on proof  of  the  fact,  not  as  brought  forward 
in  evidence,  but  as  alleged  in  the  record  of 
the  second?"  This  principle  is  quoted  by 
Justice  Walker  in  State  v.  Hankins,  136  N. 
O.  622,  48  S.  E.  594,  and  he  proceeds  to  show 
that  It  unjustly  restricts  the  rights  of  the  de- 
fendant He  says:  "The  true  principle  by 
which  to  test  the  sufficiency  of  the  plea  of 
former  acquittal  as  a  bar  is  said  to  be  this: 
Unless  the  first  indictment  was  such  as  the 
defendant  might  have  been  convicted  upon 
it  by  proof  of  facts  contained  In  the  second, 
an  acquittal  on  the  first  can  be  no  bar  of  the 
second.  Rex  v.  Vandercomb,  2  Leach,  716; 
State  V.  Birmingham,  44  N.  G.  120 ;  State  v. 
Williams,  94  N.  G.  891.  This  statement  of 
the  principle  (which  was  taken  from  the 
opinion  of  Justice  Buller  in  Rex  v.  Vander- 
comb) has,  we  4hink,  been  justly  criticised, 
as  it  may  exclude  the  right  of  the  defendant 
by  proof  of  facts  other  than  those  alleged  in 
the  second  indictment  to  show  the  identity 
of  the  two  offenses,  and  it  has  been  suggested 
that  the  rule  should  be  that,  unless  the  evi- 
dence as  brought  forward  to  prove  the  allega- 
tions of  the  second  indictment  would  be 
sufl^ent  to  convict  upon  the  first,  the  plea  of 
former  acquittal  or  conviction  should  not 
avail  the  defendant  (State  v.  Nash,  86  N.  G. 
at  page  656,  41  Am.  Rep.  472),  but  this  would 
not  remove  the  fault  unless  the  rule  is 
further  extended  so  as  In  terms  to  include 
the  right  of  the  defendant  to  prove  the  iden- 
tity of  the  offenses  charged  in  the  two  indict- 
ments, which  might  otherwise  appear  to  be 
different  In  order  to  support  a  plea  of  for- 
mer acquittal,  It  is  not  always  sufficient  that 
the  two  prosecutions  shall  grow  out  of  the 
same  transactions;  but  they  must  be  for  the 
same  offense,  the  same  both  in  law  and  fact" 
In  12  Cyc.  280,  the  author  says  that  "a  test 
almost  universally  applied  to  determine  the 
identity  of  the  offenses  Is  to  ascertain  the 
Identity  in  character  and  effect  of  the  evi- 
dence in  both  cases." 

If  we  adopt  ^ther  rule,  the  defendant  was 
entitled  to  the  instruction  prayed  for.  Test^ 
ed  by  the  first,  and  keeping  in  mind,  as  said 
In  State  y.  White,  146  N.  O.  609,  60  S.  E. 


605,  "that  the  date  charged  in  the  bill  is  im- 
material," and  that  each  indictment  charges 
the  sale  of  one  pint  of  spirituous  liquor  to 
B.  H.  Meadows,  it  cannot  be  questioned  that 
"the  evidence  necessary  to  support  the  sec- 
ond Indictment  would  have  been  sufficient 
to  convict  the  defendant  on  the  first."  Test- 
ed by  the  second,  which  requires  identity  of 
the  offense  '*in  law  and  in  fkct,"  or  by  the 
third,  which  requires  identity  of  evidence 
and  the  same  result  follows,  as  the  law  was 
the  same  under  both  indictments,  the  indict- 
ments identical,  and  the  only  witness  in- 
troduced by  the  state  said  "that  he  testified 
to  the  same  state  of  facts  at  that  time  (the 
former  trial)  as  he  testified  in  this  trial."  It 
may  be  that  the  defendant  is  guilty  of  100 
violations  of  Ulw.  If  so,  he  ought  to  have 
been  convicted  on  the  first  trial,  but,  in  fact, 
only  one  transaction  was  proven,  as  the 
witness  for  the  state  testified  that  he  could 
not  remember  the  date  of  any  sale.  The 
state  has  had  the  advantage  of  offering  all 
the  evidence  in  its  possession  against  the  de- 
fendant, has  not  been  required  to  give  dates 
of  sale  so  that  the  defendant  might  be  able 
to  defend,  and  this  evidence  has  been  passed 
upon  by  12  "good  and  lawful  men,"  and  the 
state  ought  not  now  to  be  permitted  to  try 
the  same  defendant  on  another .  indictment 
charging  the  same  offense  and  on  the  same 
evidence. 

The  case  of  Olmstead  v.  State,  92  Ala.  64, 
9  South.  737,  is  so  much  like  this  that  we 
quote  from  it  at  some  length:  "Appelant 
was  convicted  under  an  indictment  which 
charged  him  with  selling  vinous,  spirituous, 
and  malt  liquors  without  a  license  and  con- 
trary to  law.  The  evidence  was  that  of  one 
witness,  to  the  effect  that  he  had  often, 
within  12  months  before  the  finding  of  the 
indictment,  bought  a  quart  of  beer  from  the 
defendant  at  the  latter's  place  of  business 
in  Anniston,  and  drank  it  on  the  premises; 
that  he  could  not  recall  any  particular  time 
that  he  made  such  a  purchase,  or  who  was 
present,  though  he  usually  went  there  with  a 
friend,  but  that  he  had  made  such  purchases 
during  every  month  in  the  year,  and  did  not 
remember  about  any  particular  sale,  and 
that  he  did  not  and  had  not  testified  to  any 
particular  sale,  but  he  remembered  that  he 
had  so  bought  beer,  which  he  drank  on  the 
premises,  at  some  one  time  within  twelve 
months  before  the  finding  of  the  indictment 
At  defendant's  request,  the  court  charged  the 
jury  that,  'if  the  evidence  is  so  uncertain 
that  the  jury  cannot  find  beyond  a  reason- 
able doubt  a  particular  sale  by  the  def^id- 
ant,  they  must  acquit  the  defendant*  Hav- 
ing given  this  charge,  the  court  further  told 
the  jury,  by  way  of  explanation,  that:  *If 
they  believe  from  the  evidence  that  the  de- 
fendant sold  beer  within  12  months  bef6re 
the  finding  of  this  indictment,  this  would  be 
such  a  particular  sale  as  would  authorize  a 
verdict  of  guilty.'"    And  the  court  among 
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other  things,  said:  "While  the  evidence  is 
not  limited  to  any  one  sale,  yet,  U  believed 
by  the  jnry,  it  showed  at  least  one  sale 
within  the  year.  ♦  •  ♦  If  defendant 
should  be  again  indicted,  no  conviction  could 
be  had  on  evidence  that  he  sold  a  quart  of 
beer  to  this  witness,  the  same  being  drunk 
on  the  premises  at  any  time  within  a  year 
before  the  finding  of  the  present  indictment 
This  is  the  broadest  protection  to  him,  and 
demonstrates  the  fallacy  of  the  charge  re- 
quested. State  V.  Sterrenberg,  69  Iowa,  544, 
[29  N.  W.  457] ;  State  v.  Nunnelly,  43  Ark. 
68."  In  the  PianfetU  Case,  79  Vt  236,  66 
AtL  84,  9  Ann.  Gas.  127,  there  were  six 
counts  in  the  first  indictment,  charging  ille- 
gal sales  on  May  20,  21,  22,  23,  and  24,  1904, 
and  on  June  1,  1904,  and  two  counts  charg- 
ing keeping  for  sale  on  January  1  and  June 
1, 1904.  In  the  second  Indictment  there  were 
four  counts  charging  illegal  sale  on  February 
1, 10,  15,  and  April  1,  1905,  and  a  fifth  count 
charging  illegal  sales  at  different  times.  To 
this  last  indictment  the  defendant  pleaded 
guilty  of  two  offenses  and  paid  the  fine  im- 
posed, and,  when  put  on  trial  on  the  first  in- 
dictment, he  entered  the  plea  of  former  con- 
viction. He  introduced  no  evidence  as  to  the 
identity  of  the  offenses,  but  relied  on  the 
record,  and  the  court  properly  held  that  the 
plea  was  not  sustained.  The  court,  however, 
cites  State  v.  Brown,  49  Vt  437,  and  says: 
'That  a  conviction  or  acquittal  only  bars 
such  offenses  as  were  put  in  issue  on  the 
former  trial  Is  abundantly  shown  by  State 
V.  BrowUp  49  Vt  437.  In  that  case  the  re- 
spondent offered  in  evidence  a  certified  copy 
of  the  record  of  his  acquittal,  and  requested 
the  court  to  charge  that  the  acquittal  shown 
thereby  was  a  bar  to  a  conviction  for  the 
same  offense  as  tried  and  determined  in  that 
case,  and  for  all  offenses  committed  prior 
to  the  day  of  the  exhibition  of  the  complaint 
in  that  case.  It  was  held  that  the  acquittal 
barred  all  the  offenses  put  in  issue  in  the 
former  case,  but  did  not  bar  such  offenses  as 
niight  have  been  but  were  not  shown  by  the 
record  or  otherwise  to  have  been  put  in  issue 
in  the  former  case."  The  proposition  dis- 
cussed seems  to  us  so  clear  upon  principle  of 
right  and  reason  and  upon  authority  that 
we  would  have  thought  It  sufficient  to  state 
it,  if  it  had  not  been  questioned  by  the 
CHIEF  JUSTICE  of  this  court  If  the  con- 
clusion we  h^ve  reached  is  not  sound,  the 
defendant  can  be  tried  indefinitely  on  the 
same  evidence  upon  successive  bills  until  a 
jury  can  be  found  who  will  convict 

A  new  trial  is  ordered  for  refusal  to  give 
the  instructions  set  out 

New  trial. 

CLARK,  O.  J.  (dissenting).  The  defendant 
was  convicted  of  the  illegal  sale  of  intoxicat- 
ing liquor.  This  is  not  a  continuous  offense, 
but  each  sale  1m  a  separate  and  distinct  vio- 


lation of  law.  The  uncontradicted  evidence 
was  that  the  defendant  sold  Intoxicating 
liquor  during  the  fall  of  1910,  and  the  spring 
of  1911;  that  it  was  "an  almost  everyday  oc- 
currence.*' A  former  Jury  found  the  defend- 
ant "not  guilty*'  on  a  charge  of  selling  '*on 
or  about  December  5, 1910."  This  Jury  have 
found  him  "guilty"  on  a  charge  of  selling 
"on  or  about  November  15, 1910."  The  court 
is  now  asked  to  hold  as  a  matter  of  law, 
without  any  evidence  to  support  it,  that  the 
sale  which  the  Jury  found  the  defendant  did 
not  make  on  December  6th  is  the  identical 
one  (out  of  the  100  which  the  defendant 
made)  which  this  Jury  finds  the  defendant 
did  make  on  November  15th.  Two  Juries 
have  said  that  the  two  sales  alleged  were 
not  on  the  same  occasion,  for  the  first  Jury 
found  he  did  not  make  it  at  the  time  for 
which  he  was  then  tried,  and  the  last  Jury 
said  he  was  guilty  on  the  occasion  for  which 
they  tried  him.  How  can  this  court  say 
otherwise?  There  is  no  evidence  to  Justif^ 
such  conclusion. 

The  defendant  offered  no  evidence  to  show 
that  the  acquittal  was  for  the  same  time, 
i.  e.,  for  the  "same  transaction"  of  which  he 
Is  now  convicted.  The  true  rule  is  as  stated 
in  State  t.  Brown,  49  Vt  437,  cited  in  the  opin- 
ion of  ALIiBN,  J.,  in  this  case,  that  "an  ac- 
quittal bars  all  offenses  put  in  issue  in 
the  former  case,  but  does  not  bar  such  of- 
fenses as  might  have  been  put  in  issue  in 
the  former  case."  There  was  but  one  sale 
in  issue  in  the  former  indictment  against 
Freeman,  and  it  is  not  shown  by  the  record 
that  it  was  for  any  other  occasion  than  the 
one  charged  in  the  bill  of  indictment  to  have 
been  made  "on  or  about  December  5,  1910." 
It  is  true  that,  if  some  other  time  than  that 
charged  had  been  put  in  issue,  It  would 
have  been  sufficient  notwithstanding  the  date 
charged  In  the  indictment  But  the  defend- 
ant upon  whom  rests  the  burden  of  proof, 
has  not  shown  that  the  occasion  for  which 
he  was  acquitted  occurred  on  any  other  date 
than  that  charged,  and  the  only  thing  that 
appears  of  record  is  the  charge  of  that  date 
and  a  verdict  of  guilty  thereon.  This  is  prob- 
ably the  first  time  that  a  defendant  in  any 
court  has  contended  that  because  the  evi- 
dence shows  that  he  has  broken  the  law  on 
probably  1(X>  separate  occasions,  and  has 
been  acquitted  as  to  one  occasion,  that  there- 
fore he  is  pardoned  as  to  all  the  rest,  unless 
the  state  shall  show  for  which  particular 
sale  he  was  acquitted.  All  the  authorities 
as  well  as  the  reason  of  the  thing  are  to  the 
contrary,  and  that  the  defendant  must  show 
that  the  charge  on  which  he  is  tried  was 
the  identical  one  for  which  he  was  convicted 
or  acquitted  before.  State  v.  E311sworth,  131 
N.  O.  773.  42  S.  E.  699,  92  Am.  St  Rep.  790; 
State  v.  White,  146  N.  C.  608,  60  S.  B.  505; 
State  Y.  Cale,  150  N.  C.  805,  63  S.  B.  958,  134 
Am.  St  Rep.  957;  12  Qyc.  868.    The  offense 
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Is  not  a  contlnnous  one,  and  tlie  burden  la 
upon  him,  and  not  upon  the  state,  to  show 
that  he  has  been  twice  charged  for  the  iden- 
tical offense — identical  in  ftict,  and  not  mere- 
ly identical  in  the  nature  of  the  offense.  The 
"multitude  of  his  sins"  does  not  change  the 
burden  of  the  proof  in  such  case  to  the  state. 
Their  number  cannot  be  "imputed  to  him  for 
righteousness."  "An  acquittal  or  conviction 
of  crime  is  no  bar  to  a  subsequent  indict- 
ment for  the  same  offense  or  the  same  spe- 
cies of  crime  on  a  different  date  from  that 
previously  tried,  unless  the  oftenae  is  con- 
tinuous." Criminal  Law,  12  Cyc.  281.  The 
general  rule  that  in  a  criminal  prosecution, 
where  the  respondent  relies  upon  a  plea  of 
former  conviction  for  the  same  offense,  *lf 
the  same  evidence  required  to  support  the 
crime  charged  in  the  one  case  will  warrant 
a  conviction  in  the  other,  the  identity  of  the 
offenses  is  established,"  does  not  apply  in 
prosecutions  for  offenses  which,  by  their  na- 
ture, are  capable  of  repetition;  each  specific 
act  being  a  distinct  offense,  as  the  illegal 
selling  of  intoxicating  liquor.  In  prosecu- 
tions for  such  crimes,  no  presumption  of  Id^- 
tity  will  arise  from  the  fact  that  evidence 
sufficient  to  convict  under  one  will  warrant 
a  conviction  under  the  other.  State  v.  Pian- 
fetti,  79  Vt  236,  65  Atl.  84,  9  Ann.  Cas.  127. 
In  that  case  the  court  said:  "But  it  is  held 
that  in  prosecutions  of  offenses  which  from 
their  nature  are  capable  of  repetition,  and 
it  might  be  added  in  common  experience  are 
usually  many  times  rei)eated,  each  being  a 
distinct  and  substantive  offense,  this  test  is 
not  applicable,  and  no  presumption  of  iden- 
tity win  arise  from  the  fact  that  evidence 
sufficient  to  convict  under  one  would  war- 
rant a  conviction  under  the  other.  In  such 
cases  the  respondent  must  show  affirmatively 
by  proof  outside  the  record  that  the  offenses 
are  one  and  the  same."  No  proof  whatever 
to  that  effect  has  been  offered  in  this  case. 
The  state  herein  charged  a  different  date  of 
the  offense  from  that  charged  in  the  record 
as  the  date  of  the  sale  for  which  the  defend- 
ant was  acquitted.  The  jury  has  convicted 
the  defendant  of  the  sale  herein  charged.  He 
has  offered  no  proof  tending  to  show  that 
the  two  charged  were  for  sales  on  the  same 
occasion,  a.nd  the  judge  properly  refused  to 
charge,  as  requested,  that  the  burden  was  on 
the  state  to  negative  the  identity  of  the  two 
sales.  The  plea  of  "former  acquittal"  or  of 
"former  conviction"  is  a  defense,  the  burden 
of  proving  which  always  rests  on  the  defend- 
ant 

The  proposition  that  the  more  guilty  an 
offender  is  shown  to  be  the  more  absolutely 
innocent  he  is,  is  a  paradox  that  cannot  be 
.sustained  either  in  logic,  in  law,  or  in  mor- 
als. Proof  of  one  huudi*ed  offenses  cannot  be 
turned  into  proof  of  innocence  by  showing 
one  acquittal  for  the  offense  on  one  occasion 
which  the  defendant  does  not  identify. 


aei  N.  G.  614) 

BONEY  et  al  v.  BONBJY  et  aL 

(Supreme  Court  of  North  Carolina.    March  20, 

1913.) 

1.  Witnesses  (|  143*)— Compktenot— Tki^NS- 

ACTIOMS    WITH    DECEDENT. 

Under  Revisal  1905,  i  1631,  providing  that, 
where  one  party  to  a  transaction  is  dead,  the 
opposite  party  shall  not  be  examined  in  his 
own  behalf  or  in  behalf  of  those  claiming  un- 
der him,  an  assignee  of  partnership  property, 
who  sold  the  same  to  pay  the  debts,  cannot 
testify  in  favor  of  plaintiffs,  claiming  through 
the  sale,  as  to  the  terms  upon  which  defend- 
ant's grantor,  now  deceased,  purchased  the 
property. 

[Ed.  Note.— For  other  cases,  see  Witnesses* 
Cent.  Dig.  §S  619-624;    Dec.  Dig.  |  143.*] 

2.  Evidence  (|  117*)— Admibsibiuty. 

Where  it  was  sought  to  show  that  defend- 
ant, who  took  land  from  liis  mother,  held  it 
subject  to  the  trust  to  wliich  it  was  subject  in 
her  hands,  evidence  by  a  witness  that  the 
mother  purchased  the  land  which  had  belong- 
ed to  her  husband,  and  was  sold  to  pay  the 
creditors  of  a  firm  of  which  he  was  a  member, 
under  an  understanding  on  her  part  that  it 
should  be  held  for  her  children,  is  properly  ex- 
cluded, where  he  did  not  testify  to  any  dedara- 
tion  of  trust,  and  the  only  witness  who  could 
prove  knowledge  of  the  understanding  on  the 
part  of  the  mother  was  incompetent 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  §  136;   Dec.  Dig.  §  il7.*] 

3.  Evidence  ({  130*)  —  Admissibiutt-^Rxs 
Inter  j\xios  Acta.  * 

Where  defendant's  mother  granted  him  her 
land,  to  the  exclusion  of  her  other  children,  let- 
ters passing  between  the  other  children  as  to 
how  the  tract  should  be  divided  at  the  death 
of  the  mother  were  inadmissible,  being  res  inter 
alios  acta. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  I  403;  Dec  Dig.  |  130.*] 

4.  Appeal  and  Ebbob   (8  1047*)— Review— 
Harmless  Erbob. 

Where  the  trial  court  required  plaintiffs 
to  introduce  the  entire  deposition  taken  at  the 
instance  of  defendant,  refusing  to  admit  the 
cross-examination  alone,  the  error,  if  any,  waa 
harmless,  where  the  only  portion  of  the  direct 
testimony  not  excluded  under  other  rulings  was 
a  statement  of  the  witness's  age  and  relation 
to  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4132,  4138,  4146-4162; 
Dec.  Dig.  i  1047.*] 

5.  Evidence  ({  220*)— Admissions— Suxncb. 

While  the  doctrine  of  .silence  in  the  pres- 
ence of  an  accusation  is  some  evidence  oi  ac- 
quiescence in  the  charge,  evidence  of  admis- 
sions by  silence  is  to  be  received  with  great 
caution,  and  where  there  is  no  reason  for  an- 
swering the  accusations,  or  the  charge  is  one 
which  does  not  naturally  call  for  a  reply,  si- 
lence cannot  be  treated  as  an  admission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  771-785;   Dec.  Dig.  {  220.*] 

6.  Evidence    (|   220*)— Actions  to   Estab- 

LlSn—EVIDENCE. 

Where  it  was  sought  to  establish  that  de- 
fendant, to  whom  his  mother  had  granted  all 
hor  property,  held  the  same  as  trustee  for  the 
other  children,  evidence  that,  when  one  of  the 
adverse  claimants  showed  him  statements  in 
letters  between  two  of  hia  brothers  as  to  how 
the  estate  should  be  divided  and  as  to  what 
shares  the  others  mipht  be  entitled  to.  defend- 
ant stated  that  he  would  not  say  anything  foi 
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fear  he  would  say  something  he  might  regret, 
does  not  make  a  case  for  the  jury  on  the  the- 
ory of  an  implied  admission. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f{  771-785;    Dec  Dig.  |  220.*] 

Ai^>eal  from  Superior  Court,  Duplin  Coun- 
ty; Carter,  Judge. 

Action  by  J.  E.  Honey  and  others  against 
Paisley  Boney  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeaL    AfSrmed. 

This  is  an  action  brought  by  the  plaintiffs, 
as  heirs  of  Mrs.  B.  M.  Boney,  to  recover  an 
interest  in  certain  lands  in  and  around  the 
town  of  Wallace,  in  Duplin  county,  and  to 
have  set  aside  a  deed  made  by  Mrs.  B.  M. 
Boney  to  the  defendant  Paisley  Boney  for 
said  lands,  the  plaintiffs  alleging  four  causes 
of  action,  one  being  that  the  deed  obtained 
by  Paisley  Boney  from  Mrs.  B.  M.  Boney 
was  obtained  through  fraud  and  undue  In- 
fluence; another  alleging  that  the  deed, 
though  absolute  on  its  face,  was  intended  as 
a  security  for  the  debt  due  by  Mrs.  E.  M. 
Boney  to  Paisley  Boney;  another  that  the 
deed  was  made  to  Paisley  Boney  in  trust 
to  hold  for  himself  and  the  other  parties 
plaintiffs  and  defendants;  and  the  fourth 
that  Mrs.  £).  M.  Boney  held  the  title  in  trust 
for  herself  and  the  plaintiffs  and  defendants, 
and  that  Paisley  Boney  took  the  deed  with 
the  knowedge  of  these  facts,  without  pay- 
ing value  therefor.  Gabriel  Boney,  under 
whom  all  of  the  parties  claim,  was  married 
tv^ce,  leaving  children  surviving  him  at  the 
time  of  his  death  by  each  marriage;  the 
plaintiffs  and  defendants  being  children  of 
the  second  marriage  and  the  issue  of  such 
children  as  had  previously  died.  During  the 
lifetime  of  Q.  Boney  he  and  two  of  his  sons, 
namely,  W.  J.  Boney  and  D.  B.  Boney, 
formed  a  copartnership,  and  engaged  in  the 
mercantile  business,  which  proved  disastrous, 
and  resulted  in  the  said  firm  executing  a 
deed  of  assignment  to  6.  J.  Boney,  another 
son  of  the  said  Gabriel  Boney,  the  deed  of 
assignment  conveying,  among  other  things, 
the  land  owned  by  W.  J.  Boney  and'  the  land 
owned  by  D.  E.  Boney  and  the  land  in  con- 
troversy, which  was  owned  by  Gabriel  Boney, 
and  known  as  his  home  place.  The  assignee 
took  charge  of  the  assigned  property  and  in 
the  course  of  the  administration  of  his  trust 
the  real  estate  of  W.  J.  Boney,  D.  E.  Boney, 
and  Gabriel  Boney,  which  was  conveyed  by 
the  deed  of  assignment,  was  by  G.  J.  Boney 
put  up  and  sold,  and  at  the  sale  W.  J.  Bon- 
ej's  wife  bought  the  real  estate  formerly 
owned  by  W.  J.  Boney,  covered  by  the  deed 
of  trust  D.  E.  Boney's  wife  bought  the  real 
estate  formerly  owned  by  D.  E.  Boney  and 
covered  by  the  deed  of  trust,  and  Birs.  B.  M. 
Boney  bought  the  land  in  controversy,  which 
was  formerly  the  property  of  Gabriel  Boney; 
known  as  the  home  place,  and  deeds  were 
made  accordingly  by  G.  J.  Boney,  assignee. 
There  was  evidence  that  the  defendant  Pais- 


ley Boney  looked  after  his  mother's  busi- 
ness, and  that  he  was  trusted  by  her. 

There  was  also  evidence  that  he  supported 
his  mother  until  his  death,  April  30,  1906, 
and  that  he  also  supported  three  single  sis- 
ters until  their  marriage;  Mr.  Westbrook, 
a  son-in-law  of  Mrs.  Boney,  and  a  plaintiff, 
testifying  on  cross-examination  as  follows: 
"I  first  became  acquainted  with  the  family 
of  Mrs.  E.  M.  Boney  in  1896,  and  went  there 
frequently  for  about  20  months  up  to  the  time 
of  my  marriage.  They  were  furnished  the 
necessities  of  life  by  their  own  efforts  and 
by  her  son  Paisley.  I  mean  that  they  sewed 
and  did  things  of  that  kind ;  I  didn't  mean 
that  they  took  in  sewing.  My  wife  taught 
music.  I  don't  know  how  much  that  amount^ 
ed  to.  It  would  amount  to  something.  Dur- 
ing that  time  they  had  practically  no  income 
except  what  Paisley  gave  theuL  The  farm 
yielded  very  little.  There  was  Mrs.  E.  M. 
Boney  and  three  girls  living  with  her  from 
18  and  19  to  24  and  25  years  of  age.  They 
got  along  on  mighty  littla  I  don't  know 
about  the  way  they  lived.  I  didn't  know  who 
paid  for  the  clothes  my  wife  was  married  in. 
I  would  have  to  say  it  was  hearsay.  From 
1897,  after  I  was  married,  up  to  the  death 
of  Mrs.  E.  M.  Boney,  they  were  supported 
by  the  same  one  who  had  supported  thenf  be- 
fore. That  was  Paisley.  I  don't  remember 
when  Miss  Lucy  was  married.  I  think  it  was 
a  year  or  more  after  I  was  married.  After 
she  was  married,  the  mother  and  Lula  were 
left  at  the  place.  As  far  as  I  know,  Paisley 
Boney  continued  to  support  them  and  bear 
all  expenses.  I  never  saw  an  account.  If 
I  answer,  it  will  be  from  hearsay.  I  know 
that  the  burden  of  the  family  rested  on  Pais- 
ley's shoulders.  Walter  Boney  was  married 
at  the  time  I  became  acquainted  with  the 
family,  and  did  not  contribute  to  the  support 
of  the  family  to  my  knowledge.  At  the  time 
I  first  knew  the  family  Ed  Boney  was  mar- 
ried and  had  a  family.  I  am  not  positive 
about  where  he  lived;  I  don't  know  whether 
he  was  in  Georgia  or  North  Carolina.  I  don't 
know  anything  about  whether  he  contributed 
to  the  support  of  the  family.  I  do  not  know 
of  his  having  sent  money  to  Ed  to  keep  hin) 
out  of  trouble.  I  don't  know  of  my  own 
knowledge  that  Ed  Boney  after  his  marriage 
often  had  to  wire  to  Paisley  Boney  for  as- 
sistance. I  do  not  know  of  Paisley  incurring 
large  expenses  in  cases  of  sickness  and  things 
of  that  kind.  Since  I  have  been  married  I 
have  not  contributed  anything  to  my  wife's 
mother  or  single  sisters'  support  I  do  not 
know  whether  Ed  Cowell  and  his  wife  have 
or  not  It  was  understood  that  Paisley  was 
working  hard  as  an  express  messenger.  I 
don't  know  about  his  buying  chickens  and 
eggs  to  make  a  living  for  the  family.  To 
my  knowledge  he  never  refused  them  a  single 
thing  he  was  able  to  give  them.  I  think  he 
was  exceedingly  good  to  the  girls." 

The  deed  of  Mrs.  E.  M.  Boney  to  Paisley 
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Boney  Is  of  date  September  6, 1897,  and  there 
was  no  evidence  of  any  claim  by  the  plain- 
tlffi9  prior  to  the  death  of  Mrs.  Boney. 

The  plaintiffs  offered  to  prove  by  G.  J. 
Boney,  the  grantor  In  the  deed  to  Mrs.  Bon- 
ey* conversations  and  transactions  between 
them  tending  to  establish  the  second,  third, 
and  fourth  causes  of  action.  This  evidence 
was  excluded  under  section  1631  of  the  Re- 
vlsal,  and  plaintiffs  excepted.  Plaintiffs  also 
offered  to  prove  by  D.  B.  Boney  at  the  time 
of  the  purchase  by  Mrs.  E.  M.  Boney  it  was 
understood  that  she  was  buying  for  herself 
and  children.  This  witness  did  not  state 
there  was  any  such  understanding  with  Mrs. 
Boney,  but  that  It  was  so  understood  hetween 
himself  and  W.  J.  Boney  and  G.  J.  Boney. 
The  plaintiffs  admitted  that  they  could  not 
rfiow^  knowledge  on  the  part  of  Mrs.  Boney 
except  by  evidence  of  conversations  by  G.  J. 
Boney,  and  the  evidence  was  excluded,  and 
plaintiffs  excepted. 

The  plaintiff  Mr.  Westbrook  testified, 
among  other  things,  that  he  went  to  see  the 
defendant  Paisley,  Boney  in  May  after  the 
death  of  Mrs.  Boney,  and  carried  two  letters 
written  by  \V.  J.  Boney  to  Walter  Boney; 
that  he  handed  the  letters  to  the  defendant, 
and  he  api^ared  to  read  them;  that,  after 
he  read  the  letters,  witness  asked  him  what 
he  proposed  to  do  about  the  matters  dealt 
with  in  the  letters;  that  he  waited  some 
time;  that  witness  repeatedly  asked  for  a  de- 
cision, and  defendant  finally  said  he  would 
make  no  statement  for  fear  he  might  say 
something  he  would  regret  later.  The  first 
of  these  letters  bears  date  August  16,  189S, 
and  In  It  the  writer  says:  "Paisley  advertised 
and  sold  some  lots  on  Main  and  Railroad 
streets,  which  realized  good  prices,  35x90 
ft  sold  for  $170  to  $225  per  lot,  8  lots  sold 
for  $1,488,  one-fourth  cash,  balance  In  one, 
two  and  three  years'  time,  and  he  anticipates 
selling  more,  thereby  reimburse  him  for  the 
money  he  has  so  long  been  spending  support- 
ing the  mother  and  sisters,  also  to  reim- 
burse Ed  for  his  outlay,  then  there  will  be 
a  residue  to  be  divided  after  your  mother's 
death.  Unless  Paisley  should  be  able  to  buy 
up  the  shares,  which  I  think  he  would  like 
to  do,  he  will  probably  write  you  about  the 
matter  later.  As  soon  as  he  can  see  his  way 
clear  to  do  so."  The  second  letter  bears  date 
December  15,  1898,  and  in  it  the  writer  says: 
"As  I  told  you  In  the  first  letter,  there  are 
divisions  to  be  made  in  father's  home  place 
by  Paisley,  he  has  bought  out  the  whole  tract 
and  paid  off  the  debt,  and  now  there  Is  a 
residue  and  he  proposes  to  either  give  the 
others  a  share  or  pay  them  for  their  shares." 
The  plaintiffs  offered  the  letters  In  evidence, 
and  his  honor  excluded  them,  and  plaintiffs 
excepted.  The  deposition  of  Mrs.  Harriet 
Turner  was  taken  at  the  Instance  of  the 
defendants,  and  was  on  file. 

The  plaintiffs  offered  in  evidence  the  cross- 
examination,  and  upon  objection  his  honor 
held  that  this  could  not  be  done,  and  that 


plaintiffs  must  Introduce  the  whole  of  the 
deposition  or  none,  and  plaintiffs  excepted. 
His  honor  then  excluded  two  questions  and 
answers  in  the  examination  In  chief,  objected 
to  by  the  plaintiffs,  leaving  as  the  only  part 
of  the  examination  in  chief  read  to  the  Jury 
the  following:  "Q.  Your  name  Is  Harriet  C. 
Turner?  A.  Yes.  Q.  How  old  are  you?  A. 
Seventy-six.  Q.  What  relation  were  you  to 
Mrs.  ESlizabeth  M.  Boney?  A.  I  was  her 
sister."  The  entire  deposition  was  then  ad- 
mitted, except  his  honor  excluded  two  ques- 
tions and  answers  bearing  on  the  second, 
third,  and  fourth  Issues,  and  the  plaintiffs 
excepted.  There  are  other  exceptions  to  the 
charge  and  to  the  refusal  to  give  certain  in- 
structions. His  honor  entered  judgment  of 
nonsuit  as  to  the  second,  third,  and  fourth 
causes  of  action,  and  plaintiffs  excepted. 

The  Jury  returned  the  following  verdict: 
"(1)  Was  the  deed  from  E.  M.  Boney  to  the 
defendant  Paisley  Boney  dated  September  6, 
1897,  procured  by  fraud  and  undue  influence 
of  the  defendant  Paisley  Boney,  as  alleged 
In  the  complaint?    Answer:  No." 

Judgment  was  entered  upon  the  verdict 
in  favor  of  the  defendants,  and  the  plaintiffs 
excepted  and  appealed. 

E.  K.  Bryan,  of  Wilmington,  H.  D.  Wil- 
liams, of  EenansvlUe,  and  Robert  Ruark,  of 
Wilmington,  for  appellants.  Stevens,  Beas- 
ley  &  Weeks  and  Rountree  &  Carr,  all  of 
Wilmington,  and  A,  D.  Ward,  of  Newbem, 
for  appellees. 

AIjLEN,  J.  [1]  The  evidence  of  G.  J.  Bon- 
ey, offered  by  the  plaintiffs  and  excluded  by 
the  court,  was  incompetent  under  section 
1631  of  the  Revlsal.  He  was  one  through 
whom  plaintiffs  and  defendants  claimed,  and 
was  offering  to  testify.  In  behalf  of  the  plain- 
tiffs and  against  the  defendants,  as  to  con- 
versations and  transactions  with  Mrs.  B.  M. 
Boney,  deceased,  to  whom  the  witness  had 
executed  the  deed,  and  from  whom  the  de- 
fendant derived  his  title.  Bunn  v.  Todd,  107 
N.  0.  267,  11  S.  B.  1043. 

[2]  The  witness  D.  ^.  Boney  was  examin- 
ed by  the  court  In  the  absence  of  the  Jury. 
He  said,  among  other  things,  while  speaking 
of  the  sale  by  G.  J.  Boney,  assignee:  *'Be- 
fore  the  sale  that  morning,  I  and  the  two 
brothers  consulted  about  It,  and  It  was  agreed 
that  our  wives  would  bid  off  our  place,  and 
the  widow  was  to  bid  off  her  place.  This 
money  was  to  go  to  pay  off  the  creditors, 
provided  It  would  do  it  It  seemed  to  be  the 
understanding  that  she  was  buying  for  her- 
self and  children  by  the  second  marriage, 
but  I  don't  know  what  was  said  about  that. 
I  don*t  know  whether  she  was  to  buy  it  off 
as  widow  or  buy  it  off,  and  hold  it  for  her 
husband's  heirs.  I  don't  know  that  that 
was  explained.  I  don't  remember  any  ex- 
planation about  that."  The  court  then  ex- 
cluded the  evidence  upon  the  statement  by 
counsel   for  plaintiffs  that  they   could  not 
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prove  knowledge  of  the  agreement  or  under- 
standing npon  the  part  of  Mrs.  E.  M.  Boney, 
except  by  the  evidence  of  G.  J.  Boney,  which 
we  have  held  was  properly  excluded*  This 
mling  was  correct,  bnt  his  honor  might  have 
gone  further,  as  the  evidence  of  Mr.  Boney 
shows  that  he  had  no  recollection  of  any 
agreement  or  declaration  of  a  trust 

[S]  The  letters  written  by  W.  J.  Boney  to 
Walter  Boney  fall  clearly  within  the  rule  res 
inter  alios  acta,  as  they  were  not  written  by 
the  defendant  Paisley  Boney,  or  to  him,  or 
by  his  authority. 

[4]  We  have  not  been  able  to  find  a  direct 
adjudication  in  this  state  sustaining  his  hon- 
or in  excluding  parts  of  the  deposition  of 
Mrs.  Turner,  because  the  whole  was  not  of- 
fered, but  the  authorities  elsewhere  are  in 
accordance  with  his  ruling.  Kilbourne  v. 
Jennings,  40  Iowa,  475;  Schwartz  v.  Bruns- 
wick, 73  Mo.  257;  Hamilton  v.  Biilliken,  62 
Neb.  117,  86  N.  W.  913 ;  State  v.  Rayburn, 
31  Mo.  App.  386;  Lanahan  v.  Lawton,  50  N. 
J.  Eq.  276,  23  AtL  476 ;  Grant  v.  Pendery,  15 
Kan.  242.  It  Is,  however,  immaterial,  wheth- 
er right  or  wrong,  as  the  plaintiffs  offered 
the  whole  of  the  cross-examination  of  the 
witness,  and  the  examination  in  chief,  which 
they  were  required  to  introduce,  could  not 
affect  the  case  one  way  or  the  other ;  she  tes- 
tifying on  the  examination  in  chief  to  noth- 
ing except  that  her  name  was  Harriet  O. 
Turner,  that  she  was  76  years  of  age,  and 
was  the  sister  of  Mrs.  E.  M.  Boney.  The 
plaintiffs  do  not  contend  that  the  questions 
and  answers  in  the  deposition  excluded  upon 
the  objection  of  the  defendants  were  compe- 
tent as  they  are  presented,  but  that  his  hon- 
or did  not  have  the  power  to  entertain  the 
objections  when  the  deposition  was  offered, 
but  the  answer  to  this  contention  is  that  his 
honor  acted  upon  an  agreement  of  counsel 
that  objections  might  be  heard  and  passed 
upon  by  the  judge  at  the  trial. 

[6]  Holding,  as  we  do,  that  the  evidence 
of  G.  J.  Boney,  D.  B.  Boney,  and  Mrs.  Tur- 
ner was  properly  excluded,  there  was  remain- 
ing no  evidence  to  support  the  second,  third, 
and  fourth  causes  of  action,  unless  the  con- 
duct of  the  defendant  Paisley  Boney  at  the 
time  the  letters  were  shown  him  by  Mr. 
Westbrook  is  evidence  of  the  facts  alleged. 
Our  court  recognizes  the  doctrine  that  si- 
lence in  the  presence  of  an  accusation  is 
some  evidence  of  acquiescence  in  the  charge, 
but  we  are  admonished  that  it  is  so  liable  to 
misinterpretation  and  abuse  that  such  evi- 
dence should  be  received  with  great  caution, 
and  should  not  be  received  at  all  except  un- 
der well-recognized  conditions.  Tobacco  Co. 
T.  McElwee,  96  N.  C.  74,  1  S.  E.  676,  60  Am. 
Rep.  404;  State  v.  Jackson,  150  N.  G.  832,  64 
S.  E.  376. 

Ab  was  said  in  Moore  v.  Smith,  14  Serg.  & 
R.  (Pa.)  393,  which  is  cited  with  approval  in 
the  Tobacco  Go.  Case,  supra:   *'Two  m^i  at 


this  rate  might  talk  a  third  out  of  his  whole 
estate'  with  a  witness!  Nothing  can  be 
more  dangerous  than  this  kind  of  evidence. 
It  should  always  be  received  with  caution, 
and  never  ought  to  be,  unless  the  evidence 
is  of  direct  declarations  of  that  kind,  which 
naturally  calls  for  contradiction,  some  asser- 
tion made  to  the  man,  with  respect  to  his 
right,  which  by  his  silence  he  acquiesces  in." 
In  2  Ohamberlayne,  Mod.  Bv.  |S  1401,  1402, 
the  author  notes  a  distinction  between  oral 
and  written  accusations.  He  says:  Section 
1401:  ''Should  a  party  to  a  litigation  deny 
the  truth  of  a  statement  made  to  him,  no 
reason  exists  for  introducing  the  t&ct  in  evi- 
dence, as  an  admission  that  the  statement 
was  true.  On  the  contrary,  should  the  per- 
son addressed  fail  to  deny  the  truth  of  the 
staten[ient  made  to  him,  or  in  his  presence, 
it  has  been  thought  that,  under  cover  of  the 
very  illusory  maxim  that  'silence  gives  con- 
sent,' some  rule  of  evidence  of  necessity  ren- 
ders admissible  as  against  the  party  all  which 
was  said  in  his  presence  and  not  categorical- 
ly or  in  substance  denied  by  him.  The  dan- 
gers of  establishing  such  a  rule  of  procedure 
or  canon  of  administration  are  obvious.  No 
rights  of  a  party  whom  any  one  saw  fit  to 
address  concerning  them  would  be  safe  un- 
der such  a  state  of  the  law."  Section  1402: 
"ESxperience  shows  that,  in  the  case  of  the 
average  man,  a  marked  distinction  exists  be- 
tween the  readiness  with  which  he  will  re- 
ply to  an  oral  question  and  his  readiness  to 
answer  in  writing  a  written  claim  or  de- 
mand. Those  who  are  addressed  directly, 
face  to  face,  feel  a  spontaneous  impulse  fre- 
quently, perhaps  the  result  of  habit,  to  de- 
ny a  false  declaration  regarding  a  matter 
which  intimately  concerns  them.  In  propor- 
tion as  yielding  to  such  an  impulse  would  be 
natural,  failure  to  do  so  .is  significant  No 
such  intuitive  suggestion  is,  as  a  rulp,  pre- 
sented where  statements  are  made  in  writ- 
ing. Even  where  the  initial  impulse  is  to 
roplyf  the  feeling  frequently  fails  to  persist 
until  it  becomes  effective  in  a  resultant  de- 
nial. Delay  removes  spontaneity.  A  stage 
of  deliberation  intervenes.  No  immediate 
necessity  for  taking  a  definite  position  may 
be  felt  In  view  of  these  and  similar  consid- 
erations, it  can  scarcely  be  said  that  any 
uniform  natural  impulse  to  traverse  errone- 
ous written  statements  exists  under  ordi- 
nary circumstances.*'  The  acctisation  must 
be  direct  and  of  a  character  which  calls  for 
contradiction.  "Acquiescence,  to  have  the  ef- 
fect of  an  admission,  must  exhibit  some  act 
of  the  mind,  and  amount  to  voluntary  de- 
meanor or  conduct  of  the  party/'  and  the 
circumstances  must  be  such  "as  would  prop- 
erly and  naturally  call  for  some  action  or 
reply  from  men  similarly  situated."  State 
V.  Jackson,  supra.  One  of  the  recognized 
conditions  which  justifies  the  exclusion  of 
such  evidence  is  that  the  accusation  is  made 
by  a  hostile  party,  and  for  the  purpose  of 
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procuring  eyldence,  wlien  silence  may  be  tlie 
only  wise  and  prudent  course. 

Judge  Redfield  says  in  Mattocks  y.  Lyman, 
16  y 1 119 :  "But  when  the  claim  is  made  for 
the  mere  purpose  of  drawing  out  evidence, 
as,  In  the  present  case,  It  is  obvious  must 
have  been  the  fact,  or  when  It  Is  In  the  way 
of  altercation,  or,  in  short,  unless  the  party 
asserting  the  claim  does  it  with  a  view  to  as- 
certain the  claim  of  the  person  upon  whom 
he  makes  the  demand,  and  in  order  to  know 
how  to  regulate  his  own  conduct  in  the  mat- 
ter, and  this  is  known  to  the  opposite  party, 
and  he  remains  silent,  and  thereby  leads  the 
adversary  astray,  mere  silence  is,  and  ought 
to  be,  no  ground  of  inference  against  any  one. 
The  liabilities  to  misapprehension,  or  misrec- 
ollection,  or  misrepresentation  are  such  that 
this  silence  might  be  the  only  security.  To 
say,  under  such  a  dilemma,  that  silence  shall 
Imply  assent  to  all  which  an  antagonist  may 
see  fit  to  assert,  would  Involve  an  absurdity 
little  less  gross  than  some  of  the  most  ex- 
travagant caricatures  of  this  caricature  lov- 
ing age.  With  some  men,  perhaps,  silence 
would  be  some  ground  of  inferring  assent, 
and  with  others  none  at  all.  The  testimony 
then  would  depend  upon  the  character  and 
habits  of  the  party,  which  would  lead  to  the 
direct  trial  of  the  parties.  Instead  of  the 
case.** 

[6]  Applying  these  principles,  we  are  of 
opinion  that  the  conduct  of  the  defendant, 
standing  alone  as  it  does,  was  not  sufficient 
to  have  the  second,  third,  and  fourth  causes 
of  action  submitted  to  a  jury.  The  witness, 
who  banded  the  letters  to  the  defendant,  was 
a  son-in-law  of  Mrs.  Boney,  and  was  endeav- 
oring to  procure  evidence  to  be  used  on  the 
trial  of  this  action,  which  was  instituted 
>within  six  months  thereafter.  He  made  no 
charge  himself  which  might  have  been  ex- 
pected to  cause  instant  reply,  but,  on  the 
contrary,  handed  the  defendant  letters  and 
asked  him  to  read  them,  and  say  what  he 
would  do.  The  defendant  had  time  for  re- 
flection; and,  knowing  he  wad  In  the  pres- 
ence of  a  witness  antagonistic  to  him  and 
that  what  he  said  might  be  misunderstood 
or  misquoted,  it  was  the  part  of  prudence 
and  wisdom  to  say  nothing,  for  fear  he  might 
regret  it  No  direct  charge  was  made  in  ei- 
ther letter,  and.  If  it  may  be  Inferred  from 
the  first  that  the  writer  intended  to  convey 
the  idea  that  the  residue  would  be  divided  be- 
cause of  an  existing  trust,  the  second  goes 
far  to  destroy  any  such  contention,  as  it  is 
therein  said  that  the  defendant  had  ''bought 
out  the  whole  tract"  At  most,  the  conduct 
of  the  defendant,  under  these  circumstances, 
could  have  created  no  more  than  mere  con- 
jecture as  to  the  existence  of  the  causes  of 
action,  as  to  which  judgments  of  nonsuit 
were  entered. 

We  find  no  error  in  the  trial  of  the  issue 
submitted  to  the  jury,  and  are  of  opinion  the 


instructions  to  the  Jury  were  as  favorable  as 
the  plaintiffs  had  the  right  to  expect  The 
rulings  on  the  evidence  of  W.  F.  Murphy  and 
Lurther  Garr  are  sustained  by  Smith  t. 
Smith,  117  N.  a  820,  23  S.  B.  270. 
No  error. 

039  Ga.  600) 
BRANTLET;  et  aL  v.  t/EE  et  aL 
(Supreme  Court  of  Georgia.    March  11,  1913.) 

(Syllabus  by  the  Court.) 

1.  Bridges  (§  20*)  —  Constbuction  «—  Con- 
tbacts^-Advebtisbicent. 

A  contract  to  build  a  bridge 'over  a  water 
course,  which  divides  two  counties,  must  be 
let  at  public  outcry  after  due  advertisement.  If 
the  contract  is  likely  to  cost  a  sum  greater  than 
S5,000,  the  advertisement  shall  be  once  a  week 
lor  eight  weeks;  if  less  than  ^,000,  once  a 
week  for  four  weeks.  CSv.  Code  1910,  K  419, 
420.  By  virtue  of  these  Code  sections,  the 
proper  authorities  of  the  two  counties,  prepara- 
tory to  the  construction  of  the  bridge,  are  re- 
quired to  make  or  have  made  specifications  of 
the  contemplated  structure,  and  to  estimate  its 
probable  cost,  and  to  advertise  for  bidders  four 
or  eight  weeks,  according  as  the  estimate  of  the 
cost  be  less  or  greater  than  $5,000.  Where  the 
proper  county  authorities  bona  fide  believe  that 
the  bridge  is  not  likely  to  cost  a  greater  sum 
than  $5,000,  and  advertise  the  letting  of  the 
contract  for  four  weeks,  the  contract  will  not 
be  rendered  illegal  because  the  contractual  costs 
may  exceed  $5,000,  if  there  be  no  fraud  or  col- 
lusion, or  the  disparity  between  the  estimated 
and  the  contractual  cost  be  not  so  gross  as  to 
suggest  official  misconduct  or  dereliction  of 
duty. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent 
Dig.  i§  37-14,  46,  47 ;    Dec.  Dig.  i  20.*} 

2.  Navigable  Watbbs  (|  1*)  —  What  abx 
Navigable  Waters. 

A  stream  is  not  navigable,  requiring  the  as- 
sent of  the  War  Department  of  the  United 
States  to  the  construction  of  a  bridge  over  it, 
where  the  stream  is  not  one  capable  of  bearing 
upon  its  bosom,  either  for  the  whole  or  a  part 
of  the  year,  boats  loaded  with  freight  in  the 
regular  course  of  trade. 

[Ed.  Note.— For  other  cases,  see  NavigaUe 
Waters,  Cent  Dig.  f{  5-16;  Dec  Dig.  |  l.*l 

3.  Injunction   ({  137*)— Inteslocutobt  Ih- 

jx7  notion— e^videncac 

Other  questions  raised  on  the  interlocutory 
hearing  depended  for  their  solution  on  conflict- 
ing evidence.  Accordingly  there  was  no  abuse 
of  discretion  in  refusing  an  interlocutory  in- 
junction. 

[Bd.  Note.— For  other  cases,  see  Injunction* 
Cent  Dig.  §§  307-300 ;   Dec  Dig.  |  137.»1 

Error  from  Superior  Court,  Screven  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  W.  Jx  Brantley  and  others 
against  J.  A.  Lee  and  others,  commissioners. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

T.  J.  Evans  and  White  &  Lovett,  all  of 
Sylvania,  for  plaintiffs  in  error.  B.  K.  Oy^- 
street  and  John  C.  HolUngsworth,  both  of 
Sylvania,  for  defendants  in  error. 

EVANS,  P.  J.  The  Ogeechee  river  divides 
the  counties  of  Screven  and  Bulloch.    The 
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authorities  of  these  two  counties  were  pro- 
seeding  to  construct  two  bridges  across  this 
7ater  course,  when  certain  citizens  and  tax- 
payers of  Screven  county  filed  their  petition 
to  enjoin  against  the  letting  of  the  contracts 
for  the  construction  of  the  bridges.  The 
court  refused  an  Interlocutory  injunction. 

[1]  1.  A  contention  of  the  plaintiffs  in  er- 
ror is  that  one  of  the  bridges  was  let  at  a 
sum  greater  than  $5,000;  that  under  the 
statute  a  contract  to  build  a  bridge  to  cost 
more  than  this  sum  is  invalid,  unless  notice 
in  a  public  gazette  has  been  published  once  a 
week  for  eight  weeks;  and  that  the  notice 
here  was  published  for  a  less  period  of  time. 
The  Code  provides  that,  whenever  it  becomes 
necessary  to  build  a  bridge  over  any  water 
course  which  divides  two  counties,  the  prop- 
er authorities  of  both  counties  shall  cause 
the  same  to  be  built  by  letting  out  the  con- 
tract therefor  to  the  lowest  bidder  at  public 
outcry,  after  having  advertised  the  letting  of 
the  contract  Whenever  the  contract  is  like- 
ly to  cost  a  sum  greater  than  $5,000,  the 
proper  officers  of  these  counties  shall  give 
notice  in  the  public  gazettes  wherein  the 
sheriffs'  sales  are  advertised,  once  a  ^week 
for  eight  weeks ;  but,  if  the  work  to  be  done 
is  likely  to  cost  less  than  $5,000,  the  notice 
shall  be  published  once  a  week  for  four 
weeks.  Civil  Code,  f|  419,  420.  By  virtue 
of  these  Code  sections,  the  proper  authori- 
ties of  the  two  counties,  preparatory  to  the 
construction  of  a  bridge  spanning  a  water 
course  which  divides  the  counties,  are  re- 
quired to  make  or  have  made  specifications 
of  the  contemplated  structure,  and  to  esti- 
mate its  probable  cost,  and  to  advertise  for 
bidders  four  or  eight  weeks,  according  as  the 
estimate  of  the  cost  be  less  or  greater  than 
$5,000.  The  legislative  scheme  seems  to  be 
that  the  cost  of  the  bridge  is  to  be  primarily 
estimated  by  the  parties  charged  by  law 
with  the  duty  of  Its  construction.  Where, 
from  a  careful  estimate,  they  bona  fide  be- 
'  lieve  that  the  bridge  la  not  likely  to  cost  a 
greater  sum  than  $5,000,  advertisement  of 
only  four  weeks  is  required.  It  could  hard- 
ly have  been  the.  purpose  of  the  General  As- 
sembly to  require  a  readvertisement  of  the 
letting  of  the  contract,  if  the  difference  be- 
tween the  estimated  cost  and  the  lowest 
amount  bid  was  not  an  unreasonable  amount 
The  enjoyment  of  these  public  conveniences 
should  not  be  postponed  by  repeated  adver- 
tisements, when  it  is  apparent  that  the  coun- 
ty oflacials  are  acting  in  good  faith,  and  the 
disparity  between  the  estimated  and  the  pro- 
posed contractual  cost  is  not  so  gross  as  to 
suggest  official  misconduct  or  dereliction  of 
duty  on  the  part  of  the  county  officials.  The 
evidence  in  this  case  authorized  a  finding 
that  the  county  authorities  made  a  bona  fide 
effort  to  estimate  the  cost  of  the  bridge  span- 
ning the  river  at  Rocky  Ford,  and  in  their 
opinion   the  cost  of  the  bridge  would   not 


exceed  $5,000.  They  took  the  advice  of  deal- 
ers in  bridge  material  as  to  its  probable  cost 
It  also  appeared  that  there  was  an  increase 
in  value  in  the  cost  of  structural  material 
during  the  interval  between  the  estimate  and 
the  letting  of  the  contract  At  the  inter- 
locutory hearing  it  appeared  that  the  con- 
tract for  the  building  of  the  bridge  had  been 
let  for  the  sum  of  $8,500.  Under  the  cir- 
cumstances appearing  before  the  judge,  we 
cannot  say  that  the  difference  between  these 
two  amounts  is  so  large  as  to  invalidate  the 
contract 

[2,  3]  2,  8.  It  was  further  contended  that 
the  construction  of  the  bridge  was  illegal, 
because  the  county  authorities  were  without 
sufficient  funds  te  pay  for  the  same  during 
the  current  year,  because  the  bridge  did  not 
connect  with  existing  public  roads,  and  be- 
cause the  stream  over  which  the  bridge  was 
to  be  constructed  was  navigable,  and  the 
consent  of  the  War  Department  had  not  been 
procured.  As  to  the  sufficiency  of  funds,  and 
the  existence  of  the  public  roads  leading  to 
the  bridge  abutments,  the  evidence  was  con- 
flicting. The  testimony  showed  that  the  Ogee- 
chee  river  at  those  points  was  not  a  navi- 
gable stream  according  to  the  Civil  Code,  S 
3631,  which  defines  a  navigable  stream  as 
one  beaHng  upon  its  bosom,  either  for  the 
whole  or  a  part  of  the  year,  boats  loaded 
with  freight  In  regular  course  of  trade. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent  on  account  of 
sidtness. 

(189  Ga.  587) 

WHITE  et  al.  v.  NORTH  GEORGIA  ESLEO- 

TRIC  CO.  et  al. 
(Supreme  Court  of  Georgia.     March  1,  1913.) 

(ByUahui  hp  iK€  Court.) 

1.  Veittje  (I  22*)— EJQurrr  C?Asfe— Codbfewd- 

ANTS. 

Under  the  Oonstitation,  an  equity  case 
must  be  tried  in  the  county  of  the  residence  of 
a  defendant  a^inst  whom  substantial  relief  is 
prayed.    CSv.  Code  1910,  |  6540. 

[Ba.  Note.— For  other  cases,  see  Venue,  Oent 
Dig.  §§  85-«7 ;  Dec.  Dig.  §  22.*] 

2.  Venue  (|  22*)— Eqxtitt  Oasb— Codsfbnd- 

ANTS. 

Where  an  equitable  action  was  brought 
aeainst  three  defendants,  two  of  whom  were 
alleged  to  be  residents  of  the  county  of  the  ven- 
ue, and  the  third  a  resident  of  another  county 
of  this  state,  and  where  the  last-named  defend- 
ant pleaded  to  the  jurisdiction  and  showed  that 
neither  of  her  codefendants  resided  in  the  coun- 
ty where  the  suit  was  brought,  but  one  of  them 
resided  in  another  county  of  this  state  and  the 
other  was  a  nonresident  of  the  state,  her  plea 
to  the  jurisdiction  should  have  been  sustained. 
[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  §§  35-37 ;   Dec.  Dig.  |  22.*] 

3.  Appeabance  (J  19*)—JxmiSDicnoN— Waiv- 
es OF  Objection. 

Parties  defendant  to  an  equitable  action  in 
the  superior  court,  who  appear  and  plead  to 
the  merits  without  excepting  to  the  jurfidilctlon, 
thereby  waive  any  objection  to  the  jurisdiction 
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of  the  person  so  far  as  they  are  concerned; 
bat  they  cannot  waive  it  to  the  prejudice  of 
third  parties.    Civ.  Code  1910,  |  5663. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  EHg.  §§  79-82,  84-90 ;  Dec.  Dig.  S  19.*] 

4.  Dismissal  and  Nonsuit  (5  80*)— Dismis- 
sal OF  Pabty—Effect. 

If  one  partjr  to  an  equitable  action,  whose 
plea  to  the  jurisdiction  is  sustained,  can  be 
eliminated  therefrom,  and  the  cause  can  pro- 
ceed so  as  to  grant  complete  relief  with  the  re- 
maining parties  before  the  court,  the  dismissal 
of  the  action  as  to  such  party  will  not  necessi- 
tate its  dismissal  in  to  to. 

(a)  In  the  present  case^  the  sustaining  of  the 
plea  to  the  jurisdiction  nled  by  one  of  the  par- 
ties would  have  prevented  granting  any  equi- 
table relief  so  fbr  as  she  was  concerned,  and  to 
that  extent  the  case  would  fall.  But  the  sub- 
stantial cause  of  action  was  between  the  re- 
maining parties.  The  facts  of  this  case  did  not 
make  one  in  which  both  parties  claimed  under 
a  common  grantor.  Under  the  evidence,  a  ver- 
dict in  favor  of  the  plaintiff  against  the  defend- 
ants other  than  the  party  who  pleaded  to  the 
jurisdiction,  and  for  the  relief  sought  other  than 
that  which  depended  on  her  presence,  was  fully 
supported. 

[Ekl.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Gent  Dig.  §{  178-181 ;  Dec.  Dig. 
§80.*] 

6.    INACCUBACIES   IN    INSTRUCTIONS. 

While  there  may  have  been  some  inaccura- 
cies in  the  charge,  under  the  evidence,  there  is 
nothing  which  should  require  a  reversal  as  to 
the  two  defendants  over  whom  the  court  had 
jurisdiction. 

6.  Appeal  and  Ebbob  ({  1154*)— Detebmina- 
TiON— Modification. 

Although  the  presiding  judge  erred  in  re- 
taining the  defendant  who  pleaded  to  the  juris- 
diction, the  verdict  and  decree  are  separable,  so 
that  the  relief  granted  as  to  her  can  be  strick- 
en therefrom  without  affecting  them  as  to  other 
parties.  This  litlgatioh  has  been  pending  for 
many  years.  As  to  the  parties  other  than  the 
one  who  filed  the  plea  to  the  jurisdiction,  it 
has  reached  a  proper  conclusion,  and  the  litiga- 
tion should  not  be  longer  continued  because  of 
the  error  of  retaining  such  party  in  the  case; 
it  not  being  essential  to  the  determination  of 
the  substantial  issues  between  the  other  parties, 
nor  having  affected  their  rights.  Accordingly 
this  court  gives  direction  that  the  verdict  and 
decree  be  so  modified  as  to  eliminate  therefrom 
the  grant  of  any  relief  as  against  such  party, 
including  the  cancellation  of  a  deed  executed 
by  such  party  and  injunction  affecting  her; 
that  her  plea  to  the  jurisdiction  be  sustained, 
and  she  be  stricken  from  the  record  as  a  party ; 
and  that  in  other  respects  the  verdict  and  de- 
cree stand  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  f  4497 :    Dec.  Dig.  §  1154.*] 

Error  from  Superior  Court,  Rabun  County; 

7.  B.  Jones,  Judge. 

Action  between  S.  E.  White  and  others 
and  the  North  Georgia  Electric  Company  and 
others.  From  the  judgment,  S.  E.  White 
and  others  bring  error.  AflElrmed  with  di- 
rection. 

Brown,  Randolph,  Parker  A  Scott  and 
Spencer  R.  Atkinson,  all  of  Atlanta,  for 
plaintiffs  in  error.  H.  H.  Dean,  of  Gaines- 
ville, for  defendants  in  error. 

BECK,  J.  Judgment  afiirmed,  with  direc- 
tion.   All  the  Justices  concur. 


(138  Ga.  556) 
CITT  OF  DALTON  t.  HUMPHRIES. 
(Supreme  Court  of  Georgia.     Feb.  28,  1913.) 

(SyUahut  hy  the  Court.) 

1.  Municipal  Cobpobations  (§  821*)— De- 
fect IN  STBEET -- OONTBIBUTORY  NEGLI- 
GENCE—PBOXIHATB    Cause— Question     fob 

JUBY. 

In  a  suit  hrought  hy  one  against  a  dty 
for  damages  alleged  to  have  been  caused  bj 
the  negligence  of  the  latter  in  digging  and 
keeping  open  a  ditch  in  the  public  streets,  re- 
Bultmg  in  an  injury  to  plaintiff  by  reason  of 
the  horse  which  he  was  driving  falling  therein, 
and  where  the  defendant  denied  that  it  was  neg- 
ligent, or  that  the  open  ditch  was  the  prox- 
imate cause  of  the  injury,  but  insisted  that  the 
proximate  cause  was  that  the  plaintiff  negli- 

gently  caught  the  horse  by  the  bridle  after  he 
ad  fallen  into  the  ditch  and  had  come  out, 
and  the  horse  kicked  and  caused  the  injury  to 
plaintiff,  the  court  should  have  instructed  the 
jury  that  if  it  was  shown  that  the  dty  had 
caused  the  ditch  to  be  dug  and  thus  created 
the  situation  of  peril,  and  the  plaintiff  put  him- 
self in  a  position  of  danger  relative  thereto, 
it  was  a  question  of  fact  for  the  jury  to  say, 
under  all  the  evidence,  whether  he  acted  with 
ordinary  care  and  prudence,  and  what  the  prox- 
imate cause  of  the  injury  was. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  1745-1757;  Dec. 
Dig.  I  821.*] 

2.  Trial  (}  236*)— Instbuctions— Cbedibil- 
iTY  OF  Witness. 

Where  there  is  a  conflict  in  the  testimony 
as  to  a  material  issue  in  the  case  on  trial,  it 
is  error  to  instruct  the  jury  that  **you  may 
believe  that  witness  or  those  witnesses  who 
have  the  best  means  of  knowing  the  facts 
about  which  he  or  she  testifies,  and  the  least 
inducement  to  swear  falsely,"  without  the  qual- 
ification that  the  witnesses  in  all  other  re- 
spects are  found  to  be  equally  credible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  631-533;   Dec.  Dig.  S  236.*]    . 

8.  Municipal  Cobpobations  (|  818*)— In- 
JUBY  FROM  Defective  Street— Evidence- 
Isolated  Acts. 

The  general  rule  is  that  isolated  acts  of 
negligence,  similar  to  the  one  complained  of, 
cannot  be  shown.  Accordingly  it  was  error  on 
the  trial  of  a  suit  against  a  dty  for  damages 
brought  by  one  who  was  alleged  to  have  been 
injured  by  the  falling  of  a  horse  inta  an  open 
ditch  du^  in  a  public  street  of  a  city,  without 
the  plaang  of  a  sufficient  number  of  signal 
lights  (but  two  being  placed)  to  warn  trav- 
elers of  the  danger,  to  allow  a  witness  to  tes- 
tify that  a  few  days  prior  to  the  injury  he 
had  passed  the  ditch,  and  noticed  only  two 
lights. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1726-1738;  Dec 
Dig.  S  818.*] 

4.  Municipal  Corporations  (|  818*)— Inju- 
ry   FROM    DEFEOTIVB    StREET  —  EVIDENCE — 

Custom. 

It  was  likewise  error  to  permit  a  witness 
for  the  plaintiff,  where  it  was  not  shown  what 
was  the  general  custom  of  using  red  lights  on 
open  ditches  in  cities,  to  testify  that,  "wherever 
we  see  a  red  Ught  it  means  for  you  not  to 
drive  over  that  red  light;  and,  if  they  were 
30,  40,  or  50  feet  apart,  that  means  for  you 
to  drive  between  them." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1726-1738;  Dec. 
Dig.  §  818.*] 
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5w  Triai«  (I  202*)—IwsTBUCTiow— Evidence. 
In  a  suit  by  one  against  a  city  to  recover 
damages  for  injuries  sustained  by  the  plaintiff 
while  he  and  two  companions  were  being  driv- 
en by  one  of  these  two,  with  his  consent,  in  a 
buggy  drawn  by  a  horse,  which  went  into  an 
open  ditch  dug  by  the  city,  where  the  city  bad 
sought  to  warn  the  traveling  public  of  the  dan- 
ger by  signal  lights,  there  being  evidence  to 
warrant  such  instruction,  it  was  error  to  faU 
to  charge  the  jury  on  the  subject  of  whether 
the  driver  was  negligent,  and,  if  so,  whether 
that  negligence  was  the  proximate  cause  of  the 
injury. 

[Ed  Note.— For  other  cases,  see  Trial,  Cent 
;  »ig.  §S  474,  477,  482;  Dec  Dig.  |  202.*] 

*  Jury  (§  90*)— New  Trial  (§  42*)— Qual- 
ifications or  Jurors— Ground  for  New 
Trial. 

A  juror  is  nat  disqualified  to  try  a  case 
where  he  is  the  nephew  of  one  whose  wife  is 
a  sister  of  the  mother  of  a  plaintiff  in  another 
suit  growing  out  of  the  same  transaction  as 
the  one  on  trial.  Such  a  family  connection 
did  not  bring  such  juror  within  the  prohibited 
degrees  of  kinship,  and  disqualify  him  for  jury 
service  in  the  plaintiff's  case. 

(a)  Where  the  court  asked  all  of  the  jurors 
whether  any  of  them  were  related  by  blood  or 
marriage  in  any  way  to  the  plaintiff^  or  to  two 
other  persons  who  had  similar  suits  against 
the  defendant  growing  out  of  the  same  trans- 
action, it  is  not  cause  for  a  new  trial  that  one 
of  the  jurors  trying  such  case,  and  who  was 
not  related  to  the  plaintiff,  remained  silent 

[Ed.  Note. — For  other  cases,  see  Jury,  Gent 
Dig.  {§  413-418,  422;  Dec.  Dig.  §  90;*  New 
Trial,  Cent  Dig.  §§  74-79;    Dec.  Dig.  i  42.*] 

7.  Denial  of  New  Trial. 

The  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  J.  A.  Humphries  against  the  City 
of  Dalton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

M,  C.  Tarver,  of  Dalton,  for  plaintiff  in 
error.  Maddoz,  McCamy  &  Shumate^  of  Dal- 
ton, for  defendant  in  error. 

HILL,  J.  Humphries  brought  suit  against 
the  city  of  Dalton,  alleging  that  while  driv- 
ing along  one  of  the  principal  streets  of  the 
city,  in  company  with  two  others,  the  horse 
and  buggy  went  into  a  ditch  which  had  been 
dug  and  left  unprotected  by  the  city.  The 
plaintiff  sustained  injuries,  and  the  suit  was 
to  recover  damages.  The  material  allega- 
tions of  the  petition  were  denied  by  the  de- 
fendant A  verdict  for  the  plaintiff  was  ren- 
dered. A  motion  for  a  new  trial  having  been 
overruled,  the  defendant  excepted. 

[1]  1.  Error  is  assigned  upon  the  following 
charge  of  the  court:  "If  you  find  from  the 
evidence  that  the  plaintiff  was  thrown  from 
the  buggy  as  he  contends,  and  those  in  the 
buggy  were  in  a  dangerous  condition,  and  he 
took  hold  of  the  horse  for  the  purpose  of  ex- 
tricating them  from  such  condition  and  pre- 
venting them  from  being  injured,  and  in  do- 
ing 80  he  was  injured  by  the  horse  then  and 
there,  as  he  contends,  he  would  be  entitled  to 
recover,  if  he  was  without  fault  and  the  de- 


fendant was  at  fault  In  not  keeping  its 
streets  at  that  place  in  a  reasonably  safe 
condition;  but  if  after  he  was  thrown  from 
the  buggy,  and  those  in  the  bugg^  were  not 
in  a  dangerous  condition  and  the  plaintiff 
knew  it,  or  ought  to  have  known  it,  and  he 
took  hold  of  the  horse  and  was  hurt  thereby, 
he  cannot  recover  for  the  injury  done  by  the 
horse."  It  is  Insisted  that  if  the  plaintiff  left 
the  buggy  in  safety  and  attempted  to  stop 
the  horsey  as  he  insisted  he  did,  and  was  in- 
jured by  the  horse,  the  alleged  negligence  of 
the  city  was  not  the  proximate  cause  of  his 
injury,  and  he  would  not  in  that  event  be  en- 
titled to  recover.  While  the  charge  complain- 
ed of  was  not  entirely  accurate,  we  cannot 
say  that  it  is  cause  for  reversal.  The  court 
should  have  submitted  to  the  Jury  the  ques- 
tion whether  or  not  the  plaintiff  was  without 
fault,  and  the  defendant  was  at  fault,  under 
all  the  circumstances,  and  should  not  have  in- 
structed the  Jury  as  he  did  in  the  latter  por- 
tion of  the  charge  above  quoted  This  objec- 
tion, however,  was  not  urged  in  the  motion. 
If  the  city  caused  the  situation  of  peril, 
caused  the  ditch  to  be  dug,  and  thus  created 
the  emergency,  and  the  plaintiff  put  himself 
in  a  position  of  danger,  it  was  a  question  for 
the  Jury  to  say,  under  all  the  evidence,  wheth- 
er he  acted  with  ordinary  care  and  prudence, 
and  what  was  the  proximate  cause  of  the  in- 
Jury.  Ll  &  N.  R.  Co.  V.  Cline,  136  6a.  863, 
865,  72  S.  B.  405 ;  Wilson  v.  Central  Ry.  Co., 
132  Ga.  215,  63  S.  B.  1121. 

[2]  2.  Error  is  assigned  upon  the  following 
charge  of  the  court:  ''Then,  gentlemen,  in 
determining  what  weight  you  will  give  the 
evidence  of  the  witnesses,  any  and  all  of 
them,  you  may  look  to  them  as  they  appear 
upon  the  stand,  take  their  manner  of  testi- 
fying, their  interest  or  want  of  interest  in  the 
case,  their  feeling,  prejudice,  bias,  relation- 
ship to  the  parties  and  to  the  case  or  any- 
thing of  the  kind  that  may  appear  from  the 
evidence  and  you  may  believe  that  witness 
or  those  witnesses  who  have  the  best  means 
of  knowing  the  facts  about  which  he  or  she 
testifies  and  the  least  inducement  to  swear 
falsely ;  and  with  these  rules  determine  what 
the  truth  of  the  evid^ice  is,  and  let  your 
verdict  speak  the  truth  as  you  may  find  it*' 
On  substantially  the  same  charge  as  the  one 
complained  of  here  this  court  held  in  the 
case  of  N.  O.  &  St  L.  Ry.  v.  Hubble,  139  Ga. 
— ,  76  S.  BL  1009,  that  it  was  "error  to  in- 
struct the  Jury  that  they  'may  believe  that 
witness  or  those  witnesses  who  have  the  best 
means  of  knowing  the  facts  about  which  he 
or  she  testifies,  and  the  least  inducement  to 
swear  falsely,*  without  a  qualification  that 
the  witnesses  in  all  other  respects  are  found 
to  be  equally  credible.**  The  ruling  in  that 
case  is  controlling  on  the  question  presented 
to  us  for  decision  in  this.  The  error  was 
harmful  in  the  present  case,  and  v^ill  cause 
a  reversaL    There  was  a  conflict  in  the  evi- 
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dence  on  the  question  as  to  whether  the  plain- 
tiff and  the  defendant  w^e  each  negligent 
The  testimony  of  plaintiff's  witnesses  tended 
to  show  that  there  were  only  two  lanterns, 
or  signal  lights,  on  the  ditch— one  at  each 
end.  That  for  the  defendant  tended  to  show 
that  there  were  three  red  lights  instead  of 
two,  and  that  all  of  them  were  lighted.  And 
some  conflict  existed  as  to  where  the  lights 
were  placed.  The  evidence  was  also  con- 
flicting as  to  whether  the  plaintiff  was  in- 
toxicated at  the  time  of  the  injury;  the 
charge  being  without  the  qualification  that, 
if  the  witnesses  were  of  equal  credibility,  it 
tended  to  mislead  the  jury  into  thinking  that 
the  court  meant  that  they  might  believe  a  par- 
ticular witness  or  class  of  witnesses  in  prefer- 
ence to  other  witnesses.  See  Li  &  N.  R.  Go. 
V.  Rogers,  136  Ga.  674  (3),  71  S.  B.  1102. 

[3]  3.  Complaint  is  made  that  the  court 
erred  in  admitting  the  testimony  of  Dr.  Rol- 
lins as  to  whether  or  not  on  a  previous  oc- 
casion the  ditch  in  question  had  been  well 
lighted,  and  in  admitting  his  testimony  that 
a  few  days  prior  to  the  Injury  he  had  passed 
the  ditch,  and  noticed  only  two  lights.  The 
objection  was  that  the  previous  condition  of 
the  ditch  as  to  being  lighted  or  not  was  im- 
material upon  a  consideration  of  the  question 
as  to  whether  or  not  it  was  properly  lighted^ 
on  the  night  of  the  injury.  And  we  so  hold.'^ 
One  isolated  case  of  negligence  does  not 
throw  any  light  on  the  question.  The  gen- 
eral rule  is  that  the  fact  that  the  same  or 
another  person  for  whose  conduct  the  de- 
fendant is  responsible  did  a  similar  negli- 
gent act,  or  showed  similar  negligent  man- 
agement, cannot  be  shown.  8  Enc.  £)v.  939. 
It  was  held  by  this  court  that  it  was  errone- 
ous to  permit  a  witness  to  testify  over  objec- 
tion, in  a  suit  against  a  railway  company, 
that  "they  killed  a  good  many  stock  out  that 
way;  they  killed  the  mules  and  cows.  It 
has  not  been  a  year  since  they  killed  a  mule 
right  below  where  they  killed  mine."  Central 
Ry.  Go.  V.  Ross,  107  Ga.  73,  32  S.  B.  904. 

[4]  4.  A  witness  was  allowed,  over  objec- 
tion, to  testify  in  substance  that  a  red  light 
in  a  street  meant  not  to  drive  over  it,  and 
two  red  lights  placed  80,  40,  or  50  feet  apart 
in  a  street  meant  to  drive  between  them.  He 
testified  to  no  general  custom,  either  in  this 
municipality  or  in  municipalities  generally, 
to  furnish  a  basis  for  any  such  statement 
In  fact,  his  testimony  showed  that  he  was 
not  testifying  to  a  fact,  but  to  his  own  con- 
clusion or  opinion  as  to  what  lights  so  placed 
meant.  The  only  ground  given  by  him  for 
so  stating  was  that  his  common  sense  taught 
him  that  such  was  the  meaning  of  lights  thus 
placed.  This  was  plainly  merely  an  opinion 
or  conclusion  on  his  part,  and  was  inadmis- 
sible. 

[6]  5.  The  charge  complained  of  in  the 
tenth  ground  of  the  motion  for  a  new  trial 
was  that  the  plaintiff  would  be  entitled  to 


recover  'if  he  was  not  at  fault,  and  the  de- 
fendant was  at  fault  in  not  keeping  its  streets 
at  that  place  in  a  reasonably  safe  condition.** 
Error  Is  assigned  on  this  charge,  because  It 
nowhere  instructs  the  jury  as  to  the  proba- 
bility of  negligence  on  the  part  of  the  plain- 
tiff's companions  In  the  buggy,  to  whom  he 
had  intrusted  himself,  as  tending  to  prevent 
a  recovery.  By  reference  to  the  general 
charge,  it  appears  that  the  court  did  not 
charge  on  the  subject  of  whether  the  plain- 
tiff's companion  (who  was  driving)  was 
guilty  of  negligence,  and,  if  so,  whether  such 
negligence  was  the  proximate  cause  of  the  in- 
jury to  the  plaintiff.  The  testimony  tended 
to  show  that  the  plaintiff  and  one  of  his 
companions  had  hired  a  livery  stable  horse 
and  buggy,  and  that  at  the  time  of  the  in- 
jury it  was  being  driven,  with  their  consent, 
by  a  niece  of  one  of  them.  There  was  also 
evidence  which  tended  to  show  that  the 
horse  was  being  negligently  driven.  In  view 
of  this  evidence,  we  think  it  was  error  to  fail 
to  charge  on  the  subject  of  imputed  negli- 
gence, and  whether  It  was  the  proximate 
cause  of  the  Injury. 

[6]  6.  The  twelfth  ground  of  the  motion  as- 
signs error  on  the  ground  that  one  of  the 
jurors  was  dlsquaUfled  because  of  relation- 
ship to  the  plaintiff.  The  court  upon  request 
of  counsel  asked  all  of  the  jurors  whether 
any  of  them  were  related  by  blood  or  mar- 
riage in  any  way  to  the  plaintiff,  or  to  his 
companions  who  had  similar  suits  pending 
against  the  defendant  ^  The  juror  Henderson 
remained  silent  when  the  above  question  was 
asked.  This  juror  remained  on  the  panel, 
and  served  in  the  trial  of  the  case.  It  is  in- 
sisted that  the  juror  "was  a  son  of  a  brother 
of  T.  R.  Henderson,  whose  wife  is  a  sister  of 
J.  R.  Phillips,  and  the  sister  of  the  mother 
of  Belle  McFarland;  that  said  juror  was 
therefore  related  within  the  prohibited  de- 
grees" to  one  of  the  "companions  and  co- 
plaintiffs  of  the  plaintiCT*' ;  and  that  the  fact 
was  unknown  to  the  defendant  In  other 
words,  the  alleged  disqualified  juror  was  a 
nephew  of  the  sister  of  Phillips,  and  of  the 
mother  of  Belle  McFarland,  one  of  the  ''co- 
plaintiffs."  This  does  not  constitute  a  rela- 
tionship within  the  prohibited  degrees  in  this 
state,  and  the  juror  might  well  remain  silent 
when  the  question  was  asked;  and  his  so 
doing  is  no  cause  for  a  new  trial,  where 
no  other  question  was  asked  him  as  to  his 
family  connection  with  the  plaintiff.  Judge 
Bleckley's  opinion  and  quaint  couplet  as  con- 
tained in  the  decision  of  the  case  of  the  Cen- 
tral Railroad  Co.  v.  Roberts,  91  Ga.  513,  516, 
18  S.  E.  315,  is  apt  to  the  facts  of  this  case. 
He  there  said : 

"Marriage  will  relate  the  husband  by  afiln- 
Ity  to  the  wife's  blood  relations,  but  will  not 
relate  the  brother  to  any  of  her  relations. 
The  husband  of  the  juror's  stepdaughter  was 
not  related  to  the  juror,  but  only  to  the 
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Juror's  wife.  The  Imsband*8  brother,  the 
plaintiff,  was  further  off  still;  he  was  not 
related  even  to  the  juror's  wife. 

The  groom  and  bride  each  comes  within   . 

The  circle  of  the  other's  kin ; 
But  kin  and  kin  are  still  no  more 

Related  than  they  were  before." 

7.  The  court  erred  in  overruling  tbe  mo- 
tion for  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
ear. 

cm  Ga.  5ei) 

DOSS  et  al.  v.  WOOTEN. 
(Supreme  Court  of  Georgia.     Feb.  28,  1913.) 

(8yttahu9  hy  the  Court  J 

1.  Appeal  AND  Ebbob  (§§  882,  1033* )—Habm- 
LE88  Ebbob— I NSTBUCTioN— INVITED  Ebbob. 

The  charge  dealt  with  in  the  first  division 
of  the  opinion,  if  erroneous,  was  not  harmful 
to  tbe  defendants,  and  will  not  require  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8591,  3610,  4052-4062; 
Dec.  Dig.  §i  882,  1033.*] 

2.  Vendob  and  Pubchaseb  (|  351*)— AonoN 
BT  Pubchaseb— Daicaoes  Recovebable. 

The  plaintiff  was  entitled  to  recover  a  rea- 
sonable expenditure  made  by  him  in  order  to 
remedy  defects  in  a  well  on  the  land  sold, 
which  existed  at  the  time  of  the  sale,  so  as 
to  put  it  }n  the  condition  the  defendants  rep- 
resented it  was  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  1017,  1047-1058; 
Dec.  Dig.  8  351.*] 

S.  Evidence  and  Vebdiot. 

There  was  evidence  to  support  the  verdict 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddox,  Judge.    - 

Action  by  T.  £L  Wooten  against  J.  Lb  Does 
and  another.  Judgment  for  plaintiff,  and 
new  trial  denied,  and  defendants  bring  er- 
ror.   Affirmed. 

Geo.  A.  H.  Harris  &  Son,  of  Rome,  for 
plaintiffs  In  error.  Copeland,  Hamilton  dc 
Hotchens  and  Denny  &  Wright,  all  of  Rome, 
for  defendant  In  error. 

HILL,  J.  Wooten  filed  his  petition  against 
J.  L.  and  N.  C.  Doss,  and  showed  sub- 
stantially the  following  facts:  He  bought 
certain  lands  of  the  defendants,  which  were 
described  in  bonds  for  title  executed  and 
delivered  to  him.  He  made  certain  cash  pay- 
mtfits  and  gave  his  notes  for  the  deferred 
payments,  all  of  which,  except  the  first,  could 
be  paid  in  wood  at  $1  per  cord  on  the  prem- 
ises. Three-quarters  of  an  acre  of  the  land 
purchased  afforded  a  good  site  for  a  store- 
house and  for  other  building  purposes,  and 
this  was  specially  pointed  out  to  the  plain- 
tiff when  he  made  the  purchase  as  being  a 
part  of  the  land  described  in  the  bond  for 
titles.  At  the  time  of  the  purchase,  the  de- 
fendants Informed  him  that  they  would 
place  a  fence  aronnd  the  particular  three- 
quarters  of  an  acre,  free  of  cost  to  him,  and 


pointed  but  to  him  the  post  holes  then  dug 
to  receive  the  posts.  They  also  pointed  out 
rock  corners  then  and  now  standing,  show- 
ing the  boundaries;  the  same  being  a  frac- 
tional part  of  a  lot.  The  three-quarters  of 
an  acre  Is  of  the  value  of  $100.  The  plaintiff 
Is  now  Informed,  and  defendants  admit,  that 
they  did  not  own  the  three-quarters  of  an 
acre  when  the  purchase  was  made;  nor  do 
they  own  It  now.  They  also  mention  that  a 
certain  well  on  the  land,  necessary  and  val- 
uable for  stock  and  tenants,  was  a  lasting 
well  and  never  went  dry,  but  the  well  does 
go  dry  every  summer;  and  in  this  matter 
the  defendants  knowingly  misrepresented  the 
facts  relative  to  the  well,  and,  it  being  one 
with  a  rock  bottom,  It  will  cost  $50  to  secure 
a  well  with  lasting  water.  The  land  pur- 
chased was  in  part  original  forest,  to  wit, 
165  acres,  more  or  less,  consisting  of  pine, 
oak,  gum,  and  other  like  timbers,  of  the  val- 
ue of  $300.  Plaintiff  purchased  all  except  the 
timber  on  about  40  acres.  He  has  ascer- 
tained that,  previously  to  his  purchase,  the 
defendants  had  sold  all  of  the  timber  to  one 
Dukes,  who  is  now  claiming  the  timber  and 
is  actually  engaged  In  cutting  the  same,  to 
the  plalntlfTs  damage  in  the  sum  of  $300. 
The  loss  of  the  three-quarters  of  an  acre 
of  land,  the  dry  well,  and  the  timber  cut 
rendered  the  premises  purchased  less  valu- 
able by  $500.  The  defendants  are  insolvent 
The  prayer  Is  that  the  defendants  be  re- 
atrained  and  enjoined  from  transferring, 
selling,  or  otherwise  disposing  of  or  incum- 
bering tbe  promissory  notes  not  yet  due  for 
judgment  against  the  defendants  in  the  sum 
of  $500,  and  that  the  same  be  credited  on 
the  plaintiff's  notes  as  they  fall  due,  etc. 

The  defendants.  In  their  answer,  deny 
many  of  the  platntiffs  allegations,  and  aver 
good  faith  toward  him.  In  answering  the 
fourth  paragraph  of  the  petition,  they  aver 
that  they  delivered  to  the  plaintiff  the  num- 
ber of  feet  that  his  bond  for  title  calls  for, 
and  that  he  was  not  deceived  or  defrauded 
in  any  way.  Defendants  were  mistaken 
as  to  where  the  comers  really  were,  but 
plaintiff  was  so  Informed,  and  he  accepted 
the  land  as  the  comers  should  have  been, 
and  ratified  the  mistake.  The  land  he 
claims  Is  not  worth  more  than  $50. 

The  jury  returned  a  verdict  for  the  plain- 
tiff in  the  sum  of  $192.  To  the  overmllng  of 
a  motion  for  a  new  trial,  the  defendants 
excepted. 

[1]  This  case  turns  upon  the  charge  of 
the  court  with  reference  to  the  measure  of 
damages  respecting  the  shortage  In  the  land 
purchased,  and  that  with  respect  to  the  dam- 
ages flowing  from  the  dry  well.  In  the  mat- 
ter of  the  former,  the  court  Instructed  the 
jury:  "I  charge  you  that  he  would  have  a 
right  to  recover,  If  he  is  entitled  to  recover 
on  that  item;  the  proportional  part,  the  rel- 
ative value;  that  is  to  say,  as  to  the  whole 
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of  It  If  you  should  conclude  that  he  is  en- 
titled to  recover  at  all  on  that  item,  look 
and  see  what  he  gave  for  the  entire  tract 
of  land;  and,  having  done  that,  you  will 
then  see  what  proportion  this  three-quar- 
ters of  an  acre  bears  to  the  whole,  and 
to  the  price  given  for  the  whole,  and  in  that 
way  determine  the  value  of  this  three-quar- 
ters of  an  acrei  I  don't  mean  to  say  that 
you  would  be  authorized  to  give  plaintiff 
what  the  full  value  of  the  three-quarters 
of  an  acre  is  proven  to  be,  taken  by  itself, 
but,  taking  the  entire  purchase  as  a  whole, 
see  what  it  is  worth;  in  other  words,  see 
what  an  acre  in  the  tract  would  be  worth, 
according  to  the  price  given  for  the  whole, 
and  that  amount,  under  the  law,  would  be 
the  amount  the  plaintiff  would  be  entitled 
to  recover  for  the  three-quarters  of  an  acre, 
if  entitled  to  recover  on  that  item  at  all." 
It  is  insisted  that  the  above  charge  Is  error, 
because  the  method  by  which  the  jury  should 
arrive  at  the  value  to  be  allowed  for  the 
three-quarters  of  an  acre  was  not  sufficiently 
explained  by  the  court*  and  was  not  fully 
given,  and  further  that  the  plaintiff  bought 
by  the  tract  and  not  by  metes  and  bounds, 
and  therefore  the  plaintiff  would  not  be  en- 
titled to  recover  for  any  fractional  part  of 
the  three-quarters  of  an  acre.  The  plaintiff 
testified  that  the  defendant  "admitted  that 
he  did  not  own  that  three-quarters  of  an 
acre.  I  have  gotten  possession  of  that  three- 
quarters  of  an  acre  by  buying  it  from  another 
party.  ♦  ♦  •  i  have  possession  of  a  quar- 
ter of  an  acre  that  I  bought  from  Mr.  Duna- 
way.  The  other  half  acre  I  have  not  got  pos- 
session of  at  all."  In  their  answer  the  defend- 
ants aver  that  they  "were  mistaken  as  to 
where  tlie  comers  really  were,  but  the  plain- 
tiff was  so  informed,  and  he  accepted  the  land 
as  the  comers  should  have  been,  and  ratified 
the  mistake.'' 

The  general  rule  as  to  the  measure  of  dam- 
ages is  laid  down  in  the  case  of  Smith  v. 
Kirkpatrick,  79  6a.  410,  7  S.  E.  258,  as  fol- 
lows: "When  a  lot  of  land  is  sold  by  number, 
and  one  of  the  boundaries  is  misrepresented, 
whereby  the  purchaser  fails  to  get  some  of 
the  land  he  bought,  the  deduction  to  be  made 
from  the  agreed  price  (in  an  action  for  the 
purchase  money)  is  generally  in  proportion 
to  the  value  of  the  tract  with  the  boundaries 
as  represented,  and  its  value  with  the  true 
boundaries,  computing  value  as  at  the  time 
when  the  sale  was  made."  See,  also,  the 
second  division  of  the  opinion.  And  in  the 
case  of  Adams  v.  White,  138  6a.  306,  75  S.  B. 
821,  the  general  rule  is  held  to  be  that: 
"Where  land  is  sold  by  the  acre,  generally 
an  apportionment  for  a  deficiency  is  to  be 
made  proi;x)rtionally  to  the  number  of  acres 
in  the  deficiency."  In  the  present  case  the 
petition  alleged  a  shortage  in  the  land  pur- 
chased. The  bond  for  title  did  not  describe 
the  shortage.  It  will  be  observed  that  this 
Is  not  a  suit  for  a  breach  of  warranty,  or  for 


a  breach  of  the  bond,  dependent  solely  upon 
the  description  in  the  bond.  The  plaintiff 
alleged  misrepresentation  and  fraud  on  the 
part  of  the  defendants  as  to  the  quantity 
of  the  land  sold,  and  also  insolvency  of  the 
defendants.  It  was  a  suit  for  the  loss  of 
land  which  was  pointed  out  to  the  plaintiff 
as  being  the  land  sold  in  the  bond.  In  so 
far  as  the  question  of  the  statute  of  frauds 
might  affect  this  case,  because  of  insufficiency 
of  description  of  that  particular  part  of  the 
land,  and  it  being  in  parol,  that  was  relieved 
by  the  defendant's  plea  which  admitted  sub- 
stantially the  correctness  of  the  plaintifiTs 
allegation.  The  defendants'  answer  averred 
that  they  made  a  mistake  as  to  the  three- 
quarters  of  an  acre  of  land,  and  the  plaintiff 
ratified  it.  The  case  first  above  cited  lays 
down  the  general  rule  where  there  is  a  mere 
shortage;  and  Mr.  Justice  Beckin,  138  6a., 
supra,  draws  a  distinction  between  mere 
proof  of  shortage,  without  showing  any  par- 
ticular piece  of  land  was  short,  and  proof 
that  a  certain  piece  of  land  was  short  and 
the  value  of  it  After  stating  the  general 
rule,  it  was  there  held:  "It  follows  from  the 
foregoing  ruling  that  evidence  tending  to  show 
that  certain  portions  of  the  land  were  more 
valuable  than  other  portions  was  irrelevant 
and  immaterial,  and  should  not  have  been 
admitted  over  objections  duly  made."  It 
follows  from  what  has  been  said,  and  the 
rulings  made  in  the  cases  cited,  supra,  that, 
if  the  charge  in  this  case  on  the  question 
of  the  shortage  in  the  land  and  the  conse- 
quent damages  was  incorrect  at  all,  it  was 
not  injurious  to  the  defendants,  because,  un- 
der the  evidence,  the  rule  that  the  court  ap- 
plied was  probably  more  favorable  to  the  de- 
fendants than  the  other  rule.  Moreover,  the 
defendants  themselves  presented  a  written 
request  for  the  court  to  change  the  rule  of 
proportion;  and,  even  if  the  charge  com- 
plained of  was  error  at  all,  it  was  not  such 
that  the  defendant  could  be  heard  to  com- 
plain, when  the  court  had  substantially  fol- 
lowed a  rule  which  they  had  invoked. 

[21  2.  Complaint  is  made  of  the  following 
charge  of  the  court:  "But,  in  tlie  event  you 
find  the  plaintiff  is  entitled  to  recover  on 
this  item  of  the  well,  I  charge  you  that  he 
would  only  be  entitled  to  recover  just  such 
damages  as  the  plaintiff  was  put  to,  whatever 
that  might  be,  to  secure  that  constantly  flow- 
ing water,  if  he  did  so  secure  it  Look  to 
the  evidence  and  see  what  that  is,  and  what- 
ever that  might  be  the  plaintiff  would  have 
a  right  to  recover,  if  entitled  to  recover  on 
such  item  at  all."  It  is  insisted  that  this 
charge  is  error,  because  it  might  have  cost 
$200  to  obtain  constantly  flowing  water,  and 
the  well  be  worth  only  $10,  in  which  event 
the  plaintiff  would  be  allowed  to  recover  a 
greater  amount  than  the  damages  he  suffer- 
ed. The  case  is  not  merely  a  suit  on  a  war- 
ranty or  contract  It  was  alleiped  that  the 
defendants    knowingly    misrepresented   the 
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condition  of  the  well,  and  were  Insolvent, 
and  that  It  would  require  $50  to  put  It  In 
proper  condition  as  represented;  and  It  was 
sought  to  have  an  equitable  credit  entered 
upon  the  unpaid  portion  of  the  purchase- 
money  notes.  In  such  a  case,  we  think  that, 
!f  the  well  could  have  been  put  in  the  condi- 
tion represented  at  a  reasonable  expenditure, 
the  cost  of  so  doing  was  a  legitimate  sub- 
ject of  recovery, 

[3]  3.  There  was  evidence  to  support  the 
verdict,  and  none  of  the  other  grounds  of 
the  motion  require  a  new  trial. 

Judgment  affirmed.   All  the  Justices  concur. 


{139  Ga.  M7) 

WALKER  et  al.   v.  WALKER  et  aL 
(two  cases). 

(Supreme  Court  of  Georgia.     Feb.  28,  1013.) 

(SyUahus  by  the  CourU) 

1.  Tbusts   (§  25* )— Express  Tbusto— Cioa- 
tion— sufficiknct  of  deed. 

In  18S1  an  owner  of  land  executed  a  deed 
thereto.  The  grantees  mentioned  were  bis 
wife  and  their  four  children,  naming  them. 
The  recited  consideration  was  $10,  and  natural 
love  and  affection.  After  the  description  of  the 
property  the  deed  proceeded  as  follows:  **To 
have  and  to  hold  the  said  tract  of  land  unto 
them,  the  said  [wife  and  children,  naming  them], 
their  heirs  ana  assigns,  together  with  all  and 
singular  the  rights,  members,  and  appurtenanc- 
es thereof,  to  the  same  belonging,  to  their  own 
proper  use  and  benefit  forever  in-  fee  simple. 
Provided,  nevertheless,  that  said  tract  of  land 
herein  granted  shall  not  be  sold,  unless  for 
the  purpose  of  division  of  same  as  hereinafter 
specifieo,  by  said  parties  of  the  second  part, 
except  upon  application  to  the  superior  court 
of  said  county  by  the  said  [wife],  if  in  Ufe, 
and  all  such  children  who  shall  be  living  and 
shall  have  attained  their  majority  at  the  time  of 
such  application,  and  upon  leave  granted  by 
the  judge  of  said  court  for  such  sale,  and  pro- 
vision made  by  said  judge  for  the  reinvestment 
of  the  proceeds  of  said  sale  in  an  estate  of  like 
nature  with  the  one  herein  created;  and  pro- 
vided, further,  that  the  corpus  of  the  estate 
granted  by  this  deed,  or  arismg  from  reinvest- 
ment above  mentioned,  shall  not  be  encroached 
upon,  nor  shall  division  of  the  same  be  made, 
until  the  said  [wife]  shall  have  died,  and  all  of 
said  children  who  may  live  for  so  long  have 
attained  their  majority;  and  provided,  further, 
that  if  at  the  time  of  the  said  division  any  of 
the  parties  of  the  second  part  shall  have  died 
leaving  no  children  or  descendant  of  children, 
then  the  share  of  said  party  or  parties  shall 
be  divided  among  those  of  said  parties  of  the 
second  part  living  at  said  time,  share  and  share 
alike;  but  if  said  deceased  party  shall  have 
left  a  child  or  children  or  descendant  of  chil- 
dren, then  said  child  or  children  to  take  the 
share  of  their  deceased  ancestor."  Then  fol- 
lowed a  clause  warranting  the  premises  to  the 
grantees  by  name.  Held,  the  deed  created  no 
trust  estate. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {§  34-37;   Dec.  Dig.  |  25.*] 

2.  Deeds    (S    129*)— Constbuction— Estates 
Gbeated. 

Such  deed  did  not  create  a  life  estate  in 
the  wife,  with  remainder  over  to  the  children. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  ff  351.  360-365,  416-430,  434,  435;  Dec. 
Dig.  I  129.»] 


3.  Deeds  (§  124*)— Constbuction— Estates 
Gbeated. 

It  conveyed  the  land  in  fee  to  the  wife  and 
children  named,  with  a  provision  that  no  divi- 
sion of  the  property  should  be  made  until  after 
the  death  of  the  wife  and  the  majority  of  the 
children  wbo  might  live  to  reach  majority.  The 
fee  conveyed  was  subject  to  be  divested  as  to 
any  grantee  who  might  die  before  the  time  for 
division  arrived.  If  at  the  time  fixed  for  such 
division  any  grantee  should  be  dead,  leaving 
no  children  or  descendant  of  children,  the  share 
of  such  deceased  grantee  was  to  be  divided 
among  those  of  the  other  grantees  who  should 
then  be  living,  share  and  share  alike.  If  the 
party  so  having  died  left  a  child  or  children 
or  descendant  of  children,  then  such  child  or 
children  or  descendant  of  children  should  take 
the  share  of  their  deceased  ancestor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  345-355,  416-428,  434,  435,  439,  452; 
Dec.  Dig.  I  124.*] 

4.  Deeds  (i  97*)— Conbtbuction— General 
Rules. 

Under  the  rule  prescribed  by  the  Code  of 
this  state,  if  two  clauses  in  a  deed  be  utterly 
inconsistent,  the  former  must  prevail;  but 
the  intention  of  the  parties,  from  the  whole  in- 
strument, should,  if  possible,  be  ascertained 
and  carried  into  effect  Civ.  Code  1910,  §  4187. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §f  267-273.  434-447;    Dec.   Dig.   ^  97.*] 

5.  Estoppel  (§  28*)— Estoppel  by  Deed. 

Where,  after  the  four  children  of  the 
grantor  had  become  of  age,  they  and  their 
mother  joined  in  making  a  warranty  deed,  npon 
a  valid  consideration,  they  could  not  afterward 
repudiate  such  deed  and  reclaim  the  property 
on  the  ground  that,  under  the  deed  from  the 
original  grantee  to  them,  they  did  not  have 
authority  to  make  such  conveyance.  They  were 
estopped  from  so  doing.  Spalding  v.  Grigg,  4 
Ga.  75,  85;  Boisclair  v.  Jones,  36  Ga.  499; 
AUen  V.  Lathrop  &  Co.,  46  Ga.  133,  137; 
Beard  v.  White,  120  Ga.  1018  (6),  48  S.  E. 
400;    Civ.  Code  1910,  8  4189. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |§  52-60;    Dec.  Dig.  i  23.*] 

6.  Deeds  (S  111*)— Constbuction  bt  Opeb- 

ATION— INTEBEST   CONVEYED. 

As  hetween  the  parties,  a  deed  made  as 
stated  in  the  preceding  beadnote  conveyed  all 
of  the  title  and  interest  which  the  grantors 
therein  owned  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  309-315,  334,  335;  Dec.  Dig.  §  111.*] 

7.  Deeds  (§  17*)— Husband  and  Wife  (| 
171*)MUancellation  or  Instbuments  (| 
24*)— Considebation  of  Deed— Po web  of 
Wife  to  Contbaot— Restobation  of  Con- 
sidebation. 

As  between  a  grantor  and  grantee  the 
payment  of  a  debt  of  the  former,  though  barred 
by  the  statute  of  limitations,  furnishes  a  valid 
consideration  for  the  makinp^  of  a  deed  by  the 
debtor  to  the  holder  of  the  indebtedness.  Jen- 
kins V.  German  Lutheran  Congregation,  58  Ga. 
125;  Usina  &  Jones  v.  Wilder.  58  Ga.  178  (3). 

(a)  The  provision  of  the  Code  which  declares 
that  a  wife  cannot  bind  her  separate  estate  for 
the  debts  of  her  husband  does  not  affect  the 
power  of  a  widow  to  contract  with  reference 
to  such  debts  after  his  death.  Mize  v.  Hawk- 
ins, 54  Ga.  500. 

(b)  The  evidence  showed  a  sufficient  conwd- 
eration  to  support  the  conveyance  by  the  chil- 
dren who  joined  with  their  mother  in  executing 
the  deed. 

(c)  A  contract  w^ill  not  be  set  aside,  on  the 
ground  of  fraud  in  its  procurement,  at  the  in- 
stance of  one  who  has  neither  restored  nor 
offered  to  restore  the  fruits  thereof.     Petty  v. 
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Bnintfwick  A  Western  Rjr.  Co.,  109  Ga.  666 
(6),  35  S.  B.  82. 

[Ed.  Note. — For  other  cafles,  see  Deeds,  Cent 
Die.  U  26-37:  Dec.  Dig.  J  17;*  Husband  and 
wSe,  Cent  Dig.  S§  671-721,  950,  051;  Dec 
Dig.  i  171;*  Cancellation  of  instruments,  Cent 
Dig.  §§  83-38;    Dec  Dig.  i  24.*] 

8.  ASSIGNlfENTS   OF   EbBOB— No   GROUND    FOB 

Reversal. 

None  of  the  nnmerons  assignments  of  er- 
ror upon  rulings  made  pending  the  trial  furnish 
sufficient  grounds  for  a  reversal 

0.  Direction  of  Verdict—No  Error. 

As  between  the  parties  to  the  litigation, 
there  was  no  error  in  directing  a  verdict,  as 
stated  in  the  bill  of  exceptions  and  assigned 
as  error. 

Error  from  Superior  Court,  Fnlton  Ctounty ; 
W.  D.  Ellis,  Judge. 

Action  between  Agnes  A.  Walker  and  oth- 
ers and  Thomas  £.  Walker  and  others.  From 
the  Judgment,  all  parties  bring  error.  Judg- 
ment on  main  bUl  of  exceptions  affirmed,  and 
cross-bUl  of  exceptions  dismissed. 

Green  Tilson  McKinney,  and  Rosser  & 
Brandon,  all  of  Atlanta,  for  plaintiffs  in  er- 
ror. H.  CL  Peeples,  Z.  D.  Harrison,  0.  P. 
Goree,  and  J.  W.  Bachman,  all  of  Atlanta, 
for  defendants  In  error. 

FISH,  O.  P.  Judgment  on  the  main  bill 
of  exceptions  affirmed;  cross-bill  of  excep- 
tions dismissed.    All  the  Justices  concur. 


(139  Ga.  543) 

LOUISVILLE  &  N.  R.  CO.  ▼.  JACKSON. 
(Supreme  Court  of  Georgia.     Feb.  27,   1913.) 

(8yllahu»  hy  the  Court.) 

1.  Petition  Not  Dekurrablb.    ~ 

The  petition  as  amended  was  not  subject 
to  any  of  the  grounds  of  general  or  special  de- 
murrer. 

2.  Petition  and  Bvidenob. 

On  the  trial  the  case  was  developed  more 
fully  by  the  evidence  than  as  alleged  in  the  pe- 
tition. 


3.  Action  (f  1*)--Railroad8  <|  113*)— Ob- 
struction OF  view^Dakaoes  to  Proper- 
ty Owner, 

"It  Ib  a  general  rule  that  the  rightful  and 
proper  exercise  of  a  lawful  power  or  authority 
'cannot  afford  a  basis  for  an  action.' "  2  Elli- 
ott on  Railroads  (2d  Ed.)  i  1057.  According- 
ly, where  a  railroad  company  purchased  land 
from  a  proprietor,  and  received  a  deed  convey- 
ing it  in  fee,  on  which  it  located  its  railroad 
tracks,  and  thereafter,  with  the  proprietor,  who 
had  retained  land  other  than  that  so  conveyed, 
consented  for  the  county  authorities  to  estab- 
lish, in  front  of  the  residence  of  the  proprietor, 
an  overhead  public  crossing  over  the  railroad 
tracks,  and  tpe  railroad  company,  under  au- 
thority of  the  proper  county  officials,  construct- 
ed a  bridge  and  abutment  thereto  b^  means  of 
an  embankment  in  the  public  road  m  front  of 
the  residence,  the  embankment  being  such  as 
was  reasonably  necessary  to  afford  means  of 
access  to  the  bridge  by  the  public  using  the 
road,  and  the  bridge  being  such  as  was  reason- 
ably necessary  for  the  purposes  for  which  it 
was  intended,  the  fact  that  the  bridge  and  em- 
bankment might  obstruct  the  view  from  the 
residence  would  not  afford  the  proprietor  a 
cause  of  action  for  damages  on  that  account 


(a)  In  an  action  for  damages  on  account  of 
the  construction  of  such  a  bridge  and  embank- 
ment, where  one  of  the  elements  of  damages 
laid  was  predicated  on  alleged  obstruction  of 
the  view  m>m  the  plaintiff's  residence,  and  ths 
undisputed  evidence  showed  the  facts  to  be  as 
above  indicated,  it  was  erroneous  to  instruct 
the  jury  in  such  manner  as  to  authorise  them 
to  consider  obstruction  of  the  view  from  the 
plaintiffs  residence  as  a  basis  of  damages,  and 
to  give  weight  to  its  effect  on  the  market  value 
of  the  plaintiff's  property. 

[E)d.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  If  1-7,  85:  Dec  Dig.  §  1;*  Railroads, 
Gent  Dig.  if  230,  351-^7,  35&-361,  363,  364; 
Dec.  Dig.  f  113.*] 

4.  Waters    and    Water    Courses    <fi    121, 
125*)— Construction  of  Railroad— I)iVEa- 
sioN  of  Water— Measure  or  DAMAOsa 
Although   the   railroad   company    had    the 
right  to  build  the  bridge  and  embankment  for 
the  purposes  stated,  if  the  construction  was  ex- 
ecuted in  such  manner  as  to  obstruct  or  divert 
the  flow  of  rainwater,  so  that  it  would  empty 
on  the  proprietor's  land  to  such  an  extent  as  to 
cause  injury  thereto,  the  diversion  of  the  wa- 
ter with  such  result  would  give  rise  to  a  cause 
of  action.     2   Elliott  on  Railroads  (2d  Ed.)  i 
1057,  and  cases  cited  under  note  39. 

(a)  The  injury  being  permanent  in  its  nature, 
the  measure  of  damages,  in  the  absence  of  spe- 
cial damages,  would  be  the  diminution  of  the 
market  value.  Hodges  v.  Kne  Products  Co., 
135  Ga.  134  (3)  68  S.  E.  1107,  33  U  R.  A.  (N. 
S.)  74,  21  Ann.  Cas.  1052. 

[EJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8S  136,  140;  Dec. 
Dig.  §§  121,  125.*] 


5.  Waters  and  Water  Courses  (§  123*)— 
Construction  of  Railroad— Diversion  of 
Water— Waiver  of  Damages. 

If  the  proprietor  consented  to  the  location 
and  the  manner  in  which  the  bridge  and  em- 
bankment were  constructed,  she  could  not  re- 
cover for  the  injury  resulting  from  diversion  of 
the  water  onto  her  premises. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  137,  138;  Dec 
Dig.  §  123.*] 

6.  Trial  (§  252*)— Instruction— E^vidence. 

In  an  action  for  damages  resulting  from 
causes  indicated  in  the  fourth  note,  where  it 
appeared  that  the  plaintiff  saw  the  work  from 
its  inception  until  it  was  nearly  completed,  and 
there  was  no  evidence  to  show  that  the  railroad 
company  or  its  agents  had  done  anything  to  de- 
ceive her,  it  was  erroneous,  after  instructing 
the  jury  in  accordance  with  the  ruling  announc- 
ed in  the  fifth  note,  to  qualify  such  mstruction 
by  a  statement  to  the  effect  that  as  a  condition 
to  nonliability  of  the  defendant  the  plaintiff 
must  not  have  been  "misled  or  deceived.*' 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §g  505,  596-612 ;   Dec  Dig.  {  252.*i 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A-  W.  Fite,  Judge. 

Action  by  lidia  E.  Jackson  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

C.  N.  King,  of  Spring  Place,  and  D.  W. 
Blair,  of  Marietta,  for  plaintiff  in  error. 
W.  E.  Mann  and  W.  a  Martin,  both  of 
Dal  ton,  and  J.  J.  Bates,  of  Spring  Place,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 
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BRUCB  V.  STATE. 


(Supreme  Coart  of  Georgia.    Maxch  11, 191&.) 

(Byllabus  hy  the  OourtJ 

1.  Bxvxsw  ON  Appeal. 

No  errors  of  law  appear  for-  any  of  the 
reasons  assigned.  The  verdict  is  supported  by 
the  evidence,  and  the  court  did  not  err  in 
OTerruIing  the  motion  for  a  new  trial. 

(Additional  ByllahuM  hy  Editorial  Staff.) 

2.   HoiaCIDIS    (§  3O0*)— INSTBUCTION  ON   VOL- 

UNTABT  Manslaughteb— Evidence. 

Where,  in  a  prosecution  for  murder,  all 
the  state's  testimony  tended  to  show  that  the 
killing  was  unprovoked  murder,  and  there  was 
no  evidence  to  show  voluntary  manslaughter, 
an  instruction  on  voluntary  manslaughter  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  649,  660,  652-665;  Dec.  Dig.  | 
309.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Lw  S.  Roan,  Judge. 

Julius  Bruce  was  convicted  of  murder,  and 
be  brings  error.    Affirmed. 

Hines  &  Jordan,  of  Atlanta,  for  plaintiff  in 
error.  Hugh  M.  Dorsey,  Sol.  Gen.,  EL  A. 
Stephens,  and  T.  S.  Felder,  Atty.  Gen.,  all  of 
Atlanta,  for  the  State. 

HILL,  J.  Julius  Bruce  was  tried  under 
an  indictment  charging  him  with  the  murder 
of  Arthus  Lee  Berry.  He  was  found  guilty, 
and  upon  recommendation  of  the  Jury  was 
sentenced  to  life  imprisonment  in  the  peni- 
tentiary. A  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

[1]  There  are  numerous  assignments  of  er- 
ror on  the  charge  of  the  court  and  on  failure 
to  charge.  These  assignments  of  error  are 
without  merit  One  assignment  is  because  the 
court  refused  to  instruct  the  jury  on  the  law 
of  voluntary  manslaughter.  Under  the  view 
we  take  of  the  case,  the  court  did  not  err 
In  so  ruling.  Voluntary  manslaughter  is  not 
Involved  under  the  facts.  The  testimony  for 
the  state  all  tended  to  show  that  the  killing 
was  unprovoked  murder.  The  principal  wit- 
ness fbr  the  state  testified  that  at  the  time 
of  the  homicide  he  and  several  others,  in- 
cluding the  defendant  and  the  deceased,  were 
standing  on  the  front  porch  of  a  certain 
house,  talking.  The  defendant  said  to  the 
deceased,  **I  started  to  kill  your  cousin 
Christmas."  The  deceased  replied,  "How  you 
going  to  kill  that  boy?  He  had  the  ups  on 
you."    The  defendant  said,  "Yes ;  Just  like  I 

got  the  ups  on  you  now,  you  — : ,  I  am 

going  to  kill  you  ;'*  and  he  shot  him.  The  de- 
fendant backed  off  the  porch  after  he  shot 
the  deceased,  and  the  last  seen  of  him  he 
was  going  over  the  hill,  running.  The  de- 
ceased had  no  weapon,  so  far  as  the  evidence 
for  the  state  disclosed,  and  was  making  no 
effort  to  commit  a  felony  or  other  injury  up- 
on the  person  of  the  defendant  The  evi- 
dence for  the  defendant  tended  to  show  that 


the  deceased  had  threatened  the  life  of  tb,e 
defendant,  and  that  the  threats  had  been 
communicated  to  him.  The  only  witness  for 
the  defendant  who  claimed  to  be  an  eyewit- 
ness testified:  When  he  went  over  to  the 
house  where  the  homicide  occurred,  the  de- 
ceased and  the  defendant  were  in  the  rear  of 
the  house,  and  nobody  was  with  them.  "It 
looked  like  this  Munk  [the  deceased]  wanted 
to  go  in  this  boy*s  pocket,  and  this  boy  shov- 
ed him  back,  and  this  other  boy  shot,  and 
this  boy  shot,  and  Munk  [the  deceased]  fell, 
and  another  fellow  picked  his  gun  up. 
*  •  •  I  did  not  see  the  gun  before  the 
shot  was  made.  1  saw  it  afterwards.  Julius 
was  retreating;  he  was  coming  on  towards 
the  front  When  he  made  the  shot,  the  other 
fellow  dropped  his  gun,  and  that  time  the 
whole  lot  crowded  around  him,  and  I  come 
on  out** 

[2]  Under  this  evidence,  we  do  not  think  thai 
voluntary  manslaughter  was  involved  in  the 
case ;  and  the  trial  Judge  did  not  err  in  de- 
clining to  charge  the  law  on  that  subject 
The  court  did  not  err  in  charging  the  Jury 
that  the  homicide  was  either  murder  or 
nothing,  nor  was  such  charge  erroneous  as 
being  an  intimation  of  what  had  or  had  not 
been  proved.  The  testimony  of  the  defend- 
ant's witnesses  and  his  statement  to  the  Jury 
make  a  case  of  Justifiable  homicide ;  and,  if 
believed  by  the  Jury,  they  would  have  been 
authorized  to  acquit  the  defendant  But 
they  evidently  did  not  believe  it  And,  if 
the  Jury  had  convicted  the  defendant  of  vol- 
untary manslaughter  under  the  evidence, 
the  verdict  could  have  been  set  aside  on  mo- 
tion of  the  accused  as  having  no  evidence  to 
support  It  An  instruction  on  the  law  of 
manslaughter  should  not  be  given  where  the 
evidence  does  not  support  it  flitch  v.  State, 
90  Ga.  472,  16  S.  B.  102;  Griffin  v.  State, 
113  Ga.  279,  38  S.  E.  844. 

Upon  a  review  of  the  whole  case  we  think 
there  are  no  errors  of  law  for  any  of  the  rea- 
sons assigned.  The  verdict  Is  supported  by 
the  evidence,  and  the  court  did  not  err  In 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BBCK,  J.,  absent  on  account  of 
sickness. 

cm  Gku  682) 

NASHVILLE,  C.  &  ST.  L  RT.  v. 
FLOURNOY. 

(Supreme  Court  of  Georgia.     M^arch  1,  1913.) 

(SyUalus  ly  the  Court.) 

1.  Oabbibbs    (§    57*)'-Carbiag£   of   GOODfr^ 
Bill  of  Lading— Con sibuction  and   Op- 

EBATION. 

When  a  carrier  issues  a  bill  of  lading  con- 
taining a  statement  as  to  the  quantity  of  goods 
received,  with  the  understanding  that  the  goods 
may  be  transferred  by  means  of  a  transfer  of 
the  bill  of  lading,  the  transferee  is  justified  in 
relying  upon   the   representations   of  the   car- 
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rier,  made  in  the  bill,  with  reference  to  the 
qaantity  of  goods  received  under  it;  and  as  to 
one  who  receives  the  bill  in  good  faith,  relying 
upon  the  statement  of  quantity,  and  pays  a  con- 
sideration, the  carrier  will  be  estopped  from 
showing  that,  though  he  received  some  of  the 
goods,  he  has  not  received  the  quantity  recited 
in  the  bill.  6  Cyc.  418,  and  cases  cited  under 
note  90;  Civil  Code  1910.  §§  4133,  4134 ;  Smith 
v.  Southern  Ry.  Co.,  89  S.  C.  415,  71  S.  B. 
989. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  169-178 ;    Dec.  Dig.  i  57.*} 

2.  Carriebs  (§  57*)— Cabbiage  of  Goods- 
Bill  OF  liADiNG — Construction  and  Op- 
eration. 

To  guard  against  such  estoppel,  the  car- 
rier may  insert  in  the  bill  of  lading,  "Shipper's 
load  and  count,'*  or  some  like  clause  qualifying 
his  representation;  and  In  that  event  he  will 
not  be  liable  to  an  assignee  for  value  if  he  de- 
livers all  the  goods  received.  6  Cyc.  418,  and 
cases  cited  under  note  94.  See,  also,  Judge 
Freemnn's  note  to  Nat.  Bank  v.  Baltimore  R. 
Co.,  105  Am.  St.  Rep.  321,  at  pages  353,  354; 
Alabama  Great  Southern  R.  Co.  v.  Common- 
wealth Mfg.  Co.,  146  Ala.  388,  42  South.  406. 

[Dd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  169-178;    Dtec.  Dig.  |  57.*) 

3.  Bill  of  Lading— Construction  and  Op- 
eration. 

The  effect  of  the  agreement  contained  in  the 
bill  of  lading,  as  disclosed  by  the  statements 
contained  in  the  agreed  statement  of  facts,  was 
that  the  plaintiff  should  not  be  afforded  such 
opportunity  for  inspection  as  would  enable  him 
to  discover  any  shortage  in  the  quantity  of 
goods  specified  until  after  payment  of  the 
draft*  but  the  fact  that  the  bill  of  lading  con- 
tained the  recital  "allow  inspection*'  will  not 
affect  the  case. 

4.  Carriers  (§  57*)  —  Carriage  of  Goods  — 
Bill  of  Lading— Construction  and  Op- 
eration. 

Under  the  agreed  statement  of  facts,  it  ap- 
pearing that  the  carrier  received  a  certain  part 
of  the  goods  specified  in  the  bill  of  lading,  but 
did  not  receive  the  goods,  the  value  of  which  was 
the  basis  of  the  action,  and  that  the  bill  of 
lading  bore  on  its  face  qualifying  words  suffi- 
cient to  convey  notice  to  the  purchaser  that 
the  carrier  did  not  intend  to  vouch  for  the 
quantity  of  goods  placed  in  the  car  by  the  ship- 
per, the  carrier  was  not  liable  to  the  plaintiff 
for  the  deficiency,  and  is  not  estopped  from 
setting  up  in  the  action  the  fact  that  the  missing 
goods  were  never  received  for  transportation. 

[Ed.  Note.—For  other  cases,  see  Carriers, 
Cent  Dig.  §§  16^178 ;   Dec.  Dig.  §  57.*] 

5.  Finding  for  Plaintiff— Error. 

The  judge,  to  whom  the  case  was  submitted 
for  decision  without  the  intervention  of  a  Jury, 
committed  error  in  finding  for  the  plaintiff. 

E!rror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  J.  A.  Floumoy  against  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway. 
Judgment  for  plalntlfr,  and  defendant  brings 
error.     Reversed. 

J.  A.  Floumoy,  as  transferee  of  a  bill  of 
lading,  instituted  an  action  by  attachment 
against  the  Nashville,  Chattanooga  &  St 
Louis  Railway  for  the  recovery  of  the  value 
of  certain  oats  for  which  the  defendant  had 
Issued  Its  bill  of  lading  at  Nashville,  Tenn., 
consigned  to  the  order  of  the  consignor  at 
Macon,  Ga.     The  case  was  tried  upon  an 


agreed  statement  of  facts,  on  cons«:it  of  the 
parties,  by  the  Judge  without  the  interven- 
tion of  a  Jury,  and  a  Judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  value  of 
the  oats.  The  defendant  excepted  on  the 
ground  that  the  Judgment  was  contrary  to 
the  law  and  the  evidence.  The  statement  of 
facts  was  as  follows: 

"(1)  On  July  29, 1909,  J.  A-  Flournoy  bought 
from  the  Old  Hickory  Grain  Company,  at 
Nashville,  Tenn.,  280  sacks  of  com  weighing 
39,200  pounds,  and  00  sacks  of  oats  weigh- 
ing 9,600  pounds,  to  be  shipped  from  Nash- 
ville, Tenn.,  in  the  same  car  as  one  car  load 
shipment  to  Macon,  Ga.  On  the  date  stated, 
the  Nashville,  Chattanooga  &  St  Louis  Rail- 
way Company  issued  to  the  Old  Hickory 
Company  its  bill  of  lading  reciting  the  re- 
ceipt of  said  com  and  oats  for  transportation 
to  Macon,  Ga.,  consigned  to  the  order  of 
Old  Hickory  Grain  Company,  notify '  J.  A. 
Floumoy,  a  true  copy  of  which  bill  of  lading 
is  attached  to  defendant's  answer  filed  in 
the  above  case.  At  the  time  said  bUl  of  lad- 
ing was  issued,  the  words,  'Shipper's  load 
and  count,'  and  the  words  'allow  inspection,* 
were  stamped  or  written  on  said  bill  of 
lading. 

"(2)  Said  Old  Hickory  Grain  Company 
transferred  and  assigned  said  bill  of  lading 
by  indorsement  thereon  in  blank.  Thereupon 
said  Old  Hickory  Grain  Company  drew  its 
sight  draft  on  J.  A.  Floumoy,  Macon,  Ga., 
payable  to  the  order  of  the  Fourth  National 
Bank  of  Nashville,  Tenp.,  for  $681.87,  the 
same  being  the  contract  price  and  market 
value  of  said  com  and  oats,  on  account  of 
N.  dc  C.  5755,  the  same  being  the  initial  and 
car  number  recited  in  said  bill  of  lading, 
and  attached  said  sight  draft  to  said  bill 
of  lading,  and  delivered  the  draft  and  bill  of 
lading  attached  to  said  bank.  The  payee  in 
said  draft  indorsed  on  said  bill  of  lading 
the  following:  'The  Fourth  National  Bank 
of  Nashville,  Tenn.,  herein  gives  notice  to 
all  parties  acquiring  this  draft,  bill  of  lad- 
ing, or  any  interest  therein,  or  in  the  goods 
they  call  for,  that  it  assumes  no  responsibil- 
ity whatever  for  the  quality,  quantity,  or 
delivery  of  the  goods  covered  by  said  draft 
or  bill  of  lading* — and  forwarded  said  draft 
and  bill  of  lading  attached  to  the  Fourth 
National  Bank  of  Macon,  Ga.,  for  collection. 

"(3)  On  August  4, 1909,  the  Fourth  Nation- 
al  Bank  of  Macon,  Ga.,  presented  said  draft 
and  bill  of  lading  attached  to  said  J.  A. 
Flournoy  for  payment,  and  said  draft  was 
by  him  paid  on  presentation,  and  said  draft 
and  bill  of  lading  were  each  stamped  paid 
and  delivered  to  him  by  the  Fourth  National 
Bank  of  Macon,  Ga.  The  contract  price  and 
mavket  value  of  the  60  sacks  of  oats  on  the 
day  said  draft  was  paid  was  $182.25,  and 
said  amount  was  included  in  said  draft,  mak- 
ing, with  the  value  of  the  com,  the  amount 
stated  in  said  draft 
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'(4)  J.  A.  Floumoy  paid  said  draft  on  the 
faltb  of  said  bill  of  lading,  and  relying  upon 
the  recital  ther^n  that  said  railway  com- 
pany had  received  280  sacks  of  com  and  60 
sacks  of  oats  for  shipment,  and  that  the 
same  were  shipped  in  said  car  N.  &  C.  6755, 
believing  in  good  faith  that  said  bill  of  lad- 
ing was  a  valid  instrument  for  goods  re- 
ceived for  shipment,  as  recited  in  said  bill 
of  lading,  and  not  relying  at  all  on  the  gen- 
eral credit  or  solvency  of  said  Old  Hickory 
Grain  Company.  He  did  not  inspect,  or  seek 
to  inspect,  the  contents  of  said  car,  as  al- 
lowed under  the  bill  of  lading.  He  had  no 
right  to  remove,  and  was  not  allowed  to  re- 
move, any  of  the  contents  of  said  car  until 
after  he  had  paid  said  draft  and  acquired 
the  possession  and  title  to  said  bill  of  lad- 
ing, and  surrendered  said  bill  of  lading  to 
the  connecting  carrier  of  the  Nashville,  Chat- 
tanooga &  St  Louis  Railway  Company,  which 
had  possession  of  said  car,  and  he  could  not 
ascertain  that  there  were  no  oats  in  said 
car  without  removing  some  of  its  contents, 
and  he  had  no  reason  to  suspect  that  the 
oats  were  not  in  said  car.  When  said  car 
was  unloaded,  it  was  found  to  contain  280 
sacks  of  com  only.  The  car  was  loaded  by 
Old  Hickory  Grain  Company  at  its  elevator, 
and  said  bill  of  lading  was  issued  upon  data 
furnished  said  railway  company  by  said  Old 
Hickory  Grain  Company  as  to  the  contents 
of  the  car.  280  sacks  of  corn  were  put  in 
the  car  and  delivered  to  said  J.  A.  Floumoy 
under  said  bill  of  lading.  No  oats  were  put 
in  the  car,  which  fact  was  not  known  to  the 
railway  company  at  the  time  said  bill  of 
lading  was  issued,  or  at  the  time  Floumoy 
paid  the  draft,  nor  until  about  30  days  after 
the  payment  of  the  draft  In  point  of  fact 
no  oats  were  ever  loaded  in  the  car  with 
the  corn,  and  no  oats  were  ever  delivered  to 
the  railway  company  or  to  Floumoy. 

*'(5)  At  the  time  of  this  shipment,  and 
theretofore,  it  was  the  general  custom  of 
trade  and  carriage  in  the  Southeastern  and 
Middle  states,  including  Tennessee  and  Geor- 
gia, that  when  car  load  shipments  of  grain, 
flour,  hay,  meal,  and  like  merchandise  were 
made  to  the  shipper's  order,  notify  a  given 
party,  the  order  bills  of  lading  issued  for 
such  shipments  were  to  be  attached  to  drafts 
drawn  by  the  shippers  on  the  person  named 
in  the  bill  of  lading  to  be  notified,  and  the 
bills  of  lading  were  transferred  to  the  per- 
sons to  be  notified,  and  such  drafts,  with 
such  bills  of  lading  attached,  were  forwarded 
through  banks  for  collection;  and  that  the 
bills  of  lading  were  not  to  be  delivered  to 
the  persons  to  be  notified,  until  the  drafts 
attached  thereto  are  first  paid;  and  that 
the  surrender  of  the  original  order  bill  of 
lading,  properly  indorsed,  shall  be  and  is 
required  before  the  delivery  of  the  prop- 
erty. This  custom  was  known  to  J.  A. 
Flournoy  and  to  the  Nashville,  Chattanooga 


&  St  Louis  Railway  Company.  This  custom 
was  followed  in  the  shipment  in  the  case  at 
bar." 

Hardeman,  Jones,  Park  &  Johnston  and 
R.  Curd,  all  of  Macon,  for  plaintiff  in  error. 
John  P.  Ross,  of  Macon,  for  defendant  in 
error. 

ATECINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(189  Qa.  575) 

SPRADLIN  V.  GEORGIA  RT.  &  ELECTRIC 

CO. 

(Supreme  Court  of  Georgia.     March  1,  1913.) 

{Syllalu9  by  the  Court,) 

Death  (§  27*^Fo]imeb  Adjudication— Plea 
IN  Bab. 

On  April  12,  1910,  S.  brought  suit  against 
a  railway  company  to  recover  damages  for  cer- 
tain injuries  alleged  to  have  been  received  by 
him,  while  he  was  a  passenger  upon  a  car  of 
the  defendant,  in  consequence  of  tne  negligence 
of  the  company  and  its  employes.  Pending  that 
suit  S.  died,  and  his  administrator  was  made 
a  party  plaintiff.  Subsequently,  and  pending 
the  suit  in  the  name  of  the  administrator,  the 
widow  of  S.  brought  suit  against  the  same  com- 
pany to  recover  for  his  homicide,  alleging  that 
he  died  in  consequence  of  the  injuries  out  of 
which  grew  the  suit  he  had  filed.  The  suit  of 
the  administrator  proceeded  to  trial  and  re- 
sulted in  a  verdict  for  the  defendant  That 
verdict  had  not  been  set  aside,  and  no  appeal 
had  been  taken  from  it,  when  the  suit  brought 
by  the  widow  came  on  for  trial.  At  this  trial 
the  defendant  urged  a  plea  in  bar,  which  set 
up  the  former  adjudication  and  submitted  evi- 
dence which  supported  the  plea.  The  court  di- 
rected a  verdict  sustaining  the  plea  in  bar. 
Heldj  that  this  was  error. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  §  29;   Dec.  Dig.  §  27.«] 

Fish,  C.  J.,  and  Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  L.  B.  Spradlin  against  the 
Georgia  Railway  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Jas.  L.  Key,  of  Atlanta,  for  plaintiff  in 
error.  Colquitt  &  Conyers,  of  Atlanta,  for 
defendant  in  error. 

BECK,  J.  Without  discussing  the  relative 
merits  of  the  views  expressed  in  the  opinion 
of  the  majority  of  the  court,  and  in  the  dis- 
senting opinion  in  Southern  Bell  Telephone 
&  Telegraph  Co.  ▼.  Cassin,  111  Ga.  575,  36 
S.  E.  881,  60  L.  R.  A.  694,  I  do  not  think  the 
decision  in  that  case  controls  the  case  now 
before  us.  There  a  person  who  was  injured 
settled  with  the  party  claimed  to  be  liable 
for  damages,  resulting  from  the  injury,  pre- 
sumably looking  to  the  future  as  well  as 
to  the  past,  and  including  any  claim  for 
I>ermanent  injury.  The  opinion  of  the  major- 
ity of  the  court  may  be  summarized  in  the 
following  quotation  from  Tiffany  on  Death 


•For  otner  casv  see  same  topic  and  section  NUMBBiB  ia  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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by  Wrongful  Act,  i  124:  **If  the  deceased, 
in  his  lifetime,  has  done  anything  that  would 
operate  as  a  bar  to  a  recoTery  by  him  of 
damages  for  the  personal  injury,  this  will 
operate  equally  as  a  bar  in  an  action  by 
his  personal  representatives  for  his  death. 
Thus  a  release  by  the  party  injured  of  his 
right  of  action,  or  a  recovery  of  damages  by 
him .  for  the  Injury,  Is  a  complete  defense 
in  the  statutory  action.**  It  was  contended 
that  the  same  rule  applied  to  a  salt  brought 
by  a  widow,  under  the  statute,  for  the  homi- 
cide of  the  Injured  person,  resulting  f^om  the 
Injury.  The  dissenting  justices  contended 
that  the  Georgia  statute  (Civil  Code,  i  4424), 
giving  a  right  of  action  for  a  homicide  to  a 
widow,  or  children,  if  no  widow,  was  not  a 
statute  creating  a  survival  or  succession 
to  the  injured  person's  common-law  right 
to  sue  for  his  injury,  but  was  a  statutory 
cause  of  action  conferred  on  certain  persons 
for  a  homicide,  and  was  wholly  independent 
of  the  common-law  action  or  its  settlement, 
and  that  another  distinct  statute  (dvU  Code, 
i  4421)  made  provision  for  the  survival  of  a 
common-law  action  begun  by  the  injured 
person,  and  the  succession  thereto  by  the 
administrator. 

The  present  case  does  not  involve  a  defense 
based  on  any  act  of  the  injured  person  In  his 
lifetime,  by  which  it  was  claimed  that  he 
settled  or  barred  a  right  of  action  by  his 
widow  for  his  homicide.  However  it  may  be 
as  to  his  acts  at  his  death,  the  sections  of 
the  Code  above  dted  distinctly  provide  for 
two  separate  proceedings:  (1)  A  carrying  for- 
ward by  the  administrator  of  a  common-law 
action  already  begun  *by  the  deceased;  (2)  a 
right  to  recover  for  the  homicide  by  the  wid- 
ow or  children.  In  the  former,  a  recovery  can 
be  had  for  pain  and  suffering,  lost  •  time^ 
physician's  bills,  etc.,  accruing  prior  to  the 
death  of  the  Injured  person,  but  no  recovery 
can  be  had  for  the  ''full  value  of  his  life." 
In  the  latter  action,  a  recovery  cannot  be  had 
for  any  of  the  damages  recoverable  in  the 
former  but  for  "the  full  value  of  the  life 
of  the  deceased,"  from  the  time  of  his  death. 
The  damages  recoverable  in  one  case  are 
not  recoverable  in  the  other,  so  that  they 
do  not  overlap  In  that  respect 

It  is  contended,  however,  that  the  admin- 
istrator having  made  himself  a  party  to  the 
suit  brought  by  the  decedent  in  his  lifetime, 
and  his  case  having  been  tried  and  lost  be- 
fore the  case  which  had  been  brought  by 
the  widow  came  to  trial,  the  Judgment  in 
the  administrator's  case  was  a  bar  to  the 
widow's  suit  Why?  The  general  rule  is 
that  a  judgment  is  only  a  bar  or  an  estoppel 
when  it  is  between  the  same  parties  or  their 
privies,  and  involves  actually  or  potentially 
the  same  matter.  Draper  v.  Medlock,  122 
Ga.  235,  50  S.  E.  113,  69  L.  R.  A.  483,  2  Ann. 
Cas.  650.  I  have  shown  that  the  two  suits 
were  so  different  that  what  could  be  recov- 
ered in  one  could  not  be  recovered  in  the 


other.  Were  they  between  the  same  parties 
or  their  privies?  What  was  said  in  the  ma- 
jority opinion  in  the  Cassin  C&se,  supra, 
as  to  the  power  of  the  injured  man  to  regu- 
late his  own  conduct,  to  lessen  the  value  of 
his  own  life,  ta  affect  by  admissions  the  right 
to  recover  by  his  widow,  and  to  settle  the 
entire  cause  of  action  growing  out  of  his  in- 
jury, has  no  application  to  his  administrator. 
As  the  latter  could  not  recover  for  the  full 
value  of  the  life  of  the  deceased,  for  which  the 
widow  alone  could  recover,  evidently  he 
could  neither  settle  away  nor  talk  her  suit 
away.  Could  he  destroy  it  by  losing  his  case? 
She  was  no  party  to  his  case,  and  could  not 
become  so.  She  did  not  claim  her  statutory 
right  as  his  privy.  She  had  no  right  to  be 
heard  on  the  trial  of  his  case,  or  to  take 
part  in  it  Neither  could  the  administrator 
be  made  a  party  to  her  case.  If  he  recovered, 
the  proceeds  would  go  into  the  general  estate 
and  be  subject  to  any  debts  of  the  decedent 
If  she  recovered,  the  proceeds  would  not 
take  that  direction,  or  be  subject  to  the  debts 
of  the  deceased.  Civil  Code,  {  4425.  In  so 
far  as  the  administrator  represented  her 
as  a  beneficiary  of  the  general  estate,  she 
was  affected  by  the  results  of  his  suit  But 
in  so  far  as  the  statute  gave  her  a  right  to 
sue,  she  did  not  claim  under  or  through  him. 

True  each  action  grew  out  of  the  same  tort; 
and  it  is  said  that  the  Judgment  against  the 
administrator  adjudged  that  there  was  no 
right  to  recover  for  that  tort,  and  was  binding 
on  the  widow.  So  far  as  she  claimed  under  the 
administrator  that  is  true,  as  above  stated, 
but  not  to  'the  extent  claimed.  Clearly  one 
action  would  not  furnish  ground  for  x^ea  in 
abatement  of  the  other,  for  they  were  not 
to  recover  the  same  thing.  Suppose,  instead 
of  losing  his  case,  the  administrator  had  re- 
covered a  small  verdict  This  would  not 
and  could  not  have  included  "the  full  value" 
of  the  life  of  the  decedent^  and  could  not 
have  prevented  the  suit  for  such  full  value 
from  proceeding.  Now,  if  an  adjudication 
against  him  was  binding  on  the  widow,  to 
establish  that  there  was  no  right  of  recovery, 
it  would  seem  that  a  recovery  by  him  ought 
to  be  conclusive  in  her  favor  that  there 
was  a  right  to  recover;  and  all  she  would 
have  to  do  would  be  to  introduce  such  a 
judgment,  and  prove  the  value  of  the  life  of 
the  deceased.  Would  this  be  claimed?  Sup- 
pose her  suit  had  come  to  trial  first,  would 
the  judgment  in  it  have  been  conclusive  evi- 
dence for  or  against  the  administrator  in  hia 
suit? 

It  may  be  singular  that  two  rights  of  ac> 
tion  may  grow  out  of  the  same  transaction, 
and  possibly  one  be  lost  and  the  other  won, 
but  that  merely  arises  from  the  statute 
which,  at  least  upon  the  death  of  the  injured 
person,  provides  for  two  proceedings,  one 
by  his  administrator  as  to  the  common-law 
action  (if  one  had  been  begun  by  the  intes- 
tate, and  the  other  by  hia  widow  (or  chil- 
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dren,  if  no  widow)  for  the  full  value  of  hla 
life  from  the  time  of  his  death,  instead  of 
conferring  on  the  administrator  the  entire 
right  of  action  in  case  of  death.  A  some- 
what similar  situation  exists  where  a  minor 
is  permanently  injured  by  the  tort  of  an- 
other. His  father  may  sue  to  recover  for  the 
loss  of  the  services  of  the  minor  until  ma- 
jority. The  minor  himself,  by  his  next 
friend  or  guardian,  may  bring  suit  to  recover 
for  the  permanent  injury,  not  including  the 
services  for  which  his  father  may  sue.  See, 
in  this  connection,  Augusta  Ry.  Co.  v.  Glover, 
02  Ga.  132  (4)»  18  S.  E.  406;  Augusta  Factory 
v.  Davis,  87  Ga.  048  (2),  13  S.  B.  677. 
Judgment  reversed. 

• 

PISH,  C.  J.,  and  ItKINSON,  X»  dissent 
The  other  Justices  concur. 


(189  Ofu  5«D 

LOmSVILLB  &  N.  R.  CO.  et  aL  v.  MAXBY 

et  aL 
(Supreme  Court  of  Georgia.     Feb.  27,  1913.) 

(Syttahus  Iv  the  Court,} 

1.  Railboads  (11  69,  73*)— Right  of  Wat— 
constkuction  of  deed— powebs. 

By  section  10  of  the  act  incorporating  the 
Georgia  Railroad  Company,  approved  Decem- 
ber 21,  1833  (Acto  1833,  p.  260),  it  was  pro- 
vided:   '*That  the  said  Georgia  Railroad  Com- 
pany  shall  have  power  and  capacity  to  pur- 
chase, and  have  and  hold,  in  fee  simple,  or  for 
years,  to  them  and  their  successors,  any  lands, 
tenements,    or   hereditaments   that   they    may 
find  necessary  lor  the  site  on  and  along  which 
to    locate,    run,    and    establish    the    aforesaid 
road  and  railroads,  or  any  branches  thereof; 
or  to   vary   or   alter   the  plan   or   plans,   and 
of  such  breadth  and  dimensions  through  the 
whole  course  of  the  road  and  roads,  as  they 
may.  see  fit;    and  also,  in  like  manner,  to  pur- 
chase  any  lands  contiguous,  or  in  the  vicin- 
ity of  the  railroad  and  railroads,  hereby  au- 
thorized, that  they  may  find  necessary  for  the 
procuring  and  from  time  to  time,  readily  ob- 
taining all  necessary  or  proper  materials,  of 
what  kind  so   ever,  for  tne  constructing,  re- 
pairing, and  adequately  guarding  and  sustain- 
msr  the  said  railroad  or  railroads,  and  in  like 
manner  to  purchase  all  rights  of  way  on  land, 
and  all  necessary  privileges  in  waters  or  water 
courses,  that  may  lie  on  or  across  the  route, 
which  the  said  railroad  or  railroads  may  pass; 
and  also*  all  lands  contiguous  thereto,  that  may 
be  found  necessary  for  the  erecting  of  toll- 
houses, storehouses,  workshops,  bams,  stables, 
residences,  and   accommodations  for  servants 
or  agents  or  mechanics,  and  for  the  stationing 
and  sustaining  all  animals  of  labor."     Section 
11  of  the  same  act  contained  a  provision  In  re- 
gard to  condemnation   proceedings   under  the 
exerdse  of  eminent  domain,  which  also  pro- 
vided:  "And  the  lands  or  right  of  way,  so  val- 
ued  by   the  commissioners,   shall  vest  in  the 
said  company,  in  fee  simple,  so  soon  as   the 
valuation  thereof  may  be  paid,  or,  when  refus- 
ed, may  be  tendered.*'     On  May  6,  1836,  the 
corporation  received  a  deed  executed  by  Jesse 
Maxey,    which,    after   reciting   certain    formal 
parts,   proceeded  as  foUows:    "That  the  said 
Jesse  Maxey,  for  and  in  consideration  of  run- 
ning their  contemplated  railroad  on  and  along 
his  land,  as  well  as  in  consideration  of  the  sum 
of  $5  to  him  in  hand  paid  at  and  before  the 
sealing  and  delivery  of  these  presents,  the  re- 


ceipt' whereof  is    hereby   acknowledged,   hath 
given,  granted,  bargained,  and  sold,  and  doth 
by   these   presents    give,    grant,    bargain,   and 
sell,  unto  the  said  Georgia  Railroad  &,  Banking 
Company,    their   successors    and    assigns,    the 
right  of  way  over  w^hich  to  pass  at  all  times  by 
their  directors,  agents,  officers,  servants,  and 
hirelings,  in  any  manner  they  may  think  prop- 
er, and  particularly  for  the  purpose  of  running, 
erecting^   and   establishing   thereon   a  railroad. 
with  double  tracks  and  turnouts,  as  may  at  all 
times  be  in  the  discretion  of  the  said  company, 
pursuant  to  a  okarter  of  incorporation  granted 
to   said  company  the   21st  day   of   December, 
1833,   and   amended   by   the   last  General  As- 
sembly conferring  banking   powers   and   priv- 
ileges;    and    to    this    end    the   limits    of   said 
right  of  way  shall  extend  in  width  100  feet  on 
each  side  from  center  of  the  proposed  road- 
way of  the  contemplated  railroad  when  com- 
pleted, and  to  extend  in  length  [through  a  de- 
scribed tract  of  land],  and  running  such  direc- 
tion through  said  tract  of  land  as  said  Georgia 
Railroad  &  Banking  Company  by  their  agents, 
managers,  or  workmen  shall  think  best  suitea 
for   the  purpose   of  locating  and  establishing 
their  said  works ;  and  connected  with  said  right 
of  way  the  said  company  shall  have  the  right 
to  cut  down  and  remove  all  such  timbers  oa 
each  side  of  said  road  as  would,  by  falling  on 
or  shading  the  same,  injure  the  rails  or  other 
parts    of   said    road:     Provided   that  nothing 
herein  contained  shall  be  so  construed  as  to 
give  said  company  the  right  to  claim  any  of 
the  timbers  so  removed,  nor  more  of  the  soil  of 
the  above  100  feet  on  each  side  of  the  said 
road  than  may  be  thought  necessary  by  said 
company  or  their  agents  for  all  the  necessary 
works  of  said  road,  and  the  free  and  uninter- 
rupted traveling  thereon^-together  with  a[ll  and 
singular  the  rights,  members,  and  appurtenanc- 
es to  the  strip,  tract,  or  parcel  of  land  belngi 
belonging,   or  in  any  wise   appertaining.     To 
have  and  to  hold  the  same  onto  the  said  Geor* 
gia  Railroad  &  Banking  Company,  their  sue* 
cessors  and  assigns,  to  their  own  proper  use, 
benefit,  and  behoof,  forever,  in  fee  simple,  up- 
on  condition,  and  it  is  expressly  understood, 
that    should    the    said    road    contemplated    as 
aforesaid  be  not  run,  located,  and  established 
on  and  along  said  strip  or  parcel  of  land  de- 
scribed in  the  above,  and  foregoing  indenture, 
then  said  indenture  is  to  be  wholly   null  and 
void  and  of  no  effect    And  the  said  bargained 
premises  the  said  Jesse  M.  Maxey,  for  him- 
self, his  heirs  and  assigns,  unto  the  said  Geor- 
gia Railroad  A  Banking  Company,  their  suc- 
cessors and  assigns,  will  warrant  and  defend 
the  title  thereof  against  the  claims  of  all  per- 
sons whomsoever,  by  virtue  of  these  presents." 
Heldf  giving  effect  to  the  intention  of  the  par- 
ties as  reflected  by  the  instrument  as  a  whole, 
this  deed  should  be  construed  as  the  grant  of 
an  easement  or  right  to  use  the  strip  of  land 
therein  described  for  the  purpose  of  construct- 
ing and   operating  thereon  a  railroad,  rather 
than  as  a  conveyance  of  the  land.     Gaston  v. 
GainesvUle  B.  Co.,  120  Ga.  516,  48  S.  E.  188; 
B.  Alabama  B.  Co.  v.  Doe,  114  U.  S.  340,  5 
Sup.  Ct.  869,  20  Ia  Sd.  136. 

(a)  Incident  to  the  right  to  maintain  the 
railroad,  it  has  also  the  right  "at  all  times" 
while  the  railroad  is  located  thereon  to  erect 
and  maintain  such  warehouses  and  other  struc- 
tures as  would  facilitate  the  business  of  the 
railroad  company  and  be  accessorial  to  the  re- 
ceipt and  delivery  of  freight  2  Elliott  on  Rail- 
roads  (2d  Ed.)  i  946b. 

(b)  The  railroad  company  could  maintain 
such  depots  or  warehouses  or  other  structures 
directly;  and  where  the  conduct  of  the  railroad 
business  would  be  facilitated  by  the  adoption 
of  such  plans,  the  company  could  license  pa- 
trons of  the  road  to  erect  and  maintain  ware- 
houses or  other  structures  on  the  right  of  way 


•For  other  easM  see  earns  togio  sad  section  NUMBER  in  Dm.  Dig.  4  Am.  Dig.  Key-Na  Secies  *  Rep'r  Indexes 
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for  their  individual  use,  even  to  the  extent  of 
keeping  goods,  wares,  merchandise,  and  the  like 
on  storage  in  such  warehouses  until  sold  to 
their  customers  or  used  by  them.  Gurney  v. 
Minneapolis  Union  Elevator  Co.,  63  Minn.  70, 
65  N.  W.  136,  30  L.  R.  A.  534;  Grand  Trunk 
R.  Co.  V.  Richardson,  91  U.  8.  454,  23  L.  Ed. 
356;  Michigan  Central  R.  Co.  v.  Bullard,  120 
Mich.  416,  79  N.  W.  635;  Roby  v.  RaUroad 
Co.,  142  N.  Y.  176,  36  N.  E.  1053. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Sf  161-165,  17^1^;  Dec  Dig.  SS 
69,  73.*] 

2.  Petition  Not  Dbmubbable. 

The  petition  set  forth  the  deed,  and  de- 
clared on  it  as  creating  merely  ajQ  easement, 
and  alleged  that  the  warehouses  were  con- 
structed and  maintained  as  private  enterprises, 
and  were  **used  by  private  individuals  for 
their  own  convenience  and  profit  alone,"  and 
was  not  subject  to  general  demurrer. 

3.  SUFFICIENGT    OF  INSTRUCTIONS. 

The  charge  did  not  conform  in  all  respects 
to  the  principles  announced  in  the  first  note. 

4.  BVIDSNGS  AND    VXBDICT. 

The  evidence  all  tended  to  show  that  each 
of  the  warehouses  described  in  the  petition, 
and  the  cutting   of  trees  alleged  to  be   done 

greparatory  to  the  building  of  another  ware- 
ouse,  were  matters  within  the  easement  grant- 
ed; and  therefore  the  verdict  for  the  plaintiffs 
was  unauthorized. 

£)rror  from  Superior  Court,  Oglethorpe 
County;   D.  W.  Meadow,  Judge. 

Action  by  Martha  Maxey  and  others  against 
the  Louisville  &  Nashville  Railroad  Company 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.     Reversed. 

Jos.  B.  &  Bryan  Gumming,  of  Augusta,  and 
Hamilton  McWhortey,  Jr.,  of  Lexington,  for 
plaintiffs  in  error.  Samuel  H.  Sibley,  of 
Union  Point,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed,  ill 
the  Justices  concur. 


(139  Ga.  546) 

WESTEIRN  &  A.   R.  CO.  v.  SUMMEROUR. 

(Supreme   Court  of  Georgia.     Feb.  27,  1913.) 

(SyUahui  ly  the  Court,) 

1.  BviDENCB  (§  544*}— Opinion  Evidence. 

On  the  trial  of  an  action  for  damages 
against  a  common  carrier  for  negligence  in  the 
transportation  of  certain  peaches  by  a  railroad 
company  from  Dalton,  (ia.,  to  Akron,  Ohio, 
which  were  alleged  to  have  arrived  at  destina- 
tion in  a  decayed  and  damaged  condition  be- 
cause of  a  failure  of  the  carrier  to  properly  ice 
the  cars  in  which  the  peaches  were  bhipped, 
and  to  transport  them  within  a  reasonable  tmie, 
it  was  competent  for  a  witness  as  an  expert  to 
give  in  testimony  his  opinion  touching  the  cause 
of  the  decay  of  the  peaches,  who  also  testified 
that  he  was  an  officer  in  a  company  of  commis- 
flion  merchants,  who  were  "wholesale  jobbers 
of  fruits  and  produce,  had  been  engaged  in  pur- 
chasing and  selling  peaches  for  ten  years  and 
handling  them  for  that  length  of  time,  was 
familiar  with  the  various  causes  which  caused 
peaches  to  deteriorate  in  transit,  and  from  the 
condition  of  the  fruit,  if  deteriorated,  he  could 
distinguish  between  the  causes  of  such  deterio- 
ration." 

]Ed.    Note.— ^For   other   cases,    see   S)vidence, 
Cent.  Dig,  j  2356 ;  Dec.  Dig.  §  544.*] 

•For  oUier  oases  see  same  toplo  and  section  NX7MBBR  in  Dso.  Dig.  ft  Am.  Dig.  Key-No.  Beriss  ft  Rep'r  Indexes 


2.  Carriers  (§  106*)— Evidence  (|  474*)— 
Opinion  £)videngb— Shipment  op  Goods- 
Question  FOR  JURT. 

Whether  goods  shipped  are  delivered  by  the 
carrier  within  a  reasonable  time  is  a  question 
of  fact  for  the  jury,  and  depends  upon  the  facts 
of  each  case.  Columbus  ft  Western  R.  Co.  v. 
Floumoy  &  ETpplng,  75  Oa.  745.  Facts  of  the 
character  mentioned  in  the  preceding  note, 
where  there  was  no  other  testimony  relating 
to  the  experience  of  the  witness  with  transpor- 
tation of  shipments  between  the  initial  point 
and  point  of  destination,  nor  to  his  general 
knowledge  of  the  transportation  business,  were 
not  sufficient  to  authorize  the  witness,  as  an 
expert  or  otherwise,  to  give  in  evidence  his 
opinion  of  what  would  amount  to  a  reasonable 
time  for  the  transportation  of  the  goods  so 
shipped. 

[EJd.  Note.— For  other  cases,  see  Carrieis, 
CJent.  Dig.  §f  44S-450:  Dec.  Dig.  S  106;*  Evi- 
dence. Cent  Dig.  §S  2106-2219;    Dec  Dig.  f 

474.*] 

3.  Carriers  (§  132*)— Trial  (§  194*)— Dam- 
age TO  SniPMENi>— Burden  of  Proof— In- 
struction. 

On  the  trial  of  an  action  of  the  character 
mentioned  in  the  first  headnote,  upon  proof  that 
the  goods  were  damaged  while  in  the  hands  of 
the  carrier,  the  burden  of  proof  would  be  cast 
upon  the  carrier  to  show  either  that  it  was  free 
from  negligence,  or  that  notwithstanding  its 
negligence  the  damage  occurred  without  its 
fault;  that  is,  that  its  negligence  did  not  con- 
tribute to  the  damage.  Central  R.  Co.  v.  Has- 
selkus  &  Stewart,  91  Ga.  382  (3).  17  S.  EL  838, 
44  Am.  St.  Rep.  37.  This  rule  was  not  aptly 
applied  by  the  judge  wh^n  he  instructed  the 
jury:  **1  charge  you  that  if  the  fruit,  the 
peaches,  were  in  good  condition  and  properly 
loaded,  that  if  the  plaintiff  has  shown  that, 
and  has  shown  further  that  they  reached  their 
destination  in  a  damaged  condition,  that  the 
burden  of  proof  would  then  be  upon  the  railroad 
company  to  show  either  that  the  fruit  was  not 
in  proper  condition  when  loaded,  or  was  nat 
properly  loaded,  or  that  the  cars  were  not  prop- 
erly iced  and  snipped  within  a  reasonable  time 
and  reached  their  destination  within  a  reason- 
able time;  and  if  the  railroad  company  shows 
this,  then  the  plaintiff  cannot  recover.  Other- 
wise, as  I  have  stated,  if  the  plaintiff  shows 
that  the  fruit  was  in  good  condition  and  prop- 
erly loaded,  and  reached  the  destination  in  a 
damaged  condition,  then  the  presumption  woald 
be  against  the  defendant  company,  and  it  would 
have  to  show  either  that  the  fruit  was  not  in 
good  condition,  or  that  it  was  not  properly 
loaded,  or  that  the  company  did  properly  ice 
it,  and  shipped  it  in  a  reasonable  time,  and  that 
it  reached  its  destination  in  a  reasonable  time 
in  order  to  defeat  the  recovery."  The  chars^e, 
however,  was  not  subject  to  the  criticism  that 
it  incorrectly  stated  "what  proof  would  shift 
the  burden  from  plaintiff  to  defendant."  The 
inaccuracy  of  the  charge  consists  in  stating  cer- 
tain specific  things  necessary  to  be  done  by  de- 
fendant in  order  to  support  the  burden  of  proof 
when  cast  upon  it.  The  specific  things  would  be 
necessary  if,  under  all  the  circumstances,  prop- 
er diligence  required  them  to  be  done.  Wheth- 
er so  required  would  be  for  decision  by  the  jury. 

fEd.  Note.—For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  578-582,  594;  Dec,  Dig.  I  132;» 
Trial,  Cent.  Dig.  18  413.  436,  439-441,  440- 
454,  45&-46(5 ;  Dec.  Dig.  §  194.*J 

4.  Carriers  (§  105*)— Damage  to  Shipuent 
—Instruction— Measure  of  Damages. 

There  was  evidence  from  which  the  jut? 
might  have  found  that  the  peaches  were  not 
transported  within  a  reasonable  time,  and  ar- 
rived at  the  point  of  destination  in  a  damaged 
condition,  one  car  arriving  on  Saturday  too  late 
for  the  market  of  that  day,  and  there  was  no 
other  market  until  Monday,  on  which  day  the 
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peaches  in  that  car  were  sold.  It  was  inac- 
curate to  instruct  the  jury:  "Now,  gentlemen, 
something  has  been  said  about  markets  and 
Sundays.  I  charge  you  that  it  is  immaterial 
when  the  markets  opened  and  closed,  or  wheth- 
er the  day  of  arrival  or  the  day  thereafter  was 
Sunday  or  a  legal  holiday.  The  railroad  com- 
pany is  not  bound  to  carry  the  peaches  for  any 
particular  market,  or  upon  any  particular  day 
of  the  week;  but  if  the  peaches  could  not  be 
sold  by  Weiner  Bros.,  upon  arrival,  because 
the  market  had  closed,  or  because  the  next  day 
was  Sunday,  then  the  railroad  company  would 
not  be  liable  for  that  reason^  provided  the 
peaches  arrived  in  a  reasonable  time  under  prop- 
er refrigeration  on  the  way.  But,  gentlemen,  if 
you  find  that  they  did  not  arrive  in  a  reasonable 
time,  or  were  not  properly  refrigerated,  and 
on  that  account  were  damaged,  and  arrived  on 
Saturday,  then  the  railroad  company  would  be 
liable  for  the  condition  they  were  in  on  the 
following  Monday,  or  as  soon  thereafter  as 
they  could  be  sold."  The  general  rule  is: 
* 'Where  a  carrier  fails  to  deliver  goods  in  a 
reasonable  time,  the  measure  of  damages  is  the 
difference  between  the  market  value  at  the  time 
and  place  they  should  have  been  delivered  and 
the  time  of  actual  delivery."  Civ.  Code  1910,  § 
2773.  The  qualification  of  the  judge's  charge, 
contained  in  the  last  part  of  it,  to  the  effect 
that  the  defendant  would  be  liable  for  the  con- 
dition that  the  peaches  were  in  as  soon  after 
Monday  "as  they  could  be  sold,"  was  too  broad. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  451-458;    Dec  Dig.  {  105.*] 


5.  Sufficiency  of  Petition. 

There  were  sufficient  allegations  In  the  pe- 
tition that  one  of  the  causes  of  damage  to  the 
peaches  was  failure  of  the  defendant  to  properly 
ice  the  cars.  Certain  grounds  of  the  motion 
for  new  trial,  predicated  on  the  absence  of  al- 
legations of  this  character  in  the  petition,  were 
therefore  without  merit. 

EJrror  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  W.  F.  Summerour  against  the 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  and 
Maddoz,  McCaftiy  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  C.  D.  McCutchen  and  F. 
K.  McCutchen,  both  of  Dalton,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(139  6a.  647) 

SEABOARD  AIR  UNE  RY.   r.   DAVIS  & 

BRANDON. 

(Supreme  Oonrt  of  Georgia.     Feb.  28,   1918.) 

(8yllahu$  hy  the  Court.) 

1.  Cabkikbs  (f  20*)  —  Regulation  —  AonoN 
FOB  Penalty. 

An  action  was  brought  against  a  railway 
company,  based  on  the  provisions  of  Civ.  Code 
1910,  $t  2771  and  2772,  which  require  common 
carriers,  on  application  by  the  shipper,  to  trace 
freight  which  may  have  been  lost^  damaged,  or 
destroyed,  and  to  inform  the  applicant  in  writ- 
ing, within  80  days,  of  the  time,  place,  and 
manner  of  the  loss  or  destruction,  and  the  names 
of  the  parties  and  their  official  positions,  if 
any,  by  whom  sndi  facts  can  be  established,  and 
which  provide  that  on  failnre  to  do  so  the  car- 


rier shall  be  liable  for  the  value  of  the  freight 
lost,  damaged,  or  destroyed,  in  the  same  manner 
and  to  the  same  extent  as  if  sndi  loss,  damage, 
or  destruction  occurred  on  its  own  line.  Held, 
that  while  the  liability  imposed  upon  a  railway 
company  for  failing  to  comjjly  with  the  pro- 
visions of  such  Code  sections  is  in  the  nature  of 
a  penalty,  as. damages  are  prescribed  for  such 
failure  (McCall  v.  Central  Ry.  Co.,  120  Ga.  602, 
48  S.  E.  157),  a  recovery  is  limited  to  the  value 
of  the  freight  lost,  damaged,  or  destroyed ;  and 
the  right  of  action  therefor  is  expressly  confined 
to  the  shipper,  consignee,  or  their  assigns. 

[EkI.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  28,  81 ;   Dec.  Dig.  {  20.*J 

2.  LUCITATION  OF  ACTIONS  (§  35*)— LIMITA- 
TIONS APPLICABLE  —  Actions  fob  Penal- 
ties. 

It  follows  that  such  suit  is  not  a  qui  tam 
action  for  the  recovery  of  a  penalty  in  its  strict 
and  technical  sense,  and  therefore  is  not  sub- 
ject, as  to  limitation  of  time  within  which  it 
must  be  brought,  to  the  provisions  of  Oiv.  Code 
1910,  I  4370,  viz.:  "All  actions  by  informersL 
to  recover  any  fine,  forfeiture,  or  penalty,  shall 
be  commenced  within  one  year  from  the  time 
the  defendant's  liability  thereto  was  discover^ 
ed,  or  by  reasonable  diligence  could  have  been 
discovered."  25  Qyc.  1055.  It  does  not  appear 
from  the  declaration  that  the  action  was  barred. 
The  court  did  not  err  in  overruling  the  general 
demurrer  to  the  petition,  nor  in  refusing  a  new 
trial. 

[Ed,  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {(  109,  158-167;  Dec 
Dig.  I  35.*] 

Error  from  Superior  Court,  Oamden  Ooun* 
ty ;  OL  B.  Conyers,  Judge. 

Action  by  Davis  &  Brandon  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Boiling  Whitfield,  of  Brunswldc,  for  plain- 
tiff in  error.  R.  D.  Header,  of  Brunswick, 
for  defendant  in  error. 

BISH,  C.  J.  Judgment  affirmed.  AU  the 
Justices  concur. 

"^^"^'"'^  (188  Ga.  649) 

SOUTHERN    RY.    CO.    r.    HILL. 
(Supreme  Court  of  Georgia.     Feb.  28,   1918.) 

(Syllalui  hy  the  Court.) 
I.  Master  and  Ssbvant  (|  228*)  —  Nbqli- 

OENCS  (§  101*)~-ACTION    UNDER  EmPLOYEB'S 

Liability  Act— Instbuction  —  Coupaka- 

TivK  Neouoence. 

In  a  suit  by  the  administrator  of  a  de- 
ceased employ^  against  a  railway  company  to 
recover  damages  for  the  alleged  wrongful  death 
ot  the  employ^,  brought  under  Act  Cong.  April 
a2,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St 
Supp.  1911,  p.  1322),  commonly  known  as  the 
"Employer's  Liability  Act,"  it  is  not  error  to 
instruct  the  jury  that,  if  both  the  plaintiff's  in- 
testate and  the  railway  company  by  their  neg- 
ligence contributed  to  the  former's  death,  the 
plaintiff  nevertheless  would  be  entitled  to  re- 
cover damages,  though  the  damages  would  be 
diminished  in  proportion  to  the  negligence  at- 
tributable to  the  decedent 

[Eld.  Note.~For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8f  670,  671;  Dec.  Dig.  i 
^;*  NegUgence,  Cent  Dig.  §§  85.  163,  164; 
Dec.  Dig.  S  101.*  J 

2.  Death  (§  95*)— Measube  of  Damages. 

The  measure  of  damages  in  an  action  found- 
ed upon   the  act  of  Congress,   known  as  the 
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"Employer'a  Liability  Act,"  brought  by  the 
administrator  of  a  deceased  employ^  for  the 
benefit  of  the  employe's  widow  and  children, 
is  the  pecuniary  loss  which  they  sustain.  The 
charge  to  the  jury  on  the  measure  of  damages 
was  erroneous,  in  that  a  recovery  was  permit- 
ted, not  only  for  tiie  pecuniair  loss  sustained 
b7  the  wife  and  children,  but  also  for  an  excess 
of  the  decedent's  earnings  during  his  ezi>ectancy 
of  life. 

[Ed.  Note.~For  other  cases,  see  I>eath,  Cent 
Dig.  §8  108,  109,  111-115,  120;  Dec  Dig.  i 
95.*J 


8.  Mabtbb  and  Servant  (88  101,  102*)  — 
Death  or  Euplot^— "Obdinaey  Cabb.'' 
A  charge  that  the  care  required  by  the 
defendant  and  its  employes  in  the  particulars  in 
which  they  are  charged  to  have  been  negligrent 
is  ordinary  care,  and  that  ordinary  care  is  that 
care  which  a  prudent  railway  company,  acting 
through  itself  or  its  employes  or  agents,  would 
exercise  under  the  same  or  similar  circum- 
stances, contains  an  inaocorate  definition  of 
ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  135,  171,  174,  178,  179, 
180-184,  192;    Dec.  Dig.  8§  101,  m* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6029-5042;   voL  8,  pp.  7739,  7740.} 

4.  Masteb  and  Servant  (8  296*)— Wbonqful 
Death— CoNTBiBUTOBT  Neoliqencb. 

There  was  no  error  in  declining  the  request 
to  charge  relating  to  the  duty  of  the  plaintifiTs 
intestate  in  approaching  the  switch  from  which 
his  train  was  derailed,  where  a  clear-hand  sig- 
nal was  given  as  against  a  fixed  signal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  1180-1194 ;  Dec  Dig.  8 
296.*] 

5.  Tbial  (8  256*)— Instbuction— I>UTT  to  Re- 
quest. 

Where  the  general  charge  covers  all  the 
substantial  issues  of  the  case,  it  is  not  ground 
for  a  new  trial  that  the  court  omits  to  charge 
the  law  relating  to  certain  specific  evidence, 
when  no  appropriate  written  request  is  made 
for  such  an  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  62a-e41 ;   Dec.  Dig.  8  256.*] 

8.  Master  and  Servant  (|  270*)— Wrongful 
Death— Evi  dencb— Negligence. 

The  testimony  to  which  objection  was  taken 
illustrated  the  issue  made  by  the  i^eadings, 
thftt  the  device  for  turning  the  switches  was  de- 
fective in  construction,  and  also  was  in  such 
disrepair  as  to  be  unreliable  in  turning  the 
switch. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sen  ant,  Cent.  Dig.  88  913-927,  932 ;  Dtec.  Dig. 
8  270.*] 

Ebrror  from  Superior  Court,  B\ilton  Coun- 
ty; Geo.  Ia  Bell,  Judge. 

Action  by  liilllaii  D.  Hill,  administratrix, 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

McDanlel  &  Black  and  HI  A.  Neely,  all  of 
Atlanta,  for  plaintiff  in  error.  Reuben  R. 
Arnold,  of  Atlanta,  for  defendant  in  error. 


BECK,  J.  llie  action  was  by  Lillian  D. 
Hill,  as  administratrix  of  William  H.  Hill, 
against  the  Soutbem  Railway  Company  to 
recover  damages  for  the  alleged  wrongful 
death  of  her  intestate,  who  at  the  time  of 
his  death  was  an  engineer  In  the  service  of 


the  defendant  The  petition  contained  three 
counts,  and  the  case  was  tried  on  that  count 
which  predicated  liability  on  Act  Cong.  April 
22,  1908  (c.  149,  35  Stat  65  [U.  S.  Gomp. 
St  Supp.  1911,  p.  1322]),  commonly  known  as 
the  "Federal  Employer's  liabiUty  Act"  The 
deceased  employ^  left  a  widow  and  three 
children.  He  was  instantly  killed,  and  his 
death  was  caused  by  his  engine  being  over- 
turned by  a  derail  switch  as  a  result  of  the 
alleged  negligence  of  the  defendant  A  yer- 
dict  was  returned  for  the  plaintiff,  and  the 
court  refused  to  set  it  aside  on  motion  for 
new  trial  made  by  the  defendant 

[t]  1.  Exception  is  taken  to  certain  in- 
structions relating  to  the  consequences  of 
mutual  negligence  on  the  part  of  the  plain- 
tiff's intestate  and  the  defendant  The  court 
charged  broadly  that,  if  both  the  plaintiff's 
intestate  and  the  railway  company  by  their 
negligence  contributed  to  the  former's  death, 
the  plaintiff  nevertheless  would  be  entitled 
to  recover  damages,  though  the  damages 
would  be  diminished  in  proportion  to  the 
negligence  attributable  to  the  decedent 
The  railway  company  contends  that  there 
could  be  no  recovery  unless  the  negligence  of 
the  railway  company  was  greater  than  that 
of  the  plaintiff's  Intestate,  and  that  the  in- 
structions on  this  subject  were  faulty  be- 
cause of  ttie  lack  of  this  qualification. 

The  doctrine  of  comparative  negligence 
was  unknown  to  the  common  law.  Courts 
of  admiralty  refused  to  follow  the  common- 
law  rule  that  the  injured  party's  contribu- 
tory negligence  barred  a  recovery,  and  ap- 
plied the  rule  that  where,  in  the  case  of  the 
collision  of  two  vessels,  both  are  at  fault, 
though  not  in  equal  degree,  the  loss  will 
not  be  allowed  to  fall  solely  upon  one,  but 
the  damages  will  be  apportioned  between 
them  as  to  the  comparative  degree  of  fault 
of  each.  1  Thompson  on  Negligence,  §  286. 
It  is  quite  evident  that  the  act  of  Congress 
was  intended  to  break  away  from  the  harsh 
rule  of  the  common  law,  and  adopt  a  more 
equitable  plan  in  the  distribution  of  damages 
caused  by  the  mutual  negligence  of  the  par- 
ties. The  statute  allows  a  recovery  "for 
such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  the  officers, 
agents  or  employ^  of  the  carrier,"  and  pro- 
vides that  "the  fact  that  the  employ^  may 
have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages 
shall  be  diminished  by  the  Jury  in  propor- 
tion to  the  amount  of  negligence  attributable 
to  such  employ^."  Tlie  statute  contains  three 
propositions  which  stand  out  in  bold  r^ef ; 
the  first  is,  that  a  carrier  Is  liable  for  the 
Injury  or  death  of  an  employ^  resulting  In 
part  from  the  carrier's  negligence ;  secondly, 
the  employe's  contributory  neglig^ice  does 
not  cut  off  the  right  of  action ;  and,  thirdly, 
there  is  to  be  a  diminution  of  damages  in 
proportion  to  the  employe's  negligence.    II 
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wonid  seem  that  the  clear  intent  of  Congress 
was  to  allow  some  damages  for  every  injury 
or  death  caused  by  the  carrier's  negligence ; 
to  adopt  an  approximation  of  the  rule  of  the 
admiralty  courts.  The  Georgia  statute  re- 
specting an  apportionment  of  damages  in 
cases  of  mutual  negligence,  though  some- 
what similar,  has  received  a  construction 
different  from  that  we  give  to  the  congres- 
sional act  It  has  been  construed  to  mean 
that,  where  the  injury  is  the  result  of  mu- 
tual negligence,  there  can  be  no  recovery, 
unless  the  person  inflicting  the  injury  is 
more  in  fault  than  the  one  who  is  injured. 
This  construction  was  reached  in  order  to 
harmonize  several  cognate  sections  of  the 
Civil  Code.  The  act  of  Congress  differs  from 
our  legislation  on  this  subject  in  essential 
respects,  and  especially  prior  to  our  recent 
act  of  1909  (Acts  1909,  p.  160).  The  inter- 
pretation given  to  the  act  of  1908  seems  to 
be  borne  out  by  a  comparison  with  the  for- 
mer act  of  June  11,  1906  (chapter  3078,  34 
Stat.  232  [tJ.  S.  Comp.  St  Supp.  1911,  p.  1316]), 
as  they  both  cover  substantially  the  same  sub- 
ject-matter. In  the  act  of  1906  it  was  pro- 
vided that  "the  fact  that  the  employe  may 
have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery  where  his  contrib- 
utory negligence  was  slight  and  that  of  the 
employer  was  gross  in  comparison,  but  the 
damages  shall  be  diminished  by  the  jury  in 
proportion  to'th^  amount  of  negligence  at- 
tributable to  such  employ^."  The  eighth 
section  of  the  act  of  1908  contains  a  saving 
clause  that  it  was  not  to  affect  the  prosecu- 
tion of  any  pending  proceeding  or  right  of 
action  under  the  act  of  1906.  The  supersed- 
ed act  permitted  a  comparison  of  the  negli- 
gence of  both  parties  not  only  as  affecting 
the  granting  of  damages,  but  also  as  a  bar 
to  the  action  where  the  negligence  of  the 
carrier  ^as  slight  and  that  of  the  employs 
was  gross.  The  radical  difference  between 
the  two  acts  reflects  the  congressional  pur- 
pose to  abandon  the  principle  of  the  former 
for  that  of  the  later.  In  view  of  what  has 
been  said,  we^  do  not  think  the  court  mis- 
construed the  act  in  the  instruction  com- 
plained of. 

[2]  2.  Exception  is  taken  to  the  charge  re- 
specting the  measure  of  damages.  The  court 
instructed  the  jury  "that  two  elements  enter 
into  the  assessment  of  damages  under  the 
act  of  Congress:  First,  if  the  next  of  kin 
are  dependent,  and  if  the  deceased  contribut- 
ed money  to  such  next  of  kin,  then  the 
amount  of  such  contributions,  so  far  as  the 
jury  find  that  the  next  of  kin  would  receive 
the  same  during  the  expectancy  of  the  life 
of  the  deceased,  are  recoverable,  and  should 
be  reduced  to  their  present  cash  value;  the 
second  element  entering  into  the  recovery  is 
that  if  the  deceased  had  net  earnings  in  ex- 
cess of  wliat  was  contributed  to  the  next 
of  kin,  if  anything  was  so  contributed,  then 
such  net  earnings  in  excess  of  this  sum  as 


the  jury  find  the  deceased  would  likely  have 
earned  during  his  expectancy  of  life,  and 
would  have  accumulated  at  the  time  of  his 
death,  can  be  recovered,  but  you  would  also 
have  to  reduce  them  to  their  present  cash 
value."  The  evident  purpose  of  Congress  in 
enacting  the  employer's  liability  act  of  1908 
was  to  give  a  right  of  action,  in  case  of  the 
death  of  the  employ^  by  wrongful  act,  to 
certain  relatives  dependent  upon  the  em- 
ployS,  for  the  loss  and  financial  damage  re- 
sulting from  his  death.  The  distinction  be- 
tween the  parties  to  sue  and  the  parties  to 
be  benefited  is  made  plain.  The  suit  must 
be  in  the  name  of  the  personal  representa- 
tive of  the  deceased,  but  the  recovery  is  not 
for  the  general  estate  of  the  decedent,  but 
solely  for  the  benefit  of  dependent  relatives. 
Am.  R.  Co.  of  Porto  Rico  v.  Birch,  224  IT.  S. 
547,  32  Sup.  Ct  603,  56  L.  Ed.  879.  The 
damages  recoverable  for  the  benefit  of  a 
surviving  widow  and  children  by  the  person- 
al representative  of  the  deceased  employ^ 
H.re  for  the  pecuniary  loss  which  they  sus- 
tain. "There  is  no  hard  and  fast  rule  by 
which  pecuniary  damages  may  be  measured 
in  all  cases.  A  minor  child  sustains  a  loss 
from  the  death  of  a  parent,  of  a  different 
kind  from  that  of  wife  or  husband  from  the 
death  of  the  spouse;  while  the  former  is 
capable  of  definite  valuation,  the  latter  is 
not."  Michigan  Central  R.  Co.  v.  Vreeland, 
227  U.  S.  59,  33  Sup.  Ct  192,  57  L.  Ed.  — . 
As  was  said  by  Lurton,  J.,  in  the  opinion: 
"This  cause  of  action  is  independent  of  any 
cause  of  action  which  the  decedent  had,  and 
Includes  no  damages  which  he  [the  employ^] 
might  have  recovered  for  his  injury  if  he 
had  survived.  It  Is  one  beyond  that  which 
the  decedent  had — one  proceeding  upon  alto- 
gether different  principles.  It  is  a  liability 
for  the  loss  and  damage  sustained  by  rela- 
tives dependent  upon  the  decedent.  It '  is 
therefore  a  liability  for  the  pecuniary  dam- 
age resulting  to  them,  and  for  that  only." 
The  Jury  were  improperly  instructed  as  to 
the  estimation  of  damages.  They  were  told 
that  damages  not  only  were  recoverable  for 
the  benefit  of  the  surviving  widow  and  chil- 
dren, but,  in  case  the  net  earnings  of  the  de- 
ceased were  in  excess  of  this  sum,  that  such 
excess  was  also  recoverable  by  the  adminis- 
trator of  the  deceased  employ^.  Under  the 
evidence  this  charge  was  harmful,  and  re- 
quires a  new  trial. 

[3]  3.  Exception  is  taken  to  this  instruc- 
tion: "I  charge  you  that  negligence  Is  an 
omission  to  exercise  the  care  which  the  law 
requires  in  a  particular  case.  The  care  re- 
quired by  the  defendant  and  its  employes  in 
this  case,  in  the  particulars  in  which  they 
are  charged  to  have  been  negligent,  is  ordi- 
nary care;  and  ordinary  care  is  that  care 
which  a  prudent  railway  company,  acting 
through  itself  or  its  employes  or  agents, 
would  exercise  under  the  same  or  similar 
circumstances.    The  omission  of  this  stand- 
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ard  of  ordinary  care  In  a  given  case  by  the 
defendant  or  its  employes  where  such  care 
la  required  would  be  negligence."  The  vice 
is  alleged  to  consist  in  fixing  as  the  stand- 
ard of  due  care  as  that  exercised  by  "a 
prudent  railway  company"  under  similar  cir- 
cumstances. Our  Code  defines  ordinary  dili- 
gence as  "that  care  which  every  prudent 
man  takes  of  his  own  property  of  a  similar 
nature."  Civil  Code,  |  3471.  That  defini- 
tion is  contained  in  the  chapter  pertaining 
to  "Bailments,"  but  has  served  as  the  basis 
of  a  formula  that  ordinary  care  is  that  de- 
gree of  care  which  is  exercised  by  ordinarily 
prudent  persons  under  the  same  or  similar 
circumstances.  "Ordinary  care"  is  a  rela- 
tive terip,  and  what  is  ordinary  care  is  to  be 
measured  by  the  nature  of  each  particular 
case,  and  cannot  be  determined  abstractly. 
A  railroad  corporation,  considered  as  a  le- 
gal fiction,  is  an  abstraction;  but,  looked  at 
from  the  point  of  an  aggregation  of  persons 
using  certain  instrumentalities  and  engaged 
in  the  performance  of  a  particular  act,  it 
becomes  a  concrete  entity.  When  we  speak 
colloquially  of  a  railroad  company  doing  a 
particular  act,  we  have  in  mind,  and  are 
understood  to  mean,  that  the  act  is  being 
performed  by  the  agents  of  the  company. 
The  standard  of  ordinary  care  is  not  what 
a  prudent  railroad  company,  or  a  prudent 
industrial  corporation,  or  a  prudent  mer- 
chant, or  a  prudent  manufacturer  would 
have  done  under  given  circumstances,  but  it 
is  that  care  which  ordinarily  prudent  men 
engaged  in  the  particular  act  complained  of 
would  have  exercised.  The  Jury  may  have 
understood  the  reference  to  the  care  exercis- 
ed by  a  prudent  railway  company  as  that 
care  which  ordinarily  prudent  men,  acting 
for  and  on  behalf  of  the  company,  would  exer- 
cise under  the  same  or  similar  circumstanc- 
es, or  they  may  have  fixed  some  artificial 
standard  of  what  they  considered  would 
have  been  the  duty  of  a  "prudent  railroad 
company."  Inasmuch  as  a  new  trial  is 
granted,  we  do  not  feel  called  upon  to  decide 
whether  this  inaccurate  definition  of  itself 
would  require  a  new  trial. 

[4]  4.  The  defendant  offered  in  evidence 
certain  rules  promulgated  for  the  conduct  .of 
their  enginemen  and  trainmen.  One  of  these 
rules  declared  that  "enginemen  and  trainmen 
must  not  accept  clear-hand  signals  as  against 
fixed  signals  until  they  are  fully  informed  of 
the  situation  and  know  that  they  are  protect- 
ed. Where  fixed  signals  are  in  operation 
trainmen  must  not  give  clear-hand  signals 
against  them."  There  was  confiicting  testi- 
mony concerning  compliance  with  the  quoted 
rule  by  the  decedent  at  the  time  he  received 
his  fatal  injury,  and  the  witnesses  differed 


as  to  their  interpretation  of  the  requirement 
of  the  rule  as  to  following  a  hand  signal  as 
against  a  fixed  signal  under  the  situation 
presented  Just  before  the  derailment  The 
court  was  requested  in  writing  to  charge  that 
if  the  plaintifTs  intestate  upon  approaching 
the  switch  from  which  his  train  was  derail- 
ed, causing  his  death,  received  a  hand  signal 
as  against  the  fixed  signal,  it  was  incumbent 
upon  the  deceased  to  fully  inform  himself  of 
the  situation  and  know  that  he  was  pro- 
tected, and  that,  if  he  failed  to  do  this,  he 
would  be  guilty  of  negligence.  A  railroad 
company  may  promulgate  reasonable  rules 
for  the  protection  of  its  employ^;  and  an 
employ^  to  whom  the  rule  appUes  and  who 
has  notice  of  the  conditions  which  the  rule 
was  framed  to  meet,  existing  at  the  time,  is 
bound  to  comply  with  them.  If  the  quoted 
rule  is  to  be  interpreted  as  requiring  an  en- 
glneman  who  is  confronted  with  confiicting 
signals  to  so  fully  inform  himself  that  he 
must  absolutely  know  that  he  is  protected  be- 
fore proceeding,  then  such  rule  would  be  un- 
reasonable. But,  if  the  rule  be  interpreted 
as  requiring  of  the  englneman  ordinary  care 
to  fully  inform  himself  of  the  situation  and 
thus  acquire  knowledge  that  he  was  protect- 
ed, the  rule  would  be  reasonable.  Giving  the 
rule  a  reasonable  construction,  the  request 
to  charge,  which  required  of  the  d^eased  ab- 
solute knowledge  of  the  situation,  was  not 
adjusted  to  the  rule  and  was  properly  re- 
fused. 

[6]  5.  The  defendant  submitted  in  evidence 
certain  rules  Intended  for  the  regulation  of 
the  conduct  of  its  employ^  in  the  manage- 
ment of  trains,  and  complains  that  the  court 
omitted  to  construe  and  apply  them  to  partic- 
ular facts  of  the  case.  The  court's  charge 
was  comprehensive  of  every  issue  involved; 
and,  under  such  circumstances,  if  the  defend- 
ant desired  such  Instructions,  it  was  its  duty 
to  have  presented  timely  appropriate  requests 
therefor, 

[6]  6.  It  was  material  to  Inquire  in  this 
case  whether  the  defendant  was  negligent 
in  having  a  defective  device  for  operating 
the  derail  switch.  A  witness  testified  that 
the  device  had  failed  on  several  occasions 
to  operate  the  switch.  There  was  an  objec- 
tion that  the  injury  occurred  something  over 
a  year  after  the  witness  observed  the  de- 
vice, and  that  the  condition  at  that  time  did 
not  Illustrate  its  condition  at  the  time  of  the 
accident  The  testimony  illustrated  the  ques- 
tion whether  the  defect  was  structural,  and 
whether  the  device  was  so  worn  out  at  the 
time  of  the  accident  as  it  would  not  throw 
the  switch  as  charged  in  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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(129  Ga.  6B8) 

JOHNSTON  T.  TOWN  OF  PALMETTO 

et  aL 

(Sapnme  Court  of  Georgia.     Feb.  28^  1913.) 

(Byllahus  Ify  the  Court.) 

1.  Injunction  (|  126*)— Bubdbn  or  Pboof— 
Tttlet-Obstbuction  of  Streets. 

Where  a  plaintiff  seeks  to  enjoin  a  munici- 
pality from  interfering  with  his  placing  an  ob- 
struction in  a  street  opened  and  used  as  such, 
on  the  ground  that  he  has  the  superior  title, 
the  burden  is  on  him  to  show  such  superior 
title. 

.[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  276;    Dec.  Dig.  |  126.*] 

2.  BouNDABiEe    (§   20*)   —    Descbiftion   — 
Streets. 

When  a  street  is  referred  to  in  a  grant  or 
other  conveyance,  the  way  as  opened  and  ac- 
tually used,  rather  than  as  formerly  existing,  is 
to  be  construed  to  be  the  boundary  intended  by 
the  parties.  5  Qyc.  907;  4  Am.  &  Eng.  Enc. 
liaw,  815. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ff  12S-130,  132 ;    Dec.  Dig.  8  20.*] 

3.  Municipal    Corporations     (§     654*)     — 
Streets— Evidence  as  to  Location. 

On  the  issue  as  to  the  location  of  a  street, 
parol  evidence  is  competent  to  show  that  the 
particular  place  was  used  as  a  street  by  the 
public. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1428;  Dec.  Dig.  § 
654.*)  ^    •  . 

4.  Inaccuracies  in  Charge— Reversal  Not 
Required. 

In  view  of  the  evidence  in  this  case,  while 
there  may  have  been  some  inaccuracies  in  the 
charge,  they  do  not,  in  the  light  of  the  rulings 
announced  in  the  preceding  notes,  require  a 
reversal. 

Error  from  Superior  Court,  Campbell  Coun- 
ty ;  S.  P.  Gilbert,  Jn^^. 

Action  by  H.  J.  Johnston  against  the  Town 
of  Palmetto  and  others.  Judgment  ior  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

P.  H.  Brewster,  C.  C.  Smtth,  and  J.  F. 
Gollghtly,  all  of  Atlanta,  for  plaintiff  In 
error.  C.  S.  Held,  of  Palmetto,  and  W.  O. 
Wright,  of  Newnan,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  afBnned.  All 
the  Justices  concur. 


(139  Oa.  684) 

YOUNG  V.  FLOURNOY. 
(Supreme  Court  of  Georgia.    March  18,  1918.) 

(Syllabus  ly  the  Court,) 

SFECIFIO    PEBFOBMANCE     (§    29*)— CONTBACTS 

Enfobceable— Vendob  and  Pubchaseb. 
An    equitable    petition    was    filed,    seeking 
to  obtain  a  decree  of  specific  performance  on 
the  following  agreement: 

"Macon,  Ga.,  May  17,  1911.  Received  of  W. 
H.  Young  five  dollars  ($5.00)  as  part  pay- 
ment on  property  facing  Forsyth  Road  two 
hundred  and  thirty  feet  and  running  alongside 
road  that  divides  Idle  Hour  Nursery  prop- 
er^ from  above  the  number  of  feet  required  to 
make  nine  and  one-half  acres  or  more,  with 
exception  of  fifty  feet  facing  side  road  on  ex- 
treme rear  and  next  to  Owsley  property.    The 


purchase  price  for  all  being  four  thousand  dol- 
lars, to  be  paid  half  cash  and  half  in  three 
years  at  six  per  cent     [Signed}    J.  A.  Floumoy, 

"I  agree  to  build  and  reside  in  nice  residence 
on  above  property  within  twelve  months. 
(Signed]    W.  H.  Young." 

Heldt  that  there  was  no  error  in  dismissing 
such  petition  on  general  demurrer.  The  vmt- 
ing  does  not  locate  or  describe  any  particular 
parcel  of  land  with  sufficient  definiteness  to 
authorize  a  decree  of  specific  performance. 
Moreover,  an  agreement  to  build  and  reside 
"in  nice  residence  on  above  property"  fails  to 
set  up  the  contract  with  sufficient  clearness  to 
furnish  a  basis  for  such  a  decree.  See  People 
V.  Jacobs,  35  Mich.  36,  38. 

[Ed.  Note. — For  other  cases,  see  Specific 
Performance,  Cent  Dig.  §§  G&-S2;  Dec  Dig. 
§  20.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Equitable  petition  by  W.  G.  Young  against 
J.  A.  Floumoy  for  specific  performance. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    AfiSrmed. 

Hardeman,  Jones,  Park  dc  Johnston,  of 
Macon,  for  plaintiff  in  error.  John  P.  RosSi 
of  Macon,  for  defendant  in  error. 

FISH,  0.  J.  Judgment  aflirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent  on 
account  of  sickness. 

039  Qa.  608) 

POSTAL   TEMXJRAPH-CABLB    CO.   ▼. 
LOUISVILLE  &  N.  R.  CO.  et  al.  - 

(Supreme  Court  of  Georgia.    March  11,  1913.) 

(Byllc^hus  by  the  Coiirt.) 

Interlocutobt  Injunction. 

Under  the  rulings  in  Atlantic  Coast  Line 
Railroad  Co.  v.  Postal  Telegraph-Cable  Co.,  120 
Ga.  268,  48  S.  E.  15,  1  Ann.  Cas.  734,  and' 
Western  &  Atlantic  Railroad  Co.  v.  Western 
Union  Telegraph  Co.,  138  Ga.  420,  75  S.  B, 
471,  and  under  the  evidence  introduced,  there 
was  no  abuse  of  discretion  in  granting  an  inter- 
locutory injunction. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by.  the  Louisville  &  Nashville  Rail- 
road Company  and  others  against  the  Post- 
al Telegraph-Cable  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. ' 

C.  B.  Dunbar,  of  Augusta,  for  plaintiff  in 
error.  Jos.  B.  &  Bryan  Gumming,  of  Augus- 
ta, for  defendants  in  error. 

LUMPKIN,  J.  Judgment  aflarmed.  All 
the  Justices  concur,  except  BECK,  J.,  absent 
on  account  of  sickness. 


aSd  Ga.  603) 
WILSON  V.  WILSON. 
(Supreme  Court  of  Georgia.     March  11,  1913.) 

(Syllabus  by  the  Court.) 

Allowance  of  Alimony. 

Under  the  evidence  there  was  no  abuse  of 
discretion  in  allowing  the  alimony  and  attor- 
ney's fees  awarded. 


•For  ettiw  oaa«  lee  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Error  from  Superior  Court,  Bulloch  Coun- 
ty; B.  T.  Rawllngs,  Judge. 

Action  between  J.  W.  Wilson  and  A.  P. 
Wilson.  From  the  Judgment,  J.  W.  Wilson 
brings  error.    Affirmed. 

H.  B.  Strange  and  Deal  k  Renfroe,  all  of 
Statesboro,  for  plaintiff  in  error.  Johnston 
&  Cone,  of  Statesboro,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  J.,  absent 
on  account  of  sickness. 

(tsd  Gku  ei2)  =— — 

VARNER  T.  STATE. 
(Supreme  Court  of  Georgia.    March  13,  1013.) 

(Syllahu8  hy  the  Court,) 
1.  Criminal  Law  (ig  763.  764*)  —  Ikstbuo- 

TIONB— PBOVINCB   OF  JUST. 

The  court  instructed  the  jury  "that  threats, 
menaces,  or  contemptuous  gestures  would  not 
be  sufficient  to  reduce  a  killing  below  the  grade 
of  murder,  if  it  were  merely  gestures  or  threats 
or  contemptuous  language;  if  you  believe  in  this 
case  that  the  defendant  shot  and  killed  the  de- 
ceased merely  on  account  of  words,  threats, 
menaces,  or  contemptuous  gestures,  if  that  was 
the  only  provoking  cause,  the  court  charges  you 
iliat  would  not  reduce  the  crime  below  the 
grade  of  murder."  The  only  assignment  of  er- 
ror upon  this  instruction,  referred  to  in  the 
brief  of  counsel  for  plaintiff  in  error,  is  that 
sudx  charge  '*waa  manifest  error  according  to 
the  law  laid  down  in  the  Gumming  Case,  99  Ga. 
662  [27  S.  E.  177],"  and  that  It  was  for  the 
jury  to  say  whether  such  provocation  in  this 
case  was  sufficient  to  arouse  the  fears  of  a  rea- 
sonable man.  Such  assignment  of  error  was 
not  meritorioup. 


Law^ 
1770 
Dig.  I  579.] 

*2.  Cbiminal  Law  ({  1173*)— Habmlbss  Ebbob 
— Instbdctions. 

In  view  of  the  evidence  in  this  case,  as 
well  as  the  statement  of  the  accused  to  the  ju- 
ry, it  was  not  hurtful  to  him  for  the  judge, 
while  instructing  the  jury  on  the  subject  of  vol- 
untary manslaughter,  to  fail  to  inform  them 
that  in  all  cases  it  is  for  the  jury  to  determine 
whether  there  has  been  an  interval  between  the 
assault  or  provocation  given,  and  the  homicide, 
sufficient  for  the  voice  of  reason  and  humanity 
to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  3164-^168;  Dec  Dig.  I 
1173.*] 

8.  Cbiminal  Law   <|  762*)— Instbuction  — 
ExPBEssiON  OF  Opinion. 

A  further  instruction  was:  "Now  a  man 
cannot  defend  himself  by  simply  coming  before 
a  jury  and  saying,  'I  really  believed  my  life 
was  in  danger,'  unless  he  can  show  he  had  some 
good  reason  for  believing  his  life  was  in  dan- 
ger." This  instruction  was  not  erroneous  on 
the  ground  that  **it  was  an  expression  of  opin- 
ion  by  the  court  that  the  defendant  did  not  have 
sufficient  cause  for  believing  that  his  life  was 
in  danger  when  he  killed  the  deceased." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |J  1731,  1750, 1764, 1758, 1759, 
1769;  Dec.  Dig.  |  762.*] 

4.  Homicidb  (f  340*)— Harmless  Bbbob— Ih- 
btbuction^Self-  Defense. 

Complaint  was  made  of  the  following  in- 
Ftruotinn:    "I  charge  you,  gentlemen,  so  far  as 


the  doctrine  of  self-defense  ia  concerned,  the 
defendant  would  be  authorized  to  protect  his 
sister  just  to  the  same  extent  he  would  be  au- 
thorized to  protect  himself,  and  no  further,  and 
the  same  rules  would  apply  to  any  protection 
that  he  undertook  to  oiler  to  his  sister  that  would 
apply  to  himself;  that  Is  to  say,  if  he  acted 
from  any  motive  of  self-defense,  ft  must  appear 
his  actions  at  that  time  were  necessary  to  pre- 
vent a  serious  bodily  harm  to  her,  amounting 
to  a  felony."  The  contention  was  that  this 
charge  "narrowed  the  defendant's  right  to  de- 
fend his  sister  to  a  time  when  the  danger  was 
apparent,  when  the  law  gives  a  man  a  right  to 
del  end  his  sister  if  he  acts  in  good  faith  and 
believes  that  her  life  is  in  danger,  although  it 
may  turn  out  afterwards  that  his  sister  waa  in 
no  danjL'er  at  all."  In  view  of  the  charge  given, 
in  connection  with  the  law  of  self-defense,  as 
to  reasonable  fears,  and  as  to  an  apparent  dan- 
ger being  equivalent  to  a  real  danger,  the  in- 
struction, if  error  at  aU,  was  not  hurtful  to  the 
accused,  as  there  waa  nothing  in  the  evidence 
or  in  the  statement  of  the  accused  indicating 
that  the  decedent,  at  the  time  he  was  killed  or 
at  any  other  time,  attempted  to  commit  any 
bodily  liarm  upon  the  person  of  the  aister  of  the 
accused. 

[fid.   I^ote.—For   other  cases,   eee  Homicide, 
Cent  Dig.  §{  715-717.  720 ;   Dec  Dig.  {  340.*] 

5.  Criminal  Law  (|  a29*)— Instbuction. 

The  court  did  not  err  in  failing  to  give  in 
charge  the  following  sections  of  the  Penal  Code 
of  1910:  "Sec.  74.  Parents  and  children  may 
mutually-  protect  each  other,  and  justify  the 
defense  of  the  person  or  reputation  of  each  oth- 
er. Sec.  75.  All  otheir  instances  which  stand 
upon  the  footing  of  reason  and  justice  as  those 
enumerated  shall  be  justifiable  homicide."  In 
60  far  as  these  sections  were  at  all  applicable, 
their  substance  was  sufficiently  given  in  the 
general  chaige. 

[Ed.  Note.— For  other  casea  see  Criminal 
Law,  Cent.  Dig.  {  2011 ;   Dec.  Dig.  f  829.*] 

6»   SUFFICIENCT   OF   EVIDENCE. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 

Error  from  Superior  Court,  Clrawford 
County;   H.  A.  Mathews,  Judge. 

J.  H.  Yarner  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

John  R.  Cooper,  of  Macon,  for  plaintiff  In 
error.  Jno.  P.  Ross,  Sol.  Gen.,  of  Macon, 
and  T.  S.  Felder,  Atty,  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J^  absent  on 
account  of  sickness. 


(U9  Oft.  ei4) 
McLENDON  r.  McLBNDON. 

(Supreme  Court  of  Georgia.    March  13,  1913.) 

(SyllahuM  hy  the  OourtJ 

Temporabt  Alimony. 

The  judge,  on  conflicting  evidence,  did  not 
err  in  flrranting  the  temporary  alimony  and 
counsel  fees. 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Action  by  M.  N.  McLendon  against  Grover 
McLendon.     The  Judge  granted    temporary 
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alimony   and   counsel   fees,    and   defendant 
brings  error.    Afllrmed. 

Griffith  &  Matthews,  of  Buchanan,  for 
plaintiff  in  error.  Newell  ft  Fielder,  of  Car- 
rollton,  for  defendant  in  error. 

FISEL,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent  on 
account  of  sickness. 


(139  Oa.  588) 

LOGAN  et  aL  v.  HOPE. 
(Supreme  Court  of  Georgia.    March  1;  1913.) 

(ByJltthui  hp  the  Oouri.) 

1.  TWAL  (I  236*)— INSTBUOTION— CBBDIBIIJ- 
TT   or    WITRESBB8. 

The  court  erred  in  charging  the  Jury  that 
"you  may  believe  that  witness  who  has  the 
best  means  of  Icnowing  the  facts  about  which 
he  or  she  testifies  and  the  least  inducement  to 
swear  falsely,  and  with  these  rules  determine 
what  the  evidence  is,"  in  that  this  charge  omit- 
ted all  reference  to  the  credibility  of  the  wit- 
nesses as  being  one  of  the  matters  to  be  con- 
sidered by  the  jury  in  passing  upon  the  ques- 
tion of  the  weight  to  be  given  the  testimony  bf 
such  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  531-533;    Dec.  Dig.  {  236.*] 

2.  LivsBY  Stabub  Kxspbbs  (I  11*)— Pbbson- 
Ai.  iNjumsft— Liability  of  Livxbtman— 
Pboximate  Cause— iNSTBTTcnon. 

Relatively  to  a  i^erson  on  a  public  highway, 
who  is  injured  by  vicious  or  dangerous  horses 
which  have  been  hired  to  a  customer  by  a  liv- 
eryman, if  such  injury  arises  from  the  exercise 
of  the  vicious  propensity,  the  owner  will  be 
held  liable  therefor,  if  he  hired  such  horses, 
knowing  them  to  have  vicious  or  dangerous 
propensities,  or  having  reasonable  ground  for 
so  knowing,  and  was  wanting  in  ordinafy  care 
for  the  protection  of  the  public  against  injury 
from  the  exercise  of  such  propensities. 

(a)  The  question  of  proximate  cause  and  of 
the  exercise  of  ordinary  care  by  the  injured 
person  are  for  the  jury. 

(b)  The  following  charge  was  not  an  accu- 
rate statement  of  the  law:  "If  the  horses  were 
not  reasonably  gentle  and  safe,  or  lines  were 
not  reasonably  strong  and  secure  for  the  use 
intended,  and  the  defendants  knew  it,  or  could 
by  the  exercise  of  ordinary  care  have  known 
it,  then  the  plaintiff  can  recover,  unless  those 
driving  the  horses  were  nepligent,  and  were 
the  proximate  cause  of  the  injury." 

[Ed.  Note.— For  other  cases,  see  Livery  Sta- 
ble Keepers,  Cent  Dig.  |  12;   Dec.  Dig.  f  11.*] 

3.  DlVEBT  Stablb  Ejekpebs  (S  11*)— Pbbson- 

AL  INJUBIEB— HlOHWAYS— DtTTT  OF  LlTEBY- 
XAN. 

In  so  far  as  a  suit  to  recover  damages  by 
one  Injured  on  a  highway  depends  not  on  an 
injury  by  a  vicious  animal  in  the  exercise  of  his 
vicious  propensity,  but  proceeds  on  account  of 
negligence  m  regard  to  providing  defective  har- 
ness for  horses  let  out  by  him,  by  reason  of 
which  such  horses  ran  away  and  could  not  be 
controlled,  the  duty  is  on  the  liveryman,  in 
providing  harness,  to  use  ordinary  care  to  fur- 
nish suitable  harness  for  the  driving  and  con- 
trol of  the  horses  hired. 

[Ed.  Note.— For  other  cases,  see  Livery  Sta- 
ble Keepers,  Ce^t  Dig.  $  12;  Dec.  Dig.  {  11.*] 

4.  Evidence  (|  501*)— Opinioitb— Pbedicatb. 

Where  the  question  is  one  of  opinion,  a 
nonexpert  witness  may  state  the  facts  upon 
which  he  bases  it,  and  then  state  to  the  jury  I 


his  ooinion  thus  founded.  It  should  appear 
that  tne  opinion  given  is  thus  based,  and  what 
the  facts  were  on  which  the  opinion  is  predi- 
cated. In  the  present  case,  the  witnesses  did 
not  sufficiently  give  the  facts  upon  which  they 
based  their  opinions,  and  it  was  error  to  admit 
the  testimony  objected  to. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ${  2292-2305;   Dec  Dig.  (  501.*] 

5.  Brief  of  Evidence. 

There  was  not  such  a  lack  of  substantisJ 
compliance  with  the  law  as  to  the  bringing  of 
a  brief  of  evidence  to  this  court  as  would  au- 
thorise this  court  to  disregard  the  brief  of  evi- 
dence contained  in  the  record. 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Flte,  Judga 

Action  by  Lydia  Hope  against  John  La- 
gan and  others.  Judgment  for  plaintill,  and 
defendants  bring  error.    Reversed. 

Samuel  P.  Maddoz,  of  Dalton,  and  Neel 
&  Neel,  of  Cartersvllle,  for  plaintiffs  in  er- 
ror. M.  B.  Eubanks  and  W.  B.  Mebane,  both 
of  Rome,  and  Henson  k  Milner,  of  Carters- 
ville,  for  defendant  in  error. 

BECK,  J.  Judgment  reyersed.  All  the 
Justices  concur. 


(139  Ga.  60»> 
BUCK  et  aL  v.  DUVAL  et  al 
(Supreme  Court  of  Georgia.    March  11,  1918.) 

f8vtUi^^9  hy  the  Court.) 

BxsoTTTioN  (I  171*)— IwjawonoN— Qbounub. 
The  due  and  orderly  progress  of  an  execu- 
tion issued  on  a  Judsment  rendered  by  a  city 
court  having  jurisdiction  of  the  parties  and  the 
subject-matter,  and  affirmed  on  writ  of  error 
by  the  Court  of  Appeals,  will  not  be  restrained 
because  of  a  contention  that  the  judgment  of 
the  Court  of  Appeals  was  not  in  harmony  with 

Srecedents  established  by  the  Supreme  Court, 
aifold  V.  Mangum,  139  Ga.  — ,  76  S.  E.  858. 

[Ed.  Note.— For  other  cases,  see  Execution- 
Cent  Dig.  SI  497-518;  Dec  Dig.  I  171.*] 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  between  E.  A.  Buck  and  others  and 
W.  L.  Duval  and  others.  From  the  judgment,. 
Buck  and  others  bring  error.    Affirmed. 

See,  also,  11  Ga.  App.  863,  76  8.  B.  lOSa. 

L.  P.  Skeen,  of  Tif ton,  for  plaintifffl  In  er- 
ror. R.  D,  Smith,  of  Tif  ton,  for  defendants 
in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECB[,  J.»  absent  on 
acoonnt  of  aldmess. 


(1B9  Ga.  <S5> 
HARTZ  V.  HARTZ. 
(Supreme  Court  of  Georgia.    March  18,  1919!) 

(Synahui  l^y  the  Court,) 

Tempobabt  Alimont. 

The  evidence  being  conflicting  on  all  sub- 
stantial issues,  the  judge  did  not  abuse  his  dis- 
cretion in  granting  the  temporary  alimony  and 
counsel  fees  to  the  extent  allowed. 
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Error  from  Superior  Court,  Bibb  County; 
H.  A.  Matliews,  Judge. 

Action  by  Minnie  Hartz  against  Morris  A. 
Hartz.  The  court  gave  Judgment  granting 
temporary  alimony  and  counsel  fees,  and  de- 
fendant brings  error.    Affirmed. 

Miller  &  Jones,  of  Macon,  for  plaintiff  in 
error.  Minter  Wimberly  and  Jesse  Harris, 
both  of  Macon,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J^  absent  on 
account  of  sickness. 


(1S9  CkL  608) 

ANDERSON   y.    SHEFFIELD   et   al. 
(Supreme  Court  of  Georgia.     March  11,  1913.) 

(SyUahus  hy  the  Court,) 

Habeas  Corpus  (§  114*)  —  Cebtiorabi  —  Re- 
view—Evidence. 

The  evidence  introduced  before  the  ordi- 
nary, on  the  hearing  of  a  writ  of  habeas  corpus 
brought  for  the  purpose  of  determining  the  cus- 
tody of  a  minor  child,  was  conflicting;  and 
there  was  no  abuse  of  discretion  on  the  part  of 
the  judge  of  the  superior  court  in  sustaining  a 
writ  of  certiorari  to  the  judgment  of  the  ordi- 
nary, and  remanding  the  case  for  another  triaL 
Buice  V.  Buice.  Ill  Ga.  887.  36  S.  E.  969. 

[Ed.  Note.— For  other  cases,  see  Habeas  CJor- 
puB,  Cent  Dig.  §  116 ;  Dec.  Dig.  §  114,*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  between  TU  L.  Anderson  and  J. 
Sheffield  and  others.  From  the  judgment, 
Anderson  brings  error.    Affirmed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff  in 
error.  Way  &  Burkhalter,  of  Reidsville,  for 
defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  J.,  absent 
on  account  of  sicknesa 


(m  Oa.  699) 

LEWIS  MFG.  CO.  v.  DAVIS  ft  BRANDON. 

(Supreme  Court  of  Georgia.     March  11,  1913.) 

(Syllabus  by  the  Court.) 

Injunction  (S  134*)  —  Inteklocutoby  In- 
junction—El  videncb. 

The  plaintiff,  claiming  to  be  the  owner  of 
a  large  tract  of  land,  brought  suit  to  enjoin  cer- 
tain defendants,  who  were  alleged  to  be  tres- 
passing thereon.  On  the  hearing  of  the  appli- 
cation for  interlocutory  injunction,  the  plaintiff 
showed  certain  grants  from  the  state  to  various 
parties,  issued  many  years  ago.  The  plaintiff 
did  not  connect  its  claim  of  title  with  any  of 
these  grantees  from  the  state,  but  relied  on  pre- 
scriptive title,  beginning  with  a  bond  for  title 
for  the  10,000-acre  tract,  known  as  **the  Col- 
erain  tract,  except  about  400  acres  to  be  given 
to  Mrs.  Knight,  Casey,  and  J.  Marr,  to  include 
the  little  places  where  they  now  live,  the  400 
acres  to  be  divided  between  them  according  to 
their  claims  as  they  now  stand,  as  therein  de- 
scribed." At  a  later  date,  in  a  litigation  to 
which  the  obligee  in  the  bond  was  the  plaintiff. 


and  the  obligor  and  another  were  defendants, 
it  was  decreed  that  the  title  to  "10.000  acret 
of  land,  more  or  less,  in  the  counties  of  Cam- 
den and  Charlton,  state  of  Georgia,  boaght  of 
[the  obligor]  by  the  said  [obligee],  said  lands  ly- 
ing on  the  St  Mary's  river  and  known  as  'the 
Colerain  tract,'  be  fully  vested  in  him,  the  said 
[obligee],  together  with  all  the  rights,  members, 
and  appurtenances  thereto  belonging.*'  It  ap- 
peared that  the  state  issued  in  1908,  to  a  per- 
son from  the  defendants  claimed  to  hold  a  quit- 
claim deed,  a  grant  to  400  acres  lying  within 
the  boundaries  claimed  by  the  plaintiff.  There 
•was  some'  evidence  tending  to  show  the  work- 
ing of  timber  for  turpentine  upon  land  claimed 
to  lie  within  the  bounds  of  the  Colerain  tract; 
but  there  was  no  evidence  to  show  whether  it 
was  upon  the  400  acres  reserved  in  the  bond 
for  title  under  which  the  plaintiff  claimed  hy 
prescription,  or  whether  it  was  upon  the  400 
acres  recently  granted  by  the  state,  or  at  what 
point  upon  the  general  tract  Held,  that  there 
was  no  error  in  refusing  to  grant  the  injunc- 
tion. 

[Ed.  Note.~Por  other  cases,  see  Injunction, 
Cent  Dig.  S  303 ;  Dec.  Dig.  |  134.*] 

Error  from  Superior  Court,  Camden  Coun- 
ty;   C.  B.  Conyers,  Judge. 

Action  by  the  Lewis  Mannfacturing  Com- 
pany against  Davis  &  Brandon.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

J.  L.  Sweat  and  J.  I.  Myers,  both  of  Way- 
cross,  for  plaintiff  In  error.  R.  D.  Meader, 
of  Brunswick,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  J.,  absent 
on  account  of  sickness. 


(139  Ga.  696) 
JONES  et  aL  v.  COLE. 
(Supreme  Court  of  Georgia.     March  11,  1913.) 

(Syllabus  by  the  Court. J 

1.  Appeal  and  Erbob  (§  728*)— Asbionments 
OF  Ebbob— Sufficiency. 

An  assignment  of  error  in  excluding  evi- 
dence must,  to  entitle  it  to  consideration,  on  its 
face  disclose,  either  literally  or  in  substance, 
what  that  evidence  was.  Russell  v.  Mohr-Weil 
Lumber  Co.,  115  Ga.  35,  41  S.  B.  275.  Accord- 
ingly, assignments  of  error  on  rulings  of  the 
court  excluding  evidencev  made  during  the  trial 
of  an  illegality  case,  were  insufficient  which  re- 
cited: (a)  That  the  excepting  party  offered  evi- 
dence to  show  that  he  was  not  liable  for  the" 
amount  specified  '*in  the  fi.  fa.,  but  did  not  set 
forth  the  exact  evidence  relied  on  to  produce 
that  result  or  its  substance";  (b)  that  the  ex- 
cepting party  offered  in  evidence  "the  judgment 
upon  which  the  fi.  fa.  was  issued,"  for  the  pur- 
pose of  showing  "that  the  fi.  fa.  was  not  based 
upon  a  legal  judgment,"  but  did  not  set  forth  a 
copy  of  the  judgment  or  its  substance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent.  Dig.  §§  3010-3012;  Dec.  Dig.  S 
728.*] 

2.  Execution   (§  168*)  —  Affidavit  of  Il- 
legality—Dismissal. 

No  evidence  beinjj  introduced  to  support 
the  grounds  of  the  affidavit  of  illegality,  it  was 
not  erroneous  for  the  judc»e  to  dismiss  the  same 
at  the  costs  of  the  defendants  in  fi.  f a. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §i  487,  490-496 ;  Dec.  Dig.  §  16a*] 
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Error  from  Superior  Court,  Paulding 
County;    Price  Edwards,  Judge. 

Action  between  P.  P.  Jones  and  others 
and  G.  W.  Cole.  From  the  judgment,  Jones 
and  others  bring  error.     Affirmed. 

C.  D.  McGregor,  of  Dallas,  and  J.  H.  Mc- 
Larty,  of  Douglasville,  for  plaintiffs  tn  error. 
A.  L.  Bartlett,  of  Dallas,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECBL,  J.,  absent 
on  account  of  sickness. 


(lO  GfluG»6) 

WEINBB  BROS.  CO.  ▼.  TUCKER. 
(Supreme  Court  of  Georgia.     March  11,  1913.) 

(Byllahui  hy  ike  Court.) 

1.  Principal  and  Aoxnt  (§  22*)— Evidxncb 
OF  Agxnot— Dbolaration  of  Aqbnt. 

Agency  cannot  be  proved  by  evidence  of 
mere  declarations  of  the  alleged  agent;  but 
when  accompanied  by  other  evidence  as  to  the 
conduct  of  the  person  in  the  character  of  agent, 
and  acceptance  by  the  alleged  principal  of  the 
fruits  of  the  agency,  such  declarations  are  ad- 
missible in  evidence. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |  40;  Dec  Dig.  |  22.*] 

2.    SUFFIOIENOT   OF  BVIDENCX. 

The  evidence  authorized  die  verdict 

Error  from  Superior  Court,  Chattooga  Coun- 
ty;  J.  W.  Maddox,  Judge. 

Action  between  the  Welner  Brothers  Com- 
pany and  R.  E.  Tucker.  From  the  Judgment, 
the  Weiner  Bros.  Company  brings  error.  Af- 
firmed. 

C.  D.  Rivers,  of  SununerviUe,  for  plaintiff 
in  error.  J.  M.  Bellah,  of  Summerville,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  J,,  absent 
on  account  of  sickness. 


(139  Oa.  612) 

CRAWFORD  V.  STATE. 

(Supreme  Court  of  Georgia.    March  18,  1913.) 

(Sylldtmn  ty  the  Court.) 

1.  SumciKNCT  OF  Evidence— Ventte. 

The  jury  were  authorized,  from  the  evi- 
dencCf  as  w^  as  the  statement  of  the  accused, 
to  find,  beyond  a  reasonable  doubt,  the  venue 
to  be  as  laid  in  the  indictment. 

2.  Sufficiency    or    Evidence  —  Cause     op 
Death. 

There  was  evidence  sufficient  for  the  jury 
to  find,  beyond  a  reasonable  doubt,  that  the 
person  alleged  to  have  been  killed  died  from 
the  effects  of  a  wound  inflicted  by  the  accused, 
as  charged  in  the  indictment 

8.  Homicide  (§  309*)— Instructions— Volun- 

TABT    MaNSLAUGHTEB. 

There  was  no  evidence  in  support  of  the 
theory    of    voluntary    manslaughter,    and    the 


court  did  not  err  in  failing  to  instruct  the  jury 
as  to  the  law  of  that  offense. 

[Ed.  Note.--For  other  cases,  see  Homicide, 
Cent  Dig.  {J  649,  650,  652-655;  Dec  Dig.  | 
309.*] 

4.  Instructions  by  Ooubt— No  Ebbob. 

In  view  of  the  statement  made  by  the  ac- 
cused to  the  jury,  the  .judge  did  not  err,  while 
instructing  them  as  to  the  contentions  made  by 
the  accused,  in  stating  that  the  accused,  while 
admitting  shooting  the  person  killed,  contended 
that  his  death  did  not  result  from  such  shoot- 
ing, and  that  he,  the  accused,  was  acting  in 
sell-defense. 

6.  .SUFFICIENOT  OF  EVIDENOS— NBW  TBIAL  RE- 
FUSED. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
triaL 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  J*  B.  Park,  Judge. 

Jake  Crawford  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

B.  Nettles  Alsbrook,  of  Eatonton,  for  plain- 
tiff in  error.  Jos.  B.  Pottle,  Sol.  Gen.,  of 
miledgeville,  and  T.  &  Felder,  of  Atlanta, 
for  the  Stata 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J^  absent  on 
account  of  sickness. 

(129  Ga.  692) 

THOMPSON  V.   STATE. 
(Supreme  Court  of  Georgia.    March  11,  1013.) 

(ByUah%9  by  the  Court,) 

"L  Cbiminal  Law    (J   1192*) —Motion   fob 

New  Tbial— Heabing. 

When  this  case  was  before  the  Supreme 
Court  on  a  former  occasion  (138  Ga.  267,  75  S. 
B.  357),  it  was  ruled:  "Where  one  convicted  of 
murder  hfts  made  a  Uiotion  for  a  new  trial,  and 
the  same  is  set  for  hearing  in  a  county  other  than 
that  in  which  the  trial  was  had,  and  the  de- 
fendant offers  and  the  court  allows  an  amend- 
ment to  the  motion,  setting  up  that  certain 
witnesses  residing  in  the. county  in  which  the 
case  was  tried  know  facts  which  are  material 
to  his  case  and  refuse  to  testify  thereto  yoI- 
untarily  by  affidavit  or  otherwise,  and  that 
such  testimony  is  newly  discovered^  all  of 
which  is  supported  by  proper  affidavits,  it  is 
error  for  the  court  to  refuse  to  grant  the  mo- 
tion of  the  defendant  contained  in  such  amend- 
ment, that  the  court  continue  the  hearinx  and 
afford  him  its  aid  in  procuring  the  desired  tes- 
timony. Civil  Code,  %%  5918,  5919,  do  not 
apply  to  the  case  above  outlined."  Thompson 
V.  State,  138  Ga.  267,  75  S.  E.  357.  Held,  that 
the  ruling  so  announced  is  not  to  be  construed 
as  restricting  the  court,  on  the  further  hearing 
of  the  motion  for  new  trial,  to  consideration 
of  the  alleged  newly  discovered  evidence. 

(a)  On  the  second  hearing  of  the  motion  for 
new  trial,  when  the  affidavits  of  the  witnesses 
as  to  the  matter  relied  upon  as  newly  discover- 
ed evidence  were  introduced,  it  was  competent 
as  a  counter  showing  to  admit  evidence  tend- 
ing to  impeach  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3231-3240,  3243;  Dec.  Dig. 
%  1192.*] 

2.  Motion  fob  New  Tbial— Newly  Disco v- 
ebed  Evidence. 

The    alleged    newly    discovered    evidence 
tended  to   controvert  the   evidence  introduced 
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by  the  state  on  the  main  trial;  bnt  it  was  not 
of  such  character  as.  when  considered  in  con- 
nection with  the  evidence  offered  to  impeach 
the  witnesses,  would  likely  produce  a  different 
result,  if  a  new  trial  were  granted. 
3.  Sufficiency  op  Evidence. 

The  evidence  was  suflScient  to  support  the 
verdict 

Error  from  Superior  Court,  Jefferson 
County;   B.  T.  Rawlings,  Judge. 

Will  Thompson  was  convicted  of  murder, 
and  brings  error.     Affirmed. 

See,  also,  13S  Ga.  267,  75  S.  E.  357. 

A.  R.  Wright,  of  SandersvUle,  for  plain- 
tUDT  In  error.  Alfred  Herrington,  Sol.  Gen., 
of  Swaiusboro,  R.  Lee  Moore,  Sol.  Gen.,  of 
Statesboro,  R.  N.  Hardeman,  of  Louisville, 
and  T.  S.  Felder,  Atty.  Gen.»  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  J.,  absent 
on  account  of  sickness. 


(189  Qa.  625) 

KOHLRUSS  V.  ZACHERY  et  aL 
(Supreme  Court  of  Georgia.     March  13,  1913.) 

(Syllahua  by  the  Court.) 

1.   COBPOBATIONB    (§   446*)  —  POWBHS  —  RlQHT 

TO  Question, 

Tlie  general  rule  la  that,  where  a  corpora- 
tion has  acquired  possession  and  title  to  prop- 
erty, its  right  to  bold  it  cannot  be  questioned 
by  a  private  citizen,  but  in  such  a  case  the 
state  alone  can  make  the  question. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §  1785;  Dec.  Dig.  §  446.  ♦] 

2.  Specific  Pebfobiiance  (§  36*)— Contracts 
£2nforceable--Cobpobatiqns. 

But  where  a  state  statute  provides  that 
corporations  **8hall  make  no  contract  or  pur- 
chase or  bold  any  property  of  any  kind,  except 
such  as  is  necessary  in  legitimately  carrying 
into  effect*'  the  declared  purposes  of  the  corpo- 
ration, the  courts  will  not  aid  the  corporation 
to  compel  specific  performance  of  a  contract  for 
the  purchase  of  land  which  it  has  no  power  un- 
der its  charter  to  acquire  and  hold; 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
f ormance,  Cent  Dig.  §  107 ;  Dec  Dig.  §  36.*] 

3.  Injunction  (§  137*)  —  Grounds  —  Discbk- 
tion  —  cobpobanonb  —  confliotino  ev- 
IDENCE. 

The  evidence  was  conflicting  on  material 
questions  of  fact,  and  it  does  not  so  clearly  ap- 
pear that  the  contract  sought  to  be  enforced  by 
the  corporation  was  ultra  vires  as  to  require 
it  to  be  so  declared  as  matter  of  law,  and  to 
cause  the  reversal  of  the  judgment  refusing  to 
grant  an  interlocutory  injunction  to  restrain 
the  corporation  from  proceeding  under  such  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  If  307-309;  Dec  Dig.  f  137.*] 

(AddiHonal  8yllaJ>u$  ly  Editorial  Staff.) 

4.  CORPOBATIONB  (|  872*>— POWBBB— "NbCEB- 
8ARY.'* 

As  used  in  Civ.  Code  1910.  §  2216,  author- 
izing corporations  to  acquire  the  property  and 
do  the  acts  necessary  to  the  purpose  of  their 
orcraTiization,  and  in  section  2823  authorizing 
corporations  to  exercise  all  corporate  powers 
necessary  to  the  purpose  of  their  organization, 
and  to  legitimately  carry  into  effect  such  pur- 


poses, the  word  ''necessary"  must  be  given  a 
reasonable  construction  and  not  be  so  construed 
as  to  hamper  and  obstruct,  or  practically  pre- 
vent, the  profitable  and  reasonable  ezerciae  of 
corporate  powers  and  the  conduct  of  corporate 
business. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  1519-1523;  Dec  Dig.  |  372.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4705-47JL0 ;  voL  %.  p.  7729.] 

Hill,  J.,  dissenting. 

Error  from  Superior  Court,  Columbia  Goun- 
ty;  U.  C.  Hammond,  Judge. 

Equitable  petition  by  C.  F.  Koblruss 
against  Julian  J.  Zachery  and  another.  The 
court  suspended  a  restraining  order  previous- 
ly granted,  and  refused  the  injunction  ap- 
plied for,  and  plaintiff  brings  error.  Af- 
firmed. 

C.  F.  Kohlruss  filed  hla  equitable  petition 
against  Julian  J.  Zachery  and  the  Harlem 
Oil  &  Fertilizer  Company,  and  alleged  sub- 
stantially as  follows:  Petitioner  is  the  own- 
er of  a  certain  404%  acres  of  land  in  Colum- 
bia county,  near  the  town  of  Harlem,  and 
is  in  possession  of  the  land,  whichi  is  worth 
$15,000.  Petitioner  borrowed  on  said  land 
$2,300  of  Mrs.  J.  B.  Wright,  of  Augusta,  Ga., 
and  gave  as  security  for  the  debt  a  deed  to  the 
land,  under  the  provisions  of  section  S306  of 
the  Code  of  Georgia,  and  received  a  bond  for 
titles  from  her  to  reconvey  the  land  to  peti- 
tioner when  the  debt  was  paid.  During  the 
month  of  September,  1912,  petitioner  borrow- 
ed from  the  Harlem  Oil  &  Fertilizer  Com- 
pany, of  which  Julian  J.  Zachery  was  presi- 
dent, the  sum  of  $300,  and  gave  his  note 
therefor,  payable  60  days  thereafter.  As 
security  for  the  debt,  be  assigned  the  bond 
for  titles  received  from  Mrs.  J.  B.  Wright, 
and  at  the  same  time  he  was  requested  by 
Zachery  to  sign  some  other  paper,  the  nature 
of  which  he  cannot  state,  as  at  the  lime  he 
signed  the  paper  it  was  in  the  town  of  Har- 
lem, and  he  was  trying  to  oatdi  a  train  then 
approaching  to  return  to  Augusta.  A  copy  of 
the  paper  was  not  given  him.  Petitioner  had 
previously  borrowed  from  Zachery  $300,  and 
gave  Ills  note  therefor,  and  he  was  then  re- 
quired to  assign  his  bond  for  title  and  to  sign 
another  paper  which  was  in  the  nature  of  a 
conditional  sale  of  the  land  to  Zachery,  pro- 
viding, if  the  note  was  not  promptly  paid 
\  when  due,  Zachery  was  to  have  the  right  to 
purchase  the  land  for  the  sum  of  $7,500,  and 
to  deduct  therefrom  an  incumbrance  due  Mrs. 
Julia  A.  Hull,  then  holding  the  legal  title 
to  the  land,  but  this  debt  was  subsequently 
taken  up  by  Mrs.  J.  B.  Wright  The  paper  fur- 
ther provided  that,  in  case  the  $300  first  bor- 
rowed from  Zachery  was  not  paid  when  due, 
the  land  should  be  surrendered  to  Zachery, 
together  with  all  debts  due  Kohlruss  at  that 
time.  Zachery  importuned  petitioner  to  sell 
him  the  land,  which  he  refused  to  do.  On 
the  19th  of  November,  1912,  the  day  on  which 
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the  last  1300  fell  due,  petitioner  tried  to 
reach  Zachery  at  his  office  in  Augusta  upon 
two  occasions  to  pay  the  note,  but  failed  to 
find  him;  his  stenographer  r^;>ortlng  that 
he  was  not  in.  Later  in  the  day  Zachery 
came  to  petitioner's  place  of  business  and 
said:  "How  about  that  note?  I  suppose  I 
ought  to  have  notified  you,  but  I  came  around 
instead.*'  Petitioner  was  ready  then  and 
there  to  pay  the  money,  but  did  not  have  it 
in  his  pocket  at  the  moment,  but  could  get 
it  at  once  and  pay  it  Immediately,  and  asked 
Zachery  where  he  could  find  him  that  day 
8o  he  could  bring  him  the  money.  Zachery 
replied:  "I  don't  know  where  I'U  be.  I 
don't  want  this  money  anyway.  I  want  that 
land.  I  have  told  you  that  the  amount  (spec- 
ified in  the  transfer,  $7,500)  was  all  the  land 
was  worth."  Petitioner  replied:  '*I  never 
will  sell  it"  Zachery  told  petitioner  that  he 
did  not  know  where  he  would  be  later  in  the 
day  or  at  night.  Petitioner  told  Zachery,  if  he 
could  not  find  him  that  night,  he  would  bring 
the  money  the  first  thing  next  morning.  This 
petitioner  repeated  twice,  and  understood 
Zachery  to  reply,  "All  right."  The  next  day 
petitioner  called  again  at  the  office  of  Zach- 
ery to  pay  the  note,  but  Zachery  was  not  in. 
Being  unable  to  find  him  in  his  office,  peti- 
tioner, on  the  22d  day  of  November,  1012, 
went  to  the  town  of  Harlem,  where  Zachery 
had  a  place  of  business,  and  tendered  the 
money  due  on  the  note,  which  Zachery  re- 
fused to  accept  He  again  tendered  the 
money  on  the  23d,  which  was  also  refused. 
After  making  the  last  tender,  on  the  same 
day  one  of  petitioner's  tenants  on  the  land 
came  from  Harlem  and  informed  petitioner 
that  Zachery  had  gone  upon  the  land  of  peti- 
tioner and  Informed  the  tenant  that  he  was 
the  "boss  and  owner  of  said  land,"  and  said, 
"I  have  long  wanted  to  get  this  land,  and 
now  I've  got  it"  He  added.  If  petitioner 
owed  the  tenant  anything,  he  (Zachery)  would 
pay  it;  that  he  proposed  very  soon  to  sow 
oats  upon  the  land. 

Petitioner  charges  that  Zachery  deliberate- 
ly absented  himself  on  the  day  the  note  fell 
due  in  order  to  prevent  petitioner  from  see- 
ing and  paying  him  the  note,  and  to  defraud 
petitioner  out  of  his  land.  When  petitioner 
signed  the  last  note  for  $300,  he  had  full 
confidence  in  Zachery  that  he  would  not 
wrong  or  take  advantage  of  him,  and  for  this 
reason  he  did  not  take  the  precaution  to 
read  over  the  paper  above  mentioned,  and  be- 
fore signing  there  was  nothing  said  about  a 
conditional  sale  of  the  land  in  the  event  the 
note  was  not  paid  when  due.  There  was  no 
agreement  as  to  what  Zachery  should  pay 
for  the  land,  and  he  had  no  thought  of  sell- 
ing the  land  to  Zachery.  There  was  no  mu- 
tuality of  contract  Id  reference  to  the  sale  of 
land,  etc  If  Zachery  should  present  the 
lK>nd  for  titles  assigned  to  him,  and  demand 
of  Mrs.  J.  B.  Wright  a  title  to  said  land, 
which  he  threatens  to  do,  he  would  acquire 


the  title  to  the  land,  of  the  value  of  $15,000, 
for  $2,300,  and  thus  defraud  petitioner  out  of 
many  thousand  dollars,  and  thus  cause  peti- 
tioner irreparable  damage,  etc,  if  an  imme- 
diate remedy  is  not  afforded.  Petitioner 
prays:  (1)  That  Zachery  and  the  Harlem 
Oil  &  Fertilizer  Company  be  enjoined  from 
entering  upon  the  land  of  petitioner  or  ex- 
ercising any  acts  of  ownership  over  it;  (2) 
from  paying  the  debt  due,  by  petitioner  to 
Mrs.  J.  B.  Wright  and  acquiring  a  convey- 
ance from  her  to  the  laud;  (3)  that  defend- 
ants be  required  to  accept  the  money  tender- 
ed in  settlement  of  the  note,  and  to  cancel 
the  same,  and  to  reassign  the  bond  for  titles 
held  by  defendants  as  security  for  the  debt, 
and  to  compel  defendants  to  produce  and 
cancel  any  alleged  conditional  contract  of 
sale  of  the  land  from  petitioner. 

Defendants,  by  their  cross-answer,  deny 
most  of  the  main  allegations  in  plaintiff's 
petition,  and  answer  each  paragraph  sepa- 
rately, and  among  other  things  aver  specially 
that  on  September  20,  1912,  in  Harlem,  Ga., 
the  defendant  Harlem  Oil  &  Fertilizer  Com- 
pany advanced  to  plaintiff  the  sum  of  $300 
as  part  payment  on  the  purchase  price  of 
$7,500  of  the  land  in  controversy,  and  the 
plaintiff  then  and  there  conveyed  all  his  In- 
terest in  the  land  by  written  instrument,  a 
copy  of  which  is  attached  to  defendant's  an- 
swer, and  that  plaintiff  and  defendant  en- 
tered into  a  written  agreement,  copy  also  at- 
tached, wherein  it  was  also  mutually  agreed 
that,  if  plaintiff  failed  to  repay  the  defend- 
ant the  sum  so  advanced  in  60  days  after  the 
date  of  the  contract  the  plaintiff  should  sell 
to  the  defendant  Harlem  Oil  &  Fertilizer 
0)mpany  the  land  In  controversy  at  the 
agreed  price  of  .$7,5(X).  It  is  averred  that 
plaintiff  failed  to  repay  or  tender  to  the  Har- 
lem Oil  &  Fertilizer  Company  the  sum  of 
$300  within  the  time  named  in  the  contract, 
"whereby  all  interest  and  equity  of  the  plain- 
tiff in  the  land  was  divested  and  vested  In 
said  corporation."  And  further  that  plaintiff 
having  already  conveyed  to  the  defendant 
his  interest  in  the  land,  and  having  failed  to 
comply  with  the  terms  of  the  contract 
whereby  a  sale  thereof  might  have  been 
avoided  and  conveyance  of  such  interest  de- 
feated, the  defendant  is  now  the  owner  and 
holder  of  the  interest,  and  entitled  to  the 
possession  of  the  uncultivated  part  of  the 
land,  under  the  terms  of  the  contract,  and 
on  January  1,  1913,  will  be  entitled  to  the 
possession  of  the  remainder  of  the  land  in 
controversy.  Wherefore  defendant  prays: 
(1)  That  it  be  declared  the  owner  and  holder 
of  the  bond  for  titles  and  all  interest  of  the 
plaintiff  thereunder;  (2)  that,  1^  case  the 
court  should  hold  that  the  defendant  is  not 
already  vested  with  the  title  to  the  land, 
plaintiff  be  required  to  specifically  perform 
the  contract  embodied  In  the  instruments 
above  referred  to. 

In  response  to  the  answer  and  crosa-bill 
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filed  by  the  defendants,  the  plaintiff  alleges 
that  the  written  contract  set  up  and  relied 
upon  by  the  Harlem  Oil  &  Fertilizer  Com- 
pany is  void  and  wanting  in  mutuality,  and 
Is  nonenforceable  by  the  defendant  because: 
(a)  Julian  J.  Zachery  had  no  authority  to 
execute  the  contract  In  the  name  of  the  cor- 
poration ;  (b)  because  the  Harlem  Oil  &  Fer- 
tilizer Company  had  no  charter  power  to 
enter  into  said  contract 

Upon  the  Interlocutory  hearing,  the  court 
made  the  following  order:  "The  restraining 
order  heretofore  granted  is  hereby  suspend- 
ed, and  the  injunction  applied  for  refused.*' 
To  which  order  the  plaintiff  excepted. 

Wm.  H.  Fleming  and  Henry  C.  Roney, 
both  of  Augusta,  for  plaintiff  In  error. 
Hamilton  Phinlzy,  of  Augusta,  for  defend- 
ants in  error. 

BlIAj,  jr.  [2]  The  controlling  question  in 
this  case  is  whether  the  Harlem  Oil  &  Fertil- 
izer Company,  a  corporation,  under  the  laws 
of  this  state,  can  have  specific  performance 
of  an  executory  contract  for  the  purchase  of 
farm  lands,  where  the  charter  of  the  cor- 
poration contains  no  express  power  to  ex- 
ecute such  contract  or  to  acquire  such  lands. 
The  contract  sought  to  be  enforced  is  as  fol- 
lows: 

'*State  of  Georgia,  Columbia  County. 

"Received  from  the  Harlem  Oil  &  Fertil- 
izer Company  the  sum  of  three  hundred 
($300)  dollars,  to  be  applied  on  the  purchase 
price  of  the  following  tract,  or  parcel  of 
land  fully  described  in  a  bond  for  title  giv- 
en by  Mrs.  Nannie  B.  Wright  to  C.  F.  Kohl- 
russ,  dated  June  19,  1912,  provided  that  said 
sum  of  $300  is  not  repaid  to  said  Harlem  Oil 
&  Fertilizer  Company  within  sixty  days  after 
date. 

"It  is  agreed  that  if  said  sum  is  not  paid 
In  the  above  specified  time,  the  said  Kohl- 
russ  agrees  to  sell  to  the  Harlem  Oil  &  Fer- 
tilizer Company,  who  agrees  to  buy,  said 
tract  of  land  fully  described  in  said  bond  for 
titles,  at  and  for  the  sum  of  seventy-five 
hundred  ($7,500)  dollars,  to  be  paid  as  fol- 
lows: The  said  Harlem  Oil  &  Fertilizer 
Company  agrees  to  assume  a  loan  of  twenty- 
three  hundred  ($2,300)  dollars  on  said  land, 
payable  to  Mrs.  Nannie  B.  Wright,  the  sum 
of  fourteen  hundred  and  fifty  ($1,450)  dol- 
lars January  1,  1913,  and  the  sum  of  thirty- 
seven  hundred  and  fifty  ($3,750)  dollars  Jan- 
uary 1,  1914.  All  deferred  payments  to  bear 
interest  at  the  rate  of  8  per  cent  per  annum. 

"It  is  agreed  that  all  rents  during  the  year 
1912  are  to  be  paid  said  Kohlruss,  and  the 
said  Kohlruss  shall  pay  all  taxes  on  the  prop- 
erty up  to  January  1,  1913. 

"Possession  of  the  uncultivated  part  of  the 
property  may  be  taken  by  the  purchaser 
sixty  days  after  date,  provided  said  sum  Is 


not  paid,  and  the  remaining  part  of  said  land 
on  January  1,  1913. 

"In  witness  whereof  both  parties  have 
hereunto  set  th^r  hands  and  seal  this  20th 
day  of  September,  1912. 

"C.  F.  Kohlruss.  IT-.  S.] 

"Harlem  Oil  &  Fertilizer  Company    [L.  S.1 
"By  Julian  J.  Zachery,  Prest 
*'Signed,  sealed  and  delivered  in  the  pres^ 
ence  of 

*T)r.  A.  B.  Martin. 
"W.  I.  Lazenby,  Notary  Public, 
"(Columbia  Coun^,  Ga." 

The  material  part  of  the  charter  of  the 
Harlem  Oil  &  Fertilizer  Company  is  as  fol- 
lows: "That  petitioners  seek  the  formation 
of  a  corporation  to  be  known  as  the  'Harlem 
Oil  and  Fertilizer  Company,'  for  the  purpose 
of  conducting  for  pecuniary  profit  the  busi- 
ness of  buying  and  selling  both  in  their  own 
right  and  on  commission,  cotton,  cotton  seed, 
and  all  cotton  seed  products  and  farm  prod- 
ucts of  all  kinds,  coal,  wood,  timber  and 
lumber ;  to  manufacture  and  sell  cotton  seed 
oil  and  all  substances  and  commodities  ob- 
tainable from  cotton  seed  and  other  agricul- 
tural products;  to  purchase  fertilizer  ingre- 
dients; to  make,  mix,  manufacture  and  seU 
fertilizers;  to  manufacture  ice  and  sell  the 
same;  to  establish  and  operate  an  electric 
light  plant  and  create  motive  power  and  elec- 
tric light,  both  for  the  use  of  said  corpora- 
tion and  for  sale  to  others;  and  to  operate 
sawmills  and  to  manufacture  lumber.** 

It  will  be  observed  from  reading  the  above 
language  that  the  charter  contains  no  author- 
ity or  power  on  the  part  of  the  corporation 
to  own  farm  lands,  or  to  make  any  contract 
for  the  purchase  or  holding  of  such  property. 
Our  Civil  Code,  S  2823  (5),- is  as  follows: 
"Corporations  thus  created  may  exercise  all 
corporate  powers  necessary  to  the  purpose 
of  their  organiza'tion,  but  shall  make  no  con- 
tract, or  purchase  or  hold  any  property  of 
any  kind,  except  as  is  necessary  in  legiti- 
mately carrying  into  effect  such  purpose,  or 
for  securing  debts  due  to  the  company.**  The 
language  of  the  statute  just  quoted  is  clear 
and  plain.  By  its  terms  a  corporation  can 
make  no  contract  or  purchase,  or  hold  any 
property  of  any  kind,  except  such  as  is  nec- 
essary to  the  purposes  of  the  organization. 
The  declared  purpose  of  the  corporation  is 
as  set  out  in  the  excerpt  from  the  charter 
above  quoted. 

Was  the  purchase  of  the  farm  lands  neces- 
sary in  legitimately  carrying  into  effect  such 
purpose?  Mr.  Zachery,  who  was  the  general 
manager,  president,  and  treasurer  of  the  cor- 
poration, testified  that  he  wanted  the  land 
because  "around  an  oil  mill  there  is  a  great 
deal  of  waste,  and  this  tract  was  bought  by 
me  to  fertilize  it,  and  bring  It  up  to  a  high 
state  of  cultivation  from  the  waste  and  fer- 
tilizer around  the  oil  milL"    Owning  a  farm 
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to  fertilize  Is  not  one  of  tlie  necessary  or  de- 
clared purposes  of  the  corporation.  The 
necessary  purposes  of  the  corporation-  are 
enumerated  in  the  charter.  If  the  waste  and 
fertilizer  was  yaluable  for  the  purpose  nam- 
ed, it  could  be  sold  by  the  corporation. 

[1]  But  it  is  argued  that  the  state  alone 
can  make  the  question  as  to  the  right  of  the 
corporation  to  own  and  hold  the  land.  This 
is  undoubtedly  the  general  rule.  10  Cyc. 
1133;  American  Mortgage  Co.  v.  Tenoille, 
87  Ga.  2S-30,  13  S.  E.  158,  12  L.  B.  A.  529, 
and  cases  cited;  Hanson  v.  Little  Sisters  of 
the  Poor,  79  Md.  434  (3),  32  AtL  1052,  and 
note  in  32  L.  R.  A.  293;  Zinc  Carbonate  Co. 
V.  First  Nat  Bank,  103  Wis.  125,  79  N.  W. 
229,  74  Am.  St  Bep.  845,  and  note;  Anglo- 
American  Land  ft  Mortgage  Co.  ▼.  Lombard, 

132  Fed.  721,  722,  68  C.  C.  A.  89;  South  & 
North  Ala.  B.  ▼.  Highland  Ave;  &  Belt  B. 
Co.,  119  Ala.  106  (5),  24  South.  114.  Thus 
we  held  in  the  Tennille  Case,  supra,  under 
the  act  of  February  28,  1877,  which  provided 
that  the  state  would  not  allow  foreign  cor- 
porations to  own  5,000  acres  or  more  of  land 
unless  they  should  become  incorporated  un- 
der the  laws  of  Georgia^  that  the  state  alone 
could  question  the  right  of  foreign  corpora- 
tions to  hold  land  contrary  to  the  provisions 
of  the  statute.  But  this  principle  has  no  ap- 
plication to  a  case  where  a  corporation  by 
its  cross-bill  is  seeking  the  aid  of  a  court  of 
equity  to  enable  it  to  acquire  and  own  lauds 
which  by  its  charter  it  has  no  power  to  ac- 
quire and  own.    10  Cyc.  1135;  Case  v.  Kelly, 

133  U.  S.  21,  10  Sup.  Ot  216,  33  L.  Ed.  513; 
note  to  Hanson  Case,  supra,  32  L.  B.  A  293, 
296;  Pacific  B.  B.  Co.  v.  Seely,  45  Mo.  212, 
100  Am.  Dec.  369.  The  distinction  between 
the  two  classes  of  cases  is  that  the  courts 
will  not  interfere  with  a  contract  that  is  ex- 
ecuted, but  will  refuse  to  aid  a  corporation 
in  enforcing  a  contract  for  the  purchase  of 
land  that  is  merely  executory.  The  contract 
in  the  present  case  is  executory.  Under  its 
charter  powers,  the  defendant  is  seeking 
specific  performance  of  a  contract  for  the 
purchase  of  a  plantation  consisting  of  404% 
acres  of  farm  land  at  the  price  of  $7,500. 
It  claims  to  have  paid  $300  on  the  purchase 
price  of  the  land,  and  to  have  assumed  a 
debt  due  Mrs.  Wright  of  |2,300,  which  was 
to  be  paid  as  follows:  $1,450  on  January  1, 
1913,  and  the  remainder,  $3,750,  on  January 
1,  1914,  with  interest  at  8  per  cent  per  an- 
num on  deferred  payments.  The  testimony 
shows  that  Kohlruss,  the  plaintiff,  executed 
his  note  to  Mrs.  Wright  for  $2,300,  and  made 
her  a  deed  to  the  land  to  secure  the  same. 
The  bond  for  titles,  given  by  her  to  Kohlruss, 
was  transferred  by  the  latter  to  the  corpo- 
ration, which  holds  it  If  the  Wright  note 
should  not  be  paid  by  the  corporation,  Kohl- 
russ is  still  liable  on  the  note.  The  note  is 
not  paid,  so  far  as  the  evidence  discloses. 
Nor  has  Mrs.  Wright  executed  a  deed  under 
the  bond  for  titles  to  the  defendant  corpora- 


tion; nor  does  it  appear  that  she  took  any 
part  in  the  transaction.  The  contract,  there- 
fore, is  not  executed,  but  executory,  as  to 
the  corporation.  The  plaintiff  is  in  posses- 
sion of  the  land,  and  the  defendant  corpora- 
tion seeks  to  compel  specific  performance  of 
the  contract  by  its  cross-bilL  Under  such 
circumstances,  the  plaintiff  can  raise  the 
question  of  authority  of  the  corporation  to 
take  the  title  to  the  farm  lands  as  being 
ultra  vires. 

The  members  of  the  court  concur  in  the 
rules  of  law  above  announced;  but  there  is 
not  unanimity  as  to  the  application  of  them 
to  the  facts  of  the  present  case. 

[4]  The  opinion  of  the  members  of  the 
court,  other  than  the  writer  on  this  sub- 
ject, is  as  follows:  In  the  Civil  Code,  ft 
2216,  is  contained  a  statement  of  the  powers 
common  to  aU  corporations.  Among  these 
is:  "To  receive  donations  by  gift  or  will, 
to  purchase  and  hold  such  property,  real  or 
personal,  as  is  necessary  to  the  purpose  of 
their  organization,  and  to  do  all  such  acts 
as  are  necessary  for  the  legitimate  execu- 
tion of  this  purpose."  By  section  2823  it  Is 
declared  that  corporations  organized  by  the 
superior  court  "may  exercise  all  corporate 
powers  necessary  to  the  purpose  of  their 
organization,  but  shall  make  no  contract,  or 
purchase  or  hold  any  property  of  any  kind, 
except  such  as  is  necessary  in  legitimately 
carrying  Into  effect  such  purposes,  or  for  se- 
curing debts  due  to  the  company."  The 
word  ''necessary,"  as  employed  in  these  two 
sections,  is  to  be  given  a  reasonable  con- 
struction, and  not  to  be  so  construed  as  to 
hamper  and  obstruct,  or  practically  prevent, 
the  profitable  and  reasonable  exercise  of  the 
corporate  powers  and  the  conduct  of  the  cor- 
porate business.  Thus  many  contracts  may 
be  made  which  are  not  in  an  absolute  sense 
essential  to  the  conduct  of  business,  and  yet 
may  be  legitimate  as  advancing  the  princi- 
pal business  or  rendering  it  more  profitable. 
Such  contracts  would  not  be  invalid.  In 
Spear  ▼.  Crawford,  14  Wend.  (N.  Y.)  20,  28 
Am.*  Dec.  513,  it  was  said  that  the  land 
which  a  canal  company  may  buy  is  not  lim- 
ited to  a  mere  passage  for  the  canal,  but 
that  a  reasonable  discretion  is  vested  in  the 
company  In  respect  to  the  purchase.  On  the 
other  hand,  in  Pacific  IL  Co.  v.  Seely,  46 
Mo.  212,  100  Am.  Dec  869,  it  was  held  that 
a  railroad  has  no  authori^  to  acquire  land 
for  purposes  of  speculation  under  a  grant 
of  power  to  acquire  and  hold  sufiicient  real 
estate  for  the  construction  of  its  road,  and 
for  the  erection  of  depots,  engine  bouses,  etc. 
These  cases  will  serve  as  illustrations  of 
the  principle  involved  in  the  case  now  under 
consideration. 

[3]  If  the  contract  for  the  purchase  of  the 
land  involved  in  the  controversy  was  clear- 
ly beyond  the  corporate  power,  that  question 
could  be  raised  when  it  sought  to  enforce 
specific    performance,    and    an    injunction 
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would  be  granted  to  restrain  the  corporation 
from  taking  possession  or  Interfering  with 
the  business  of  the  landlord.  The  evidence 
on  this  subject  is  quite  meager.  The  person 
wfio  was  at  once  the  president,  treasurer, 
and  general  manager  of  the  corporation  tes- 
tified thus:  "As  to  what  I  wanted  this  land 
for,  I  will  say:  Around  an  oil  mill  there  ia 
a  great  deal  of  waste,  and  this  tract  was 
bought  by  me  to  fertilize  it  and  bring  it  up 
to  a  high  state  of  cultivation  from  the 
waste  and  fertilizer  from  the  oil  mill,  and 
I  wanted  it  for  that  purpose.'*  It  is  not 
very  clear  whether  the  witness  meant  that 
there  were  certain  products  of  the  mill 
which  would  be  wasted  or  lost  or  not  prof- 
itably used  otherwise  than  by  the  purchase 
of  this  land,  and  that  it  was  to  be  used  in 
connection  with  the  business  of  the  mill,  and 
as  necessary  for  the  profitable  use  of  such 
waste  products,  or  whether  such  purchase 
was  reasonable  in  its  amount  for  such  cor- 
porate purposes.  But  inasmuch  as  the  land- 
owner was  attacking  the  right  of  the  cor- 
poration to  have  specific  performance,  and 
basing  his  attack  on  the  ground  that  the 
purchase  was  ultra  vires,  the  burden  of  es- 
tablishing this  defense  rested  upon  him. 
And  if  the  evidence  left  his  defense  in  doubt, 
or  failed  to  establish  It,  the  consequent  in- 
Jury  fell  upon  him.  The  majority  of  the 
court  are  not  prepared  to  hold  that,  under 
the  evidence,  it  can  be  declared,  as  matter 
of  law,  that  this  contract  was  ultra  vires. 
They  think  that  the  Judge  did  not  abuse  his 
discreflon  in  refusing  to  grant  the  inter- 
locutory injunction  prayed.  On  the  subject 
of  whether  the  transaction  really  amounted 
to  the  securing  of  a  loan  or  to  the  making 
of  a  sale,  the  evidence  was  conflicting,  and 
therefore  the  Judge  had  the  right  to  exer- 
cise his  discretion  in  finding  on  that  sub- 
ject 

The  writer  of  this  opinion  cannot  concur 
in  the  views  of  the  majority  of  the  court 
Just  above  stated.  He  is  of  the  opinion 
that,  assuming  the  contract  to  have  been  for 
the  sale  of  land  by  the  owner  thereof  to  the 
corporation,  the  evidence  so  clearly  shows 
that  it  was  ultra  vires,  because  the  purchase 
was  not  for  a  purpose  necessary  to  the  cor- 
porate business,  and  that,  as  matter  of  law, 
an  injunction  should  have  been  granted. 

Judgment  affirmed. 

nilA  J.,  dissents.  BECK,  J^  absent 
The  other  Justices  concur. 

(139  Ga.  604) 

HENDRICKS  v.  JACKSON  et  aL 
(Supreme  Court  of  Georgia.    March  11,  1913.) 

(Syllahu9  hy  the  Court.) 

1.  Injunction   (§   137*)— IwTERLoctrroBT  Iw- 
JUNCTTON— Evidence. 

Under  tbe  conflicting  evidence  in  this  case, 
there  was  no  abuse  of  discretion  in  refusing  to 


grant  the  interlocutory  injunction  for  which  the 
plaintiff  prayed. 

[Bd.  Note.— For  other  cases,  see  iDjunction, 
Cent  Dig.  If  307-309 ;  Dec.  big.  i  137.*] 

2.  Appeal   and    Ebbob   (f   864*)— Bxvibw^ 
Reasons  fob  Decision. 

In  addition  to  the  order  denying  the  in- 
terlocutory injunction,  the  presiding  judge  filed 
a  separate  opinion,  in  which  he  discossed  the 
law  and  the  evidence  and  the  reasons  affecting 
his  mind  in  the  refusal  of  the  injunction. 
These  statements  did  not  amount  to  final  ad- 
judications^  but  merely  gave  the  reasons  of  the 
presiding  judge;  and  inasmuch  as  his  judg- 
ment was  not  erroneous,  whether  or  not  all  of 
his  reasoning  was  sound,  a  reversal  is  not  re- 
quired. 

[£jd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3403,  3404,  3408-S424, 
3427-5430;    Dec.  Dig.  |  854.*] 

Error  from  Superior  Court,  Bibb  Ckmnty; 
N.  Ek  Harris,  Judge. 

Action  by  Mrs.  M.  A.  Hendricka  against 
Max  Jackson  and  otbers.  Judgment  for  de- 
fendants and  plaintiff  brings  error.   Afllrmed. 

West  &  Dasher,  of  Macon,  for  plaintiff  in 
error.  R.  E.  Hines  and  Byals  &  Anderson, 
all  of  Macon,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  BECK,  J.,  absent 
on  account  of  sickness. 


039  Oa.  540) 

CALLAWAY  ct  aL  v.  PEARSON. 
(Supreme  Court  of  Georgia.     Feb.  27,   1913.) 

(Syllabus  (y  the  Court.) 

L  Pabtnersiup  (§  242*)— Actions— PABTiaa 
A  partnership  composed  of  C.  and  Y.  sold 
their  business  and  property  to  a  partnership 
composed  of  C.  and  P. ;  the  trade  being  eflfected 
by  the  partner  who  was  the  cominon  member 
of  both  firms.  In  part  the  consideration  of  tbe 
sale  was  that  the  purchasing  firm  assumed  all 
the  debts  of  the  selling  firm,  and  that  the  pur- 
chasing firm  was  to  give  its  note  to  partner  Y^ 
of  the  selling  firm,  for  a  stated  amount.  Tha 
transaction  was  consummated  by  the  execution 
of  a  deed.  Subsequently  the  purchasing  firm 
paid  certain  items  of  indebtedness  of  tbe  selling 
firm,  which  were  not  disclosed  to  P.  at  the  time 
of  the  sale ;  and  partner  Y.  of  tbe  selling  firim 
collected  certain  accounts  which  bad  been  sola 
to  the  purchasing  firm,  and  appropriated  the 
proceeds  to  bis  own  use.  Tbe  note  contracted 
to  be  given  to  Y.  by  tbe  firm  of  O.  &  P.  was 
executed  by  01  in  behalf  of  the  firm  of  C  & 
P.,  and  was  for  a  larger  sum  than  that  agreed 
on ;  and  tbe  note  was  transferred  before  dne 
to  an  innocent  holder,  who  sned  upon  it  to  judg- 
ment, which  judgment  was  paid  by  P.  Two 
years  after  the  sale  P.  brougnt  suit  against  C 
and  Y.,  alleging  the  foregoing  facts,  and  **that 
there  are  no  debts  owing  by  tbe  said  firm  of 
[0.  &  P.].  and  no  credits  of  said  firm,  and  were 
none  when  this  suit  was  filed,"  praying  for  an 
accounting  from  G.  and  Y.  as  individuals,  and 
for  judgment  for  a  stated  sum  representing  tbe 
excess  of  the  note  given  by  C  &  P.  to  Y.  over 
that  agreed  upon,  and  one-half  of  the  other 
several  amounts  rf^ferred  to  above.  Held,  as 
the  firm  of  C.  &  P.  is  not  dissolved,  and  no 
agreement  of  settlement  between  the  partners 
is  alleged,  and  no  case  for  au  equitable  account- 
ing of  tho  partnership  or  insolvency  of  the  pnrt- 
uor  C.  i*  nllo'.ed.  whatpvor  right  of  action  mnv 
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exist  against  Y.,  or  G.  and  Ty  on  account  of 
the  payment  of  indebtedness  of  the  firm  of  O. 
&  Y.  by  the  firm  of  G.  &  P..  is  in  the  latter 
firm,  and  not  in  the  partner  P. 

[Ed.  Note.^For  other  cases,  see  Partnerstdp. 
CJent  Dig.  §§  500-508,  663 ;  Dec.  Dig.  §  242.*] 

2.  Partnebshif  (§  242*)— Actions— Pakties. 
Accounts  sold  by  the  selling  firm  to  the 
purchasing  firm  belong  to  the  latter:  and  if 
after  the  sale  one  member  of  the  selling  firm 
collects  items  of  indebtedness  so  transferred, 
and  appropriates  the  same  to  his  own  use,  the 
rif^ht  of  action  to  recoYer  the  sums  thus  appro- 
priated is  in  the  purchasing  firm,  and  not  in 
one  of  the  members  thereof. 

[Ed.  Note.— For  other  cases,  see  Partnei^ship, 
Cent  Dig.  §S  50(>-508»  663 ;   Dec.  Dig.  f  242.*] 

8.  Acmow  (I  27*)— Plkadh^g  ((  206*)— Tort— 

GEinCKAX   DSiniBBBB. 

The  allegations  respecting  the  execution 
of  the  note  to  Y.  by  C.  in  behalf  of  a  ft  P.,  in 
excess  of  the  amount  agreed  on,  with  intent  to 
defraud  P.,  and  the  payment  of  the  Judgment 
on  the  note  by  P.,  sufficiently  state  a  case  of 
tort:  and  in  the  absence  of  special  demurrers 
or  objections  as  to  multifariousness,  there  was 
no  error  in  overralin^  a  general  demurrer  to 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Action,  Gent 


Dig.  H  160-195 ;    Dec.  Dig.  t  27  ;•    Pleading, 
Cent  b^  U  491-^83,  495,  496,  49^^10;  Dec. 

4.   iNSTBUCnOHS   OF   CoURT— SUFTICnDNOT    OF 

Evidence. 

The  instructions  of  the  court  were  not  in 
accord  with  the  foregoing  ruling,  and  the  ver- 
dict is  not  supported  by  the  evidence. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty ;  W.  W.  Sheppard,  Judge. 

Action  by  J.  A.  Pearson  against  J.  A.  Cal- 
laway and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. .    • 

E.  C.  Collins,  of  Beldsville,  and  Hines  ft 
Jordan,  of  Atlanta,  for  plaintiffs  in  error. 
Travis  k  Travis,  of  Savannah,  and  J.  V. 
Kelley,  of  Reidsville,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


tions  will  not  suflice  to  comply  with  the  statute. 
Parker-Hensel  Engineering  Go.  v.  Schuler,  183 
Ga.  696,  66  S.  E  800. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2227 ;   Dec.  Dig.  f  473.*] 

3.  Appeal  and  Ebbob  ({§  460,  1126*)— Judg- 
ment Vaoatino  Supbbsedeas— Affibmanoe. 
No  order  of  court  is  necessary  to  give  ef- 
fect to  a  supersedeas  (obtained  under  Civ.  Code 
1910,  I  61^)  resulting  from  compliance  with 
the  statute;  and  where  no  supersedeas  has  re- 
sulted, because  of  noncompliance  therewith,  no 
order  of  court  is  necessary  for  the  issuance  of 
an  execution  on  the  judgment  Inasmuch  as 
the  motion  in  this  case  was  to  set  aside  a  su- 
persedeas because  of  a  failure  to  comply  with 
the  statute,  and  the  judgment  complained  of  is 
that  the  court  vacated  such  supersedeas,  and  it 
appearin|ir  that  no  supersedeas  in  fact  did  ex- 
ist, the  judgment  of  the  court  will  be  affirmed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2217-2226,  22&,  2246, 
3144,  4429-4431 ;    Dec.  Dig.  §§  460,  1126.*] 

Error  from  Superior  Court,  Dade  County; 
A  W.  Flte,  Judge. 

Action  between  I.  H.  Wheeler,  execator, 
and  Mrs.  M.  J.  Wheeler  and  others.  From 
the  Judgment,  I.  H.  Wheeler,  executor,  brings 
error.    Affirmed. 

W.  U.  Jacoway,  of  Trenton,  and  Fotut  k 
Payne,  of  Chattanooga,  Tenn.,  for  plaintiff 
in  error.  J.  P.  Jacoway,  of  Trenton,  for  de- 
fendants In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  J.,  absent 
on  account  of  sickness. 


(138  Ga. 

WHEELER  y.   WHEELEIR  et  aL 
(Supreme  Court  of  Georgia.    March  11,  1918.) 

(8yllabu9  ly  ike  Oouri.) 

1.  Appeal  Ann  EIbbob  (§  460*)— Biix  or  Ex- 
CEPTioNa— Supersedeas. 

Under  Ot.  Code  1910,  |  6165,  a  biU  of 
exceptions  operates  as  a  supersedeas  in  a  civil 
case  where  the  plaintiff  in  error,  on  or  before 
filing  it  with  the  clerk  of  the  superior  court, 
pays  the  coats  and  gives  the  prescribed  bond, 
or  files  with  the  clerk  in  lieu  thereof  an  affida- 
vit in  forma  pauperis,  as  prescribed  by  the 
statute. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2217-^6,  2245,  2246; 
Dec  Dig.   {  460.*] 

2.  Appeal  and  Bbrob  (|  473*)— Supebsedeas 
— APFiDAvrr  IN  FoBKA  Paupebis. 

A  supersedeas  results  only  when  the  stat- 
ute has  been  complied  with.  The  affidavit  in 
forma  pauperis  is  the  substitute  for  the  bond, 
and  must  be  filed  *'on  or  before  filing  the  bill 
of  exceptions."  The  filing  of  the  affidavit  sev- 
eral days  after  the  filing  of  the  bill  of  excep- 


(129  oa.  my 

WHEEI/ER  ▼.  THOMAS  et  al. 
(Supreme  Court  of  Georgia.    March  11,  1913.) 

ft 

(Byllabun  hy  ihe  Court,) 

BouNDABiEs  (S  52*)  —  Establishment  —  Pbo- 
cEssioNiNG — Scope  of  Proceeding. 

The  remedy  afforded  by  the  statute  by 
the  processioning  of  land  (Civ.  Code  1910,  i 
8818  et  seq.)  is  applicable  only  to  the  location 
of  land  lines  whlcli  once  were  marked  or  estab- 
lished. It  is  not  available  an  a  proceeding  to 
make  and  establish  new  lines  between  adjacent 
landowners,  nor  as  a  substitute  for  an  action 
to  ti7  conflicting  claims  of  title  to  land.  Amos 
V.  Parker,  88  Ga.  754^,  16  S.  El  200;  Crawford 
V.  Wheeler.  Ill  Ga.  870,  86  S.  E.  954 ;  Walker 
V.  Boyer.  121  Ga.  800,  48  S.  Bl  916.  Accord- 
ingly, wnere  it  was  admitted,  on  the  trial  of 
the  issue  formed  on  a  protest  to  the  return  of 
processioners,  that  they  undertook  to  mark 
anew  and  run  a  line  where  there  had  never  been 
a  line  of  any  character,  and  the  evidence  dis- 
closed that  the  real  controversy  was  whether 
the  dividing  line  between  the  adjacent  land- 
owners was  the  high-water  mark  or  the  thread 
of  a  creek,  neither  of  which  was  shown  to  have 
been  established  as  a  dividing  line,  it  was  not 
error  to  dismiss  the  proceeding,  for  want  of  ju- 
risdiction of  the  processioners  over  the  subject- 
matter. 

[Eid.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  |S  258-260,  2U2,  263;  Dec.  Dig.  § 
52.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 
Issue  between  J.  M.  Wheeler  and  Maggie 


•For  otber  caaes  see  same  topic  and  section  NUMBER  in  dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndexM 
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Thomas  and  others  on  a  protest  to  the  re- 
turn of  processioners.  From  the  Judgment, 
Wheeler  brings  error.    Affirmed. 

J.  Z.  &  H.  L.  Jackson,  of  Adel,  and  W. 
D.  Bule,  of  Nashville,  for  plaintiff  in  error. 
Knight,  Chastain  &  Gaskins,  of  Nashville,  for 
defendants  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent  on 
account  of  sickness. 

(139  Oa.  691) 

WILIilAMS  et  aL  r.  STATE. 
(Supreme  Court  of  Georgia.     March  11,  1913.) 

(SyllaluM  ly  the  Court.) 

1.  Cbiminal  Law  (i  422*}— WrrNsasss  (§ 
193*)— Examination  or  witnesses— "Priv- 
ileged CoBncuNiOATiONs"— Admissions  as 
Evidence. 

Where  two  defendants  are  on  trial  for 
murder,  testimony  of  a  witness  that  be  over- 
heard one  of  the  defendants,  in  conversation 
with  his  wife,  admit  the  killing  of  the  deceased, 
is  not  inadmissible  on  the  ground  that  the  con- 
versation between  the  defendant  and  his  wife 
was  a  privileged  communication.  Knight,  v. 
State,  114  Ga.  48,  39  S.  E.  928,  88  Am.  St 
Rep.  17.  Nor  is  it  inadmissible  because  the 
other  defendant  was  not  present  at  the  time  of 
the  conversation;  the  court  fully  instructing 
the  jury  that  as  to  such  other  defendant  the 
testimony  was  not  to  be  considered  in  determin- 
ing his  guilt 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8§  1685-1691:  Dec.  Dig.  § 
422;*  Witnesses,  Cent  Dig.  fl  *40,  741;  Dec. 
Dig.  §  193.* 

For 
voL 

2.  Requests  Covebbd  bt  Gbnebal  Charge. 

In  so  far  as  the  requests  to  charge  stated 
apt  and  pertinent  principles  of  law,  they  were 
covered  by  the  general  charge. 
8.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  authorize  the 
verdict 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  F.  Walker,  Judge. 

Charlie  Wililams  and  others  were  convict- 
ed of  murder,  and  bring  error.    Affirmed. 

Wm.  M.  Hawes,  E.  P.  Davis,  and  E.  T. 
Shurley,  all  of  Warrenton,  for  plaintiffs  in 
error.  R.  C.  Norman,  Sol.  Gen.,  of  Washing- 
ton, Ga.,  M.  Ij.  Felts,  of  Warrenton,  T.  J. 
Brown,  SoL  Gen.,  of  Elberton,  and  T.  S. 
Felder,  Atty.  Gren.,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent  on 
account  of  sicknesa 

(139  Oa.  600) 

REVERE  ▼.  CHANDLER 
(Supreme  Court  of  Georgia.    March  11,  1913.) 

(Syttahu$  hy  the  Court.) 

Review  on  Appeal, 

This  case  on  its  facts  is  controlled  by  the 
decision  of  this  court  in  Re  Williams,  77  S.  E. 
024,  rendered  February  27,  1913. 


>r  other  definitions,  see  Words  and  Phrases, 
6,  pp.  5591-5598;   vol.  8.  p.  7764.] 


Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  EUis,  Judge. 

Action  between  Robert  Revere  and  Maggie 
Chandler,  guardian.  From  the  judgment, 
Revere  brings  error.    Affirmed. 

Dean  E  Ryman  and  Green,  Tilson  &  Mc- 
Kinney,  all  of  Atlanta,  for  plaintiff  in  error. 
C.  P.  Goree,  of  Atlanta,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BEX3K,  J^  absent  on 
account  of  sickness. 


(1»  Qa.  609) 

FORTUNE  T.  BRASWELL. 
(Supreme  Court  of  Georgia.    March  11,  1913.) 

(ByUahue  &y  the  Court.) 

Constitutional  Law  ({§  64,  89,  275*)— Land- 
lord AND  Tenant  (|  3*)  —  Mastbb  and 
Servant  (§  11*)— Due  Process  of  Law- 
Interference  WITH  Relations. 

avil  Code  1910,  |§  8712,  3713,  which  pro- 
vide that  when  the  relation  of  employer  and  em- 
ploy6,  or  of  landlord  and  tenant  of  agricultural 
lands,  or  of  landowner  and  cropper,  has  been 
created  by  written  contract,  or  by  parol  contract 
partly  performed,  made  in  the  presence  of  one 
or  more  witnesses,  it  shall  be  unlawful  to  em- 
ploy, or  to  rent  lands  to,  or  to  furnish  land 
to  be  cropped  by,  such  employ^,  tenant,  or  crop- 
per, without  first  obtaining  the  written  consent 
of  the  employer,  landlord,  or  landowner,  as  the 
case  may  foe,  and  providing  that  any  person 
violating  the  statute  shall,  at  the  optica  of  the 
party  alleged  to  have  been  injured,  be  prosecuted 
and  upon  conviction  punished  as  for  a  misde- 
meanor, or  shall  be  liable  in  damages  in  a  sum 
not>  less  than  double  the  wages  of  the  employ^, 
or,  in  case  of  landlord  and  tenant,  or  landowner 
and  cropper,  in  a  sum  not  less  tnan  double  the 
rental  value  of  the  land,  which  is  fixed  at  1,000 
pounds  of  middling  lint  cotton  to  the  plow,  of- 
fends the  constitutional  guaranty  that  no  person 
shall  be  deprived  of  lite,  liberty,  or  property, 
except  by  due  process  of  law,  in  that  power  is 
delegated  to  a  private  individual,  at  his  option, 
to  classify  the  act  denounced  by  the  statute  to 
be  a  crime  punishable  by  imprisonment  or  to  be 
a  private  wron^  redressable  in  damages,  and 
further  because  it  lays  an  unreasonable  restric- 
tion on  the  right  to  contract  with  reference  to 
one's  labor  or  me  right  to  employ  such  labor. 

[Ed.  Note.— For  other  case^  see  Constitu- 
tional Law,  Cent  Dig.  §§  91,  92,  157,  830,  835, 
839,  843-84d;  Dec.  Dig.  S§  64,  89,  275  ;♦  Land- 
lord and  Tenant.  Dec.  Dig.  (3;*  Master  and 
Servant,  Dec.  Dig.  %  11.*] 

Certified  Questions  from  Court  of  Appeals. 

Action  between  Mrs.  R.  B.  Fortune  and 
W.  G.  Braswell.  Certified  questions  from 
Court  of  Appeals.    Questions  answered. 

O.  Roberts,  of  Monroe^  and  R.  B.  Fortune, 
of  LogansviUe,  for  plaintiff  in  error.  R.  L. 
Cox,  of  Monroe,  for  defendant  in  error. 

EVANS,  P.  J.  Tl\e  Constitution  of  Geor- 
gia declares  that  "do  person  shall  be  de- 
prived of  life,  liberty,  or  property,  except  by 
due  process  of  law."  Civil  Code  1895,  §  5700. 
The  Court  of  Appeals  desires  an  instructiou 
whether  CivU  Code,  H  8712,  3713,  are  vio- 
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latlve  of  tbls  provision  of  the  Constitution. 
These  sections  are  as  follows : 

"Sec.  3712.  Interfering  with  Certain  Rela- 
tions.— When  the  relation  of  employer  and 
employ^,  or  of  landlord  and  tenant  of  agrl- 
coltural  lands,  or  of  landowner  and  cropper 
has  been  created  by  written  contract  or  by 
parol  contract  partly  perforjaed,  made  in  the 
presence  of  one  or  more  witnesses.  It  shall 
be  unlawful  for  any  person  during  the  life 
of  said  contract,  made  and  entered  into  in 
the  manner  above  prescribed,  to  employ,  or 
to  r^it  lands  to,  or  to  furnish  lands  to  be 
cropped  by  said  employ^,  tenant,  or  cropper, 
or  to  disturb  in  any  way  said  relation,  with- 
out first  obtaining  the  written  consent  of 
said  employer,  landlord,  or  landowner,  as 
the  case  may  be. 

"Sec.  3713.  Penalty. — ^Any  person  violat- 
ing the  provisions  of  the  foregoing  section 
shall,  at  the  option  of  the  party  alleged  to 
have  been  injured,  be  prosecuted  and  upon 
conviction  punished  as  for  a  misdemeanor; 
or  he  shall  be  liable  in  damages  to  said  al- 
leged injured  party,  as  follows :  (1)  In  case 
of  employer  and  employ^,  the  damages  shall 
not  be  less  than  double  the  amount  of  wages 
or  salary  for  the  entire  period  of  said  con- 
tract (2)  In  case  of  landlord  and  tenant,  or 
of  landowner  and  cropper,  the  damages  shall 
not  be  less  than  double  the  annual  rental 
value  of  the  lands  rented  or  cropped,  said 
value  to  be  fixed  at  1,000  pounds  of  middling 
lint  cotton  to  the  plow." 

It  is  urged  that  an  enforcement  of  the 
statute  will  deprive  a  citizen  of  his  right 
to  labor  and  to  contract  with  reference 
thereto  without  incurring  the  penalties  writ- 
ten in  the  statute,  and  therefore  deprive 
him  of  his  property.  "The  right  of  prop- 
erty preserved  by  the  Constitution  is  the 
right,  not  only  to  possess  and  enjoy  it,  but 
also  to  acquire  it  tn  any  lawful  mode,  or 
by  following  any  lawful  industrial  pursuit 
which  the  citizen,  in  the  exercise  of  the 
lil>erty  guaranteed,,  may  choose  to  adopt 
Labor  is  the  primary  foundation  of  all 
wealth.  The  property  which  each  one  has 
in  his  own  labor  is  the  common  heritage. 
And,  as  an  Incident  to  the  right  to  acquire 
other  property,  the  liberty  to  enter  into  con- 
tracts by  which  labor  may  be  employed  in 
such  way  as  the  laborer  shall  deem  most  ben- 
eficial, and  of  others  to  employ  such  labor, 
is  necessarily  included  in  the  constitutional 
guaranty.**  BraceviUe  Coal  Co.  v.  People, 
147  IlL  66,  35  N.  E,  62,  22  L.  R.  A.  340.  37 
Am.  St  R^.  206.  Indeed,  it  will  not  be 
seriously  controverted  that  the  right  to  labor 
and  the  right  to  contract  with  others  to 
labor  upon  one's  property  are  to  be  regarded 
as  property  within  the  meaning  of  the  con- 
stitutional guaranty. 

This  statute  is  penal  in  its  nature,  and  is 
to  be  strictly  construed.  Stewart  v.  Hill, 
134  Ga.  598,  68  S.  E.  828.  In  terms  it  per- 
emptorily forbids  the  renting  of  land  to  the 


tenant  of  another,  without  regard  to  the  ef- 
fect upon  the  relation  existing  between  the 
tenant  and  his  landlord..  A  tenant  may  have 
rented  land  insufficient  to  employ  his  own 
labor  and  that  of  his  family,  and  yet  he  is 
not  permitted  to  supplement  his  farm  by 
renting  additional  land  from  another.  No 
other  landlord  could  rent  such  a  tenant  more 
land  without  violating  the  provisions  of  the 
statute. 

The  statute  makes  the  violation  of  its 
provisions  a  crime,  or  a  tort  remediable  in 
arbitrary  damages  at  the  option  of  the  ag- 
grieved party.  A  law  which  gives  to  an  in- 
terested party  the  absolute  right  to  declare 
an  act  to  be  a  public  offense  punishable  by 
imprisonment,  or  a  private  wrong  redressa- 
ble  in  arbitrary  damages,  is  certainly  lack- 
ing in  due  process.  Under  our  system  of 
government,  the  Legislature  may  denounce 
an  act  to  be  a  crime ;  but  it  cannot  delegate 
to  a  private  individual  the  power  to  classic 
such  act  to  be  a  public  or  private  wrong  at 
his  option. 

Again,  the  next  section  (3714)  provides 
that: 

"In  addition  to  other  defenses,  the  follow- 
ing defenses  in  both  civil  and  criminal  cases 
arising  under  the  provisions  of  the  two  pre- 
ceding sections  shall  be  good  and  sufficient, 
when  proved  in  every  item  to  the  satisfac- 
tion of  the  Jury,  to  wit:  1.  For  the  defend- 
ant to  show  that  prior  to  the  alleged  viola- 
tion of  said  section  said  employ^,  tenant,  or 
cropper,  as  the  case  may  be,  had  for  good 
reasons  and  Just  cause  abandoned  his  said 
contract  and  terminated  the  relation  created 
thereby.  2.  For  the  defendant  to  show  as 
a  complete  defense  aD  of  the  following  facts, 
to  wit:  That,  prior  to  emplojing  or  other- 
wise contracting  with  said  employ^,  tenant,  or 
cropper  an  affidavit  to  the  effect  that  said 
employ^,  tenant,  or  cropper  was  not  at  the 
time  under  a  prior  existing  contract,  which 
affidavit  the  defendant  shall  show  to  the 
court,  and  that  immediately  on  proof  that 
said  employe,  tenant,  or  cropper  was  under 
contract  defendant  discharged  him,  and  re- 
fused to  permit  and  did  not  permit  him  to 
remain  on  his  (defendant's)  premises." 

The  only  complete  defenses  permissible 
thereunder,  after  it  is  shown  that  the  crop- 
per or  tenant  was  under  contract,  other  than 
a  waiver  of  the  contract,  are  that  the  crop- 
per or  tenant  was  Justified  in  abandoning 
the  contract  or  that  the  defendant  took  from 
such  cropper  or  tenant  an  affidavit  prior  to 
the  employment,  to  the  effect  that  such  ten- 
ant or  cropper  was  not  under  any  existing 
contract  and  that  immediately  upon  proof 
that  the  cropper  or  tenant  was  under  con- 
tract the  defendant  discharged  him  and 
would  not  permit  him  to  remain  on  the  de- 
fendants premises.  The  property  rights  of 
the  second  employer  are  not  taken  into  ac- 
count, however  innocent  he  may  have  been 
in  entering  into  the  contract  with  the  other's 
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tenant  Suppose  that  the  defendant  In 
each  action,  without  notice,  actual  or  con- 
structive, that  such  tenant  or  cropper  was 
already  under  contract,  and  after  taking  the 
prescribed  affidavit  from  him,  had  entered 
Into  a  business  relation  with  him,  and  had 
Invested  a  considerable  sum  of  money  In  the 
enterprise.  If  afterwards  the  defendant 
should  be  Informed  of  a  prior  contract,  he 
could  only  obtain  Immunity  from  criminal 
prosecution  or  civil  liability  at  the  sacrifice 
to  his  business  resulting  from  the  dismissal 
of  the  person  who  happened  to  be  under  a 
prior  contract  with  another.  It  cannot  be 
said  that  a  law  which  may  Impose  a  proper- 
ty loss  on  an  Innocent  person  who  complies 
with  its  terms  gives  to  such  person  due 
process  of  law. 

We  will  not  enter  Into  any  discussion  of 
that  phase  of  the  question  as  to  whether  the. 
practical  working  of  the  act  may  produce 
a  state  of  peonage,  as  such  Is  not  compre- 
hended In  the  constitutional  question  certi- 
fied to  u&  We  think  the  statute  is  void,  as 
being  opposed  to  the  due  process  clause  of 
the  Constitution.  All  the  Justices  concur, 
except  BECEI,  J.,  absent  on  account  of  slck- 
nesa 

(139  Oa.  687) 

SPENOB  V.   QUEEN. 
(Supreme  Court  of  Georgia.     March  1,  1913.) 

(8yllabu9  by  the  Court,) 

1.  D£iiuRBi£&  TO  Petition   Ovebbulbd  — No 
Ebbob. 

Under  the  allegations  and  prayers  of  the 
petition,  the  overruling  of  the  demurrer  was  not 
error. 

2.    SUFFICIENCT   of   EVIOEMCE   —   STATUTE   0¥ 

Limitations— FoBMEB  Decision& 

Bat,  under  the  evidence,  the  finding  of  a 
certain  sum  of  money  in  favor  of  the  plaintiff 
was  contrary  to  law  and  unsupported  by  the 
evidence,  as  against  a  plea  of  the  statute  of 
limitation.  / 

(a)  The  plaintiff  claimed  as  a  legatee  under 
the  will  of  her  father,  which  was  probated  in 
1865,  and  showed  on  its  face  that  the  testa- 
tor left  a  tract  of  land,  which  was  to  be  divided 
among  his  children  (his  wife  having  died  before 
him).  The  plaintiff  became  of  age  in  18S3,  and 
did  not  bring  the  present  action  until  1910.  It 
was  brought  against  the  legal  representative  of 
her  uncle,  who  had  qualified  as  executor  of  her 
father  in  1865,  and  who  had  died  some  two 
years  before  the  suit  was  brought  As  original- 
ly brought,  the  suit  claimed  an  interest  in  the 
land,  and  also  sought  to  recover  on  account  of 
rents  alleged  to  have  been  received  by  the  ex- 
ecutor of  the  plaintiff's  father,  and  an  invest- 
ment of  the  funds  alleged  to  belong  to  the  es- 
tate. As  amended,  a  recovery  was  prayed  for 
the  value  of  the  interest  which  she  claimed  In 
the  land  alleged  to  have  been  left  by  her  father 
at  his  death,  and  its  rents  and  pronts,  and  also 
for  the  value  of  the  interest  claimed  by  her  in 
a  tract  of  land  alleged  to  have  been  partly 
bought  with  funds  of  the  estate  in  1871.  A 
verdict  was  rendered  in  her  favor  for  a  fixed 
amount  of  money.  The  facts  on  which  the 
plaintiff  relied  to  prevent  a  bar  of  the  statute 
of  limitations  did  not  bring  the  case  within  the 
rulings    in   Wellborn   v.    Kogers,   24    Ga.    558, 


Hoyle  T.  Jones,  35  Ga.  40.  89  Aul  Dec  273, 
Kirkley  y.  Sharp,  98  Ga.  484,  25  S.  B.  562.  or 
Short  V.  Mathis,  107  Ga.  807,  83  S.  B.  094. 
But  uncontradicted  evidence  brings  it  within 
the  principle  of  the  rulings  in  Bennett  y.  Bird, 
139  Ga.  &,  76  S.  E.  56i3,  Edmonds  v.  Good- 
wyn,  28  Ga.  88,  Sutton  v.  Dye,  60  Ga.  449, 
Marler  v.  Sinunons.  81  Ga.  611,  8  S.  B.  190, 
Lane  v.  Lane,  87  Ga.  268,  13  S.  E.  335,  Teas- 
ley  y.  Bradley,  110  Ga.  497,  35  S.  B,  782,  78 
Am.  St  Rep.  113,  and  Crawford  v.  Crawford, 
134  Ga.  114,  67  S.  B.  678,  19  Ann.  Cas.  932. 

Error  from  Superior  Court,  Walton  Coun- 
ty;   C.  H.  Brand,  Judge. 

Action  by  M.  S.  Queen  against  H.  P. 
Spence,  administrator.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Napier  &  Coz,  of  Monroe,  for  plaintiff  in 
error.  Cobb  ft  Erwln,  of  Athens,  and  Walker 
&  Roberts,  of  Monroe,  for  defendant  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(1S9  Ga.  697) 

MOORB  y.  MOORB  &  COCHRAN. 
(Supreme  Court  of  Georgia.    March  11,  1913w) 

(SyllahuM  ly  the  Court.) 

Judgment  (§5  343,  392*)  —  Vacatioh  — 
Geounds— Admissibility  op  Evidence. 
A  verdict  and  judgment  obtained  by  fraud 
practiced  on  the  defendant  may  be  set  aside  at 
the  term  of  the  court  at  which  the  verdict  and 
judgment  were  entered,  where  the  movant  makes 
it  appear  that  he  was  prevented  by  the  fraud 
of  the  prevailing  par^  from  making  his  defense, 
and  that  he  was  not  in  laches,  has  a  meritorious 
defense,  and  announces  ready  for  an  Instant 
trial. 

(a)  The  testimony  objected  to  tended  to  sup- 
port the  allegationa  of  the  motion. 

(b)  The  court  did  not  abuse  his  discretion  in 
vacating  the  verdict  and  judgment,  and  allow- 
ing the  defendant  to  plead  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Die:.  §§  672,  677,  750,  753,  754;  Dec.  Dig. 

§§  343,  3U2.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  E.  D.  Moore  against  Moore  ft 
Codbiran.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

M.  C.  Few,  of  Madison,  for  plaintllf  in  er- 
ror. S.  H.  Sibley,  of  Union  Point,  and  W11-' 
llford  &  Lambert,  of  Madison,  for  defendants 
in  error. 

EVANS,  P.  J.  This  is  a  proceeding  to  va- 
cate a  verdict  and  Judgment  alleged  to  have 
been  obtained  by  fraud  practiced  on  the  de- 
fendant. The  application  to  set  aside  the 
verdict  and  Judgment  was  made  at  the  term 
of  the  court  at  which  they  were  entered; 
and  the  movant  alleged  that  the  verdict  and 
Judgment  were  obtained  by  the  fraud  of  the 
plaintiff,  that  he  was  not  In  laches,  and  had 
a  meritorious  defense,  and  announced  ready 
for  an  instant  trial.  The  proceeding  con- 
formed to  that  approved'  In  Ford  v.  Clark, 
129  Ga.  293,  58  S.  E.  818.    The  verdict  and 
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Judgment  it  was  sought  to  set  aside  were 
rendered  In  favor  of  the  plaintiff,  who  was 
the  son  of  a  codefendant  sued  as  a  partner 
with  the  movants 

Objection  was  made  to  certain  testimony 
tending  to  show  that  the  father  of  the  plain- 
tiff, in  the  latter's  presence,  and  with  his 
Implied  consent,  promised  the  defendant  that 
the  action  would  be  withdrawn  and  would 
not  be  further  pressed,  and  for  that  reason 
the  movant  did  not  file  his  defense;  that 
neither  the  defendant  nor  the  partnership  of 
which  he  was  a  member  was  indebted  to  the 
plaintiff  in  any  amount;  that  the  books  of 
the  partnership,  kept  by  the  plaintiff,  showed 
no  indebtedness  to  the  plaintiff;  and  that  the 
plaintiff  was  indebted  to  the  partnership. 
Testimony  of  this  character  was  admissible, 
and  the  objection  thereto,  on  the  ground  of 
Irrelevancy,  was  properly  overruled.  There 
was  no  error  in  setting  aside  the  verdict  and 
Judgment,  and  reinstating  the  case,  and  in 
allowing  the  defendant  to  plead,  on  the  show- 
ing made  to  the  court 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent  on  account  of 
sickness. 

(139  Qa.  614) 

MILTON  V.  MITCHELL 
MITCHELL  V.  MILTON. 

(Supreme  Court  of  Georgia.    March  18,  1D18.) 

(Syllabus  by  the  Court.) 

1.  Quo  Warbanto  (§  45*)  —  Pboceedinqs  — 
Rule  Nisi— Necessity. 

Where  an  information  in  the  nature  of  a 
quo  warranto  is  brought  by  an  individual  to 
establi^  his  right  to  an  office  as  against  an 
alleged  usurper,  it  is  not  essential,  in  order  to 
obtain  leave  to  file  the  information,  that  a  role 
nisi  shall  be  first  granted  calling  upon  the  re- 
spondent to  show  cause  why  the  mfonnation 
should  not  be  filed  against  him. 

(a)  Where,  in  such  a  case,  there  is  a  petition 
praying  leave  to  file  an  "accompanying  informa- 
tion in  the  nature  of  a  quo  warranto,"  calling 
upon  the  respondent  named  therein  to  show 
cause  why  he  should  not  be  ousted  from  ofilce 
for  the  reasons  stated  in  the  petition  and  the 
"accompanying  information,"  and  the  facts  set 
forth  in  the  information  are  positively  verified, 
the  judge  may,  without  issuing  a  rule  nisi, 
grant  leave  to  file  the  information,  and  at  the 
same  time  pass  an  order  calling  upon  the  re- 
spondent to  show  cause  at  a  given  time  why 
he  should  not  be  ousted  from  the  office  claimed 
hy  the  relator. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  I>ig.  §  47;  Dec  iMg.  §  45.«) 

2.  Quo  Warranto  (i  52*>— Petition  and  In- 
formation—Special  Demurrers. 

As  the  petition  and  accompanying  informa- 
tion constituted  one  proceeding,  it  was  not  sub- 
ject to  special  demurrer  on  any  of  the  following 
grounds,  viz. :  It  did  not  show  upon  what  facts 
the  relator  claimed  the  office;  nor  did  it  allege 
that  the  respondent  was  exercising  the  duties  of 
the  office;  nor  did  it  set  forth  when  Uie  term 
of  office  claimed  by  the  relator  began  or  ended. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  §  57;   Dec' Dig.  |  U2*] 


3.  Quo  Warranto  (|  IB*):— Plbadino— Gen- 
eral Demurrer. 

The  general  demurrers  to  the  petition  and 
accompanying  informatioD  were  properly  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  |  57;   Dec.  Dig.  {  52.*] 

4.  Judges  (J  3*)— Appointment— Term  of  Of- 
fice. 

Under  the  agreed  statement  of  facts,  which 
is  set  forth  in  the  opinion,  the  judge  did  not 
err  in  holding  that  the  relator  was  entitled  to 
the  office,  and  in  ousting  the  respondent. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  §1  4-10;   Dec.  IMg.  |  a^l 

Error  from  Superior  Court,  Pierce  County ; 
T.  A.  Parker,  Judge. 

Suit  in  the  nature  of  quo  warranto,  on  the 
relation  of  IL  O.  Mitchell,  Jr.,  against  W.  A. 
Milton.  From  the  judgment^  both  parties 
bring  error.  Judgment  on  main  bill  of  ex- 
ceptions affirmed;   cross-bill  dismissed. 

John  S.  Walker  and  Andrew  B.  Estes,  both 
of  Waycross,  for  plaintiffs  in  error.  Wilson, 
Bennett  &  Lambdin,  of  Waycross,  for  defend- 
ants in  error. 

FISH,  C.  J.  This  was  an  information  in 
the  nature  of  quo  warranto  brought  by  Rob- 
ert G.  Mitchell,  Jr.,  claiming  the  office  of 
judge  of  the  city  court  of  Blackshear 
against  Walter  A.  Milton,  to  Inquire  into  the 
right  of  the  latter  to  such  offica  Mltclieirs 
petition  set  forth  that  he  claimed  to  be  the 
duly  appointed,  qualified,  and  commissioned 
Judge  of  that  court,  "and  as  such  applies  for 
leave  to  ffie  in  behalf  of  himself  the  accom- 
panying information  in  the  nature  of  a  quo 
warranto,  in  order  that  he  may  inquire  into 
the  right  of  respondent  W.  A.  Milton,  there- 
in named,  to  hold  the  office  of  judge,  and 
ezercLse  the  duties  thereof  of  judge  of  the 
dty  court  of  Blackshear."  The  petition 
further  stated  tluit  Mitchell  challenged  the 
right  of  Milton  to  such  office,  on  the  ground 
that  he  was  not  entitled  thereto,  "notwlth* 
standing  the  fact  that  he  is  trying  to  ez* 
erdse  the  duties  of  said  office,  to  which  he 
claims  the  right  and  title."  The  prayers  of 
the .  petition  were  that  leave  be  granted  to 
file  the  information,  and  that  "the  writ  of 
quo  warranto  issue,  calling  upon  resiwndent, 
the  said  W.  A.  l^lton,  to  show  cause  why  he 
should  not  be  ousted  from  office  (hi  account 
of  the  fact  that  he  has  no  legal  right  to 
same."  Accompanying  the  petition  was  an 
information  in  which  Mitchell  sought  to  set 
forth  the  facts  upon  which  he  based  his 
claim  to  the  office  of  judge  of  the  dty  court 
of  Blackshear,  alleging  that  Milton  was  dis- 
diarging  the  duties  of  that  office  without  le- 
gal authority,  and  setting  out  certain  facts 
which  it  was  claimed  showed  that  Milton  had 
no  right  or  title  to  the  office.  The  prayer  of 
the  information  was  "for  process  calling  up- 
on said  respondent  to  show  cause  why  he 
should  not  be  ousted  from  said  office ;  and  re- 
lator prays  that  process  may  issue,  directed 
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to  said  resq;)ondent,  requiring  him  to  answer 
relator's  complaint  according  to  the  statute 
in  such  cases  made  and  provided."  There 
was  no  affidavit  Immediately  following  the 
petition  verifying  the  allegations  thereof. 
There  was,  however,  an  affidavit  attached 
to  the  information  which  accompanied  the 
petition  positively  verifying  all  the  allega- 
tions of  fact  stated  therein.  The  judge  of  the 
superior  court,  to  whom  the  petition  and  the 
"accompanying  information"  were  presented, 
upon  considering  the  same,  passed  an  order 
granting  leave  for  the  filing  of  the  informa- 
tion, and  calling  upon  Milton  to  show  cause 
before  the  judge  at  a  given  date  "why  the 
prayer  of  relator  should  not  be  granted.** 
The  order  further  directed  that  Milton  be 
served  at  least  five  days  before  the  date  fix- 
ed for  the  hearing,  with  copies  of  the  appli- 
cation, the  information,  and  the  order.  Mil- 
ton, more  than  five  days  before  the  time  for 
the  hearing,  acknowledged  service,  and 
waived  further  notice  and  service. 

[I]  At  the  hearing,  by  demurrer  and  plea 
in  abatement,  Milton  made  the  point  that  the 
information  was  prematurely  filed,  because 
no  rule  nisi  based  upon  a  verified  petition 
had  been  granted,  calling  upon  him  to  show 
cause  why  leave  to  file  an  information  should 
not  be  ordered,  and  therefore  that  be  had 
been  deprived  of  an  opportunity  to  show 
cause  why  leave  to  file  an  iuformatlon 
should  not  be  given.  In  this  state  there  is 
no  statute  specifically  prescribing  the  pro- 
cedure in  quo  warranto  proceeding,  or  an 
information  in  the  nature  thereof.  The  orig- 
inal writ  of  quo  warranto  was  strictly  a 
civil  remedy  (17  Enc  PL  &  Pr.  390),  and  an 
Information  in  the  nature  of  quo  warranto 
has  long  since  lost  its  character  as  a  crim- 
inal proceeding.  Id.  391;  32  Cyc.  1414; 
High,  Ex.  Rem.  (3d  Ed.)  739.  Where  an  in- 
formation Is  filed  by  an  individual  to  try 
his  right  to  an  office  as  against  an  alleged 
usurper,  it  is  considered  a  purely  dvil  reme- 
dy, to  be  governed  by  the  rules  of  pleading 
that  are  applicable  in  other  dvil  actions. 
17  Enc.  PI.  &  Pr.  4(54;  Jones  v.  State,  112 
Ind.  193,  13  N.  B.  416.  Our  Civil  Code, 
I  6451,  provides  that:  "The  writ  of  quo  war- 
ranto may  issue  to  inquire  into  the  right  of 
any  person  to  any  public  office  the  duties  of 
which  he  is  in  fact  discharging,  but  must  be 
granted  at  the  suit  of  some  person  dther 
claiming  the  office  or  interested  therein.'* 
As  was  said  in  Pope  v.  State,  124  6a.  801, 
804,  53  S.  E.  384,  385  (110  Am.  St  Rep.  197, 
4  Ann.  Gas.  551) :  "The  term  *sult*  cannot, 
without  serious  strain,  be  construed  to  in- 
clude a  criminal  case.**  All  suits  in  the  su- 
perior courts  for  legal  or  equitable  relief,  or 
both,  shall  be  by  petition  to  the  court,  sign- 
ed by  the  plaintiff  or  his  counsel,  plainly, 
fully,  and  distinctly  setting  forth  his  charge. 
ground  of  complaint  and  demand,  and  the 
names  of  the  persons  against  whom  process 
is  prayed.**  CivU  Code,  f  5538.  "If  an  ex- 
traordinary process  or  remedy  is  prayed,  the 


sanction  of  the  judge  of  the  court,  or  of 
some  judge  of  the  superior  courts  of  this 
state,  must  be  first  obtained  before  such 
process  is  Issued  or  such  remedy  granted. 
The  application  may  be  ex  parte,  and  grant- 
ed without  a  hearing  in  cases  of  mani- 
fest necessity.  In  all  other  cases  the  judge 
should  be  careful  to  allow  a  hearing  before 
passing  the  order."  CJlvU  Code,  |  5545.  The 
petition  in  the  present  case,  with  the  "ac- 
companying information,'*  should  properly  be 
construed  as  one  proceeding;  and,  as  the 
facts  set  forth  in  the  information  were  posi- 
tively verified  by  the  affidavit  of  Mitchell  at- 
tached thereto,  we  are  of  the  opinion  that 
there  was  a  sufficient  verification  of  the  al- 
legations of  fact  contained  in  the  proceeding 
as  a  whole,  consisting  of  the  petition  and  the 
Information.  The  judge  In  our  opinion,  up- 
on presentation  to  him  of  the  petition  and 
"accompanying  information**  properly  veri- 
fied, was  authorized,  without  a  rule  nisi,  to 
grant  leave  for  the  filing  of  the  information, 
and  at  the  same  time  to  pass  an  order  call- 
ing upon  the  respondent  to  show  cause  on  a 
subsequent  date  why,  for  the  reasons  stated 
in  the  proceedings  brought  against  him,  he 
should  Hot  be  ousted  from  the  office  the 
duties  of  which  he  was  then  discharging. 

At  this  time  of  practical  unanimity  in  the 
effort,  on  the  part  of  all  interested  in  the  ad- 
ministration of  the  law,  to  simplify  judicial 
proceedings,  to  break  away  from  mere  tech- 
nicalities, and  to  avoid  vexatious  and  expen- 
sive delays,  we  are  unwilling  to  hold,  in  a  case 
of  information  in  the  nature  of  quo  warranto 
brought  by  an  individual  to  establish  his 
right  to  an  office  as  against  an  alleged  usurp- 
er, that  it  is  necessary  to  first  present  to  the 
judge  a  petition  fully  setting  forth  all  the 
facts  upon  which  the  relator  claims  to  be 
entitled  to  the  office,  as  well  as  all  the  facts 
which  he  contends  show  that  the  one  pro- 
ceeded against,  and  who  is  discharging  the 
duties  of  the  office,  Is  not  legally  entitled  to 
hold  it,  and  that  the  judge,  upon  considera- 
tion of  such  petition,  shall  grant  a  rule  nisi 
calling  upon  the  respondent  to  show  cause 
why  leave  to  file  an  information  should  not 
be  granted,  and  that,  upon  a  hearing  upon 
the  rule  nisi,  at  which  the  whole  case  from 
the  standpoint  of  both  parties  is  considered, 
that  the  judge.  In  the  event  he  should  then 
be  of  the  opinion  that  the  information  should 
be  filed,  shall  grant  leave  that  it  be  done,  and 
then  at  a  future  hearing  of  the  information, 
wherein  all  the  allegations  of  the  petition 
are  repeated  and  upon  the  response  or  an- 
swer thereto,  he  shall  render  judgment  in  the 
case,  there  being  no  issue  of  fact,  which  judg- 
ment, presumably,  would  accord  with  the 
opinion  originally  entertained  by  him  when 
granting  leave  to  file  the  Information.  We 
see  no  good  reason  for  requiring  two  such 
trials.  That  a  preliminary  rule  to  show 
cause  why  leave  to  file  an  Information  is  not 
Indispensable  to   the  granting  of  leave   to 
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file  tbe  information  in  the  nature  of  a  qno 
warranto,  when  an  individual  is  the  relator, 
see  Ck>mmonwealth  v.  Cluley,  56  Pa.  270,  94 
Am.  Dec.  75;  Gilroy  v.  Commonwealth,  105 
Pa.  487;  Commonwealth  v.  Kistler,  149  Pa. 
350,  24  AU.  216;  People  v.  McFall,  124  IlL 
645,  17  N.  B.  63;  East  Dallas  y.  State,  73 
Tex.  373,  11  a  W.  1080;  City  Water  Co.  v. 
State,  105  Ala.  406,  18  South.  62,  29  L.  R.  A. 
743;  SUte  v.  Thompson,  34  Ohio  St.  365.  It 
is  true  that  in  Harris  v.  Pounds,  66  6a.  123, 
it  was  stated  that:  '*Where  not  regulated  by 
statutes  or  local  laws,  the  usual  practice  in 
quo  warranto  cases  is  to  present  to  the  court 
a  i)etition,  verified  by  affidavit,  for  leave  to 
file  the  information,  whereupon  a  rule  nisi 
to  show  cause  to  tbe  contrary  is  issued,  and 
upon  the  return  thereof,  unless  the  respond- 
ent shows  such  cause  as  puts  his  right  be- 
yond dispute,  the  rule  to  file  information 
would  be  made  absolute,  that  the  question 
concerning  the  right  may  be  determined." 
The  authority  cited  for  the  practice  stated 
was  High  on  Ex.  Rem.  §  530,  which  in  the 
third  edition  of  that  work  is  section  731.  The 
following  language  now  appears  in  the  same 
section:  **The  practice,  however,  of  proceed- 
ing in  the  first  instance  by  a  rule  to  show 
cause,  is  by  no  means  uniform;  and,  when 
the  proceedings  are  instituted  for  the  usurpa- 
tion of  an  office  claimed  by  the  relator  as  a 
matter  of  right,  it  has  been  held  to  be  imma- 
terial whether  he  proceeds  in  the  first  in- 
stance by  the  rule  nisi  or  asks  leave  to  file 
the  information."  It  appears  from  an  exam- 
ination of  the  case  of  Harris  v.  Pounds,  66 
Ga.  123,  that  the  question  of  practice  which 
we  are  now  considering  was  not  involved. 
There  a  petition  was  presented  to  the  judge, 
praying  that  a  rule  nisi  be  issued,  calling  up- 
on the  respondents  to  show  cause  why  leave 
to  file  an  information  against  them  should 
not  be  granted;  and  it  was  held  that  such 
I)etition  should  be  verified  by  positive  affida- 
vit as  to  the  facts  upon  which  the  petitioners 
based  their  title,  but  the*  facts  concerning 
usurpation  might  be  verified  on  information 
and  belief.  This  rule  was  followed  in  McWil- 
Uams  V.  Jacobs,  128  Oa.  875,  57  S.  B.  509, 
wherein,  as  the  record  of  ffie  in  this  court 
shows,  there  was  no  petition  for  a  rule  nisi 
calling  upon  the  respondent  to  show  cause 
why  leave  should  not  be  granted  to  file  an 
Information.  In  the  opinion  it  was  said: 
"AVe  know  of  no  provision  of  law  which  re- 
quires notice  to  be  given  the  alleged  usurper 
of  an  office  of  an  application  for  leave  to 
file  such  information."  The  proceedings 
tliere  were  similar  to  those  in  the  case  at 
bar.  In  that  case  there  was  a  petition  ac- 
companied by  an  information,  and  the  affida- 
vit followed  the  information;  and  it  was  in 
effect  held  that  the  verification  of  the  peti- 
tion fully  complied  with  the  rule  stated  in 
Harris  v.  Pounds,  supra.  It  follows  from 
what  has  been  said  that  tbe  judge  properly 
overruled  the  demurrer  aa  to  the  point  above 


discussed,  as  well  as  the  plea  In  abatement 
raising  the  same  question. 

[2]  2.  The  petition  alleged  that  Mitchell 
claimed  to  be  the  duly  appointed,  qualified, 
and  commissioned  judge  of  the  city  court  of 
Blackshear,  and  that  Milton  was  not  the 
judge  of  that  court,  notwithstanding  he  was 
then  trying  to  exercise  the  duties  of  that 
office  to  which  he  claimed  the  right  and  title. 
The  information  accompanying  the  petition, 
and  wldch  we  consider  a  part  thereof,  alleged 
that  Mitchell  on  August  13,  1912,  was  ap- 
pointed by  the  Governor  to  be  judge  of  such 
city  court,  and  that  on  the  same  date  his 
appointment  was  duly  confirmed  by  the  Sen« 
ate;  that  he  was  diUy  commissioned  by  the 
Governor  as  judge  of  such  court;  that  he 
has  qualified  by  taking  the  oath  of  office; 
that  MUton  was  assuming  to  hold  the  office 
of  judge  of  sucb  court,  and  was  undertaking 
to  exercise  the  duties  thereof  without  legal 
warrant  or  authority,  for  the  reason  that  he 
claimed  to  hold  the  office  under  an  ad  interim 
appointment  of  former  Governor  Hoke  Smith, 
and  the  commission  issued  in  pursuance  of 
such  appointment,  when  both  the  appoint- 
ment and  commission  were  made  subject  to 
confirmation  by  the  Senate  of  1912 ;  and  that 
that  "session  of  the  Senate  adjourned  sine 
die  on  August  14,  1912,  and  thereby  went  out 
of  existence  without  having  confirmed  such 
ad  interim  appointment" 

The  petition  and  information,  considered 
as  one  proceeding,  was  not  subject  to  special 
demurrer  on  any  of  the  following  grounds: 
(a)  It  did  not  appear  upon  what  facts  Mitch- 
ell claimed  the  office ;  (b)  it  was  not  alleged 
that  Milton  was  holding  the  office  of  judge 
of  the  city  court  of  Blackshear  or  was  exer- 
cising the  duties  thereof;  (c)  or  because  it 
was  not  alleged  when  Mitchell's  term  of  of- 
fice as  judge  began  or  ended.  We  will  deal 
specifically  only  with  the  last-stated  ground, 
as  we  think  the  other  grounds  are  so  ob- 
viously without  merit  as  not  to  require  fur- 
ther consideration.  On  September  5,  1912, 
the  proceedings  were  brought  by  Mitchell 
claiming  the  office  of  judge  of  the  city  court 
of  Blackshear  to  inquire  into  the  right  of 
Milton  to  hold  such  office,  the  duties  of 
which,  it  is  alleged,  he  was  then  discharging. 
The  question  for  determination,  presented  by 
th^  allegations  made  by  Mitchell,  was:  Who, 
at  the  time  of  the  institution  of  his  proceed- 
ings, had  the  legal  right,  he  or  Milton,  to 
the  office  of  judge  of  the  city  court  of  Blade- 
shear?  The  respective  claims  of  both  of 
them  were  set  forth;  and,  if  the  allegations 
in  relation  thereto  should  be  true,  then  the 
question  as  to  who  at  the  time  of  the  com.- 
mencement  of  the  proceedings  was  entitled 
to  the  office  could  be  readily  determined 
without  inquiring  as  to  when  the  term  of 
Mitchell  began,  as  it  sufficiently  appeared  by 
his  allegations  that  it  began  prior  to  the 
filing  of  the  information.  And  even  if  it 
were  material,  under  the  facts  alleged,  to  in 
quire  when  his  term  would  end.  if  it  should 
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be  decided  that  lie  was  entitled  to  the  office, 
the  Judge  trying  the  case  would  take  Judicial 
cognlssance  of  the  act  of  the  General  Assem- 
bly establishing  the  city  court  of  Bladcshear, 
and  fixing  the  term  of  the  office  of  Judge 
of  the  court,  which  act  will  be  considered  In 
the  last  division  of  this  opinion. 

[S]  3.  The  petition  considered  In  connection 
with  the  information  accompanying  It,  which, 
as  already  indicated,  we  think  should  be 
taken  as  a  part  thereof  sufficiently,  as 
against  a  general  demurrer,  set  forth  the 
grounds  upon  which  Mitchell  claimed  the  of- 
fice^  and  those  upon  which  he  contended  that 
Milton  was  not  legally  entitled  to  It. 

[4]  4.  The  Judge,  by  consent,  without  a  Jury, 
tried  the  case  upon  an  agreed  statement  of 
f&cts  substantially  as  follows:  On  August  16, 
1911,  the  date  of  the  approval  of  the  act  creat- 
ing the  city  court  of  Blaekshear,  Gov.  Smith 
sent  to  the  Senate,  then  in  session,  the  nomina- 
tion of  Walter  A.  Milton  to  be  Judge  of  that 
court  for  a  term  of  four  years  from  the  approv- 
al of  the  act  The  Senate  failed  to  act  upon 
this  nomination,  and  the  same  was  returned 
to  Gov.  Smith  by  direction  of  that  body. 
That  session  of  the  Senate  was  finally  ad- 
journed without  further  action  by  it  on  the 
nomination.      Subsequently,    on   August    19, 

1911,  Gov.  Smith  again  appointed  Milton 
Judge  of  such  city  court  for  a  term  of  four 
years  from  the  date  the  act  was  approved, 
the  order  of  appointment  reciting  that  the 
Senate  had  failed  to  act  upon  the  previous 
nomination  of  Milton,  further  stating  that 
the  appointment  was  '^subject  to  confirmation 
by  the  Senate  at  the  next  session  of  the 
General  Assembly."  On  August  28,  1911, 
Milton  was  commissioned  by  Gov.  Smith  for 
the  term  of  four  years  from  August  15,  1911, 
the  commission  also  stating  that  it  was  "sub- 
ject to  confirmation  by  the  Senate  at  the  next 
session  of  the  General  Assembly,"  and  that 
"this  commission  to  continue  in  force  for  and 
during  the  term  of  four  years  from  the.  15th 
day  of  August,  1911,  or  until  you  are  re- 
moved in  the  manner  prescribed  by  law." 
After  receiving  this  commission,  Milton  on 
August  30,  1911,  took  the  oath  of  office  and 
entered  upon  the  discharge  of  duties  of 
Judge  of  such  dty  court,  and  has  performed 
the  same  from  that  time.  The  Senate  at  the 
session  of  the  General  Assembly  for  1912 
did  not  act  upon  either  of  the  nominations 
of  Milton  made  by  Gov.  Smith,  nor  send  to 
that  body  a  transcript  of  the  record  showing 
such  appointments  and  nominations,  nor  did 
either  Gov.  Smith  or  Gov.  Brown  withdraw 
said  appointment  as  originally  made  by  Gov. 
Smith,  '*nor  did  the  Senate  call  upon  the 
Governor  for  such  appointment,  either  the 
original  or  the  transcript  of  the  record." 
Certain  rules  of  the  Senate  of  1911-1912  were 
set  forth  in  the  agreed  statement  of  facts, 
but  we  do  not  consider  them  material  in  the 
view  we  take  of  the  case.     On  August  13, 

1912,  Gov.  Brown  nominated  Mitchell  to  the 
office  of  Judge  of  the  dty  court  of  Blaekshear, 


for  the  term  of  four  years  from  August  15, 
1911.  On  the  same  date  the  Senate  then  in 
session  confirmed  the  nomination,  and  on  the 
same  date  the  Secretary  of  the  Senate  re- 
ported such  confirmation  to  the  Governor. 
Subsequently  Mitchell  took  the  prescribed 
oath  of  office  as  Judge  of  such  dty  court, 
and  was  then  conmilssioned  by  Gov.  Brown 
as  Judge  of  such  court  for  the  term  of  four 
years  from  the  date  the  act  was  approved, 
and  until  his  successor  should  be  appointed 
and  qualified,  unless  his  commission  should 
''be  sooner  annulled  in  the  manner  authorized 
by  the  Constitution  and  laws  of  this  state.** 
The  Judge  of  the  superior  court,  after  hear- 
ing the  case  upon  the  information  and  the 
answer  and  the  agreed  statement  of  fiacts, 
adjudged  Mitchell  to  be  the  lawfully  ap- 
pointed, commissioned,  and  qualified  Judge  of 
the  dty  court  of  Blaekshear,  and  entitled 
to  use,  hold,  and  exercise  such  office,  and 
perform  its  duties  and  functions  and  to  re- 
cdve  the  emoluments  thereof,  and  that  Mil- 
ton was  not  entitled  to  hold  such  office  or 
perform  its  duties  or  enjoy  its  emoluments, 
and  ordered  that  Milton  be  excluded  and 
ousted  from  the  office. 

As  to  the  filling  of  a  vacancy  in  the  office 
of  Judge  of  the  dty  court  of  Blaekshear  the 
act  of  1911  (Acts  1911,  p.  210),  creating  the 
city  court  of  Blaekshear,  may  be  construed 
in  two  ways.  By  one  construction  it  appears 
as  a  harmonious  whole;  by  the  other,  the 
two  parts  of  the  act  are  in  conflict  with  each 
other.  It  provides  for  a  term  of  four  years 
from  the  d^te  of  the  approval  of  the  act,  to 
be  filled  by  appointment  of  the  Governor  and 
approval  of  the  Senate.  After  the  expiration 
of  such  four-year  term,  a  provision  was  made 
for  the  Judge  to  be  elected  by  the  people. 
Then  occurs  the  expression:  "Should  there 
be  a  vacancy  In  said  office  of  Judge  from  any 
cause  vrhatsoever,  the  said  vacancy  shall  be 
filled  in  the  same  manner  as  vacancies  in 
the  office  of  Judge  of  the  superior  court  are 
now  filled"  It  is  contended  that  under  this 
provision,  as  soon  as  the  Senate  adjourned 
in  1911  without  confirming  or  acting  upon  the 
nomination  of  Milton,  a  vacancy  existed  in 
the  office,  and  that  the  Governor  should  fill 
such  vacancy  as  a  vacancy  In  the  office  of 
Judge  of  the  superior  court  would  be  filled; 
that  Is,  to  hold  until  the  first  of  January 
following  the  next  general  election.  To  put 
such  a  construction  upon  the  clause  above 
quoted  would  be  to  make  different  provisions 
of  the  act  antagonistic  and  self-destructive. 
Under  the  act  no  election  for  Judge  was  to 
take  place  for  four  years.  In  the  meantime 
there  would  be  a  general  election  for  Judges 
of  the  superior  court  Suppose  it  should  be 
held  that  the  appointment  after  the  adjourn- 
ment of  the  General  Assembly  continued  un 
tU  January  following  the  next  general  state 
election;  then  who  would  hold  the  office  from 
that  time  until  the  end  of  the  four  years? 
Would  the  appointee  hold  over  beyond  that 
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time  until  bis  successor  was  duly  Inducted 
Into  office,  and,  If  so,  inducted  Into  office 
bow?  By  another  appointment,  or  by  ap- 
poiDtment  followed  by  confirmation  of  tbe 
Senate,  or  by  election  under  tbe  act?  If  It 
be  contended  tbat  such  an  appointment 
would  hold  until  January  Ist,  following  the 
first  election  of  a  Judge  under  the  terms  of 
tbe  act,  then  the  whole  purpose  to  fill  tbe 
first  term  by  appointment  and  confirmation 
would  be  upset  On  the  other  band,  If  it  be 
held  tbat  the  purpose  of  tbe  General  Assem- 
bly was  to  make  proYlslon  by  means  of  ap- 
pointment and  confirmation  to  fill  tbe  office 
during  the  first  term  of  four  years,  tbat 
thereafter  it  should  become  an  electiye  office 
analogous  to  tbat  of  judge  of  the  superior 
court,  and,  correspondingly,  that,  when  it  so 
became,  vacancies  should  be  filled  in  the 
same  manner  as  a  vacancy  in  the  office  of 
Judge  of  the  superior  court,  then  tbe  whole 
act  is  given  harmonious  meaning,  and  is  not 
made  to  be  self-cdnflicting.  We  hold  that 
this  is  the  true  construction. 

In  the  agreed  statement  of  facts  it  was 
stated  that  the  name  of  Milton  was  sent  by 
tbe  Governor  to  the  Senate  during  its  session 
in  1911  for  confirmation,  and  .that  they  did 
not  act  upon  it,  but  returned  it  to  the  Gov- 
ernor for  some  reason  not  stated  in  the  rec- 
ord. After  they  adjourned,  tbe  Governor 
appointed  Milton  to  tbe  office.  By  the  terms 
of  bis  order  of  appointment  and  the  commis- 
sion issued  thereunder,  Milton  was  appointed 
subject  to  confirmation  by  the  Senate  at  Its 
next  session.  Such  session  was  held  in  1912. 
While  in  the  meantime  Gov.  Smith  had  been 
succeeded  by  Gov.  Brown,  yet  tbe  office 
of  Governor  was  not  vacant,  but  was  con- 
tinued; and  the  appointing  power  is  not 
conferred  upon  any  particular  individual 
who  for  tbe  given  time  may  be  Governor,  but 
is  (inferred  upon  the  Governor,  who  may  be 
in  office  at  the  time  when  official  action  is 
taken.  Where,  under  the  law,  an  appoint- 
ment is  made  by  tbe  Governor,  subject  to 
confirmation  by  the  Senate,  such  an  appoint'' 
ment  is  not  complete  until  tbe  Senate  con- 
firms it,  and  an  appointment  made  during  a 
recess  is  not  an  appointment  for  the  full 
official  term  unless  confirmed  by  tbe  Senate. 
29  Cyc.  1372;  23  A.  ft  B.  Enc.  Law  346  (4); 
Mechem  on  Public  Officers,  $  134.  During 
tbe  session  of  the  Senate  in  1912,  tbe  ques- 
tion of  perfecting  the  appointment  of  judge 
of  tbe  city  court  of  Blacksbear,  to  bold  dur- 
ing tbe  remainder  of  tbe  first  term  of  four 
years,  was  ripe  for  action.  According  to  the 
agreed  statement  of  facts,  the  name  of  Mil- 
ton was  not  sent  to  tbe  Senate,  but  the  Gov- 
ernor sent  Mitchell's  name  to  the  Senate  for 
confirmation  for  that  term,  and  they  confirm- 
ad  his  aiHPolntment     When  the  Governor, 


who  was  in  office  during  the  session  of  the 
General  Assembly  of  1912,  recognizing  that 
Milton  did  not  have  a  perfect  title  to  the 
office  for  tbe  full  term  of  four  years  because 
the  Senate  bad  not  confirmed  his  appoint- 
ment, sent  Mitchell's  name  to  tbe  Senate  for 
confirmation,  tbe  substantial  effect  of  this 
was  to  say  to  the  Senate  that  be  desired  to 
withdraw  tbe  name  of  Milton  before  they 
had  acted  upon  it,  and  to  present  the  name 
of  Mitchell  for  their  confirmation ;  and  when 
tbe  Senate  acquiesced  in  this  and  confirmed 
the  name  of  Mitchell,  knowing  from  their 
records  what  bad  previously  happened  as  to 
tbe  presentation  to  them  of  the  name  of  MU- 
ton  and  its  return  to  the  Governor,  in  sub- 
stance they  agreed,  so  far  as  tbat  branch  of 
tbe  appointing  power  was  concerned,  tbat 
tbe  name  of  Milton  should  be  withdrawn  and 
MitcbeH's  substituted  for  it,  and  tbat  upon 
such  substitution  they  confirmed  tbe  appoin1> 
ment  of  Mitchell  thus  sent  to  them.  Thus 
we  have  a  Joint  action  on  tbe  part  of  the 
Governor  and  tbe  Senate,  the  former  sub- 
stantially declaring  to  tbe  Senate  tbat  be 
desired  to  withdraw  tbe  name  of  Milton,  the 
latter  acquiescing  in  this,  and  tbe  Governor 
substituting  Mitchell's  appointment  and  tbe 
Senate  confirming  it  So  fax  as  the  two  gov- 
ernmental authorities  who  should  take  part 
in  filUng  the  office  for  tbe  taXl  term,  or  tbe 
remainder  thereof,  were  concerned,  we  thus 
have  a  concurrence  of  action  in  appointing 
Mitchell  for  the  rest  of  such  term.  Even  if 
Milton  bad  any  cause  of  complaint  that  bis 
name  was  not  formally  presented  for  action, 
it  does  not  appear  tbat  be  took  any  steps  to 
have  his  name  placed  before  the  Senate, 
either  by  request  preferred  to  the  Governor, 
or  by  calling  tbe  attention  of  the  Senate  to 
bis  claim,  tbat  it  tnight  be  passed  upon;  but 
be  remained  quiescent  during  the  session  of 
the  General  Assembly,  and  tbe  appointment 
and  confirmation  of  Mitchell  took  place  about 
tbe  dose  of  the  legislative  term,  as  is  known 
to  the  court,  judicial  cognizance  being  taken 
tbat  tbe  regular  sessions  of  the  Legislature 
begin  on  tbe  fourth  Wednesday  In  June,  and 
under  the  Constitution  the  session  is  limited 
to  50  days  (where  no  Impeachment  trial  is 
pending),  and  the  agreed  statement  of  facts 
shows  that  Mitchell  was  confirmed  on  August 
13,  1912. 

It  follows  from  what  has  been  said  that 
all  the  rulings  and  the  Judgment  of  the  trial 
court  complained  of  in  tbe  bill  of  exceptions 
sued  out  by  the  respondent,  Milton,  are  af- 
firmed. Tbe  Judgment  on  tbe  main  bill  of 
exceptions  being  affirmed,  the  cross-bill  sued 
out  by  the  relator,  Mitchell,  is  dismissed. 

Judgment  on  tbe  main  bill  of  exception* 
affirmed.  Cross-bill  dismissed.  All  the  Ju5- 
tiees  concur,  except  BECK,  J.,  absent 
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CU9  Gft.  688) 

ORAWrORD  et  aL  ▼.  CRAWFORD. 
(Supreme  Ck>art  of  Oeorgia.     Feb.  27,  1913.) 

(8yllabu$  hy  the  Oowrt,) 

Executors  and  Admin istratobs  (|  357*)— 
Restbaining  Salx  of  Pbopebty— Plead- 
ing. 

The  allegations  of  the  petition  were  Buffi- 

dent  to  withstand  a  general  demurrer. 

[E3d.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  1468;  Dec 
Dig.  i  357.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  A.  J.  Crawford  and  others 
against  M.  B.  Crawford,  administratrix.  A 
judgment  for  defendant,  and  plaintiffs  bring 
error.    3^versed. 

A.  J.  Crawford  and  others,  claiming  to  be 
some  of  the  heirs  at  law  of  J.  B.  Crawford, 
deceased,  and  as  such  entitled  to  one-sixth 
of  his  estate,  brought  their  petition  against- 
Mrs.  M.  B.  Crawford,  individually  and  as  ad- 
ministratrix of  the  estate  of  J.  B.  Crawford, 
in  behalf  of  themselves  and  such  of  the  oth- 
er heirs  at  law  of  J.  B.  Crawford  as  might 
choose  to  come  in  and  be  made  parties  plain- 
tiff. The  petition  was  dismissed  on  general 
demurrer,  and  the  petitioners  excepted.  The 
substance  of  the  petition,  so  far  as  it  needs 
to  be  stated,  was  as  follows:  J.  B.  Craw- 
ford died  in  Fulton  county  in  1909,  aged 
about  80  years.  A  short  time  prior  to  his 
death  he  married  Mrs.  M.  B.  Savage  of  the 
state  of  Florida,  who  was  then  between  30 
and  35  years  of  age.  After  the  death  of  the 
decedent,  Mrs.  M.  B.  Crawford  on  her  ap- 
plication was  appointed  by  the  ordinary  of 
Fulton  county  administratrix  of  his  estate 
and  has  qualified  as  such.  At  the  time  of 
his  death  the  decedent  owned  and  was  pos- 
sessed of  a  large  estate  of  real  and  personal 
property  In  the  city  of  Atlanta  and  other 
places  in  this  state.  He  left  no  lineal  de- 
scendants. The  defendant  "Is  extremely  ex- 
travagajQt,  wasteful,  and  Is  now  in  posses- 
sion, under  the  pretended  administration 
aforesaid,  of  all  the  estate  real  and  personal 
of  said  J.  B.  Crawford,  deceased;  and,  not- 
withstanding said  property  is  worth  in  the 
neighborhood  of  |150,000,  she  has  not  given 
bond  and  security  as  required  by  law.  She 
has  only  executed  a  bond  as  such  administra- 
trix in  the  sum  of  |20,000,  ♦  •  ♦  and, 
notwithstanding  this  fact,  she  petitioned  the 
ordinary  of  said  county,  setting  up  that  the 
estate  was  greatly  in  excess  of  |20,000,  but 
that  the  whole  of  the  estate  was  coming  to 
her,  and  therefore  asking  the  court  to  allow 
her  to  give  a  bond  in  the  sum  of  $20,000, 
In  place  of  giving  a  bond  as  required  by  law, 
as  such  administratrix,  in  double  the  amount 
of  the  value  of  the  property  of  said  dece- 
dent." Without  authority  of  law  the  ordi- 
nary granted  her  petition  and  allowed  her  to 
execute  a  bond  in  the  sum  of  $20,000.     She 


is  insolvent,  and  not  able  to  respond  for  any 
sum  of  money  that  may  go  into  her  bands 
belonging  to  petitioners  or  of  the  other  heirs 
of  the  decedent  who  are  entitled  to  his  es- 
tatei  As  administratrix  she  has  advertised 
for  sale  practically  all  of  the  realty  belong- 
ing to  the  estate  of  the  decedent,  and  it  wUl 
be  sold  unless  the  sale  be  restrained.  The 
marriage  between  the  decedent  and  the  de- 
fendant, which  was  entered  into  a  short  time 
prior  to  his  death,  was  void  for  the  following 
reasons :  ''That,  on  account  of  the  advanced 
age,  the  feeble  condition  in  both  body  and 
mind,  the  said  J.  B.  Crawford  was  so  insane 
as  not  to  be  able  to  contract  marriage,  all 
of  which  was  well  known  to  the  said  defend 
ant  in  this  case,  and  to  more  completely 
carry  out  her  Intention  and  purpose  to  bring 
about  said  marriage,  tn  order  that  she  might 
inherit  his  property,  and  knowing  his  feeble 
condition  in  body  and  mind,  brought  about 
said  marriage,  contrary  to  law,  and  knew  at 
the  time  that  said  marrikge  took  place  that 
the  said  J.  B.  Crawford  was  drunk,  and  the 
drunkenness  was  brought  about  by  the  in- 
finence  of  the  said  Mrs.  M.  B.  Savage,  now 
Crawford,  in  order  to  get  his  consent,  and 
to  consummate  the  marriage,  and  while  in 
this  condition  of  drunkenness  and  feebleness 
of  body  and  mind  the  marriage  ceremony 
was  performed.  •  •  •  The  said  J.  B. 
Crawford  was  drunk  and  in  a  drunken  con- 
dition, and  had  been  for  some  time  before 
said  marriage,  and  was  then  almost  in  a 
dying  condition,  and  did  die  in  a  few  days 
thereafter;  and  after  he  was  married,  as 
petitioi^ers  are  informed  and  believe,  the 
said  pretended  wife  continued  to  buy  and  in- 
duce him  to  drink  liquors  to  great  excess, 
in  order  to  carry  out  the  main  purpose  of 
getting  and  possessing  his  property,  which 
she  successfully  did,  and  he  died,  and  she 
immediately  took  possession  of  his  property 
of  all  description."  If  the  property  of  the 
estate  should  be  sold  by  the  defendant  as  ad- 
ministratrix, it  will  not  bring  its  true  value* 
because  those  who  might  desire  to  purchase 
will  be  afraid  of  the  title,  because  of  the  in- 
sufficiency of  the  bond  given  by  the  defend- 
ant as  administratrix.  Moreover,  there  is 
no  necessity  for  such  sale,  as  the  property  is 
divisiUe  in  kind  among  the  heirs,  and  there 
are  no  debts  of  the  deceased,  "except  what 
said  administratrix  has  herself  unlawfully 
contracted."  The  main  purpose  '*of  said  sale 
by  said  pretended  administratrix  la  to  get 
the  property  sold  and  the  money  in  her' 
pocket,  without  complying  with  the  plain 
provisions  of  the  law  in  bringing  said  prop- 
erty to  sale,  and  in  this  way  defeat  and  de-* 
fraud  your  petitioners  out  of  their  rights,  in- 
terest, and  property  in  said  estate,  and  to 
place  it  in  such  a  condition  as  they  will  lose 
the  property  entirely."  The  defendant  is 
spending  the  money  of  the  estate  converting 
the  property   to    her  own   use,   contracting 
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debts  and  lawyer's  fees  in  large  amounts; 
and  the  property  Is  of  such  character  as  to 
require  some  capable  person  to  take  charge 
of  and  preserve  the  same.  By  amendment 
to  the  petition  it  wai9  charged,  on  informa- 
tion and  belief,  that  the  marriage  between 
the  defendant  and  the  decedent  was  void, 
because  at  the  time  it  took  place  she  had  a 
living  husband  or  husbands  from  whom  she 
has  not  been  divorced.  It  was  further  charg- 
ed on  information  and  belief  that  the  defend- 
ant at  the  time  she  Induced  the  decedent  to 
marry  her  was  of' bad  repute,  and  engaged 
one  Eick,  of  Florida,  to  aid  her  in  getting 
the  decedent  to  marry  her,  promising  to  pay 
Eick  for  so  doing.  For  the  reasons  stated  it 
was  alleged  that  the  marriage  was  void. 
The  prayers  were  that  the  marriage  be  "set 
aside"  and  decreed  to  be  void ;  that  the  right 
and  interest  of  the  petitioners  in  the  estate 
of  the  decedent  be  established;  that  the  de- 
fendant as  administratrix  be  enjoined  from 
any  sale;  that  a  receiver  be  appointed  for 
the  property  of  the  estate,  for  process,  and 
general  relief. 

Scott  &  Davis  and  J.  S.  James,  all  of  At- 
lanta, for  plaintlifs  in  error.  R.  R.  Arnold, 
Burton  Smith,  Rosser  &  Brandon,  and  Dor- 
sey,  Brewster,  Howell  &  Heyman,  all  of  At- 
lanta, for  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  The  petition  was  dismissed  on  gen- 
eral demurrer.  In  order  to  sustain  this 
judgment,  it  must  appear  that  plaintiffs  were 
entitled  to  no  equitable  relief  for  which  they 
prayed.  It  would  not  be  sufficient  that  they 
were  not  entitled  to  have  all  of  their  prayers 
granted.  The  general  rule  is  that  equity 
will  not  Interfere  with  the  regular  adminis- 
tration of  estates,  except  upon  the  applica- 
tion of  the  representative  for  instruction,  di- 
rection, or  the  marshaling  of  assets,  **or 
upon  application  of  any  person  interested  in 
the  estate,  where  there  is  danger  of  loss  or 
other  injury  to  his  interests."  Civil  Code,  ( 
4596.  The  clause  quoted  plainly  indicates 
that  there  may  be  equitable  jurisdiction  in 
the  events  there  specified.  In  the  present 
case  there  were  no  specific  allegations  or 
prayers  to  authorize  the  setting  aside  of  the 
grant  of  administration  as  fraudulent.  The 
petition  therefore  must  be  considered  irre- 
iQ)ective  of  the  appointment,  leaving  it  to 
stand.  The  plaintiffs  alleged  that  the  de- 
fendant was  the  administratrix  of  Crawford, 
that  she  had  represented  herself  as  the  sole 
heir  and  beneficiary,  and  on  that  basis  had 
been  permitted  to  give  a  small  bond,  which 
was  entirely  disproportionate  to  the  estate; 
that  individually  she  was  insolvent  and  una- 
ble to  answer  to  any  judgment  against  her; 
that  there  were  no  creditors  of  the  intestate ; 
and  that  she  was  proceeding  to  administer 
the  property  so  as  to  sell  and  convert  into 
cash  practically  all  of  the  land  and  to  de- 
liver the  assets  to  herself  as  the  sole  heir. 


They  further  alleged  that  she  was  not  tbe 
lawful  wife  of  the  Intestate,  because  she 
had  taken  him  while  he  was  old,  feeble,  and 
mentally  incapable  of  contracting  marriage, 
gotten  him  drunk  for  the  purpose,  and 
fraudulently,  caused  liim  to  enter  into  a 
marriage  with  her  wMle  in  that  condition, 
and  that  she  had  kept  him  under  the  influ- 
ence of  liquor  until  he  died,  thus  perpetrat- 
ing a  fraud.  They  further  alleged  on  in- 
formation and  belief  that  the  defendant  had 
a  living  husband  or  husbands  undivorced  at 
the  time  of  the  marriage,  and  that  it  was 
therefore  bigamous  and  void.  They  alleged 
that  with  this  fraudulent  marriage  out  of 
the  way  they  were  heirs  of  the  decedent, 
and  entitled  to  share  in  the  distribution  of 
his  estate.  They  prayed  that  it  be  decreed 
that  the  marriage  of  the  intestate  was  void ; 
that  their  rights  and  interests  in  the  estate 
be  established;  that  the  administratrix  be 
enjoined  from  disposing  of  the  estate ;  that 
for  the  purpose  of  protecting  their  rights  a 
receiver  be  appointed;  and  that  they  have 
general  relief.  Construing  the  allegations 
and  prayers  of  the  petition  reasonably,  they 
set  up  an  interest  in  the  estate  of  the  dece- 
dent and  a  right  to  share  therein;  danger 
of  loss;  inability  to  protect  such  rights  by 
the  ordinary  legal  methods  of  procedure,  by 
reason  of  Uie  fraudulent  conduct  and  insol- 
vency of  the  defendant;  and  an  effort  to 
hav^  a  decree  rendered  which  will  establish 
their  rights  and  cause  their  interest  to  be 
delivered  to  them.  It  appears  from  the  'alle- 
gations that  it  would  not  be  sufficient  for 
them  merely  to  apply  to  the  ordinary  for 
a  settlement,  because  there  is  an  inadequate 
bond,  and  insolvency  on  the  part  of  the  ad- 
ministratrix, who  is  proceeding  to  convert 
the  estate  to  her  own  use.  Should  they  ap- 
ply to  the  ordinary  to  have  the  bond  in- 
creased, they  would  be  at  once  met  with  the 
statement  that  she  is  the  wife  and  sole  heir, 
and  so  long  as  the  marriage  stands  they  are 
not  heirs,  and  have  no  right  to  be  protected, 
as  such,  by  an  administrator's  bond. 

Civil  Code,  {  3d49,  referring  to  cases  where 
no  bond  has  been  given,  does  not  furnish 
ample  relief  under  the  facts  of  this  case; 
nor  does  section  3978,  which  provides  for 
cases  where  the  administrator  or  his  sure- 
ties become  insolvent  Thus,  in  order  to 
assert  any  rights  at  all,  or  to  have  them  pro- 
tected, it  is  necessary  for  the  plaintiffs  to 
call  in  question  the  marriage,  and  have  It 
declared  invalid  as  against  their  rights. 
Seeking  to  improve  the  branches  of  the  ad- 
ministration would  do  them  no  goo^  Be- 
fore they  can  ever  successfully  set  up  rights 
or  have  them  protected,  they  must  go  to  the 
very  inception  of  the  transaction,  and  attack 
the  alleged  fraudulent  and  invalid  marriage. 
Fraud  is  peculiarly  a  matter  of  equitable 
cognizance.  That  persons  claiming  to  be 
heirs  and  seeking  to  recover  an  interest  in 
an  estate  as  such  may  attack  the  marriage 
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of  the  decedent  as  void  is  h^d  In  Medlock 
▼.  Merritt,  102  6a.  212,  29  S.  E.  185.  If  tlie 
marriage  was  not  only  fraudnlent,  bnt  en- 
tered into  by  one  Incapable  of  contracting, 
or  was  bigamous,  it  wonld  be  roid.  It  is 
tme  that  where  a  suit  is  brought  by  alleged 
heirs  to  recover  property,  and  the  defendant 
claims  title  by  marriage  with  the  decedent, 
the  marriage  may  be  attacked  by  showing 
incapacity,  without  the  necessity  of  haying 
a  decree  setting  it  aside ;  but  in  the  present 
case  the  plaintiffs  alleged  that  it  would  not 
be  sufficient  merely  to  seek  to  recover  an 
interest  in  the  estate  according  to  the  or- 
dinary legal  methods,  because  of  the  Identity 
of  the  administratrix  with  the  pretended 
wife  of  the  decedent,  and  because  of  her 
insolv^icy,  and  her  proceeding  as  adminls- 
tratrlz,  though  under  an  insuffident  bond,  to 
dispose  of  the  estate. 

In  view  of  the  whole  case,  we  think  the 
allegations  are  sufficient  to  withstand  a  gen- 
eral demurrer,  and  that  it  was  error  to  dis- 
miss the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


OSQ  Ga.  698) 

TURNER  et  al.  v.  STATE. 

(Sapnme  Court  of  Georgia.    March  11,  1913.) 

(Syllahui  Iv  the  OourtJ 

1.  Gbiminai.  Law  <f  922*)— TbiaI/— Iwstbuo- 
Tio'Ns— Necessity  fob  Requests. 

In  the  absence  of  a  proper  written  request, 
it  i«  not  cause  for  a  new  trial  that  the  court 
failed  to  Instruct  the  jury  upon  the  rule  of  law 
respecting  the  credibility  of  witnesses.  Lewis 
V.  State.  125  Ga.  48.  53  S.  E.  816;  Lewis  v. 
State,  129  Ga.  731,  59  S.  E.  782. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2210-2218;  Dec  Dig.  § 
922.*] 

2.  Cbimtnal  Law  (|  829*)— TbiaI/— Instbttc- 
TioNS— Requests  fob  Instbuctions  Ax- 
beady  Given. 

The  court  charged  the  jury  on  the  subject 
of  their  duty  to  acquit  the  defendants,  or  such 
of  them  as  to  whom  the  evidence  failed  to  show 
guilt  beyond  a  reasonable  doubt,  as  clearly  and 
as  distinctly-  as  was  stated  in  the  written  re- 
quest Where  the  court  has  fairly  and  fully  in- 
structed the  Jury  on  a  given  subject,  it  is  not 
error  to  deny  requests  to  charge  on  that  sub- 
ject, varying  from  the  charge  only  in  the  mode 
of  expression,  and  not  In  substance.  Perdue  v. 
State,  126  Ga.  112,  54  S.  Ew  820. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2011 ;    Dec.  Dig.  §  829.*] 

3.  HoMicioE  (i  280*)  —  Instbuctions  —  Pbb- 

SUMPTIONS  ANO  BXTBOEN  OF  PBOOF. 

It .  was  not  error  to  ^ve  the  following 
charge :  "I  charge  you  In  this  connection  that, 
where  a  homicide  is  shown  to  have  been  com- 
mitted, the  law  presumes  that  the  homicide  was 
malicious,  and  ft  devolves  on  the  defendant  to 
show  justification,  or  mitigation,  or  excuse,  on- 
less  the  evidence  adduced  against  him  shows 
such  justification,  or  mitigation^  or  excuse,  or 
unless  the  circumstances  connected  with  the 
homicide,  if  a  homicide  is  shown  to  have  been 
committed,   shows   justification,   or   mitigation. 


or  excuse.**    Mann  ▼.  State,  124  Oa.  700,  S3  S. 
B.  324,  4  L.  R.  A.  <N.  S.)  934. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  (§  686-591;    Dec  Dig.  (  286.*] 

4.   SUFFICIENOT     OF     BVinENOB— NxW      TbIAI* 

Refused. 

The  evidence  was  snfBclent  to  show  con- 
cert of  action  with  the  actual  slayer,  who  was 
jointly  tried  with  the  plaintiffs  in  error,  and 
that  the  homicide  was  murder.  The  court  did 
not  abuse  its  discretion  in  refusing  a  new  triaL 

Error  from  Superior  Court,  Morgan  Conn- 
ty;  Jas.  B.  Park,  Judge. 

Hal  Turner  and  others  .were  convicted  of 
homicide,  and  bring  error.    Affirmed. 

Middlebrooks  ft  Hurras  and  WiUiford  ft 
Lambert,  all  of  Madison,  for  plaintiffs  in  »r- 
ror.  Jos.  E.  Pottle,  SoL  Oen.,  of  MiUedge- 
vllle,  and  T.  8.  Felder,  Atty.  Gen.,  for  the 
State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BEXDK,  J^  absent  on 
account  of  sickness. 


02  Qa.  App.  535) 

HUDSON  ▼.  STATE.     (No.  4,457.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(Syllalua  hy  the  Court.) 

Master  and  Sebvant  (§  67*)— Contract  of 
Employment  —  Advances  Frauditlentlt 
Obtained. 

The  decision  in  this  case  is  controlled  by 

the  ruling  in  Mulkey  v.  State,  1  Ga.  App.  521, 

57  S.  E.  1022. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  75.    Dec.  Dig.  i  Q7*] 

Etror  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

Jule  Hudson  was  convicted  of  obtaining 
money  under  contract  of  employment  with 
intent  to  defraud,  and  brings  error.  Re- 
versed. 

T.  M.  Hunt,  of  Sparta,  for  plaintiff  in  «r- 
ror.  K  Lw  Merritt,  Sol.,  of  Sparta,  for  the 
States 

RUSSELL,  J.  The  evidence  fails  to  dis- 
close that  the  accused  had  any  fraudulent  in- 
tent at  the  time  the  advancement  was  made 
to  him  on  the  original  contract,  or  was  ac- 
tuated by  a  fraudulent  intent  at  the  time  he 
obtained  the  $1  and  the  5  cents  for  a  package 
of  tobacco,  for  obtaining  which  he  was  con- 
victed. 

According  to  the  testimony  of  the  prose- 
cutor, the  defendant  had  worked  with  liim 
nearly  four  months,  and  the  advance  of  $1.05 
was  made  in  response  to  and  as  a  partial 
and  conciliatory  concession  on  the  part  of 
the  employer  to  a  request  for  an  advance  of 
$10.80,  and  the  $1  in  money  and  the  later  5 
cents  for  tobacco  were  both  furnished  to 
the  accused  after  his  declaration  that,  if  he 
had  to  wait  for  the  $10.80,  he  was  going  to 
quit  The  prosecutor  need  not  have  made 
the  advance  for  the  procuring  of  which  the 
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defendant  was  convicted,  for  the  defendant's 
open  declaration  of  his  Intention  to  qnit  was 
made  "before,  and  not  after,  tbe  advancement 
of  the  $1.05.  The  employer  risked  the  chance 
of  the  defendant's  changing  his  mind,  and 
his  loss  resulted  from  taking  this  risk,  and 
not  from  any  secret  designing  or  fraudulent 
act  of  the  accused.  An  Intent  to  defraud  must 
be  concealed  from  the  person  whom  it  is 
sought  to  defraud;  for,  If  he  Is  conscious 
that  there  Is  an  attempt  to  perpetrate  a  fraud 
upon  him,  and  consents  (though  he  may  be 
wronged),  he  is  not  defrauded. 
Judgment  raveised. 


(12  Cku  App.  637) 

AliBANY  MILL  StJPPLY   00.   v.   UNITED 
ROOFING  &  MFG.  CO.     (No.  4,559.) 

(Court  of  Appeals  of  Georgia.    April  2,  1918.) 

(ByUahut  hy  the  OonrtJ 

Salbb  (§§  343,  344*)  —  Selection  of  Pub- 
OHABE&— Right  of  Vendor  to  Stobe  Goods. 
That  part  of  section  4131  of  the  Civil  Code 
of  1910  which  provides,  as  one  of  die  remedies 
of  the  vendor,  where  a  purchaser  refuses  to 
take  and  pay  for  goods  bought,  that  "he  may 
store  or  retain  the  proper^  for  the  vendee 
and  sue  him  for  the  entire  price"  is  not  appli- 
cable where  the  contract  allows  the  purchaser 
to  select  from  different  kinds  of  goods  specified 
therein,  and  no  selection  has  been  made  by 
him.  Where  the  purchaser  refuses  to  make  a 
selection,  the  seller  cannot  make  the  selection 
for  him,  and,  on  his  refusal  to  pay,  sue  him 
for  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  n  947-955 ;   Dec.  Dig.  ||  343,  344.*] 

Error  from  City  Conrt  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  the  United  Roofing  &  Mannfac- 
taring  Company  against  the  Albany  Mill 
Supply  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Mann  ft  Milner,  of  Albany,  for  plaintiff  in 
error.  Peacock  &  Gardner,  of  Camilla,  for 
defendant  in  error. 

HILL,  C.  J.  The  United  Roofing  &  Manu- 
facturing Company  sued  the  Albany  Mill 
Supply  Company  for  the  contract  price  of 
three  car  loads  of  Congo  roofing,  which  it 
alleged  the  defendant  had  contracted  to  pur- 
chase from  the  plaintiff  under  the  terms  of 
a  written  contract,  but  had  refused  to  take 
and  pay^for.  The  contract  (a  copy  of  which  is 
attached  to  the  petition)  stipulates  that  the  de- 
fendant agrees  to  purchase  ''three  minimum 
car  loads  of  Congo  roofing  during  the  life  of 
this  contract,"  in  consideration  of  which  the 
plaintiff  agrees  to  give  the  defendant  the  ex- 
clusive sale  of  Congo  roofing  in  Albany,  Ga., 
and  that  the  plaintiff  agrees  "to  ship  the 
three  car  loads  which  you  [the  Albany  Mill 
8upi4y  Company]  will  order  at  the  special 
agency  prices  as  follows:"  specifying  four 
kinda  of  Congo  roofing  at  different  prices. 
It  is  further  stipulated  that  the  contract  is 


to  be  for  the  calendar  year  1911,  subject  to 
six  months  extension,  should  it  be  found  that 
three  car  loads  could  not  be  ordered  within 
the  year.  The  suit  was  filed  in  September, 
1912.  In  the  petition  it  is  alleged  that  the 
plaintiff  "has  stored  and  now  retains  for'* 
the  defendant  three  car  loads  of  Congo  roof- 
ing of  a  stated  value  (the  amount  sued  for), 
"as  per  itemized  statement"  attached  to  the 
petition;  "the  Congo  roofing  contained  in 
said  statement  being  a  duplicate  of  car  load 
of  Congo  roofing  which  was  shipped  to"  the  de- 
fendant by  the  plaintiff  on  a  given  date  prior 
to  the  contract  The  roofing  specified  in  this 
itemized  statement  was  of  different  isinds 
and  prices  specified  in  the  contract.  It  Is 
not  alleged  that  any  selection  of  roofing 
was  made  by  the  defendant  The  defendant 
demurred  generally  to  the  petition,  and  de- 
murred specially  to  the  paragraph  containing 
the  allegation  as  to  the  storing  and  retention 
of  the  three  car  loads  for  the  defendant* 
because  it  was  not  alleged  how,  why,  and 
under  what  authority  they  were  stored.  The 
case  came  to  this  court  on  exceptions  to  the 
overruling  of  the  demurrer. 

We  think  that  the  court  erred  in  overrul* 
ing  the  demurrer.  There  was  no  identifica- 
tion of  the  thing  sold,  to  wit,  the  kind  of 
Congo  roofing.  Under  the  contract,  the  de- 
fendant had  the  right  to  select  one  or  more 
of  four  kinds,  and  the  plaintiff  could  not 
arbitrarily  make  the  selection  for  him  on 
his  refusal  to  order  or  take  any  of  the  roof- 
ing, and  store  or  retain  for  him  the  roof- 
ing S4)  selected,  and  sue  him  for  the  price. 
It  is  elementary  law  that,  to  constitute  a 
contract  of  sale,  there  must  be  an  identifica- 
tion of  the  thing  sold,  an  agreement  as  to  the 
price  to  be  paid,  and  the  consent  of  both 
parties.  Civil  Code  1910,  (  4106.  That  part 
of  section  4131  of  the  Civil  Code  of  1910  on 
which  the  plaintiff  bases  this  suit,  and  which 
provides,  as  one  of  the  remedies  of  the  ven- 
dor, where  a  purchaser  refuses  to  take  and 
pay  for  goods  bought,  that  "he  may  store 
or  retain  the  property  for  the  vendee  and 
sue  him  for  the  entire  price,"  is  not  applica- 
ble where  the  contract  allows  the  purchaser 
to  select  from  different  kinds  of  goods  speci- 
fied therein,  and  no  selection  has  been  made 
by  him. 

Judgment  reversed. 

(12  Oa.  App.  667) 

RUSSE3LL  V.  STATE.     (No.  4,639.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(8yllalu§  hy  the  Court.) 

1.  Weapons   (§  17*)— Cabbyinq  Weapons- 
License. 

On  the  trial  of  one  charged  with  a  viola- 
tion of  the  act  of  1910  as  to  carrying  a  pistol 
without  a  license  (Acts  1910,  p.  134),  the  state 
makes  out  a  prima  facie  case  of  guilt  when,  it 
proves  that  the  accused  carried  a  pistol  on  his 
person,  or  had  manual  possession  of  a  pistol. 
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not  at  his  home  or  place  of  basiness.  The 
burden  is  on  the  accused  to  show  that  he  had  a 
license  as  required  by  the  act,  or  to  show  that 
be  was  within  a  class  to  which  the  act  does 
not  apply.  Blocker  y.  State,  12  Ga.  App.  81, 
76  S.  E.  784. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  |§  20,  22-^;    Dec.  Dig.  (  17.*] 

2.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  verdict 
is  supported  by  the  evidence. 

Error  from  Superior  Oourt,  Hart  Comity; 
D.  W.  Meadow,  Judge.' 

R.  L.  Russell  was  convicted  of  carrying  a 
pistol  without  a  license,  and  brings  error. 
Affirmed. 

A.  A.  McCurry  and  W.  L.  Hodges,  both  of 
Hartwell,  for  plaintiff  in  error.  Tbos.  J. 
Brown,  Sol.  Gen.,  of  E}lberton,  for  the  State. 

HILL»  O.  J.    Judgment  affirmed. 


(12  Oa.  App.  662) 

HARRISON  V.  STATE.     (No.  4,63L) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(Syllahua  ly  ihs  Court.) 

1.   ROBBEBT    (§    27*)'lN8TBV0TI0N»— iRTna- 
OATION. 

The  indictment  charged  robbery  by  force 
and  intimidation;  the  evidence  proved  robbery 
by  intimidation^  the  trial  judge,  in  his  charge 
to  the  jury,  denned  both  kinds  of  robbery,  spe- 
cifically telling  the  jury  that  in  the  present  case 
the  crune  was  claimed  by  the  state  to  be  rob- 
bery by  intimidation;  the  verdict  was  for  rob- 
bery by  intimidation.  Held  no  error,  as  the 
jury  could  not  have  been  misled.  The  case  of 
Grant  v.  State,  125  Ga.  259,  54  S.  E.  191,  re- 
lied upon  by  the  plaintiff  in  error,  is  distin- 
guished from  the  instant  case  on  the  facts,  as 
well  as  the  charge  given,  which  was  objected 
to.  In  that  case  the  charge  defined  robbery  by 
force  alone,  while  the  evidence  showed  robbery 
by  intimidation. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig,  §i  38-40;  Dec.  Dig.  |  27.»] 

2.  Sufficiency  of  Evidencb. 

The  evidence  fully  supports  the  verdict, 
and  no  error  of  law  appears. 

ESrror  from  Superior  Oourt,  E*alton  Coun- 
ty;  Lu  S.  Roan,  Judge. 

Hollis  Harrison  was  convicted  of  robbery, 
and  brings  error.    Affirmed. 

Munday  &  Comwell,  of  Atlanta,  for  plain- 
tiff In  error.  Hugh  M.  Dorsey,  SoL  Gen.,  of 
Atlanta,  for  the  State. 

HILL,  C  J.    Judgment  affirmed. 


(12  Qa.  App.  662) 

GUTTON  V.  STATE.    (No.  4,652.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(Syllahtu  hy  the  Court.) 

Ekbbzzlemsnt   ({   30*)    —   Laucent   Afixb 
Tbust^In  DicTMENT— Sufficiency. 

This  being  an  indictment  for  larceny  after 
trust,  under  Pen.  Code  1910,  §§  192,  194,  in 
which  there  was  no  allegation  as  to  the  owner- 
ship of  the  property  alleged  to  have  been  in- 


trusted to  and  converted  by  the  accused,  a  de- 
murrer to  the  indictment  because  of  tiiis  omis- 
sion should  have  been  sustained.  Norfleet  v. 
State,  9  Ga.  App.  853,  72  S.  E.  447. 

[Ed.  Note. — For  other  cases,  see  E^mbesile- 
ment,  Cent  Dig.  fi  44,  45 ;   Dec  Dig.  (  30.*] 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Tom  Guyton  was  convicted  for  larceny 
after  trust,  and  brings  error.    Reversed. 

Burch  ft  Burch,  of  Dublin,  for  plaintilf 
in  error.  Geo.  B.  Davis,  SoL,  of  Dublin,  for 
the  State. 

HILL,  0.  J.    Judgment  reversed. 


(12  GkL  App.  6«&) 
DAVENPORT  v.  STATE.     (Na  4,68a) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(SyllahuM  hy  the  Oourt.) 

CannNAL  Law  (J  1166*)— Habmubss  Bbbor 
— Revusax  or  Continuance. 

There  was  no  abuse  of  discretion  in  over- 
ruling the  motion  for  a  continuance;  it  not 
appearing  that  the  absent  witness  whose  tes- 
timony was  desired  was  with  the  accused  at 
the  time  the  sale  of  intoxicating  liquor  took 
place.  According  to  the  showing  made,  the 
witness  would  have  testified,  at  most,  that  he 
was  only  with  the  accused  a  part  of  the  day, 
and  that  no  sale  took  place  in  his  presence. 
There  were  other  witnesses  in  court  who  it 
was  admitted  would  testify  to  the  same  facts 
as  the  absent  witness.  The  guilt  of  the  accus- 
ed was  clearly  established,  and  the  testimony 
introduced  in  his  behalf  was  mainly  negative 
in  character  and  not  inconsistent  with  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {(  3100-8102,  8107-^113;  Dec 
Dig.  I  1166.*] 

Error  from  City  Court  of  La  Grange; 
Frank '  Harwell,  Judge. 

Clem  Davenport  was  convicted  of  unlaw- 
fully selling  intoxicating  liquor,  and  be 
brings  error.    Afl^med. 

M.  U.  Mooty,  of  La  Grange,  for  plaintiff 
in  error.    Henry  Reeves,  Sol.,  of  La  Grange, 

for  the  State. 

POTTLE,  J.    Jadgment  affirmed. 


OS  Oa.  App.  6SS) 
FRYER  ▼.  STATS.     (No.  4,333.) 
(Court  of  Appeals  of  Georgia.    April  2,  1918.) 

(Syllahus  hy  the  Court.) 


1.  Criminal  Law  (§{  915,  1050*)— Appeal- 
Exceptions  Below— Bill  of  Exceptions- 
New  Trial— Grounds. 

The  merits  of  the  ruling  of  the  coart  be- 
low upon  the  demurrer  cannot  be  considered, 
because  no  exception  pendente  lite  was  filed  at 
the  time  of  the  ruling,  and  the  bill  of  excep- 
tions was  certified  several  months  thereafter, 
(a)  Error  in  a  ruling  npon  a  demurrer  can- 
not properly  be  made  a  ground  of  a  motion  for 
a  new  trial,  but  should  be  taken  advantage  of 
by  direct  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2162-2168,  2666,  d868»  2660; 
Dec.  Dig.  i§  915,  1050.*] 
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2.  CBiiaNAZ.  Law  (J  1129*) —Appeal  — As- 

gJGNMBWT     OF     BBBOB— OONSTBUCTION     AND 
BkTFBOT. 

An  aBsi^nment  of  error  to  the  effect  that 
the  verdict  is  contrary  to  certain  instructions 
of  the  court  amounts  to  nothing  more  than  a 
general  assignment  of  error  that  the  verdict 
ia  contrary  to  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2954-2964;  Dec  Dig.  S 
1129.*] 

3.  FOBGXBT  ((  44*)— SUTFICIENCT  OT  EVI- 
DBNCK. 

The  evidence  as  to  whether  the  notes  were 
forged  or  genuine  was  in  conflict,  hut  the  evi- 
dence in  behalf  of  the  state  was  sufficient  to 
authorize  a  finding  that  Uiose  whose  names 
purported  to  be  signed  to  the  notes  had  nei- 
ther signed  then  nor  authorised  their  execu- 
tion; and  though  the  defendant  did  not  in  per- 
son deliver  to  the  bank  tiie  forged  notes  al- 
leged to  have  been  uttered  and  published  by 
him  as  true,  the  circumstances  in  proof  were 
sufficient  to  authorize  the  conclusion  that  he 
either  transmitted  them  or  caused  them  to  be 
transmitted  to  the  bank.  The  jury  had  a 
right  to  prefer  the  testimony  in  behalf  of  the 
state;  and,  giving  the  state's  evidence  this 
preference,  the  circumstances  adduced  are  in- 
consistent with  the  theory  of  innocence. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent.  Dig.  §1  117-121;    Dec.  Dig.  |  44.*] 

4.  Cbiminal   Law    (S    1178*)— Appeal   and 

EBBOB— ASSIONICBNTS  OF  EBBOB— ABANDON- 
MENT. 

The  remaining  assignments  of  error,  not 
being  argued  in  the  briefs,  must  be  treated  as 
abandoned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {(  3011-3013;  Dec.  Dig.  f 
117a*] 

Error  from  Superior  Court,  Meriwether 
County;  R.  W.  E^eeman,  Judge. 

J.  O.  Fryer  was  convicted  of  forgery,  and 
he  brings  error.    Affirmed. 

M'Laughlin  ft  Jones,  of  Greenville,  and 
J.  J.  Bull  ft  Son,  of  Oglethorpe,  for  plalntifT 
In  error.  J.  R.  Terrell,  Sol.  Gen.,  of  Green- 
ville, for  the  State. 

RUSSELL,  J.  [1]  In  approving  the  bill 
of  exceptions,  the  trial  judge  certified  that  no 
exceptions  pendente  lite  were  filed  to  the 
rulings  upon  the  demurrers  to  the  indictment 
The  court  passed  upon  the  demurrers  in  Feb- 
ruary, and  the  bill  of  exceptions  was  not 
certified  until  July  2,  1912,  and  therefore 
the  Judgment  upon  the  demurrers  cannot  be 
considered  by  this  court.  Wheeler  v.  State, 
4  Ga.  App.  825,  61  S.  E.  409;  Sconyers  v. 
State,  6  Ga.  App.  804,  65  S.  E.  814.  Where 
error  in  ruling  upon  a  demurrer  in  a  crim- 
inal case  is  not  made  the  ground  of  special 
exception  preserved  pendente  lite,  but  Is  com-' 
plained  of  in  a  bill  of  exceptions  sued  out 
upon  the  case  as  a  whole  after  verdict,  the 
bill  of  exceptions  must  be  certified  within 
20  days  from  the  ruling  of  which  complaint 
is  made.  The  plaintiff  in  error  seeks  to  pre- 
sent the  ruling  of  the  court  upon  the  demur- 
rer as  a  ground  of  his  motion  for  new  trial. 
Of  course,  under  the  uniform  rulings  of  the 
Supreme  C6urt,  as  well  as  of  this  court,  a  rul- 


ing upon  a  demurrer  cannot  properly  be  pre- 
sented for  consideration  in  a  motion  for  new 
trial.  Mayor  and  Council  of  Dublin  v.  Dud- 
ley, 2  Ga.  App.  762,  69  S.  B.  84;  Wheeler  t. 
State,  supra. 

[2]  2.  In  the  motion  for  a  new  trial  com- 
plaint is  made  that  the  verdict  is  contrary 
to  the  charge  of  the  court  in  several  particu- 
lars. Of  course,  such  assignment  raises  only 
the  question  whether  the  verdict  is  for  any 
reason  contrary  to  law. 

[8]  8.  According  to  the  testimony  in  behalf 
of  the  defendant,  the  notes  were  genuine, 
and  were  forwarded  to  the  bank  by  the 
defendant's  sister,  at  the  request  of  his 
mother,  to  whom  the  money  accruing  from 
the  original  note  had  been  paid.  If  the  testi- 
mony in  behalf  of  the  defendant  had  been 
credited  by  the  jury,  he  could  not  have  been 
convicted  upon  any  theory.  However,  the 
credibility  of  witnesses  is  a  matter  ax* 
clusively  for  the  Jury.  According  to  the 
testimony  of  each  of  the  parties  whose  names 
purported  to  have  been  signed  to  the  several 
notes  sent  to  the  bank  as  collateral,  all  of 
the  notes  were  forgeries.  Each  of  the  pur- 
ported makers  swore  that  he  neither  signed 
the  note  himself  nor  authorized  any  one 
to  sign  it  for  him.  Assuming  the  notes  to  be 
forgeries,  as  the  Jury,  from  the  evidence  in 
behalf  of  the  state,  had  the  right  to  do,  the 
conclusion  from  the  circumstances  is  irre- 
sistible that  the  defendant,  in  pursuance 
of  his  prior  agreement  with  the  bank  to  fur- 
nish notes  as  collateral  from  these  very  par- 
ties, either  mailed  them  himself  or  procured 
their  transmission.  In  other  words,  whoever 
mailed  these  notes  mailed  them  at  his  re- 
quest, and  as  his  agent  The  testimony  of 
the  defendant's  sister  is  positive  that  she 
mailed  them,  and  that  the  accused  knew 
nothing  of  it;  but  she  testified,  also  that 
she  saw  the  notes  signed  by  the  several  al- 
leged makers.  If  the  Jury  found  she  had 
testified  falsely  in  one  respect,  it  was  within 
their  power  to  disbelieve  her  altogether.  If 
the  Jury  discredited  the  testimony  in  behalf 
of  the  defendant,  as  manifestly  they  did, 
then  the  evidence,  direct  and  circumstantial, 
in  behalf  of  the  state,  is  ample  to  support 
the  conclusion  of  the  defendant's  guilt,  and 
is  inconsistent  with  any  other  theory. 

[4]  The  remaining  assignments  of  error, 
not  being  argued  in  the  briefs^  muat  be 
treated  as  abandoned. 

Judgment  affirmed. 

(12  Oft.  App.  686) 
PLATT  T.  STATB.     (No.  4,487.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(SyllahuM  hy  the  Court.) 

MaNBLAUO  HTEB. 

Neither  under  the  evidence  for  the  stnto 
nor  in  the  prisoner's  statement  was  there  any 
theory  upon  which  a  verdict  for  voluntary  man- 
slaughter could  be  sustained. 
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Error  from  Superior  Court,  Thomas  Coun- 
ty;  W.  B.  T^homas,  Judge. 

Paul  Piatt  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 

W.  H.  Hammond,  Louis  Moore,  and  Ros- 
coe  liuke,  all  of  Thomasville,  for  plaintiff  in 
error.  J.  A.  Wilkes,  SoL  Gen.,  of  Moultrie, 
for  the  State. 

RUSSELL^  J.    Judgment  reversed* 


(12  Oa.  App.  674) 

CARGILL  V.   STATE.     (No.  4,697.) 

.(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(8yllalu9  hy  the  Oonrt.) 

1.  HoiaoiDB    (i   190*)— AsaAUU?   witb   In- 
tbjNt  to  Kill->Evid£nce. 

There  being  no  evidence  that  the  person 
shot  made  any  assault  upon  the  person  shoot- 
hig,  it  was  not  error,  in  the  trial  of  the  lat- 
ter for  assault  with  intent  to  murder,  to  repel 
evidence  of  nncommunicated  threats  against 
the  accused,  made  by  the  other  party  pnor  to 
the  difficulty.  McKinney  ▼.  Carmack,  119  Ga. 
467,  46  S.  E.  719;  Rouse  ▼.  State,  135  Gku 
227,  69  S.  E.  180. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |§  399-113;   Dec  Dig.  <  190.*] 

2.  CanaNAx  Law    (|  923*)  —  Grantino  of 

Ml8TBIAI/-^B0UNDB— DiLIGENCB. 

Before  a  mistrial  will  be  ordered,  after 
evidence  has  been  introduced,  on  the  ground 
that  two  of  the  jurors  were  members  of  the 
grand  juiy  which  found  the  indictment,  it 
must  appear  that  the  accused  and  his  counsel 
could  not  have  discovered  this  fact  by  the  ex- 
ercise of  ordinary  diligence.  It  not  appear- 
ing in  the  present  case  that  the  fact  that  two 
of  the  members  of  the  jury  were  on  the  grand 
jury  which  found  the  indictment  could  not  have 
been  discovered  by  an  examination  of  the  list 
of  grand  jurors  appearing  thereon,  and  no  rea- 
son being  shown  why  this  was  not  done,  it  was 
not  erroneous  to  refuse  to  declare  a  mistrial 
after  the  evidence  had  been  introduced.  Jones 
V.  State,  95  Ga.  497,  20  S.  B.  211;  Britt  v. 
State,  112  Ga.  583,  37  S.  B.  886;  Sapp  v. 
State,  116  Ga.  182,  42  S.  B.  410;  Massey  ▼. 
State,  124  Ga.  24,  62  S.  B.  7& 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2225-2237;  Dec;  Dig.  { 
923.*] 

8.  Verdict  SusTAiiqED. 

The  evidence  fully  authorized  the  verdict 

Error  from  Superior  Court,  Thomas  Coun- 
ty; W.  B.  Thomas,'  Judge. 

W.  M.  Cargill  was  convicted  of  aasanlt 
with  intent  to  murder,  and  he  brings  error. 
Affirmed* 

Fondren  Mitchell,  of  Thomasville,  for 
plaintiff  in  error.  J.  A.  Wilkes,  SoL  (Sen.,  of 
Moultrie,  for  the  State. 

POTTLB,  J.   Judgment  affirmed. 


(12  Ga.  App.  563^ 

PHILLIPS  V.  STATE.     (No.  4.663.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

{SyllalM  hy  ike  Court.) 

Cbiminax.  Law  (§  814*)—Iwstbuctiow— Evi- 
dence. 

There  was  direct  evidence  that  whisky  wag 
delivered  by  an  agent  of  the  accused.  Whether 
a  sale  was  intended  or  consummated  depended 
upon  circumstantial  evidence.  It  was,  there- 
fore, not  error  to  charge  the  law  relating  to 
both  direct  and  circumstantial  evidence,  xhe 
conviction  was  warranted. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  M  1821,  1833,  1S39,  ISUO. 
1SG5,  1883,  1890,  1924,  1979-1985,  19S7;  Dec 
Dig.  {  814.*] 

Error  from  City  Court  of  Jefferson ;  G.  A. 
Johns,  Judge. 

Sing  Phillips  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  he  brings  er- 
ror.   Affirmed. 

Bay  ft  Ray,  of  Jefferson,  for  plaintiff  in 
error.  P.  Cooley,  Sol.,  of  Jefferson,  for  the 
State. 

POTTLB,  J.    Judgm^t  affirmed. 

«     (U  Oa.  App.  550) 

RANDALL  v.   DANIBL.      (No.   4,582.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913w) 

(8yUahu§  hy  the  Court,) 

1.  Husband  and  Wife  (8  82*)— Contbacts— 
Sbbvices— Right  of  Husband. 

Where  one  employed  as  a  cropper  left 
without  having  made  the  crop,  and  his  wife 
thereupon,  wiui  the  knowledge  and  consent  of 
the  landlord,  worked  with  her  minor  children 
and  carried  out  the  contract  and  made  the 
crop,  the  landlord  could  not,  after  having  ac- 
cepted the  wife's  services,  refuse  to  settle 
with  her,  on  the  ground  that  his  contract  was 
made  with  her  husband,  and  that,  under  the 
law,  the  husband  was  entitled  to  the  services 
of  his  wife.  Besides,  there  was  evidence  that 
the  contract  was  originally  made  by  the  land- 
lord with  both  husband  and  wife  as  croppers. 
[Ed.  Note.~For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {{  322,  324;  Dec  Dig.  I 
82.*] 

2.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidenes 
supports  the  verdict 

Error  from  City  Ck>nrt  of  ReldsvUle;  B.  CL 
Collins,  Judge. 

Action  by  Emma  Daniel  against  Mrs.  F.  VL 
Randall.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

H.  H«  Elders,  of  ReldsvHle,  for  plaintiff  in 
error.  H.  C.  Beasley,  of  ReidsviUe,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  affirmed* 


*For  otber  cases  see  same  tople  and  leetlon  NUMBVR  In  Dee.  Dig.  A  Am.  Die.  Kej-No.  Series  &  Rep'r  Indexi 


N.CJ 


STATE  V.  GRAY 


833 


0S2  N.  a  «08) 

STATE  T.  GRiAY. 

(Supreme  Court  of  North  Carolina.     April  % 

1913.) 

1.  HoMiciDS    (I    800*)— iNSTBUcnoNs— Self- 
Defense. 

Accused's  evidence  showed  that  he  was 
awakened  at  night  by  his  familj,  and  told  that 
men  were  trying  to  get  into  the  house,  and  that 
decedent  and  three  others  were  at  the  door,  and 
decedent  fired  the  pistol  as  accused  went  to  the 
door,  and  said  he  was  going  into  the  house  and 
threatened  to  shoot  accused,  and '  persisted  in 
attempts  to  enter  when  told  to  leave  the  prem- 
ises, kicking  at  the  door  and  cursing  defendant, 
and  breaking  the  window  glass,  and  that,  as  he 
was  raising  his  foot  to  kick  another  window  out, 
accused  opened  the  door  and  shot  him.  Ac- 
cused requested  a  charge  that,  if  he  shot  deced- 
ent while  the  latter  was  manifestly  intending 
and  endeavoring  in  a  violent  manner  to  enter 
the  habitation  of  defendant  for  the  purpose  of 
assaulting  him  or  any  member  of  his  family, 
the  killing  would  be  justifiable.  Held,  that  the 
requested  charge  should  have  been  given,  and  it 
was  error  to  modify  it  by  stating  that  it  was  the 
law  of  the  case  only  if  the  jury  found  that  one 
of  the  men  outside  was  armed  with  a  pistol. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  614,  616-620,  622-630;  Dec  Dig. 
i  300.*] 

2.  HoiaciDB  (li  100,  122,  123*)  —  Sklf-Db- 

FBNSK. 

One  may  "kill  in  defense  of  himsell^   Uil 
family,  or  his  home  if  he  has  reasonable  ground 
for  believing  it  to  be  necessary  to  protect  the 
life  of  himself  or  family,  or  to  prevent  great 
bodily  harm  to  them. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  {S  138,  139,  177-181,  182,  183 ;  Dec. 
Dig.  §§  109,  122,  123.*] 

Appeal  from  Superior  Court,  tJnlon  Coun- 
ty;   Peebles,  Judge. 

Moore  Gray  was  convicted  of  manslaugh- 
ter, and  appeals.  Beversed,  and  new  trial 
ordered. 

This  was  an  indictment  for  murder.  At 
the  commencement  of  the  trial,  the  solicitor 
stated  that  be  would  not  ask  for  a  verdict  of 
murder  In  the  first  degree,  but  for  murder 
in  the  second  degree  or  manslaughter,  as 
the  Jury  might  find  the  facts  to  be.  The  de- 
fendant admitted  killing  the  deceased  with 
a  deadly  weapon,  but  pleaded  that  the  kill- 
ing was  done  in  the  necessary  defense  of 
himself,  his  family,  and  his  habitation. 

The  defendant  testified  in  his  own  behalf 
as  follows:  "My  name  is  J.  Moore  Gray. 
I  am  57  years  old.  I  am  the  defendant  in 
this  case.  Deceased  was  killed  at  my  house 
on  the  night  of  Saturday,  September  28th. 
I  had  been  at  work  that  day  at  Mr.  Myer's 
lumber  shop.  I  went  home  about  dark,  and 
went  to  bed  between  9  and  10  o'clock.  My 
wife,  my  two  daughters,  Mhinie  Gray  and 
Ethel  Knight,  were  there.  My  two  little 
girls,  Belle  and  Lila,  five  and  seven  years 
old,  were  there.  Mr.  William  Tarlton  was 
there,  too.  He  had  come  to  call  on  my 
daughter  Minnie.  Deceased  and  three  other 
men  came  to  my  door  between  U  and  12 
o'clock.  I  have  since  learned  that  the  other 
three  men  were  Glenn  Wolfe,  Earl  Helms, 


and  John  West  They  came  to  the  door  and 
tried  to  get  in.  They  began  cursing  and 
kicking  at  the  door.  Minnie  came  and  woke 
me  up.  She  said  get  up,  that  there  were 
some  men  trying  to  break  in.  I  got  up  and 
started  to  the  door.  I  could  see  deceased 
through  the  glass  of  the  front  door.  He  was 
taller  than  the  rest,  and  had  a  rag  tied 
around  his  head.  As  I  stepped  out  into  the 
hall,  I  saw  the  flash  of  a  pistol,  and  heard 
it  shoot  Deceased  shot  the  pistol.  I  could 
see  it  in  his  band.  I  went  to  the  door,  and 
told  the  men  to  leave.  I  had  no  gun  at  that 
time.  Deceased  said  he  was  coming  in.  I 
said,  'Go  on  away.'  He  said,  'Stick  your  cAd 
soap  gourd  out  here,  and  I'll  put  light  holes 

through  it'     He  said,  *G d —  you,  I'm 

coming  in  there  after  you.'  He  had  been 
kicking  at  the  door.  He  was  out  there  curs- 
ing.    He  said,  'I'm  coming  in  at  the  G 

d —  window.'  He  ran  towards  the  window 
in  direction  of  Charlotte,  and  I  heard  glass 
fall.  Some  of  my  folks  pushed  bed  against 
window.  ^  He  said,  *G —  d —  you,  you  have 
darkened  that  hole,  but  I'll  come  in  another.' 
He  then  started  towards  the  other  window — 
the  one  towards  Monroe.  As  he  passed  the 
front  door,  he  kicked  it  •!  had  stepped 
back,  and  got  my  shotgun  when  he  went  to 
kick  out  the  window  towards  Charlotte.  He 
then  went  to  the  other  window  (toward? 
Monroe),  and  was  raising  his  foot  to  kick  it 
out,  and  I  threw  up  my  gun  and  shQt  .1 
didn't  take  aim.  I  cracked  front  door  open 
to  shoot  He  was  cursing  and  raising  his 
foot  to  kick  out  the  window  when  I  shot 
This  was  the  window  on  the  east  end  of 
porch.  I  had  no  ill  feeling  against  deceas- 
ed. I  did  not  know  him,  and  had  never 
seen  him  before.  I  shot  him  to  keep  him 
from  coming  in  my  house  and  killing  me 
He  was  out  there,  cursing  and  swearing  that 
he  was  coming  in,  and  was  agoing  to  shoot 
light  holes  through  my  head  if  I  poked 
it  out  There  were  three  other  men  with  him. 
My  little  children  were  crying  and  scream- 
ing. I  had  ordered  these  men  to  leave  a 
number  of  times.  I  asked  them  to  leave  be- 
fore I  got  the  gun.  I  was  afraid  they  would 
kill  me  or  some  of  my  folks,  or  do  us  some 
bad  harm.  I  was  not  mad  at  deceased.  I 
was  afraid  of  him  and  the  other  men  with 
him.  I  saw  four  men  standing  at  the  door 
when  I  got  up.  I  could  tell  deceased  was 
the  man  doing  the  cursing,  for  he  was  tall- 
er than  the  rest,  and  had  a  rag  tied  around 
his  head.  Deceased  was  not  running  wh^i 
I  shot  He  was  raising  his  foot  to  kick  out 
the  window.  I  did  not  shoot  deceased  be- 
cause I  was  mad.  I  was  too  scared  to  be 
mad.  After  I  shot  I  went  back  in  the 
front  room.  I  loaded  my  gun,  and  laid  it  on 
the  bed.  The  other  fellows  ran  when  I  shot, 
but  I  didn't  know  but  that  they  would  come 
back  and  try  to  do  something  to  me.  1 
have  never  been  in  court  before  in  my  life.'* 
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There  was  other  erldence  corroborating 
the  defendant,  and  evidence  on  the  part  of 
the  state  contradicting  him. 

The  defendant,  among  other  things,  re- 
quested his  honor  to  charge  the  jury  as  fol- 
lows: "If  the  jury  find  from  the  evidence 
that  the  defendant  shot  the  deceased  while 
the  deceased  was  manifestly  intending  atid 
endeavoring  in  a  violent  manner  to  enter  the 
habitation  of  defendant,  for  the  purpose  of 
assaulting  or  offering  personal  violence  to 
him,  or  to  any  member  of  his  family  being 
therein,  then  the  killing  would  be  justifiable, 
and  the  jury  should  find  the  defendant  not 
guilty."  "The  court  charges  you  that  when 
a  man  is  In  his  own  home,  and  has  done 
nothing  to  provoke  assault,  and  a  trespasser 
enters  upon  his  premises  with  a  high  hand, 
and  attempts  to  force  an  entrance  into  the 
house  in  such  a  manner  as  is  calculated  to 
lead  a  reasonably  prudent  man  to  believe 
that  he  or  some  member  of  his  family  is  in 
grave  danger  of  being  killed  or  receiving 
some  serious  bodily  harm,  the  law 'does  not 
require  such  householder  to  fiee  or  to  remain 
in  his  house  until  his  assailant  is  upon 
him,  but  he  may  open  his  door  and  shoot 
his  assailant,  if  such  course  is  apparently 
necessary  for  the  protection  of  himself  or 
family."  The  trial  judge  modified  this  in- 
struction by  adding  at  the  end  thereof  the 
following  words :  "But  the  jury  must  be  the 
judge  of  the  reasonableness  of  defendant's 
apprehension."  The  judge  also  stated  that 
the  instruction  as  modified  would  he  law  in 
this  case  only  in  the  event  that  the  jury 
should  find  that  one  of  the  men  outside  was 
armed  with  a  pistol-  To  this  limitation  of 
the  rule  by  the  judge  defendant  excepted. 
**The  court  charges  you  that  if  you  find  from 
the  evidence  that  the  deceased  came  with 
three  other  young  men  to  the  home  of  the  de- 
fendant, and  began  shooting  and  cursing  on 
the  porch  of  defendant's  house,  and  threaten- 
ed defendant  and  refused  to  leave  when  or- 
dered, and  was  attempting  with  violence  to 
force  an  entrance  into  defendant's  home, 
and  that  defendant  had  reasonable  grounds 
to  believe,  and  did  believe,  that  he  or  some 
member  of  his  family  was  in  danger  of  losing 
their  lives  or  suffering  great  bodily  harm  at 
the  hands  of  the  deceased,  then  defendant 
had  a  right  to  defend  his  house  even  to  the 
extent  of  taking  the  life  of  the  deceased; 
and,  if  you  further  find  from  the  evidence 
that  defendant  shot  deceased  believing  from 
the  surrounding  circumstances  and  the  con- 
duct of  deceased  that  it  was  necessary  to  do 
so  to  protect  himself  or  his  family,  then  you 
should  find  the  derfendant  not  guilty."  His 
honor  read  this  instruction  to  the  jury,  but 
i^ted  that  It  was  given  and  should  be  con- 
sidered by  the  jury  only  in  the  event  that 
they  should  find  that  one  of  the  men  on  the 
porch  was  armed  with  a  pistol.  **If  one 
was  not  armed  with  a  pistol,  you  should  not 
CQnMer   this;    for   the  court  charges  you 


thatf  if  one  was  not  armed  aoith  a  pistol, 
there  is  no  evidence  of  the  use  of  gentle 
m^eans  hy  defendant"  Defendant  excepted 
to  the  limitation  of  rule  stated  in  the  prayer 
by  the  remark  of  his  honor,  also  to  his  hon- 
or's statement  at  the  same  time  that  there 
was  no  evidence  of  the  use  of  gentle  means 
by   defendant. 

The  defendant  was  convicted  of  manslaugh- 
ter, and  was  sentenced  to  a  term  of  three 
years  in  the  state's  prison,  and  he  excepted 
and  appealed. 

J.  J.  Parker  and  W.  O.  Lemmond,  both  of 
Monroe,  for  appellant  Attorney  General 
Bickett  and  T.  H.  Calvert,  of  Raleigh,  for  the 
State. 

ALLiEN,  J.  If  the  evidence  of  the  defend- 
ant is  true,  he  was  awakened  by  his  daughter 
between  11  and  12  o'clock  at  night,  and  was 
told  that  there  were  some  men  outside  try- 
ing to  break  In  his  home;  he  did  not  know 
the  deceased;  his  wife  and  chUdren  were 
in  the  house;  the  deceased  and  three  other 
men  were  outside;  as  the  defendant  went 
to  the  door,  the  deceased  fired  a  pistol ;  the 
deceased  said  he  was  going  in  the  house,  and 
threatened  to  shoot  the  defendant;  he  was 
told  to  leave,  but  persisted  in  his  conduct; 
the  children  of  the  defendant  were  crying  and 
screaming;  the  deceased  had  been  kicking 
at  the  door  and  cursing  the  defendant,  and 
said  he  was  going  in  after  him;  he  ran  to 
the  window,  and  said  he  was  going  in  at  the 
G —  d —  window ;  he  broke  the  glass  in  the 
window,  and,  when  some  member  of  the  fam- 
ily pushed  a  bed  in  front  of  that  window,  he 
ran  to  another  window,  and  as  he  was  rais- 
ing his  foot  to  kick  it  out  the  defendant 
cracked  open  the  door  and  shot 

[1]  These  circumstances  were  substantially 
embodied  in  the  instructions  requested  by  the 
defendant,  and Jie  was  entitled  to  have  them 
given  to  the  jury  without  modification.  The 
guilt  or  innocence  of  the  defendant  does  not 
depend  upon  the  presence  of  a  pistol  in  the 
hands  of  the  deceased,  as  stated  by  his  honor, 
but  in  the  existence  of  a  reasonable  appre- 
hension that  he  or  some  member  of  his  fam- 
ily was  about  to  suffer  great  bodily  harm, 
or  of  the  reasonable  belief  that  it  was  neces- 
sary to  kill  in  order  to  prevent  the  violent 
and  forceful  entry  of  an  Intruder  into  his 
home. 

[2]  One  may  kill  when  necessary  In  defense 
of  himself,  his  family,  or  his  home,  and  he 
has  the  same  right  when  not  actually  neces- 
sary, if  he  believes  it  to  be  so,  and  has  a 
reasonable  ground  for  the  belief.  The  latter 
ground  of  self-defense  was  denied  the  de- 
fendant by  the  modification  of  the  instruc- 
tion prayed  for.  Mr.  Wharton,  in  his  work 
on  Criminal  Law  (9th  Ed.)  vol.  1,  §  503,  says: 
"An  attack  on  tbe  house  or  its  inmates  may 
be  resisted  by  taking  life.  The  occupant  of 
a  house  has  a  right  to  resist  even  to  the 
death  the  entrance  of  persons  attempting  to 
force  themselves  into  it  against  bis  will. 
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when  no  action  lees  tban  killing  is  suffici^it 
to  defend  the  house  from  entrance.  A  man's 
house,  however  humble,  is  his  castle;  and 
his  castle  he  is  entitled  to  protect  against 
invasion" — and  the  same  doctrine  is  enun- 
ciated in  1  Bishop's  New  Criminal  Law,  ( 
S58 ;  1  Hale's  Pleas  of  the  Crown,  §  458.  The 
facts  in  State  v.  Nash,  88  N.  C  621,  were 
not  as  strong  in  behalf  of  the  defendant  as 
the  facts  in  this,  and  yet  the  court  gave  the 
defendant  the  benefit  of  the  principle  we  have 
declared,  and  said:  "If  the  defendant  had 
reason  to  believe  and  did  believe  in  the  danger, 
he  had  the  right  to  act  as  though  the  danger 
actually  existed  and  was  imminent" 

The  defendant  is  clearly  entitled  to  have 
another  Jury  consider  his  case.  , 

New  trial. 


(lei  N.  C.  638) 

GORE  ▼.  Mcpherson. 

(Sapreme  Court  of  North  Carolina.     April  2, 

1913.) 

1.  Trial   (|  253*)  —  Instbuctions  Ionobino 
Evidence. 

Where,  in  an  action  to  recover  land,  de- 
fendant claimed  under  a  deed  as  color  of  title, 
and  offered  evidence  of  adverse  possession,  an 
instruction  that  the  only  question  for  the  jury 
to  decide  was  whether  the  grants  and  deeds  un- 
der which  plaintiff  claimed  covered  the  land  in 
controversy  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  613-623;    Dec  Dig.  §  253. •] 

2.  Advebse  Possession  (§  82*)  —  Colob  of 
Title— Unregistered  Deed. 

Acts  1885,  c.  147,  providing  that  no  deed 
shall  be  valid  to  pass  any  property,  as  against 
purchasers  for  a  valuahle  consideration  from 
the'  grantor,  except  upon  registration  thereof, 
does  no^  prevent  an  unregistered  deed  from  op- 
erating as  color  of  title  except  as  to  grantees 
from  a  common  grantor. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §§  46^-471;  Dec.  Dig.  § 
82.*] 

3.  Adverse  Possession  (|  85*)— Deed— Col- 
ob OP  TriLB— Boundaries— BviDENOB. 

Where,  in  an  action  to  recover  land,  de- 
fendant claimed  the  land  in  controversy  under 
a  deed  which  was  color  of  title,  his  evidence 
as  to  the  boundaries  of  several  tracts  describ- 
ed and  of  his  possession  was  competent. 

[Bid.  Note.— For  other  cases,  see  Adverse 
Possession.  Cent.  Dig.  §|  4»&-503,  656,  657, 
660,  668,  688-690;    Dec.  Dig.  §  85.*] 

4.  Adverse  Possession  (§  85*)— Bvidbnce. 

Where,  in  ejectment,  it  was  admitted  that 
the  title  was  out  of  the  state,  and  defendant 
offered  evidence  of  adverse  possession  for  more 
than  20  years,  his  testimony  that  he  claim- 
ed up  to  the  lines  oX  the  tract  containing  335 
acres,  the  boundaries  of  which  he  attempted  to 
describe,  that  he  had  lived  and  cropped  the  land 
for  65  years,  and  when  a  smajl  boy  had  seen 
the  surveyor  run  the  lines  and  mark  them  by 
chopping  and  blazing  trees,  and  establishing 
corners  covering  the  335  acres,  was  compe- 
tent. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §§  408-503,  656,  657, 
660,  668,  688-690;    Dec.  Dig.  |  85.*] 

6.  Boundaries  (§  51*)— Prima  Facie  Title- 
Common   SUBVEY. 

Where,  in  an  action  to  recover  certain 
land,  plaintiff  established  prima  facie  title,  the 


defendant  was  not  entitled  to  the  benefits  of  a 
common  survey  provided  for  by  Battle's  Revis- 
al  1873,  c.  35,  §  85. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  i  252;  Dec.  Dig.  §  51.*] 

Appeal  from  Superior  Court,  Scotland 
County;    Peebles,  Judge. 

Action  by  D.  L.  Gore  against  Duncan  Mc- 
PhersoD.  Judgment  for  plaintifT,  and  defend- 
ant appeals.    Reversed. 

This  is  an  action  to  recover  land. 

The  plaintifT  offered  in  evidence  a  grant  to 
Andrew  McMillan  for  6,000  acres  of  land  of 
date  January  31, 1853,  and  mesne  conveyanc- 
es from  the  said  McMillan  to  himself.  In 
the.deed  to  the  plaintiff  there  is  an  exception 
of  200  acres,  as  being  owned  by  the  defend- 
ant, Duncan  McPherson,  which  is  described 
by  metes  and  bounds.  The  plaintiff  also  of- 
fered evidence  locating  his  paper  title  and 
identifying  the  land  therein  described  as  the 
land  described  In  the  complaint.  The  de- 
fendant claimed  that  he  was  the  owner  of 
335  acres  of  land  within  the  boundaries  of 
the  grant,  and  not  200  acres,  as  contended  by 
the  plaintiff,  and  admitted  that  he  was  in 
possession  of  the  same.  A  survey  was  made 
under  order  of  court,  and  the  contention  of 
the  defendant  as  to  the  location  of  the  335 
acres  is  represented  on  the  plat  by  the  fig- 
ures 1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13. 
The  greater  part  of  the  200  acres,  as  shown 
on  the  plat,  is  within  the  claim  of  the  de- 
fendant, but  a  part  is  not  The  home  and 
outbuildings  of  the  defendant  are  on  the  200 
acres  as  located  on  the  plat  The  defendant 
introduced  a  deed  from  Mary  Gordon  and 
others  to  his  grandfather,  John  McPherson, 
of  date  February  9,  1818,  and  registered  in 
1912,  purporting  to  convey  five  tracts  of  land 
by  separate  descriptions,  which  aggregated 
335  acres. 

The  testimony  of  the  defendant  in  his  own 
behalf  and  the  exceptions  to  the  rulings  dur- 
ing his  examination  are  as  follows: 

''I  have  heard  this  deed  read,  and  am  fa- 
miliar with  the  lands  described  in  deed  Gor- 
don to  McPherson.  I  reckon  I  am.  I  don't 
reckon  anything  about  it;  ^I  know  it  I  am 
not  familiar  with  all  the  lines  in  these  tracts ; 
no,  sir,  not  all  of  these  tracts.  It  is  all  run 
in  together,  the  way  I  understand  It  This 
land  is  located  at  lines  all  around  my  place 
ther&  I  could  not  tell  you  exactly  where. 
It  lies  around  my  house,  on  the  plape  there. 
I  claim  335  acres.  I  don't  understand  this 
map.  I  have  seen  the  lines  run,  starting  at 
1  to  2,  3,  4,  6,  6,  7,  8,  9,  10,  11,  12,  13,  and 
back  to  1.  Q.  Are  those  the  lines,  outside 
lines,  called  for  in  this  deed?  (Plaintiff  ob- 
jects; objection  sustained,  and  defendant 
excepts.)  Q.  What  lines  are  those?  (Plain- 
tiff objects.)  Counsel  for  defendant  here 
states  that  he  proposes  to  show  by  the  wit- 
ness that  these  lines  (1  to  13  and  back  to  1) 
indicate  the  outside  lines  called  for  in  the 
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deed  to  John  McPherson.  (Plaintiff  objects ; 
objection  sustained,  and  defendant  excepts.) 
Q.  What  are  the  lines  In  your  deed?  Point 
them* out  on  that  map.  (Plaintiff  objects; 
objection  sustained,  and  defendant  excepts.) 
I  pointed  out  the  lines  I  claim  to  Mr.  Mc- 
Lean. I  think  this  was  about  16  years  ago. 
He  gave  me  this  map." 

^'Q.  What  are  the  boundaries  in  this  deed 
— that  you  claim  under  this  deed?  (Plaintiff 
objects;  objection  sustained^  and  defendant 
^cexyts.)  I  can  go  around  the  boundary  of 
my  land.  My  boundaries  begin  100  yards  of 
the  old  cotton  house,  and  runs  thence  to  the 
comer,  up  to  Briar  Branch;  thence  comers, 
and  runs  another  straight  line  across  to  the 
mouth  of  Tars  Fork.  These  boundaries  are 
marked  with  blazes  and  chops.  The  begin- 
ning comer  is  on  a  little  knoll  about  60  yards 
of  Briar  Branch.  Ck>rner  was  there  at  one 
time,  but,  when  McLean  surveyed,  no  corner 
was  there  then,  and  he  hit  another  comer 
and  then  found  the  corner.  It  run  out  about 
a  quarter  of  a  mile  of  my  house,  on  the  south 
side,  and  crossed  Tars  Fork  and  down  the 
branch  a  quarter  of  a  mile,  and  crossed  it 
again,  and  come  back  inside  the  edge  of  my 
old  field.  It  went  nearly  a  quarter  of  a  mile 
altogether,  and  came  to  a  corner.  A  light- 
wood  knot  stuck  down  in  the  ground  indi- 
cates my  comer.  I  don't  know  how  long  it 
has  been  in  the  ground,  but  it  has  been  a 
good  while — 25  or  30  years — I  don*t  know  ex- 
actly how  long.  I  was  at  home  the  last  day 
McLean  surveyed  the  land.  He  surveyed  it 
two  or  three  times.  I  was  with  him  when 
he  surveyed  it  the  last  time.  I  did  not  point 
out  to  him  the  lines  to  survey.  He  surveyed 
by  nothing  that  I  could  see.  He  did  not  sur- 
vey the  lines  I  had  previously  pointed  out 
to  him  as  my  contentions.  Q.  Point  out  to 
the  jury  what  lands  you  have  been  claiming 
or  been  in  possession  of.  (Plaiiitiff  objects ; 
objection  sustained,  and  defendant  excepts.) 
Q.  Of  the  lands  that  you  have  just  de- 
scribed a  little  bit  ago,  where  your  lines  run, 
what  use  have  you  been  making  of  those 
lands?  (Objection  by  plaintiff;  objection 
sustained.  Defendant  excepts.)  My  house 
is  within  the  boundary  of  that  deed.  I  live 
on  the  100-acre  tract,  in  the  southwest  corner 
of  khe  square  200  acres.  Besides  this  light- 
wood  knot  that  I  spoke  of  there  are  some 
blazes  on  a  tree.  I  don't  know  exactly  how 
many  blazes,  but  blazes  and  chops.  I  don't 
think  these  is  any  marked  tree_  around  the 
beginning  corner.  I  don't  think  any  tree  is 
close  to  the  be^nnlng  comer.  I  don't  know 
that  I  can  describe  the  Unes  around  those 
tracts  that  I  have  seen — ^tell  how  any  one 
can  distinguish  them  and  find  them.  It 
starts  at  foot  of  Briar  Branch  and  runs — ^I 
don't  know  exactly  how  far — to  a  comer,  and 
turns  and  goes  in  that  direction.  There 
are  pines,  blackjack  pointers  and  lightwood 
stobs,  blazed  and  chopped,  three  chops  on 
The  next  line  Is  blazed  and  chopped; 


has  a  lightwood  knot  comer  a  UtUe  pine  and 
a  little  blackjack  pointer;  they  are  (diopped 
three  chops.  The  next  line  is  a  little  more 
than  one-half  mile  long.  It  is  marked  in 
chops,  and  about  one-half  way  on  that  line 
is  an  old  comer,  and  there  is  another  light- 
wood  knot  there  and  some  chopped  trees.  I 
don't  think  but  two  chopped  trees— one  on 
each  side  on  a  straight  line.  The  next  line, 
chops  and  blazes.  Then  you  strike  Martin 
McPherson's  land.  Last  line  is  not  marked 
at  all:  it  lapses.  There  it  strikes  another 
corner,  and  a  dead  pine  and  lightwood  knot 
is  stuck  up  there.  Nothing  else,  only  black- 
jack pointers.  Next  line  comes  on  back  to- 
wards the  beginning  corner;  one  lightwood 
knot  stuck  up  there,  about  halfway  to  the 
beginning  comer.  I  don't  know  how  long 
I've  been  in  possession  of  that  land — ^I  reck- 
on you  call  it  possession — ever  since  I  was 
big  enough.  Me  and  my  father  lived  there. 
I  have  lived  there  65  years.  I  have  planted 
it  in  corn,  cotton,  worked  it  in  turpentine, 
and  cut  cross-ties  on  it  I  farmed  on  it  ever 
since  I  was  big  enough  to  farm*  I  worked 
turpentine  about  4  years.  That  has  been  35 
years  ago,  I  reckon.  I  have  been  farming  on 
it,  working  turpentine  and  cutting  cross-ties, 
all  I  could  on  it  I  have  been  doing  all  that 
That  has  been  going  on  between  40  and  50 
years.  No  one  else  has  been  in  possession 
besides  me.  I  don't  know  exactly  how  long 
it  was  the  first  time  I  saw  the  land  in  this 
deed  surveyed.  Thomas  Gibson  surveyed  it 
I  was  a  boy  at  the  time,  and  don't  recollect 
exactly  what  surveying  he  was  doing.  He 
surveyed  mine  and  my  father's  lands  around 
there ;  surveyed  the  entire  tract  of  335  acres. 
Q.  How  did  he  mark  it  as  he  surveyed 
this  land?  (Objection  by  plaintiff.)  De- 
fendant's counsel  here  states  that  he  proposes 
to  show  by  the  witness  that  Thomas  Gibson, 
the  surveyor  had  the  lines  marked  by  chop- 
ping the  trees  along  same  and  blazing  the 
line  trees,  and  establishing  comers  at  the 
time  of  his  survey,  covering  the  lands  now  in 
dispute.  (Plaintiff  objects;  objection  sus- 
tained, and  defendant  excepts.)  I  have  built 
two  houses  on  the  land-— first  one  about  15 
years  ago;  then  there  is  the  old  one  that 
has  been  there  20  or  25  years.  My  father 
built  six  houses  on  the  land — they  were  not 
all  rental  houses;  they  were  cribs.  I  de- 
clare 1  don't  know  how  much  I  have  cleared. 
I  suppose  about  200  acres  of  it  altogether,  by 
grandpa,  father,  and  myself.  I  don't  know 
what  grandpa  did,  only  what  they  told  me. 
The  reason  I  didn't  carry  my  deed  to  Mc- 
Lean the  last  time  he  surveyed  was  because 
be  didn't  ask  me  for  it;  he  had  It  before, 
and  I  thought  that  was  enough.  I  have  exeiv 
cised  possession  half  mile  one  course,  3(M> 
yards  another  course.  I  stopped  where  my 
lines  were.  I  worked  on  It  to  where  it  was 
mariced  to  the.  west  side;  thai  there  was  a 
branch  or  creek.  I  have  been  in  possessiofi 
ever  since  ngr  fiither  41^  i^d  my  father 
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before  then,  up  to  these  llneft  I  bave  describe 
€<i.  My  father  died  September  17,  1880.  His 
name  was  Duncan  McPberson,  same  as  mine. 
I  do  not  know  who  put  the  marks  on  my 
lines.  The  blazed  trees  were  different  sizes 
— some  good-sized  pines  and  some  little  ones. 
I  couldn't  tell  exactly  how  old  they  are.  I 
was  with  McLean  a  part  of  the  time  when 
he  surveyed  the  square  200  acres.  He  ran 
through  my  land  two  or  three  times  before 
he  got  it  straight  I  do  not  know  exactly 
where  those  boundaries  are.  I  was  with  him 
when  he  run  some  of  the  lines.  I  don't  know 
how  many  lines.  I  was  on  one  of  the  lines, 
I'm  sure.  He  started  in  surveying  the  200 
acres  at  the  southwest  comer,  and  run  due 
north,  then  due  east,  then  south,  then  back 
to  the  beginning.  I  was  with  him  a  part  of 
the  time  of  the  first  line,  but  don't  think  I 
was  with  him  at  all  on  the  second  line.  Was 
on  the  south  line  part  of  the  time,  and  a  part 
on  the  closlng-up  line.  I  know  where  those 
lines  are.  This  square  200  acres  does  not 
Include  all  the  cleared  land,  and  some  in- 
side of  it  is  not  cleared.  The  cleared  part 
outside  of  the  200  acres  Is  on  the  west  side. 
I  expect  it  was  turned  out  50  years  a^o.  I 
had  it  boxed.  I  don't  suppose  it  has  been 
cultivated  in  50  years.  There  is  some  clear- 
ed, but  not  cultivated,  outside  of  the  200 
acres.  I  do  not  know  where  the  pine  near 
two  pine  pointers,  etc,  in  the  Gordon  deed  i& 
I  know  where  the  line  'running  north  50 
poles  to  a  stake'  is.  I  have  been  trying  to 
point  it  out  the  best  I  could. on  the  map. 
I  can't  point  it  out  on  the  map.  If  I  was 
home,  I  could  x)oint  it  out  and  show  you  all 
the  corners.  There  are  several  comers  called 
for.  'Beginning  at  a  pine  near  two  pine 
pointers  on  the  south  side  of  a  small  hol- 
low.' I  don't  know  where  the  two  pine  point- 
ers are,  but  I  know  where  the  pine  Is.  I 
know  about  the  hollow.  I  reckon  I  could 
come  mighty  nigh  pointing  it  out  on  the  map. 
The  hollow  is  outside  of  this  survey — ^not  on 
the  map.  No ;  I  guess  it's  inside  of  this  plot 
The  25  acres  don't  belong  to  this  land  at  all. 
I  don't  think  any  other  of  .this  land  is  out- 
side of  the  land  I  claim.  'Beginning  at  a 
pine  pointer  on  the  south  side  of  Big  Muddy 
Creek' — that  is  all  inside  of  this  survey.  I 
couldn't  tell  you  whereabouts.  'Running 
south  45  west  82  chains'  is  one  of  the  lines 
around  my  land.  I  don't  know  where  several 
of  these  lines  are.  It  all  runs  around  to- 
gether, and  I  know  where  these  lines  run 
around  it  I  don't  know  where  the  various 
lines  in  these  various  tracts  are,  but  I  know 
where  I  thought  it  was;  and,  if  I  was  at 
borne,  I  could  walk  around  it  I  know,  be- 
cause it  is  marked  around  there.  The  map 
is  not  marked  off  so  I  can  t^l  the  different 
tracts." 

His  honor,  among  other  things,  charged 
the  jury  as  follows :  "There  is  but  one  view 
for  you  tb  decide.  The  question  is,  Is  the 
land   in  questioUt   outside  of  the  200-acre 


piece  marked  on  tiie  map  in  the  square,  em- 
braced and  included  in  the  boundary  in  the 
grant  and  deeds  coming  down  from  that 
grant  to  the  present  time?  The  defendant 
claims  this  land  under  a  deed  to  "his  grand- 
father, John  McPherson,  dated  1818,  record- 
ed here  some  time  ago,  under  act  of  the 
Legislature  authorizing  a  deed  of  that  sort 
to  be  recorded.  But  that  act  especially  says 
that  the  effects  of  that  deed  shall  not  inter- 
fere with  any  vested  right&  At  the  time 
that  deed  was  recorded,  if  this  land  was  em- 
braced in  the  grant  and  deeds  introduced  by 
plaintiff,  then  title  to  that  land  vested  in 
the  plaihtiff,  knd  that  act  would  not  divest 
it" — and  defendant  excepted. 

Cox  &  Dunn,  of  Laurinburg,  for  appellant 
Russell  &  Weatherspoon,  of  Laurinburg,  and 
U.  L.  Spence,  of  Carthage,  for  appellee.. 

ALLEN,  J.  [1]  When  his  honor  told  the 
Jury  that  the  only  question  for  them  to  de- 
cide was  whether  the  grant  and  deeds  under 
which  the  plaintiff  claimed  covered  the  land 
in  controversy  he,  in  effect,  withdrew  the 
consideration  of  the  deed  under  which  the 
defendant  claimed  as  color  of  tittle,  and  the 
evidence  of  adverse  possession,  which  he  had 
offered,  and  in  this  there  was  error. 

[2]  It  is  true  it  was  said  in  Austin  t. 
Staten,  126  N.  a  783,  38  S.  E.  338,  which 
was  afiirmed  in  Lindsay  v.  Beaman,  128  N. 
C.  189,  38  S.  B.  811,  that  an  unregistered 
deed  is  not,  since  the  Connor  Act  of  1885,  c. 
147,  color  of  title,  but  in  the  subsequent  cas- 
es of  Collins  V.  Davis,  132  N.  C.  Ill,  43  S. 
E.  570,  and  Janney  v.  Bobbins,  141  N.  O. 
406,  53  S.  E.  863,  this  language  was  restrict- 
ed to  grantees  from  a  common  grantor.  In 
the  Janney  Case,  Justice  Hoke,  speaking  for 
the  court,  said:  '^In  Austin  v.  Staten  the 
plaintiff  claimed  under  a  deed  to  himself 
from  H.  W.  Staten,  and  two  others,  dated 
March  81,  1806,  registered  the '  same  day. 
The  defendant  claimed  under  a  deed  to  him- 
self from  the  same  parties,  dated  December 
31,  1887,  registered  May  31,  1897.  It  will  be 
noted  that  there  both  parties  claimed  from 
the  same  grantor,  and  the  plaintiff's  deed, 
though  dated  nine  years  or  more  later  than 
the  defendant's,  had  been  registered  more 
than  a  year  prior  to  the  defendant's  deed. 
There  were  questions  of  fraud  involved  in 
the  case  in  no  way  material  to  the  point  now 
considered.  By  the  express  provisions  of  the 
registration  act,  the  plaintiff  on  the  record 
and  face  of  the  papers  had  the  superior 
right,  because  his  deed  had  been  first  regii^ 
tered.  Defendant  then  took  the  position  that 
though  his  deed,  by  virtue  of  the  registra- 
tion act,  was  avoided  as  against  plalntilt, 
yet  the  same  was  good  as  color  of  title,  and 
proposed  to  maintain  his  title  by  showing 
occupation  under  his  unregistered  deed  for 
seven  years.  The  court  held  that  to  allow 
this  would  be  *in  effect  to  destroy  chapter 
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147,  Laws  1885,  and  this  we  cannot  do/ 
Whatever  might  be  the  position  of  the  court 
If  this  were  an  open  question,  we  think  it 
clear  that  the  principle  there  announced 
must  be  confined  to  the  facts,  of  the  case  to 
which  it  was  then  applied,  and  does  not 
extend  to  a  claim  by  adverse  possession  held 
continually  for  the  requisite  time  under 
deeds  foreign  to  the  true  title  or  entirely  in* 
dependent  of  the  title  under  whi(^  plaintiff 
makes  his  claim.  As  to  such  deeds  and 
claimants,  our  present  registration  law  does 
not,  and  does  not  intend  to,  modify  or  in- 
terfere with  the  doctrine  of  maturing  title 
by  adverse  occupation  as  heretofore  ex- 
pounded and  applied  by  the  decisions  of  this 
court" 

[3]  The  deed  being  color  of  title,  the  evi- 
dence of  the  defendant  as  to  the  boundaries 
of  the  several  tracts  described  and  of  his 
possession,  was  competent. 

[4]  If,  however,  the  defendant  claimed  un- 
der no  deed,  it  was  admitted  that  title  was 
out  of  the  state,  and  he  offered  evidence  of 
an  adverse  possession  for  more  than  20 
years.  His  testimony  was  not  always  as 
specific  as  might  be  desired,  but  when  it  is 
remembered  that  he  can  do  little  more  than 
write  his  name,  and  that  he  was  stopped 
every  time  he  attempted  to  describe  his 
boundaries,  it  was  as  definite  as  could  be 
expected  under  the  circumstances.  It  was 
in  evidence  that  he  claimed  up  to  the  lines 
of  the  335  acres,  and  he  attempted  to  de- 
scribe the  lines,  saying  there  were  chops  and 
blazes  on  them;  that  he  had  lived  on  the 
land  65  years,  and  had  planted  it  in  com 
and  cotton,  and  had  worked  the  turpentine 
and  had  cut  cross-ties;  that  he  and  his  fa- 
ther had  been  in  possession  to  the  lines  he 
had  described,  and  he  offered  to  prove  that, 
when  he  was  a  small  boy,  he  saw  a  survey- 
or run  the  lines,  and  mark  them  by  chopping 
and  blazing  trees,  and  establishing  comers 
covering  the  335  acres,  which  was  clearly 
competent. 

[6]  As  the  evidence  now  stands,  the  plain- 
tiff has  established  a  prima  facie  title,  and 
the  defendant  is  not  entitled  to  the  benefits 
of  a  common  survey  provided  for  in  chapter 
35,  I  35,  of  Battle's  Revisal,  but  he  has  the 
right  to  have  his  evidence  of  title  by  adverse 
possession,  whether  with  or  without  color, 
considered  by  a  jury. 

New  triaL 


on  N.  C.  666) 

SUTTON 


V.    SUTTON. 


{Supreme  CJourt  of  North  Carolina.     April  8, 

1913.) 

IwjtJNcnoN   (I   163*)— Pending   Suit— Tres- 
pass. 

Plaintiff  sued  to  enjoin  trespass  on  land 
which  he  alleged  his  mother  had  deeded  to  him 
by  deed  reserving  a  life  estate  in  herself  and 
delivered  to  a  third  person  to  be  held  until  her 
death  and   then  surrendered  to  plaintiff.     De- 


fendant admitted  the  deed,  but  alleged  deliv- 
ery to  him  to  be  held  until  complete  settlement 
of  her  estate,  of  which  defendant  was  adminis- 
trator, and  against  which  debts  were  still  oat- 
standing.  Held  that,  under  Revisal  1905,  i{ 
806,  807,  providing  for  Injunctions  pending^  suit 
when  it  appears  by  the  complaint  that  plaintiff 
is  entitled  to  the  relief  demanded,  consisting  in 
restraining  acts  which,  if  done  during  the  liti- 
gation, would  injure  plaintiff,  and  that  plain- 
tiff need  not  allege  insolvency  of  defendant 
where  the  trespass  sought  to  be  enjoined  is 
continuous  in  nature,  an  injunction  pending 
suit  was  properly  granted ;  the  facts  being  in 
dispute,  and  the  threatened  trespass  being  con- 
tinuous, and  its  restraint  being  the  relief  de- 
manded in  the  action. 

[EH.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  357-^71 ;    Dec  Dig.  i  163.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Cline,  Judge. 

Action  by  George  W.  Sutton  against  John 
W.  Sutton  and  others.  From  an  order  con- 
tinuing an  injunction  to  the  hearing,  defend- 
ant Sutton  appeals.    No  error. 

This  is  an  appeal  from  an  order  granting 
an  injunction  to  the  hearing,  forbidding  de- 
fendant from  trespassing  on  the  lands  of 
plaintiff.  The  plaintiff  alleges  that  his  moth- 
er, Birs.  Sarah  C.  Sutton,  on  January  21, 
1898,  executed  a  deed  for  the  land  to  him 
and  deposited  the  same  with  a  third  person 
in  Lenoir,  to  be  delivered  absolutely  to  him 
at  her  death;  while  defendant  alleges  that 
this  deed,  with  deeds  similarly  executed  to 
another  child  and  a  grandchild,  were  de- 
posited with  defendant,  upon  the  condition 
''that  defendant  should  take,  hold,  and  keep 
the  said  deeds  until  after  her  death,  and 
thereafter  until  all  the  debts  against  her 
estate,  including  the  mortgage  set  out  in  the 
complaint,  were  fully  settled  and  paid,  and 
her  estate  settled  according  to  law,  and 
that  the  defendant  should,  during  said  time, 
hold,  manage,  and  control  said  lands  until 
the  rents  and  profits  therefrom  should  be 
sufficient  to  settle  and  discharge  all  debts 
and  liabilities  against  her  said  estate,  and 
thereafter  he  should  deliver  said  deeds."  He 
further  alleges  that  the  estate  has  not  been 
settled,  and  that  there  are  still  outstanding 
liabilities  of  Mris.  Sutton  to  be  paid.  Mr£ 
Sutton  died  August  31,  1912,  leaving  a  ¥rlll 
in  which  she  refers  to  the  deeds  as  having 
been  executed.  Defendant  has^  qualified  as 
her  administrator  with  the  will  annexed. 
Plaintiff  alleges  that  defendant  has  threaten- 
ed  to  continually  trespass  upon  the  land,  un- 
less his  demand  for  the  possession  thereof 
is  complied  with  by  the  plaintiff.  It  seems 
that  the  deeds  were  in  the  custody  of  the 
clerk  of  the  court  for  some  purpose,  and, 
thinking  he  held  them  officially,  he  probated 
and  ordered  them  to  registration;  but  after- 
wards, discovering  liis  mistake,  and  finding 
that  he  held  them  only  as  a  depositary,  and 
in  his  private  capacity,  he  withdrew  them 
from  the  register's  office  before  they  had 
actually  been  recorded  on  the  book  of  regis- 
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tration.  Judge  O.  H.  Allen  granted  an  order 
to  show  cause  why  defendant  should  not  be 
restrained  and  enjoined  from  committing 
the  tiireatened  trespass,  "pending  the  further 
hearing  and  the  final  determination  of  the 
matters  in  controversy/'  which  was  heard  be- 
fore Judge  E.  B.  Cline,  on  February  13,  1913, 
by  whom  the  injunction  to  the  hearing  was 
ordered.    Defendant  appealed. 

liOftin  &  Dawson  and  Rouse  &  Land,  all 
of  Klnston,  for  appellant  G.  V.  Cowper,  of 
Kinston,  for  appellee. 

WALKER,  J.  As  the  facts  are  in  dispute, 
the  court  properly  continued  the  injunction 
to  the  hearing  (StanclU  v.  Joyner,  159  N.  C. 
617,  75  S.  E.  853;  Cobb  v.  Clegg,  137  N.  C. 
153,  49  S.  E.  80;  Hyatt  v.  De  Hart,  140  N. 
C.  270,  52  S.  E.  781),  as  it  appears  in  this 
case  that  the  commission  of  the  threatened 
acts  of  defendant  would  produce  injury  to 
the  plaintiff  pending  the  litigation,  and  that 
the  trespass  by  the  defendant  would  be  con- 
tinuous, and  that  the  restraint  of  the  said 
acts  is,  at  least,  a  part  of  the  relief  sought 
in  the  action  (Revisal,  §§  806  and  807 ;  Lum- 
ber Co.  V.  Cedar  Works,  158  N.  C.  161,  73 
S.  E.  902;  Foster  v.  Carrier,  77  S.  E.  698, 
at  this  term).  But  we  do  not  see  bow  the 
defendant  will  be  materially  prejudiced  by 
the  order,  as  the  court  expressly  required 
plaintiff  to  pay  his  share  of  the  debts  and 
liabilities  of  the  decedent,  and  reserved  the 
right  to  proceed  against  the  plaintiff  for  a 
sale  of  the  land  by  petition,  as  allowed  by 
law,  if  it  should  become*  necessary  to  sell  the 
land  for  the  payment  of  debts  against  the 
estate.  What  more  could  he  ask. for?  His 
hands  are  not  tied,  but  set  free,  so  that  he 
may  proceed  to  do  practically  all  that,  as 
he  alleges,  the  testator  instructed  him  to  do, 
when  she  deposited  the  deeds  with  him. 

We  do  not  pass  upon  the  merits  of  the 
case,  as  the  jury  may  find,  or  it  may  be 
otherwise  determined,  that  plaintiff  is  en- 
titled, unconditionally,  to  the  possession  of 
the  deed  she  made  to  him,  and  the  merits 
are  not  now  otherwise  directly  inrolved. 
Our  decision  is,  therefore,  confined  to  the 
correctness  of  the  Judge*e  order,  in  which 
no  error  Is  found. 

No  error. 


(162  N.  C.  601) 

STATE  ▼.  MARSH. 

(Supreme  Oourt  of  North  Carolina.     April  2, 

1913.) 

1.  False  Pbbtbnses  (§  7*)  —  Indictmbnt  — 
Offense  Aixegkd— **Thing  op  Value." 
Where  an  indictment  charged  that  accused, 
a  railroad  station  agent,  being  authorized  to 
employ  a  laborer,  feloniously,  etc.,  pretended 
that  T.  was  bo  employed  during  July,  1008, 
that  there  was  due  him  $25  for  his  services, 
that  accused  had  paid  such  sum  to  T.,  and  that 
a  check  issued  therefor  had  been  indorsed  by 
him,  when  In  fact  it  had  been  indorsed  in  T.'s 


name  by  mark,  and'  vitnessed  by  accused  and 
the  proceeds  appropriated  to  his  own  use,  T. 
not  having  been  so  employed,  and  that,  by  such 
false  pretense,  accused  received  money,  proper- 
ty, and  credit  in  the  sum  of  $25  by  collecting 
the  check  and  appropriating  it  to  his  own  use 
with  intent  to  defraud  the  railroad  company,  it 
sufiiciently  charged  false  pretense,  under  Ke- 
visal  1905,  §  3432,  providing  that  if  any  person 
shall  by  false  pretense  obtain  any  money,  prop- 
erty, or  check  with  intent  to  cheat  and  defraud 
he  shall  be  guilty  of  a  felony,  since,  if  accused 
had  money  of  the  railroad  company  in  his 
hands,  the  retaining  of  $25  to  pay  himself  was 
obtaining  credit  or  "a  thing  of  value.** . 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §§  5-12,  25 ;  Dec.  Dig.  S  7.*1 

2.  False  Pretenses  (S  38*)— Natuee  of  Ot- 
fe  NSE— Labce^yt. 

Where  accused  is  charged  with  false  pre- 
tenses, and  the  evidence  is  sufficient  to  support 
a  conviction  for  that  offense,  it  is  immaterial 
that  the  facts  proved  also  showed  guilt  of  lar- 
ceny, as  provided  t)y  Revisal  1905, 1  3432 ;  the 
punishment  for  larceny,  false  pretenses,  or  em- 
bezzlement being  the  sama 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §§  50-53;  Dec.  Dig.  §  38.*] 

3.  False  Pbe1*bnses  (|  38*)  —  Issues  and 
Pbooiv— Vabiamcs. 

Where  accused  obtained  $25  of  the  money 
of  a  railroad  company  by  falsely  pretending 
that  he  had  employed  a  laborer  at  his  station 
during  a  specified  month,  a  variance  as  to  the 
method  by  which  he  obtained  the  money,  wheth- 
er, by  the  railroad  company's  check  cashed  by 
the  pay  clerk  of  the  railroad  company  or  bv 
depositing  the  check  in  a  bank,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §§  50-53;  Dec.  Dig.  §  38.*] 

4.  False  Pretenses  (5  51*)— Inteni>— Ques- 
tion FOB  JUBY. 

Where  a  station  anint  was  charged  with 
obtaining  $25  of  the  railroad  company^  money 
by  falsely  pretending  it  was  required  to  pay 
for  the  services  of  a  laborer  at  his  station,  who 
had  not  been  in  fact  employed,  the  question  of 
his  intent  to  obtain  the  money  by  false  pre- 
tenses was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  g  63 ;  Dec.  Dig.  §  51.*] 

5.  False  Pretenses  (§  41*^)--Evidencb— Ma* 

TEKiALiTY— Solvency. 

Whether  accused  was  solvent  at  the  time 
he  obtained  the  money  was  irrelevant 

[Ed.  Note.— B\)r  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  55;  Dec  Dig.  fi  41.*] 

6.  False  Pbetenses  (§  41*)— Evidence. 

Where  accused  was  charged  with  obtaining 
$25  of  the  money  of  a  railroad  company  by 
falsely  representing  that  T.  had  been  employed 
at  accused's  station  as  a  laborer,  and  had  ren- 
dered a  full  month's  service,  for  which  there 
was  due  him  $25,  and  obtaining  on  such  claim 
the  railroad  company's  check  in  favor  of  T^ 
whose  mark  was  falsely  asserted  to  have  in- 
dorsed the  check  by  mark,  and  accused  collect- 
ed the  same  by  that  means,  evidence  of  the  val- 
ue of  the  amount  of  extra  work  done  by  accus- 
ed, if  tfny,  during  that  month,  for  which  T. 
might  have  been  employed,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  False  Pre-  " 
tenses.  Cent  Dig.  §  55 ;  Dec.  Dig.  $  41.*] 

Appeal  from  Superior  Court,  Union  County; 
Peebles,  Judge. 

J.  O.  Marsh  was  convicted  of  false  pretens- 
es, and  he  appeals.    Affirmed. ' 
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Osborne^  Cocke  ft  RoUnson,  of  Charlotte, 
Williams,  Love  &  McNeeley,  Lemmond  & 
Vann,  and  J.  J.  Parker,  all  of  Monroe,  and 
Julian  C.  Brooks,  of  Marshville,  for  appellant. 
The  Attorney  General  and  T.  H.  Calvert,  of 
Raleigh,  John  D.  Shaw,  of  Rockingham,  and 
Alurray  Allen,  of  Raleigh,  for  the  State. 

CLARK,  C.  J.  The  defendant  was  con- 
victed of  obtaining  money  under  false  pre- 
tenses He  was  railroad  station  agent  at 
Marshvllle,  N.  C.  In  October,  1907,  he  wrote 
to  the  superintendent  of  the  railroad  com- 
pany, asking  for  additional  help,  and  in  No- 
vember, 1907,  the  superintendent  replied, 
authorizing  him  to  put  in  a  station  hand  at 
|25  per  month.  The  defendant,  as  station 
agent,  sent  in  a  report  for  the  month  of  July, 
1908,  of  the  persons  employed  at  that  station, 
which  showed  that  George  Thomas,  station 
hand,  had  been  employed  for  that  month, 
and  that  $25  was  due  him  by  the  railroad. 
On  August  5th  the  railroad  company  sent 
defendant  its  check,  payable  to  the  order  of 
George  Thomas,  for  $25  Ux  fall  for  services 
rendered  as  porter  during  the  month  of  July, 
1908.  This  check  the  defendant  returned  to 
the  railroad  company  indorsed  by  "George 
Thomas,  his  mark,  J.  C.  'Marsh,  witness,'* 
and  further  indorsed:  ''Indorsement  guar- 
anteed. J.  C.  Marsh,  Agent  A.  A.  L.  B.  B." 
Across  the  face  of  the  check  is  perforated 
the  word  "Paid." 

The  testimony  of  the  officers  and  employes 
of  the  railroad  is  that  they  relied  on  the  re- 
port of  the  defendant,  as  agent  at  Marsh- 
vllle station,  that  Thomas  had  been  employed 
there  as  a  laborer  for  the  month  of  July,  and 
on  the  genuineness  of  the  indorsement  of 
the  check,  as  guaranteed  by  the  defendant 
It  was  farther  in  evidence,  and  was  also 
admitted  by  the  defendant,  that  George 
Thomas  was  not  regularly  employed  as  a  la- 
borer at  Marshvllle  station  during  July,  1908, 
and  that  no  station  hand  was  regularly  em- 
ployed there  at  that  time. 

George  Thomas  testified  that  he  was  not 
a  station  hand  at  Marshvllle  in  July,  1908, 
nor  at  any  other  time ;  that  he  did  not  make 
his  mark  on  the  check,  and  did  not  authorize 
the  defendant  to  do  so,  nor  to  witness  it  He 
further  testified  that  the  defendant  never 
gave  him  a  check  to  pay  for  his  services; 
that  sometimes  he  carted  for  Marsh  a  day  at 
a  time;  cannot  say  exactly  how  many  days 
in  a  month,  but  not  many;  that  his  work 
during  a  month  amounted  probably  to  two  or 
three  dollars;  that  he  did  not  unload  freight 
and  pever  swept  out  the  depot  or  carried 
mall.  The  defendant  testified  that  he  did 
not  deliver  the  check  to  Thomas;  that  Thom- 
as did  not  sign  the  check,  nor  put  his  mark 
there.  He  admitted  that  he  had  sent  in  a 
report  that  Thomas  had  earned  $25  for  the 
month  of  July.  From  bis  testimony  his  ex- 
cuse seems  to  be  that  he  and  one  Davis,  the 
telegraph  operator,  did  some  extra  work  for 


the  company,  and  he  took  the  pay  which  he 
had  falsely  reported  that  Thomas  was  earn- 
ing and  divided  it  between  them.  This,  if 
true,  is  no  defense. 

Rev.  §  M32,  eliminating  duplicating  words 
and  stating  the  kind  of  false  pretense  charg- 
ed in  this  case,  provides:  "If  any  person 
shall  knowingly  designedly,  by  *  *  *  any 
false  pretense  whatever,  obtain  from  any  per- 
son or  corporation  •  •  •  any  money, 
property,  or  check  •  •  •  with  intent 
to  cheat  and  defraud  any  person  •  •  ♦ 
he  shall  be  guilty  of  a  felony."  The  evidence 
fully  sustained  a  conviction  of  this  offense. 

[1]  The  defendant  took  49  exceptions, 
which,  in  his  brief,  counsel  reduces  to  10 
points  by  grouping  exceptions  which  em- 
brace the  same  propositions  and  by  omitting 
others.  The  defendant's  first  proposition  is 
that  the  obtaining  of  the  check  by  virtue  of 
false  pretenses  was  not  embraced  in  the  al- 
legations of  the  bllL  The  allegations  of  the 
bill  are  that  the  defendant,  being  station 
agent  for  the  railroad  company,  and  author- 
ized by  them  to  employ  a  laborer  at  his  sta- 
tion, feloniously,  wickedly,  etc..  Intending  to 
cheat  and  defraud,  did  falsely  pretend  to 
said  railroad  company  that  George  Thomas 
was  employed  as  a  laborer  at  Marshvllle  sta- 
tion by  him  under  the  authority  of  the  rail- 
road company,  and  that  Thomas  had  labored 
at  Marshvllle  station  during  the  month  of 
July,  1908,  and  that  there  wtis  due  said 
George  Thomas  for  said  month  of  July  for 
his  services  $25,  and  that  the  defendant  had 
paid  the  said  George  Thomas  $25,  and  that 
the  check  issued  by  the  railroad  company, 
payable  t9  said  Thomas,  for  the  month  of 
July,  1906,  had  been  indorsed  by  George 
Thomas,  and  that  the  defendant  had  witness- 
ed the  indorsement  by  him  of  the  said  check, 
which  pretenses  were  false,  calculated  and 
intended  to  deceive  the  said  railroad  com- 
pany, and  did  deceive  them;  that  in  truth 
Thomas  was  not  employed  as  a  laborer  at 
that  station  during  the  month  of  July;  that 
there  was  not  due  him  the  sum  of  $25  for 
services  rendered;  that  defendant  did  not 
pay  him  the  $25;  that  the  check  had  not 
been  indorsed  by  Thomas;  that  Marsh  had 
not  witnessed  it,  and  by  color  and  means 
of  said  false  pretense  the  defendant  received 
money,  property,  and  credit  in  the  sum  of 
$25  by  collecting  the  said  check,  which  he 
appropriated  to  his  own  use  with  the  Utent 
to  cheat  and  defraud  the  said  railroad  com- 
pany. This,  in  substance,  is  the  charge  in 
the  bill  of  indictment,  rejecting  sun^usage 
and  formal  expressions.  The  check  waa 
property.  Its  proceeds  were  money.  If  de- 
fendant had  money  of  the  railroad  In  his 
hands,  the  retention  of  $25  to  pay  to  himself 
was  obtaining  credit  or  "a  thing  of  value.*" 
The  allegations  of  the  bill  sofilcientiy  and 
fully  charged  "false  pretensa" 

[2]  Bev.  S  3254,  provides:  "Eyery  criminal 
proceeding,  by  warrant,  indictment;  infbnzia- 
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tlon,  or  impeacbment  shall  be  snfficient  in 
form,  for  all  Intents  and  purposes,  if  it  ex- 
press the  charge  against  the  defendant  in  a 
plain,  intelligible  and  explicit  manner;  and 
the  same  shall  not  be  quashed  nor  the  Judg* 
ment  thereon  stayed  by  reason  of  any  -infor- 
mality or  refinement  if  in  the  bill  or  proceed- 
ing, snfflcient  matter  appear  to  enable  the 
court  to  proceed  to  Judgment  This  indict- 
ment, however,  is  not  informal,  but  is  well 
drawn,  under  ReT.  |  8432^  It  may  be  that, 
taking  certain  portions  of  the  evidence  and 
omitting  other  portions,  the  evidence  wnuld 
sustain  an  indictment  for  embezzlement  But 
that  is  Immaterial  to  be  considered.  False 
pretense  is  sufficiently  charged,  and  the  evi- 
dence fully  supported  the  verdict  of  the  Jury. 
Indeed,  if  the  facts  proven  had  shown  that 
the  defendant  was  also  guilty  of  larceny, 
Rev.  1 3432,  provides  that  the  defendant  shall 
not  on  that  account  be  acquitted.  Whether 
the  facts  charged  and  proven  did  not  also  con- 
stitute larceny,  forgery,  false  pretense,  or  em- 
bezzlement, the  punishment  is  the  same.  The 
only  material  question  is:  Did  the  defendant 
commit  the  acts  charged,  and.  If  so,  was  it  a 
violation  of  law,  and  is  the  sentence  within 
the  punishment  prescilbed  for  such  violation? 

[3]  The  chief  clerk  in  the  pay  department 
of  the  railroad  company  testified  that  he  paid 
this  check  in  cash  August  21st;  that  defendant 
had  placed  the  check  in  bank  at  Wilmington 
to  his  individual  credit,  and  in  corroboration 
produced  the  check  with  the  indorsement  of 
the  bank.  The  defendant  testified  he  sent 
the  check  to  the  bank  for  credit  of  the  rail- 
road company,  and  retained  in  lieu  thereof 
$25  of  cash  he  had  collected  for  freight  The 
difference  is  immaterial.  In  either  event 
there  was  the  same  false  pretense  by  which 
he  obtained  $25  of  the  railroad's  money, 
whether  the  check  was  cashed  by  the  pay 
clerk,  by  the  bank,  or  by  the  defendant  out 
of  the  funds  of  the  railroad  company  in  his 
hands. 

We  cannot  sustain  the  defendant's  conten- 
tion that  he  "did  not  obtain  anything  what- 
ever** by  his  false  pretense.  Nor  Ids  proposi- 
tion that  the  failure  of  the  defendant  to 
keep  his  manner  of  dealing  hidden  from  the 
railroad  company  tended  strongly  to  prove 
the  absence  of  any  felonious  intent  The 
evidence  is  that  the  officials  of  the  company 
were  not  aware  of  the  facts,  except  the  de- 
tective, and  when  or  how  he  obtained  infor- 
mation does  not  appear.  There  is  no  evidence 
that  he  condoned  the  ofTense,  or  was  author- 
ized to  do  so.  It  may  well  be  that  the  detec- 
tive procured  his  information  when  he  un- 
earthed and  exposed  the  fraud. 

[4-6]  The  question  of  intent  was  correctly 
submitted  to  the  jury.  The  question  of  the 
defendant's  solvency  could  not  be  pertinent 
upon  the  facts  as  charged  in  this  case.  Nor 
did  the  Judge  err  in  excluding  evidence  of 
the  value  of  the  amount  of  extra  work  done 


by  the  defendant,  Sf  any.  The  false  pretense 
consisted  in  the  false  representations  that 
George  Thomas  had  been  employed,  that  he 
had  rendered  one  month's  full  service,  for 
which  there  was  due  him>the  sum  of  $25,  and 
obtaining  thereupon  the  check  of  the  com- 
pany in  favor  of  Thomas,  whose  mark  was 
falsely  asserted  to  have  been  made  by  him 
on  the  back  of  the  check,  and  the  collection 
by  this  means,  for  the  use  of  the  defendant 
of  the  said  $25. 

We  have  examined  very  fully  the  indict- 
ment the  evidence,  the  admissions  of  the  de- 
dendant  and  the  charge  of  the  court  and  the 
exceptions.    We  find: 

No  error. 


OSi  N.  O.  64») 

GRAVES  V.  CAMERON. 

(Supreme  Court  of  North  Carolina.     April  2, 

1913.) 

DaMAOBS  (§  203*)  —  ASSSBSUJBNT— Pboceid- 
INOS— E  VIDENCE. 

Default  judgment  for  want  of  an  answer 
was  rendered  against  a  purchaser  of  mortgaged 
chattels  as  for  a  conversion.  On  the  inquiry 
as  to  damages,  defendant's  offer  to  show  a  set- 
tlement between  the  mortgagor  and  mortgagee 
was  rejected.  Held,  that  the  default  was  con- 
clusive only  that  plaintiff  was  entitled  to  nomi- 
nal damages  and  costs,  the  burden  being  on 
him  to  prove  actual  damages;  and,  since  the 
evidence  tended  to  show  that  there  was  no  ac- 
tual damage,  it  was  improperlv  excluded, 
though,  if  pleaded  in  bar,  it  would  have  defeat- 
ed the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  IS  524,  626,  627;  Dec  Dig.  i  203.*] 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court  Moore  Coun- 
ty ;  Peebles,  Judge. 

Action  by  Q.  C.  Qraves  against  U.  D. 
Cameron.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

A.  A.  F.  Seawell  and  Hoyle  &  Hoyle^  all 
of  Sanford,  for  appellant  U.  L.  Spence»  of 
Carthage,  for  appellee. 

CLABJB:,  C.  J.  The  plaintiff  held  a  duly 
registered  chattel  mortgage  upon  certain  per- 
sonal property  of  one  D.  M.  Sutton,  includ- 
ing two  mules.  Defendant  purchased  one 
of  these  mules,  and  this  action  was  begun 
March,  1910,  against  him  for  the  conversion 
of  the  mule.  At  December  term,  1910,  no 
answer  havin^^  been  filed,  judgment  was  tak- 
en by  default  and  inquiry.  At  September 
term,  1912,  when  the  inquiry  was  executed 
before  the  jury,  the  defendant  tendered  the 
evidence  of  K.  R.  Hoyle  and  0.  Q.  Petty  to 
prove  that  in  September,  1910,  said  Sutton 
then  being  in  jail  for  disgposlng  of  the  prop- 
erty, an  arrangement  had  been  made  by 
which  said  Sutton  executed  a  new  mortgage 
upon  real  estate  for  the  balance  due  upon 
the  mortgage,  in  consideration  of  which  the 
plaintiff  agreed  to  cancel  the  chattel  mort- 
gage and  drop  the  Cameron  suit,  that  the 


•For  other  cases  8«e  game  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


842 


77  SOUTHEASTERN  REPORTBB 


(N.C 


chattel  mortgage  was  marked  "satiBfled,"  and 
that  Sntton  upon  execution  of  the  new  mort- 
gage upon  the  land  was  discharged  from  Jail. 
This  evidence  should  have  been  admitted. 
If  it  had  been  beUeved  by  the  jury,  there 
was  a  novation  of  the  debt  hy  Sutton  and 
a  release  of  any  liability  as  to  Cameron. 
The  latter  should  have  appeared  at  Decem- 
ber term,  1910,  and  have  pleaded  a  release. 
Not  having  done  so,  the  Judgment  by  default 
simply  established  that  he  had  been  guilty 
of  a  conversion  of  the  mule,  and  that  he 
was  liable  for  the  costs  of  the  pending  ac- 
tion. His  honor  refused  a  motion  at  a  sub- 
sequent term  to  set  aside  this  Judgment  on 
the  ground  of  excusable  neglect  There  was 
no  appeal,  and  we  must  take  it  that  the  Judg- 
ment refusing  to  set  aside  was  correct  But 
the  Judgment  by  default  and  Inquiry  settled 
only  one  thing,  which  was  that  the  defendant 
converted  to  his  own  use  a  mule  upon  which 
the  plaintifT  held  a  lien  at  the  date  of  the 
conversion  as  alleged  in  the  complaint  Blow 
V.  Joyner,  156  N.  O.  140,  72  S.  E.  319,  and 
numerous  cases  there  cited;  McLeod  v.  Ni- 
mocks,  122  N.  C.  437.  29  S.  E.  577 ;  Stewart 
V,  Bryan,  121  N.  C.  46,  28  S.  E.  18;  23  Cyc. 
752 ;   Black  on  Judgments,  §  91. 

In  order  to  recover  more  than  nominal 
(damages,  the  plaintiff  was  called  on  to  prove 
the  amount  of  his  lien  or  debt  at  the  date  of 
the  trial,  not  to  exceed  the  value  of  the 
property  converted.  Parker  v.  House,  66  N. 
C.  874;  Parker  v.  Smith,  64  N.  C.  291.  In 
McLeod  V.  Nimocks,  supra,  it  was  held  that 
a  Judgment  by  ditfault  for  the  conversion  of 
cotton  was  not  conclusive  as  to  the  number 
of  bales  converted.  In  Parker  v.  House, 
supra,  it  was  held,  in  an  action  upon  a 
constable's  bond  for  failure  to  exercise  due 
diligence  in  collection  of  claims  placed  in  his 
hands  as  an  officer,  that  the  Judgment  by  de- 
fault In  nowise  settled  the  matter  of  dam- 
ages, but  that  defendants  at  the  trial  could 
show  that  the  debtors  were  insolvent  for  the 
reason  that  in  such  case  the  diligence  of  the 
constable  would  not  have  availed  the  plain- 
tiff, and  his  damages  would  have  been  nomi- 
naL  The  principle  governing  as  to  Judg- 
ments by  default  and  inquiry,  as  stated  in 
the  above^dted  cases  and  others,  is  that  In 
actions  sounding  in  damages  a  Judgment  by 
default  merely  fixes  the  fact  that  the  plain- 
tiff has  a  good  cause  of  action  of  the  kind 
pleaded,  i>ut  the  plaintiff  must  establish  by 
evidence  upon  the  trial  of  the  Inquiry  every 
fkct  bearing  upon  the  amount  of  damages, 
else  he  cannot  recover  more  than  nominal 
damages  and  costs. 

In  this  case  the  plaintiff  could  recover 
damages  only  for  such  amount  as  was  due 
upon  the  lien  at  the  time  of  the  trial,  not 
exceeding  the  value  of  the  mule.  That 
amount  was  not  a  matter  of  law,  and  there- 
fore could  not  have  been  established  by  the 
judgment  by  default,  but  must  be  proven  at 


the  trial  upon  the  inquiry  to  assess  the  dam- 
ages, and  were  such  damages  as  was  shown 
by  evidence  to  exist  at  such  trial.  The  Judg- 
ment by  default  merely  established  as  a 
matter  of  law  that  the  defendant  had  been 
guilty-  of  a  conversion  of  the  mule,  and  was 
liable  for  nominal  damages  and  the  costs. 
When  it  came  to  the  establishment  of  the 
amount  due  before  the  Jury,  the  burden  was 
upon  the  plaintiff  to  prove  the  amount  of 
damages  then  due.  him,  and  it  was  competent 
for  the  defendant  to  show  that  there  were 
no  damages  due,  because  prior  to  such  trial 
he  had  paid  the  damages,  or,  as  in  this  case, 
had  been  released  by  the  agreement  entered 
into  for  the  cancellation  of  the  chattel  mort- 
gage, the  novation  of  the  debt  by  Sutton, 
and  the  release  of  the  defendant  Cameron 
from  liability.  I^ee  v.  Knapp,  90  N.  O.  171, 
differs  from  this  case,  in  that  there  the  offer 
was  to  prove  on  the  inquiry  of  damages  in 
the  action  .that  there  had  never  been  any 
liability  on  the  part  of  the  defendant  nor 
any  cause  of  action  against  him.  Here  the 
defendant  admits  that  the  default  judgment 
establishes  that  there  had  been  such  liability 
and  the  cause  of  action.  But  it  was  compe^ 
tent  for  the  defendant  to  prove,  as  he  offered 
to  do,  that  there  was  no  liability  beyond  the 
costs  by  reason  of  the  release  of  defendant 
from  such  damages  prior  to  the  trial  of  the 
inquiry  as  to  the  damages.  JBe  does  not 
claim  that  the  action  is  barred,  but  that  the 
plaintiff  cannot  recover  damages  wMch  he 
released  before  the  trial  to  determine  the 
amount  of  damages  came  on. 
Error. 

WALKER,  J.  (dissenting).  My  opinion  is 
that  the  transaction  between  the  parties,  by 
which  the  former  mortgage  was  satisfied  and 
canceled,  with  a  stipulation  that  this  suit 
should  be  dismissed,  was  a  bar  in  law  to 
the  further  prosecution  of  this  action,  and 
therefore  was  not  such  matter  as  could  be 
proved  in  diminution  of  damages  upon  the 
execution  of  a  writ  of  inquiry.  If  it  had 
been  duly  and  properly  pleaded,  the  court 
would  have  dismissed  this  action.  As  said 
at  this  term  in  Patrick  ▼.  Dunn,  77  S.  E. 
996^  hy  Justice  Allen,  for  the  court:  "Evi- 
dence in  bar  of  plaintiiTs  right  of  action  is 
not  admissible  on  an  inquiry  as  to  damages** 
— <jiting  Blow  V.  Joyner,  156  N.  C.  140,  72  S. 
E.  319.  Plaintiff  could  not,  therefore,  upon 
the  facts,  have  a  Judgment  even  for  nominal 
damages  and  costs.  Having  settled  his  cause 
of  action,  there  was  nothing  left  to  try, 
and  he  would  have  been  dismissed  from  the 
court  with  costs  to  defendant  U.  S.  v.  Chou- 
teau, 102  U.  S.  608,  26  Ll  Ed.  246;  Parker 
V.  Riley,  21  Oa.  427;  Kohn  v.  Zimmerman, 
34  Iowa,  544.  It  was  held  in  Parker  v.  Riley, 
supra,  that  where  a  cause  of  action  is  com- 
promised and  settled,  the  remedy  is  on  the 
contract  of  compromise,  not  on  the  original 
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cause  of  action,  and  the  pending  action  can 
proceed  no  further. 

The  general  rule  is  that  it  wUl  he  dis- 
missed at  plaintlfTs  cost 

AUjEN,  J.,  concurs  In  this  dissenting  opin- 
ion. 


OfiL  N.  c.  G7S) 

IPOGK  ▼.  GASKINS  et  aL 

(Sapreme  Court  of  North  Carolina.     AprO  2, 

1913.) 

1.  BoxjNDAKiES  (S  8*)— Location  or  laNES. 

Plaintiff's  deed .  described  8  line  as  begin- 
ning at  a  black  gum  and  running  with  the  '*we8t 
edge"  of  a  swamp  to  P.  road,  and  referred  to 
the  land  as  a  part  of  the  land  purchased  by  the 
grantor's  ancestor  from  G.  The  deed  from  G. 
described  such  line  as  beginning  at  the  black 
gum  and  "running  with  the  edge  of  the  swamp 
on  the  east  side  of  P.  road."  An  earlier  deed  to 
G.  described  the  line  as  beginning  at  the  black 
gum  and  "running  with  the  edge  of  the  swamp 
on  the  east  side  to  P.  road."  The  black  gum 
in  question  was  on  the  east  edge  of  the  swamp, 
and  the  west  edge  of  the  swamp  did  not  inter- 
sect P.  road,  while  the  east  edge  did.  A  line 
could  not  be  run  from  such  black  gum  "on  the 
east  side  'of  P.  road"  as  recited  in  G.'s  deed. 
Held  that,  when  read  in  connection  with  the 
other  calls  in  the  deed  and  with  the  deed  from 
G.,  to  which  plaintifiTs  deed  referred,  and  which 
evidently  was  intended  to  describe  the  land  in 
question  as  "running  with  the  edge  of  the 
Bwamp  on  the  east  side  *to'  P.  road,"  it  was 
evident  that  the  use  of  the  words  "west  edge" 
was  a  clerical  mistake,  and  that  the  line  in- 
tended was  on  the  east  edge  of  the  swamp,  and 
that  the  deed  would  be  so  construed  in  an  action 
of  ejectment;  that  not  being  a  correction  or 
reformation  required  to  be  made  in  equity,  but 
merely  an  ascertainment  of  the  true  intent  of 
the  deed. 

[Ed.  Note.— -For  other  cases,  see  Boundaries, 
Cent  Dig.  §i  66-76 ;   Dec.  Dig.  {  8.*] 

2.  Deeds  (§  112*)^DicscsiFnoN— Rsfesbnok 
TO  Otheb  Deeds. 

Where  a  deed  refers  to  another  for  a  de- 
scription, the  latter  must  be  taken  as  if  em- 
bodied in  the  deed  referring  to  it,  and  the  two 
so  construed'  together  that  the  premises  de- 
scribed in  the  first  will  pass  under  the  second 
deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  323,  324 ;   Dec.  Dig.  »  112.*) 

3.  Deeds  (§  93*)— Construction— Ascebtain- 
INO  Intent. 

In  construing  deeds,  it  is  proper  to  seek  for 
a  rational  purpose  in  their  language  and  provi- 
sions, and  to  construe  them  consistently  with 
reason  and  common  sense,  and,  if  there  is  any 
doubt  as  to  the  real  intention,  to  reject  that  in- 
terpretation which  plainly  leads  to  injustice, 
and  adopt  that  which,  because  it  does  not  pro- 
duce unusual  and  unjust  results,  conforms  more 
to  the  presumed  meaning^  subject,  however,  to 
the  rule  that  the  intention  must  be  gathered 
from  the  entire  instrument 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  231,  232;    Dec  Dig.  §  93.*  ] 

4.  Boundaries  (8  40*)— Questions  fob  Juby. 

Where  the  other  calls  in  the  deed  and  the 
description  in  earlier  deeds  showed  that  a  ref- 
erence to  a  boundary  line  as  on  the  west  edge 
of  a  swamp  was  a  mistake  and  intended  for 
"east  edge,"  it  was  error  to  submit  the  ques- 
tion to   the  jury;    the  question   of  what  the 


boundary  is  being  a  question  of  law,  and  its 
location  alone  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  196-204;    Dec.  Dig.  §  40.*] 

5.  Appeal  and  Bkbob  (8  1062*)— Harmless 
Ebror— Cure  by  Verdict. 

The  error  of  the  court  in  submitting  a  ques- 
tion of  law  to  the  jury  was  cured  where  they 
decided  it  as  the  court  should  have  decided  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4212-4218;  Dec.  Dig.  | 
1062.^] 

6.  Adverse   Possession   (§   100*)— Color   of 
Title— Extent. 

Color  of  title  under  a  deed  cannot  extend 
beyond  the  boundaries  of  the  deed,  and  the  land 
must  be  located  within  and  embraced  by  such 
boundaries.  * 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ||  547-674;  Dec.  Dig.  I 
100.*] 

7.   AdVEBSB    POSSKBBIOir    (I    71*)-***COLOB    OF 

Title"— ESxtbnt. 

To  constitute  color  of  title,  a  deed  must 
profess  to  pass  title,  but  fail  to  do  so  either 
from  want  of  title  in  the  grantor  or  from  the  de- 
fective mode  of  conveyance  employed,  but  must 
not  be  so  obviously  defective  that  no  man  of 
ordinary  capacity  could  be  misled  thereby,  and 
the  belief  of  the  claimant  as  to  its  sufficiency 
Is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  4a5-429;  Dec  Dig.  | 
71.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1264-1273 ;   voL  8,  p.  7606.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Bragaw,  Judge. 

Action  by  J.  J.  Ipock  against  Freeman 
Gaskius  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

This  proceeding  was  brought  for  the  pur- 
pose of  processioning  the  lands  of  the  parties, 
who  are  adjoining  proprietors,  and  of  ascer- 
taining and  declaring  where  is  the  dividing 
line  between  them.  The  case,  in  one  view  of 
it,  turns  upon  the  true  location  of  the  line 
which  is  first  called  for  in  the  deeds,  under 
which  the  plaintiff  claims  as  color  of  title. 
The  plaintiff  introduced  and  read  in  evidence 
a  grant  from  the  state  to  Samuel  Lawson 
for  200  acres  of  land,  and  offered  evidence 
to  prove  that  it  covered  the  land  in  contro- 
versy; but  there  was  no  evidence  connecting 
his  deeds  with  this  grant,  so  that  he  claimed 
the  land  altogether  under  color  of  title  and 
adverse  possession,  and  for  this  reason  the 
proceeding  was  finally  resolved  into  an  ac- 
tion of  ejectment  Plaintiff  relied  on  a  deed 
from  Bryan  H.  Gaskins  and  others,  heirs 
of  David  Gaskins,  to  Alonz6  Gaskins,  and 
mesne  conveyances  to  himself.  They  de- 
scribed the  land  as  225  acres  beginning  at  a 
black  gum,  the  first  comer  of  the  Lawson 
patent,  and  running  with  the  west  edge  of 
the  Shitton  Bridge  swamp  to  Pamlico  road, 
thence  north  up  the  said  road  to  a  post  oak, 
the  dividing  comer  between  Daniel  Gaskins 
and  Silas  Gaskins  In  Bixley's  patent,  and. 
thence  to  the  beginning,  "being  a  part  of  the 
land  purchased  by  David  Gaskins  from 
James    Gaskins."     The    deed    from   James 
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Gaskins  to  DaTld  Gaskins,  dated  Novem- 
ber 13,  1856,  and  mentioned  in  the  deed 
to  Alonzo  Gaskins,  describes  the  land  as  be- 
ginning at  the  same  black  gum,  which  Is  the 
first  comer  of  the  Lawson  grant,  "and  run- 
ning with  the  edge  of  the  swamp  on  the  east 
side  of  Pamlico  road  to  a  post  oak,  the  di- 
viding comer  between  Daniel  Gaskins  and 
Silas  Gaskins  in  the  Bixley  patent,'*  sold  by 
Levin  Gaskins,  and  thence  to  the  beginning, 
containing  125  acres.  The  post  oak  \a  the 
same  comer  called  for  in  the  Alonzo  Gaskins 
deed  and  the  mesne  conveyances  from  him 
to  the  plaintiff.  The  deed  from  Daniel  Gas- 
kins to  James  Gaskins,  dated  June  19,  1833, 
describes  the  land  as  "beginning  at  the  black 
gum,  first  comer  of  the  Lawson  patent  in 
the  mouth  of  the  swamp  and  running  with 
the  edge  of  the  swamp  on  the  east  side  to 
Pamlico  road,  and  thence  with  said  road  to 
a  post  oak,  the  dividing  comer  between  said 
Daniel  Gaskins  and  Silas  Gaskins,  in  Blxley's 
patent,  sold  by  Levin  Gaskins,  and  thence 
to  the  beginning,  containing  125  acres." 
There  was  evidence  that  the  last, two  deeds 
covered  the  same  land,  and  that  the  begin-^ 
nlng  comer  in  the  deeds  of  the  plaintiff  was 
not  on  the  west  edge  of  the  swamp,  and,  to 
reach  the  west  edge,  it  would  be  necessary 
to  run  some  distance  across  the  north  edge 
of  the  swamp,  and,  further,  that  you  would 
not  reach  Pamlico  road  by  runutng  along  the 
western  edge  of  the  swamp,  as  the  two  did 
not  Intersect;  but  the  call  for  a  line  along 
the  west  edge  would  intersect  the  Cool  Spring 
or  Poley  Bridge  road,  which  runs  about  east 
and  west,  the  Pamlico  or  Core  Point  road 
running  about  northeast  and  southwest  and 
some  distance  away.  The  map  used  at  the 
trial  and  before  this  court  shows  this  to  be 
the  case.  In  order  to  reach  Pamlico  road,  the 
line  along  the  western  edge  of  Shitton  Bridge 
swamp  would  liave  to  be  extended  some  dis- 
tance along  the  edge  of  another  swamp,  called 
Poley  Bridge  swamp  or  branch. 

Defendant  introduced  a  deed  from  Daniel 
Gaskins  to  John  S.  Gaskins,  dated  March  16, 
1844,  for  a  tract  of  land  beginning  at  the 
mouth  of  Griffith  branch  at  the  point  1,  as 
indicated  on  the  map,  and  running  various 
courses  to  a  stake  on  the  northeast  edge 
of  Sliitton  Bridge  swamp,  and  thence  down 
the  same,  wlilch  would  be  on  its  east  eAge, 
to  a  gum  in  the  edge  of  Gatlin's  old  mlUpond, 
and  thence  by  various  courses  to  the  begin- 
ning. The  defendants  claim  either  as  heirs 
of  John  S.  Gaid^lns  or  by  deeds  from  those 
who  were  liis  heirs*  It  was  conceded  that 
neither  of  the  parties  had  shown  any  paper 
title  connected  with  the  Lawson  grant;  and 
it  was  also  admitted  that  the  Lawson  comer 
was  at  th^  black  gum  indicated  by  the  letter 
"A"  on  the  map.  With  reference  to  the  calls 
of  the  deed  from  James  Gaskins  to  David 
Gaskins,  viz.,  "Beginning  at  the  black  gum, 
first  comer  of  Lawson's  patent  in  the  mouth 
of  the  swamp,  and  running  with  the  edge  of. 
8<M  Mtoamp  on  the  east  side  of  Pamlico  road 


to  a  post  oak/'  and  especially  the  last  call, 
which  is  italicized,  Henry  Gaskins,  one  of  the 
heirs  of  David  Gaskins,  and  under  whom 
the  plaintiff  claims  by  deed  to  David  Gogden, 
as  one  of  his  mesne  conveyances,  testified: 
"Q.  There  is  the  gum  np  there,  and  there 
is  the  Pamlico  road  down  there  [Indicating]. 
Don't  you  know,  from  Lawson's  gum  on  the 
ekst  side  of  Pamlico  road  yon  couldn't  run 
at  all?  A.  It  is  evidently  on  the  east  side 
of  the  swamp  to  Pamlico  road.  It  is  evi- 
dently a  mistake  of  the  draftsman — a  mis- 
take somewhere.  Q.  You  never  claimed  on 
the  other  side  of  Pamlico  road?  A.  No,  sir; 
I  never  claimed  on  the  south  side  of  the  road, 
or  the  east  side,  whatever  you  call  it.  Q. 
Where  is  that  deed,  the  original  deed  made 
to  your  father?  A,  I  don't  know.  Q.  Whlcli 
one  of  your  children  had  it?  A.  I  could  not 
answer  that  question.    I  don't  know." 

There  was  much  testimony  as  to  the  ad- 
verse possession  of  a  part  of  the  Shitton 
Bridge  swamp,  the  locus  in  quo,  by  the  re- 
spective parties.  The  presiding  judge  ex- 
plained the  contentions  in  the  case,  and  the 
questions  arising  upon  the  evidence,  to  the 
Jury,  defining  what  is  meant,  in  law,  by 
adverse  possession  sufiicient  to  ripen  color 
of  title.  He  left  it  to  the  jury  to  determine 
whether  the  parties  in  the  deeds  of  the  plain- 
tiff intended  to  call  for  the  east  or  west  edge 
of  the  swamp,  for  the  purpose  of  settling  a 
question  of  estoppel,  as  it  was  called,  which 
arose  between  plaintiff,  claiming  under  Al- 
fred Gaskins,  and  some  of  the  defendants, 
claiming  from  the  same  source,  charging' the 
jury  that  If  the  call  in  the  deed  of  March, 
1884,  to  Alonzo  Gaskins,  was  not  intended  by 
the  parties  to  run  with  the  west  edge,  but 
with  the  east  edge  thereof,  as  contended  by 
the  defendants,  there  would  be  no  estoppel  as 
between  the  plaintiff  and  those  of  the  defend- 
ants, who  also  claim  from  Alfred  Gaskins 
In  the  Cham  of  deeds,  as  the  said  parties 
would  not,  in  that  case,  claim  the  same  land 
from  a  common  source,  but  that,  notwith- 
standing this  finding.  If  made  by  the  jury, 
they  must  consider  the  deed  of  Bryan  Gas- 
kins and  others  to  Alonzo  Gaskins,  dated 
March,  1884,  as  sufficient  color  of  title  for 
him  to  be  ripened  Into  a  good  title  by  the  req- 
uisite adverse  possession  of  the  land,  and 
plaintiff's  right  to  their  verdict  would  thai 
depend  upon  the  nature  of  his  possession,  to 
be  ascertained  by  the  jury  under  the  evidence 
and  the  instructlonB  of  the  court  in  regard 
thereto. 

The  jury  returned  a  verdict  in  fkvor  of  the 
defendants,  finding  that  plaintifTs  western 
boundary  Is  the  east  edge  of  the  swamp,  and 
not,  as  contended  by  him,  the  west  edge,  and 
that  said  east  edge  of  the  swamp  is  the  divi- 
sional line  between  plaintiff  and  defendants. 
Judgment  was  entered  upon  the  verdict,  and 
plaintiff  appealed. 

A.  D.  Ward,  of  New  Bern,  for  appellant 
D.  L.  Ward,  of  New  Bern,  for  appellees. 
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WALKER,  J.  (after  statiiig  the  fticts  as 
aboTe).  [1]  It  appears  plainly,  from  the  un- 
disputed facts  of  the  case,  that  the  call  in 
the  plaintiff's  deeds  for  the  "west  edge"  of 
the  swamp  was  a  clerical  mistake,  and  was 
clearly  intended  for  the  east  edge ;  the  word' 
"west"  having  inadvertently  been  substituted 
for  the  word  "east"  by  the  draughtsman. 
When  this  is  shown  to  be  the  case,  it  has 
been  held  frequently  in  this  and  other  juris- 
dictions that  the  court  will  itself  rectify  the 
error  by  applying  the  call  to  the  true  line 
intended  by  the  parties,  when  the  other  calls 
indicate  the  intention,  and  the  matter  is 
free  from  any  doubt  or  uncertainty.  Person 
V.  Roundtree,  2  N.  a  378;  s.  c,  1  N.  0. 
(Mart)  69.  When  passing  upon  a  similar 
question  in  Misell  v.  Simmons,  79  N.  C.  190, 
the  court  held  that,  where  'the  mistake  is 
obvious  and  Is  fully  corrected  by  the  other 
calls  of  the  deed  and  the  plat  annexed,  it 
presents  no  difficulty,  and  the  courts  will 
construe  'east'  to  mean  'west'  to  correct  a 
mistake,  when  the  intent  of  the  parties  ap- 
pears, and  the  means  of  correcting  it  are 
presented;"  citing.  Cooper  v.  White,  46  N. 
C.  389;  Houser  v.  Belton,  32  K.  G.  358,  51 
Am.  Dec.  391 ;  Campbell,  v.  McArthur,  9  N. 
a  33,  11  Am.  Dec.  738.  In  the  last-dted 
case,  the  court  fully  approved  this  instruc- 
tion of  the  court  to  the  jury :  "That  a  mis- 
take in  a  course  or  distance  should  not  be 
permitted  to  disappoint  the  intent  of  the  par- 
ties, if  that  Intent  appeared,  and  if  the 
means  of  correcting  the  mistake  are  furnish- 
ed either  by  a  more  certain  description  in  the 
same  deed  or  by  reference  to  another  deed 
containing  a  more  certain  description" — and 
added:  "So  that  I  cannot  think  any  difficul- 
ty will  present  Itself  In  ascertaining  the  land 
intended  to  be  conveyed  by  the  deed,  when 
recourse  is  had  to  the  patent.  The  grantor 
has  referred  to  this  as  the  means  of  correct- 
ing any  mistake  in  the  description  of  the 
land,  and  of  ascertaining  what  his  intent  was 
in  making  the  deed.  [Blake  v.  Doherty]  5 
Wheat  359,  362  [6.  L.  Ed.  109].  Words  shall 
always  operate  according  to  the  intent  of  the 
parties,  if  by  law  they  may;  and,  if  they 
cannot  operate  in  one  form,  they  shall  op- 
erate in  that  which  by  law  shall  effectuate 
the  intention.  This  is  the  more  just  and  ra- 
tional mode  of  expounding  a  deed,  for,  if  the 
intention  cannot  be  ascertained,  the  rigorous 
rule  is  resorted  to,  from  necessity,  of  taking 
the  deed  most  strongly  against  the  grantor." 

It  was  held  in  Houser  v.  Belton,  supra, 
that,  where  a  deed  described  a  comer  as  be- 
ing on  the  eoit  side  of  a  creek,  it  is  admis- 
sible for  the  party  to  ahow,  by  competent  tes- 
timony, that  the  comer  was  in  fiict  on  the 
toesi  side  of  the  creek,  and  that  when  there 
la  a  di8cr^;»ancy  between  the  course  and  oth- 
er more  certain  descriptions  in  the  deed,  such 
as  natural  objects,  the  former  must  give 
way ;  it  being  sp  easy  to  make  a  mistake  in 
giving  the  course,  and  the.  other  calls  being 


more  reliable  and  certain.  And  In  Cooper  v. 
White,  supra,  Judge  Battle  stated  it  to  be 
w^  settled  that  a  mistake  in  the  course  call- 
ed for  in  a  deed  shall  not  be  permitted  to 
disappoint  the  intent  of  the  parties,  if  that 
intent  appear,  and  if  the  means  of  correcting 
the  mistake  are  furnished,  either  by  a  more 
certain  description  in  the  same  deed  or  by 
reference  to  another  deed,  containing  a  more 
certain  description;  citing  Rltter  v.  Ba!^ett, 
20  N.  C.  266.  The  same  doctrine  was  applied 
in  Davidson  v.  Shuler,  119  N.  C.  583,  26  8. 
E.  340,  to  the  correction  of  what  was  termed 
"a  slip  of  the  pen"  in  writing  "south"  in- 
stead of  "north,"  and  in  Wiseman  v.  Green, 
127  N.  a  288^  37  S.  E.  272,  where  it  was  held 
that  the  court  undoubtedly  has  the  right  to 
constme  a  deed,  and  in  proper  cases  to  cor- 
rect an  inadvertence  of  the  scrivener,  "a  slip 
of  the  pen,"  when  it  plainly  appears  from 
the  deed  itself,  so  as  to  conform  to  the  in- 
tention of  the  parties,  and  in  that  case 
"west,"  as  it  was  written,  was  taken  to  mean 
"east,*'  and  the  calls  were  accordingly  so  ad- 
justed. It  was  said  in  Eea  v.  Robeson,  40 
N.  C.  373,  that  courts  are  always  desirous  of 
giving  effect  to  instruments  according  to  the 
intention  of  the  parties,  so  far  as  the  law 
will  allow;  so  just  and  reasonable  is  this 
rule  that  it  has  long  grown  into  a  niaxlm 
that  favorable  constructions  are  put  on  deeds. 
Commenting  upon  the  use  to  be  made  of  a 
reference  by  one  deed  to  another.  Judge  Gas- 
ton said  in  Bitter  v.  Barrett,  supra:  "The 
very  purpose  of  the  reference  would  seem  to 
be  to  ascertain  with  more  particularity  what 
it  was  apprehended  might  not  have  been 
otherwise  sufflciesntly  described.  They  there- 
fore declare  their  intent  to  convey  unto  John 
Sowell  the  same  land  which  Jacob  McLindon 
sold  to  Isaac  Sowell.  If,  therefore,  in  the 
description  of  the  land  thus  conveyed,  there 
be  found  any  inaccuracy  or  deficiency,  that 
inaccuracy  is  corrected  and  that  deficiency 
supplied  the  moment  we  ascertain  the  true 
boundaries  of  Isaac  Sowell's  purchase,  and 
these  appear  upon  the  face  of  McLindon's 
deed."  In  Gudger  v.  White,  141  N.  a  at 
page  515^  64  S.  B.  at  page  889,  referring  to 
Bitter  v.  Barrett,  we  said:  "This  case  was 
followed  by  Everitt  v.  Thomas,  23  N.  a  252, 
In  which  Chief  Justice  Buffin  says:  'We  do 
not  doubt  that,  by  a  proper  reference  of  one 
deed  to  another,  the  description  of  the  latter 
may  be  considered  as  incorporated  into  the 
former,  and  both  be  read  as  one  instrument 
for  the  purpose  of  identifying  the  thing  in- 
tended to  be  conveyed.'  He  further  says  that 
this  is  especially  so  when  the  calls  of  the 
two  deeds,  it  turns  out,  are  not  inconsistent 
with  each  other,  and  there  is  a  manifest  in- 
tention by  the  later  deed  to  convey  the  whole 
or  a  part  of  the  land  described  tn  the  earlier 
one.  In  such  a  case  the  reference  will  be 
allowed  to  help  an  imperfect  description,  so 
as  tomake  it  conform  to  the  principal  inten- 
tlon.'' 
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[2]  It  has  been  thoroughly  established  that, 
where  one  deed  refers  to  another  for  a  descrip- 
tion, the  latter  must  be  taken  as  if  embodied 
in  the  deed  referring  to  it,  and  the  two  so  con- 
strued together  that  the  premises  described 
In  the  first  will  pass  under  the  second  deed. 
Gudger  v.  White,  supra;  4  Am.  &  Bng.  Bnc. 
of  Law  (2d  Bd.)  808;  Hemphill  v.  Aniiis,  119 
N.  O.^  514,  26  S.  E.  152. 

[3]*  In  Gudger  v.  White,  supra,  we  resorted 
to  these  rules  in  the  location  of  a  dividing 
line  or  boundary  between  adjoining  proprie- 
tors of  land,  and  we  may  appropriately  re- 
produce the  language  used  by  us  in  that  case 
as  strongly  applicable  to  the  facts  of  this 
appeal,  as  follows:  "It  is  not  diflacult,  by 
reading  the  deed,  to  reach  a  satisfactory  con- 
clusion as  to  what  the  parties  meant;  and 
we  are  required,  by  the  settled  canon  of  con- 
struction, so  to  interpret  It  as  to  ascertain 
and  effectuate  the  intention  of  the  parties. 
Their  meaning,  It  is  true,  must  be  expressed 
in  the  instrument;  but  it  is  proper  to  seek 
for  a  rational  purpose  in  the  language  and 
provisions  of  the  deed,  and  to  construe  it 
consistently  with  reason  and  common  sense. 
If  there  is  any  doubt  entertained  as  to  the 
real  intention,  we  should  reject  that  interpre- 
tation which  plainly  leads  to  injustice,  and 
adopt  that  one  which  conforms  more  to  the 
presumed  meaning,  because  it  does  not  pro- 
duce unusual  and  unjust  results.  All  this  is 
subject,  however,  to  the  inflexible  rule  that  the 
intention  must  be  gathered  from  the  entire 
instrument,  'after  looking,'  as  the  phrase  Is, 
*at  the  four  comers  of  it' "  The  rule  thus 
stated  has  been  more  recently  approved  and 
adopted  by  us  in  several  cases  decided  by  this 
court  Bryan  v.  Bason,  147  N.  0.  284,  61  S. 
E.  71;  Trlplett  v.  Williams,  149  N.  C.  394, 
63  S.  B.  79,  24  L.  R.  A.  (N.  S.)  514;  Acker 
V.  Pridgen,  158  N.  C.  338,  74  S.  B.  335;  High- 
smith  V.  Page,  158  N.  C.  226,  73  S.  B.  998; 
and  Beacom  v.  Amos,  77  S.  E.  407,  at  this 
term,  and  numerous  cases  dted  therein. 

It  must  not  be  supposed  that  this  whole- 
some rule  interferes  with  the  principle  that 
parol  evidence  is  not  allowed  to  contradict 
or  vary  a  written  instrument  (Moffltt  v. 
Maness,  102  N.  C.  457,  9  S.  B.  399),  for  there 
is  no  variation  from  the  terms  of  the  deed, 
but  merely  a  correct  ascertainment  of  them 
by  construing  the  entire  Instrument  to  get  at 
the  intent  and  effectuate  it  We  do  not  insert 
a  term  not  in  the  deed  for  one  that  is  there, 
for  there  is  no  process  of  substitution  or 
alteration.  That  which  renders  the  deed  am- 
biguous and  its  meaning  obscure,  if  allowed 
to  stand  by  itself  and  considered  alone,  is 
merely  viewed  in  the  clear  light  of  more 
certain  and  trustworthy  provisions,  and  if 
found  to  have  been  manifestly  a  mistake, 
the  result  of  inadvertence,  is  discarded  and 
not  permitted  to  defeat  the  real  Intention  of 
the  parties,  as  otherwise  exi^essed  in  the 
paper  writing.  This  is  a  most  reasonable 
and  practical  rule,  and  has  the  great  ad- 


vantage of  being  also  a  very  just  one.  Nor 
do  we  invade  the  province  of  a  court  of 
equity  by  correcting  or  reforming  the  instru- 
ment, which,  of  course,  works  a  material 
change  in  it,  to  the  extent  of  making  a  dif- 
ferent contract  than  the  one  expressed  in 
the  language  employed  by  the  parties.  We 
are  only  saying  what  the  parties  meant  by 
all  they  have  said,  neither  taking  from  or 
adding  to  their  agreement  The  deed  cor- 
rects Itself,  so  to  speak,  by  its  own  terms, 
and  the  pervading  intention  of  the  parties 
is  fulfuUed.  Applying  this  principle  to  our 
facts,  reconciling  any  apparent  discrepandea, 
and  seeking  for  the  true  Intent  in  the  deed, 
we  find  that  the  first  call  in  the  plaintiff's 
deed,  after  leaving  the  first  corner  at  the 
black  gum,  or  Lawson's  corner,  is  for  an- 
other physical  object,  the  public  hi^way, 
known  as  Pamlico  road,  and  that  this  road 
is  so  situated  with  its  winding  course,  gener- 
ally northeast  and  southwest,  that  it  could 
not  be  reached  by  pursuing  that  call  in  the 
deeds  along  the  west  edge  of  the  swamp, 
but  that,  in  order  to  reach  it  it  will  be 
necessary  to  insert  a  long  line,  at  the  north 
end  of  the  swamp,  extending  to  its  west  edge, 
and  at  the  south  end  another  long  line  not 
mentioned  in  the  deeds,  as  the  west  edge  of 
the  swamp  does  not  coincide  with  or  fit  into 
either  the  call  for  the  black  grum,  Law8on*s 
corner,  or  the  one  for  the  Pamlico  road;  but, 
if  you  run  from  the  black  gum  along  the  east 
edge  of  the  swamp,  it  will  intersect  that  road 
at  the  point  in  the  Pamlico  road  designated 
by  the  letter  "O"  in  the  map,  and  this  will 
fit  into  the  next  call,  "thence  north  up  the 
road,  to  the  post  oak,'*  and  this  can  be  done 
without  any  variation  required  by  the  sub- 
stitution of  lines  not  called  for  in  the  deeds. 
So  far  as  this  case  presents  reasons  quite 
as  strong  and  cogent  for  adopting  the  east 
edge  of  the  swamp  as  the  true  line  as  any 
advanced  in  the  cases  we  have  dted,  in  sup- 
port of  a  similar  course  taken  in  them.  But 
plaintiff's  deeds  describe  the  land  intended 
to  be  granted  by  them  as  the  same  or  a  part 
of  it  which  was  conveyed  in  the  deed  of 
James  Gaskins  to  David  Gaskins,  and,  by  a 
fair  construction  of  that  deed,  it  conveys  the 
same  land  as  is  described  in  the  deed  from 
Daniel  Gaskins  to  David  Gaskins;  that  is, 
they  call  for  the  line  from  the  black  gum 
along  the  east  edge  of  the  swamp  to  the  Pam- 
lico road,  and  then  up  the  road  to  the  post 
oak. 

If  we  should  follow  literally  the  calls  in 
the  deed  from  James  Gaskins  to  David  Gas- 
kins, the  land  would  be  Impossible  of  loca- 
tion, but  it  is  perfectly  manifest  what  the 
deed  means.  The  word  **or'  was  evidently 
intended  by  the  draughtsman  for  "to,"  so 
that  when  construed  by  its  terms  and  the 
map,  showing  the  different  objects  in  their 
relation  to  each  other,  it  conveys  a  tract  of 
land  beginning  at  the  black  gum  and  running 
thence  with  the  east  edge  of  the  swamp  to 
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the  Pamlico  road,  thence  with  the  road  to  the 
post  oak,  and  admitted  corner,  and  thence 
back  to  the  beginning,  containing  125  acres. 
This  is  in  exact  harmony  with  what  is 
written  in  the  preceding  deed  of  Daniel  Gas- 
kins  to  James  Gaskins,  who  conveyed  to 
David  Gaskins,  and  it  also  agrees  with  what 
plaintiffs  own  witness,  Henry  Gaskins,  son 
of  David  Gaskins,  said  about  it,  that  the 
call  in  the  deed  from  Jam^  Gaskins  to  his 
father,  David  Gaskins,  "is  evidently  meant 
for  the  east  side  of  the  swamp  to  the  Pam- 
lico road,''  and  the  call,  as  it  appears  in  the 
deed — that  is,  running  (from  the  black  gum) 
with  the  edge  of  the  swamp  on  the  east  side 
of  Pamlico  road  to  a  post  oak — was  also 
"evidently  a  mistake  of  the  draughtsman  (a 
mistake  somewhere),"  and  further  he  stated 
that  those  under  whom  plaintifiT  claims  never 
asserted  ownership  to  any  land  on  the  south 
side  or  east  side  of  the  Pamlico  road.  It 
may  be  that  the  mistake  was  committed  in 
copying  the  original  deed  on  the  registration 
book,  as  it  appears  that  the  registry  was 
used  and  not  the  original.  However  it  oc- 
curred, the  deeds  and  map  all  show  that  the 
Intended  line  was  the  east  edge  of  the 
swamp.  In  Houser  v.  Bolton,  supra,  a  corner 
was  described  as  being  on  the  east  side  of  a 
creek,  when  the  circumstances  showed  it 
should  have  'been  on  the  west  side,  and  it  was 
held  competent  to  show  the  mistake  by  com- 
petent proof,  though  it  be  parol  testimony; 
citing  the  leading  case  of  Person  v.  Round- 
tree,  supra,  where  south  was  read  for  north, 
because  of  a  manifest  inadvertence  of  the 
draughtsman,  by  which  the  mistake  occurred. 
The  mistake  in  our  case  is  obvious,  and  it 
should  not,  therefore,  be  allowed  to  prejudice 
the  right  of  the  defendants.  Bradford  v. 
Hill,  2  N.  C.  22,  1  Am.  Dec.  546.  The  case  of 
Johnson  v.  Bowlware,  149  Mo.  451,  51  S.  W. 
109,  was  much  like  this  one,  and  it  was  there 
held  that:  "Where  a  part  of  a  description  in 
a  deed  is  inconsistent  with  the  other  parts, 
if  sufficient  remains  from  which  the  intention 
of  the  parties  can  be  ascertained,  that  part 
which  is  repugnant  may  be  rejected  altogeth- 
er. And  this  may  be  done  in  an  action  of 
ejectment  And  if  it  is  clear  that  the  word 
*we8t,'  a  call  for  the  course,  was  by  mistake 
of  the  scrivener  written  for  'east,*  in  a  de- 
scription which  also  calls  for  'the  place  of 
beginning'  in  the  same  connection,  that  word 
will  be  rejected  as  repugnant*'  See  Thatch- 
er V.  Howland,  2  Mete.  (Mass.)  41 ;  Warden 
V.  Harris  (Tex.  Civ.  App.)  47  S.  W.  834. 

[4, 6]  But  the  court  Instructed  the  jury 
that;  notwithstanding  they  found  that  the 
line  ran  with  the  east  instead  of  the  icest 
edge  of  the  swamp,  the  plaintifiTs  deed  was 
color  of  title;  and,  if  he  and  those  under 
whom  he  daimed  had  been  in  adverse  po8-| 


session  for  the  time  required  to  ripen  title, 
he  was  entitled  to  recover.  It  was  error  to 
submit  the  question  of  the  boundary  in  this 
case  to  the  jury.  What  is  a  boundary  is  a 
question  of  law,  where  it  is  a  question  of 
fact,  but  there  was  no  dispute  as  to  where  it 
is;  the  only  question  being  what  it  is,  wheth- 
er the  east  or  west  edge  of  the  swamp,  either 
of  these  two  lines  being  easily  located.  The 
error,  though,  was  cured  by  the  verdict  of 
the  jury.  Vaughan  v.  Exum,  77  S.  E.  679^ 
at  this  term;  Hardy  v.  Ward,  150  N.  C,  385, 
64  S.  B.  171. 

[6,  7]  Color  of  title  cannot  extend  beyond 
the  boundaries  of  the  deed  constituting  it 
(Lumber  Co.  v.  Swalo,  77  S.  E.  700,  at  this 
term),  and  the  land  must  be  located  within 
and  embraced  by  the  boundaries.  Marshall 
V.  Corbett,  137  N.  C.  555,  50  S.  B.  210.  We 
suppose  the  court  thought  that  the  mistaken 
call  for  the  west  side  of  the  swamp  was  suffi- 
cient to  show  good  faith,  and  therefore  could 
be  considered  as  colorable  title,  under  the 
accepted  definition  that  color  of  title  is  that 
which  in  appearance  is  title,  but  which  in 
reality  is  no  title  at  all.  Knight  v.  Grim, 
110  Va.  400,  66  S.  E.  42,  19  Ann.  Cas.  400. 
The  particular  instrument  does  not  depend 
upon  the  belief  of  the  claimant  as  to  its  suffi- 
ciency to  confer  title  (Reddick  v.  Leggat  7 
N.  C.  539;  Rogers  r.  Mabe,  15  N.  C.  180), 
but  on  its  professing  to  pass  a  title,  which 
it  falls  to  do,  either  from  want  of  title  in 
the  person  making  it  or  from  the  defective 
mode  of  conveyance  employed ;  but  it  must 
not  be  so  obviously  defective  that  no  man 
of  ordinary  capacity  could  be  misled  by 
it  Tate  v.  Southard,  10  N.  C.  119,  14  Am. 
Dec.  578;  Dobson  v.  Murphy,  18  N.  C.  '586; 
McConn^  v.  McCk>Dnell,  64  N.  C.  at  page 
344.  But  adverse  possession,  nevertheless, 
cannot  be  extended  beyond  jthe  boundaries 
fixed  by  the  deed  Itself  and  its  own  language. 
The  plaintiff,  however,  got  the  full  benefit 
of  the  deeds  as  color,  and  cannot  complain  of 
this  instruction.  The  iury  fcmnd  against  him 
as  to  the  fact  of  adverse  possession,  and  so 
far,  therefore,  as  his  title  depends  tiiereon, 
and  not  upon  the  alleged  estoppel,  he  has 
lost  upon  the  Issue  of  fact  under  a  charge 
free  from  error  in  that  respect  There  Is 
also  evidence  that  plaintiff  acted  In  recogni- 
tion of  the  defendant's  title,  showing  that  he 
knew  where  was  the  true  boundary -line  of 
the  land.  There  surely  was  sufficient  and 
strong  evidence  to  carry  the  case  to  the  jury 
upon  the  question  of  boundary,  if  that  was 
the  proper  way  to  try  It 

A  careful  examination  of  the  case  leads  us 
to  conclude  that  no  error  was  committed 
at  the  trial. 

No  error. 
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(Supreme  Court  of  North  Carolina.     April  2, 

1913.) 

1.  Sales  (S   429*)— Breach  of  Wabrantt-* 
Bight  of  Action. 

A  party  relyins  upon  a  written  warranty 
of  quality  in  a  saTe  ol  personal  property  is 
bound  by  the  terms  of  the  warranty,  and  must 
comply  therewith  in  order  to  recover. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1224-1229;  Dec.  Dig.  {  429.*] 

2.  Evidence  (§  434*)— Parol  Byidbncs  Af- 
fecting Rights— Fraud. 

The  defense  of  fraudulent  representations 
to  an  action  on  a  contract  is  not  founded  on 
the  contract;  but,  when  established,  vitiates 
and  destroys  it  and  its  restrictive  stipulations, 
and  hence  may  be  established  by  parol  evidence. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |{  2005-2020;  Dec  Dig.  |  434.*] 

3.  Evidence  (§  434*)— Parol  Evidbnc»— Ex- 
emption IN  Contract— Fraud. 

The  fraudulent  representations  of  a  seller^s 
agent  was  a  defense  to  an  action  on  a  contract 
of  sale,  notwithstanding  a  clause  therein  ex- 
empting the  seller  from  liability  for  its  agent's 
representations  at  variance  with  the  contract; 
such  defense  not  b.eing  based  on  the  contract. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2005-2020 ;  Dec  Dig.  ft  434.*] 

4.  Sales  ({  52*)  —  Actions  ^  Defenses  — 
Fraud. 

In  an  action  on  a  contract  of  sale  to  es- 
tablish the  defense  of  fraudulent  representations 
by  the  seller's  agent,  it  was  necessary  to  prove 
that  such  representations  were  made,  that  the 
agent  knew  they  were  untrue,  and  made  tbem 
with  intent  to  deceive,  and  that  the  purchaser 
relied  thereon  in  making  the  purchase. 
.  [Ed.  Note.— For  othei^  cases,  see  Sales,  Cent 
Dig.  S§  118-144.  104?;  Dec  Dig.  $  52.*] 


5.  Sales   (§  53*)— AcnoNS— Sufficiency   of 
Evidence. 

In  an  action  for  the  purchase  price  of  a 
traction  engine,  evidence  KM  sufiScient  to  make 
a  question  for  the  jury  as  to  the  making  of 
representations  by  the  seller's  agent  relative  to 
the  engine  and  as  to  his  knowledge  of  their 
falsity. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §i  145-151;  Dec  Dig.  §  53.*] 

6.  Sales  (S  53*)  —  Agckptanob  —  Questions 
FOR  Jury. 

Where,  according  to  his  evidence,  a  person 
who  purchased  a  traction  engine  in  reliance  on 
representations  of  the  seller's  agent  signed  the 
notes  and  mortgage  in  payment  thereof  and  the 
contract  of  pucf base,  siter  a  very  unsatisfacto- 
ry trial,  upon  the  agent's  representation  that 
the  engine  would  come  up  to  his  previous  rep- 
resentations in  good  weather  and  when  the  road 
was  repaired,  and  upon  his  promise  that,  if  it 
did  not  do  so,  the  contract  would  be  canceled, 
the  purchaser  telling  him  that  he  had  no  way 
of  knowing  what  the  engine  would  do,  and 
would  sign  the  contract  only  upon  that  guaran- 
ty, the  court  properly  refused  to  hold  as  a  mat- 
ter of  law  Uiat  there  was  a  final  and  uncondi- 
tional acceptance  of  the  engine. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§  146-151;  Dec.  Dig.  §  53.*] 

r.  Sales  (§  38*)— Actions- Defenses- Waiv- 
er BT  Acceptance. 

Even  if  the  purchaser  of  a  traction  engine 
was  under  an  obligation  to  make  an  examination 
of  it  for  himself  before  signing  a  contract  of 
nurchase,  and  failed  to  do  so,  his  failure  did 


not  preclude  him  from  defending  an  action  for 
the  price,  on  the  ground  of  fraudulent  represen- 
tations by  the  seller's  agent 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i§  65-77,  85;  Dec  Dig.  {  88.*] 

&  Appeal  and  Error  (|  1038*)— Erbob  Fa- 
vorable TO  Appellant. 

Where  there  was  evidence  that  a  slip  ad- 
dressed to  the  seller  of  a  traction  engine  and 
signed  by  the  purchaser,  stating  that  the  seller's 
agent  bad  rendered  the  desired  assistance  in 
operating  the  engine,  and  that  the  purchaser 
vA'ds  well  pleased  with  it,  was  signed  under  the 
belief  that  it  was  one  of  the  notes  for  the  pur- 
chase price,  and  that  at  that  time  the  purcnaa- 
er  had  not  discovered  the  worthless  character 
of  the  engine,  the  seller  could  not  complain  of 
instructioQS  that,  if  the  purchaser  knew  what 
he  was  signing,  he  was  bound  by  the  slip,  but, 
if  he  signed  it  under  the  belief  that  it  was  a 
note,  he  was  not  bound  thereby;  since  the  slip 
amounted  to  nothing  more  thiui  an  expression 
that  the  purchaser  was  pleased  with  the  engine 
at  that  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.  |!  4052-4062;  Dec  Dig.  | 

1033.*] 

9.  Sales  ($  121*)  —  Actions  —  Defsnsbs  — 
Waiver  by  Acceptance. 

Wliere  a  purchaser  of  a  traction  engine, 
after  offering  to  return  it  retained  it  for  over 
a  year  at  the  seller's  request  tP  try  to  make  it 
perform  the  service  it  was  represented  as  capa- 
ble of  performing,  and  upon  ascertaining  that 
It  would  not  perform  such  service  put  it  aside, 
and  did  not  use  it,  his  retention  of  it  did  not 
bar  him  from  rescinding  the  purchase  for  fraud- 
ulent representations  by  the  seller's  agent 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  §§  296-301;  Dec  Dig.  |  121.*] 

Appeal  from  Superior  Court,  Robeson 
County;    Webb,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  J.  W.  McKay.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  following  were  the  issues: 

*'(1)  Did  the  defendant  execute  the  con- 
tract, notes,  and  mortgages  alleged  In-  the 
complaint?     Answer :    Yes. 

''(2)  Did  the  defendant  accept  tlie  engine 
and  fixtures  after  demonstration  and  iii£S)ec- 
tion  of  same  by  him,  as  alleged  in  the  com- 
plaint?   Answer :    No. 

"(3)  Were  the  said  notes,  contract,  and 
mortgage  procured  frcnn  defendant  by  false 
and  fraudulent  representations  of  the  plain- 
tiff's agent,  as  alleged  in  the  answer?  An- 
swer :   Yes. 

"(4)  Is  the  defendant  Indebted  to  the 
plaintiff,  and,  if  so,  in  what  amount?  An- 
swer :    Nothing. 

"(5)  In  what  amount,  if  anything,  is  the 
plaintiff  indebted  to  the  defendant  on  ac- 
count of  money  paid  on  the  machinery  to 
the  plaintiff  by  the  defendant?  Answer: 
$500,  with  interest 

"(6)  In  what  amount,  if  anything,  is  plain- 
tiff indebted  to  the  defendant  for  expenses 
incurred  in  the  endeavor  to  operate  the  ma- 
chinery and  other  expenses  incurred  in  con- 
nection with  said  machinery  as  allied  In 


otber  casep  see  tame  topic  and  ■ection  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexi 
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the  counterdaim  of  defendant  as  set  forth 
in  the  answer?    Answer :  |231/' 

From  the  judgment  rendered  the  plaintiff 
appealed. 

W.  D.  Turner  and  Dorman  Thompson, 
both  of  StatesvlUe,  for  appellant  McX^ean, 
Varser  &  McLean  and  Mclntyre,  Lawrence 
&  Proctor,  all  of  Lumberton,  for  appellee. 

BEOWN,  J.  This  action  Is  brought  to  re- 
cover on  notes  of  defendant  aggregating  $V 
774  given  for  the  purchase  of  a  traction  en- 
gine sold  to  defendant  by  plaintiff's  agent, 
one  Crutchfleld.  The  defendant  for  answer 
sets  up  two  defenses:  First,  that  the  plain- 
tiff warranted  the  quality  and  suitableness 
of  the  engine  for  the  purposes  Intended,  and 
avers  a  breach  of  said  warranty;  second, 
that  defendant  was  Induced  to  enter  into 
said  contract  by  reason  of  the  false  and 
fraudulent  representations  of  Grutchfield, 
the  selling  agent  of  plaintiff.  The  defend- 
ant appears  to  have  relied  solely  upon  the 
last-named  defense,  and,  as  no  issue  was  sub- 
mitted upon  the  question  of  false  warranty, 
we  will  not  consider  that  aspect  of  the  case. 

[1]  There  Is  this  difference:  A  party  re- 
lying upon  a  written  warranty  of  quality  in 
the  sale  of  personal  property  is  bound  by  the 
terms  of  the  Warranty,  and  must  comply 
with  them  In  order  to  recover.  Piano  Com- 
pany V.  Kennedy,  152  N.  C.  196,  67  S.  E. 
488. 

[2]  Whereas  the  defense  of  fraudulent  rep- 
resentations, whereby  one  is  induced  to  en- 
ter into  a  contract,  is  not  founded  on  the 
contract,  but,  when  established,  vitiates  and 
destroys  It,  and  the  restrictive  stipulations 
contained  In  the  contract  fall  with  it.  For 
this  reason  the  contention  of  the  plaintiff 
that  much  of  the  evidence  tends  to  vary  the 
written  contract  cannot  be  sustained.  The 
case  of  Etheridge  v.  Palin,  72  N.  C.  216,  has 
no  application.  In  that  case  the  attempt 
was  to  vary  the  contract  of  warranty. 

The  defense  of  fraud  does  not  change  the 
contract,  but  nullifies  it,  and  is  competent 
for  that  purpose  as  held  in  Tyson  v.  Jones, 

150  N.  0.  181,  63  S.  B.  734;  Whltehurst  v. 
Insurance  Co.,  149  N.  O.  273,  62  S.  E.  1067. 
In  Tyson  v.  Jones  it  was  held  that  false 
and  fraudulent  representations  sufficient  to 
avoid  a  written  contract  may  be  shown  by 
parol  as  a  defense  in  an  action  for  damages 
alleged  to  have  been  sustained  by  its  breach, 
as  such  does  not  tend  to  vary  or  contradict 
the  writing,  but  to  render  the  entire  instru- 
ment void.    To  same  effect:    Bank  v.  Chase, 

151  N.  O.  108,  65  S.  B.  745;  Basnight  v.  Job- 
bing Co.,  148  N.  O.  350,  62  9,  B.  420 ;  Gwalt- 
ney  v.  Ins.  Co.,  132  N.  C.  928,  44  S.  E.  659; 
Insurance  Co.  y.  Knight,  76  S.  B.  623. 

[S]  It  is  contended  that  the  contract  con- 
tains a  clause  limiting  the  authority  of  the 
selling  agent,  and  that  McKay,  being  able 
to  read,  is  fixed  with  knowledge  of  such 
clause.     This  position  might  be  well  taken 

77  S.E.-64 


if  the  defense  was  based  upon  the  contract, 
but  it  is  well  settled  that  a  clause  in  a  sale 
contract  exempting  the  seller  from  liability 
for  its  agent's  representations  at  variance 
with  the  contract  does  not  protect  the  seller 
where  the  contract  was  void  by  reason  of 
the  agent's  fraud.  Machine  Co.  v.  Bullock, 
76  S.  B.  634,  last  term.  In  Unltype  Co.  v. 
Ashcraft,  155  N.  C.  63,  71  S.  E.  61,  it  was 
said :  '*The  declarations  made  by  the  agent 
were  made  by  him  dum  ffervet  opus,  and 
his  principal  must  be  considered  as  bound  by 
them  as  much  so  aS  if  it  had  made  them 
itself."  As  said  in  Peebles  v.  Guano  Com- 
pany, 77  N.  C.  233,  24  Am.  Rep.  447:  "A 
corporation  can  only  act  through  Its  agents, 
and  must  be  responsible  for  their  acts.  If 
a  manufacturing  corporation  is  not  responsi- 
ble for  the  false  and  fraudulent  representa- 
tions of  its  agents,  those  who  deal  with  it 
will  be  practically  without  redress  and  the 
corporation  can  commit  fraud  with  impuni- 
ty." Mfg.  Co.  V.  Davis,  147  N.  C.  267.  61 
S.  E.  54,  17  L.  R.  A.  (N.  S.)  193 ;  Food  Co. 
V.  ElUott,  151  N.  C.  393,  66  S.  E.  451,  31  L. 
K.  A.  (N.  S.)  910;  Mfg.  Co.  v.  Feezer,  152 
N.  C.  516,  67  S.  B.  1004.  Several  prayers 
for  instruction  bring  up  for  review  the  suffi- 
ciency of  the  evidence  of  fraud. 

[4]  To  Justify  a  finding  for  the  defendant 
upon  the  third  issue,  relating  to  the  fraud- 
ulent representations  of  Crutchfield,  the 
agent  of  plaintiff,  the  evidence  must  tend 
to  prove  (1)  that  the  representations  were 
made;  (2)  that  the  agent  knew  they  were 
untrue  and  made  them  with  intent  to  de- 
ceive; (3)  that  the  defendant  acted  in  reli- 
ance thereon  in  purchasing  the  engine. 

[6]  We  think  there  is  sufficient  evidence 
to  be  submitted  to  the  Jury  upon  each  of 
these  three  elements  of  fraud.  The  repre- 
sentations are  established,  not  only  by  the 
evidence  of  the  defendant,  but  by  that  of 
Crutchfield  himself,  who  testified  as  follows : 
*'I  was  salesman  and  expert  for  company; 
went  around  selling  machines.  It  was  usual 
to  demonstrate  their  qualities.  McKay  told 
me  he  wanted  an  engine  to  haul  lumber,  and 
showed  me  road,  and  said  he  wanted  to  haul 
from  4,000  to  5,000  feet  at  a  load  and  make 
two  trips  a  day;  if  he  could  get  an  engine 
that  would  do  that,  he  wanted  it  He  said 
it  cost  him  $1.50  to  haul  with  wagons  and 
wanted  engine  to  reduce  cost  I  told  McKay 
I  thought  that  engine  could  haul  5,000  feet, 
and  make  two  trips  per  day.  I  told  him  this 
more  than  once.  I  told  him  that  it  would 
haul  ftom  4,000  to  5,000  feet  and  make  two 
trips  per  day  under  ordinary  conditions  of 
weather  and  roads,  if  he  would  make  im- 
provements on  road.  I  thought  engine  would 
do  what  he  wanted  it  to  do.  I  told  him  so. 
The  only  thing  he  told  me  he  wanted  to  do 
was  to  reduce  hauling  expenses.  After  it 
would  not  work  we  talked  about  it  and  I 
told  him  I  thought  it  would  do  it" 

The  defendant  testified :     ''I  told  him  I 
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would  buy  an  engine  If  It  would  reduce  the 
cost  of  hauling  sufficient  to  justify  It;  told 
him  It  was  costing  me  $1.50  per  thousand; 
showed  him  the  road.  He  told  me,  if  I 
bought  this  engine,  I  could  reduce  cost  con- 
siderably; that  it  would  not  cost  more 
than  $4  per  day  to  operate  it  and  could 
make  two  trips  a  day,  and  easily  carry  5,000 
feet  at  a  trip.  •  •  ♦  I  would  not  have 
bought  the  engine  but  for  those  representa- 
tions. I  told  Crutchfleld  repeatedly  that  I 
would  have  to  rely  upon  what  he  said  about 
it  I  had  had  no  experience  in  operating 
traction  engines.  ♦  ♦  •  He  said  he  guar- 
anteed that  it  would  haul  10,000  feet  a  day, 
and  make  two  trips  per  day,  and  would  im- 
prove the  roads  in  running  over  it." 

B.  F.  Faircloth  testified:  "Crutchfleld 
said  to  McKay  he  could  haul  two  trips,  and 
make  5,000  feet  a  trip  in  one  day." 

Jasper  Bullock  testified :  **Crutchfield  told 
him  he  would  guarantee  it  would  give  satis- 
faction; that  it  would  make  two  trips  and 
haul  5,000  feet  in  a  day;  that  he  would 
guarantee  it." 

B.  T.  Cobb  testified:  "Crutchfleld  said  it 
would  haul  5,000  feet,  and  make  two  loads 
a  day.  He  said  he  would  guarantee  it,  and, 
if  it  did  not,  it  was  not  McKay's  engine." 

D.  F.  Hester  testified :  "McKay  told  Crutch- 
field  he  wanted  an  engine  that  would  haul 
5,000  feet  at  a  load  and  make  two  loads  a 
day.  Crutchfield  said  that  the  engine  would 
do  that ;  that  he  would  guarantee  It," 

D.  F.  McCormlck  testified :  "Heard  Crutch- 
field  say  damned  old  thing  was  worn  out 
before  it  came  here,  ought  to  have  been  on 
scrap  pile." 

There  is  abundant  evidence  tending  to 
prove  the  falsity  of  Crutchfield's  declara- 
tions ;  that  the  engine  utterly  failed  to  come 
up  to  the  representations;  that  although 
handled  by  men  pronounced  competent  by 
the  agent  himself,  and  although  the  road  was 
properly  repaired  and  weather  was  good,  it 
never  averaged  even  one  trip  a  day  or  even 
1,500  feet  of  lumber.  Instead  of  decreasing 
the  cost  below  $1.50  per  thousand,  it  increas- 
ed the  cost  to  $10.44  per  thousand,  not  count- 
ing the  cost  of  the  engine.  In  addition  to 
this,  in  hauling  20  loads  it.  constantly  broke 
down;  the  hubs  broke;  several  spokes  came 
out ;  cog  gearing  stripped  and  broke ;  clutch 
broke;  gearing  broke,  etc.  McKay  spent 
over  $150  in  repairs  in  trying  to  operate  it 
It  was  never  made  to  work,  and  after  faith- 
ful trial  was  abandoned,  and  plaintiff  was 
notified  to  remove  it  That  Crutchfield  knew 
of  the  worthless  character  of  the  engine  be- 
fore he  shipped  it  to  defendant  is  shown  by 
his  statement  to  McCormlck  quoted  above. 

[6]  The  plaintiff  further  contends  that  the 
defendant  accepted  the  engine  after  demon- 
stration by  Crutchfield,  and  that  such  accept- 
ance is  a  bar  to  his  defense.  The  plaintiff's 
evidence  tends  to  prove  that,  after  Crutch- 
field had  demonstrated  the  engine  five  days. 


the  defendant  then  signed  the  written  con- 
tract. Exhibit  A,  paid  Crutchfield  $500  in 
cash,  and  signed  the  notes  and  mortgage.  At 
same  time  McKay  also  signed  the  satisfac- 
tion slip,  reading  as  follows :  "Hamer,  S.  C, 
April  11th,  1906.  J.  I.  Case  Threshing  Ma- 
chine Co.  Bacine,  Wis.— Gentlemen :  Your 
Mr.  J.  F.  Crutchfield  has  rendered  us  the 
desired  assistance  in  operating  the  machinery 
recently  purchased  from  you  and  we  are  well 
pleased  with  the  same.  Engine  No.  16,013. 
J.  W.  McKay."  The  defendant's  evidence 
tends  to  prove  that  the  engine  was  operated 
three  days  before  contract  was  signed.  It 
did  not  come  up  to  representation.  It  was 
admitted  that  it  tained  constantly  during 
that  time;  that  the  roads  had  not  been  re- 
paired, and  were  in  very  bad  condition. 
Plaintiff's  agent  had  to  leave  and  insisted 
that  the  contract  be  signed.  Defendant  re- 
fused to  do  so.  The  agent  then  assured  de- 
fendant that  the  failure  of  engine  to  come 
up  to  representations  was  due  to  the  weather 
and  roads,  and  guaranteed  that  it  would  come 
up  to  representations  In  good  weather  when 
the  road  had  been  repaired.  He  further 
agreed  that,  if  it  did  not  do  so,  the  contract 
and  notes  should  be  returned  to  defendant, 
and  the  trade  canceled.  Defendant  told  the 
agent  he  had  no  way  of  knowing  what  it 
would  do,  but  that  he  would  sign  the  con- 
tract upon  the  guaranty  that  if,  in  good 
weather  and  after  repairing  the  roads,  the 
engine  failed  to  come  up  to  specifications,  the 
notes  and  contract  were  to  be  returned  to 
him  and  the  trade  canceled.  We  do  not  think 
the  court  would  have  been  justified  in  hold- 
ing as  matter  of  law  that  there  was  a  final 
and  unconditional  acceptance  of  the  engine 
after  examination  by  defendant  himself.  De- 
fendant testified  that  he  told  plaintifiTs  agent 
when  he  signed  the  notes  and  slip  that  he 
knew  nothing  about  that  character  of  en- 
gines, and  that  he  relied  upon  his  represen- 
tations and  Judgment  According  to  defend- 
ant's version  of  the  matter,  if  he  accepted 
the  engine,  he  did  it  relying  upon  Crutch- 
field's  representations,  and  not  upon  his  own 
examination. 

[7]  But,  even  if  defendant  was  under  ob- 
ligations to  make  an  examination  for  himself 
before  signing  the  contract,  plaintiff  cannot 
set  up  his  failure  to  do  so  in  excuse  of  the 
fraud  of  Its  agent  Machine  Co.  v.  Bullock, 
76  S.  E.  634.  See,  also.  Griffin  v.  Lumber 
Company,  140  N.  C.  514,  53  S.  E.  307,  6  L.  B. 
A.  (N.  S.)  463;  Hill  v.  Brower,  76  N.  C.  125; 
Leonard  ▼.  Power  Co.,  155  N.  C.  15,  70  SL  E. 
106L 

[8]  As  to  the  "satisfaction  slip,**  the  con- 
tention of  plaintiff  that  the  signing  of  it  bars 
defendant's  defense  cannot  be  maintained. 
There  was  evidence  that  this  slip  was  of 
same  siae  and  character  as  the  notes;  that 
they  were  spread  out  on  a  table  shingle  fash- 
ion ;  that  defendant  was  told  there  were  the 
notes,  and  he  signed  under  this  apprehension. 
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His  honor  submitted  tlilB  to  the  Jury  under 
instructions  that,  If  defendant  knew  what  he 
was  signing,  he  was  bound  thereby;  but  that 
if,  upon  the  contrary,  he  signed  the  paper 
under  a  belief  that  it  was  a  note,  then  he 
would  not  be  bound  thereby.  We  do  not 
think  the  plaintiff  can  justly  complain  of  his 
honor's  ruling  in  respect  to  this  so-called 
**satisf  action  slip.^  In  our  opinion  it  amounts 
to  nothing  more  than  an  expression  that  the 
defendant  was  pleased  with  the  engine  at 
that  time  only  a  few  days  after  its  arrival. 
He  had  not  then  discovered  its  worthless 
character,  and  that,  as  Crutchfield  told  Mc- 
Cormick,  "It  ought  to  have  been  on  the  scrap 
pile." 

[9]  It  iis  contended  that  defendant  retained 
the  engine  and  tried  to  work  it  for  such  a 
length  of  time  as  precludes  him  from  re- 
scinding the  contract  upon  any  ground.  It 
was  in  evidence  that  as  soon  as  defendant 
ascertained  the  engine  would  not  haul  the 
quantity  of  lumber  represented,  even  after 
the  road  was  repaired  and  the  weather  clear- 
ed off,  he  at  once  wrote  the  company.  They 
sent  a  man  to  put  it  In  shape.  Tlds  effort 
failed.  The  defendant  then  (as  suggested 
by  plaintiff)  ordered  certain  new  parts,  and 
renewed  the  attempt  to  make  it  operate  suc- 
cessfully. This  being  a  failure,  plaintiff's 
agent  invited  defendant  to  Greensboro  for  a 
conference.  As  long  as  a  year  after  the 
execution  of  the  notes  defendant  agreed  to 
pay  them,  provided  the  engine  could  be  made 
to  come  up  to  representations.  When  he 
finally  ascertained  that  it  was  absolutely  im- 
possible to  make  the  engine  perform  the  serv- 
ices, he  put  it  aside,  and  has  not  used  it 
since.  He  made  in  all  not  more  than  20 
trips  with  it  He  tendered  it  back  promptly 
to  plaintiff.  Defendant,  having  retained  the 
engine  under  these  circumstances,  at  the  re- 
quest of  plaintiff,  trying  to  make  it  perform 
the  service  it  was  represented  as  capable  of 
I)erformJLng,  is  not  barred  from  asserting  his 
right  of  rescission  upon  the  ground  of  fraud 
In  the  purchase. 

There  are  54  assignments  of  error  In  this 
record.  We  have  examined  them,  and  find 
them  to  be  without  merit  We  content  our- 
selves with  reviewing  the  salient  points  of 
the  case. 

No  error. 


(161  N.  c.  638)  • 

MINTZ  V.  RUSS  et  ux. 

(Supreme  Court  of  North  Carolina.     April  2, 

1913.) 

1.   VENDOB   and    FUBCHASBB   (I   233*)— ElFFECT 

OF  Failube  to  Recobd. 

Where  an  owner  of  land  executed  a  deed 
in  1876  which  was  registered  in  1910,  and 
thereafter  executed  another  deed  covering  part 
of  the  same  land  which  was  registered  in  1908, 
the  holder  of  the  second  deed  had  the  superior 
legal  claim  under  Revisal  1905,  §  980,  provid- 
?!ig  that  no  conveyance  of  land  shall  be  valid  to 


pass  any  property  as  against  creditors  or  pur- 
chasers for  a  valuable  consideration  from  the 
donor  or  bargainor,  but  from  the  registration 
thereof. 

[Ed.  Note, — For  other  cases,  see  Vendor  &  Pur- 
chaser, Cent  Dig.  §§  563-^66 ;  Dec.  Dig.  1 233.*1 

2.  Advebse  Possession  (|  103*)— Extent  of 
Possession. 

A  grantee  did  not  acquire  title  by  adverse 
possession  to  land  covered  by  his  deed  a£'< 
against  a  subsequent  grantee  whose  deed  was 
first  registered,  where  the  grantor  and  the  sub- 
sequent grantee  had  actual  possession;  since, 
while  ordinarily  possession  under  a  deed  having 
definite  lines  and  boundaries  extends  to  the  out- 
side boundaries  of  the  deed,  this  is  not  true  as 
to  land  in  another's  adverse  possession. 

[Bd.Note. — ^For  other  cases,  see  Adverse  Pos- 
session, CentDig.  ({  590-^94 ;  DecDig.  S  103.*] 

Appeal  from  Superior  Court,  Brunswick 
County;    Bragaw,  Judge. 

Ejectment  by  Joel  K.  Mintz  against  J.  B. 
Russ  and  wife.  From  a  Judgment  of  non- 
suit at  the  close  of  plaintUTs  evidence,  h€ 
appeals.     Affirmed.  - 

C.  Ed.  Taylor,  of  Southport,  for  appellant 
Crammer  &  Davis,  of  Southport,  for  appel- 
lees. 

HOKE,  J.  [1,2]  Plaintiflr  introduced  a 
deed  from  McDowell  Russ  to  Dexter  Russ, 
dated  January  17,  1876,  registered  March, 
1910,  and  a  deed  or  binding  contract  covering 
same  land  from  Dexter  Riiss  to  plaintiff, 
dated  in  1880,  registered  October,  1907. 
Plaintiff  further  introduced  deed  from  Mc- 
Dowell Russ  to  defendant,  dated  January, 
1905,  registered  February,  1908,  and,  as  we 
understand  the  record,  the  evidence  on  the 
part  of  plaintiff  tends  to  show  that  the  lo- 
cus in  quo  lies  on  the  east  of' the  fork  and 
Starboard  road,  and  same  is  included  within 
the  lines  of  plaintiff's  deed;  that  plaintiff's 
house  is  on  this  land,  but  west  of  said  road, 
and  plaintiff  has  lived  there  or  occupied  it 
by  his  tenants  co;itinuously  from  or  about 
the  time  of  the  date  of  the  deed  in  1877,  un- 
der which  plaintiff  claims,  but  that  he  has 
never  at  any  time  occupied  or  "exercised 
any  possession"  of  the  portion  of  his  bound- 
ary lying  east  of  the  said  road;  that  defend- 
ant had  entered  on  the  land  east  of  the 
road,  being  the  locus  in  quo,  about  25  acres, 
and  had  built  his  house  and  occupied  same 
since  his  entry  in  1890,  and  in  January,  1905, 
his  father,  McDowell  Russ,  made  defendant 
a  deed,  and  same  was  duly  registered  in  Feb- 
ruary, 1908;  that  prior  to  defendant's  en- 
try his  father,  McDowell,  had  exercised  pos- 
session and  control  of  the  land,  asserting 
ownership  of  the  land  lying  east  of  the  road, 
and  his  widow's  home  house  being  also  on 
that  side.  .Upon  this,  the  evidence  chiefly 
relevant,  we  are  of  opinion  that  the  Jtidg- 
ment  of  nonsuit  should  be  sustained.  The 
defendant's  deed  from  the  common  source 
of  title  having  been  first  registered,  he  has 
the  superior  legal  claim  (Combes  v.  Adams, 
150  N.  C.  64,  03  S.  B.  186;    Revisal,  §  980), 
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and  there  is  not  only  no  teBtlmony  tending 
to  affect  this  position  by  reason  of  adverse 
possession  on  the  part  of  plaintiff,  but  his 
own  evidence  tends  to  show  that  he  has  ndt 
been  seised  or  possessed  of  the  land  at  any 
time  within  20  years  Qezt  before  action 
brought  (Houston  v.  Smith,  88  N.  0.  312; 
Revisal,  S  883).  True,  as  plaintiff  contends, 
when  one  enters  on  a  tract  of  land,  assert- 
ing ownership,  under  a  deed  having  def- 
inite lines  and  boundaries,  such  occupation 
and  the  effect  of  it  will  ordinarily  be  ex- 
tended to  the  outside  boundaries  of  his 
deed,  but  this  principle  is  only  allowed  to 
prevail  when  and  to  the  extent  thftt  there 
Is  no  adverse  occupation  of  the  lappage  in 
another.  Stewart  and  Wife  v.  McCormlck, 
77  S.  B.  761,  present  term;  Simmons  v.  Box 
Company,  153  N.  C.  257,  69  S.  B,  146.  In 
the  present  case  there  has  been  adverse  pos- 
session of  the  lappage,  apparently  from  the 
time  that  plaintiff  took  his  original  bond 
for  title  from  Dexter  Russ  in  1877,  and,  ac- 
cording to  his  own  statement,  plaintiff  has 
never  "worked  or  exercised  any  possession 
east  of  the  fork  and  Starboard  road,"  and 
In  the  sales  he  has  made  of  portions  of  the 
land  he  has  always  stopped  at  the  road  as 
his  eastern  boundary.  There  Is  no  error, 
and  the  judgment  of  nonsuit  is  afiOrmed. 
Affirmed. 

062  N.  C.  61«) 

STATE  v.  BURNET. 

(Supreme  Court  of  North  Carolina.     April  2, 

1913.) 

1.  Criminal  Law  (§|  586,  1151*)— Review— 

DiSOBETION      OF      TbIAL      CoURT— CONTINU- 
ANCE. 

A  motion  for  a  continuance  is  a  matter  in 
the  discretion  of  the  trial  court,  and  its  ruling 
thereon  is  not  reviewable,  except  where  there 
has  been  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  1311,  8045-3049 ;  Dec  Dig. 
|§  586,  1151.*] 

2.  Criminal  Law  (J  1152»)— Jury  (|  127*)— 
Review— Ohaixengs  of  Jubob. 

That  before  the  jury  was  sworn  or' impan- 
eled, and  after  it  had  been  once  passed,  the  so- 
licitor was  given  permission  to  challenge  a  Ju- 
ror for  cause  was  within  the  discretion  of  the 
trial  court  and  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  3053-^057:  Dec.*  Dig.  | 
1152;*  Jury,  Cent  Dig.  §{  656-558;  Dec. 
Dig.  S  127.*] 

Appeal  from  Superior  Court,  Brunswick 
County;  Stephen  C.  Bragaw,  Judge. 

S.  S.  Burney  was  convicted  of  selling  liq- 
uor, and  he  appeals.    No  error. 

O.  Kd,  Taylor,  of  Southport,  for  appellant 
T.  W.  Blckett,  Atty.  Gen.,  and  T.  H.  Cal- 
vert, Asst  Atty.  Gen.,  for  the  State. 

BROWN,  J.  The  case  on  appeal  states: 
"The  bill  of  Indictment  was  returned  by  the 
grand  Jury  at  September  term,  1912,  and  de- 
fendant moved  for  a  continuance  upon  the 


ground  that  he  was  not  ready  to  go  to  triaL 
The  solicitor  for  the  state  opposed  the  mo- 
tion for  continuance,  and,  after  hearing  argu- 
ment for  both  sides,  the  motion  for  continu- 
ance was  denied,  and  defendant  excepted." 

[1]  A  motion  for  a  continuance  is  a  matter 
in  the  discretion  of  the  trial  court  State 
V.  Hunter,  143  N.  C.  607,  56  S.  E,  547,  118 
Am.  St  Rep.  830 ;  State  v.  Sultan,  142  N.  G. 
569,  54  &  m  841,  9  Ann.  Cas.  310;  State  v. 
Pankey,  104  N.  C.  840,  10  S.  E.  315 ;  State  v. 
Scott,  80  N.  C.  365.  The  ruling  is  not  re- 
viewable, except  where  there  has  been  an 
abuse  of  discretion.  State  v.  Llndsey,  78  N. 
C.  499.  No  abuse  of  discretion  is  shown  by 
the  record.  Nothing  appears  but  the  fact 
that  the  motion  was  made,  argument  was 
heard,  and  the  motion  denied. 

[2]  The  defendant  assigns  error  in  that 
the  court  permitted  the  solicitor  to  challenge 
Juror  Smith  for  cause.  The  facts  are  that 
before  the  Jury  was  sworn  or  *  impaneled, 
and  after  the  Jury  had  been  once  passed,  the 
solicitor  asked  permission  to  challenge  the 
Juror  for  cause,  which  was  allowed.  The 
Juror  was  stood  aside  for  cause.  Defendant 
excepted*  This  was  a  matter  within  the 
sound  discretion  of  the  trial  Judge,  and  Is 
not  reviewable.  State  v.  Vick,  132  N.  & 
^5,  43  S.  K  626,  and  cases  cited. 

No  error. 


(161  N.  C.  Wi 


LEE  V.  GILES. 


(Supreme  Court  of  North  Carolina.     April  2, 

1913.) 

1.  Wills   (|  792*)— Election— Actions  fob 
Dower. 

Where  a  widow,  who  was  also  sole  devisee, 
subject  to  a  provision  that  if  she  married 
again  she  would  share  equally  with  the  chil- 
dren, after  the  expiration  of  the  six  months 
daring  which,  by  statute,  she  might  dissent 
from  the  wUl,  becoming  apprehensive  that  the 
debts  would  absorb  the  estate,  filed  a  petition 
for  dower  pursuant  to  Revisal  1905,  i  3082, 
which  provides  that  the  dower  or  right  of  dow- 
er of  a  widow,  and  such  lands  as  may  be  de- 
vised to  her  by  will,  if  such  lands  do  not  ex- 
ceed the  quantity  she  wonld  be  entitled  to  by 
right  of  dower,  although  she  has  not  dissented 
from  such  will,  shall  not  be  subjected  to  the 
payment  of  debts  due  from  the  estate  of  her 
husband  during  her  life,  the  petition  and  de- 
cree for  dower  did  not  amount  to  a  renuncia- 
tion of  the  will,  restoring  the  legal  title  to  the 
heirs,  subject  to  the  dotwer  interest,  but  mere- 
ly protected  her  estate  and  interest  from  cred- 
itors during  her  life. 

[Ed.  Note.— For  other  catfes.  see  Wills,  Cent 
Die.   §{   2019-2052,   2061-2063;    Dec   Dig.   I 

792.*] 

2.   MOBTGAOEP  (§   1M*>— MOBTGAOt  BT  DSVI- 
61EB — NOTIOB. 

A  proceeding  by  a  widow^  who  was  also 
sole  devisee,  subject  to  a  provision  that  if  she 
remarried  she  should  share  equal^  witii  the 
children,  after  the  period  witnhi  which  she 
might  have  dissented  from  the  win  to  have 
dower  allotted  in  order  that  her  estate  and  in- 
terest might  be  proyteeted  from  creditors  dar- 
ing her  life,  in  which  she  alleged  that  the  es- 
tate was  insolvent,  waa  not  notice  to  a  snbse- 


•For  otner  eaaet  see  same  topic  and  section  NUMBBE  in  D«o.  Dig.  k  Am.  Dig.  K«y*Ntt»  ScriM  4k  B«p''  ladoci 


N.C.) 


Ii££  T.  GILES 


853 


quent  mortgagee  from  her  of  the  estate's  in- 
solvency, within  ReTisal  1906,  |  70,  providing 
that  conveyances  by  devisees  to  bona  fide  pur- 
chasers for  value  and  without  notice,  made  aft- 
er two  years  from  the  grant  of  letters,  shall 
be  valid,  as  against  creditors,  she  being  in  pos- 
session as  sole  owner  under  the  will,  and  the 
fact  that  one  of  the  heirs  joined  in  the  mort- 

fage  did  not  give  the  mortgagee  notice;    this 
eing  doubtless  to  cover  his  interest  in  case  the 
widow  remarried. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §i  344-363;   Dec.  Dig.  §  154.*] 

8.  Vendor  and  Pubchaseb   (|  232* )— Bona 

Fide  Pubchasbbs— Notice. 

A  purchaser  of  real  property  of  which  a 
third  person  has  ofien  and  notorious  possession 
is  charged  with  notice  of  the  legal  or  equitable 
rights  of  such  third  person. 

[Ed.  Note.—For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |§  640-646,  64S-662; 
Dec.  Dig.  §  232.*] 

4.  MOBTGAGEB     (§    427* )'-FOB]BOU)BUBE— PAB- 
TIES. 

Where  creditors  of  an  estate,  who  had  filed 
a  creditor's  bill  against  the  executrix  and  sole 
devisee  for  an  accounting  and  to  enforce  col- 
lection of  their  claims  by  a  sale  of  the  real  es- 
tate, if  necessary,  were  not  made  parties  t(^  a 
suit  subsequently  commenced  to  foreclose  a 
mortgage  given  by  a  devisee  to  a  bona  fide 
mortgagee,  there  was  no  valid  foreclosure;  the 
pendency  of  the  creditors*  suit  amounting  to 
a  Us  pendens  as  to  all  the  real  estate  of  the 
testator  embraced  in  the  will  and  situate  in 
the  county  in  which  the  bill  was  filed. 

[Bd.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  §S  1269,  127^1287;  Dec  Dig.  | 
427.*] 

Appeal  from  Superior  Court,  Sampson 
County ;  Garter,  Judge. 

Action  by  A.  M.  Lee  against  Clayton  Giles. 
E^rom  the  Judgment,  both  parties  appeaL 
Modified  and  affirmed. 

On  the  trial  it  was  properly  made  to  ap- 
pear: 

(1)  T^at  Judge  A.  A.  McCby  died,  resident 
in  said  county,  on  November  11,  1885,  owning 
and  possessed  of  certain  real  estate,  includ- 
ing the  house  and  lot  in  question,  and  leav- 
ing a  last  will  and  testament  in  which  his 
widow,  L.  A.  MoOay,  was  made  the  sole  dev- 
isee of  all  his  property,  both  real  and  per- 
sonal, and  containing  provision  that  if  she 
married  again  she  was  to  share  equally  with 
such  of  his  children  as  should  be  living  at 
that  time,  and  the  widow  was  also  appointed 
as  executrix.  At  the  time  of  Judge  McCoy's 
death,  he  had  one  child,  who  is  stiil  living, 
H.  A.  McCoy,  and  a  grandchild  by  his  daugh- 
ter, Mrs.  Qriggs. 

(2)  That  on  the  18th  of  November,  1886, 
the  widow  qualified  as  executrix  of  the  will 
and  entered  on  the  administration  of  the 
estate,  and  on  April  20,  1887,  becoming  ap- 
prehensive that  the  debts  would  absorb  the 
estate,  under  statute  now  Bevisal^  |  3082, 
she  filed  a  petition  for  dower  in  the  anxpe- 
rior  court  of  the  county,  and  same  was  al- 
lotted In  the  house  and  lot,  the  subject  of 
present  suit. 

(3)  On  December  8, 1890,  Mrs.  L.  A.  McCoy 
executed  to  Mrs.  Ellen  Giles  of  Wilmington, 


N.  C,  a  mortgage  on  the  property  to  secure 
the  sum  of  $1,300,  money  borrowed.  The  son, 
Thomas  A.  McCoy,  Joined  in  the  said  mort- 
gage deed,  but  the  grandchild,  A.  L.  Griggs, 
did  not  join.  At  that  time  no  judgment  had 
been  docketed  against  the  estate.  "An  ac- 
tion to  foreclose  this  mortgage  was  brought 
to  the  February  term,  1897  (Record,  page  66), 
and  judgment  of  foreclosure  entered  at  April 
term,  1897,  in  whidi  W.  K.  Pigford  was  ap- 
pointed commissioner  to  make  sale  of  the 
land  under  the  mortgage,  and  said  commis- 
sioner sold  same,  and  Ellen  R  Giles,  the 
mortgagee,  bought  it  on  December  6,  1897, 
and  deed  was  made  her  on  February  21, 1898. 
(Record,  page  63.)  Ellen  B.  Giles,  the  pur- 
chaser, entered  into  possession  of  said  dower 
lands  immediately  under  her  said  deed,  and 
she  and  the  defendant  remained  in  possession 
until  the  death  of  Mrs.  L.  A.  McCoy  in  June, 
1910.  Mrs.  Ellen  B.  GUes  died  September 
22,  1908,  without  issue,  and  left  a  will  de- 
vising this  McCoy  property  to  a  kinsman, 
the  defendant,  Clayton  Giles,  who  continued 
to  hold  possession  of  the  said  property  after 
the  death  of  the  widow,  Im  A.  McCoy»  in 
June,  1910,  and  the  plaintiff  brought  this  suit 
to  recover  possession  of  same.*' 

(4)  "On  April  22,  1892,  plaintiff  instituted 
a  general  ^creditor's  bill  against  the  said  ex- 
ecutrix, and  on  January  26,  1896,  Thomas  H. 
McCoy  and  A.  McCoy  Griggs  were  duly  made 
parties  defendant,  being  the  only  heirs  at 
law.  (Record,  pages  27  to  31.)  This  suit 
was  to  have  accounting  of  estate  and  to 
enforce  payment  of  debts  by  sale,  if  neces- 
sary, of  all  the  real  estate  devised  by  the 
will  of  A.  A.  McCoy,  and  the  same  went  to 
Judgment  and  was  appealed  to  the  Supreme 
Court,  and  is  reported  as  Lee  v.  McKoy,  118 
N.  C.  618,  24  S.  B.  210.  Upon  the  opinion 
being  certified  down,  the  superior  court  ren- 
dered final  judgment  thereon  at  the  February 
term,  1897,  by  his  honor.  Judge  Mclver,  con- 
demning tiie  land  in  controversy,  to  wit,  the 
said  house  and  lot  in  Clinton,  to  be  sold  to 
pay  the  debts  of  plaintiff  and  other  creditors, 
and  this  judgment  is  rendered  against  the 
widow,  L.  A.  McCoy,  executrix,  and  the  wid- 
ow, L.  A.  McCoy,  individually,  and  the  two 
heirs  at  law.  (Record,  page  37.)  T.  M.  Lee 
was  appointed,  in  the  judgment,  commission- 
er to  sell  the  lands,  and  sold  same,  and  the 
plaintiff,  A.  M.  Lee,  purchased  same  at  said 
sale,  as  trustee  for  himself  and  other  credi- 
tors, and  a  deed  by  said  commissioner  was 
made  to  him.  (Record,  page  40.)  The  first 
tract  in  said  deed  was  the  tract  assigned  the 
widow  as  dower,  and  is  the  land  in  dispute." 

On  the  admissl(ms  and  f&ctB  in  evid^ice 
the  court  below  held,  in  effect,  that  the  peti- 
tion for  dower  amounted  to  a  dissent  from 
the  will  of  the  husband,  restoring  the  legal 
titie  of  his  realty  to  his  children  and  heirs 
at  law,  subject  to  the  dower  interest  allotted, 
to  wit,  in  the  house  and  lot  the  subject  in 
controversy ;  that  Mrs.  Giles,  as  to  her  mort- 
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gage  Interest,  was  a  ptirchaser  for  valne, 
without  notice,  as  to  one-half  the  property, 
to  wit,  the  share  of  H.  A.  McCoy,  and  that 
present  defendant,  as  her  representative  and 
devisee,  was  entitled  to  collect  same;  that 
defendant's  daim,  under  the  mortgage,  was 
subject  to  credits — ^the  value  of  the  life  estate 
or  dower  Interest  at  the  time  Mrs.  Giles,  the 
mortgagee,  purchased  and  entered  into  posses- 
sion of  the  property — and  subject  also  to  the 
annual  rental  value  from  the  time  of  the 
death  of  Mrs.  McCoy  to  day  of  present  and 
final  adjustment 

Pursuant  to  this  opinion  and  under  the 
charge  of  the  court,  the  following  verdict  was 
rendered: 

"(1)  Is  the  plalntllf  the  owner  of  and  en- 
titled to  the  immediate  possession  of  the 
lands  described  in  the  complaint?  Answer: 
Yes;  subject,  however,  to  an  undivided  one- 
half  interest  therein  to  the  payment  of  such 
sum,  if  any,  upon  a  full  accounting,  as  may 
be  found  due  to  the  defendant  on  the  mort- 
gage referred  to  in  the  pleadings. 

**(2)  Is  the  defendant  In  the  wrongful  pos- 
session of  the  same?  Answer:  Yes;  since 
the  death  of  Ia  A.  MoCoy,  June  10,  1910. 

"(3)  What  is  the  annual  rental  value  of 
said  land?    Answer:  $100.*' 

There  was  judgment  that  plaintiff  was 
owner  and  entitled  to  possession  of  same; 
that  defendant's  mortgagee  was  subsisting 
and  unforeclosed  as  to  the  interest  of  Thom- 
as H.  McCoy,  and  that  this  claim  and  lien 
was  subject  to  the  credits ;  that  plaintiff  had 
the  privilege  of  paying  off  the  amount  due, 
if  any  found,  and,  if  not,  claim  to  be  enforc- 
ed by  sale,  etc.  From  which  judgment,  both 
plaintiff  and  defendant  appealed. 

6.  E.  Butler  and  John  D.  Kerr,  both  of 
Clinton,  for  plaintiff.  Faison  &  Wright  and 
II.  A.  Grady,  all  of  Clinton,  for  defendant 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1]  Our  statute  (Revisal,  i  3082;  Code  1883, 
§§  2104r-2115)  provides  that  the  dower  or 
right  of  dower  of  a  widow,  and  such  lands 
as  may  be  devised  to  her  by  his  will,  if  such 
lands  do  not  exceed  the  quantity  she  would 
be  entitled  to  by  right  of  dower,  although 
she  has  not  dissented  from  such  will,  shall 
not  be  subjected  to  the  payment  of  debts 
due  from  the  estate  of  her  husband  during 
the  term  of  her  life,  etc.  In  the  present  in- 
stance the  widow  did  not  dissent  from  her 
husband's  will  within  a  period  of  six  montlis, 
the  time  as  required  by  the  law,  and,  further, 
having  duly  qualified  as  executrix  and  acted 
as  such  for  17  months,  the  privilege  was  no 
longer  open  to  her.  She  held,  therefore,  un- 
der the  will,  and  not  against  it,  and  the  pe- 
tition and  decree  for  dower  does  not  In  strict- 
ness confer  that  or  any  other  estate  on  her, 
but  is  a  method  permissible  and  proper  un- 
der the  statute,  by  which  her  estate  and  in- 
terest is  protected  from  creditors  for  the 
stipulated  period  of  her  natural  life.    Tripp 


▼  Nobles,  136  N.  C.  99,  48  S.  B.  675,  67  K  R. 
A.  449;  Perkins  v.  Brlnkley,  133  N.  C.  86, 
45  S.  E.  465;  Shackelford  v.  Miller,  91  N. 
C.  181;  Slmonton  v.  Houston,  78  N.  C.  408. 
This  being  the  correct  position,  the  petition 
and  decree  for  dower  did  not  amount  in 
form  or  effect,  to  a  dissent  from  the  will, 
nor  to  any  renunciation  of  the  devisee's  es- 
tate under  It;  and  her  mortgage  carried  to 
the  morfgagee,  as  security  ifor  her  debt  the 
entire  estate,  subject  to  the  rights  of  cred- 
itors as  they  may  have  existed  under  the 
conditions  presented. 

[2]  On  that  question  the  mortgage  to  se- 
cure $1,300  borrowed  money,  having  been  ex- 
ecuted by  the  sole  devisee  more  than  two 
years,  to  wit,  five  years  and  one  month,  after 
the  death  of  the  testator,  is  effective  against 
creditors,  if  taken  in  good  faith  and  with- 
out notice  of  the  Insolvency  of  the  testator's 
estate.  Revisal,  {  70 ;  Francis  v.  Reeves,  137 
N.  C.  269,  49  S.  E.  213;  Bunn  v.  Todd,  115 
N.  C.  138,  20  S.  B.  277;  Arrlngton  v.  Arrlng- 
ton,  114  N.  C.  157,  19  S.  E.  351. 

[3]  There  is  no  claim  or  suggestion  in  this 
instance  that  the  mortgagee  had  actual  no- 
tice, but  it  is  Insisted  for  plaintiff  that  the 
dower  proceedings  amounted,  in  law,  to  con- 
structive notice,  and  that,  the  widow  being 
In  possession  of  the  property  under  a  pro- 
ceedings authorized  by  law  and  b^sed  on  a 
petition  containing  allegations  of  insolvency, 
such  possession  is,  of  Itself,  sufficient  to  con- 
clude the  mortgagee  as  to  notice ;  but  we  are 
of  opinion  that  this  position  cannot  be  main- 
tained on  the  facts  as  they  appear  of  rec- 
ord. Our  decisions  are  In  full  accord  with 
the  principle  that  when  one  buys  real  prop- 
erty from  a  vendor,  when  a  third  person  is 
in  the  open  and  notorious  possession,  the 
purchaser  is  held  to  take  with  knowledge  or 
notice  of  the  rights,  legal  or  equitable,  of 
the  possessor — a  position  that  Is  held  to  be 
conclusive  with  us,  and  obtains,  also.  In  fa- 
vor of  the  landlord  of  the  present  occupant 
Staton  V.  Davenport,  95  N.  C.  11 ;  Tankard 
V.  Tankard,  79  N.  C.  54;  E}d wards  v.  Thomp- 
son, 71  N.  C.  177.  The  doctrine  in  question 
assumes  that  the  interests  acquired  antag- 
onize the  rights  of  the  occupant,  and  pro- 
ceeds upon  the  theory  that  a  purchaser  Is 
held  to  Inquire  of  such  occupant  how  and  in 
what  way  he  holds  his  possession,  and  the 
better-considered  authorities  are  to  the  effect 
that  it  should  receive  a  reasonable  construc- 
tion, and,  being  designed  to  prevent  an  ac- 
quisition of  property  under  circumstances  sug- 
gestive, in  many  instances,  of  fraud,  should 
not  be  unduly  extended  to  th&  injury  of  in- 
nocent and  meritorious  claimants.  In  the 
present  case,  as  we  have  seen,  the  dower 
proceedings  did  not,  in  fact,  confer  any  es- 
tate on  the  widow  and  devisee.  The  judg- 
ment created  no  lien  on  the  property;  nor 
did  the  index  of  judgments  give  any  indica- 
tion or  suggestion  of  the  nature  of  the  pro- 
ceedings or  the  contents  of  any  petition.    At 
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thvLt  time  no  adrersary  proceedlngB  on  tbo 
part  of  the  creditors,  or  any  one  of  them, 
bad  been  instituted  which  threat^ied,  or  tend- 
ed to  threaten,  the  ownership  of  the  widow. 
These  were  not  commenced  until  more  than 
a  year  after  the  execution  of  the  mortgage, 
to  wit,  in  April,  1892.  When  the  mortgagee, 
therefore,  was  approached  for  a  loan  of 
money,  it  was  by  an  occupant  in  possession 
as  sole  owner  under  the  terms  of  her  bus* 
band's  will,  and  we  think  this  was  the  ex- 
tent of  the  knowledge  that  should  be  imputed 
to  her  under  any  reasonable  or  proper  ap- 
plication of  the  principle  of  constructive  no- 
tice— a  ruling  that  best  comports  with  the 
reason  on  which  the  doctrine  rests  and  with 
the  principles  established  by  the  weight  of 
well-considered  authority.  Francis  v.  ReeveB, 
137  N.  G.  269,^  49  S.  E.  213;  Fargason  v.  £d- 
rington,  49  Ark.  207,  4  S.  W.  763;  Lincoln 
V.  Thompson,  75  Mo.  613;  Mulllns  v.  Butte 
Hardware  Co.,  25  Mont  525,  65  Pac.  1004, 
87  Am.  St  Rep.  430 ;  Smith  v.  Tule,  31  Gal. 
180,  89  Am.  Dec.  167;  Woods  v.  Farmere,  7 
Watts  (Pa.)  382,  32  Am.  Dec.  772 ;  Rogers  v. 
Hussey,  36  Iowa,  664;  Le  Neve  v.  Le  Neve, 
Amb.  436;  White  v.  Iredell,  Bq.  Cd.  vol.  2, 
pt  1,  p.  183;  Pomeroy,  Eq.  (3d  Bd.)  vol.  2, 
p.  1027.  See  notes  to  Nlles  v.  Cooi>er,  98 
Minn.  39,  107  N.  W.  744,  in  13  L.  R  A.  (N. 
S.)  49,  and  to  Garbutt  v.  Mayo,  128  Ga.  269, 
57  S.  E.  495,  in  13  L.  R  A  (N.  S.)  76;  EUlson 
V.  Torpin,  44  W.  Ya.  426,  30  S.  E.  183. 

In  Lincoln  v.  Thompson,  supra,  it  was 
held:  ''Possession  may,  in  some  oases,  be 
evidence  of  a  claim,  but  when  a  particular 
claim  is  notorious,  and  is  sufficient  to  account 
for  possession,  no  one  is  called  on  to  spec^ 
ulate  as  to  the  existence  of  some  other  claim." 
And  in  the  citation  to  Pomeroy*s  Equity  the 
author  says :  '*The  decisions  may  be  regard- 
ed as  agreeing  upon  the  conclusion,  which 
also  seems  to  be  in  perfect  harmony  with 
sound  principle,  that,  where  a  title  under 
which  the  occupant  holds  has  been  put  on 
record,  and  his  possession  is  consistent  with 
what  appears  of  record,  it  shall  not  be  con- 
structive notice  of  any  additional  or  different 
title  or  interest  to  a  purchaser  who  has  re- 
lied upon  the  record,  and  has  had  no  actual 
notice  beyond  what  is  thereby  disclosed." 
The  conclusion  arrived  at  on  this  feature  of 
the  case  is  no  wise  affected  by  the  fact  re- 
ferred to  by  plaintiff  that  Thomas  A  McGoy, 
the  son  of  the  testator,  Joined  Us  mothear  in 
the  execution  of  the  mortgage.  This  was, 
no  doubt,  for  the  reason  that,  by  the  terms 
of  the  will,  an  interest  was  devised  to  him 
in  case  the  mother  should  remarry,  and  has 
DO  significance  one  way  or  the  other  on  the 
question  of  notice. 

[4]  While  we  hold  that  the  mortgagee,  to 
the  extent  of  that  interest,  was  an  innocent 
purchaser  within  the  purview  of  the  statute, 
we  concur  with  his  honor's  view  that  there 
has  been  no  valid  foreclosure  of  the  mort- 


gage. Recurring  to  the  facts  of  record,  it 
appears  that  in  April,  1892,  A.  M.  Lee,  for 
himself  and  all  other  creditors.  Instituted  a 
general  creditor's  bill  against  the  executrix  • 
and  sole  devisee  for  an  account  of  the  per- 
sonalty and  to  enforce  collection  of  their 
claims  by  judgment,  and  otherwise  by  sale, 
if  necessary,  of  all  the  real  estate  mentioned 
in  the  will  of  A.  A.  McCoy,  deceased.  In 
1895,  and  before  any  proceedings  commenced 
by  the  mortgagee,  the  heirs  at  law  of  the  tes- 
tator were  duly  made  parties  defendant. 
Judgment  was  entered,  condemning  the  land, 
at  February  term,  and  on  sale  plaintiff  pur- 
chased and  took  a  deed  for  the  property. 
Under  our  decisions  this  suit  was  notice  to 
all  persons  interested  of  its  purpose  and 
amounted  to  a  lis  pendens  as  to  all  the  real 
estate  of  Judge  McGoy  embraced  in  the  will 
and  situate  in  the  county  of  Sampson  (Ar- 
rington  v.  Arrington,  114  N.  O.  151,  19  S.  E. 
351),  and  on  sale  had  under  the  decree  the 
commissioner's  deed  conveyed  to  the  plaintiff 
the  equity  of  redemption,  which  at  its  insti- 
tution and  at  the  time  of  sale  was  in  the 
devisee,  subject  to  the  payment  of  the  tes- 
tator's debts. 

To  the  foreclosure  proceedings  instituted 
by  the  mortgagee,  returnable  to  the  Febru- 
ary term,  1897,  neither  the  creditors,  nor 
any  one  representing  them,  were  made  par- 
ties, and  under  the  principles  recently  an- 
nounced in  the  well-considered  case  of  Jones 
V.  WUliams,  155  N.  C.  179,  71  S.  E.  222,  36 
L.  R.  A.  (N.  S.)  426,  the  interest  arising  to 
the  creditors  by  reason  of  their  suit  and  lis 
pendens  was  unaffected  by  the  decree  in  the 
foreclosure  proceedings.  From  this  it  fol- 
lows that  this  defendant,  the  representative 
and  devisee  of  Mrs.  Giles,  the  mortgagee,  has 
a  valid  lien  on  the  entire  property  for  the 
amount  of  his  debt  and  interest,  subject  to  a 
credit  of  the  rents  and  profits  of  the  property 
at  $100  per  year  from  the  time  possession 
was  taken  under  the  attempted  foreclosure 
proceedings;  that  the  plaintiff  is  the  owner 
of  said  property,  subject  to  the  above  lien; 
that  the  appeals  of  plaintiff  and  defendant 
be  modified  in  accordance  with  this  opinion. 
The  costs  of  each  appeal  be  equally  divided 
between  them,  and  an  ordinary  decree  of 
foreclosure  by  sale  of  the  property  be  enter- 
ed, and  the  debt  of  defendai»t  is  not  paid, 
etc. 

Modified  and  affirmed. 


•   I 


WALKEIR  and  ALLEN,  JJ.,  not  sitting. 


(161  N.  C.  5SD 

BARNES  V.  ATLANTIC  COASfT  LINE  R  CO. 

(Supreme  Court  of  North  Carolina.     April  2, 
^  1913.) 

1.  Evidence  (§  244* )— Evidence  of  Agent- 
Scope  OF  Atjthority. 

Declarations   by  a   railroad   station  luind 
as  to  the  defective  ocMidition  of  a  water  tank 
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near  the  ststioii  were  not  within  the  scope  of 
his  aJDthority,  so  that  he  could  not  testify 
thereto  in  an  action  for  a  fireman's  death  from 
the  defects  in  the  tank. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  916-936;  Dec.  Dig.  §  244.*] 

2.  Evidence  (|  817*)— HsABSAt. 

Evidence  as  to  declarations  of  a  third  per- 
son as  to  the  defective  condition  of  a  railroajd 
water  tank  was  hearsay. 

[Ed.  Note—For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1174-1192;   Dec.  Dig.  f  317.*] 

3.  Evidence  (§  320*)— Hearsay— Rumob. 

Evidence  of  a  rumor  such  as  neighborhood 
comment  is  incompetent  to  establish  a  fact,  be* 
ing  even  inferior  in  probative  value  to  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  nig.  §  1201;    Dec.  Dig.  $  320.*] 

4.  Tbiai,  (§  244*)—lN8TBUOTiONS— Weight  or 
Evidence. 

In  an  action  against  a  railroad  company 
for  a  fireman's  death  from  a  defective  water 
tank,  the  court  instructed  that  if  the  jury 
found  that  the  accident  occurred  in  the  man- 
ner ''one  of  the  engineers"  said  it  occurred, 
"that  he  went  upon  the  tank,  and  the  spout 
was  hanging  in  its  proper  condition  after  de- 
cedent fell,  if  you  find  that  plalntifiTs  Intestate 
was  standing  on  the  tender,  and  the  chain  got 
caught,  and  the  engineer  told  him  to  unloose 
the  chain/'  and  he  fell  while  he  did  so,  then 
the  jury  should  find  that  intestate's  death  was 
not  caused  bv  defendant's  negligence,  but  that 
his  own  negligence  contributed  thereto.  Held^ 
that  the  instruction  was  not  erroneous  on  the 
ground  that  it  singled  out  the  evidence  of  one 
witness,  and  directed  a  verdict  for  defendant  if 
he  was  believed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  577-581;    Dec.  Dig.  (  244.*] 

5.  Appeal  and  EIbbob  (|  1064*)— Harmless 
Ebbob- Instbuctionb. 

The  reference  to  the  witness  as  "one  of 
the  engineers"  without  naming  him  coiuld  not 
have  been  prejudicial,  he  beine  the  only  one 
who  testified  to  the  particular  facts. 

[Ejd.  Note. — For  other  caaes.  see  Appeal  and 
Error,  Cent  Dig.  §f  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

Appeal  from  Superior  Court,  Robeson 
County;    Webb,  Judge. 

Action  by  Henry  Barnes,  administrator, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

The  following  were  the  issues  submitted: 

"(1)  Was  the  death  of  plalntirs  Intestate 
caused  by  the  negligence  of  the  defendant,  as 
alleged  in  the  complaint?    Answer:   No. 

"(2)  Did  the  plaintiff's  Intestate  by  his 
own  negligence  contribute  to  his  injury,  as 
alleged  in  the  answer? 

"(3)  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover  of  the  defendant  on  ac- 
count of  the  alleged  injury?' 

McNeill  &  McNeill,  of  Lumberton,  for  ap- 
pellant McLean,  Varser  &  McLean,  of  Lum- 
berton, for  appeUee. 

BROWN,  J.  Plaintiff's  intestate,  John 
Stafford,  was  a  fireman  in  the  employ  of  de- 
fendant He  was  killed  at  a  water  tank  near 
Pembroke  on  defendant's  railway.  Plaintiff 
contends  that  the  water  spout  was  broken 


and  defective,  and,  because  of  its  defective 
condition,  sudd^ily  broke  from  its  attach- 
ments and  struck  Stafford,  and  killed  him. 
The  defendant  contends  that  Stafford  went 
out  on  the  tender  to  fill  it  from  the  spout, 
lost  his  balance  acddently,  fell,  and  was 
killed;  that  the  spout  and  attachments- were 
in  good  condition,  and  not  defective.  The 
jury  so  found,  and  answered  the  first  issue, 
"No." 

[1 ,  2]  The  plaintiff  offered  the  declarations 
of  Fulton  Carter  concerning  this  matter,  and 
proposed  to  prove  them  by  Wm.  Lowrie. 
They  were  properly  excluded.  Carter  was 
a  station  hand,  and  the  alleged  declarations 
were  not  within  the  scope  of  his  authority. 
They  are  hearsay  in  every  s^ise.  Lytton  v. 
Mftg.  Co.,  157  N.  C.  331,  72  8.  E.  1055; 
Younce  v.  Lumber  Co.,  156  N.  a  241,  71  S. 
E.  329,  Ann.  Ca&  1912C,  107;  Rumbough 
V.  Imp.  Co.,  112  N  C.  751,  17  a  B.  536,  34 
Am.  St  Rep.  528. 

[3]  The  plaintiff  offered  to  prove  that  the 
condition  of  the  tank  "got  to  be  a  subject 
of  neighborhood  comment."  A  rumor  is  in- 
ferior in  probative  quality  to  hearsay,  and 
is  incompetent  as  evidence  to  establish  a 
tsict  Hopkins  V.  Hopkins,  132  N.  Q  25,  43 
S.  E.  506;  Starkweather  v.  Benjamin,  32 
Mich.  305 ;    16  Cyc.  1213. 

[41  The  plaintiff  excepts  to  the  following 
extract  from  the  charge:  "If  you  find  that 
It  occurred  in  the  way  and  manner  one  of 
the  engineers  said  it  occurred,  that  he  went 
up  on  the  tank  and  the  spout  was  hanging 
up  in  its  proper  condition  after  the  man 
fell;  if  you  find  that  plaintiff's  intestate 
was  standing  on  the  tender  and  the  chain  got 
caught,  and  the  engineer  told  him  to  unloose 
the  chain,  and  while  he  unloosed  the  chain 
he  fell,  slipped  and  fell  to  the  ground,  the 
court  charges  you  that  it  would  be  your 
duty  to  answer  the  first  issue  'No,'  and  to 
answer  the  second  issue  *Yes.'"  It  is  con- 
tended by  plaintiff  that  his  honor  in  this 
portion  of  his  charge  singled  out  one  wit- 
ness, and  told  the  jury,  if  they  believed  this 
witness,  to  find  for  the  defendant  We  do 
not  think  the  charge  is  such  an  infraction 
of  the  rule  as  to  warrant  a  new  triaL  The 
charge  merely  states  the  fticts  and  recites 
them  to  the  jury,  and  instructed  them  sub- 
stantially to  answer  the  first  issue  "No,**  if 
they  so  found  the  facts. 

[SI  A  reference  to  the  witness  as  "one  of 
the  engineers"  without  calling  his  name,  and 
he  the  only  one  who  testified  to  these  espe- 
cial facts,  could  not  well  have  had  any  prej- 
udicial effect  upon  the  minds  of  the  jnry. 
His  honor  had  already  fully  and  clearly 
stated  all  the  contentions  and  evidence  relied 
upon  by  the  plaintiff. 

Upon  a  perusal  of  the  evidence  and  the 
entire  charge  of  the  court,  we  fail  to  find 
any  substantial  error.  The  learned  judge 
who  tried  the  case  below  seems  to  have  been 
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lenient  to  the  plaintiff  in  the  admission  of 
evidence  and  in  his  charge  to  the  Jury.  He 
not  only  stated  at  length  the  contentions  of 
the  plaintiff  hi  their  strongest  light,  bnt  gave 
to  the  plaintiff  an  unusually  exhaustive  and 
fair  charge  upon  the  law  bearing  upon  the 
issues.  The  case  seems  to  have  turned  en- 
tirely upon  the  condition  of  the  tank,  and 
Involved  solely  an  issue  of  fftct 

The  plaintiff  offered  evidence  tending  to 
prove  that  the  spout  was  defective.  The  de- 
fendant introduced  10  witnesses  who  testi- 
fied that  they  used  the  spout  shortly  after 
the  accident,  and  that  it  was  not  defective 
In  any  particular.  This  question  was  fairly 
presented  to  the  jury,  and  resolved  In  favor 
of  the  defendant. 

We  find  no  error. 


(M  s.  c.  1S8) 

WEBBBR  V.  TOWN  OF  JONHSVILLB  et  aL 

(Supreme  Court  of  South  Carolina.    March  27, 

1913.) 

1.  Torts  (I  22*)— Pastibs  (I  27*)— Judombwt 
(I  239*)— Action  (|  63*Woikt  Tobt-Fbas- 

OB8 — ^LlABILITT. 

The  liability  of  tort-feasors  is  joint  and 
several,  and  all,  or  any  one  or  more  of  tbem,  | 
may  be  sued  in  one  acnon,  and  a  recovery  may  | 
be  bad  against  all,  or  any  one  or  more  of 
those  joined  as  defendants,  or  plaintiff  may 
bring  several  actions,  and  recover  several  judg- 
ments against  them. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  H  29,  81 ;  Dec.  Dig.  I  22  ^  Parties,  Cent. 


2.  New  Trial  (§  8*)— Setting  Aside  Joint 

Verdict— Power  of  Court. 

The  power  to  set  aside  a  joint  verdict  as 
to  one  or  more  defendants,  and  allow  It  to 
stand  as  to  the  others,  should  be  exercised  only 
where  it  is  reasonably  certain  that  no  injustice 
will  result  to  defendant  or  defendants  against 
whom  the  verdict  is  permitted  to  stand. 

{Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  11 ;   Dec  Dig.  {  a*] 

8.  New  Trial  (S  8*)— Settinq  Aside  Joint 

Verdict— Power  of  Court. 

Where  punitive  damages  alone  are  award- 
ed against  several  defendants  sued  as  joint 
tort-feasors,  the  joint  verdict  should  not  be  set 
aside  as  to  one  or  more  of  defendants  without 
setting  It  aside  as  to  all,  except,  perhaps,  under 
special  circumstances  reasonably  showing  that 
DO  injustice  will  be  done  thereby. 

[Ed.  Note.— For  other  cases,  see  New  THal, 
Cent  Dig.  {  11 ;  Dec  Dig.  |  &*] 

4.  Damagbs   (i   181*)— PuifXTzvB  Damages- 
Question  FOB  JURT. 

The  jury  in  estimating  punitive  damages 
may  consider  the  ability  of  defendants  to  pay» 
though  there  is  no  evidence  of  the  wealth  of 
any  of  them. 

[Ed.   Note.— For   other  cases,   see   Damages, 
Cent  Dig.  §§  473,  474,  499;    Dec.  Dig.  §  181.  •] 

6w  Nbw  Trial  ({  06*)— Settino  Abide  Ver- 
dict—Violation OF  Instructions. 

Where  the  court,  in  an  action  against*  joint 
tort-feasors^  charged  that  the  jury  could  not 
award  punitive  damages  against  one  of  the  de- 
fendants, a  verdict  against  all  the  defendants, 
awarding  punitive  damages,  must  be  set  aside. 


the  record  not  disclosing  whether  the  jnry  act- 
ed inadvertently  or  intentionally. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  182-134 ;   Dec.  Dig.  §  66.*] 

Gary,  C.  J.,  and  Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  Thos.  S.  Sease,  Judge. 

•*To  he  officially  reported." 

Action  by  Ludndy  W.  Webber  against 
the  Town  of  Jonesville  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed  in  part;  and  new  trial  granted  all 
defendants  on  one  issue. 

Wallace  &  Barron,  of  Union,  for  appellants. 
Butler  &  Hall,  of  Gaffney,  and  James  Munro, 
of  Union,  for  respondent 

WATTS,  J.  This  was  an  Action  by  the 
plaintiff  against  the  town  of  Jonesville  and 
the  mayor  and  aldermen  of  the  said  town, 
the  other  defendants,  for  the  recovery  of  the 
possession  of  about  800  square  feet  of  land, 
and  for  actual  and  punitive  damages  for 
$1,000.  The  plaintiff  alleged,  among  other 
allegations,  that  on  or  about  the  1st  day  of 
July,  1910,  the  defendants,  against  her  pro- 
test and  tn  violation  of  law,  and  with  in- 
tent to  injure  the  i^aintiff  in  her  said  proper- 
ty and  humiliate  her  in  the  eyes  of  the  com- 
munity, unlawfully  and  with  willful  disre- 
gard of  the  objections  and  entreaties  of  the 
plaintiff,  and  of  the  provisions  and  require- 
ments of  the  law,  entered  upon  said  land  and 
procured  others  to  enter  upon  the  lot,  and 
aided  and  abetted  them  in  so  doing,  and 
forcibly  took  possession  of  about  300  square 
feet  of  the  most  valuable  part  thereof,  whidi 
was  in  the  rear  of  her  house  and  dug  up 
the  soil,  destroyed  shade  and  other  trees,  and 
ignored,  her  appeals,  and  treated  her  with 
contempt  and  ridicule,  and  that  the  injury 
to  her  property  was  caused  by  willful  and 
malicious  intent  of  the  defendants  to  take 
from  her  the  property  without  compensation, 
all  of  which  they  did  negligently,  knowingly, 
and  willfully,  and  she  asked  for  the  posses- 
sion of  the  property  and  for  damages.  The 
answer  was  a  denial  of  the  material  allega- 
tions of  the  complaint,  and  the  defendants, 
other  than  the  town  of  Jonesville,  alleged 
that  they  were  mayor  and  council  of  the 
town  of  Jonesville,  and  in  pursuance  of 
their  duties  as  officers  of  the  town  they  had 
caused  certain  streets  to  be  worked,  and 
that  all  of  their  acts  in  so  doing  were  in 
their  official  capacity,  and  were  for  the  im- 
provements of  the  streets,  and  had  been  for 
the  benefit  and  enhancement  of  the  value  of 
the  property  located  on  said  street*  The  case 
was  tried  before  his  honor,  Jud^  Sease,  and 
a  jury  at  the  May  term  of  court  1912. 

At  the  conclusion  of  the  evidoice  the  de- 
fendant moved  for  a  direction  of  a  verdict 
as  to  the  allegations  of  any  cause  of  action 
for  tort  against  the  town  of  Jonesville,  and 
as  to  the  allegations  of  wantonness  and  will- 
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f ulnefls  and  panltive  damages  as  to  all  of  the 
defendants.  His  honor,  the  circuit  Judge, 
refused  this  motion,  but  instructed  the  Jury: 
"That  as  to  damages  you  must  write  a  ver- 
dict in  the  favor  of  the  town  of  Jonesville — 
tliat  is,  the  Incorporated  town  of  Jonesville — 
because  no  damages  can  be  recovered  against 
a  town  for  the  willful  or  negligent  conduct 
of  its  officers  duly  elected  and  appointed. 
A  town  is  a  part  of  the  state  government, 
and  the  state  cannot  be  sued  except  by  per- 
mission, as  for 'a  tort,  nor  can  a  town  be  sued, 
except  by  Legislative  enactment  for  damages 
by  reason  of  a  tort  So  you  will  discard 
that — without  instructing  you  to  write  a  ver- 
dict on  that — ^you  will  discard  that  from  your 
consideration;  that  is,  there  will  be  no  ver- 
dict In  regard  to  damages  against  the  town 
of  Jonesville."  The  Jury  rendered  a  verdict 
against  the  defendants  for  $150  for  punitive 
damages.  Upon  rendition  of  verdict  plaln- 
tlfTs  attorneys,  in  open  court,  stated  that 
no  Judgment  for  punitive  damages  would  be 
entered  against  the  town  of  Jonesville.  The 
defendants  made  a  motion,  on  the  minutes  of 
the  court,  for  a  new  trial  upon  the  ground 
that  there  was  no  evidence  to  sustain  the 
verdict,  especially  as  to  punitive  damages, 
which  motion  was  granted  by  his  honor  to 
the  defendants  Gault,  Fairbanks,  Ellerbe, 
and  Mobley  as  to  the  verdict  against  them 
for  pimltlve  damages,  but  he  refused  to  grant 
a  new  trial  and  set  aside  the  verdict  for 
the  recovery  of  the  land,  and  as  to  the  ver- 
dict against  the  defendant  John  T.  Scott, 
the  mayor,  for  punitive  damages.  In  the 
order  no  mention  was  made  as  to  the  verdict 
for  punitive  damages  against  the  town  of 
Jonesville.  In  view  of  the  fact  that  his 
honor  Instructed  the  jury  that  they  could  not 
find  a  verdict  for  punitive  damages  against 
the  town  of  Jonesville,  and  plaintiff  conced- 
ing that  the  Judgment  should  not  Include 
any,  and  Inasmuch  as  his  honor  set  the  ver- 
dict aside  as  to  all  of  the  defendants,  except 
Scott,  as  to  punitive  damages,  and  plaintiff 
stands  ready  and  willing  to  remit  them  in 
the  Judgment  and  plaintiff  did  not  appeal 
from  Judge  Sease*s  order  granting  new  trial, 
we  see  no  reason  to  consider  any  of  the  ex- 
ceptions made  by  the  defendants,  except 
those  of  the  defendant  Scott  and  the  town 
of  Jonesville;  that  of  the  town  of  Jone^sville 
being  those  other  than  those  as  to  punitive 
damages. 

The  Judgment,  as  appealed  from,  being 
nothing  but  that  the  plaintiff  is  entitled  to 
recOTer  as  against  all  of  the  defendants  the 
land  sued  for  and  $150  damages  against  John 
T.  Scott,  it  is  unnecessary  to  consider  any  of 
the  exceptions  raised  by  any  of  the  appellants 
except  these  two.  The  plaintiff  is  directed 
within  10  days  after  the  remittitur  is  sent 
down  to  remit  on  the  Judgment  the  damages 
of  $150  found  against  the  town  of  Jonesville. 
As  to  the  exceptions  that  charge  error  on  the 
part  of  the  court  in  not  directing  a  verdict 


in  favor  of  all  of  the  defendants  as  to  puni- 
tive damages,  we  see  no  error  there,  as  there 
was  sufficient  testimony  to  carry  the  cause 
to  the  Jury ;  and,  If  there  was  no  testimony, 
the  action  of  the  court,  after  verdict,  In 
granting  new  trial  as  to  all  of  the  defend- 
ants, except  Scott,  cured  any  mistake,  if 
made,  as  that  order  only  leaves  judgment 
against  Scott  for  punitive  damages,  and  it 
remains  to  be  seen  if  there  was  any  testi- 
mony to  go  to  the  Jury  that  he  acted  un- 
lawfully or  willfully.  There  was  testimony 
that  the  land  in  dispute  was  worked  by  the 
street  hands  employed  by  the  town  of 
Jonesville;  that  Scott  was  mayor;  and  that 
a  poplar  tree  was  cut  down  by  those  working 
by  the  direction  of  Scott,  and  that  he  gave 
them  orders  to  move  the  tree,  straighten  up 
the  streets,  and  improve  them.  There  was 
evidence  to  show  that  plaintiff  had  title  to 
the  land  in  dispute,  and  in  actual  possession 
of  the  same,  when  she  was  deprived  of  the 
said  possession  by  the  town.  It  was  for  the 
Jury  to  say,  under  all  of  the  facts  of  the 
case,  whether  or  not,  in  taking  possession  of 
her  property  and  destroying  her  tree  under 
orders  of  Scott,  it  was  an  arbitrary  attempt 
to  deprive  her  of  her  property  without  due 
process  of  law,  and  that  the  fact  that  Scott 
was  mayor  of  the  town,  backed  by  the  police 
authority  of  the  town,  with  power  to  give 
the  police  orders,  that  this  did  not  deny  to 
the  plaintiff  the  quiet  and  peaceable  enjoy- 
ment of  her  property  guaranteed  by  the 
Constitution,  and  whether  or  not  it  was  not 
in  effect  a  high-handed  attempt  on  the  part 
of  Scott  to  acquire  the  property  without  just 
compensation  being  made  therefor,  as  re- 
quired by  the  CJonstitution  (article  1,  I  17), 
and  was  likewise  Inimical  to  article  1,  |  5, 
of  the  Constitution,  which  provides  that  a 
person  shall  not  be  deprived  of  his  property 
w^ithout  due  process  of  law.  The  fact  that 
Scott  was  an  officer  did  not  excuse  him,  if 
he  was  guilty,  as  an  individual,  of  an  illegal 
attempt  on  his  part  to  take  the  property  of 
the  plaintiff  without  compensation,  and  de- 
prive her  of  her  property  without  due  process 
of  law  by  oppressively  ordering  the  street 
hands,  subject  to  his  orders  and  control,  to 
take  possession  of  plaintiff's  property.  A 
municipal  corporation  is  not  allowed  to 
carry  into  effect  an  Illegal  act  In  the  case 
of  Vesta  Mills  Co.  v.  City  of  Charleston,  60 
S.  C.  1,  38  S.  E.  226,  and  Wllkins  v.  Gaffney, 
54  S.  O.  199,  32  S.  E.  299,  it  was  held  that, 
when  a  municipal  corporation  is  attempting 
to  carry  into  effect  an  illegal  act,  it  may  be 
enjoined  if  there  are  grounds  for  equitable 
interference.  "Punitive  damages  may  be  r» 
covered  in  cases  of  willful  invasion  of  a  pri- 
vate right,  where  the  conduct  of  the  offender 
Is  malicious,  wanton,  willful,  reckless  and 
where  there  is  an  utter  disregard  of  the 
rights  of  another,  or  recklessness.*'  Oliver 
V.  Railroad  Co.,  65  S.  C.  1,  43  S«  E.  307 ;  Bua- 
sey  ▼.  Railway,  75  S.  O.  116,  65  S.  E.  169. 
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As  to  the  exceptions  on  the  question  of 
land  in  dispute:  The  plaintiff  proved  title 
and  possession  of  the  land  in  dispute,  there 
was  testimony  that  the  entry  by  the  defend- 
ants was  unlawful  and  wrongful,  and  defend- 
ants failed  to  satisfy  the  jury  that  they  had 
title  or  right  of  possession,  and  we  see  no 
reason  why  the  verdict  of  the  jury  on  this 
issue  should  be  disturbed,  as  there  was  testi- 
mony to  sustain  their  verdict  The  Ck>nstitu- 
tion  provides  that:  "Private  property  shall 
not  be  taken  for  private  use  without  the  con- 
sent of  the  owner,  nor  for  public  use  without 
just  compensation  being  made  therefor.*'  Ar- 
ticle 1,  §  17,  Constitution  of  South  Oarolina. 
Sections  1343,  1392, 1393,  1985,  Code  of  Laws 
1902,  provides  the  authority  and  practice  to 
pursue  in  acquiring  the  right  and  manner- 
of  condemnation  and  compensation,  and,  if 
a  town  or  its  officers  tal^e  the  possession  of 
the  land  of  another  without  the  consent  of 
the  owner  in  any  way  than  that  provided 
by  law,  the  taking  and  possession  is  unlaw- 
ful and  wrongful,  and  the  owner  of  the  land 
may  recover  the  same.  Tompkins  v.  Rail- 
road Co.,  37  S.  C.  387,  16  S.  E.  149. 

The  exceptions  charging  error  in  granting 
a  new  trial  as  to  the  defendants,  other  than 
the  appellant  Scott,  on  the  ground  that  a 
greater  burden  is  put  upon  him  Chan  was 
contemplated  by  the  jury,  is  not  tenable,  as 
It  is  within  the  province  of  the  trial  judge 
to  grant  a  new  trial  in  any  case  where  sev- 
eral are  sued  and  the  verdict  is  against  all 
or  more  thai^  one,  if,  in  his  opinion,  the  ev- 
idence does  not  sustain  the  verdict  as  to 
some,  but  does  as  to  others.  He  can  grant 
it  as  to  some,  and  leave  it  as  to  others. 
"The  liability  of  the  defendants  is  joint  and 
several,  and  public  officers  are  not  excluded 
from  the  rule.''  38  Cyc.  463,  483;  Carson 
V.  Railway  Co.,  68  S.  C.  55,  46  S.  B.  525; 
Bedenbaugh  v.  Railway  Co.,  69  S.  C.  1,  48 
S.  E.  53.  "Each  joint  trespasser  against 
whom  a  joint  action  is  brought  is  liable  for 
the  whole  injury."  Whitaker  v.  English,  1 
Bay,  15.  "As  a  general  principle,  in  cases 
where  the  defense  of  'act  of  the  state'  can- 
not be  successfully  interposed,  the  public  of- 
ficer will  be  responsible  to  the  injured  par^ 
ty  for  his  personal  acts  of  wrongdoing,  al- 
though committed  by  virtue  of  his  office.** 
38  Cyc.  463;  U.  S.  v.  Lee,  106  U.  S.  196,  1 
Sup.  Ct  240,  27  L.  Ed.  171 ;  Parks  v.  City 
of  Greenville,  44  S.  C.  168,  21  S.  B.  540. 

Exceptions  charge  error  on  the  part  ot 
the  trial  judge  in  charging  the  jury  and  the 
admission  of  certain  testimony  over  objec- 
tion. These  exceptions  cannot  be  sustained, 
because  the  charge,  taken  as  a  whole,  was 
free  from  error,  and  not  prejudicial  to  the 
defendants,  and  the  testimony  admitted  was 
responsive  to  the  issues  to  be  submitted  to 
the  jury  and  was  not  incompetent,  and  prej- 
udicial to  the  defendants.  An  exaxnination 
of  aU  the  exceptions  convinces  us  of  no  er- 
ror that  would  justify  a  reversal,  and  there- 


fore all  of  the  exceptions  are  overruled  and 
judgment  affirmed,  with  instructions  to  the 
plalntifT  to  remit  within  10  days  after  the 
remittitur  reaches  circuit  court  all  punitive 
damage  found  by  verdict  of  jury  against 
the  town  of  Jonesville. 

GARY,  C.  J^  concur& 

HYDRICK,  J.  (concurring  and  dissenting). 
We  concur  in  affirming  the  judgment  against 
all  the  defendants  for  the  recovery  of  the 
strip  of  land  sued  for,  but  we  think  the 
court  erred  in  allowing  the  verdict  for  pu- 
nitive damages  to  stand  against  the  defend- 
ant Scott  after  granting  the  other  defend- 
ants a  new  trial. 

[1,2]  While  it  is  true  that  the  liability 
of  tort-feasors  is  joint  and  several,  and  all, 
or  any  one  Or  more  of  them,  may  be  sued 
in  the  same  action,  and  a  recovery  may  be 
had  against  all,  or  any  one  or  more  of  those 
who  are  joined  as  defendants,  or  the  plain- 
tiff may  bring  several  actions  and  recover 
several  judgments  against  them,  as  he  may 
elect,  and  he  may  even  recover  different 
amounts  against  them,  and  while  it  may  al- 
so be  true  that  the  court  has  the  power  to 
set  aside  a  verdict  as  to  one  or  more  of 
the  defendants  and  allow  it  to  stand  as  to 
the  others,  when  they  are  sued  jointly,  nev- 
ertheless we  think  this  should  be  done,  when 
the  verdict  is  joint,  only  where  it  is  rea- 
sonably certain  that  no  Injustice  will  re- 
sult to  the  defendant  or  defendants  against 
whom  the  verdict  is  allowed  to  stand.  The 
discretionary  power  of  granting  new  trials 
should  always  be  exercised  so  that  injustice 
will  not  be  done,  if  It  can  be  avoided.  It 
is  the  province  of  the  jury,  and  not  of  the 
court,  to  assess  damages.  Nevertheless,  in 
cases  where  the  amount  of  damages  sustain- 
ed as  the  result  of  a  tort  is  certain,  there 
might  be  no  injustice  in  setting  aside  the 
verdict  therefor  as  to  one  or  more  of  the 
defendants,  and  allowing  it  to  stand  as  to 
the  other  or  others,  for,  the  latter  being  both 
jointly  and  severally  liable  therefor,  the 
plaintiff  has  the  right  to  look  to  him  or 
them  alone. 

[3]  But  where  the  amount  of  damages  is 
uncertain,  and  dependent,  in  a  great  meas- 
ure, upon  the  ability  of  the  defendants,  or 
some  of  them,  to  pay,  and  upon  the  discre- 
tion of  the  jury,  as  in  this  case,  where 
punitive  damages  alone  were  awarded,  the 
verdict  should  not  be  set  aside  as  to  one 
or  more  of  the  defendants,  without  setting 
it  aside  as  to  all,  except,  perhaps,  under 
special  circumstances  from  which  it  may  ap- 
pear reasonably  certain  that  no  injustice  will 
be  done. 

[4]  In  this  case  the  jury  awarded  ^  ver- 
dict for  $150,  punitive  damages,  against  six 
defendants,  to  wit,  the  town  of 'Jonesville, 
Scott,  Gault,  Fairbanks,  Ellerbe,  and  Mob- 
ley.     In   estimatihg  punitive   damages   the 
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Jury  liave  the  r)ght  to  consider  the  ability 
ot  the  defendants  to  i>ay.  And,  while  there 
v^as  no  testimony  as  to  the  wealth  of  any  of 
the  defendants,  yet  we  know  that  juries  con- 
sider such  matters  when  they  know  the 
facts,  even  in  the  absence  of  testimony. 
Who  can  say  that  the  jury  would  have  ren- 
dered the  same  verdict  against  Scott,  if  his 
liability  and  ability  to  pay  had  alone  been 
considered?  Liet  us  suppose  the  case  of  a 
poor  man  and  a  rich  man  joined  as  defend- 
ants in  an  action  of  tort  Even  without  any 
testimony  as  to  their  wealth,  the  jury,  if 
they  knew  that  one  was  a  man  of  wealth, 
would  probably  render  a  much  larger  ver- 
dict against  the  two,  where  the  amount  was 
in  their  discretion,  than  they  would  have 
rendered  against  the  poor  man,  if  they  had 
thought  that  he  alone  would  have  to  pay  it 
Now,  would  it  be  just  to  set  aside  the  ver- 
dict as  to  the  rich  man  and  allow  it  to 
etand  as  to  the  other?  An  amount  which 
would  be  moderate  punishment  for  the  one 
might  result  in  financial  ruin  to  the  other. 
It  stands  to  reason  that  the  jury  rendered  a 
bigger  verdict  against  all  the  defendants, 
supposing  that  all  would  have  to  share  the 
burden,  than  they  would  have  rendered 
against  any  one  of  them.  Therefore,  to  set 
it  aside  as  to  all  except  one,  imposes  upon 
that  one  a  greater  burden  than  the  jury  in- 
tended he  should  bear,  and  the  result  is 
that  the  court  indirectly  becomes  the  as- 
sessor of  damages  against  him,  and  not  the 
jury,  which  violates  the  spirit,  if  not  the  let- 
ter, of  the  right  of  trial  by  jury.  See  Wash- 
ington Gaslight  Co.  V.  Lansden,  172  U.  S. 
534,  19  Sup.  Ct  296,  43  U  Ed.  543,  and  Al- 
bright V.  McTlfihe  (0.  C.)  49  Fed.  817,  which 
is  cited  with  approval  in  the  former  case. 
In  Carson  v.  Railway,  68  8.  C.  55,  46  S.  E. 
525,  and  Bedenbaugh  v.  Railway,  69  S.  G. 
1,  48  S.  E.  53,  the  actions  were  against  mas- 
ter and  servant,  and  the  jury  found  against 
the  master  and  in  favor  of  the  servant 
Therefore  those  cases  are  not  in  point  But 
suppose  the  jury  had  found  a  heavy  verdict 
against  both,  would  it  have  been  fair  to  the 
servant  to  let  it  stand  as  to  him,  and  set  It 
aside  as  to  the  railroad  company? 

[6]  There  is  another  reason  why  we  think 
the  verdict  should  have  been  wholly  set 
aside.  The  court  clearly  and  positively  in- 
structed the  jury  that  they  must  not  find 
a  verdict  against  the  town  for  damages.  In 
the  face  of  this  instruction,  the  verdict  wa» 
against  all  the  defendants,  including  the 
town,  for  damages.  This  may  have  been  a 
mere  inadvert^ice,  or  it  may  have  been  in- 
tentional. The  record  does  not  disclose,  and 
we  are  left  to  conjecture,  whether  it  was  the 
one  or  the  other.  As  that  question  cannot 
now  be  determined  with  certainty,  there  is 
only  one  safe  course  to  pursue,  and  that  is 
to  set  aiEAde  the  verdict  In  Thompson  v. 
Lee,  19  &  O.  491,  the  court  said:  "The  Jury 


are  bound  to  take  the  law  of  the  case  from 
the  court;  and,  whenever  they  undertake  to 
disregard  the  instructions  of  the  court  as 
to  the  law,  their  verdict  should  be  promptly 
set  aside,  and  a  new  trial  ordered.  We  need 
not  undertake  to  add  anything  to  what  is  so 
well  said  in  the  case  cited  upon  this  point 
(Dent  V.  Bryce,  16  S.  C.  14),  as  it  must  be 
.manifest  that  any  other  course  would  be  ut- 
terly at  variance  with  the  principles  govern- 
ing a  trial  by  jury,  and  would  tend  to  un- 
dermine the  authority  of  the  court" 

The  verdict  for  damages  must  therefore  t>e 
set  aside,  and  a  new  trial  granted  to  all 
the  defendants  on  that  issue. 

WOODS    and  FRASKEl,  JJ^  concur. 

(M  8.  c.  207) 

DARLING  ▼.  BRUNSON. 

SAME  V.  HOOLE. 

(Supreme  Court  of  South  Carolina.    March  29, 

1913.) 

1.  Officers  (S  85*)— Summakt  PBocEEDrNoa 
FOB  TnE  Recovery  of  Books  and  Pafers. 

Under  Code  Civ.  Proc.  1912.  §  462,  abolish- 
ing the  writs  of  scire  facias  ana  quo  warranto 
and  proeeedings  in  the  nature  of  quo  warranto, 
and  providing  that  the  remedies  formerly  ob- 
tainable thereby  may  be  obtained  by  a  civil 
action,  and  section  472,  providing  that  if  any 
officer  shall  refuse  or  neglect  to  deliver  to  his 
successor  any  books  or  papers  bis  successor  may 
make  complaint  thereof  to  any  judge  of  the 
circuit  court,  who  may  make  an  order  direct- 
ing such  officer  to  show  cause  why  he  should 
not  be  compelled  to  deliver  such  books  and  pa- 
pers, disputed  questions  of  fact  as  to  the  title 
to  office  should  be  determined  in  a  rep:ular  ac- 
tion under  section  462,  and  not  under  a  rule 
to  show  cause  under  section  472;  but  where 
questions  of  law  only  are  involved,  or  where 
the  issues  of  fact  may  be  readily  and  certainly 
determined  without  the  formal  taking  of  testi- 
mony, the  sui&mary  proceeding  by  order  to  show 
cause  is  pi^oper. 

[Ed.  Note. — ^For  other  cases,  see  Officers,  Cent 
Dig.  §  125 ;  Dec.  Dig.  §85^ 

2.  Municipal  Cosporations  (J  191*)-7Local 
Boards,  of  Health  —  Statutort  Provi- 
sions. 

Under  Civ.  Code  1912,  S  lt^91,  requiring 
the  mayor  or  intendant  of  everv  Incorporated 
city,  town,  or  village  in  the  state  to  appoint  a 
board  of  health,  and  section  1592,  requiring  the 
members  to  organize  and  elect  a  secretary  and  a 
health  officer  to  hold  their  offices  at  the  pleasure 
of  the  board,  the  board  of  health  of  a  city 
organized  under  a  special  charter  may  elect 
and  remove  its  secretary  and  health  officer 
without  the  approval  of  the  city  council,  not- 
withstanding contrary  provisions  in  the  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  525-529 ;  Dec  Dig. 
I  191.*] 

3.  Officers  (I  80*)— Bligxbility  and  Qual- 
ification—holding  Othbb  Office. 

Under  Const,  art  2,  §  1,  providing  that  all 
elections  by  the  people  shall  be  by  ballot,  and 
that  elections  shall  not  be  held  or  the  ballots 
counted  in  secret,  section  2,  providing  that  every 
qualified  elector  shall  be  eligible  to  any  office, 
unless  disqualified  by  age,  but  that  no  person 
shall  hold  two  offices  of  honor  or  profit  at  the 
same  time,  and  section  12  of  the  same  article, 
providing  for  the  qualification  and  registratiov 
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of  voters  in  mixnldpal  electioDB,  the  prohibition 
a^inst  holding  two  offices  is  not  limited  to  state 
offices,  bat  applies  to  municipal  offices. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  §§  37-4S ;   Dec.  Dig.  §  30.*3 

4.  OFPicasBB  (§  55*)  —  Removal  —  Abandoit- 

MSNT. 

Under  Const,  art.  2,  §  2,  providing  that  no 
person  shall  hold  two  omces  of  honor  or  profit 
at  the  same  time,  the  acceptance  of  a  second 
office  operates  as  an  abandonment  of  the  first 
[Ed.  Note.~For  other  cases,  see  Officers,  Cent 
Dig.  SI  76-84;   Dec.  Dig.  §  55.*] 

Appeal  tsom  Common  Pleas  Circuit  Court 
of  Florence  Comity;   S.  W.  G.  Shipp,  Judge. 

Proceedings  by  O.  O.  Darling  against  J. 
G.  Brunson  and  against  A.  J.  Hoole.  From 
the  judgment,  defendants  appeal.  Remand- 
edf  with  directions. 

Henry  B.  Davis  and  D.  Gordon  Baker,  both 
of  Florence,  for  appellants.  J.  W.  Hicks 
and  R.  E*  Wbltlug,  both  of  Florence,  for 
respondent. 

WOODS,  J.  In  1912  the  respondent  J.  C. 
Brunson  was  secretary  of  the  board  of  health 
of  the  city  of  Florence,  and  the  respondent 
A  J.  Hoole  was  health  officer  of  the  dty. 
The  petitioner,  O.  O.  Darling,  In  his  separate 
proceedings  against  the  respondents,  alleges 
that  he  was  elected,  by  the  board  of  health, 
health  officer  on  July  16,  1912,  and  secretary 
of  the  board  of  health  on  August  12,  1912, 
and  that  the  respondents  refuse  to  surren- 
der to  him  the  books,  papers,  and  other  equip- 
ments of  the  office  of  secretary  and  health 
officer.  Under  these  allegations  a  rule  to 
show  cause  was  issued  against  the  respond- 
ents, and  they  first  interposed  demurrers  on 
the  ground  that  the  proceeding  was  one  to 
try  title  to  office,  and  that  such  an  issue  could 
not  be  tried  by  a  rule  to  show  cause,  but 
only  by  summons  and  complaint 

[1]  When  serious  issues  of  fact  are  Involv- 
ed, summary  proceedings  of  this  character  to 
determine  the  title  to  public  office  ought  not, 
as  a  general  rule,  to  be  entertained  under 
Section  472  of  the  Code  of  Procedure;  for 
we  do  not  think  that  section  contemplates 
that  disputed  questions  of  fact  as  to  the  title 
to  office  should  be  determined  under  a  rule 
^o  show  cause  why  the  books  and  papers  of 
the  office  should  not  be  surrendered  by  an 
Incumoent  to  his  successor.  Such  issue  should 
be  brought  to  trial  upder  a  regular  action, 
as  provided  by  section  flt82.  Code  Civ.  Proc. 
State  V.  Rice,  66  S.  O.  1,  44'  S.  B.  80.  But 
where  questions  of  law  only  are  involved,  If 
the  issues  of  fact  may  be  readily  and  cer- 
tainly determined  without  the  formal  taking 
of  testimony,  it  woujd  be  looking  too  much 
away  from  the  substance  to  the  form  to  turn 
the  parties  out  of  court  for  the  sake  of  har- 
lug  them  make  the  very  same  Issues  In  dif- 
ferent words.  This  was  the  principle  under 
which  the  court  adjudged  a  similar  Issue  by 
mandamus  In  McDowell  r.  Burnett,  90  S.  C. 
400,  73  S.  B.  782.    In  the  present  case  the 


demurrers  admitted  all  the  facts  and  raised 
issues  of  law  only.  When  the  demurrers 
were  overruled,  respondents  filed  returns; 
but  the  only  material  issue  of  fact  raised  by 
them  Is  the  general  denial  that  the  petitioner 
was  elected  to  the  office  of  secretary  of  the 
board  of  health  after  he  had  been  elected 
health  officer. 

[2]  Respondents*  contention  that  the  board 
of  health  could  not  elect  or  remove  its  sec- 
retary and  the  health  officer  of  the  cit^  with- 
out the  approval  of  the  dty  council  is  clear- 
ly untenable.  Sections  1591  and  1592  of  the 
Code  of  1912,  which  provide  for  the  election 
of  boards  of  health  and  require  them  to  elect 
a  secretary  and  health  officer,  apply  to  '*eT* 
ery  incorporated  dty,  town  or  village  In  the 
state."  This  must  be  considered  to  indude 
the  city  of  Florence,  and  the  provisions  of 
the  spedal  charter  of  the  city  with  respeet 
to  the  powers  of  the  board  of  health  must 
yield  to  this  later  statute.  On  these  points 
we  agree  with  the  drcuit  judge. 

[3]  We  think  It  quite  clear,  however,  that 
the  petitioner,  being  forbidden  by  the  Con* 
stltution  from  holding  two  offices  of  honor 
or  profit  at  the  same  time,  has  no  right  to 
the  custody  of  the  books  and  papers  of  both. 
We  are  av/are  that  a  number  of  authorities 
may  be  dted  holding^  that  constitutional  pro- 
visions against  holding  two  offices  at  the 
same  time  applies  to  state  offices,  and  not  to 
offices  of  a  municipality.  On  examination  of 
these  cases  It  will  be  found  that  in  most  of 
them  the  constitutional  provisions  construed 
use  the  words  "state  officer,"  or  by  some  sim- 
ilar expression  give  countenance  to  the  dis- 
tinction. Examination  of  the  cases  show 
further  that  the  distinction  has  Involved  the 
courts  in  considerable  refinement  between  of- 
ficers performing  munldpal  functions  ex- 
clusively and  those  munldpal  officers  upon 
whom  the  law  Imposed  some  duty  to  tiiie 
state.  We  do  not  think  our  Constitution  al- 
lows the  court  to  make  the  dlstipctioo.  Its 
terms  are  very  broad.  The  first  two  sections 
of  article  2,  having  the  general  title  "Right 
of  Suffrage,"  are  as  follows: 

"Section  1.  All  .elections  by  the  people 
shall  be  by  ballot,  and  elections  shall  never 
be  held  or  the  ballots  counted  In  secret 

''Sec  2.  Bvery  qualified  elector  shall  be 
eligible  to  any  office  to  be  voted  for,  unless 
disqualified  by  age,  as  prescribed  in  this  Con- 
stitution. But- no  person  shall  hold  two  of- 
fices of  honor  or  profit  at  the  same  time: 
Provided,  that  any  person  holding  another 
office  may  at  the  same  time  be  an  officer  in 
the  militia  or  a  notary  public." 

Under  the  same  title,  section  12  provides 
for  the  qualification  and  registration  of  the 
voters  in  municipal  elections.  It  thus  ap- 
pears that  the  subject  treated  under  the  title 
Is  elections,  including  qualification  of  voters 
and  eligibility  to  office,  not  only  in  the  state, 
but  in  municipalities  also.    We  tlierefore  oon- 
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elude  It  wauld  be  restricting  the  meaning  of 
the  words  used  in  the  Constitution,  by  con- 
struction beyond  the  judicial  function,  for 
the  court  to  say  that  the  prohibition  as  to 
holding  two  offices  is  limited  to  state  offices 
and  does  not  relate  to  municipal  offices.  With 
just  as  much  propriety  might  it  be  held  that 
the  requirement  that  all  elections  shall  be  by 
ballot  does  not  apply  to  municipal  elections. 

[4]  As  the  petitioner  could  not  hold  two 
offices,  the  law  Interprets  his  acts  of  accept- 
ing the  second  office  as  an  abandonment  of 
the  first  Throop  on  Public  Offices,  §  31; 
Mechem  on  Public  Offices,  §  429;  i^ishop  v. 
State,  149  Ind.  223,  48  N.  E.  1038,  39  Ia  R. 
A.  278,  63  Am.  St  Rep.  270;  State  ex  reL 
BarnhiU  v.  Thompson,  122  N.  G.  493,  29  S. 
E.  720 ;  State  y.  Mason,  61  Ohio,  513,  56  N. 
E.  468.  It  does  not  clearly  appear  from  the 
pleadings  which  was  the  last  office  accepted 
by  the  petitioner,  but  that  fact,  if  not  admit- 
ted, may  be  readily  ascertained. 

It  is  therefore  adjudged  that  the  cause  be 
remanded  to  the  circuit  court  to  ascertain 
whether  the  petitioner  last  accepted  the  of- 
fice of  secretary  or  health  officer;  that  the 
petition  be  granted  as  to  the  office  last  ac- 
cepted and  denied  as  to  the  office  first  ac- 
cepted; and  that  the  judgment  of  the  dr- 
cnit  court  be  modified  accordingly. 

Modified. 

GARY,  O.  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ.,  concur. 


(94  8.  a  ni) 


STATE  V.  HART. 


(Supreme  dkmrt  of  South  Carolina.    March  29, 

1913.) 

1.  BUBGLABT    ({    46*)—IWSTBUCTI0NS— BBBAK- 
INO. 

On  a  trial  for  breaking  and  entering  a 
cotton  seed  house  in  which  was  an  opening  2 
feet  wide  and  several  feet  long,  provided  with  a 
shutter  and  blind,  an  instruction  that  there 
must  be  a  breaking  and  an  entrance,  and  that 
the  courts  had  decided  "that  to  go  down  a  chim- 
ney, not  the  ordinary  way  of  entering  a  house, 
not  the  usual  way,  •  •  •  would  be  a  break- 
,ing,'*  was  erroneous  as  leading  the  jury  to  un- 
derstand that  entering  in  any  unusual  way,  such 
as  through  the  opening  in  question,  even  if  left 
unclosed,  would  be  a  breaking. 

[Ed.    Note.— For  other  cases,    see   Burglary, 
Cent.  Dig.  §i  111-120 ;   Dec.  Dig.  i  46.*] 

2.  BUBGLABY  (I  9*)~BlEMENT8— "BBEAKING." 

While  entering  a  building  by  a  chimney  is 
a  constructive  breaking,  this  is  on  the  ground 
that  a  chimney  is  as  much  closed  as  its  nature 
permits;  and  an  entrance  through  an  opening 
in  a  wall,  without  removing  or  overcoming  any 
obstruction  or  obstacle  of  any  kind,  is  not  a 
"breaking." 

[Ed.   Note.^For   other  cases,   see   Burglary, 
Cent.  Dig.  H  6-12 ;   Dec,  Dig.  {  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  862-^66.] 

8.  BuBGLABT  (§  31*)— E)viDENCB— Admissibil- 
ity. 

On  a  trial  for  breaking  and  entering  a  cot- 
ton seed  house,  evidence  that  it  was  the  habit 


of  the  owner  of  the  building  or  his  men  to  lock 
and  close  up  the  building  at  night  was  com- 
petent. 

[Bd.  Note.— For  other  cases*  see  Burglary, 
Cent.  Dig.  §§  83,  86,  88;    Dec.  Dig.  §  31.*] 

4.  Cbiminal  Law  (§  448*)  —  Opinion  Evi- 
dence—A  DMISSIBILITY. 

On  a  trial  for  breaking  and  entering  a  cot- 
ton  seed  house,  the  testimony  of  the  owner  of 
the  building  that  he  supposed  the  building  was 
locked  and  closed  up  on  the  night  in  question 
was  a  simple  expression  of  an  opinion  and  in- 
competent. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1035-1039,  1041-1043,  1045, 
1048-1051 ;    Dec.  Dig.  |  448.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Marlboro  County;  J.  S.  Wilson,  Judge 

Alfred  Hart  was  convicted  of  housebreak- 
ing and  petit  larceny,  and  he  appeals.  Re- 
versed. 

J.  K.  Owens,  of  ^ennettsville,  for  appel- 
lant   Solicitor  Spears,  for  the  State. 

WOODS,  J.    The  defendant  was  convicted 

of  housebreaking  and  petit  larceny;  the  charge 
being  that  he  broke  and  entered  the  cotton 
seed  house  of  C.  P.  Hodges  and  stole  cotton 
seed  therefrom.  The  case  contains  this  agreed 
statement:  "Mr.  C.  P.  Hodges  owned  a  cot- 
ton seed  house  in  Marlboro  county.  '  About 
six  or  eight  feet  from  the  ground  was  an 
opening  through  which  cotton  seed  from  the 
wagons  was  pitched  into  the  house.  The 
doors  of  the  seed  house  were  locked  the  eve- 
ning before,  and  were  found  locked  on  the 
following  morning.  This  opening  was  about 
two  feet  wide  and  several  feet  long.  This 
opening  was  provided  with  a  shutter  or 
blind.  There  was  evidence  admitted  to  the 
effect  that  the  habit  of  Mr.  Hodges,  or  the 
men  in  his  employ,  was  to  lock  the  building 
and  close  up  the  seed  house  at  night,  and 
Hodges  testified,  over  objection,  he  supposed 
it  was  done  on  this  occasion.  The  testimony 
was  conclusive  that  the  seed  stolen  was  of 
less  value  than  $20." 

[1 , 2]  The  appeal  depends  mainly  on  the 
assignment  of  error  in  the  following  instruc- 
tion given  to  the  jury:  "There  must  be  a 
breaking,  and  there  must  be  an  entrance. 
The  courts  have  decided  that  to  go  down  a 
chimney,  not  the  ordinary  way  of  entering  a 
house,  not  the  usual  way,  to  go  down  a  chim- 
ney would  be  a  breaking  in  law.  The  courts 
have  decided  that — that  it  is  not  the  usual 
way  to  enter  a  building.  I  say  there  must  be 
a  breaking  and  entry  in  the  nighttime,  as 
charged  in  the  indictment,  in  order  for  you 
to  convict  the  defendant  on  the  first  count" 
We  think,  as  contended  by  defendant's  coun- 
sel, that  the  jury  must  have  understood  from 
this  instruction  that  entering  in  any  unusual 
way,  as  in  the  present  case,  entering  through 
a  hole  in  the  wall,  even  if  left  unclosed, 
would  be  a  breaking.  This  was  an  Incorrect 
statement  of  the  law.  It  is  true  that  enter- 
ing by  a  chimney,  although  without  any  ac- 
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tlve  breaking,  is  a  constructive  breaking.  1 
Hale's  P.  C.  552;  1  Hawkins'  P.  C.  c.  58,  § 
4 ;  State  v.  Boon,  35  N.  C.  244,  57  Am.  Dec. 
555;  Oias  V.  State,  97  Ala.  81.  12  South.  409. 
This  exception  to  the  general  rule  is  placed 
on  the  somewhat  technical  ground  that  a 
chimney  is  as  much  closed  as  the  nature  of 
things  permits.  We  have  been  able  to  liud 
no  case,  however,  except  the  Texas  cases 
resting  on  a  statute  of  that  state,  which  holds 
that  it  is  a  breaking  to  enter  a  house  with- 
out removing  or  overcoming  any  obstruction 
or  obstacle  of  any  kind  in  an  unusual  way  or 
at  an  unusual  place.  The  exception  on  this 
point  must  be  sustained. 

[3,  4]  The  evidence  that  it  was  the  habit 
of  Hodges  or  the  men  in  his  employment  to 
lock  the  building  and  close  up  the  seed  bouse 
at  night  was  comi)etent;  but  it  was  not  com- 
petent for  Hodges  to  testify  that  he  supposed 
it  was  done  on  this  occasion,  for  that  was  a 
mere  expression  of  an  opinion,  drawn  from 
the  facts  before  the  jury,  on  one  of  the  main 
issues  of  the  case. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

Reversed. 

GARY,  a  J.,  and  HYDRICK,' WATTS,  and 
FRASER,  JJ.,  concur. 


(94  S.  G.  212) 

RBID  PHOSPHATE  CO.  t.  FARMERS' 
FERTILIZER  CO. 

(Supreme  Court  of  South  Carolina.    March  29, 

1913.) 

Cabbiebs  (S  52*)— Bill  of  Iiadino— Eitegt. 

In  an  action  for  the  purchase  price  of 
goods  delivered  by  the  seller  to  a  carrier,  con- 
signed to  the  purchaser,  the  carrier's  bills  of 
lading  were  prima  facie  evidence  of  the  amount 
of  goods  shipped,  but  not  conclusive;  and  the 
purchaser  could  show  a  mistake  therein,  and 
that  the  quantity  bought  had  not  in  fact  been 
shipped. 

[Ed.  Note.— Fo]^  other  cases,  see  Carriers, 
Cent  Dig.  §§  109,  150-161,  163,  164 ;  Dec  Dig. 
S  52.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  SiJartanburg  County;  Ernest  Gary,  Judge. 

Action  by  the  Reid  Phosphate  Company 
against  the  Farmers'  Fertilizer  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

Bomar  &  Osborne,  of  Spartanburg,  for  ap- 
pellant. Carlisle  &  Carlisle,  of  Spartanburg, 
for  respondent 

WOODS,  J.  This  action  was  for  $1,263.10, 
a  balance  alleged  to  be  due  for  the  sale  and 
shipment  from  Cliarleston  by  the  plaintiff, 
Reid  Phosphate  Company,  to  the  defendant, 
Farmers'  Fertilizer  Company,  at  Spartan- 
burg, S.  C.  The  defense  was  that  the  fer- 
tilizer shipped  was  short  of  the  amount 
charged  by  85>/io  tons,  of  the  value  of  $695.- 


19.  The  plaintiff  introduced  a  bill  of  lading 
of  the  Southern  Railway  Company  for  the 
entire  2,000  tons,  across  which  was  written, 
'^Shipper's  load  and  count"  There  was  evi- 
dence to  the  effect  the  consignor  did  weigh 
and  load  the  acid,  and  that  the  railroad 
company  accepted  its  weights.  In  the  course 
of  the  trial  the  circuit  judge  intimated  his 
opinion  that  the  defendant  consignee  was 
bound  to  settle  according  to  the  amount  of 
acid  set  out  in  the  bill  of  lading,  but  allowed 
the  defendant  to  introduce  some  testimony 
tending  to  show  that  all  the  goods  were  not 
delivered,  and  that  the  cars  were  sealed 
when  received.  Adhering  to  liis  opinion,  the 
circuit  judge  instructed  the  jury  that,  as  be- 
tween itself  and  the  consignor,  the  consignee 
was  bound  by  the  bill  of  lading,  and  if  it 
had  any  remedy  for  shortage  it  was  against 
the  carrier. 

In  Thomas  v.  Railway  Co.,  ^  S.  C.  539, 
64  S.  E.  220,  67  S.  E.  908,  34  L.  R.  A.  (N. 
S.)  1177,  21  Ann.  Cas.  223,  it  was  held  that, 
as  against  an  innocent  purchaser  for  value, 
the  railroad  company  was  bound  by  the  re- 
citals in  the  bill  of  lading  as  to  the  quantity 
of  goods  shipped.  The  rights  of  an  innocent 
holder  are  not  involved  in  this  case.  On  the 
contrary,  the  question  is  whether  a  con- 
signee, who  is  also  the  purchaser  from  the 
consignor,  is  bound  by  the  recitals  of  the 
bill  of  lading. 

The  bills  of  lading  were  prima  fade  evi- 
dence of  the  shipment  of  the  goods  purchas- 
ed, but  the  consignee  did  not  agree  to  be 
conclusively  bound  by  it;  and  it  was  compe- 
tent for  the  defendant  to  show  that  by  mis- 
take the  quantity  of  goods  bought  liad  not 
been  shipped,  and  that  a  mistake  had  been 
made  in  the  bills  of  lading.  Benjamin  v. 
Sinclair,  1  Bailey,  174;  6  Oyc.  420-422;  4 
Elliott  on  Railroads,  i  1419. 

Reversed. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS, 
and  FRASER,  JJ.,  concur. 


(94  s.  C.  150) 

HANKINSON  ▼.  CHARLESTON  &  W.  O. 

RY.  CO. 

(Supreme  Court  of  South  Carolina.     March  26. 

1913.) 

1  Masteb  and  Servant  (§  286*)— Injubiks 
TO  Sebvant— Railroads  —  Negligence  — 
Questions  for  Jury. 

Where  plaintiff,  a  section  band,  was  order- 
ed by  the  roadmaster  to  drive  a  spike,  into  a 
frog  plate,  and,  after  it  had  been  .driven  down 
to  cut  off  the  head  of  the  spike  with  a  cleaver 
and  hammer,  .and  while  doing  this  the  head  of 
the  spike  flew  into  his  eye  and  put  it  out, 
whether  the  railroad  company  was  negligent  in 
requiring  plaintiff  to  do  the  work  in  that  man- 
ner was  for  the  jury. 

[Ed.  Note.— For  Qther  cases,  see  Master  and 
Servant.  Cent  Dig.  §|  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036^1042,  1044,  1046-1050; 
Dec  Dig.  §  286.*] 
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2.  Masteb  and  Sebvjlnt  (8  288*)— Injt7bieb 
TO  Sebvaniv- Assumed  Risk— Question  fob 
Jury. 

Where  a  railroad  company's  road  master 
negligently  ordered  plaintiff  to  drive  a  spike 
into  a  frog  plate,  and  then  to  cut  off  the  head 
with  a  cleaver  and  hammer,  in  doing  which  the 
head  flew  into  plaintiff's  eye  and  put  it  out, 
plaintiff  did  not  assume  the  risk  as  a  matter  of 
law,  since  a  servant  does  not  assume  the  risks 
arising  from  the  negligence  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1068-1088;  Dec.  Dig.  § 
288.  ♦] 

3.  Masteb  and  Sbbvant  (S  288*)— Injubies 

TO.SSebVANT  —  ASSUICED  KISK  —  QUESTION 

FOR  Jury. 

Whether  the  risk  of  injury  from  a  flying 
spike  head  cut  in  that  manner  was  one  of  the 
ordinary  risks  of  plaintiff's  employment  was  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8§  1068-1088;  Dec.  Dig.  § 
288.*] 

4.  Masteb  and  Sebvant  (§  289*)— Injubies 
to  Servant— Co ntbibutoby  Neouqbnoe. 

Plaintiff,  a  section  hand,  having  been  di- 
rected by  the  roadmaster  to  insert  a  spike  in  a 
frog  plate,  was  then  ordered  to  cut  off  the  head 
of  the  spike  with  a  cleaver  and  hammer.  On 
first  striking  the  cleaver  he  was  ordered  to 
strike  lighter  blows;  but,  when  the  last  blow 
was  struck,  the  head  of  the  spike  flew  off,  and 
hit  him  in  the  eye,  and  put  it  out  Held,  that 
there  being  evidence  warranting  an  inference 
that  the  roadmaster  knew  of  the  danger,  and 
that  plaintiff  did  not,  it  could  not  be  said  that 
plaintiff  was  negligent  as  a  matter  of  law. 

[Ed.  Note,— For  otheCvCases,  see  Master  and 
Servant,  Cent  Dig.  H  lb89,  1090,  1092-1132; 
Dec.  Dig.  i  289.*] 

6.  Tbial    (§    251*)— Inbtbugtions— Apfliga- 

bilitt  to  Issues. 

Where  defendant's  roadmaster  ordered 
plaintiff  to  drive  a  square  spike  into  the  round 
hole  of  a  frog  plate^  and,  after  driving  it  in  as 
far  as  possible,  plaintiff  was  negligently  order- 
ed to  cut  off  the  head  with  a  cleaver  and  ham- 
mer, and  in  doing  this  the  head  flew  off  and 
struck  him  in  the  eye,  the  court  properly  refus- 
ed to  charge  that  a  railroad  spike  is  not  an  un- 
necessarily dangerous  tool  or  appliance;  the  is- 
sue being  that  the  spike  was  not  suitable  to 
be  used  as  a  rivet  in  the  frog  plate. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  587-^5;  Dec  Dig.  i  251.*]     * 

6.  Masteb  and  Sebvant  ({  270*)— Injubies 
TO  Sebvant  —  Unsuitable  Appliances  — 
Evidence. 

Where  plaintiff,  a  section  hand,  was  injur- 
ed while  attempting  to  use  a  spike,  instead  of  a 
rivet  bolt  in  a  frog  plate,  according  to  the  di- 
rections of  defendant's  ipadmaster,  who  testi- 
fied that  the  rivet  had  been  gone  but  a  few  days 
before  the  injury,  evidence  of  another  witness 
that  some  months  prior  to  the  injury  he  had 
complained  of  the  defect  in  the  frog  plate  was 
admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  913-927,  932 ;  Dec.  Dig. 
f  270.*] 

7.  Evidence  (|  122*)— Belbvanct— Res  Ges- 
tae. 

In  an  action  for  injuries  to  a  section  hand 
by  the  flying  ol  the  head  of  a  spike,  which 
plaintiff  had  been  directed  by  the  roadmaster 
to  drive  into  a  frog  plate,  instead  of  a  rivet 
bolt,  a  conversation  alleged  to  have  occurred 
immediately  before  the  accident  and  preliminary 
to  the  repair  between  the  section  master  and 
the  roadmaster  in  which  the  former  protested 


against  the  use  of  the  spike  as  improper  and 
dangerous  was  admissible  as  res  gestsa. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  M  339-350;  Dec.  Dig.  S  122.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  R.  E.  Copes,  Judge. 

Action  by  Judson  Hanklnson  against  the 
Charleston  ft  Western  Carolina  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Afllrmed. 

F.  B.  Grier,  of  Greenwood,  and  Gunter  ft 
Gyles,  of  Aiken,  for  appellant,  Hendersons, 
of  Aiken,  for  respondent 

FRASER,  J.  This  is  an  action  for  person- 
al injury.  After  eliminating  the  unnecessary 
matter  contained  in  this  case,  the  issues  are 
narrowed  to  two  questions:  (1)  Negligence 
on  the  part  of  the  master.  (2)  Assumption 
of  risk  on  the  part  of  the  servant 

The  undisputed  facts  are  as  follows:  The 
plaintiff  was  a  section  hand  in  the  employ 
of  the  defendant  On  the  line  of  defendant's 
road,  where  the  plaintiff  was  working,  there 
was  a  switch.  The  ''frog  plate"  of  the 
switch  was  held  in  place  by  three  rivet  bolts; 
one  was  missing.  The  roadmaster  saw  the 
defect,  and  called  the  attention  of  the  sec- 
tion master  to  it,  and  demanded  its  immedi- 
ate repair.  There  being  no  rivet  bolts  con- 
venient, the  roadmaster  selected  a  railroad 
spike,  and  ordered  the  plaintiff  and  one  of 
his  colaborers  to  drive  the  spike  in  place  of 
the  missing  bolt  When  the  spike  was  driven 
as  far  as  it  could  go,  it  left  the  head  of  the 
spike  protruding  above  the  plate  of  the  frog, 
and  then  the  roadmaster  ordered  the  plain- 
tiff and  his  colaborer  to  cut  off  the  head  of 
the  spike  with  a  cleaver  and  hammer.  The 
plaintiff  used  the  hammer.  The  plaintlir  at 
flrst  struck  too  hard,  and  was  ordered  to 
strike  lighter  blows.  He  obeyed  the  order, 
but,  when  the  last  blow  was  struck,  the  head 
of  the  spike  flew  off,  and  hit  the  plaintiff  in 
the  eye  and  put  it  out  The  plaintiff  claimed, 
among  other  things,  that  the  use  of  the  spike 
was  negligence,  in  that  it  necessitated  the 
cutting  off  of  the  head  after  it  had  been 
driven  into  its  plaee,  and  it  was  dangerous 
and  unusually  dangerous  to  do  so.  The  de- 
fendant claimed  that  cutting  off  of  the  heads 
of  spikes  in  this  way  was  an  ordinary  risk, 
and  that  the  injury  was  caused  by  too  hard 
a  blow;  that  the  plaintiff  delivered  the  blow, 
and  was  the  author  of  his  own  injury.  The 
judgment  of  the  circuit  court  was  for  the 
plaintiff,  and  defendant  appealed*  on  four  ex- 
ceptions. We  will  adopt  the  statement  of 
one  of  the  appellant's  counsel. 

[1]  1.  "That  the  testimony  fails  entirely 
to  establish  any  actionable  negligence  as  a 
cause  of  the  alleged  injury.*'  The  controlling 
question  in  the  case  was.  Was  it  negligence 
to  cut  off  the  spike  (n  the  manner  in  which 
it  was  cut  off?  Appellant  says  it  was  an 
everyday  occurrence.     Was  itT    This  court 
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does  not  know.  The  trial  Judge  did  not 
know.  It  was  a  question  for  the  jury.  The 
plaintiff  said  he  had  been  working  for  the 
railroad  for  13  years,  but  had  never  cut  a 
spike  before.  A  witness  for  plaintiff  said 
he  had  been  section  master  doing  this  very 
kind  of  work,  but  he  had  never  cut  off  a  spike 
bead  in  this  way,  and  in  his  opinion  it  was 
dangefrous.  One  of  appellants  witnesses 
said  the  danger  was  that  the  head  would 
"fly."  Appellant  complains  that  respondent's 
witness  disqualified  himself  as  an  expert 
when  he  said  he  had  never  done  the  thing 
that  way.  It  cannot  be  held  that  a  prudent 
man  is  not  competent  to  say  what  is  dan- 
gerous because  he  has  always  pursued  the 
safe  way.  A  prudent  man  ought  to  know 
the  dangerous  way  in  order  to  avoid  it,  as 
well  as  tbe  safe  way  in  order  that  he  might 
pursue  it.  Both  the.  plalntifTs  witness  and 
the  defendant's  witness  said  that  the  thing 
that  did  happen  was  likely  to  happen,  to  wit, 
that  the  head  would  "fly."  This  court  can- 
not say  that  there  was  no  evidence  from 
which  the  jury  might  infer  negligence,-  and 
this  proposition  cannot  be  sustained. 

[2, 3]  2.  "That  the  testimony  shows  conclu- 
sively and  from  which  only  one  inference 
can  be  drawn  that  plalntifTs  injury  was  due 
to  one  of  the  risks  which  he  assumed  when 
he  entered  the  employment  of  the  company." 
This  position  cannot  be  sustained  for  two 
reasons:  The  servant  assumes  the  ordinary 
risks,  and  does  not  assume  the  risk  that 
arises  from  the  negligence  of  the  master. 
Was  the  risk  of  Injury  from  a  flying  spike 
head  cut  off  in  this  way  one  of  the  ordinary 
risks  of  the  employment,  and  was  it  negli- 
gence? Both  were  open  questions  to  be  de- 
termined by  the  jury. 

[4]  3.  "The  testimony  shows  that  the 
plaintiff's  injury  in  any  view  was  the  result 
of  his  own  contributory  negligence  as  the 
direct  and  proximate  cause."  Not  in  any 
view*  Of  course,  this  court  does  not  know 
what  the  facts  of  this  case  may  be,  and  there 
Is  no  inclination  to  determine  the  facts. 
There  is  this  view  of  the  testimony  which  the 
Jury  had  the  right  to  take  that  threw  the 
responsibility  on  the  appellant  The  respond- 
ent was  called  upon  to  perform  a  service  in 
a  manner  in  which  he  had  never  been  called 
upon  to  perform  it  before.  The  cleaver 
was  fixed  by  the  representative  of  the  master, 
and  the  respondent  was  told  to  strike  here. 
He  was  told  how  hard  to  strike.  The  jury 
could  infer  from  the  testimony  that  the  road- 
master  knew  the  danger.  They  could  infer 
from  the  testimony  that  the  respondent  did 
not.  They  could  infer  that  the  master,  who 
liad  selected  the  spike,  placed  the  cleaver, 
directed  the  force  of  the  blows  up  to  the 
critical  moment,  suddenly  abandoned  the  serv- 
ant to  his  own  device  when  he  needed  the 
direction  most.  It  is  said  that  the  respond- 
ent admitted  that  the  undertaking  was  dan- 


gerous, and  that  he  knew  It  The  questions 
referred  to  the  time  of  the  trial,  and  not  to 
the  time  of  the  Injury. 

[6]  Appellant  complains  that  his  honor  did 
not  charge:  "I  charge  you  that  a  railroad 
spike  is  not  an  unnecessarily  dangerous  tool 
or  appliance."  There  was  no  claim  that  the 
spike  as  a  spike  was  defective.  The  dalm 
was  that  the  spike  was  not  suitable  to  be 
used  as  a  rivet  The  spike  was  "square." 
The  rivet  was  round.  The  rivet  was  screwed 
into  place  without  any  cutting,  and  the  spike 
necessitated  the  cutting  which  was  danger- 
ous. If  his  honor  had  so  charged,  he  would 
have  charged  that  there  was  no  negligence 
in  substituting  the  spike  for  the  rivet  and  he 
could  not  so  charge.  •  There  are  two  other 
specifications  of  error. 

[6]  The  witness  Meyer  was  permitted  to 
testify  that  some  'months  previous  to  the 
injury,  when  he  was  section  master,  he  had 
complained  of  this  defect  in  the  frog  plate. 
This  was  relevant  The  roadmaster  said 
the  rivet  was  not  out  a  few  days  before  the 
injury..  It  was  the  province  of  the  jury  to 
say  which  one  they  would  believe.  If  it 
had  been  repaired  in  the  interim,  the  appel- 
lant could  have  shown  that  It  had  been  re- 
paired. The  appellant  wanted  to  show  that 
there  was  an  emergency  and  a  necessity  for 
immediate  action.  The  respondent  want- 
ed to  show  that  there  was  no  necessity  for 
immediate  action,  and,  if  it  had  stood  for  five 
months,  it  could  stand  for  a  few  days  more 
until  a  suitable  rivet  could  be  secured  or  a 
new  frog  plate  procured. 

[7]  Again,  appellant  complains  that  re- 
spondent was  allowed  to  introduce  testimony 
as  to  a  conversation  between  tbe  section 
master  and  the  roadmaster,  in  which  the 
section  master  protested  against  the  use  of 
the  spike  because  it  was  likely  to  produce 
trouble.  The  conversation  is  alleged  to  have 
taken  place  immediately  before  the  accident, 
and  as  a  preliminary  to  the  repair.  The 
question  of  willfulness  was  then  before  the 
court,  and  the  testimony  was  competent  It 
was  a  part  of  the  transaction. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  fkrom  be  affirmed. 

GARY,  O.  J.,  and  WOODS,  HYDRIOK, 
and  WATTS,  J  J.,  concur. 


(M  &  G.  304) 

NORMAN  V.  NORMAN. 

(Supreme  Court  of  South  Carolina.    Biarch  28, 

1913.) 

1.  Husband  and  Wife  (§  295*)'-Sepabation 
—Alimony— Temporabt  Alimony— Disobe- 

TION. 

Where,  in  an  action  for  alimony,  plaintiff 
on  a  motion  for  alimony  pendente  lite  showed 
that  defendant  was  abusive,  used  insulting  lan- 
guage to  her,  attempted  to  do  her  serious  bodi- 
ly barm  by  striking  at  her,  and  offering  to 
throw  a  lamp  at  her,  and  that  she  was  guiltless 
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of  any  wrong,  and  defendant  admitted  that  he 
had  charged  ner  with  sorious  misconduct  and 
had  Qsed  a  lamp,  but  said  that  he  had  done  it 
merely  to  frighten  her,  alleging  in  defense  that 
she  was  addicted  to  drunkenness  and  adultery, 
it  was  not  an  abuse  of  the  trial  court's  discre- 
tion to  grant  temporary  alimony  and  counsel 
fees  on  affidavits  without  a  reference  to  take 
testimony  as  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §§  1084-1088;  Dec.  Dig. 
§  295.*] 

2.  Husband  and  Wife  (§  295*)  —  Sepaba- 
TiON  — Action  for  Alimony  —  Tempobaby 
Allowance— Affidavits— "DisBEGABD." 
On  an  application  by  a  wife  for  temporary 
alimony,  it  was  not  error  for  the  court  to  dis- 
regard voluntary  affidavits  by  two  of  her  sons 
in   which  they  charged  her  with   drunkenness 
and  adultery;  the  word  "disregard**  being  used 
in  the  sense  of  "to  treat  as  unworthy  of  regard 
or  notice." 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §{  1084-1088;  Dec.  Dig. 
$  295.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2122,  2123.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;   Geo.  EL  Prince,  Judge. 

Action  by  Julia  Norman  against  Henry 
Norman  for  alimony.  Judgment  for  plain- 
tiflf,  and  defendant  appeals.    AflBrmed. 

Geiger  &  Wolfe,  of  Anderson,  and  R.  T. 
Jaynes,  of  Walhalla,  for  appellant.  K.  P. 
Smith  and  A.  H.  Dagnall,  both  of  Anderson, 
for  respondent 

FRASiER,  J.  This  Is  an  action  for  ali- 
mony. A  motion  was'  made,  on  notice  before 
his  honor.  Judge  Prince,  for  alimony  pen- 
dente lite,  and  also  for  counsel  fees.  The 
motion  was  heard  on  the  complaint  and  an- 
swer, supported  by  affidavits.  At  the  hear- 
ing of  the  motion,  the  defendant  asked  for  a 
reference  to  take  testimony  in  regard  to  the 
facts.  This  motion  was  refused,  and  an  or- 
der made  upon  the  showing  allowing  to  the 
plaintiff  alimony  pendente  lite  of  $10  per 
month  and  $200  counsel  fee.  From  this  or- 
der the  defendant  appealed  upon  four  ex- 
ceptions. 

[1]  The  first  two  exceptions  complain  that 
it  was  an  abuse  of  discretion  to  make  the 
order  without  a  reference  to  ascertain  the 
facts.  There  was  certainly  no  abuse  of  dis- 
cretion. The  plaintifiT  stated  that  the  de- 
fendant used  to  her  abusive  and  insulting 
language,  and  attempted  to  do  her  serious 
bodily  harm  by  striking  at  her  and  offering 
to  throw  a  lamp  at  her,  which  was  only  pre- 
vented by  the  interposition  of  her  son.  She 
alleged  that  she  was  .guiltless  of  wrong.  The 
defendant  admitted  that  he  had  charged  her 
with  serious  misconduct  and  that  he  had 
used  the  lamp,  but  said  he  had  done  it  only 
to  frighten  her,  thereby  admitting  the  as- 
sault In  his  answer  he  offered  to  take  her 
back,  but  in  his  affidavit  he  withdrew  the 
offer.  The  only  question  was  to  the  wlfe^s 
drunkenness  and  other  misconduct,  and  sure- 
ly it  cannot  be  expected  to  allow   such  a 


question  as  that  to  be  determined  upon  a 
preliminary  motion.  These  two  exceptions 
are  overruled.  See  Levin  r.  Levin,  68  S.  C. 
126,  46  S.  E.  945,  and  Gordon  v.  Gordon,  91 
S.  C.  246,  74  S.  E.  360,  where  the  law  is  so 
clearly  stated  that  it  need  not  be  restated. 

The  third  exception  complains  that  his 
honor  abused  his  discretion  in  finding  that 
the  plaintiff  had  made  out  a  prima  facie 
case.  What  has  been  said  before  applies 
here. 

[2]  The  fourth  exception  complains  that 
his  honor  erred  in  disregarding  the  affidavits 
on  the  part  of  the  defendant  These  affida- 
vits were  the  Toluntary  statements  of  men 
who  charged  their  mother  with  drunkenness 
and  unchastity;  and  this  court  will  not  say 
that  his  honor  was  in  error  if  he  utterly 
disregarded  them.  In  order  that  there  may 
be  no  misapprehension  as  to  the  holding  of 
this  court,  it  is  well  to  define  "disregard," 
Century  Dictionary,  "Disregard":  '*To  treat 
as  unworthy  of  r^ard  or  notice."  Evidence 
may  be  considered  and  still  disregarded  All 
exceptions  are  overruled. 

The  judgment  of  this  court  is  that  the  or- 
der appealed  from  is  affirmed. 

GARY,  C.  J.,  and  WATTS,  J.,  concur. 

HYDRICK,  J.  i  concur  in  the  result,  and 
in  the  remarks  of  Mr.  Justice  WOODS. 

WOODS,  J.  I  concur  in  the  result  The 
circuit  judge  was  bound  to  consider,  and  his 
decree  indicates  that  he  did  consider,  all  the 
afildavits  submitted  on  both  sides  as  to  all 
the  issues  involved,  including  the  wife's  al- 
leged drunkenness  and  other  misconduct  in 
reaching  his  conclusion  that  the  plaintiff  had 
made  out  a  prima  facie  case  for  the  allow- 
ance of  alimony  and  couijsel  fees-  The  con- 
sideration of  all  the  evidence  on  the  prelim- 
inary motion  was  for  the  circuit  judge ;  and 
this  court  will  not  disturb  his  conclusion,  un- 
less it  is  clearly  opposed  to  the  weight  of 
the  evidence.  As  tiiere  was  strong  testi- 
mony on  both  sides,  the  conclusion  of  the  cir- 
cuit judge  must  stand. 


(94  s.  c.  IM) 

OtJLD  T.  SPARTANBURG  REALTY  CO. 

(Supreme  Court  of  South  Carolina.    March  27, 

1913.)  , 

1.  Evidence  (§  417*)— Contbactv- Constbuc- 

TION. 

Where  a  contract  for  the  sale  of  real  es- 
tate bound  the  vendor  to  make  certain  im- 
provements within  a  reasonable  time,  parol 
evidence  was  admissible,  in  an  action  for  breach 
of  the  contract,  to  show  what  was  a  reason- 
able time. 

[Ed.   Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1874-1899;  Dec.  Dig.  |  417.*1 

2.  Dahagbs  (§  78*)— Co  NTBACT  — Breach - 
Liquidated  Damages— Penaltt. 

Where  a  contract  for  the  sale  of  real  es- 
tate provided  that,  in  case  of  the  vendee's  de* 
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fault  in  paying  installments  of  the  price,  the 
vendof  should  be  entitled  to  cancel  the  con- 
tract and  retain  the  payments  made  as  liqui- 
dated damages,  the  use  of  such  words  wajB  not 
conclusive  that  the  provision  was  for  liquidat- 
ed damages  and  not  a  penalty;  the  question 
being  determinable  according  to  all  the  circum- 
stances of  the  case,  under  the  rule  that  if  the 
parties  did  not  have  the  actual  damages  in  con- 
templation, and  did  not  attempt  to  stipulate 
with  reference  to  the  payment  or  recoivery  of 
actual  damages  or  actual  compensation,  it  is  a 
penalty  and  not  liquidated  damages,  even  though 
the  parties  so  designated  them. 

[Ed.  Note. — For   other  cases,   see  Damages, 
Cent.  Dig.  §§  157-163;    Dec.  Dig.  $  78.*1 


3.  Vendor  and  Fubchaser   (§  334*)— Con- 

tbact—Coxstbuction—Breach. 

A  contract  for  the  sale  of  certain  city  lots 
provided  that  the  vendor  should  install  cer- 
tain improvements  in  the  streets  within  a  rea- 
soAabie  time,  and  also  that,  in  case  the  vendee 
failed  to  make  payments  due  within  60  days, 
the  contract  should  be  void  and  the  payments 
made  should  be  retained  as  liquidated  damages, 
without  liability  to  account  for  them.  Heldy 
that  such  covenants  were  independent;  and 
the  vendor  having  failed  to  install  the  improve- 
ments within  a  reasonable  time  before  plain- 
tiff stopped  payments,  the  vendor  having  then 
canceled  the  contract,  plaintiff  was  entitled  to 
receiver  the  installments  paid,  less  any  actual 
damages  that  the  vendor  suffered  by  reason  of 
the  vendee's  failure  to  perform. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§959-980;  Dec.  Dig.  § 
334;*   Contracts,  Cent.  Dig.  §  1203.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Geo.  W.  Gage,  Judge. 

'*To  be  ofladally  reported." 

Action  by  G.  W.  Ould  against  the  Spar- 
tanburg Realty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Lyles  &  Lyles,  of  Columbia,  for  appellant 
Stanyame  Wilson,  of  Spartanburg,  for  re- 
spondent. 

WATTS,  J.  This  action  was  tried  before 
his  bonor,  Judge  Gage,  and  a  Jury,  and  result- 
ed in  a  verdict  for  the  plaintiff  in  the  sum  of 
$967.68,  and,  upon  entry  of  judgment,  de- 
fendant appealed.  The  plaintiff,  by  his  com- 
plaint, alleged  the  following  facts,  which 
were  sustained  by  the  evidence:  That  the 
defendant,  a  real  estate  corporation,  made 
contxacts  with  the  plaintiff  by  which  it 
agreed  to  deliver  to  him  warranty  deeds  to 
four  lots  of  land,  in  the  city  of  Spartanburg, 
for  the  consideration  of  $2,500,  to  be  paid  in 
installments  ($100.80  cash  and  $50.40  month- 
ly), and  guaranteed  "that  it  would  make  the 
following  improvements  within  a  reasonable 
time":  "(1)  That  the  street  or  streets  on 
which  said  lots  face  will  be  graded  and  curb- 
ed with  granolithic  sidewalks,  and  have  trees 
planted  thereon.  (2)  That  water  mains  and 
sewers  be  laid  accessible  to  said  lots,  all 
without  cost  to  purchaser.*'  That  the  **rea- 
s6nable  time,"  as  mutually  understood  by 
them,  expired  before  plaintiff  ceased  making 
payments.  That  he  made  payments  amount- 
ing in  all  to  $756,  and  only  stopped  making 


them  thereafter  because  of  the  company's 
violation  of  the  contract  in  failing  and  re^ 
fusing  to  perform  Its  guaranty,  which  was 
one  of  the  inducements  and  consideration  for 
his  entering  into  them.  That  thereafter  de- 
fendant conveyed  the  lots  to  another  party 
and  hreached  the  contracts  and  rendered 
them  impossible  of  fulfillment,  and  that  In 
consequence  he  was  damaged  to  the  extent  of 
the  payments  so  made  by  him,  with  interest, 
for  which  damages  he  asks  Judgment. 

The  action  was  one  for  damages  for  breach 
of  contract;  the  amount  of  damages,  as  al- 
leged, being  the  payments  made  by  plaintiff, 
and  interest,  and  nothing  else.  At  close  of 
plaintiff's  evidence,  a  motion  for  a  nonsuit 
was  made  on  two  grounds.  The  first  was 
that  the  plaintiff*s  covenants  and  defendant's 
covenants  in  the  contract  are  independent  of 
each  other,  and  that  a  failure  of  defend- 
ants to  comply  with  its  covenants  would  not 
release  plaintiff  from  his  obligation  to  make 
his  monthly  payments.  That  his  only  remedy 
would  be  to  go  Into  a  court  of  equity  and 
ask  for  specific  performance  or  sue  for 
breach  of  covenant.  Plaintiff's  attorney  as- 
sented to  this  proposition,  both  in  the  court 
below  and  here.  The  second  ground,  was 
that  the  following  clause  of  the  contract  is 
a  stipulation  for  liquidated  damages:  "It 
is  agreed  that,  if  the  purchaser  shall  be  in 
default  in  making  any  of  the  said  payments 
for  a  period  of  60  days,  this  agreement  shall 
be  null  and  void,  and  the  money  paid  there- 
under shall  be  retained  by  the  party  of  the 
first  part  as  liquidated  damages,  without 
any  liability  to  account  for  the  same." 
Plaintiff's  attorney  controverted  this  proposi- 
tion and  contended  that  there  were  no  liqui- 
dated damages  in  it  His  honor  overruled 
the  motion  for  a  nonsuit,  holding  that  a 
contract  was  one  of  penalty  and  not  of  liqui- 
dated damages.  Defendant  appeals  and  al- 
leges six  assignments  of  error  on  the  part 
of  his  honor. 

[1]  The  first  ground  of  appeal  questions 
the  rulings  of  his  honor  in  admitting  testi- 
mony, over  objection  as  to  what  was  meant 
by  "reasonable  time"  In  the  contract,  as 
the  evidence  tends  to  vary  and  modify  a 
written  instrument  We  do  not  think  his 
honor,  the  presiding  judge,  was  in  error  in 
this.  What  is  a  reasonable  time  depends 
upon  the  circumstances  of  each  particular 
case,  and  no  definite  rule  has  yet  been  laid 
down  to  govern  all  cases.  The  question  is  a 
question  for  the  jury  to  decide  (Hays  v. 
Hays,  10  Rich.  423) ;  and  the  plaintiff  had 
the  right  to  show  what  was  the  mutual  un- 
derstanding of  the  parties  as  to  what  was 
meant  by  "reasonable  time." 

The  second,  third,  and  fourth  grounds  of 
appeal  are  from  his  honor's  construction  of 
the  clause  in  the  contract  that  provides:  "It 
Is  agreed  that,  if  the  purchaser  shall  be  in 
default  in  making  any  of  the  said  payments 
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for  a  period  of  60  days,  this  agreement  shall 
be  null  and  void,  and  the  money  paid  there- 
under shall  be  retained  by  the  party  of  the 
first  part  as  liquidated  damages,  without  any 
liability  to  account  for  the  same" — ^in  refus- 
ing to  construe  such  default  as  a  forfeiture 
as  liquidated  damages,  in  construing  it  as  a 
penalty,  and  refusing  motion  for  non^it. 
His  honor  held  that  both  parties  conceded 
that  the  covenants  were  Independent  The 
question  to  be  determined  is,  Does  this 
clause,  under  the  law  and  particular  circum- 
stances of  this  case,  create  a  forfeiture  by 
the  use  of  the  words  "liquidated  damages," 
or  is  It  a  penalty? 

[2]  The  use  of  the  words  "liquidated  dam- 
ages" or  "penalty"  is  not  conclusive,  as  all 
authorities  agree.  If  the  parties  did  not 
have  in  contemplation  actual  damages  or  a 
dual  compensation,  and  did  not  attempt  to 
stipulate  with  reference  to  the  pfiayment  or 
recovery  of  actual  damages  or  actual  com- 
pensation, it  is  penalty  and  not  liquidated 
damages,  even  though  the  parties  designated 
them  as  liquidated  damages.  If  the  contract 
is  one  in  which  the  measure  of  damages  for 
part  performance  is  ascertainable,  and  the 
sum  is  stipulated  for  breach  of  it,  this  sum 
will  not  be  allowed  as  liquidated  damages  in 
case  of  partial  breach. 

Where  an  agreement  contains  provisions 
for  the  performance  or  nonperformance,  of 
several  acts  of  different  degrees  of  impor- 
tance, and  then  a  certain  sum  is  stipulated 
to  be  paid  upon  a  violation  of  any  or  all  of  its 
provisions,  and  the  sum  will  be  in  some  in- 
stances too  large  and  in  others  too  small  a 
compensation  for  the  injury  thereby  occasion- 
ed, that  sum  is  to  be  treated  as  a  penalty 
and  not  as  liquidated  damages.  "While  no 
one  can  fail  to  discover  a  very  great  amount 
of  apparent  conflict,  still  it  will  be  found  on 
examination  that  most  of  the  cases,  however 
conflicting  in  appearance,  have  yet  been  de- 
cided according  to  the  Justice  and  equity  of 
the  particular  case.  Just  compensation  is 
regarded  as  the  universal  measure  of  dam- 
ages, not  punitory.  See,  for  this  general 
doctrine,  13  Cyc.  pp.  89,  90,  91,  92,  93,  94, 
95,  and  96,  and,  for  quotations,  Ck)ndon  y. 
Kemper,  47  Kan.  126,  27  Pac.  829,  13  L.  R.  A. 
674,  675. 

[3]  The  evidence  shows  conclusively  that 
the  defendant  failed  to  carry  out  the  con- 
tract as  made  before  the  plaintiff,  in  any 
manner,  breached  it  by  failure  to  make  the 
payments  agreed  upon,  and  his  honor  com- 
mitted no  error  in  charging  the  Jury,  in  ef- 
fect, that  the'  plaintiff  had  the  right  to  re- 
cover from  the  defendant  the  amount  which 
had  been  paid  in  by  him  on  the  installments, 
less  any  amount  that  the  jury  might  find  as 
damages  to  the  defendants  to  be  deducted 
from  the  amount  paid  in  by  the  plaintiff. 
Under  the  evidence  in  this  case,  this  view  is 
not  in  conflict  with  the  law  as  declared  in 


the  case  of  Carter  ▼.  Kaufman,  67  S.  G.  462, 
45  S.  E.  1017. 

The  fifth  and  sixth  exceptions  allege  error 
on  the  part  of  his  honor  in  his  charge  to 
the  jury.  After  examination  of  the  charge, 
we  fail  to  find  that  he  lK>mmitted  the  er- 
rors complained  of,  or  that  it  was  in  any 
manner  prejudicial  to  the  defendant 

A  careful  examination  of  all  the  excep- 
tions made  satisfies  us  that  all  should  be 
overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WOODS,  HYDRIOK,  and 
ERASER,  JJ.,  concur. 


(94  s.  C.  li3) 
CABLE  PIANO  CO.  v.  SOTTTHBRN  RT.  CO. 

(Supreme  Court  of  South  Carolina.    March  27, 

1913.) 

1.  Railroads  (§  327*)— Cbobsinos— Duty  of 
Traveler  to  IX)ok. 

Where  a  driver  of  a  covered  wagon,  with- 
out looking  out,  drove  onto  a  railroiad  cross- 
ing, where  the  track  was  straight  for  three- 
quarters  of  a  mile  on  either  side,  there  can  be 
no  other  inference  than  that  the  failure  to  look 
was  the  pr6ximate  cause  of  a  resulting  accident, 
and  a  verdict  should  have  been  directed  for  de- 
fendant 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent.  Dig.  §|  1043-1066;   Dec.  Dig.  §  327.*] 

2.  Trial  (§  51*)— Striking  Eyidbncb. 

In  an  action  for  iujuries  at  a  crossing, 
where  a  witness  for  plaintiff  testified  that  the 
defendant  had  settled  with  him  for  personal  in- 
juries received  in  the  same  accident  before  the 
attorney  for  the  defendant  could  object  there- 
to, the  court  did  not  err,  when  defendant  moved 
to  strike  it  out,  in  allowing  it  to  remain  until 
later  in  the  case,  or  until  counsel  could  have  an 
opportunity  to  present  authoritiea,  at  which 
time  it  was  stricken. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  125;  Dec  Dig.  S  61.*J 

3.  Appeal  and  Error  (|  977*)— New  Trial 
(I  35*)— Review— DiscRi^ow  or  Court. 

Where  inadmissible  testimony  is  admitted 
without  fault  of  the  court,  and  afterwards 
stricken  out,  whether  a  new  trial  should  be 
granted  lies  much  in  the  discretion  of  the  trial 
court,  and  the  appellate  court  will  not  inter- 
fere, unless  the  trial  court's  ruling  thereon  is 
manifestly  erroneous. 


[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erro^r,  Cent  Dig.  |§  3860-8865;  Dec,  Dig.  | 
977  ;♦  New  Trial,  Cent  Dig.  §§  61-55;  Dec. 
Dig.  S  35.*] 

4.  Railroads  (|  389*)— Crossinob— Sionais 
—"Contributed." 

The  word  "contributed,"  as  used  in  the 
statute  providing  that,  if  the  failure  to  give 
certain  signals  contributed  to  an  injury  at  a 
crossing,  the  railroad  would  be  liable,  means 
that  such  failure  on  the  part  of  the  raibroad 
must  be  the  direct  and  proximate  cause  of  the 
injuries. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SI  1319-1323;   Dec  Dig.  {  389.* 

For  other  definitions,  see  Words  and  Phrasea, 
voL  2,  pp.  1537,  153a] 

Fraser,  J.,  dissenting. 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Tbo&  S.  Sease,  Judge. 

"To  be  officially  reported." 

Action  by  the  Cable  Piano  Company 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

J.  Moore  Mars,  of  Abbeville,  for  appel- 
lant. W.  N.  Graydon,  of  Abbeville,  for  re- 
spondent 

HTDRICK,  J.  [1]  This  is  an  appeal  f^om 
a  Judgment  recovered  by  plaintiff  against 
defendant  for  damages  to  plaintiff's  proper- 
ty, caused  by  collision  with  defendant's  en- 
gine and  cars  on  a  highway  crossing.  Will 
Rucker,  a  negro  youth  about  20  years  of 
age,  was  driving  plaintiff's  team,  drawing 
a  covered  piano  wagon  along  a  highway 
which  ran  close  to  and  parallel  with  the 
railroad  for  three-quarters  of  a  mile  or  more, 
and  then  turned  abruptly  across  the  track; 
the  distance  from  the  turn  in  the  highway 
to  the  crossing  being  from  20  to  30  feet.  He 
testified  that  on  account  of  the  cover  of  the 
wagon  he  could  not  see  the  train  which  was 
approaching  from  his  rear,  without  ''hang- 
ing out"  of  the  wagon,  and  that  he  could  not 
hear  it  because  of  the  rumbling  noise  made 
by  the  wagon.  At  first,  he  testified  that  he 
looked  but  saw  no  train,  but  on  cross-ex- 
amination he  admitted  that,  if  he  had  look- 
ed, he  would  have  seen  it  About  the  time 
the  team  began  to  make  the  turn  for  the 
crossing,  the  engineer  began  blowing  the  dan- 
ger signal,  and  he  testified  that,  as  soon  as 
he  came  to  the  conclusion  that  the  team 
was  not  going  to  stop,  he  put  on  the  emer- 
gency brakes,  and  did  everything  in  his 
power  to  stop  the  train  in  time  to  prevent 
the  collision.  There  is  no  evidence  from 
which  a  reasonable  inference  that  he  did  not 
do  so  is  warranted.  As  there  was  nothing 
to  indicate  that  the  driver  of  the  team  was 
not  in  possession  of  his  faculties,  the  engi- 
neer had  a  right  to  assume  that  he  would  ex- 
ercise them,  and  not  drive  upon  the  track  in 
front  of  the  approaching  train.  According 
to  the  undisputed  evidence,  the  track  is 
straight  and  the  view  is  unobstructed  for  at 
least  three-quarters  of  a  mile  in  both  direc- 
tions from  the  crossing.  It  necessarily  fol- 
lows that,  if  the  driver  had  looked  before 
going  upon  the  crossing,  he  would  have  seen 
the  train  in  time  to  prevent  the  collision. 
The  law  imposes  upon  every  capable  person 
the  duty  of  observing  due  care  for  his 
own  safety  when  about  to  cross  a  railroad 
track,  which  necessarily  involves  the  exer- 
cise of  his  senses.  And  while  it  is  ordinarily 
a  question  of  fact  for  the  Jury  to  say  wheth- 
er, under  the  circumstances  of  the  particular 
case,  the  traveler  did  exercise  such  care, 
when  the  facts  are  undisputed  and  suscepti- 
ble of  only  one  inference,  it  becomes  a  ques- 
tion of  law  for  the  court  Zeigler  v.  Rail- 
road Co.,  6  S.  C.  221;  Edwards  v.  Railway, 


63  S.  C.  271,  41  S.  E.  458;  Bamberg  v.  Rail- 
way, 72  S.  C.  389,  51  S.  E.  988;  Osteon  v. 
Railway,  76  S.  C.  378,  57  S.  B.  196 ;  Drawdy 
V.  Railway,  78  S.  C.  379,  58  S.  E.  980;  Gris- 
kell  V.  Railway,  81  S.  a  193,  62  S.  B.  205. 
In  this  case  plaintiff's  driver  did  not  observe 
the  slightest  care  for  his  oifn  safety,  or 
that  of  the  property  in  his  custody,  and  the 
failure  to  observe  such  a  slight  precaution 
as  to  look  for  approaching  trains  before 
driving  upon  the  crossing  was  gross  negli- 
gence. The  evidence  warrants  no  other  in- 
ference than  that  his  failure  to  look  was 
the  sole  cause  of  the  accident,  or  at  least  a 
proximate  contributing  cause.  Therefore  de- 
fendant's motion  to  direct  the  verdict  should 
have  been  granted. 

[2]  The  plaintiff's  witness  Rucker  testified 
before  objection  was  made  that  defendant 
had  settled  with  him  for  personal  injuries 
sustained  by  him  in  the  same  collision.  The 
defendant's  attorney  then  objected,  after  the 
witness  had  so  testified,  and  moved  to  strike 
it  out  as  irrelevant  The  court,  being  in 
doubt,  suggested  to  counsel  that  the  very 
point  had  been  recently  decided  by  the  Su- 
preme Court,  and  said  to  defendant's  attor- 
ney that  he  would  allow  the  evidence  to  re- 
main in,  and  that  he  would  hear  a  motion 
later  to  strike  it  out,  when  counsel  could 
present  the  authorities.  The  defendant's  at- 
torney did  not  renew  the  motion  to  strike 
it  out;  but,  before  charging  the  Jury,  the 
trial  Judge  himself  called  attention  to  the 
matter,  and  asked  defendant's  attorney  if 
he  had  withdrawn  his  objection  to  the  tes- 
timony. Upon  his  stating  that  he  had  not, 
after  hearing  argument  as  to  its  admissibil- 
ity, the  court  ordered  it  stricken  out,  and  in- 
structed the  Jury  not  to  consider  it  The 
case  of  Rookard  v.  Railway,  84  S.  C.  190, 
65  S.  E.  1047,  27  L.  R.  A.  (N.  S.)  435.  137 
Am.  St  Rep.  839,  decides  the  point  and 
shows  that  the  testimony  was  not  admissi- 
ble; but  as  it  had  already  come  out  and  be- 
fore any  objection  was  made,  there  was  no 
error  in  'allowing  it  to  remain  in  until  coun- 
sel could  have  an  opportunity  to  present 
the  authorities,  for  all  the  harm  that  could 
be  done  by  its  getting  to  the  Jury  bad  al- 
ready been  done.  The  court  did  all  that 
could  be  done  to  undo  any  mischief  that  had 
been  done  by  instructing  the  Jury  not  to 
consider  it  We  should  assume  that  the  Jury 
obeyed  the  instruction,  as  was  their  sworn 
duty.  If  it  be  said  that  it  would  be  very 
difficult  if  not  impossible,  for  Jurors  to  rid 
their  minds  of  the  impression  made  thereon 
by  such  testimony,  and  that  striking  it  from 
the  record  could  not  have  the  effect  of  strik- 
ing It  from  their  minds,  we  can  only  say 
that  is  one  of  the  misfortunes  almost  inev- 
itably incident  to  the  necessarily  imperfect 
administration  of  Justice  by  human  tri- 
bunals. 

[3]  It  certainly  will  not  do  to  lay  down  the 
rule  that  in  every  case,  where  incompetent  or 
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irreleyant  testimony  is  admitted,  and  after- 
wards stricken  out,  with  proper  instructions 
from  the  court  to  the  Jury  to  disregard  it,  a 
new  trial  must  be  granted.  On  the  other 
hand,  it  would  perhaps  be  equally  unsafe  to 
say  that  in  no  such  case  should  a  new  trial 
be  granted.  The  character  of  the  testimony, 
the  circumstances  under  which  it  was  offered 
and  admitted,  the  nature  of  the  case  being 
tried,  the  other  testimony  in  the  case,  and 
perhaps  other  matters  which  might  be  sug- 
gested, should  be  considered  by  the  court  in 
deciding  whether  the  party  against  whom 
such  testimony  was  admitted  was  so  preju- 
diced thereby  as  to  call  for  the  exercise  of 
the  discretion  to  grant  a  new  trial.  In  such 
cases  much  must  necessarily  be  left  to  the 
wise  discretion  of  the  trial  judge,  who  is  in 
the  atmosphere  of  the  trial,  and  is  therefore 
most  capable  of  correctly  deciding  the  ques- 
tion; and  this  court  should  not  interfere, 
unless  it  is  made  to  appear  that  the  ruling 
was  manifestly  erroneous. 

[4]  One  other  point  suggested  by  the  ex- 
ceptions should  be  noticed  in  order  that  the 
bar  and  the  circuit  bench  may  not  be  misled 
by  the  overruling  of  the  fourth  and  fifth  ex- 
ceptions. These  exceptions  assign  error  in 
charging  plaintiff's  sixth  and  seventh  re- 
quests, to  wit:  Sixth:  "That  if  the  jury 
find  from  the  testimony,  that  the  failure  of 
the  defendant  to  give  the  statutory  signals, 
if  it  did  fail  to  give  them,  contributed  to  the 
Injury  in  any  degree,  then  the  defendant 
would  be  liable."  Seventh:  'That  the  word 
'contributed,'  as  used  in  the  statute,  means 
that  it  had  some  share  or  agency  in  produc- 
ing the  result,  or  that  it  helped  in  any  way 
to  produce  the  result,  and,  if  the  jury  should 
find  that  it  did,  then  the  plaintiff  is  entitled 
to  recover."  The  errors  assigned  in  charging 
these  requests  are  untenable,  and  the  excep- 
tions should  be  overruled.  But  it  must  not 
be  understood  that  the  court  thereby  implied- 
ly approves  the  instruction  that  plaintiff  was 
entitled  to  recover,  if  the  failure  to  give  the 
statutory  crossing  signals  contributed  "in  any 
degree"  to  the  injury,  or  that  the  word  "con- 
tributed," as  used  in  the  statute,  "means  that 
it  had  some  share  or  agency  in  producing  the 
result,  or  that  it  helped  in  any  way  to  pro- 
duce the  result"  The  law,  as  contained  in 
these  requests,  was  announced  in  the  case 
of  Wragge  v.  Railway  Co.,  47  S.  0.  105,  25 
S.  E.  76,  33  L.  R.  A.  191,  58  Am.  St  Rep. 
870,  and  followed  in  Strother  v^  Railway 
Co.,  47  S.  C.  375,  25  S.  E.  272.  But  in  the 
subsequent  case  of  Bowen  v.  Railway,  58  S. 
C.  222,  36  S.  B.  590,  the  court  said :  "When 
the  law  speaks  of  an  act  of  negligence  as  con- 
tributing to  an  Injury,  it  means  as  a  direct 
and  proximate  cause  thereof."  Though  no 
reference  was  made  thereto,  this  announce- 
ment of  the  law  necessarily  overruled  the 
contrary  principle  which  had  been  announced 
in  the  Wragge  and  Strother  Cases.  The  rule 
announced  in  the  Bowen  Case  has  been  fol- 


lowed ever  since.  Edwards  v.  Railway,  63 
S.  0.  271,  41  S.  E.  458;  Burns  v.  Railway, 
65  S.  0.  229,  43  S.  E.  679;  Duncan  v.  Green- 
ville, 73  S.  C.  254,  53  S.  E.  367 ;  Turbyflll  v. 
Railway,  83  S.  C.  328,  65  S.  E.  278;  Lee  v. 
Railway  Co.,  84  S.  C.  138,  65  S.  E.  1031. 

It  appears  from  the  arguments  of  counsel 
in  this  case  that  the  attorneys  on  both  sides 
and,  perhaps,  also,  the  circuit  judge  were  la- 
boring under  the  impression  that  the  case  of 
Lawson  v.  Railway,  91  S.  C.  201,  74  S.  E. 
473,  overruled  the  principle  above  quoted 
from  the  Bowen  Case,  and  re-established  the 
principle  announced  in  the  Wragge  Case.  If 
such  were  the  fact,  they  were  in  error.  Nei- 
ther the  Bowen  Case,  nor  any  of  the  cases 
following  it,  nor  the  Edwards  Case  (63  S.  C. 
271,  41  S.  E.  458),  has  been  overruled;  for  by 
reference  to  the  report  of  the  Lawson  Case 
it  will  be  seen  that  all  of  the  justices  who 
participated  in  the  decision  concurred  only 
"in  the  result,"  which  means  that  they  con- 
curred only  in  the  judgment  granting  a  new 
trial,  and  that  they  did  not  concur  in  the 
reasoning,  or  at  least  in  some  part  of  it, 
which  led  to  that  result  Hence  the  opinion 
in  that  case  stands  only  as  the  opinion  of 
the  learned  justice  who  wrote  it,  and  is  not 
itself  authority  upon  any  point  discussed 
therein. 

It  is  merely  to  prevent  any  further  miscon- 
ception of  the  effect  of  the  judgment  in  the 
Lawson  Case  that  this  explanation  is  made. 

The  judgment  is  reversed. 

GARY,  C.  J.,  and  WOODS  and  WATTS, 
JJ.,  concur.  ^ 

ERASER,  J.  (dissenting).  I  cannot  con- 
cur in  the  opinion  of  the  majority  of  this 
court  Contributory  negligence  is  a  defense 
and  a  question  of  fact  To  say  that  no  other 
reasonable  conclusion  can  be  drawn  is  to  pass 
on  the  facts,  unless  this  court  intends  to  find 
that  the  fact  finding  department  of  the  cir- 
cuit court  has  acted  with  gross  impropriety. 
This  involves  necessarily  the  circuit  judge 
who  could  have  granted  a  new  trial  on  the 
facts.  I  am  sure  this  court  does  not  intend 
to  reflect  on  the  jury  or  the  circuit  judge. 
No  evidence  is  a  question  of  law.  A  "con- 
clusion" is  a  question  of  fact  This  is  a 
law  case,  and  under  our  Constitution  this 
court  has  no  jurisdiction  of  the  facts. 

In  this  case  there  was  a  conflict  of  testi- 
mony as  to  whether  the  signals  were  given  or 
no.  What  conclusion  I  may  d]:aw  from  the 
printed  testimony  is  immaterial.  The  jury 
saw  the  witnesses  and  had  the  advantage. 
Besides,  it  is  their  province,  not  mine.  There 
is  testimoi^  from  which  it  might  be  inferred 
that  the  driver  was  asleep.  Did  the  driver 
know  that  his  road  had  a  place  of  great  dan- 
ger on  it  and  in  gross  and  willful  disregard 
of  his  danger  deliberately  compose  himself 
for  sleep,  or  was  he  overcome  by  weakness 
and  fell  asleep  unwittingly?    There  are  many 
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men  who  go  to  sleep  at  very  inopportune 
times  and  places,  very  much  against  their 
wills,  and  to  their  great  mortilicatloh.  Which 
was  it?  Were  the  signals  given?  If  not,  was 
the  agent  of  the  plaintiff  guilty  of  gross  and 
willful  negligence?  These  were  questions  for 
the  Jury.  They  were  questions  of  fact,  and 
in  my  Judgment  were  not  within  the  Jurisdic- 
tion of  this  court 

As  to  that  portion  of  the  opinion  of  the  ma- 
jority that  construes  the  Lawson  Case  I 
must  dissent.  The  words  "proximate  cause" 
are  not  in  the  statute,  and  I  still  think  this 
court  has  no  right  to  add  them.  Until  learn- 
ed counsel  cease  to  request  and  learned  Judg- 
es to  charge  that  the  "proximate  cause"  is 
the  "next  cause,"  confusion  in  the  minds  of 
the  profession  and  the  nonprofessional  Juror 
cannot  be  avoided.  Records  before  this  court 
show  that  Just  that  thing  is  done. 

For  these  reasons  I  dissent 
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BEARDEN  et  aL  v.  DAVES  et  al 
(Supreme  Court  of  Georgia.    March  13,  1913.) 

(SyUahus  hy  the  CouriJ 

1.  Action   (§  50*) —Mandamus   (§  163*)  — 
Pleading — Petition. 

The  petition  is  not  demurrable  for  any  of 
the  reasons  assigned  against  it. 

(a)  The  petition  is  not  multifarious. 

(b)  The  court  erred  in  sustaining  the  demur- 
rer. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §§  511-547;  Dec.  Dig.  i  50;*  Mandamus, 
Cent  Dig.  §§  341-343;    Dec.  Dig.  {  163.*] 


2.  Mandamus  (§  3*)— Natube  of  Pboceed- 
ING— Existence  op  Otheb  Remedy. 

Mandamus  is  an  available  remedy,  where 

there  is  no  other  specific  legal  remedy  for  the 

legal  rights  of  the  person  seeking  the  writ. 
[Ed.  Note. — For  other  cases,  see  Mandamus, 

Cent  Dig.  §§  8,  10,  11,  16-34;   Dec.  Dig.  |  3.*] 

8.  Constitutional  Law  (§8  209,  249,  251, 
306,  316*)— Elections  (§  95*)— Mandamus 
(§8  3,  163*)— Due  Pbogess  of  Law— Equal 
Pbotection  of  Law— Registbation  of  Vot- 
EBs— Existence  of  Otheb  Remedy. 

The  Constitution  of  the  state  (Civ.  Code 
1910,  I  6400)  is  1^0 1  repugnant  to  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States  on  the  ground  that  it  does  not 
provide  an  appeal  to  the  superior  court  from 
the  registrars  upon  the  qaestion  of  the  pay- 
ment of  taxes  by  a  taxpayer  and  voter,  and 
therefore  denies  to  the  voter  and  taxpayer  due 
process  of  law  and  the  equal  protection  of  the 
laws. 

(a)  In  such  a  case,  sections  62,  65,  Civ.  Code 
1910,  afford  any  person  who  is  unlawfully  de- 
nied the  right  to  sign  the  voters*  book,  or  to 
have  his  name  placed  upon  the  list  of  regis- 
tered voters  according  to  law,  due  process  of 
law  and  the  equal  protection  of  the  laws. 

(b)  Generally  the  rights  guaranteed  to  the 
citizens  by  the  Constitution  of  the  state  are 
not  accompanied  with  the  remedy  available 
for  enforcing  those  rights,  or  with  the  provi- 
sion for  due  process  of  law,  and  the  equal  pro- 
tection of  the  laws,  but  the  manner  of  enforc- 
ing the  rights  is  usually  left  for  legislative 
enactment;  and  where  the  Legislature  has  pro- 
vided due  prooess,  and  the  equal  protection  of 
the  laws,  as  to  any  paragraph  of  the  state  Con- 


stitution, the  latter  is  not  obnoxious  to  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  as  not  affording  due  process 
or  the  equal  protection  of  the  laws. 

(c)  Where  a  petition  alleges  that  the  plain- 
tiffs were  registered  voters  under  the  provi- 
sions of  section  6398,  Civ.  Code  1010,  and 
that  the  registrars  of  a  certain  county  willfully 
refused  to  put  their  names  on  the  list  of  reg- 
istered voters  as  required  by  law,  and  where 
the  pleadings  raise  no  question  as  to  whether 
the  voters  have  placed  their  names  in  the  vot- 
ers* book  as  required,  sections  62,  65,  Civ. 
Code  1910,  do  not  apply. 

(d)  Where,  in  such  a  case,  the  prayer  was 
that  a  mandamus  should  be  issued  against  the 
registrars,  requiring  them  to  enroll  the  names 
of  plaintiffs  upon  the  registered  voters*  list 
filed  with  the  clerk  of  the  superior  court,  the 
petition  was  not  subject  to  demurrer  because 
each  of  the  plaintiffs  had  an  adequate  and  com- 
plete remedy  at  law  by  taking  an  appeal  from 
the  decision  of  the  registrars. 

It  was  the  failure  on  the  part  of  the  regis- 
trars to  act,  of  which  complaint  was  made,  and 
no  appeal  can  be  taken  from  such  failure.  In 
such  a  case  mandamus  is  an  available  remedy. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  J8  678,  710,  726,  727, 
732,  928,  936,  938,  939,  942-946,  948,  949; 
Dec.  Dig.  §§  209,  249,  251,  306,  316;*    Blec- 


Error  from  Superior  Court,  Fannin  Coun- 
ty;  N.  A.  Morris,  Judge. 

Application  by  J.  G.  Bearden  and  others 
for  mandamus  to  V.  E.  Daves  and  others, 
registrars.  Judgment  for  defendants,  and 
plaintiffs  bring  error.  ^Reversed. 

Geo.  F.  Gober  and  Gober  &  Jackson,  all 
of  Atlanta,  for  plaintiffs  In  error.  D.  W. 
Blair  and  J.  Z.  Foster,  both  of  Marietta,  fot 
defendants  in  error. 

HILL,  J.  Ninety-eight  citizens  of  Fannin 
coimty  filed  their  petition  to  the  superior 
court  for  mandamus,  and  the  court  granted 
an  or^er  nisi  thereon,  calling  upon  the  reg- 
istrars of  the  county  to  show  cause  why  the 
mandamus  nisi  should  not  be  made  absolute. 
The  petition  was  filed  in  July,  1912,  and  at 
the  hearing  on  October  21st  Uie  defendants 
filed  a  demurrer  upon  the  grounds  set  out 
therein ;  and,  upon  considering  the  demurrer, 
the  trial  judge  sustained  the  same  and  dis- 
missed the  petition.  Whereupon  the  plain- 
tiffs excepted.  The  petition  alleged  as  fol- 
lows: The  plaintiffs  were  all  taxpayers  of 
the  county,  and  had  paid  all  the  taxes  which 
had  been  required  of  them  since  the  Con- 
stitution of  1877;  and  they  were  registered 
voters  under  section  6398  (subdivision  2)  of 
the  Civil  Code.  Within  the  time  required  by 
law  during  the  year  1912  they  signed  their 
names  in  the  voters*  book  of  the  tax  collector, 
and  he  put  their  names  upon  the  list  of  those 
entitled  to  register,  which,  list  the  collector 
was  required  to  make  out  and  furnish  the 
registrars,  and  he  did  make  out  and  furnish 
such  list  The  plaintiffs  paid  their  taxes 
since  the  former  registration.  They  had 
registered  under  subsection  2  of  section  6398 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezei 
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of  the  Glyll  Code  for  the  year  1911»  and  had 
signed  the  voters'  book  In  1912,  and  paid  all 
taxes  which  had  been  required  of  them  by 
law,  and  whidi  they  had  had  an  opportunity 
of  paying,  both  since  the  adoption  of  the 
constitution  of  1877  and  since  their  former 
registration  in  1910  and  1911,  excepting  those 
who  have  become  21  years  of  age  within  12 
months.  Each  and  all  of  the  plaintiffs  were 
entitled  to  register  and  to  have  their  names 
enrolled  upon  the  list  furnished  the  clerk  of 
the  superior  court,  as  the  registrars  are  re- 
quired to  do,  from  which  list  the  registrars 
are  under  the  law  required  to  furnish  to  the 
election  managers  a  copy  of  the  list  of  those 
entitled  to  vote;  but  the  registrars  without 
excuse  or  cause  left  off  the  names  of  the 
plaintiffs  from  the  list  There  are  two  fac- 
tions in  Fannin  county,  one  faction  of  which 
the  plaintiffs  are  members,  and  with  which 
they  vote,  now  hold  the  offices  of  ordinary, 
clerk  of  the  superior  court,  sheriff  of  the 
county,  and  other  county  offices,  which  are 
to  be  voted  for  upon  the  fltst  Wednesday  in 
October,  1912.  The  defendants  are  partisans, 
and  opposed  in  politics  to  the  plaintiffs. 
While  the  law  contemplates  that  the  board 
of  registrars  shall  be  bipartisans,  all  the 
members  of  said  board  are  of  one  political 
faith  in  the  factional  contest  over  the  officers 
of  the  county.  In  order  to  give  the  opposi- 
tion a  chance  to  defeat  the  present  domi- 
nating faction  in  said  county,  which  faction 
is  largely  In  the  nuljority  in  numbers  of 
voters,  the  registrars  have  wiUfully,  mali- 
ciously, and  without  legal  or  lawful  excuse 
left  off  from  the  registered  list  of  voters 
about  300  voters  of  said  county  for  the  sole 
and  only  purpose  of  placing  the  opposition 
and  their  faction  in  possession  and  control 
of  the  politics  and  offices  of  said  county. 
The  plaintiffs  are  citizens  of  the  United 
States  and  of  Fannin  county;  they  have 
paid  all  taxes  demanded  of  them,  and  have 
resided  in  the  state  more  than  one  year 
and  in  the  county  more  than  six  months  next 
preceding  the  time  they  signed  the  voters' 
book;  they  have  the  right,  under  the  Con- 
stitution of  the  United  States,  to  vote  for  a 
congressman  to  represent  the  Ninth  congres- 
sional district  on  the  first  Tuesday  In  No- 
vember, 1912,  and  also  to  vote  for  electors 
to  elect  a  president  of  the  United  States*  and 
are  entitled  to  have  their  names  registered 
and  to  be  allowed  to  vote  at  said  election, 
and  the  constable  and  justices  of  the  peace 
elections  will  be  held  in  December,  and  the 
plaintiffs  are  entitled  to  vote  at  those  elec- 
tions; about  three>fourths  of  petitioners  are 
Republicans  and  will  vote  the  Republican 
ticket,  but  the  faction  represented  by  the 
registrars  are  supporting  the  National  Demo- 
cratic ticket,  and  the  leaving  of  petitioners' 
names  off  of  the  registration  list  was  done 
in  the  interest  of  the  Democratic  party  in  the 
county  and  national  elections,  and  was  11- 
lojml  and  contrary  to  law.  Petitioners'  names 
were  not  upon  the  list  of  qualified  voters 


for  1912  furnished  to  the  ordinary,  the  clerk 
of  the  superior  court,  and  the  tax  collector, 
but  were  6n  the  list  of  qualified  voters  taken 
from  the  voters'  book.  Section  6400  of  the 
Civil  Code,  which  provides  for  an  appeal 
from  the  decision  of  the  registrars,  Is  uncon- 
stitutional and  void,  for  the  reason  that  the 
same  is  at  variance  with  and  contrary  to 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  'In  that  by  failing 
and  refusing  an  appeal  from  the  registrars 
upon  the  question  of  the  payment  of  taxes 
It  leaves  the  matter  wltii  the  registrars  and 
does  not  afford  the  voter  and  taxpayer  due 
process  of  law,"  and  it  also  "abridges  the 
privileges  and  immunities  of  petitioners  as 
citizens  of  the  United  States  in  their  ri^t 
to  vote  at  state  and  national  elections,  and 
it  denied  to  your  petitioners  as  citizens  of 
the  United  States  and  of  the  state  the  equal 
protection  of  the  laws."  The  prayer  was 
for  a  mandamus  to  require  the  registrars 
to  enroll  the  names  of  petitioners  upon  the 
voters'  list  and  list  of  registered  voters  to 
be  filed  with  the  clerk  of  the  superior  court, 
and  thereby  place  it  in  the  power  of  plaintiffs 
to  vote  at  the  elections  hereinbefore  set  out 

The  defendants  filed  a  demuirrer  upon  the 
following  grounds:  (a)  That  plaintiffs  are 
not  entitled  to  the  writ  of  mandamus,  for 
the  reason  that  each  of  them  has  a  plain, 
adequate,  and  complete  remedy  at  law  by 
an  appeal  from  the  decision  of  the  registrars ; 
(b)  that  plaintiffs  do  not  show  that  they  or 
either  of  them  are  entitled  to  registration 
under  the  laws  of  this  state;  (c)  that  the 
petition  is  multifarious,  and  that  there  is 
a  misjoinder  of  parties  plaintiff;  and  that 
tiieir  interests  are  several,  distii^t,  and  de- 
terminable upon  different  issues.  By  an 
amendment  to  their  petition  the  plaintiffs 
alleged  that  section  6400  of  the  Civil  Code, 
which  provides  for  an  appeal,  is  unconstitu- 
tional and  void  for  reasons  set  out  In  the 
second  division  of  this  opinion.  Upon  the 
hearing  the  court  sustained  the  demurrer  and 
dismissed  the^petition ;  whereupon  the  plain- 
tiffs excepted. 

[1]  1.  All  that  we  now  rule  is  that  the  peti- 
tion for  mandamus  was  not  subject  to  demur- 
rer on  any  of  the  grounds  urged  against  It 
According  to  the  allegations,  all  of  the  appli- 
cants were  entitled  to  be  placed  on  the  vot- 
ers' list,  and  all  were  excluded  on  the  same 
general  ground.  It  does  not  appear  on  the 
face  of  the  pleadings  that  there  was  any 
diversity  in  the  situation  of  the  applicants 
relatively  to  their  right  to  be  entered  on  the 
list  of  voters,  and  it  cannot  be  held  on  de- 
murrer that  such  is  the  case.  We  are  not 
called  on  at  this  time  to  determine  the  ex- 
tent to  which  the  writ  of  mandamus  should 
go  if  the  plaintiffs  should  prevail  upon  the 
trial.  The  prayers  seek,  not  only  to  have 
the  names  of  the  applicants  entered  on  the 
list,  but  also  that  whatever  else  is  necessary 
to  establish  their  rig^t  to  vote  should  be  di- 
rected to  be  done^    Whether,  if  the  plaintiffs 
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Rhoiild  prermll,  tbe  writ  should  direct  the 
names  of  the  applicants  to  be  entered  on  the 
list»  subject  to  a  contest  and  hearing  before 
the  registrars  as  to  each  one,  if  made,  in 
the  manner  pointed  out  in  the  Code,  or 
whether  the  writ  should  go  to  the  full  ex- 
tent prayed,  need  not  now  be  determined; 
nor  is  the  question  now  before  us  as  to 
what  would  be  the  result  in  case  it  should 
appear  upon  the  trial  that  some  of  the  peti- 
tioners were  entitled  to  be  entered  on  the 
list,  and  some  not,  or  if  the  evidence  sus- 
tained the  allegations  as  to  some  and  not  as 
to  others.  These  are  questions  which  will 
be  determined  in  case  they  arise.  Upon  the 
face  of  the  petition  no  such  facts  appear, 
and  the  contention  of  the  demurrer  that 
they  do  not  occupy  the  same  status  relative- 
ly to  the  writ  partakes  of  the  nature  of  a 
speaking  demurrer. 

[2,  3]  2, 8.  Did  the  petition  set  out  such  a 
cause  of  action  as  to  entitle  the  plaintiffs  to 
the  writ  of  mandamus?  We  think  it  did, 
and  that  the  demurrer  was  erroneously  sus- 
tained, as  ruled  in  the  first  division  of  this 
opinion.  Mandamus  is  an  available  remedy 
to  enforce  official  duty,  **it  there  be  no  other 
specific  remedy  for  the  legal  righta"  Civil 
Code,  I  5440;  and  see  City  of  Atlanta  v. 
Wright,  119  Ga.  207,  211,  45  S.  B.  994.  Is 
there  a  "specific  legal  remedy  for  the  legal 
rights"  of  the  plaintiffs  in  this  case?  The 
Civil  Code,  f  6400,  provides:  "Any  person 
to  whom  the  right  of  registration  is  denied 
by  the  registrars  upon  the  ground  that  he  \ 
lacks  the  qualifications  set  forth  in  the  five 
subdivisions  of  paragraph  4  shall  have  the 
right  to  take  an  appeal,  and  any  citizen 
may  enter  an  appeal  from  the  decision  of 
the  registrars  allowing  any  person  to  regis- 
ter under  said  subdivisions.  All  appeals 
must  be  filed  in  writing  with  the  registrar^ 
within  ten  days  from  the  date  of  the  deci- 
sions complained  of,  and  shall  be  returned 
by  the  registrars  to  the  office  of  the  clerk  of 
the  superior  court,  to  be  tried  as  other  ap- 
peals." It  is  insisted  that  this  section  is 
void  as  being  repugnant  to  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  for  the  reason  that  it  fails  and  re- 
fuses to  allow  an  appeal  from  the  regis- '. 
trars  "upon  the  question  of  the  payment  of 
taxes,"  that  "it  leaves  the  matter  with  the 
registrars,  and  does  not  afford  the  citizen 
and  taxpayer  due  process  of  law,  and  the 
said  provision  abridges  the  privileges  and 
immunities  of  petitioners  as  citizens  of  the 
United  States  in  their  right  to  vote  at  state 
and  national  elections,  and  it  denies  to  your 
petitioners  as  citizens  of  the  United  States 
and  of  the  state  the  equal  protection  of  the 
laws."  It  is  true  that  paragraph  4,  includ- 
ing the  five  subdivisions  referred  to,  makes 
no  reference  to  the  question  of  appeal  where 
the  payment  or  nonpayment  of  taxes  as  a 
qualification  or  di.squalification  of  a  voter  Is 
concerned.     Nor  does   section   6400  of   the 


Civil  Code.  Nonpayment  of  all  taxes  which 
may  have  been  required  since  the  Constitu- 
tion of  1877  of  any  person  who  desires  to 
become  a  voter  is  a  disqualification  under 
article  2,  |  1,  par.  3,  of  the  Constitution  of 
Georgia.  But  the  failure  of  the  paragraph 
attacked  to  provide  an  appeal  in  cases  of 
nonpayment  of  taxes  does  not  render  it 
void  for  the  above  reason,  where  it  appeaifs 
that  the  voter  by  statute  has  due  process  of 
law  afforded'  him  for  a  hearing,  and  where 
he  is  not  denied  the  equal  protection  of  the 
laws.  By  section  62  of  the  Civil  Code  it  is 
provided  that:  "Any  person  who,  after  ap* 
plication,  was  unlawfully  denied  the  right 
to  sign  the  voters'  book,  may  have  his  name 
placed  upon  the  list  of  registered  voters, 
upon  satisfactory  Showing  made  to  the  reg- 
istrars that  he  is  entitled  to  be  registered. 
The  county  r^strars  shall  not  be  confined 
to  the  evidence  furnished  by  the  list  of 
disqualified  voters,  but  may  have  access  to 
the  original  papers  or  books  from  which 
said  lists  were  compiled,  and  may  hear  any 
competent  written  evidence  or  oral  testi- 
mony, under  oath,  concerning  the  disqual- 
ification of  any  person  whose  name  ap- 
pears on  the  list  taken  from  the  voters' 
book.  The  county  registrars  may  likewise 
hear  any  competent  written  evidence  or  oral 
testimony,  under  oath,  concerning  the  re- 
moval of  the  disqualification  of  any  person 
whose  name  appears  on  the  list  of  qualified 
voters."  And  section  65  declares:  "If  the 
ti&me  of  any  person  appears  on  the  voters' 
book  whose  right  to  have  his  name  placed 
upon  the  list  of  registered  voters  is  question- 
ed by  the  registrars,  said  registrars  shall 
give  said  person  at  least  one  day's  notice  of 
the  time  and  place  of  hearing  the  question ; 
which  notice  shall  be  in  writing  and  serv- 
ed upon  said  person,  either  personally  or  by 
leaving  the  same  at  his  most  notorious  place 
of  abode."  These  provisions  of  the  statute 
are  broad  enough  to  give  the  voters  coming 
within  its  terms  their  day  in  court,  and  to 
provide  them  with  due  process  of  law  and 
the  equal  protection  of  the  laws.  They  pro- 
vide a  formal  trial  upon  the  question  as  to 
whether  the  taxpayers  and  voters  have  paid 
their  taxes  or  not,  in  order  to  have  their 
names  placed  upon  the  registration  lists; 
and  a  failure  to  provide  a  remedy  by  ap- 
peal does  not  void  the  statute,  or  the  para- 
graph of  the  Constitution  under  review.  The 
failure  to  provide  an  additional  remedy  by 
appeal  to  the  one  above  pointed  out,  or 
other  method  of  prolonging  the  contest  as 
to  whether  taxes  have  or  have  not  been 
paid,  does  not  render  the  law  void  as  being 
repugnant  to  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  There 
must  be  an  end  to  litigation,  and  a  statute 
which  gives  to  the  voter  the  right  to  appear 
and  make  his  full  defense  and  qualify  him- 
self as  a  voter  is  all  that  the  amendment  to 
the  federal  Constitution  demands  in  such  a 
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case;  and  this  the  stattfte  does.  Pittsburg, 
etc.,  Railway  Go.  y.  Backus,  154  U.  S.  421, 
14  Sup.  Gt  1114,  38  L.  Ed.  1031;  McGehee 
on  Due  Process  of  I^aw,  p.  81.  Generally 
Gonstitutions  do  not  deal  with  remedies,  but 
the  details  for  enforcing  constitutional  rights 
and  guaranties  are  left  to  the  Legislature, 
which  provides  due  process  and  equal  protec- 
tion of  the  laws  by  affording  an  opportunity 
for  appearing  and  making  defenses. 

The  petitioners  alleged  that  they  had  paid 
all  taxes  which  had  been  required  of  them 
agreeably  to  law  since  the  adoption  of  the 
Gonstitution  of  1877,  and  which  they  had  had 
an  opportunity  of  paying,  and  that  they  were 
registered  voters  under  subdivision  2  of  § 
6308  of  the  Givil  Gode  of  Georgia,  and  that 
the  tax  collector  put  their  names  upon  the 
list  of  persons  entitled  to  register,  which  list 
he  is  required  to  mal^e  out  and  furnish  the 
registrars,  and  which  list  he  did  make  out 
and  furnish  the  registrars,  with  the  names 
thereon,  within  the  time  required  by  law  for 
him  to  furnish  said  list  to  the  registrars. 
We  must  assume  these  allegations  upon  de- 
murrer  to  be  true;  and,  so  taking  them,  the 
question  of  payment  or  nonpayment  of  taxes 
is  not  involved,  for  the  allegation  is  that 
they  were  paid,  and  no  issue  is  joined  on  that 
question.  There  was  no  ground  for  appeal 
on  the  nonpayment  of  taxes,  for  there  was 
no  issue  as  to  that,  and  on  all  the  other 
grounds  of  the  subdivision  of  paragraph  4 
there  is  a  remedy  by  appeal,  in  addition  to 
the  remedy  provided  in  sections  62  and  65 
of  the  Gode,  under  the  provisions  made  in  the 
Gonstitution  Itself.  There  is  no  denial  of  the 
equal  protection  of  the  laws  by  section  6400, 
because  each  of  the  classes  there  enumerated 
may  also  come  within  the  class  of  those  who 
fail  to  pay  their  taxes.  It  cannot  be  said, 
therefore,  that  any  one  coming  within  its 
terms  is  deprived  of  any  legal  or  constitu- 
tional remedy  because  section  6400  fails  to 
provide  an  appeal  in  cases  where  the  failure 
to  pay  taxes  is  the  issue;  and  that  other 
people  might  or  might  not  be  deprived  of 
an  appeal,  if  they  were  differently  situated, 
affords  the  plaintiffs  no  cause  for  complaint 
And,  as  already  pointed  out,  any  prospective 
voter  is  provided  with  his  day  in  court  But 
sections  62  and  65  of  the  Givil  Gode  do  not 
afford  a  remedy  to  the  plaintiffs  under  the 
facts  of  this  case.  It  does  not  api>ear  from 
the  record  that  the  plaintiffs  had  any  hearing 
under  those  two  sections  or  under  section 
6400.  The  sections  first  above  cited  apply 
to  hearings  and  contests,  and  the  record  is 
silent  as  to  such.  Section  62  of  the  Givil 
Gode  applies  to  any  person  wh9,  after  appli- 
cation, has  been  "unlav^fully  denied  the  right 
to  sign  the  voters'  book,"  etc.    Here  It  is  al- 


leged that  the  plaintiffs  had  paid  all  their 
taxes,  signed  the  voters'  book,  and  done  ev- 
erything incumbent  upon  them  In  order  to  be 
registered;  that  the  registrars  willfully  left 
off  the  names  of  the  plaintiffs  from  the  reg- 
istered list  of  voters  for  the  sole  and  only 
purpose  of  placing  the  opposition  and  their 
faction  in  iM)ssession  and  control  of  the  pol- 
itics and  offices  of  said  county;  and  that  it 
was  the  duty  of  the  registrars  to  place  the 
names  of  the  plaintiffs  on  the  list  of  voters 
filed  with  the  clerk.  Section  65  likewise  does 
not  afford  a  remedy  to  the  plaintiffs  under 
the  facts  of  this  case,  because  there  Is  no 
question  as  to  whether  the  plaintiffs  had 
the  right  to  have  their  names  placed  upon 
the  list  of  registered  voters.  It  is  alleged 
that  they  had  that  right,  and  the  demurrer 
admitted  this  and  the  other  allegations  of  the 
petition  to  be  true.  It  was  the  failure  of 
the  registrars  to  act,  of  which  complaint  is 
made ;  and  from  such  failure  no  appeal  could 
be  taken.  In  such  a  case  mandamus  is  an 
available  remedy  to  enforce  official  duty. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BEGK,  J.,  absent  on  account  of 
sickness. 

(139  Ga.  581) 

DEAN  V.  STATE. 
(Supreme  Gourt  of  Georgia.    March  11,  1913.) 

(EyUalmM  by  the  Court.) 


1.  Criminal  Law   (8  922*)— New  Tbial— 
Gbounds. 

The  failure  to  charge  upon  the  subject  of 
impeachment  of  witnesses  is  not  cause  for  the 
grant  of  a  new  trial,  in  the  absence  of  appro- 
priate timely  written  request  to  instruct  in 
reference,  thereto.  Brown  v.  State,  138  Ga. 
814,  76  S.  B.  379. 

[Ed.  Note. — For  other  cases,  see  Griminal 
Law,  Cent  Dig.  {§  2210-2218;  Dec.  Dig.  | 
922.*] 

2.  Grounds  fob  New  Trial. 

In  the  light  of  the  evidence  and  the  entire 
charge,  the  grounds  of  the  motion  for  new 
trial,  based  on  certain  excerpts  from  the 
charge,  were  not  sufficient  to  require  a  new 
triaL 

3.   SUI-TICIENCT  OF  EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict. 

Error  from  Superior  Court,  Houston  Coun- 
ty;   H.  A.  Mathews,  Judga 

Wash  Dean  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

J.  W.  Bloodworth  and  IL  N.  Holtzclaw. 
both  of  Perry,  for  plaintiff  in  error.  Jno.  P. 
Ross,  Sol.  Gen.,  of  Macon,  and  T.  S.  Felder, 
Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BE)CK,  J.,  absent 
on  account  of  sickness. 


*For  otli«r  qams  see  Bam«  topic  and  section  NUMBER  In  D«o.  Dig.  A  Am.  Dig.  K«y-No.  SerlM  A  R«p'r  Indexes 
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STEPHENS   r.   STATE. 
(Supreme  Court  of  Georgia.     March  11,  1913.) 

(Syllabua  by  the  Court,) 

1.  Homicide  (|  81*)— Excusb— Drunkenness. 

Voluntary  drunkenness  furnishes  no  excuse 
for  murder.  Penal  Code  1910,  §  39 ;  Strickland 
V.  State,  137  Ga.  115,  116,  72  S.  E.  922. 

[E3d-  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  107;   Dec.  Dig.  §  81.*] 

2.  Homicide  (§  309*)  —  Instbuctions  —  BiAN- 

BLAT70HTES. 

Neither  the  evidence  nor  the  statement  of 
the  accused  involved  the  offense  of  manslaughter, 
and  there  was  no  error  in  refusing  a  request  to 
charge  on  that  subject. 

[Ed.  Note.— For  other  caaes,  see  Homicide, 
Cent.  Dig.  ||  6^,  650,  652-^5;  Dec.  Dig.  9 
309.*] 

3.  Justification  for  Homigidb— Defense  of 
Habitation. 

Nor  did  they  involve  any  question  of  de- 
fense of  one's  habitation  against  a  forcible  at- 
tack and  invasion  on  his  property  or  habitation 
by  another,  under  Penal  Code  1910,  §  72. 

4.  Justification  of  Homicide  —  Protection 
Against  Trespasser. 

Nothing  in  the  evidence  or  statement  au- 
thorized the  submission  of  the  question  of  a 
necessity  to  slay  the  deceased  as  a  protection 
against  a  trespasser,  or  the  right  to  use  neces- 
sary force  to  eject  a  trespasser  without  retreat- 
ing. 

5.    SUFFICIBNCT     of     E|iriDENCB— NSW     TEIAL 

Refused. 

The  evidence  supported  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial.  • 

Error  from  Superior  Court,  Jeff erson  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

John  Stephens  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Jno.  R.  Cooper,  of  Macon,  for  plaintiff  in 
error.  Alfred  Herrington,  8ol.  Gen.,  of 
Swalnsboro,  R.  Lee  Moore^  SoL  Gen.,  of 
Statesboro,  and  T.  S.  Felder,  Atty.  Gen.,  for 
tbe  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent  on 
account  of  sickness. 


(139  Ga.  e04) 

WHEELER  v.  WHEELER  et  aL 
(Supreme  Court  of  Georgia.    March  11,  1913.) 

(Byllahus  by  the  Court,) 

1.  Trusts  ($§  17.  18,  371*)— Pleading— Ex- 
press Trust— Creation  —  Sufficiency  of 
Petition. 

The  petition,  as  a  whole,  was  not  subject 

to  be  dismissed  on  the   grounds   of  demurrer 

urged  against  it. 

(a)  In  80  far  as  it  sought  to  set  up  that  the 
facta  created  an  express  trust  by  parol,  it  was 
demurrable. 

(b)  An  allegation  as  to  what  the  plaintiffs  be- 
lieved the  defendant's  testator  would  have  done, 
had  he  lived,  was  demurrable. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  jS  16-24,  688-599;  Dec.  Dig.  §§17,  18, 
371.* 


2.  Trial  ,(J  170*)- Direction  of  Vebdici^ 
Evidence. 

The  evidence  did  not  authorize  the  direction 
of  the  verdict.  There  was  no  evidence  showing 
any  express  trust  or  any  express  contract  be- 
tween the  plaintiffs  and  the  testator  of  the  de- 
fendant. Considered  as  an  action  for  money 
had  and  received,  it  was  barred  at  least  as  to 
most  of  the  plaintiffs;  and  the  verdict  directed 
was  for  the  full  amount  claimed  to  be  due  to 
all  of  the  heirs  of  the  former  owner  of  the  land, 
though  one  of  them  was  not  a  plaintiff,  but  the 
defendant,  in  his  character  of  executor  of  the 
person  claimed  to  have  originally  been  the 
debtor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  390-394 ;    Dec.  Dig.  |  170.*J 

3.  Money  Received  (|  18*)— Enforcement- 
Evidence. 

Where  the  evidence  showed  that  a  person 
who  had  conveyed  land  to  another  desired  to 
convey  the  mineral,  interest  therein  to  a  differ- 
ent party,  and  was  requested  by  one  represent- 
ing the  proposed  purchaser  to  get  the  deed 
which  he  had  made,  and  did  get  it  from  the  wid- 
ow of  his  grantee,  and  her  acquiescence  in  the 
sale  was  a  material  fact  in  the  case,  there  was 
no  error  in  admitting  in  evidence  the  statement 
of  the  persons  who  obtained  the  deed  from  the 
widow  that  the  proposed  vendor,  who  sent  them, 
desired  to  convey  the  mineral  interest  in  the 
land. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  |S  70-72 ;    Dec.  Dig.  S  18.*1 

4.  Trusts  (§  372*)— Enforcement— Evidence. 

Under  such  facts,  there  was  no  error  in  al- 
lowing the  widow  to  testify  that,  after  she  sent 
the  deed  to  such  person,  she  received  informa- 
tion of  the  conveyance  made  by  him.  This  was 
not  admissible  to  prove  that  he  made  the  con- 
veyance, but  to  show  the  state  of  her  knowledge 
in  regard  to  it,  where  such  knowledge  was  a 
material  fact. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  IS  600-603 ;    Dec.  Dig.  (  372.*] 

Erroy  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  by  Mrs.  M.  J.  Wheeler  against  I. 
H.  Wheeler,  Executor.  The  judge  overruled 
a  demurrer  to  the  petition,  directed  a  verdict 
for  plaintiff,  and  denied  a  motion  for  a  new 
trial,  and  defendant  brings  error.    Reversed. 

W.  U.  Jacoway,  of  Trenton,  and  Fonst  & 
Payne,  of  Chattanooga,  Tenn.,  for  plaintiff 
in  error.  J.  P.  Jacoway,  of  Trenton,  H.  P. 
Lumpkin,  of  La  Fayette,  and  T.  P.  Lumpkin, 
of  Trenton,  for  defendant  in  error. 

LUMPKIN,  J.  Thomas  B.  Wheeler,  Sr., 
bought  certain  land  from  Browa  in  1882, 
and  took  a  warranty  deed  in  fee  simple 
thereto.  In  1889,  after  Wheeler's  death, 
Brown  undertook  to  sell  and  convey  the 
mineral  interest  in  the  land,  though  he  had 
no  title.  About  1906  Brown  died,  leaving  as 
his  executor  one  of  the  sons  of  Wheeler. 
Administration  was  taken  on  the  estate  of 
Wheeler,  and  the  administrator  brought  suit 
against  the  executor  of  Brown,  seeking  to 
recover  the  amount  of  purchase  money  re- 
ceived by  Brown  for  the  mineral  rights,  to- 
gether with  Interest  thereon.  This  court  held 
that  he  had  no  right  of  action.  Wheeler  v. 
Wheeler,  135  Ga.  603,  69  S.  B.  1112.    In  the 
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opinion  Mr.  Justice  Holden  remarked  that 
"if  Brown  undertook  to  sell  and  recover 
the  mlueral  interest  in  his  own  name  in 
behalf  of  the  heirs  at  law  of  Wheeler,  if  any 
rig'ht  of  action  exists  against  Brown  or  his 
estate  for  the  amount  he  received  in  making 
such  sale,  such  right  of  action  would  be  in 
such  heirs."  Thereupon  the  heirs  brought 
suit  in  1911,  alleging  that  Brown  had  re- 
ceived the  purchase  price  of  $1,660  in  trust 
for  the  widow  and  children  of  Wheeler,  and 
held  the  sum,  as  he  claimed,  for  the  use  and 
benefit  of  the  widow  and  children  of  Wheeler, 
to  be  paid  to  them  when  the  youngest  child 
should  become  of  age,  an^  that  he  never 
denied  during  his  life  that  the  land  was  that 
of  Wheeler,  or  that  his  heirs  were  entitled 
to  the  money,  but  he  said  he  would  make  it 
all  right  when  the  youngest  child  should  be- 
conie  of  age.  They  claimed  that  this  made 
a  continuing  trust,  and  that,  as  they  respec- 
tively learned  the  facts,  they  relied  on  his 
promise.  On  the  trial,  the  presiding  Judge 
overruled  a  demurrer  to  the  petition,  and 
directed  a  verdict  for  the  plaintiffs.  A  mo- 
tion for  a  new  trial  was  overruled,  and  the 
defendant  excepted. 

Three  theories  are  suggested  by  the  peti- 
tion as  bases  for  the  proceeding:  (1)  An  ex- 
press trust;  (2)  an  express  contract;  (3)  an 
Implied  contract,  for  money  had  and  received 
for  the  use  of  the  plaintiffs. 

[1]  1.  An  express  trust  cannot  be  created  by 
parol.  Civil  Code,  §  3733.  So  the  case  cannot 
proceed  on  that  theory.  In  so  far  as  an  ex- 
press contract  is  claimed,  the  case  must  fail, 
because  the  children,  who  were  minors, 
could  not  contract  until  they  became  of  age 
res^ctively,  and  a  parol  contract  of  such  a 
character  would  not  be  good  as  to  most  of 
the  parties.  Brown  had  no  title  to  the 
mineral  interest,  and  could  convey  none. 
But  if  he  purported  to  act  for  the  owners  of 
the  title,  though  without  authority,  and  in 
that  way  received  money,  the  owners  could 
elect  to  reject  the  sale,  or  to  treat  it  as  valid 
and  file  a  suit  for  money  had  and  received 
to  recover  the  proceeds.  Those  who  were  of 
age  could  do  this  at  once.  Those  'who  were 
not  could  no  more  elect  than  they  could  con- 
tract until  each  became  of  age.  The  statute 
of  limitations  barred  the  widow  and  each  of 
the  children  who,  after  arriving  at  the  age 
of  21,  when  he  could  make  an  election,  wait- 
ed for  four  years,  unless  there  were  legal 
reasons  for  tolling  the  statute  as  to  them. 

The  petition  was  not  demurrable  as  a 
whole,  but  was  demurrable  in  so  far  as  It 
sought  to  set  up  an  express  trust  by  parol 
Agreement.  The  allegations  in  the  ninth 
paragraph,  as  to  what  the  plaintiffs  believed 
that  Brown  would  have  done,  had  he  lived, 
was  subject  to  special  demurrer.  The  de- 
murrer did  not  set  up  that  the  action  appear- 
ed to  be  barred  by  the  statute,  or  that  the 
demand  was  on  its  face  stale;  and  that 
-^int  arose  only  under  the  plea  and  evidence. 


t     [2]  2.  The  direction  of  a  Terdict  for  the 
plaintiffs  was  error.    No  trust  or  express  con- 
tract was  shown.    If  any  of  the  plaintiffs  were 
entitled  to  recover,  it  was  on  the  basis  of 
money  had  and  received  for  their  use.    They 
would  not  be  entitled  to  both  the  mineral  in- 
terest and  the  proceeds  of  its  sale.     They 
were  obliged  either  to  reject  the  unauthoriz- 
ed sale  and  keep  the  property,  or  to  treat 
the  sale  as  valid  and  claim  the  proceeds. 
As  to  those  of  age,  this  had  to  be  done  in 
a  reasonable  time.    The  right  to  proceed  for 
money  had  and  received  for  the  use  of  a 
plaintiff  does  not  alone  constitute  a  continu- 
ing trust ;  nor  does  it  create  such  a  continu- 
ing fiduciary  relation  as  will,  without  more, 
prevent  the  bar  of  the  statute  of  limitations 
from    attaching.      The    petition    apparently 
sought  to  bridge  over  the  lapse  of  years  by 
alleging  a  continuing  recognition  of  the  rights 
of   the   plaintiffs,   and  a   representation  to 
them    that  Brown  was  holding  the  fund  for 
them.    But  the  evidence  did  not  measure  up 
to  the  allegations.   .Mrs.  Wheeler,  the  widow 
of  T.  B.  Wheeler,  testified  that  Brown  was 
her  uncle  and  also  a  cousin  by  marriage,  and 
that  she  had    great  confidence  in  him;   that, 
after  the  death  of  her  husband,  he  sent  to 
her  for  a  deed  to  the  land,  which  he  had 
made  to  her  husband,  the  messenger  saying 
that  Brown  desired  to  convey  the  mineral 
rights ;  that  she  let  them  have  it,  and  Brown 
made  the  conveyance  of  such  rights;    that, 
after  she  heard  of  the  conveyance,  she  told 
her  brother  that  she  would  rather  "he  hadn't 
done  anything,*'  but  she  did  not  complain  to 
any  one,  and  "recognized  it  was  sold";  and 
that  she  did  not  complain  to  the  people  who 
bought  the  mineral  interest,  because  Brown 
had  told  her  that  "he  laid  himself  liable  to 
the  penftentiary."    No  deed  was  executed  by 
the   widow   or   children   to   the   purchasers 
from  Brown.    The  heirs  had  remained  on  the 
land,  and  the  purchasers  had  not  taken  pos- 
session of  the  mineral  interest  In  this  lot 
under  the  conveyance  made  by  Brown,  though 
mining  on  a  lot  contiguous  to  it     Another 
witness  testified  that  he  acted  for  the  pur- 
chasers; that  "Mr.  Brown  said  that  the  money 
he  got  for  the  mineral  interest  was  to  go  to 
the  estate  of  Thomas  B.  Wheeler,  for  the 
benefit  of  his  wife  and  children;    one  time, 
when  he  received  a  check  for  the  purchase 
money,  he  said  that  he  was  going  to  carry  it 
over   to    Mrs.   Wheeler,  but  I    don't  know 
whether  he  ever  did  or  not    The  substance 
of  what  Mr.  Brown  told  me  was  that  it  was 
being  held  for  the  heirs  of  Thomas  B.  Wheel- 
er.    I  can't  tell  exactly,  but  I  think  it  was 
a  very  short  time  before  his  death  that  I 
heard  him  talking  about  what  he  was  going 
to  do  for  Doug  Cuzzort  and  Thomas  Wheel- 
er's children.    *    *    *    I  did  not  say  that 
it  was  my   idea    that  he  was  getting  the 
money  for  Mrs.  Wheeler,  for  that  was  what 
he  told  me.    I  understood  that  he  was  getting 
the  money  for  lier  and  the  children." 
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It  will  be  readily  aeen  tbat  tbla  falls  far 
short  of  showing  any  express  trust  or  express 
contract  between  Brown  and  the  heirs  of 
Wheeler.  Considered  as  a  snit  for  money 
had  and  received,  there  is  nothing  which 
wonld  toll  the  statute  as  to  each  heir  on  ar- 
riving at  majority.  The  evidence  indicates 
that  one  of  Wheeler's  children  was  less  than 
24  years  of  age  when  the  suit  was  brought, 
and  that  one  had  died,  leaving  a  child  who 
was  still  a  minor  when  the  case  was  tried; 
but  whether  the  parent  of  such  a  child  was 
barred  before  death  does  not  appear. 

The  defendant  was  I.  H.  Wheeler,  the  ex- 
ecutor  of  Brown,  who  was  also  an  heir  of 
Thomas  B.  Wheeler.  He  was  not  a  plaintiff. 
Yet  the  presiding  Judge  (inadvertently  no 
doubt)  directed  a  verdict  in  favor  of  the 
plaintiffs  for  the  entire  purchase  money  re- 
ceived by  Brown,  with'  interest  thereon. 
Whether  or  not  the  evidence  might  have  sus- 
tained a  finding  by  the  Jury  in  favor  of  one 
or  more  of  the  plaintiffs,  certain  it  is  that 
it  did  not  warrant  the  direction  of  the  ver- 
dict before  us. 

[3]  3.  There  was  evidence  to  the  effect 
that,  when  Brown  was  seeking  to  sell  the 
mineral  interest,  he  was  aslced  by  a  person 
representing  the  proposed  purchasers  to  hunt 
for  the  deed  which  he  had  made  to  Wheeler ; 
that  two  persons  went  to  Mrs.  Wheeler  for  it, 
and  received  it;  that  it  reached  Brown's 
possession,  and  was  caused  to  be  recorded  by 
him ;  and  that  he  made  a  conveyance  in  his 
own  name.  This  sufficiently  showed  that  the 
persons  who  went  for  the  deed  were  agents 
of  Brown  td  authorize  the  admission  of  evi- 
dence that,  when  they  asked  for  it,  they 
said  he  wanted  to  convey  the  mineral  in- 
terest to  a  named  party. 

[4]  4.  Nor  was  there  error  in  allowing 
Mrs.  Wheeler,  one  of  the  plaintiffs,  to  testify 
that,  after  sending  the  deed  to  Brown,  she 
received  information  of  the  conveyance  made 
by  him. 

Judgment  reversed.  All  the  Justices  con- 
cur, exc^t  BIH3K,  J.,  absent  on  account  of 
sickness. 


(12  da.  App.  680) 

BROOKS   V.   FLOYD.     (No.  4,578.) 

(Court  of  Appeals  of  Georgia.    March  18, 1913. 

Rehearing  Denied  April  16. 1913.) 

(Syllahua  hy  the  Court,) 

Buxa  AND  Notes  (8  348*)— Acttow  ow  Notb 
—Bona  Fide  Holder— Failxjbb  of  Con- 
sideration. 

This  case  is  controlled  by  the  decision  of 

tills  court  in  Simmons  v.  Council,  5  Ga.  App. 

386,  63  S.  E.  238.     See,  also,  Hudson  v.  Best, 

104  Ga.  131,  134,  30  S.  B.  688. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  853-855,  864.  865;  Dec. 
Dig.  §  343.»] 

Error  ftrom  City  Court  of  Monroe;  A.  C 
Stone,  Judge. 


Action  by  A«  M.  Brooks  against  0.  S. 
Floyd.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Joseph  H.  FellEer,  of  Monroe,  for  plaintiff 
in  error.  Wallcer  &  Roberts,  of  Monroe,  for 
defendant  in  error. 

HILIi,  C.  J.  Plaintiff  in  error  brought 
suit  on  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy:  '*$150.00.  Loganville,  Ga., 
Aug.  15th,  1011.  On  March  6th,  1912,  after 
date,  I  promise  to  pay  to  the  order  of  myself 
one  hundred  and  fifty  dollars  at  any  bank, 
value  received.  This  note  given  for  two 
shares  of  stock  in  Athens  Ins.  Agency  as 
agreed  to  under  contract.  With  interest  at 
the  rate  of  6  per  cent  per  annum  from  date. 
And  we,  whether  maker,  indorser,  or  surety, 
do  hereby  each  and  severally  waive  and  re- 
nounce^ for  ourselves  and  families  respective- 
ly, all  rights  to  homestead  and  exemption  of 
personalty  that  we  may  have  under  the  Con- 
stitution and  laws  of  this  state,  or  of  the 
United  States,  as  against  this  note  or  any  re- 
newal hereof.  And  we  agree  to  pay  ail  costs 
of  collecting  the  same.  Including  10  per  cent, 
of  principal  and  interest  as  attorney's  fees, 
should  we  or  either  of  us  fail  to  pay  this 
note  on  or  before  the  return  day  of  the  court 
to  which  suit  will  be  brought  for  collection 
of  the  same  after  the  holder 'of  this  note,  his 
agent  or  attorney,  has  notified  in  writing, 
ten  days  before  suit  is  brought,  of  his  inten- 
tion to  bring  su^t,  and  of  the  court  and  term 
of  the  court  to  which  suit  will  be  brought 
And  each  of  us  hereby  waive  demand,  pro- 
test, notice  of  demand,  protest,  and  nonpay- 
ment Witness  my  hand  and  seaL  Chas.  S. 
Floyd."  Indorsed:  *'Chas.  S.  Floyd."  Ver- 
dict was  rendered  in  favor  of  the  defendant, 
and  the  plaintiff's  motion -for  a  new  trial  was 
overruled. 

The  defense  relied  upon  was  a  total  failure 
of  consideration,  it  being  alleged  that  the 
consideration  of  the  note  was  two  shares  of 
the  capital  stock  of  the  Athens  Insurance 
Agency,  of  the  par  value  of  $75,  and  that  at 
the  time  the  note  was  given  by  the  defend- 
ant, the  Athens  Insurance  Agency,  through 
its  agent,  accepted  the  following  contract 
contemporaneously  with  the  execution  of  the 
note,  to  wit:  /*Loganville,  Ga.,  Aug.  11,  1911. 
I  have  this  day  sold  to  Dr.  C.  S.  Floyd  two 
shares  of  stock  in  the  Athens  Insurance  Agen- 
cy, and  guarantee  him  an  8  per  cent  dividend 
on  same  on  March  6,  1912,  and  all  over  this 
amount  the  agency  may  earn.  It  is  further 
agreed  and  understood  that  Dr.  Floyd  is  to 
have  all  examinations  for  insurance  in  the 
Jefferson  Standard  Life  Insurance  Company, 
in  his  territory,  and  if  we  do  not  give  him 
enough  examinations  to  pay  for  said  stock 
before  his  note  becomes  due  on  March  6, 
1912,  we  are  to  give  him  an  extension  of 
time  on  said  note  until  the  same  examina- 
tions amount  to  an  equal  amount  of  said 
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note.  It  is  further  agreed  that,  If  for  any 
cause  Dr.  Floyd  is  not  perfectly  satisfied 
with  said  stock  on  March  6,  1912,  we  are  to 
sell  same  for  him  for  as  much  as  he  paid 
for  it,  without  cost  or  charge  to  him."  This 
was  signed,  **Athens  Insurance  Agency,  per 
W.  S.  West,  Supervisor  of  Agts."  The  de- 
fendant, Floyd,  to  whose  order  the  note  was 
payable,  indorsed  this  note  before  maturity, 
and  sold  it,  for  value,  to  Brooks,  the  plain- 
tiff. , 

It  was  not  insisted  that  the  plaintiff  had 
any  actual  knowledge  that  the  consideration 
oT  the  note  had  failed,  or  that  he  had  any 
knowledge  what  was  the  consideration  of 
the  note  at  the  time  he  bought  it,  other  than 
as  stated  in  the  note.  It  is  insisted  that  the 
words  ''as  agreed  to  under  contract,"  written 
in  the  note,  were  sufficient  to  put  the  pur- 
chaser of  the  note  on  Inquiry  as  to  the  con- 
sideration, and  by  such  inquiry  he  would 
have  found  out  the  fact  that  the  considera- 
tion had  failed.  We  do  not  agree  to  the 
soundness  of  this  contention.  It  is  well  set- 
tled in  this  state,  by  repeated  rulings  of  this 
court  and  of  the  Supreme  Court,  that  the 
fact  that  the  consideration  of  a  note  is  set 
forth  on  its  face  does  not  carry  with  it  notice 
of  a  failure  of  consideration  (if  It  has  failed) 
to  a  person  taking  it  bona  fide;  nor  is  such 
person,  by  this'  expression  of  the  considera- 
tion, put  upon  inquiry  as  to  whether  or  not 
the  consideration  expressed  has  failed.  Sim- 
mons y.  Council,  6  Ga.  App.  386,  63  S.  E.  238, 
and  dtationa  It  is  said  in  7  Cyc.  948 :  "By 
the  decided  weight  of  authority,  the  recital 
in  a  note  of  the  consideration  for  which  it 
was  given  is  not  of  itself  sufficient  to  ap- 
prise a  purchaser  of  the  failure  of  the  same, 
or  to  put  him  on  inquiry  concerning  such 
failure.**  The  case  of  Hudson  v.  Best,  104 
Ga.  131,  30  S.  E.  688,  is  really  controlling  on 
the  point  now  under  consideration. 

Judgment  reversed. 

(12  Qa.  App.  676) 

LOW  V.  FOSTER.     (No.  4,481.) 

(Court  of  Appeals  of  Georgia.    March  18,  1918. 
Rehearing  Denied  April  16, 1913.) 

(8yllahu8  by  the  Court,) 

Justices  of  the  Peace  (§  200*)~OEBTioBAaz 

—Judgment. 

This  being  a  salt  in  a  jnstice^s  court,  on 
an  account  proved  by  the  written  affidavit  of 
the  plaintiff,  where  the  defendant  filed  no  coun- 
ter affidavit,  denying  the  justness  and  fairness 
of  the  account,  or  any  part  thereof,  the  justice 
should  have  given  judgment  in  favor  of  the 
plaintiff;  and,  on  certiorari,  a  final  judgment 
should  have  been  entered  by  the  judge  of  the 
superior  court  in  favor  of  the  plaintiff.  Civ. 
Code  1910,  §  4730. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  818-828;  Dec.  Dig.  { 
209.*] 

Error  from  Superior  Court,  Campbell  Coun«- 
ty;  L.  S.  Roan,  Judge. 
Action  between  A.  C.  Low  and  M.  R.  Fos- 


ter.   From  the  judgment.  Low  brings  error. 
Reversed. 

W.  B.  Suttles,  of  Atlanta,  for  plaintiff  in 
error.  J.  F.  Golightly,  of  Atlanta,  for  de- 
fendant in  error. 

HILL^  GL  J.    Judgment  reversed. 


(u  Oa.  App.  4«e 

HALL  V.  TREADAWAY.'     (No.  4,551.) 

(Ck>urt  of  Appeals  of  Georgia.     March  18i 

1913.) 

(iSyllahua  hy  the  Court,) 

1.  Evidence  (|  176*)  —  Documewtart  Evi- 
dence—Best ^ND   Secondary. 

The  court  did  nojt  err  in  excluding  from 
evidence  the  original  papers  of  foreclosure  pro- 
ceedings in  a  justice's  court.  Original  records 
of  one  court  are  not  ordinarily  admissible  in 
evidence  in  a  different  court,  but  certified 
copies  of  such  papers  constitute  primary  evi* 
dence.  Civil  Code  1910,  §  5799;  Georgia  En- 
gineering Co.  V.  Horton,  135  Ga.  58  (3),  68  S. 
E.  794,  and  cit 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  561,  565,  568.  569 ;  Dec  Dig.  f 
175.*] 

2.  Sufficiency  or  Evidencb. 

The  evidence  demanded  the  verdict  as  di- 
rected by  the  trial  judge. 

Error  from  City  Court  of  Floyd  Comity; 
J.  H.  Reece,  Judge. 

Action  between  Alonzo  Hall  and  E.  P. 
Treadaway,  administrator.  From  the  judg- 
ment, Hall  brings  error.    AfDrmed. 

John  Camp  Davis,  of  Rome,  for  plaintiff 
in  error.  M.  B.  Eubanks  and  E.  P.  Tread- 
away,  both  of  Rome,  for  defendant  in  error. 

HILL,  G.  J.    Judgment  affirmed. 


(12  Qa.  App.  661) 
COOPER  V.  STATE.     (No.  4,651.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(SyllahuM  hy  the  Court.) 

1.  Criminal  Law  (§  372*)— Otheb  Offezcsbs 
—Evidence— Intoxicating  Liquors. 

On  the  trial  of  one  charged  with  selling 
intoxicating  liquor,  it  was  not  erroneous  to 
admit  testimony  that,  in  a  previous  trial  be- 
fore the  mayor  for  keeping  liauor  for  unlawful 
sale,  the  accused  stated  that  he  was  guilty  of 
a  violation  of  the  ordinance.  Testimony  that, 
at  about  the  time  and  place  where  the  sale 
was  alleged  to  have  taken  place,  the  accused 
had  in  his  possession  whisky,  which  he  was 
keeping  for  the  purpose  of  unlawful  sale,  is 
admissible  in  corroboration  of  evidence  that 
the  sale  had  taken  place.  Holmes  v.  State,  12 
Ga.  App.  — ,  77  S.  E.  187. 

[Ed.   Note.— For   other   cases,   see   Criminal 
Law,  Cent  Dig.  f§  833,  834;  Dec.  Dig.  §  372.*] 

2.  Criminal  Law   (§  1171*)— Hariclbss  Bb- 
ROR— Remarks  of  Counsel. 

While  the  remarks  of  the  solicitor  gen- 
eral, complained  of  in  the  motion  for  a  new 
trial,  were  -not  entirely  proper,  neither  the 
failure  of  the  court  to  direct  a  mistrial  nor 
the  failure  to  rebuke  counsel  and  give  caution- 
ary instructions  to  the  jury  requires  a  reveraal 
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of  the  Judgment  overroling  the  motion  for  new 
trial;  the  guilt  of  the  accused  having  been 
clearly  estabHsbed  by  the  evidence. 

[Bd.  Note.—For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ||  3126,  8127;  Dec.  Dig.  I 
1171.*] 

3.  GRiiaNAL  Law  (§  1172*)— Habmless  Eb- 
bob^Instbugtign  —  Ohabacteb    Evidence. 

While  the  instructions  of  the  trial  judge 
on  the  subject  of  good  character  were  er- 
roneous, in  that  he  failed  to  charge  that  proof 
of  good  character  alone  may  be  sufficient  to 
generate  a  doubt  in  reference  to  the  f;uUt  of 
the  accused,  yet  the  error  thus  committed  is 
not  cause  for  a  new  trial,  for  there  was  no 
such  evidence  of  good  character  as  to  au- 
thorize an  instruction  on  the  subject  at  all. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Cent.  Dig.  §§  3128,  3154-3157,  3159- 
3163,  3169;    Dec  Dig.  §  1172.*] 

4.  Criminal  Law  (§§  538,  824*)— Evidence— 
Pbobative  Effect— Confessions— Instbuc- 
TioN— Necessity  of  Request. 

The  evidence  was  such  as  to  authorize  the 
charge  on  the  subject  of  confessions,  and  the 
following  instruction  on  that  subject  was  a 
correct  statement  of  the  law:  '*AU  admissions 
should  be  scanned  with  care,  and  confessions 
of  guilt  should  be  received  with  great  caution. 
A  confession  alone,  uncorroborated  bv  other 
evidence.  wUl  not  justify  a  conviction.  *  Pen. 
Code  1910,  §  1031.  The  failure  of  the  judge 
to  expressly  charge  the  jury  to  determine  fro/n 
the  evidence  whether  or  not  a  confession  had 
been  made  is  not  cause  for  a  new  trial,  in  the 
absence  of  a  request  for  an  explicit  instruc- 
tion on  that  subject 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  §|  1227-1229,  1996-2004;  Dec 
Dig.  §§  538,  824.*] 

5.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Houston  Coun- 
ty;  H.  A.  Mathews,  Judge. 

R.  L.  Cooper  was  convicted  of  unlawfully 
selling  intoxicating  liquor,  and  he  brings  er- 
ror.   Affirmed. 

John  R.  Cooper,  of  Macon,  for  plaintiff  in 
error.  John  P.  Ross,  Sol.  Gen.,  of  Macon,  for 
the  State. 

POTTLE,  J.    Judgment  affirmed. 


(12  Ga.  App.  573) 

PERRY  r.  STATE.     (No.  4,692.) 
(Court  of  Appeals  of  Georgia.     April  2,  1913.) 

(Syllabus  hy  the  Court.) 

Criminal  Law  (|  959*)— Motion  for  New 
Triai/— Hearing  in  vacation— Dismissal 
OP  Motion. 

Where  a  motion  for  a  new  trial  is  filed 
during  the  term,  and  an  order  entered  setting 
down  the  hearing  of  the  motion  for  a  named 
day  in  vacation,  that  day.  relatively  to  the 
hearing  of  the  motion,  is,  in  legal  contemplation, 
a  continuance  of  the  term  at  which  the  order 
was  entered.  When  that  day  arrives,  the  court 
has  jurisdiction  to  hear  the  motion,  or  to  con- 
tinue it  to  any  other  day  hy  express  order.  If 
not  so  heard  or  reset,  the  motion  goes  over  to 
the  next  term  of  the  court.  Where  no  term 
order  is  taken,  jurisdiction  over  the  motion 
is  derived  from  the  statute.  Sections  4852, 
4853,  of  the  Civil  Code  of  1910,  confer  the 
power  to  hear  the  motion  in  vacation,  when 
either  party   makes  application  for  a  hearing 


and  gives  the  opposite  party  10  days'  written 
notice  of  the  time  and  place  of  hearing.  In 
this  case  there  was  a  term  order  setting  the 
hearing  of  the  motion  for  a  day  in  vacation. 
There  was  no  compliance  with  the  Code  sections, 
supra;  but  the  judge,  of  his  own  motion,  be- 
fore the  day  at  which  the  hearing  of  the  motion 
was  set  had  arrived,  reset  the  hearing  of  the 
motion  at  an  earlier  day  in  vacation,  and  when 
the  latter  day  arrived,  the  movant  not  appear- 
ing, he  dismissed  the  motion  for  want  of  prose- 
cution. This  was  error.  A.  K.  &  N.  Ry.  Co. 
V.  Strickland,  114  Ga.  998,  41  S.  B.  501 ;  Glenn 
v.  State,  122  Ga.  593,  50  S.  BL  371 ;  Nanier  v. 
Heilker,  115  Ga.  168,  4il  S.  E.  689:  Miller  v. 
Thigpen,  121  Ga.  475,  49  S.  Bi  286;  Lott  v. 
Wood,  135  Ga.  821,  70  S.  E.  661,  and  citations. 
The  motion  for  a  new  trial  should  be  reinstated, 
to  be  dealt  with  by  the  judge  when  called  in 
its  order  during  the  term. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law,  Cent.  IWg.  f§  2i06-2411;  Dec  Dig.  § 
959.*] 

Error  ftom  Superior  Court,  Toombs  Coun- 
ty ;  B.  T.  Rawlings,  Judge. 

Sol  Perry  was  convicted  of  crime,  and  he 
brings  error.    Reversed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff 
in  error.  R.  Lee  Moore,  Sol.  Gen.,  of  States- 
boro,  for  the  State. 

HILL,  O.  J.    Judgment  reversed. 


(12  Ga.  App.  640) 
WIMBERLY  V.  STATE.    (No.  4,572.) 
(Court  of  Appeals  of  Georgia.     April  2,  1913.) 

(Syllahua  hy  the  Court,) 


1.  Criminal  Law  (§§  761,  823.  1163*)— As- 
sault WITH  Intent  to  murdebt— Qitestion 
FOR  Jury—Instruction— Curb  of  E}rror— 
Prejudicial  Error. 

On  the  trial  of  an  indictment  for  assault 
with  intent  to  murder,  the  existence  or  non- 
existence of  the  intent  to  kill  is  a  matter  of 
fact  for  determination  by  the  jury  from  the  evi- 
dence, and  not  the  subject  of  any  legal  pre- 
sumption from  a  part  of  the  evidence  only.  It 
follows  that  an  instruction  to  the  jury  that,  "In 
considering  ♦  •  ♦  the  general  proposition  as  / 
to  the  guilt  of  Joe  Wimberly  of  the  crime  charg- 
ed in  this  indictment  of  assault  with  intent  to 
murder,  it  is  necessary  for  you  to  consider  what 
is  murder ;  because,  had  the  assault  eventuated 
in  the  death  of  Doc  Kendrick,  and  that  death 
had  been  murder,  or  the  result  of  this  assault 
had  been  murder,  then^  in  case  the  assault  did 
not  have  that  result,  it  would  be  an  assault  with 
intent  to  commit  murder"  was  erroneous.  And, 
as  the  court  did  not  withdraw  and  expressly 
correct  this  erroneous  statement,  the  error  was 
not  cured,  although  later  in  the  charge  the 
judge  more  than  once  informed  the  jury  of  the 
necessity  for  i^roof  of  the  specific  intent  al- 
leged. The  giving  of  a  correct  and  an  incorrect 
instruction  upon  the  same  point  can  only  be  pre- 
sumed to  confuse  the  jury,  who  are  required 
to  take  the  law  from  the  court,  without  the 
power  of  qualifying  or  harmonizing  contradlc-  . 
tory  statements  as  to  the  law  involved. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1731,  1738,  1754-1764,  1771, 
1853.  1992-1995,  3158,  3090-3099;  Dec.  Dig. 
§f  7^1,  823,  1163.»1 

2.  Criminal  Law  (§8  763,  764*)  —  Instruc- 
tions—Invasion of  Province  of  Jury. 

The  jury  is  the  exclusive  arbiter  of  what 
is  a  sufficient  "cooling  time,"  and  for  this  rea- 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


880 


n  SOUTHEASTERN  REPORTER 


(6a. 


son  the  use  In  the  charge  of  the  court  of  the 
phrase  "an  appreciable  time*'  is  inappropriate 
<tnd  an  invasion  of  the  province  of  the  jury. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1731-1748,  1752,  1768, 
1770;   Dec  Dig.  §§  763,  764.*] 

3.  Cbiminal  Law  (§§  768.  1172*)  —  Inbtbuo- 
TioN— Duty  op  Juby— New  Tbial. 

The  remaining  assignments  of  error  as  to 
the  charge  of  the  court  are  not  meritorious^ 
The  instruction  on  the  presumption  of  innocence 
is  approved.  As  a  jury  should  keep  in  mind 
the  obligation  of  his  oath  and  follow  the  guid- 
ance of  his  conscience,  it  is  not  error  to  call  the 
attention  of  the  jury  to  their  duty  in  this  re- 
spect. 

(a)  The  attention  of  the  General  Assembly  is 
called  to  a  method  by  which  the  grant  of  .new 
trials,  rendered  necessary  by  contradictory  in- 
structions, may  be  obviated. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1798-1802,  1851,  1941,  1995, 
3128.  8154-3157,  315^^163,  3169;  Dec  Dig. 
§§  768,  1172.*] 

Hill,  C.  J.,  dissenting. 

(Additional  Byllahua  hy  Editorial  Staff,) 

4.  Homicide  (§  95*)— Assault  with  Intent 
TO  MuRDEEr— Justification. 

While  a  person  assaulted  or  insulted  has 
no  right  to  subsequently  seek  an  opportunity  to 
avenge  the  wrong,  the  gravity  of  a  subsequent 
assault  by  him  with  iutent  to  murder  may  be 
mitigated  by  the  prior  diflficulty,  if  a  sufficient 
time  has  not  elapsed  for  the  heat  of  passion  to 
have  cooled. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  123 ;    D^.  Dig.  |  95.*] 

5.  Criminal  Law  (§  789*)  — Instruction — 
Reasonable  Doubt. 

The  trial  court  should  not  attempt  to  de- 
fine the  words  "reasonable  doubt,"  since  their 
meaning  is  so  obvious  that  such  attempt  is  more 
likely  to  confuse  than  enlighten  the  jury. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1846-1849,  1851,  1880, 
3904-1922,  1960,  1967;    Dec  Dig.  fi  7S9.*] 

6.  Criminal  Law  (§  778*)— Instruction. 

The  giving  of  an  instruction  that  the  jury 
should  not  presume  defendant  guilty  until  guilt 
was  proved  according  to  the  principles  of  crim- 
iual  law  was  oot  error,  though  the  court  could 
have  more  correctly  stated  "that  the  jury  are 
not  to  presume  that  accused  is  guilty  until  his 
guilt  has  been  proved  beyond  a  reasonable  doubt 
according  to  the  law  as  given  in  charge  and  un- 
der the  evidence  as  the  jury  find  it  to  be  true." 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  184<(>-1852,  1854r-1857,  1960, 
1967 ;   Dec  Dig.  i  118*] 

Error  from  Superior  Court,  Houston  Coun- 
ty; H.  A.  Mathews,  Judge. 

Joe  Wimberly  was  convicted  of  assault 
with  iutent  to  murder,  and  he  brings  error. 
Reversed. 

J.  C.  Smith,  of  Ft.  Valley,  and  J.  E.  Hall,  of 
Macon,  for  plaintiff  in  error.  John  P.  Ross, 
Sol.  Gen.,  of  Macon,  for  the  State. 

RUSSELL,  J.  From  our  view  of  the  evi- 
dence in  behalf  of  the  state  we  are  extremely 
reluctant  to  set  aside  the  verdict  rendered 
In  this  case.  The  jury  evidently  credited  the 
state's  witnesses,  and  their  testimony  pre- 
sents a  plain  case  of  attempted  assassination. 
The  charge  of  the  trial  judge  to  the  jury  is 
in  most  respects  a  model   one.     Indeed,  in 


some  features^  the  instractions  of  the  court 
were  more  favorable  to  the  accused  than  he 
was  entitled  to  have.  And  still,  since  the 
verdict  was  not  demanded,  and  these  instruc- 
tions were  in  conflict  with  other  instructions, 
which  are  legally  incorrect,  and  of  which 
complaint  is  made  in  the  assignments  of  er- 
ror, our  duty  and  our  obligation  to  the  law 
requires  tiiat  the  case  be  remanded  for  an- 
other trial. 

[1]  One  of  the  assignments  of  error  1b  pred- 
icated upon  the  following  charge:  "Joe 
Wimberly  is  charged  in  this  indictment  with 
an  assault  to  commit  murder  upon  Doc  Ken- 
drick.  In  considering  this  proposition,  the 
general  proposition  as  to  the  guilt  of  Joe 
Wimberly  of  the  crime  charged  in  this  Indict- 
ment of  assault  with  intent  to  murder,  it 
is  necessary  for  you  to  consider  what  Is 
murder ;  because,  had  the  assault  eventuated 
in  the  death  of  Doc  Kendrick,  and  that  death 
had  been  murder,  or  the  result  of  this  as- 
sault had  been  murder,  then  in  case  the  as- 
sault did  not  have  that  result  it  would  be  an 
assault  with  Intent  to  commit  murder;  in 
other  words,  had  Kendrick  been  killed  at 
the  time  and  under  the  circumstances  dis- 
closed under  this  evideuce,  and  that  crime 
had  been  murder,  then,  under  the  evidence 
in  this  case,  you  would  be  justified  in  finding 
the  defendant  guilty  as  charged  of  an  as- 
sault with  intent  to  commit  murder." 

Under  the  ruling  of  this  court  as  well  as 
of  the  Supreme  Court  (see  Duncan  v.  State, 
1  Ga.  App.  118,  58  S.  E.  248;  McAllister  v. 
State,  7  Ga.  App.  541,  67  S.  E.  221 ;  Patter- 
son V.  State,  85  Ga.  133,  11  S.  E.  620,  21  Am. 
St  Rep.  152;    Gilbert  v.  State,  90  Ga.  691, 

16  S.  E.  652;    Gallery  v.  State,  92  Ga.  463, 

17  S.  E.  863 ;  Lanier  v.  State,  106  Ga.  368. 
32  S.  E.  335),  it  is  plain  that  this  instrucUon 
is  erroneous,  and  must  be  held  to  be  so  prej- 
udicial as  to  require  tiie  grant  of  a  new 
trial;  that  portion  of  the  instruction  which 
imputed  to  the  accused  an  intent  to  commit 
murder  not  haviog  been  expressly  withdrawn 
and  specifically  corrected.  Atlanta  &  Birm- 
ingham Air  Line  Railway  v.  McMamus,  1  Ga. 
App.  302,  58  S.  E.  258.  Where  death  results, 
the  law  conclusively  presumes  malice  on  the 
part  of  the  slayer.  The  law  will  charge  an 
evildoer  with  all  the  natural  consequences 
of  his  unlawful  act  which  that  act  has  pro- 
duced, but  it  will  not  and  cannot  impute  to 
him  by  presumption  an  Intention  to  produce 
a  consequence  which  in  fact  did  not  result 
Wliere  death  does  not  ensue,  the  Intent  to 
Idll  cannot  be  a  matter  of  legal  presumption, 
but  must  be  discovered  from  the  evidence. 
And,  as  the  intent  to  kill  is  an  absolutely 
essential  element  of  the  offense  of  assault 
with  Intent  to  murder,  its  presence  at  the 
time  of  the  alleged  assault  must  be  proved, 
and  cannot  be  presumed.  One  who  kills  can 
very  well  be  presumed  to  have  intehded  to 
kill,  because  the  law  presumes  that  every 
one  intends  the  result  which  would  naturally 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Seriea  ft  Rf  p'r  Indexes 
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and  legltlniately  enmie  from  the  act  oo^l1ni^ 
ted  by  blm.  And  for  this  reason  the  pre- 
sumption In  a  case  of  homicide,  that  the 
slayer  intented  to  kill,  is  natural  and  logical; 
but  it  does  not  follow,  in  a  case  in  which 
death  does  not  result,  that  the  assailant  in- 
tended something  which  did  not  happen.  It 
Is  true  that  the  facts  and  circumstances  at- 
tending an  assault  may  clearly  demonstrate 
that  there  was  an  intent  to  kill,  but  the  de- 
termination of  the  intent  must  depend  upon 
proof  of  those  facts  and  circumstances,  and 
is  a  matter  of  inference  from  the  facts,  and 
not  a  matter  of  legal  presumption.  For  this 
reason,  in  every  trial  for  the  offense  of  as- 
sault with  intent  to  murder,  the  Jury  must 
be  expressly  instructed  that  the  burden  is 
upon  the  state  to  show  beyond  a  reasonable 
doubt  that  the  alleged  assault,  if  made  by 
the  defendant,  was  made  with  the  specific 
intent  to  kill.  In  the  present  case,  it  cannot 
be  said  that  the  trial  judge  failed  so  to  in- 
struct the  Jury.  iMore .  than  once  the  Jury 
were  told  that,  unless  they  were  satisfied  that 
the  defendant  made  the  assault  with  Intent 
to  kill  the  prosecutor,  he  could  not  be  con- 
victed of  assault  with  intent  to  murder.  And 
these  instructions  were  couched  in  language 
which  would  perhaps  satisfy  us  that  if  there 
was  ever  a  case  in  which  there  were  contra- 
dictory instructions,  and  yet  the  Jury  could 
not  have  been  misled,  it  is  the  present  case; 
for  the  trial  Judge  so  stressed  the  correct  in- 
structions (as  to  the  necessity  of  the  Jury*s 
being  satisfied  that  the  defendant  made  the 
assault  with  the  specific  intent  to  kill)  that, 
if  the  Jury  dbuld  make  a  choice  between  the 
conflicting  instructions,  we  would  have  to 
assume  that  they  would  necessarily  infer 
that  the  Judge  did  not  intend  that  the 
instruction  of  which  complaint  is  made 
should  be  considered  by  the^)-  However,  the 
statement  that  if  they  were  satisfied  that  the 
offense  was  of  such  nature  that,  if  death  had 
ensued,  the  offense  would  have  been  murder, 
they  would  be  authorized  to  convict  the  ac^ 
cused  of  assault  with  Intent  to  murder,  was  not 
withdrawn  or  corrected;  and  therefore,  under 
the  rulings  of  the  Supreme  Court  as  well 
as  of  this  court  (see  Savannah,  Florida  & 
Western  Ry.  Co.  v.  Hatcher,  118  Ga.  273, 
45  S.  E.  239,  and  cases  cited ;  Atlantic  Coast 
Line  R.  Co.  v.  Oanty,  12  Ga.  App.  — ,  77 
S.  E.  659),  the  erroneous  instruction,  not  hav- 
ing been  withdrawn,  must  be  held  to  have 
at  least  confused  the  Jury  and  rendered  them 
uncertain  as  to  what  the  law  ui>on  this  point 
really  was.  "The  attention  of  the  Jury  was 
not  specially  called  to  the  fact  that  it  was 
Intended  [by  the  subsequent  instruction]  to 
correct  what  had  previously  been  said.  The 
Jury  must  take  the  whole  charge  as  the  law, 
and  it  is  not  for  them  to  select  one  part  to 
the  exclusion  of  another,  nor  to  decide  wheth- 
er one  part  cures  or  qualifies  another,  with- 
out, being  instructed  so  to  do  by  the  Judge." 
Savannah,  Florida  &  Western  Ry.  Co.  v. 
Hatcher,    supra. 

77  S.E.-n56 


[4]  2.  The  court  correctly  Instructed  the 
Jury  that  no  Indignity  offered  by  Doc  Ken- 
drick,  or  even  any  assault  made  by  him  up- 
on the  defendant,  Joe  Wimberly,  at  the 
church,  would  afford  Justification  for  an  as- 
sault made  by  Wimberly  upon  Kendrick,  if 
the  previous  difficulty  had  ended.  As  a  mat- 
ter of  law,  one  who  has  been  insulted,  or 
even  assaulted,  has  no  right  to  seek  an  occa- 
sion after  the  personal  encounter  has  ceased 
to  avenge  either  the  insult  or  the  assault 
But,  though  the  law  will  not  Justify  an  as- 
sault made  in  retaliation  of  a  wrong  if  this 
wrong  has  been  completed,  still,  in  mercy  to 
the  frailty  of  human  nature,  the  gravity  of 
the  offense  may  be  mitigated  if  the  assault 
can  be  attributed  to  that  impulse  of  passion 
supposed  to  be  uncontrollable,  and  the  Jury 
find  that  sufficient  time  had  not  elapsed  for 
the  heat  of  passion  to  have  cooled. 

[2]  Our  law,  however,  makes  the  Jury  the 
exclusive  arbiter  of  what  is  sufficient  *'cool- 
ing  time"  (Penal  Code,  i  65);  and  for  this 
reason  the  use  of  the  phrase  "an  appreciable 
time"  by  the  trial  Judge  was  inappropriate 
and  an  Invasion  of  the  province  of  the  Jury. 
The  court  could  very  well  have  told  the  Jury 
that  an  indignity  or  assault  upon  a  previous 
occasion  would 'afford  no  ground  of  Justifica- 
tion whatever  to  the  defendant  for  the  as- 
sault made  by  him  (if  the  Jury  found  he 
made  one),  but  in  instructing  the  Jury  upon 
the  circumstances  which  might  mitigate  or 
reduce  the  offense  they  should  have  been  told 
that,  if  they  found  from  the  evidence  that 
the  assault  was  due  to  such  previous  provo- 
cation as  the  law  will  consider  in  mitigation, 
they  should  inquire  and  determine  as  to 
whether  the  time  which  had  elapsed  was  a 
sufficient  time  for  the  irresistible  impulses 
of  passion  to  have  cooled.  It  was  not  for 
the  Judge  to  say  whether  that  time  would  be 
an  appreciable  or  an  inappreciable  time.  The 
defendant's  act  would  be  attributable  to  de- 
liberate revenge  if  there  was  an  interval  be- 
tween the  assault  or  provocation  given  and 
the  assault  for  which  the  defendant  was  in- 
dicted sufficient  for  the  voice  of  reason  and 
humanity  to  be  heard,  but  what  would  be  a 
sufficient  time  is  purely  a  Jury  question. 

[3]  3.  The  remaining  assignments  of  error 
are  not  meritorious.  The  excerpts  from  the 
charge  of  which  complaint  is  made,  when 
viewed  in  connection  with  the  charge  as  a 
whole,  afford  the  plaintiff  in  error  no  excuse 
for  complaint.  The  instructions  upon  the 
presumption  of  innocence  and  reasonable 
doubt  call  for  our  express  approval. 

[5]  In  regard  to  the  efforts  to  define  "rea- 
sonable doubt,*'  this  court  has  frequently 
held,  and  still  holds,  that  any  attempt  to  de- 
fine two  words  whose  meaning  is  so  obvious 
is  more  likely  to  confuse  than  enlighten  the 
Jury.  Any  Jury  qualified  to  sei've  as  such 
may  be  presumed  to  know  what  is  meant  by 
reasonable  doubt.  But,  as  every  Juror  should 
act  under  the  sanctity  of  liis  oath  and  the 
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guidance  of  bis  consdence,  it  is  not  inappro- 
priate that  the  Jury's  duty  in  this  regard  be 
called  to  their  attention.  The  court  charged 
the  jury:  "A  'reasonable  doubt'  is  what  the 
term  applies — a  doubt  founded  In  reason.  It 
must  not  be  a  doubt  that  is  a  fanciful  doubt, 
or  a  mere  possibility  that  the  defendant  ma'y 
not  be  guilty;  but  the  question  is,  after  the 
jury  has  taken  all  the  evidence  and  consider- 
ed it,  together  with  the  prisoner's  statement, 
are  the  minds  of  the  jury  settled  to  the  con- 
viction that  the  defendant  is  guilty,  and  Is 
the  jury  ready  to  say  upon  their  oaths  and 
their  consciences  that  the  defendant  is  guilty? 
And,  if  they  do  that,  there  cannot  be  any 
reasonable  doubt" 

[6]  The  warning  which  the  judge  gave  the 
jury  against  presuming  the  defendant  guilty 
certainly  affords  him  no  ground  for  com- 
plaint It  was  really  favorable  to  him,  and 
yet  not  unfair  to  the  state,  because  the  state 
does  not  desire  or  require  the  conviction  of 
any  one  not  clearly  proved  to  be  guilty.  As 
a  matter  of  law,  every  prisoner  enters  upon 
his  trial  with  the  presumption  of  innocence  in 
his  favor;  as  a  matter  of  fact,  it  frequently 
happens  that  a  prisoner  charged  with  a  hein- 
ous crime  enters  upon  his  trial  burdened  with 
the  presumption  of  guilt  For  this  reason, 
the  instruction  of  the  trial  judge  in  the  pre- 
sent case  (following  the  statement  of  the 
rule  "that  the  prisoner  goes  upon  his  trial 
with  the  presumption  of  innocence  in  his 
favor"),  to  the  effect  that  the  jury  should  not 
presume  that  the  defendant  is  guilty  until 
that  guilt  is  proved  to  the  jury  according  to 
the  principles  of  criminal  law — which  the 
judge  is  required  to  give  in  charge — could 
not  have  been  harmful  to  the  accused.  Per- 
haps the  principle  would  have  been  more  cor- 
rectly stated  if  the  jury  bad  been  told  that 
"the  jury  are  not  to  presume  that  the  accus- 
ed is  guilty,  until  his  guilt  has  been  proved 
beyond  a  reasonable  doubt,  according  to  the 
law  as  given  in  charge  and  under  the  evi- 
dence as  the  jury  find  it  to  be  true." 

We  reverse  the  judgment  refusing  a  new 
trial  solely  for  the  reason  that  the  law  re- 
quires that  the  jury  shall  take  the  law  from 
the  court,  and  that,  where  the  instructions 
from  the  court  upon  a  specific  point  are  in 
conflict,  the  jury  is  without  power  to  recon- 
cile the  conflict,  and  this  court  is  unable  to 
say  that  the  jury  did  not  act  upon  the  er- 
roneous instruction  rather  than  upon  that 
which  was  correct  As  a  means  of  straight- 
ening and  shortening  the  path  to  substantial 
justice,  it  would  perhaps  be  well  for  the 
Legislature  to  pass  a  law  which  would  re- 
quire counsel  to  call  the  attention  of  the 
judge  at  the  conclusion  of  his  charge  to  any 
conflicting  instructions,  and  thus  enable  him 
then  and  there  to  correct  the  error  by  with- 
drawing and  correcting  erroneous  instruc- 
tions ;  and  deny  the  right  to  assign  error  up- 
on this  ground,  unless  the  judge  failed  or  re- 
fused to  fuUy  correct  the  error.     However, 


until  some  such  legislation  is  had,  the  courts 
of  review  can  only  enforce  the  law  as  it  is. 
Judgment  reversed. 

HILL,  G.  J.  (dissenting).  On  the  trial  of 
one  charged  with  the  crime  of  assault  with 
intent  to  murder,  it  Is  abstractly  erroneous 
to  instruct  the  jury  to  the  effect  that  if  the 
person  assaulted  had  been  killed  at  the  time 
and  under  the  circumstances  disclosed  by  the 
evidence,  and  the  killing  would  have  been 
murder,  then  the  jury  would  be  authorized 
to  find  that  the  accused  was  guilty  of  an  as- 
sault with  intent  to  commit  murder.  As  a 
general  proposition,  a  murder  committed  by 
violence  embraces  every  element  of  an  as- 
sault with  intent  to  commit  murder,  and  un- 
til the  decision  of  the  Supreme  Court  In  Pat- 
terson V.  State,  85  Ga.  133,  11  S.  B.  620,  21 
Am.  St  Rep.  152,  the  trial  judges  of  this 
state,  in  cases  of  assault  with  intent  to  com- 
mit murder,  always  gave  instructions  cover- 
ing the  law  of  murder,  justifiable  homicide, 
and  manslaughter  where  applicable  under  the 
facts,  and  also  instructed  the  jury  that,  if 
in  the  event  that  death  had  resulted  from 
the  assault,  the  killing  w^ould  have  been  mur- 
der, the  jury  would  be  authorized  to  find  the 
accused  guilty  of  the  offense  of  assault  with 
intent  to  commit  murder.  It  was  never 
doubted  that  this  instruction  was  proper  un- 
til the  decision  above  referred  to.  In  that 
decision  the  principle  was  first  laid  down 
that  "the  law  will  impute  an  Intention  to 
kill  where  there  is  a  killing,  but  not  where 
there  is  none."  In  other  words,  the  specific 
intent  to  kill  will  not  be  presumed  where 
death  does  not  ensue;  and  the  existence  of 
such  intent  is  a  question  of  fact,  to  be  passed 
on  by  the  jury.  In  the  case  of  Gilbert  v. 
State,  90  Ga.  69i,  16  S.  E.  652,  in  which 
Chief  Justice  Bleckley  spoke  for  the  court, 
that  great  jurist,  with  his  usual  acumen  and 
logical  power,  further  elaborated  this  princi- 
ple, and  the  subsequent  decisions  of  the  Su- 
preme Court  have  been  uniform  on  this  point 
While  the  rule  thus  laid  down  must  be  con- 
ceded to  be  based  upon  sound  logic,  yet  it  is 
not  entirely  free  from  metaphysical  subtlety 
and  nicety  of  distinction.  To  the  lay  mind 
it  seems  difficult  to  understand  a  substantial 
distinction  between  the  right  to  imply  as  a 
matter  of  law  the  existence  of  a  specific  in- 
tent to  kill,  and  to  infer  as  a  matter  of  fact 
the  existence  of  such  Intent,  where,  under 
the  evidence,  no  other  construction  can  be 
placed  upon  the  facts,  and  certainly  it  waa 
never  intended  that  the  error  of  law  above 
indicated  would  be  of  sufficient  gravity  to 
require  the  'grant  of  another  trial,  where, 
under  the  evidence,  the  finding  that  a  specific 
intent  to  kill  existed  was  demanded;  for, 
under  such  a  state  of  facts,  it  would  seem 
that  the  charge,  though  abstractly  erroneous, 
was  as  to  the  particular  case  harmless.  We 
think  this  statement  is  clearly  inferable  from 
the  decision  of  the  Supreme  Court  In  the 
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case  of  Adams  t.  State,  125  Ga.  11,  53  S.  R 
804.  In  that  case  it  was  held  that  while  '*a 
malicious  intent  to  kill  is  not  as  matter  of 
law  to  be  presumed  whenever  one  person 
shoots  at  another  with  a  gun,  unless  the 
shooting  be  neither  in  self-defense  nor  under 
circumstances  of  justification,"  yet,  in  view 
of  the  undisputed  facts  of  that  case,  the 
charge  of  the  court  on  that  subject  (the  same 
charge,  In  substance,  that  we  are  now  con- 
sidering), "while  not  correct  in  the  abstract, 
was  not  harmful  to  the  accused."  In  that 
case  the  trial  judge,  after  giving  the  charge 
complained  of,  instructed  the  jury  that  an 
intent  to  kill  was  not  to  be'  presumed,  but 
the  burden  was  upon  the  state  to  show  the 
intent  to  kill,  and  that,  if  there  was  no  in- 
tent to  kill,  there  could  be  no  conviction  of 
assault  with  intent  to  murder ;  and  the  Su- 
preme Court  held  that,  in  view  of  these  in- 
structions, it  was  evident  that  the  charge 
complained  of  could  not  have  been  misunder- 
stood by  the  jury.  In  Harris  v.  Sitate,  120 
Ga.  170,  47  S.  E.  520,  the  Supreme  Court  re- 
affirmed the  rule  which  had  its  source  in  the 
decision  of  Patterson  v.  State,  supra,  and  in 
discussing  the  same  error  in  the  charge  said: 
"It  is  also  to  be  noted  that  in  a  later  por- 
tion of  his  charge  the  court  at  the  request 
of  counsel  for  the  accused  gave  to  the  jury 
the  correct  rule  of  law,  •  •  •  and  to 
that  extent  the  error  in  the  earlier  charge 
will  be  considered  as  cured."  In  the  present 
case,  after  Instructing  the  jury  that  "had  the 
assault  eventuated  in  the  death  of  Doc  Ken- 
drick,  and  that  death  had  been  murder,  or 
the  result  of  this  assault  had  been  murder, 
then,  in  case  the  assault  did  not  have  that  re- 
sult, it  would  be  assault  with  intent  to  com- 
mit murder."  In  other  words,  that  if  Ken- 
drick  (the  person  assaulted)  had  been  killed 
at  the  time  and  under  the  circumstances  dis- 
closed by  the  evidence,  and  the  killing  had 
been  murder,  then,  the  jury  would  be  author- 
ized to  find  the  accused  guilty  of  assault 
with  intent  to  commit  murder;  and,  after 
instructing  the  jury  fully  on  the  law  of  mur- 
der, justifiable  homicide,  and  manslaughter, 
the  learned  trial  judge  repeatedly  applied  to 
the  facts  the  true  rule,  that  it  was  for  the 
jury  to  determine,  from  the  evidence,  wheth- 
er the  specific  intent  to  kill  existed,  and  that 
it  could  not  be  implied.  In  nine  separate 
and  distinct  parts  of  the  charge  he  clearly 
told  the  jury  that  they  must  believe  beyond 
a  reasonable  doubt  from  the  evidence  that  It 
was  the  intention  of  the  accused  to  kill  the 
person  assaulted  when  he  shot  at  him,  and 
that'they  must  also  find  that  he  was  not  jus- 
tified in  the  shooting,  and  warned  them  that 
they  could  not  find  the  accused  guilty  of  as- 
sault with  intent  to  commit  murder,  unless 
they  found,  from  the  circumstances  of  the 
shooting,  that  it  was  his  intention  to  kill, 
and  that,  if  they  entertained  a  reasonable 
doubt  as  to  such  intention.  It  would  be  their 
duty  to  give  the  accused  the  benefit  of  that 


doubt  and  acquit.  I  think  that  it  Is  unrea- 
sonable to  hold  that  there  was  a  possibility 
that  the  jury  were  misled  by  the  abstract  er- 
ror contained  in  the  general  proposition  first 
laid  down  by  the  judge,  when  he  so  repeated- 
ly and  forcibly  laid  down  the  correct  rule  on 
that  subject  in  making  a  concrete  application 
of  the  law  to  the  facts.  The  concrete  appli- 
cation of  a  rule  of  law  to  the  facts  of  a  case 
will  be  more  readily  understood  by  the  jury, 
and  they  will  be  more  certainly  controlled  by 
such  statement  of  the  law  than  they  would 
be  by  a  mere  abstract  statement  of  a  gener- 
al legal  principle.  For  this  reason,  I  believe 
the  error  of  law  contained  in  the  first  general 
proposition  stated  by  the  trial  judge  was 
clearly  and  manifestly  cured  by  the  repeti- 
tion of  the  correct  rule  of  law  in  its  applica- 
tion to  the  facts  of  the  case  on  trial,  and 
that  the  jury  could  not  possibly,  assuming 
that  they  had  ordinary  Intelligence,  have 
been  misled  on  this  point,  and  that  they  must 
have  been  impressed  with  the  Idea  so  clear- 
ly presented  by  the  repeated  charge  of  the 
court,  that  they  must  look  to  the  evidence 
and  the  circumstances,  for  the  puri)ose  of  de- 
termining the  existence  of  a  specific  intent 
to  kill. 

I  agree  fully  with  the  statement  of  the 
majority  of  the  court  that  the  proper  way 
to  correct  an  error  is  to  explicitly  withdraw 
it  from  the  jury,  and  then  give  them  the 
true  rule;  but  this  applies  to  errors  that  are 
harmful,  material  errors,  errors  that  are 
susceptible  of  misleading  and  confusing  the 
jury.  In  the  next  place,  this  error  was  not 
only  cured  as  above  indicated,  but,  under  the 
evidence,  it  was  entirely  harmless.  The  only 
conclusion  that  the  jury  could  have  come  to 
under  the  facts,  was  that  the  accused  did 
entertain  a  specific  intent  to  kill  the  person 
assaulted  when  he  shot  at  him.  Because  of 
a  most  trivial  altercation  with  the  person  as- 
saulted, who  was  upbraiding  him  for  his  cruel 
treatment  of  his  wife,  the  sister  of  the  person 
assaulted,  the  accused  went  to  the  home  of 
the  person  assaulted,  several  miles  distant, 
secured  his  shotgun,  returned,  and  secreted 
himself  behind  some  bushes  on  the  side  of 
the  road»  where  he  Imew  his  brother-in-law 
was  to  pass;  and,  when  the  latter  came  by 
in  a  buggy,  with  a  friend,  the  accused  de- 
liberately, without  warning,  only  a  few 
steps  distant,  arose  and  shot  the  prosecutor 
twice,  the  first  shot  putting  out  both  eyes, 
and  the  second  shot  penetrating  his  shoulder. 
Here  was  a  deliberate  arming  for  purpose  of 
revenge,  the  use  of  a  deadly  weapon  In  a 
manner  likely  to  produce  death,  shooting  at 
a  person,  hitting  him  in  a  most  vital  part 
of  his  body,  shooting  not  once,  but  twice,  at 
a  distance  that  would  make  the  aim  certain 
and  the  result  efTective  and  dangerous.  The 
evidence  shows  no  justification  for  the  as- 
sault and  no  mitigation  of  the  offense.  In 
the  language  of  the  majority,  the  testimony 
'presents  a  plain  case  of  attempted  assassina- 
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tion.**  The  statement  of  the  accused,  made 
to  the  jnryr  that  he  did  not  shoot  intentional- 
ly to  kill  the  person  assaulted,  but  shot  to 
''bluff  him/'  because  he  was  "scared  of  him/' 
could  have  had  but  little  weight  in  over- 
coming the  overwhelming  proof  that  he  en- 
tertained the  specific  intent  to  kill.  With- 
out extending  the  discussion  of  this  question 
any  further,  I  cannot  get  my  consent  to  grant 
to  one  who  the  facts  show  was  guilty  of  an 
''attempted  assassination*'  a  new  trial  be^ 
cause  of  an  abstract  error  of  law  which  was 
not  only  fully  cured,  as  specifically  pointed 
out,  but  which  could  not,  under  the  facts, 
have  misled  the  jury  or  been  prejudicial  to 
the  accused. 


(12  Oa.  App.  S53) 

BAKER  V.  STATE.     (No.  4,634.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(Syllabus  "by  the  Court.) 

1.  Homicide  (§125*)  —  Involxjntaby  Man- 
SLAUGHTEB— -Commission  of  Unlawful  Act. 

Where  one  cocks  a  loaded  gun,  places  his 
finger  upon  the  trigger,  and  points  it  at  anoth- 
er, not  intending  toi  shoot,  and  the  gun  is  dis- 
charged without  design,  but  as  a  result  of  his 
culpable  neglect  while  in  the  unlawful  act  of 
pointing  the  gun  at  another,  he  may  be  convict- 
ed of  involuntary  manslaughter  la  the  commis- 
sion of  an  unlawful  act,  if  the  person  at  whom 
the  gun  is  aimed  dies  from  wounds  received 
from  the  discharge  of  the  gun. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  189,  190;   Dec.  Dig.  {  125.*] 

2.  Involuntary  Manslaughter. 

The  principle  announced  in  the  preceding 
headnqte  was  applicable  to  some  of  the  evi- 
dence, construed  in  connection  with  the  pris- 
oner's statement. 

3.  Homicide    (8    304*)—In8tbuotions— Acci- 
dent. 

It  was  not  error  to  charge  the  jury:  "If 
you  find  that  the  defendant  pointed  a  gun  at 
the  deceased,  not  intending  to  kill  hhn,  and 
pulled  the  trigger  and  fired,  the  result  of  such 
conduct,  under  the  law,  would  not  be  accident" 

[Ed.  NoAe.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  636;   Dea  Dig.  {  304.*] 

4.  Criminal  Law    (§  811*)— Instructions— 
Dying  Declarations— Undue  Prominence. 

The  following  instruction  was  erroneous  as 
giving  undue  emphasis  to  evidence,  the  weight 
of  which  should  be  left  for  determination  by 
the  jury:  "I  charge  you  that  the  theory  of  the 
law  in  admitting  dying  declarations  as  evidence 
is  that  a  person  would  be  just  as  sure  to  make 
a  truthful  statement  when,  he  is  in  the  article 
oi  death,  when  he  knows  that  he  is  to  leave 
this  world  and  enter  the  next  world,  as  if  he 
was  under  the  sanctity  of  an  oath." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1787,  1969-1972;  Dec  Dig. 
S  811.*] 

Error  from  Superior  (?ourt,  Montgomery 
Ck>unty;  K.  J.  Hawkins,  Judge. 

Richard  Baker  was  convicted  of  involun- 
tary manslaughter,  and  brings  error.  Re- 
versed. 

John  R  Cooper,  of  Macon,  and  G.  P. 
Thompson,  of  Atlanta,  fOr  plaintm  in  error. 
E.  D.  Graham,  of  McRae,  and  W.  A.  Wooten, 
Sol.  Gren.,  of  B^stman,  for  the  State. 


POTTLE,  J.  [1-3]  1^.  The  accused  wss 
convicted  of  involuntary  manslaughter  in  the 
conunission  of  an  unlawful  act  It  appears 
that  the  accused  and  a  brother  of  the  de- 
ceased were  engaged  in  a  dispute  in  reference 
to  a  sum  of  money  which  the  brother  owed 
the  accused.  While  the  dispute  was  in  prog- 
ress, the  deceased  rode  up  and  suggested 
that  the  accused  put  up  the  gun  which  the 
accused  had  in  his  hand,  and  go  home  and 
take  dinner  with  the  two  brothers.  The  ac- 
cused, who  was  drinking,  declined  this  in- 
vitation, and  raised  his  gun,  cocked  it,  and 
pointed  it  at  the  deceased.  The  deceased 
thereupon  approached  the  accused,  took  hold 
of  the  gun  by  the  barrel,  pushed  it  down, 
and,  while  in  this  position,  it  was  discharg- 
ed, and  the  load  of  small  shot  entered  his 
leg.  He  died  three  days  afterwards  in  con- 
sequence of  the  wound  thus  received.  The 
accused  claimed  that  the  homicide  was  the 
result  of  misadventure;  that  the  gun  was  ac- 
cidentally discharged  in  a  scuffle  over  it  be- 
tween him  and  the  deceased.  Taking  the 
evidence  altogether,  in  connection  with  the 
prisoner's  statement,  the  Jury  were  authoriz- 
ed to  find  that  the  accused  pointed  the  gun 
at  the  deceased  with  no  intention  to  dis- 
charge it,  and  that  it  was  fired  without  de- 
sign on  his  part  If  this  be  true,  the  ac- 
cused was  guilty  of  involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act  It 
was  unlawful  to  point  a  gun  at  the  deceas- 
ed ;  and  the  trial  judge  correctly  so  charged 
the  jury.  The  law  of  misadventure  or  ac- 
cident, as  contained  in  the  Penal  Code,  ex- 
pressly exdudes  culpable  neglect,  so  that  if 
a  homicide  be  committed  without  evil  de- 
sign or  intention,  but  with  culpable  neglect 
it  cannot  be  said  to  have  been  the  result  of 
misfortune  or  accident  Penal  Code,  {  40; 
Allen  T.  State,  134  Ga.  380,  67  S.  E.  103& 
Under  the  prisoner's  statement  it  was  prop- 
er for  the  judge  to  give  in  charge  this  sec- 
tion of  the  Code.  But  the  jury  had  the 
right  to  accept  that  theory  of  the  evidence 
which  indicated  that  the  deceased  came  to 
his  death  in  consequence  of  the  unlawful 
act  of  the  accused  in  pointing  the  gun  and 
his  culpable  neglect  in  connection  therewith. 
Penal  Code,  {  67.  There  was  no  error  in 
any  of  the  instructions  upon  this  subject 
which  are  complained  of  in  the  motion  for 
new  triaL 

[4]  4.  It  was  erroneous  to  charge  as  set 
forth  in  the  fourth  headnote.  The  jury  are 
the  exclusive  judges  of  the  weight  to  be 
given  evidence  of  a  particular  character.  It 
is  error  to  charge  the  jury,  in  substance,  that 
a  man  in  the  article  of  death  is  just  as  apt 
to  make  a  truthful  statement  as  if  he  were 
testifying  under  oath.  It  is  for  them  to  say 
what  weight  and  credit  Is  to  be  given  a  dying  ' 
statement,  taking  into  consideration  all  the 
circumstances.  It  would  be  equally  errone- 
ous to  instruct  the  jury  that  the  testimony 
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of  a  witness  under  oath  should  recelye  the 
same  credit  as  if  It  had  been  made  as  a  dy- 
ing declaration.  It  Is  the  province  of  tlie 
jury,  and  not  the  judge,  to  make  comparisons 
between  different  Icinds  of  evidence,  and  de- 
termine which  should  be  given  the  greater 
weight.  "Admissibility  of  testimony  is  for 
the  court,  its  weight  and  comparative  value 
for  the  jury."  Smalls  V.  State,  6  Ga.  App. 
502,  e6  S.  E.  295.  It  Is  not  every  sound  prop- 
osition of  law  as  stated  in  an  opinion  of  a 
reviewing  court  which  can  properly  be  given 
in  charge  to  the  jury.  Language  used  by  the 
Supreme  Court  and  this  court  frequently 
contains  intimations  of  opinion  which  have 
no  place  In  a  charge  to  a  jury.  In  Hunter 
V.  State,  43  Ga.  484,  the  court  declined  to 
charge  the  jury  that  confessions  were  the 
highest  species  of  evidence.  The  Supreme 
Court  approved  this  refusal  to  charge,  saying 
that  "it  was  not  the  duty  of  the  judge  to 
classify  the  evidence  as  to  Its  weight  and 
consideration,  or  intimate  any  opinion  there- 
on." In  Calvin  v.  State,  118  Ga.  73,  44  S.  B. 
848,  the  court  charged  the  jury  that  a  con- 
fession stated  to  the  jury  by  a  credible 
witness  "is  of  the  highest  order  of  testi- 
mony.** A  new  trial  was  granted  because  of 
this  instruction.  See,  also,  Bourquin  v. 
Bourquin,  110  Ga.  440,  35  S.  B.  710,  where  It 
was  held  to  have  been  erroneous  to  Instruct 
the  jury  that  particular  evidence  was  en- 
titled to  great  consideration.  In  Rouse  v. 
State,  135  Ga.  227,  68  S.  B.  180,  the  court 
charged  that  the  testimony  of  an  honest,  ex- 
perienced, and  impartial  expert  Is  entitled 
to  great  weight  This  instruction  was  held 
to  be  erroneous.  In  Stridkland  v.  State,  6 
Ga.  App.  536,  65  S.  B.  300,  the  following  in- 
struction was  held  to  be  a  violation  of  the 
Civil  Code,  {  4863,  forbidding  an  expression 
or  intimation  of  opinion  by  the  trial  judge  In 
reference  to  what  has  or  has  not  been  proved, 
or  as  to  the  weight  of  the  evidence:  "I 
charge  you  that  character,  even  when  it  Is 
shown  to  be  good  In  a  general  way,  Is  no 
evidence,  or  Is  not  sufficient  evidence  to 
satisfy  you  beyond  a  reasonable  doubt  that 
a  crime  has  not  been  committed.*'  In  Pyle 
v.  State,  4  Ga.  App.  811,  62  S.  E.  540,  the 
trial  judge  charged  on  the  subject  of  dying 
declarations  that,  "when  a  dissolution  Is 
approaching  and  the  dead  man  has  lost  hope 
of  life  and  his  mind  feels  the  full  conscious- 
ness, of  his  condition,  the  solemnity  of  the 
scene  gives  to  ills  statement  the  sanctity  of 
truth.**  It  was  held  that  this  instruction 
gave  undue  emphasis  to  the  weight  which 
the  jury  should  give  to  dying  declarations. 
In  Campbell  v.  State,  11  Gku  375,  Judge 
Lumpkin  said,  "It  must  be  admitted  that 
great  caution  should  be  observed  In  the  use 


of  this  Idnd  of  evidence.**  And  another  not- 
ed and  distinguished  jurist,  In  a  discussion 
of  tills  specie  of  evidence^  said:  "When  a 
party  comes  to  the  conviction  that  he  Is 
about  to  die,  he  Is  in  the  same  practical 
state  as  If  called  on  In  a  court  of  justice 
under  the  sanction  of  an  oath,  and  his  dec- 
larations as  to  the  cause  of  his  death  are 
considered  equal  to  an  oath;  but  they  are 
nevertheless  open  to  observation.  For; 
though  the  sanction  is  the  same,  the  op- 
portunity for  Investigating  the  truth  is  very 
different;  and  therefore  the  accused  Is  en- 
titled to  every  allowance  and  benefit  that  he 
may  have  lost  by  the  absence  of  the  oppor- 
tunity for  more  full  investigation  by  the 
means  of  cross-examination." 

Many  differ  as  to  the  weight  to  be  given 
dying  declarations.  Some  think  that  a  man 
is  as  apt  to  tell  a  falsehood  when  death  is 
approaching  as  at  any  other  time.  Others 
hold  that  a  statement  made  in  the  article  of 
death  by  one  conscious  of  his  condition  is 
entitled  to  very  great  weight  and  considera- 
tion, upon  the  theory  that  one  without,  hope 
of  life  would  be  unwilling  to  cause  harm  to 
his  fellow  man  by  telling  a  falsehood  in  ref- 
erence to  the  manner  in  which  the  mortal 
wound  was  inflicted.  Those  who  hold  this 
opinion  think  that  consciousness  of  Impend- 
ing death  takes  away  motive  for  revenge 
and  gives  to  a  solemn  declaration,  made  un- 
der such  circumstances,  the  very  sanctity  of 
truth  Itself.  Oftentimes  the  jury  may  be 
composed  of  men  holding  different  opinions 
in  reference  to  the  weight  to  be  -given  to 
this  character  of  evidence.  Some  of  the  ju- 
rors might  think  that  the  dying  statement 
ought  to  be  given  the  same  weight  as  testi- 
mony delivered  on  oath.  Others  might  be  of 
the  opinion  that,  since  the  accused  has  had 
no  opportunity  for  cross-examination,  the 
statement  ought  to  be  received  with  caution 
and  scanned  with  care.  The  trial  judge  has 
no  right,  by  an  expression  of  his  own  opin- 
ion, to  settle  this  conflict  anu>ng  the  jury. 
He  should  not  teU  them  what  weight  to  give 
this  specie  of  evidence.  He  should  simply 
charge  them  when  and  under  what  circum- 
stances an  alleged  dying  statement  should  be 
considered  by  the  jury,  and  leave  them  free 
to  determine  what  w^ght  the  statement  is 
entitled  to,  if  they  consider  it  at  all.  The 
statute  compels  us  to  order  a  new  trial  when- 
ever the  judge  expresses  or  intimates  an 
opinion  as  to  what  has  or  has  not  been 
proved,  or  as  to  the  weight  the  jury  should 
attach  to  any  particular  kind  of  evidence. 
We  have  no  discretion  in  the  matter,  and 
we  order  a  new  trial  in  this  case  in  obe- 
dience to  statutory  mandate.  Wright  y. 
State,  5  Ga.  App.  818,  68  S.  R  936u 

Judgment  reversed. 
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(12  Ga.  App.  668) 

HEOWOOD  V.   STATE.     (No.  4.e84.) 
(Court  of  AppealB  of  Georgia.     April  2,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Homicide  (§§  309.  313*)  —  Instbuction  — 
EVIDENC1&— Verdict. 

Where  neither  the  evidence  nor  the  defend- 
ant's statement,  singly  or  conjointly,  presents 
a  theory  upon  which  a  charge  of  voluntary  man- 
slaughter can  be  based,  it  is  error  for  the  court 
to  instruct  the  jury  upon  the  law  of  voluntary 
manslaughter,  and  a  verdict  for  that  offense  is 
unauthorized. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  649,  650,  652^55,  671-675 ;  Dec 
Dig.  §S  309,  313.*] 


2.  Homicide  (§  252*)— Mxtbdeb—Evidence. 

Under  the  evidence,  a  verdict  of  murder 
was  demanded.  If  the  statement  of  the  accused 
presented  the  truth  of  the  occurrence,  he  did 
not  participate  in  any  manner  in  the  homicide, 
and  was  innocent  of  any  offense.  There  was 
no  fact  or  circumstance  in  evidence  tending  to 
support  a  theory  of  mutual  combat,  or  that  the 
homicide  was  the  result  of  the  heat  of  passion. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §S  518-522 ;  Dec  Dig.  §  252.*] 

3.  Homicide  ({  342*)— Instbuction— Volun- 
taby  man8lauqhteb. 

Neither  under  the  evidence  nor  under  the 
statement  of  the  accused  was  the  instruction 
objected  to,  on  the  law  of  voluntary  manslaugh- 
ter, pertinent  or  applicable,  the  instruction  be- 
ing that  *'if  a  person  charged  with  murder  in 
the  first  degree  committed  an  assault  on  the  de- 
ceased with  a  deadly  weapon,  but  his  intention 
to  assault  the  deceased  with  a  deadly  weapon 
was  unknown  to  the  person  charged  with  the 
commission  of  tiie  offense  as  principal  in  the 
second  degree,  and  his  intention  was  to  partici- 
pate in  an  assault  and  battery  only,  and  not  to 
kill  him,  and  had  no  felonious  design  to  kill, 
the  principal  in  the  second  degree  would  only 
be  guilty  of  voluntary  manslaughter." 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  §  722 ;   Dec.  Dig.  §  342.*] 

Error  from  Superior  Court,  Banks  Coun- 
ty;   C.  H.  Brand,  Judge. 

Pink  Hegwood  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.  Re- 
versed. 

Sam  Kimzey,  of  Cornelia,  for  plaintiff  In 
error.  CUflPord  Walker,  of  Monroe,  and 
John  B.  Gamble,  Sol.  Gen.,  of  Athens,  for 
the  State. 

HlLrL,  O.  J.  Pink  Hegwood  and  Homer 
Hegwood  were  jointly  indicted  for  murder, 
and  on  separate  trials  Pink  Hegwood  was 
convicted  of  voluntary  manslaughter,  and 
his  codefendant  of  murder,  with  recommen- 
dation to  life  imprisonment  Pink  Hegwood 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  brings  error.  The  view 
that  this  court  takes  of  the  one  controlling 
question  In  the  case  makes  It  unnecessary  to 
consider  any  of  the  other  grounds  contained 
In  the  motion  for  a  new  trial,  and  this  ques- 
tion is  whether,  under  the  evidence  and  the 
statement  of  the  accused,  made  to  the  jury, 
there  is  any  theory  upon  which  the  verdict 
of  voluntary  manslaughter  can  be  supported. 


The  trial  judge,  in  his  order  overruling  the 
motion  for  a  new  trial,  states  that  he  charg- 
ed the  law  of  voluntary  manslaughter   be- 
cause there  was  some  evidence  that  Pink 
Hegwood  and  the  decedent  had  a  difference 
over  which  they  quarreled,  and  about  wliich 
they  began  a  fight,  which  was  subsequently 
Joined  in  by  Homer  Hegwood;    that  there 
was  apparently  mutual  combat  between  Pink 
Hegwood  and  the  decedent,  and  for  this  rea- 
son he  thought,  "and  still  thinks,  that  man- 
slaughter was  in  the  case."    He  further  says, 
in  his  order,  that  from  the  state's  evidence 
there  was  room  for  doubt  whether,  if  Homer 
Intended  to   kill.  Pink  Intended  to  partici- 
pate In  the  act  of  killing,  or  only  In  an  as- 
sault and  battery,  and  that  it  would  have 
been  unfair  to  Pink  not  to  have  given  him 
the  benefit  of  the  theory  of  manslaughter 
arising  from  this  doubt  of  his  felonious  in- 
tent,   under   the    decision   of   the    Supreme 
Court  in  the  case  of  Brown  v.  State,  28  Ga. 
Id9;    and  therefore  that  he  Instructed  the 
jury  on  the  doctrine  of  voluntary  manslaugh- 
ter as  laid  down  in  that  case  (page  200,  4th 
headnote),  to  wit:    **Presence  and  participa- 
tion in  the  act  of  killing  a  human  being  is 
not  evidence  of  consent  and  concurrence  In 
the  perpetration  of  the  act  by  a  defendant 
charged   with   aiding   and   abetting   in   the 
killing,  unless  he  had  a  felonious  design  or 
participated  in  the  felonious  design  of  the 
person   killing.*'     And,    making    a    concrete 
application  of  this  principle  to  the  facts  as 
construed  by  the  learned  trial  judge,  he  fur- 
ther   Instructed   the   jury    as   follows:    "If 
Homer   Hegwood   inflicted    the   blow   which 
took  the  life  of  Murray,  and  he  was  moved  by 
malice  in  doing  so,  and  the  defendant    *    *    • 
Pink   was  connected  with  this  killing,  and 
was  then  and  there  aiding  and  abetting  Hom- 
er in  the  act  of  killing,  and  yet  you  do  not 
believe  that  the  defendant  Pink  intended  to 
kill  or  Intended  to  participate  in  the  killing 
of  Murray  by  Homer,  then  he  would  not  be 
guilty  of  murder ;  and.  If  you  believe  this  to 
be  the  truth  of  the  case,  you  would  t>e  au- 
thorized to  find  the  defendant  Pink  guilty 
of  voluntary  manslaughter.    Though  the  de- 
fendant Pink  Hegwood  may  have  been  con- 
nected with  the  killing  of  Murray  by  Homer, 
and  was  then  and  there  present,  aiding  and 
abetting  in  this  act  of  killing,  if  this  has 
been   shown,   and  though   you   may  believe 
Homer  Intended  to  kill  the  deceased  and  did 
kill  him,  still,  if  you  believe  Pink's  Intention 
was  to  commit  an  assault  or  an  assault  and 
battery  only,  the  offense  of  which  he  would 
be  guilty  would  be  voluntary  manslaughter: 
and,  if  you  believe  this  to  be  the  truth  of 
the  case,  you  would  be  authorized  to  find  him 
guilty  of  voluntary  manslaughter."    Objection 
is  made  to  this  Instruction,  on  the  ground 
that  the  law  ther^n  enunciated  was  not  ap- 
plicable to  the  facts  in  the  case,  and  was  not 
authorized  by  the  evidence.    This  legal  con- 
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ceptlon  of  voluntary  manBlangliter  was  first 
announced  In  the  decision  of  Brown  t.  State, 
supra,  and  was  reannounced  in  the  case  of 
Brooks  v.  State,  128  Ga.  261,  57  S.  E.  483, 
12  L.  B.  A.  (N.  S.)  889.  Unquestionably  this 
instruction  on  the  theory  of  voluntary  man- 
slaughter accounts  for  the  verdict  for  that 
offense. 

[1-8]  This  court  Is  not  concerned  with  the 
soundness  of  the  theory  of  voluntary  man- 
slaughter as  thus  announced  in  the  two  cases 
above  cited;  but,  assuming  the  correctness 
of  the  doctrine  thus  laid  down,  it  is  only  in- 
terested in  determining  whether  this  legal 
doctrine  of  voluntary  manslaughter  is  appli- 
cable to  any  theory  dedudble  from  the  evi- 
dence or  from  the  statement  of  the  accused. 
If  so  applicable,  the  verdict  should  stand; 
if  not  applicable,  the  verdict  must  be  set 
aside.  We  have  read  the  brief  of  evidence 
over  very  carefully  several  times,  and  we  are 
utterly  unable  to  deduce  therefrom  any  cir- 
cumstance or  theory  in  support  of  the  state- 
ment by  the  learned  judge,  in  his  order  over- 
ruling the  motion  for  a  new  trial,  referred  to 
above,  that  there  is  evidence — even  a  scin- 
tilla of  evidence — ^in  support  of  the  theory  of 
mutual  combat  between  the  decedent  and 
Pink  Hegwood,  or  between  the  decedent  and 
the  other  defendant.  Homer  Hegwood;  nor 
are  we  able  to  coi^cur  in  the  view  of  the  trial 
Judge  that  there  was  evidence  tending  to 
prove  that  Homer  Hegwood  was  the  perpe- 
trator of  the  killing,  with  felonious  intent, 
and  that  Pink,  although  participating,  aid- 
ing, and  abetting  Homer,  nevertheless  did  so 
without  a  participation  in  Homer's  felonious 
intent,  and  without  himself  intending  to  kill, 
with  no  knowledge  that  a  felonious  weapon 
was  used  in  a  manner  likely  to  produce 
death,  and  that  the  jury  might  be  authorized 
to  infer  from  the  evidence  that  Pink's  only 
intent  was  to  commit  the  offense  of  assault 
or  assault  and  battery.  The  evidence  for  the 
state  demands  the  conclusion  that  Pink  Heg- 
wood was  the  original  aggressor;  that  he 
struck  the  decedent  repeatedly  over  the  head 
with  a  pistol;  that  he  frequently  declared 
while  doing  so  that  he  intended  to  kill  the 
decedent;  that  his  brutal  conduct  had  con- 
tinued for  several  minutes  before  his  broth- 
er, Homer,  joined  in  the  assault ;  that,  after 
Homer  joined  in  the  assault.  Pink  continued 
his  Individual  assault  on  the  decedent;  that 
he  saw  his  brother.  Homer,  strike  and  as- 
sault the  decedent  (already  in  a  dying  condi- 
tion) with  a  bottle,  and  participated  with  his 
brother  in  striking  the  decedent  with  rocks, 
and  that  together,  acting  in  concert,  they 
t>oth  made  repeated  assaults  upon  the  dece- 
dent with  deadly  weapons,  and  finally  suc- 
ceeded in  killing  him.  There  does  not  appear 
from  the  evidence  the  slightest  provocation 
for  the  attack  which  these  defendants  made 
upon  the  decedent ;  the  evidence  discloses  no 
provocation  for  the  deadly  assault,  but  it 
does  disclose  that  before  this  assault  the  de* 


fendant  Pink  Hegwood  had  declared  that  he 
intended  to  kill  the  old  man  and  his  son 
John.  If  it  was  possible  to  make  a  distinc- 
tion between  the  brutal  and  felonious  con- 
duct of  the  two  defendants,  it  would  be  in 
favor  of  Homer,  and  not  Pink;  for  unques- 
tionably Pink's  brutal  assaults  were  carried 
on  before  his  brother  participated  in  the  at- 
tack, and  were  continued  along  with  the  as- 
saults made  by  his  brother,  and,  under  the 
facts  as  shown  by  the  evidence  for  the  state, 
both  defendants  were  equally  guilty  as  the 
actual  perpetrators  of  this  crime,  and  there 
is  no  theory  of  the  evidence  upon  which  any 
logical  or  legal  distinction  can  be  made  in 
their  mutual  crime.  Indeed,  the  evidence  is 
not  (dear  as  to  whether  the  blows  Inflicted 
by  Pink  or  those  inflicted  by  Homer  pro- 
duced death,  but  the  evidence  tended  to  show 
that  the  combined  blows  inflicted  by  both 
with  deadly  weapons  caused  death.  We  are 
strengthened  In  this  view  (if,  indeed,  we 
need  support  other  than  that  which  we  have 
drawn  from  the  evidence)  by  the  following 
statement  in  the  order  of  the  trial  judge  over- 
ruling the  motion  for  a  new  trial :  "Although 
all  who  witnessed  and  heard  the  trial  of 
defendant  were  deeply  impressed  with  the 
conviction  that  the  old  man's  death  was  due 
to  Pink's  conduct,  and  that  he  deserved  as 
great  punishment  as  his  brother.  Homer,  it 
was  a  brutal  and  bloodthirsty  assault  on  the 
part  of  both;  they  mercilessly  attacked  a 
helpless  man  who  fled  from  them,  crying  for 
mercy."  Entertaining  this  opinion  of  the  evi- 
dence, the  judge  very  properly  imposed  the 
extreme  penalty  of  the  law  on  the  plaintiff 
in  error;  and  if  we  were  at  liberty  to  do  so, 
in  the  proper  discharge  of  our  duty,  we 
might  very  well  let  the  verdict  stand,  solely 
on  the  ground  that  the  sentence  of  20  years 
was  virtually  the  same  as  the  life  sentence 
imposed  upon  Homer  by  the  judge,  and  that, 
as  substantial  justice  had  been  done  as  to 
Pink  Hegwood,  there  was  no  reason  for  an- 
other trial. 

But  we  are  not  at  liberty  to  do  this,  un- 
less there  is  some  theory  of  the  evidence  or 
of  the  defendant's  statement  at  the  trial  that 
would  have  authorized  the  charge  of  the 
court  on  the  law  of  voluntary  manslaughter, 
specifically  ^cepted  to  in  the  motion  for  a 
new  trial.  As  before  stated,  the  evidence 
for  the  state  demanded  a  verdict  of  murder 
against  both  of  the  defendants.  The  state- 
ment of  the  accused  (the  plaintiff  in  error  in 
the  present  case)  is  in  direct  conflict  with 
the  evidence  for  the  state.  He  denies  that 
any  difficulty  took  place  between  him  and 
his  brother  Homer  and  the  decedent,  and 
says  that  neither  he  nor  his  brother  contrib- 
uted in  any  manner  to  the  homicide,  but  that 
it  occurred  either  from  heart  failure,  super- 
induced by  excessive  use  of  alcohol,  or  by 
the  criminal  conduct  of  the  son  of  the  de- 
cedent The  jury  did  not  believe  this  state- 
ment, and  they  must  have  entertained  a  r«a- 
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Bonable  doubt  as  to  the  truth  of  the  evidence 
for  the  state.  In  this  exigency  the  jury  had 
no  right  to  find  any  compromise  verdict;  nor 
was  the  trial  judge  authorized  to  suggest 
such  character  of  verdict  by  his  charge,  un- 
less such  a  verdict  was  reasonably  dedudble 
from  the  evidence  and  the  law  applicable 
thereto,  or  from  the  statement  of  the  accus- 
ed. The  jury  being  without  legal  right  to 
compromise,  if  they  believed  neither  the  evi- 
dence for  the  state  nor  the  statement  of  the 
accused,  the  mental  uncertainty  thus  produc- 
ed might  have  resulted  either  in  an  acquittal 
or  a  mistrial ;  and  the  accused  was  entitled 
to  either  solution  of  this  situation.  In  a 
juridic  sense  this  court  cannot  say  that  under 
the  evidence  and  the  statement  a  verdict  of 
guilty  was  demanded. 

Neither  has  this  court  authority  to  permit 
this  verdict  to  stand  upon  the  idea  that  sub- 
stantial justice  has  been  done.  The  theory 
of  substantial  justice  Is  a  mere  abstraction. 
It  can  have  no  place  in  a  court  whose  consti- 
tutional limitation  Is  to  correct  "errors  of 
law.*'  Fallible  and  finite  human  conception 
makes  it  Impossible  to  accept  this  abstraction 
as  a  safe  rule  of  judicial  conduct.  Frequent- 
ly men  differ  as  to  what  constitutes  substan- 
tial justice.  Legat  justice — that  is,  justice 
under  well-settled  and  fixed  rules  of  law — 
Is  the  only  safe  course  to  pursue;  and  this 
character  of  justice  should  be  the  goal  of 
judicial  research  and  declaration.  In  deter- 
mining what  are  errors  of  law,  this  court  is 
bound  primarily  by  the  decisions  of  the  Su- 
preme Court  of  this  state  as  binding  prec- 
edents. The  Supreme  Court  has  repeatedly 
decided  tbat  where  the  offense  of  voluntary 
manslaughter  was  not  involved,  and  neither 
the  evidence  nor  the  defendant*s  statement, 
singly  or  conjointly,  presented  a  theory  upon 
which  a  charge  of  voluntary  manslaughter 
could  be  based,  a  verdict  finding  the  accused 
guilty  of  that  offense  was  contrary  to  the 
evidence,  and  was  an  error  of  law,  for  which 
a  new  trial  must  be  granted.  Among  many 
decisions  thus  holding,  we  cite  the  follow- 
ing: Hicks  V.  State,  126  Ga.  80,  54  S.  E.  807 
James  v.  State,  123  Ga.  54S,  51  S.  E.  577 
McBeth  v.  State,  122  Ga.  737,  50  S.  E.  931 
Berry  v.  State,  122  Ga.  429,  50  S.  E.  345 
Tolbirt  V.  State,  119  Ga.  970,  ^7  S,  E  544. 
This  court  has  in  repeated  decisions  followed 
this  ruling;  and  therefore,  entertaining  the 
view  of  the  evidence  and  the  statement  of 
the  accused  above  discussed,  we  are  com- 
pelled to  grant  another  trial.  We  confess 
that  we  do  this  reluctantly,  not  because  of 
any  reluctance  to  accept  and  follow  the  de- 
cisions of  the  Supreme  Court  above  cited, 
but  because,  under  the  evidence,  the  verdict 
was  more  favorable  to  the  plaintiff  in  error 
than  he  was  entitled  to  though  not  so  favor- 
able as  he  might  have  received  from  the  jury, 
if  unauthorized  to  solve  doubts  by  accepting 
a  compromise.     It  is  perfectly  clear  to  our 


minds  that  the  verdict  of  voluntary  man- 
slaughter was  induced  by  the  charge  of  the 
court  on  that  subject,  and  that  this  charge, 
while  It  may  be  a  correct  statement  of  the 
law  in  the  abstract,  was  without  a  scintilla 
of  evidence  to  support  it,  that  it  was  not  bas- 
ed on  a  theory  deducible  from  either  the  evi- 
dence or  statement  of  the  accused,  singly 
or  conjointly  considered,  and  was  therefore 
an  error  of  law  for  which  a  reversal  most 
Inevitably  result. 
Judgment  reversed. 

(12  Ga.  App.  572) 

SINGLETON  v.  STATE. 
(Court  of  Appeals  of  Georgia.    April  2.  1913.) 

(Syllabus  hy  the  Court,) 

Intoxicating  Liquobs    (|  236*)— Cbihinal 
Pbosecutions— Sufficiency  of  Evidence. 

The  evidence  did  not  authorize  the  verdict 
[Ed.   Note.— For  other  cases,  see   Intoxicat- 
ing Liquors,  Cent  Dig.  §§  300-322;    Dec  Dig. 
§  236.*1 

Error  from  City  Court  of  Statesboro;  H. 
B.  Strange,  Judge. 

George  Singleton  was  convicted  of  violat- 
ing the  liquor  law,  and  brings  error.  Re- 
versed. 

F.  B.  Hunter,  of  Statesboro,  for  plaintiff  in 
error.  Fred  T.  Lanier,  SoL,  of  Statesboro^ 
for  the  State. 

POTTLE,  J.  An  arresting  oflftcer  employed 
a  negro  named  Kid  Red  to  buy  whisky  from 
the  accused,  and  furnished  Red  $1.25  for  this 
purpose.  The  officer  testified  that  he  saw 
the  accused  deliver  a  shoe  box  to  Red,  and 
saw  Red  pass  his  hand  to  the  accused,  but 
was  too  far  away  to  see  whether  any  money 
was  paid.  The  officer  then  hurriedly  ran  up 
and  arrested  both  Red  and  the  accused.  Red 
had  the  shoe  box,  and  when  It  was  opened  it 
was  found  to  contain  a  quart  of  whisky  and 
$1.25.  The  money  given  to  Red  was  marked, 
and  was  the  same  money  found  in  the  box. 
The  witness  did  not  see  any  money  pass 
from  Red  to  the  accused,  and  could  not  swear 
that  a  sale  took  place.  Red  testified  that 
the  accused  at  first  agreed  to  sell  liim  a 
quart  of  whisky  for  $1.25,  that  he  went  away 
and  got  the  money  from  the  officer,  and  tliat 
when  he'  returned  the  accused  declined  to 
sell  the  whisky  or  take  the  money,  but  hand- 
ed to  him  tiie  shoe  box  containing  the  whis- 
ky, with  the  statement  that  he  might  have  a 
drink;  that  the  witness  put  the  money  in 
the  shoe  box,  and  the  officer  came  and  made 
the  arrest  Being  recalled,  the  officer  testi- 
fied that  Red  told  him  he  bought  the  whisky. 

There  is  a  strong  suspicion  that  Red's 
sympathy  for  the  accused  made  him  disloyal 
to  his  employer,  the  arresting  officer.  The 
trouble  about  the  case  Is  that  the  officer 
made  a  mistake  in  the  selection  of  his  go- 
between,  and  landed  his  quarry  before  the 
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Bale  was  consummated;  or,  If  a  sale  was 
made,  the  state  was  unable  to  produce  suffi- 
cient evidence  to  overcome  the  presumption 
in  the  prisoner's  favor.  The  officer  could 
not  swear  to  a  sale,  and  Red  swore  that 
none  took  place.  There  seems  to  have  been 
no  foundation  laid  to  iihpeach  Red,  the 
state's  witness;  but,  even  if  he  be  regarded 
as  unworthy  of  credit,  the  case  rests  upon 
the  testimony  of  the  officer  alone,  and  this 
was  wholly  insufficient  to  convict 
Judgment  reversed. 


(12  Oft.  App.  557) 

MITCHELL  y.   STATE.     (No.  4,64a) 
(Court  of  Appeals  of  Georgia.     April  2,  1013.) 

(Syllahut  by  the  Court.) 

1«  Tbespass  (i  87*)— Cbiminai.  Pboseoution 
— Accusation—Descbiption  of  Land. 
Where  in  an  accusation  under  Pen. 
Code  1910,  §  217,  the  premises  upon  which  a 
trespass  was  alleged  to  have  been  committed  are 
described  as  a  ^'certain  field  and  cultivated 
land"  in  "lot  of  land  number  91  in  the  3rd 
land  district"  of  a  given  county,  "and  being 
known  as  five-acre  tract  No.  1196."  a  demur- 
rer, upon  the  ground  that  the  premises  were  in- 
sufficiently described,  was  properly  oyerruled. 

[Ed.  Note. — ^For  other  cases,  see  Trespass* 
Cent  Dig.  SS  176-181 ;  Dec.  Dig.  f  87.*] 

2.  Landlobd  and  Tenant  (§  132*)— Rioht 
OF  Enjoyment— Entbt  bt  Third  Pebson. 
Where  premises  are  rented  to  another,  the 
landlord  has  no  right,  during  the  tenancy,  to 
forbid  a  third  person  from  going,  upon  the  rent- 
ed premises  for  a  lawful  purpose  with  the  per- 
mission of  the  tenant.  A  tenant  is  entitled  to 
the  undisturbed  enjoyment  of  his  possession, 
and  the  landlord  has  no  right  to  exercise  any 
control  over  the  personnel  of  the  tenant's  guests, 
or  in  reference  to  the  time  of  their  visits,  so 
long  as  they  are  upon  a  lawful  mission,  and  do 
not  infringe  upon  any  right  of  the  landlord. 

[Kd.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  ||  46(>464,  467-469, 
1198;  Dec  Dig.  {  132.*] 

8.  Landix>bd  and  Tenant  ({  132*)— Right 
of  Enjoticent— Husband  and  Wife. 
Though  a  woman  be  living  separate  and 
apart  from  her  husband,  one  who  has  rented 
to  her  a  house  in  which  she  resides  cannot  for- 
bid the  husband  from  going  upon  the  rented 
premises  for  the  purpose  of  visiting  his  wife. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {S  460-464,  467-468, 
1198 ;  Dec.  Dig.  {  132.*] 

4.  Tbespass  (§  84*)— Cbiminal  PBOSBOimoN 
-Evidence— Landlobd  and  Tenant. 

There  was  no  evidence  to  authorize  the 
conviction,  and  the  court  erred  in  overruling 
the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  S  174;  Dec  Dig.  §  84.*] 

(Additional  8yllaJ)u»  by  Editorial  Staff  J 

5.  Tbespass   (§   88*)— Cbiminal  Liabilitt— 
Defenses. 

In  a  prosecution  by  a  landlord  for  an  un- 
lawful trespass  upon  lands  in  the  possession  of 
a  tenant,  the  landlord's  testimony  that  the  ac- 
cused had  been  making  trouble  among  his  em- 
ployes was  irrelevant,  and  improperly  admitted. 

[Eid.  Note.— For  other  cases,  see  Trespass, 
CJent  Dig.  {  182 ;  Dec  Dig.  §  88.*] 


a  Cbiminal  Law  (|  1172*)— Habmubss  Eb- 

BOB— Admission  of  Evidence. 

Error,  in  a  prosecution  for  unlawful  tres- 
pass in  instructing  in  reference  to  reconciling 
conflicts  in  the  testimony  of  witnesses,  there 
being  only  one  witness  sworn  in  the  case,  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  3128,  3154-3157,  3159-3163, 
3169 ;  Dec  Dig.  {  1172.*] 

Error  from  City  CJourt  of  Fitzgerald;  B. 
Wall,  Judge. 

Charlie  Mitchell  was  convicted  of  unlawful 
trespass  and  he  brings  error.    Reversed. 

Jas.  A.  GrifBn  and  O.  H.  Elkins,  both  of 
Fitzgerald,  for  plaintiflT  in  error.  W.  H. 
Home,  SoL,  of  Fitzgerald,  for  the  State. 

POTTLE,  J.  The  accused  was  convicted 
under  an  accusation  based  upon  section  217 
of  the  Penal  0)de.  The  accusation  charged 
that  the  accused  on  the  13th  day  of  August, 
1912,  "did  unlawfully  and  willfully  enter, 
go  upon,  and  pass  over  a  certain  field  and 
cultivated  land,  the  said  land  and  field  being 
located  on  lot  of  land  number  91,  in  the  3rd 
land  district  of  originally  Irwin,  now  Ben 
Hill  county,  Georgia,  and  being  known  as 
five-acre  tract  No.  1196,  the  said  land  being 
the  land  of  said  Whitchard,  after  personally 
forbidden  so  to  do  by  the  said  S.  M.  Whitch- 
ard, contrary  to  the  laws  of  state,  the  good 
order,  peace,  and  dignity  thereof."  The  ac- 
cused demurred  to  the  accusation,  upon'  the 
ground  that  the  premises  upon  which  the  . 
alleged  trespass  was  committed  were  not 
described  with  sufllcient  particularity,  and 
upon  the  further  ground  that  the  accusation 
charged  that  the  offense  was  committed  on 
August  13th,  whereas  the  affidavit  upon 
which  the  accusation  was  found  alleged  that 
the  offense  occurred  on  August  3d.  The 
solicitor  amended  the  accusation  by  inserting 
the  words,  "and  field,*'  after  the  words,  "said 
land,"  following  the  words,  "tract  number 
1196."  And  the  solicitor  stated  to  the  court 
that  the  figures  in  the  accusation  which  ap- 
peared to  be  "13th"  were  really  Intended  for 
"3rd,"  that  "10"  had  first  been  written, 
and  then  "3rd"  written  over  the  cipher,  and 
the  solicitor  neglected  to  erase  the  figure  "1." 
The  demurrer  was  overruled,  and  the  accused 
excepted  pendente  lite. 

At  the  trial  there  was  but  one  witness, 
namely,  Whitchard,  the  owner  of  the  land 
upon  which  the  trespass  was  alleged  to  have 
been  committed.  From  his  testimony  the  fol- 
lowing appeared:  He  was  the  owner  of  a 
five-acre  tract  of  land,  cultivated  and  known 
as  "tract  number  1196."  Several  months 
before  the  alleged  offense  the  witness  hired 
the  wife  of  the  accused,  who  worked  for  him* 
as  a  farm  hand,  and  rented  to  her  a  shanty 
located  on  the  west  side  of  the  tract  known 
as  1196.  Some  time  in  the  spring  of  the 
year  the  accused  was  forbidden  by  the  land- 
I  lord  to  go  upon  the  five-acre  tract,  and  in 
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August  be  was  seen  In  the  yard,  within  about 
10  feet  of  the  house  where  his  wife  lived. 
There  was  a  road  leading  from  the  house 
out  to  the  public  road,  but  the  accused  was 
never  seen  on  any  portion  of  this  tract  ex- 
cept in  the  yard  near  the  house.  The  ac- 
cused and  his  wife  had  separated  some  time 
before  he  was  seen  in  the  yard.  The  yard 
in  which  the  accused  was  seen  extended 
about  10  or  12  feet  in  width  around  the 
house,  and  this  yard  was  not  in  cultivation. 
The  five-acre  tract  was  cultivated  land, 
but  seems  not  to  have  been  inclosed.  Upon 
this  state  of  facts  the  accused  was  convicted, 
and  his  motion  for  new  trial  overruled. 

[1]  1.  There  was  no  merit  in  the  demurrer. 
The  land  upon  which  the  trespass  was  al- 
leged to  have  been  committed  was  sufficiently 
identified  in  the  accusation.  The  allegation 
is  that  the  accused  entered  upon  that  part 
of  lot  No.  91  in  a  given  district  and  county, 
Icnown  as  five-acre  tract  No.  1196,  the  same 
being  a  cultivated  field.  It  was  not  necessary 
to  describe  in  the  accusation  the  particular 
spot  where  the  accused  was  seen  on  the  five- 
acre  tract,  and  the  allegation  that  the  tract 
was  known  as  tract  No.  1196  sufficiently 
identified  the  field.  If  it  had  been  described 
as  the  "Jones  field"  or  the  "Emerson  field," 
or  the  like,  this  would  have  been  sufficient 
Johnson  v.  McKay,  119  Ga.  196,  45  S.  E.  992, 
100  Am.  St  Rep.  166. 

[2-4]  2-4.  We  do  not  think  the  evidence 
was  sufficient  to  authorize  the  conviction. 
In  the  first  place,  the  accused  was  not  shown 
to  have  entered  upon  any  Inclosed  or  culti- 
vated land.  Penal  laws  are  strictly  construed; 
and,  where  the  land  is  not  inclosed,  it 
must  appear  that  the  accused  went  upon  or 
passed  over  land  which  either  was  at  the 
time  actually  in  cultivation  or  which  had 
been  used  for  growing  crops,  and  the  owner 
intended  to  so  devote  it  again  to  such  use 
in  due  season.  Bryce  v.  State,  113  Ga.  705, 
39  S.  E.  282.  In  this  case  the  accused  was 
on- an  uninclosed  yard  which  had  never  been 
in  cultivation,  and  it  was  not  shown  that  he 
did  not  reach  the  yard  by  means  of  the  road 
which  extended  from  it  But,  aside  from 
this,  the  conviction  was  wholly  unauthoriz- 
ed. The  house  and  yard  were  in  the  posses- 
sion of  the  wife  of  the  accused  as  a  tenant 
of  the  owner.  She  had  sufficient  dominion 
and  control  over  the  premises  to  forbid  a 
trespass  by  another.  Bryce  v.  State,  supra. 
One  entitled  to  the  possession  of  land  is  for 
the  time  being  entitled  to  the  undisturbed 
enjoyment  of  such  right,  regardless  of  who 
is  the  true  owner.  Wiggins  v.  State,  119  Ga. 
216,  46  S.  E.  86.  In  the  absence  of  a  special 
contract,  the  landlord  has  no  right  to  for- 
bid a  person  to  go  upon  the  premises  in  the 
possession  of  a  tenant  by  the  latter's  per- 
mission and  for  a  lawful  purpose.  The  ten- 
ant has  the  right  to  select  his  own  guests. 


and  have  them  come  upon  the  rented  item- 
ises for  a  proper  purpose  at  such  times  as 
may  suit  the  convenience  of  the  tenant  and 
the  guest  The  right  to  the  undisturbed  en- 
joyment of  the  rented  premises  necessarily 
carries  with  it  freedom  from  the  dictation 
of  the  landlord  in  reference  to  the  personnel 
of  the  tenant's  guests.  The  statute  mi^t  be 
strictly  construed  in  the  light  of  this  well- 
recognized  principle  of  law.  Where  th€f  land 
is  in  the  possession  of  the  owner,  either  ac- 
tually or  constructively,  he  can  forbid  a  tres- 
pass upon  it  But,  where  he  has  surrendered 
possession  to  another,  "the  person  entitled 
to  the  possession  for  the  time  being"  has 
the  exclusive  right  to  say  who  shall  come 
upon  the  premises  for  a  lawful  purpose. 
Furthermore,  it  appears  that  the  accused 
went  upon  the  rented  premises  for  the  pur- 
pose of  paying  a  visit  to  his  wife,  and  with 
her  permission,  so  far  as  the  evidence  dis- 
closed. We  are  unwilling  to  hold  that  one 
who  has  rented  a  house  to  a  man's  wife 
can  lawfully  forbid  the  husband  to  visit 
her  at  any  time  when  it  suits  their  conven- 
ience. It  does  not  appear  that  the  field  was 
rented  to  the  wife,  but  it  does  affirmatively 
appear  that  the  house  was  so  rented;  and, 
of  course,  this  carried  with  it  the  right  to 
use  so  much  of  the  yard  as  was  necessary 
for  the  undisturbed  enjoyment  of  the  rented 
premises.  The  fact  that  the  husband  and  the 
wife  had  been  living  separate  and  apart 
makes  no  dilference.  The  law  encourages 
reconciliation,  and  will  be  slow  to  approve 
any  conduct  or  act  of  a  third  person  which 
is  designed  to  prevent  a  husband  and  wife 
from  living  together.  By  the  landlord's  own 
admissions  in  this  case,  it  seems  to  have  been 
his  purpose  to  keep  the  husband  and  wife 
separate  and  apart  in  order  that  he  might 
obtain  the  benefit  of  the  wife's  labor.  This 
conduct  of  the  landlord  was  wholly  unjusti- 
fiable, and  the  conviction  of  the  accused  can- 
not be  sustained. 

[5]  There  are  several  special  grounds  In 
the  motion  for  new  trial,  some  of  which  are 
disposed  of  in  the  foregoing  discussion.  It 
was  improper  to  permit  the  landlord  to  tes- 
tify that  the  accused  had  been  making 
trouble  among  his  hands.  This  was  entire- 
ly irrelevant  to  any  issue  involved  in  the 
case. 

[6]  While  not  entirely  appropriate,  it  was 
not  reversible  error  for  the  judge  to  instruct 
the  jury  in  reference  to  reconciling  confiicts 
in  the  testimony  of  witnesses.  In  view  of 
the  fact  that  there  was  but  one  witness 
sworn  in  the  case,  this  instruction  was  not 
altogether  proper,  but  was  harmless.  No 
instruction  upon  the  law  of  circumstantial 
evidence  was  required.  All  the  evidence  in 
reference  to  the  material  issues  in  the  case 
was  direct  and  positive^ 

Judgment  reversed. 
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CiZ  Ga.  App.  551) 

SIMMS  T.  STATE.     (No.  4,026.) 
(Court  of  Appeals  of  Georgia.     April  2,  1913.) 

(Syllabus  by  the  Court.) 

Arson  (§  37*)  —  Criminal  Law  (§  535*)  — 
Evidence  —  Confession  —  Corroboration 
—Corpus  Delicti. 

Where  a  house  is  destroyed  by  fire,  the 
law  implies  that  the  burning  was  the  result  of 
either  accident  or  providential  cause,  rather 
than  of  criminal  design.  A  confession  alone 
will  not  authorize  a  conviction;  the  corpus  de- 
licti must  be  proved  aliunde  the  confession. 
Where  the  evidence  is  not  euflBcient  to  over- 
come the  legal  presumption  that  the  burning 
was  accidental,  a  conviction  of  arson  is  unau- 
thorized. 

[Ed.  Note.— For  other  cases,  see  Arson.  Cent. 
Dig.  §§71-73;  Dec.  Dig.  §  37;*  Criminal  Law, 
Cent.  Dig.  §§  1225,  1226;    Dec.  Dig.  §  535.*! 

E2rror  from  Superior  Court,  Madison  Coun- 
ty;   D.  W.  Meadow,  Judge. 

Willie  Sinims  was  convicted  of  arson,  and 
brings  error.    Reversed. 

John  E.  Grordon,  of  Danlelsville,  and  W. 
M.  Smith  and  Geo.  C.  Thomas,  both  of  Ath- 
ens, for  plaintiff  in  error.  Tlios.  J.  Brown, 
Sol.  Gen.,  of  Elberton,  for  the  State. 

POTTLB,  J.  The  accused  was  convicted 
of  arson,  and  excepted  to  the  overruling  of 
his  motion  for  a  new  trial.  The  principal 
contention  made  by  his  counsel  in  this  court 
is  that  there  was  no  proof  of  the  corpus  de- 
licti. 

In  an  arson  case  the  corpus  delicti  consists 
of  the  burning  of  the  house  by  some  crim- 
inal agency.  West  v.  State,  6  Ga.  App.  105, 
64  S.  £7.  130.  There  was  proof  of  a  confes- 
sion, but  it  is  well  settled  that  the  corpus 
delicti  must  be  proved  aliunde  the  confes- 
sion. West  V.  State,  supra;  Huey  v.  State, 
7  Ga.  App.  398,  66  S.  E.  1023;  Bines  v.  State, 
118  Ga.  320,  45  S.  B.  376,  68  L.  R.  A.  33. 
The  presumption  is  that  the  burning  was  the 
result  of  either  accident  or  some  providen- 
tial cause,  rather  than  of  some  criminal  de- 
sign. Where  circumstantial  evidence  is  re- 
lied on  to  overcome  this  presumption,  it  must 
be  sufficient  to  exclude  every  other  reason- 
able hypothesis  than  that  tbe  house  was  fe- 
loniously burned.  The  circumstances  relied 
on  In  tMs  case  are  entirely  too  inconclusive. 
There  is  no  evidence  sufficient  to  overcome 
the  presumption  that  the  burning  was  ac- 
cidental. This  being  so,  the  evidence  was 
not  sufficient  to  authorize  the  conviction. 

Judgment  reversed. 


01  Ga.  App.  661) 

WALTON  v.  STATE.     (No.  4,624.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(Syllabus  by  the  Court.) 
1.  Cbiminai*  Law  (|  828*)  —  Instbtjctions — 

iKPEAOHMENT. 

As  repeatedly  held  by  this  court  and  the 
Supreme  Court,  an  omission  to  charge  on  the 
subject  of  the  impeachment  of  witnesses,  in  the 


absence  of  a  written  request  to  do  so.  Is  not 
snch  an  error  as  toi  require  the  grant  oi  a  new 
trial.  Craig  v.  State,  9  Ga.  App.  234,  70  S.  E. 
974;  McCrary  v.  State,  137  Ga.  784,  74  S.  E. 
536. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2007;  Dec.  Dig.  {  828.*] 

2.  Verdict  Supported  by  Evidence. 
The  evidence  supports  the  verdict. 

Error  from  City  (3ourt  of  Lexington;  Joel 
Cloud,  Judge. 

Charlie  Walton  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

E.  P.  ShuU  and  Paul  Brown,  both  of  Lex- 
ington, for  plaintiff  in  error.  Hamilton  Mc- 
Whorter,  Jr.,  SoL,  t>f  Lexington,  for  the 
State. 

HILL,  G.  J.    Judgment  affirmed. 


(12  Qa.  App.  664) 

FREEMAN  v.  CITY  OF  ATLANTA. 
(No.  4,674.) 

(Court  of  Appeals  of  Georgia.     April  2,  1013.) 
(Syllabus  by  the  Court,) 


Cbeminal  Law  (§§  603,  1166*)  —  Harmless 
Error  —  Refusal  of  Continuance  — Ab- 
sence OF  Witnesses. 

A  refusal  to  grant  a  continaance,  in  order 
to  procure  the  presence  of  an  absent  witness  for 
the  purpose  of  impeaching  an  adverse  witness, 
will  not,  generally,  be  held  to  have  been  an 
abuse  of  discretion.,  when  the  judgment  com- 
plained of  was  fully  authorized  by  evidence 
ather  than  the  testimony  of  the  witness  whom 
it  is  sought  to  impeach.  Especially  was  there 
no  abuse  of  discretion  in  the  present  cajse,  one 
postponement  having  already  been  granted  to 
enable  the  accused  to  procure  additional  evi- 
dence, and  the  only  showing  for  a  further  post- 
ponement being  the  statement  of  counsel  that 
he  and  his  client  had  information  that  certain 
persons  who  were  absent  from  the  city  would 
testify  to  the  general  bad  character  of  the  wit- 
ness, and  it  did  not  appear  when  they  would 
return. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1348-1361,  3100-3102,  3107- 
3113;   Dec.  Dig.  f|  603,  1166.*! 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Griff  Freeman  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

John  A.  Boykin,  of  Atlanta,  for  plaintiff  in 
error.  Jas.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(12  Oa.  App.  550) 
I^nLLBR  V.  STATE.     (No.  4,618.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(Syllabus  by  the  Court.) 

Labceny  (§  40*)— Evidence— Sufficiency. 

The  undisputed  evidence  being  that  the 
property  described  in  the  accusation  was  stolen 
by  a  person  other  than  the  accused,  who  was 
not  shown  to  have  had  any  connection  with  the 
larceny,  his  conviction  of  that  offense  was  un- 


•For  otner  cases  see  same  topic  and  section  NTJMBBR  In  Dec  Dig.  ft  Am.  Dig-.  Key-No.  Series  &  Rep'r  Indexes 


892 


77  SOUTHBASTBRN  BBPOBTBB 


(Ga. 


authorized,  eyen  though  a  Terdict  finding  him 
guilty  of  receiving  stolen  goods  might  have  been 
warranted. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
C<mt  Dig.  Si  102-126, 160 ;  Dec  Dig.  |  40.*] 

Error  from  City  Oourt  of  Fitzgerald;  B. 
Wall,  Judge. 

Levi  Miller  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

Haygood  &  Cutta,  of  Fitzgerald,  for  plain- 
tiff in  error.  A.  J.  McDonald  and  W.  H. 
Home,  SoL,  both  of  Fitzgerald,  for  tbe  State. 

POTTLE,  J.  The  accused  was  convicted 
of  the  larceny  of  several  sadss  of  oats.  The 
undisputed  evidence  shows  that  the  oats  were 
stolen  by  another  person,  and  were  hauled 
to  the  bam  of  the  accused  in  the  nighttime, 
during  his  absence.  The  accused  claimed 
that  he  contracted  to  buy  the  oats  in  good 
faith,  without  any  Imowledge  that  they  were 
to  be  stolen.  The  circumstances  shown  by 
the  evidence  are  perhaps  sufficient  to  Justify 
the  inference  that,  at  the  time  the  oats  were 
placed  in  the  bam,  the  accused  Imew  they 
had  been  stolen.  There  is,  however,  nothing 
in  the  evidence  to  connect  him  with  the  lar- 
ceny, and,  under  the  decisions  of  the  Supreme 
Court  in  the  cases  of  Minor  v.  State,  58  Ga. 
552,  and  Springer  y.  State,  102  Ga.  447,  30 
S.  E.  971,  he  could  not  be  convicted  of  that 
offense.  The  presumption  of  guilt  arising 
from  the  recent  possession  of  stolen  prop- 
erty, unexplained,  was  overcome  by  uncon- 
tradicted evidence  that  one  other  than  the 
accused  was  the  thief. 

Judgment  reversed. 


(12  Ga.  App.  564) 

JONES  V.  STATE.     (No.  4,675.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  938*)— New  Triad— 
Newlt  Discovered  Evidence  —  Discre- 
tion. 

The  accused  was  convicted  of  selling  in- 
toxicating liquors.  One  of  the  grounds  of  his 
motion  u>r  a  new  trial  is  the  alleged  newbr 
discovered  testimony  of  one  witness;  and, 
in  connection  with  Uiis  ground,  it  was  shown 
that  this  one  witness  was  confined  in  jail  un- 
der sentence  for  an  offense  similar  in  character 
to  that  for  which  the  accused  was  awaiting 
trial,  and  for  which  he  was  subsequently  in- 
dicted and  convicted.  Only  one  witness  made 
affidavit  as  to  the  character  of  the  alleged  new- 
ly discovered  witness.  Eeldy  there  was  no 
abuse  of  discretion  in  overruling  the  motion 
for  a  new  trial  on  this  ground. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  2306-2315,  2317;  Dec  Dig. 
§  98a*l 

2.  Indictment  and  Information  ({  125*)— 
iNTOxiCATiNa  Liquors  (|  223*)— Duplioi- 
IT— Proof. 

The  sale  and  the  manufacture  of  intoxicat- 
ing liquors  may  be  alleged  in  one  count  in  an 
indictment,  and  proof  of  either  crime  charged 
in  such  count  will  be  sufficient  to  support  a 
general  verdict  of  guilty.     McAdams  v.  State, 


9  Ga.  App.  166,  70  S.  E.  893;    Sou.  Bx.  Co. 
V.  State,  1  Ga.  App.  700,  58  S.  B.  67. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  334-400;  Dec 
Dig.  I  125;*    Intoxicating  Liquors,  Cent.  Dig. 


263-274;    Dec  Dig.  §  223.<1 

3.  Intoxicating    Liquors    (f    224*)— Crim- 
inal Prosecution— Burden  of  Proof. 

The  objections  made  to  the  charge  of  the 
court  as  to  the  inference  to  be  drawn  where 
one  receives  money  for  whisky  and  shortly 
thereafter  delivers  the  whislcy  to  the  person 
from  whom  the  money  was  received,  and  the 
burden  cast  upon  him  to  rebut  this  inference, 
are  without  merit.  The  charge  on  tliis  subject 
was  in  accordance  with  the  repeated  rulings 
of  the  Supreme  Court,  and  of  this  court,  that 
evidence  that  the  accused  received  money  for 
the  purchase  of  whisky,  and  shortly  thereafter 
returned  and  gave  the  whislcy  to  the  party 
from  whom  the  money  was  received,  makes  a 
prima  facie  case  'of  guilt,  and  casts  upon  the 
accused  the  burden  of  showin(|[  where,  how, 
and  from  whom  he  receiVed  the  liquor,  and  that 
in  the  transaction  he  was  acting  as  the  agent 
of  the  purchaser,  and  was  in  no  wise  interest- 
ed in  the  sale  of  the  liquor.  Shaw  v.  State,  3 
Ga.  App.  607,  60  S.  E.  326,  and  cases  there 
cited;  McGovem  v.  State,  11  Go.  App.  267, 
74  S.  E.  1101;  Highsmith  v.  City  of  Way  cross, 
7  Go.  App.  611,  67  S.  B.  677.  and  cit, 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  §§  275-281;  Dec.  Dig. 
S  224.*! 

4.  Verdict  Sustained. 

No  error  of  law  appears,  and  the  verdict 
is  supported  by  the  evidence. 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  Price  Edwards,  Judge. 

Dan  Jones  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  be  brings  er- 
ror.    Affirmed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  in 
error.  J.  R.  Hutclieson,  Sol.  Gen.,  of  Doug- 
lasville,  for  the  State. 

HILL^  C.  J.    Judgment  affirmed. 


(12  Oa.  App.  562) 
AVERY  v.  STATE.     (No.  4,654.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(ByUabuM  hy  the  Ooutt.) 

1.  Adultery  (J  14*)— Proof— Evidence. 

Even  though  the  woman  with  whom  an  act 
of  adultery  is  alleged  to  have  taken  place  tes- 
tifies that  the  accused  had  carnal  knowledge  of 
her  person  forcibly  and  against  her  will,  a  ver- 
dict finding  the  accused  guilty  of  adultery  and 
fornication,  under  an  accusation  charging  that 
offense,  will  not  be  set  aside,  if  the  jury  are 
authorized  to  infer,  from  all  the  circumstances 
surrounding  the  transaction,  that  the  woman 
consented. 

[Eid.    Note.— For   other  cases,    see    Adnlteiy* 
Cent  Dig.  {{  27,  81.  32 ;   Dec.  Dig.  f  14.*] 

2.  Adultery  (§  14*)— Proof— EJvidence. 

The  presence  in  an  adjoining  room  of  a 
woman  who  was  the  aunt  of  the  female  and  the 
wife  of  the  accused,  failure  to  make  outcry, 
repetition  of  the  sexual  act  at  the  same  place 
and  under  the  same  circumstances,  failure  to 
make  complaint  and  the  birth  of  a  child  in  due 
season,  were  all  circumstances  tending  to  nega- 
tive the  claim  of  the  female  that  the  offense 
was  rape. 

[Ed.    Note.— IH>r  other   cases,    see    Adultery^ 
Cent  Dig.  §§  27,  31,  32;    Dec  Dig.  §  14*1 
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3.  ADUI.TBBT  (§  16*)— INBTBUCTIOW. 

The  court  havinc  distinctly  inBtracted  the 
Inry  that  the  accused  oould  not  be  conyicted  if 
his  offense  was  rape,  or  if  the  female  did  not 
consent,  it  is  not  reversible  error  that  in  one 
part  of  the  charge  the  jury  were  instructed  that 
the  accused  could  be  connoted  if  it  was  shown 
that  he  had  sexual  intercourse  with  the  woman, 
adding,  in  the  same  connection,  that  he  could 
not  be  convicted  if  the  evidence  showed  he  was 
guilty  of  a  different  crime  from  that  charged 
in  the  accusation.  Taken  all  together,  this  was 
equivalent  to  an  instruction  that  the  accused 
must  be  shown  to  have  been  guilty  of  the  of- 
fense alleged  in  the  accusation. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  §|  84-36;    Dec  Dig.  §  15.*] 

4.  Adultery  (8  16*)— Instbuction— "Rape." 

Rape  being  carnal  knowledge  of  a  female 
forcibly  and  against  her  will,  it  was  not  error 
to  charge:  "There  can  be  no  rape  if  there  was 
any  kind  of  consent  of  the  woman;  the  whole 
transaction  from  beginning  to  end  must  be  forci- 
ble and  against  her  will.  I  charge  you  that,  if 
the  woman  gave  any  kind  of  consent,  it  would 
not  be  rape.  It  matters  not  how  that  consent 
was  obtamed,  or  how  reluctantly  that  consent 
might  have  been  given,  if  there  was  the  least 
part  of  consent  on  the  part  of  the  woman  dur- 
ing the  transaction,  then  a  person  charged  with 
rape  could  not  be  convicted  of  rape."  Nor  did 
the  trial  judge,  by  the  use  of  the  words,  "any 
kind  of  consent,**  or  the  words,  "it  matters  not 
how  the  consent  was  obtained,'*  unduly  limit  the 
consent  necessary  to  make  out  the  offense  charg- 
ed in  the  accusation. 

[lid.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  {§  34-36 ;   Dec.  Dig.  {  15.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  5919-5925;    lol.  8,  p.  7778.] 

6.  C&iHiNAL   Law   (§  1172*)— Harmlxss  Eb- 

BOB— Instruction. 

Even  if  the  evidence  would  not  have  author- 
ized a  finding  that  the  accused  was  guilty  of 
rape,  it  was  not  error  of  which  he  can  complain 
that  the  jury  were  instructed  to  acquit  if  they 
believed  the  offense  to  have  been  rape. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  3128,  3154-3157,  3159-3163, 
3169;    Dec  Dig.  S  1172.*] 

d.  Adultsbt  (§  1*)  —  Instbuotion  —  "Con- 
sent." 

It  was  not  error  to  charge  that,  to  make 
out  the  offense  of  adultery  and  fornication,  there 
must  be  "consent  or  acquiescence"  on  the  part 
of  the  woman.  This  was  equivalent  to  stftting 
that  either  express  or  implied  consent  would  be 
■afficient.  "Consent**  may  be  implied  from  si- 
lence and  failure  to  object 

[E^.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  §§  1-4;    Dec.  Dig.  |  !.♦ 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1437-1441 ;   voL  8,  p.  7612.] 

Russell,  J.,  dissenting. 

Error  from  Superior  Court,  Fayette  Comi- 
ty;   R.  T.  Daniel,  Judge. 

J.  H.  Avery  was  convicted  of  adultery,  and 
he  brings  error.    Affirmed. 

J.  W.  Culpepper,  of  F^yettevllle,  for  plain- 
tiff in  error.  E.  M.  Owen,  Sol.  Gen.,  of  Zebu- 
lon»  and  J.  W.  Wise,  of  Fayettevllle,  for  the 
State. 

POTTLE,  J.    Judgment  affirmed. 

RUSSELL,  J.,  dissents. 


(12  Ga.  App.  671) 
HALL  V.  STATE.    (No.  4,687.) 
(Court  of  Appeals  of  Georgia.    April  2,  1913.) 

(SyUahuM  hy  the  Court.) 

1.  Gaming  (§  98*)  —  SuFFicisifCT  of  Evi- 
dence. 

Proof  that  one  accused  of  gambling  was 
seen  in  a  party  of  four  sitting  in  a  circle  on  the 
floor,  that  one  of  the  party  was  heard  to  tell 
another  to  put  down  a  half  dollar,  that  all 
fled  upon  the  approach  of  an  arresting  officer, 
and  that  a  pile  of  cards  and  money  were  found 
on  the  floor  in  front  of  the  place  where  the  ac- 
cused had  been  sitting,  autnorizes  his  convic- 
tion, notwithstanding  toe  absence  of  direct  evi- 
dence that  he  was  seen  "to  pick  up  or  put 
down  a  card,*'  or  *'put  down  any  money  or  pic^ 
uD  any  money.'*  In  GriflSn  v.  State,  2  Ga.  App. 
534^  58  S.  El  781,  the  accused  was  ngt  con- 
nected either  with  the  cards  or  the  money; 
whereas,  in  the  present  case,  both  were  found 
immediately  in  front  of  where  he  had  been  sit- 
ting. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  S§  291-297 ;   Dec.  IMg.  |  9a*] 

2.  Direct  and  Cibcumstantial  Evidence. 

The  guilt  of  the  accused  rested*  partly 
upon  direct  and  partly  upon  circumstantial  evi- 
dence. There  was  direct  evidence  that  he  was 
present  and  had  the  opportunity  to  play,  and 
circumstantial  evidence  that  he  was  a  i>artic- 
ipant  in  the  game. 

3.  Criminal  Law  (§  789*)  —  Instruction  — 
Reasonable  Doubt. 

It  is  not  error  to  fail  to  attempt  a  defini- 
tion of  the  words  "reasonable  doubt.  Thigpen 
V.  State,  11  Ga.  App.  846,  76  S.  E.  596 ;  Buch- 
anan V.  State,  11  Ga.  App.  756,  76  S.  B.  73. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §$  1846-1849,  1851,  1880, 
1904-1922,  1960,  m7 ;    Dec.  Dig.  §  789.*] 

Error  from  City  Court  of  Statesboro;  H. 
B.  Strange,  Judge. 

Javas  Hall  was  convicted  of  gambling,  and 
he  brings  error.     Affirmed. 

F.  B.  Hunter,  of  Statesboro,  for  plaintiff  ifi 
error.  Fred  T.  Lanier,  Sol.,  of  Statesboro, 
for  the  State. 

POTTLE*  J.    Judgment  affirmed. 


(U  Ga.  App.  6S9) 

STUBBS  ▼.  FOURTH  NAT.  BANK  OF 
MACON.  (No.  4.662.) 

(Court  of  Appeals  of  Georgia.    April  2^  1918.) 

(8yllahu9  hy  the  Court,) 
1.  Bills  and  Notes  (S  123*)— EtZECUTOBs  and 

AdMINISTBATOBS  (§  437*)— PUEADINO  (|  46*) 

— SioNATUBx  —  Petition— Exemption  wbou 

Suit. 

A  promissory  note,  sijnied  "Claude  M. 
Stubbs,  Administrator  of  Estate  of  F.  B. 
Stubbs,'*  is  a  personal  obligation  of  Claude  M. 
Stubbs ;  the  words  "Administrator,"  etc.,  being 
descriptio  person©.  Civil  Code  1910,  §  5690; 
Cleaveland  v.  Stewart,  3  Ga.  283 ;  Harrison  ▼. 
McClelland.  57  Ga.  531 ;  Candler  v.  De  Give, 
133  Ga.  48^,  66  S.  E.  244 ;  Kennedy  v.  Gelden, 
7  Ga.  App.  241,  66  S.  E.  620. 

(a)  A  suit  against  "Claude  M.  Stubbs,  Admin- 
istrator of  B2Btate  of  F.  B.  Stubbs,*'  on  a  note 
so  signed,  was  a  suit  against  him  as  an  individ- 
ual, and  not  as  administrator  of  the  estate  of  P. 
B.  Stubbs,  and  the  petition  was  not  subject  to 
demurrer  on  the  ground  that  its  "allegations  are 


•For  otber  cases  see  same  topic  and  ■ectlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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legally  duplicitous,  ambiguous,  and  equivocal,  in 
that  they  fail  to  allege  whether  said  suit  is 
against  the  defendant,  Claude  ^.  Stubbs,  as 
administrator  of  the  estate  of  F.  B.  Stubbs,  or 
against  said  Claude  M.  Stubbs  individually.*' 

(b)  The  note  not  being  a  contract  of  the  dece- 
dent, F.  W.  Stubbs,  the  statutory  exemption 
from  suit  allowed  an  administrator  was  not  ap- 
plicable.   Civil  Code  1910,  §  4015. 

[E)d.  Note.— B\)r  other  cases,  see  Bills  and 
Notes.  Cent.  Ddg.  §§  260-267,  1303;  Dec.  Dig. 
I  123;*  EiXecutors  and  Administrators,  Cent. 
Dig.  H  1729-1761,  1764;  Dec.  Dig.  |  437;* 
Pleading.  CentDig.  88 101-103;  Dec.Dig.  8  46.*] 

2.  Bills  and  Notes  (|8  342,  343*)  —  Bona 
Fide  Purchaser  —  Notice  —  Considera- 
tion—Negotiability. 

The  language,  "Claude  M.  Stubbs,  Admin- 
istrator of  Estate  of  F.  B.  Stubbs,"  was  not 
sufficient  to  put  the  purchaser  of  the  note  so 
signed  on  inquiry  for  the  purpose  of  finding  out 
whether  the  note  was  the  personal  obligation  of 
Claude  M.  Stubbs.  or  was  an  obligation  of 
Claude  Bi.  Stubbs  as  administrator  of  the  estate 
of  F.  B.  Stubbs ;  nor  was  it  sufficient  to  bring 
into  question  the  real  consideration  of  the  note, 
or  to  impose  upon  a  purchaser  before  maturity 
any  duty  to  inquire  as  to  what  was  the  consid- 
eration* of  the  note.  But  even  knowledge  of  the 
consideration  of  a  note  is  not  notice  that  the 
consideration  has  failed,  and  where  the  consid- 
eration is  expressed  in  the  note,  unless  it  ap- 
pears to  be  illegal  and  immoral,  this  fact  does 
not  affect  the  note  as  a  negotiable  instrument. 
Brooljs  V.  irioyd,  12  Ga.  App.  — ,  77  S.  B.  877« 
decided  March  18,  1913;  Simmons  v.  Council,  5< 
Ga.  App.  386,  63  S.  E.  238;  Bank  of  Vidalia 
V.  Greene,  12  Ga.  App.  — ,  76  S.  E.  795 ;  How- 
ard V.  Simpkins,  70  Ga.  322 ;  Hudson  v.  Best, 
104  Ga.  131,  30  S.  E.  688;  Johnson  County 
Bank  v.  Roberts,  125  Ga.  41,  53  S.  E.  808. 

[E3d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  830-841,  853-855,  864, 
865 ;    Dec.  Dig.  §8  342,  343.*] 

3.  Bills  and  Notes  (8  357*)— Bona  Fide 
Purchaser— Holder  as  Collateral  Secu- 
rity—Presumption. 

The  holder  of  a  note  as  collateral  security 
for  a  debt  stands  upon  the  same  footing  as  a 
purchaser.  Civil  Code  1910,  §  4289.  And  the 
holder  of  a  note  as  collateral  security  is  pre- 
sumed to  be  such  bona  fide  and  for  value,  and 
the  burden  of  rebutting  this  presumption  is  up- 
on the  defendant    Civil  Code  1910,  §  4288. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  88  909-912,  961 ;  Dec.  Dig.  8 
357.*] 

4k  Bills  and  Notes  (8  373*)  —  Holder  as 
Collateral— "Fraud  in  Procurement." 
"Fraud  in  procurement"  of  a  note  (Civil 
Code,  8  4288)  means  fraud  by  the  holder  in  pro- 
curing the  note,  and  not  fraud  in  the  original 
contract.  Ilarrell  v.  National  Bank  of  Com- 
merce, 128  Ga.  504,  57  S.  E.  869. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §8  966-970;  Dec  Dig.  8 
373.*] 


6.  Corporations  (§  414*)— Officers— LiabiI/- 
ITT  OF  Corporation— BILLS  and  Notes. 
Where  a  corporation  holds  out  a  person  as 
its  ofScer,  it  is  bound  by  acts  apparently  with- 
in the  scope  of  his  authority,  notwithstanding 
a  by-law  or  other  limitation  upon  the  power 
of  the  officer,  not  known  to  a  person  'dealing 
with  him  as  such  officer.  Johnson  v.  Waxel- 
baum,  1  Ga.  App.  511,  58  S.  E.  56.  Under  this 
rule,  a  note  made  payable  to  the  order  of  a 
named  corporation,  indorsed  in  the  name  of  the 
corporation  by  its  secretary  and  treasurer,  is 
sufficient  to  transfer  the  title  to  the  note,  in 
the  absence  of  notice  by  the  indorser  that  the 
secretary   and    treasurer   had   no    authority    to 


make  the  Indorsement  and  transfer  for  the  cor- 
poration. 

[Eid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  18  1640-1046;  Dee.  Dig.  8  414.*] 

6.  Direction  of  Verdict  Sustained. 

The  foregoing  rules  of  law,  applied  to  the 
evidence,  demanded  the  verdict  for  the  plaintiff 
as  directed. 

EJrror  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  the  Fourth  National  Bank  of 
Macon  against  C.  M.  Stubbs.  Judgment  for 
plaintiff  on  a  directed  verdict,  and  defendant 
brings  error.    Affirmed. 

Hatcher  &  Smith  and  Walter  T.  Johnson, 
all  of  Macon,  for  plaintiff  in  error.  Harde- 
man, Jones,  Callaway  &  Johnston,  of  Macon, 
for  defendant  in  error. 

HILL,  0.  J.    Judgment  affirmed. 


(72  W.  Va.  174) 

PARR  et  aL  ▼.  BLUE  RIDGB  COAL 

CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,  1013.) 

(Syllalus  hy  the  Court,} 

1.  Corporations   (§   557*)—In8olvenct— Ap- 
pointment OF  Receiver. 

The  facts  alleged  in  the  bill  in  this  case 
justified  the  appointment  of  a  special  receiver 
of  the  defendant  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  2227,  2228»  2230-2236 ;  Dec  Dig. 
S  557.*] 

2.  Corporations  (|  553*)— Insolvency— Spe- 
cial Receiver. 

Whenever  a  corporation  has  become  so 
hopelessly  insolvent  that  it  cannot  longer  con- 
tinue in  business  and  plaintiffs*  rights  will  suf- 
fer by  depreciation  and  loss,  arising  from  forc- 
ed sales  and  Large  costs  incurred  in  multiplicity 
of  suits  by  creditors,  good  cause  is  shown,  un- 
der section  58^  chapter  53,  Code  1906,  for  the 
appointment  of  a  special  receiver  of  its  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Cdrporations, 
Cent  Dig.  f §  2201-2216 ;   Dec  Dig.  |  553.*1 

3.  Corporations  (§   549*)— Insolvency— R«- 
ceivership— Forfeiture  of  Lease. 

When  a  court  of  equity  has  in  such  case 
appointed  a  special  receiver  of  the  property  of 
an  insolvent  mining  corporation,  and  is  proceed- 
ing to  wind  up  its  affairs,  it  may  in  the  inter- 
est of  other  creditors  properly  enjoin  the  les- 
sors of  a  mining  lease  from  forfeiting  and  re- 
entering the  leased  premises,  for  mere  breach  of 
the  covenant  therein  to  pay  rents  and  royalties 
and  require  them  to  accept  payment  out  of  the 
proceeds  of  the  sale  of  the  property  and  plant 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fS  2187-2189,  2229;  Dec  Di^.  { 
549.*] 

Appeal  from  Oircait  Court,  Harrison  Ooim- 
ty. 

Bill  by  Charles  S.  Parr  and  others  against 
the  Blue  Ridge  Coal  Company  and  others. 
Decree  for  plaintiffs,  and  S.  B.  Grlflin  and 
Ldllie  M.  Griffin  appeal.    Affirmed. 
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John  Bassel  and  Homer  Strosnlder,  both 
of  Clarksburg,  for  appellants.  Philip  P. 
Steptoe  and  George  M.  Hoffheimer,  both  of 
Clarksburg  for  appellees 

MILLBR»  J.  Plalntifits  Parr  and  Thomp- 
son, creditors  and  stockholders,  as  "well  as 
directors  of  defendant  company,  filed  their 
bill  in  the  circuit  court,  against  Blue  Ridge 
Coal  Company,  a  corporation,  Sheridan  R. 
Griffin,  Lillle  M.  Griffin,  Philip  P.  Steptoe, 
trustee,  and  others,  and'  obtained  the  appoint- 
ment of  a  special  receiver,  and  a  temporary 
Injunction  restraining  Griffin  and  wife  from 
declaring  a  forfeiture  of  the  lease  of  the  coal 
underlying  a  tract  of  69.6  acres,  executed  by 
them  June  17,  1907,  to  Isham  Keith  and 
Wilfred  D.  Wamsley,  and  then  owned  and 
held  by  defendant  company.  The  appeal 
from  the  order  appointing  the  special  receiver, 
allowed  on  the  petition  of  Griffin  and  wife, 
was  on  motion  of  plaintiffs  subsequently 
dismissed,  and  it  is  conceded  that  the  only 
subject  left  for  consideration  is  the  appeal 
from  so  much  of  the  order  of  January  31, 
1912,  as  denied  the  motion  of  appellants  to 
dissolve  the  injunction  awarded  on  December 
20,  1911. 

Justification  for  the  injunction  and  for 
denying  appellants'  motion  to  dissolve  it 
must  be  found  in  the  objects  and  purposes 
of  the  suit  as  disclosed  by  the  bill.  The 
sufficiency  of  the  bill  has  been  challenged  by 
demurrer  and  answer  of  Griffin  and  wife. 
As  to  defendant  company  and  all  other  de- 
fendants the  bill  stands  uncontroverted. 

The  substantial  averments  of  the  bill  are; 
that  the  Blue  Ridge  Coal  Company  is  a 
corporation,  under  the  laws  of  West  Virginia; 
that  plaintiffs  Parr  and  Thompson,  and 
Helen  Q.  Thompson,  Luna  A.  Parr,  and 
Wilfred  D.  Wamsley,  are  all  its  stockholders; 
that  said  company  is  owner  by  assignment 
of  said  coal  lease ;  that  said  lease  was  upon 
a  royalty  of  fifteen  cents  per  ton  for  each 
and  every  ton  of  twenty-two  hundred  and 
forty  pounds  of  coal,  run  of  mine,  mined, 
and  a  minimum  monthly  royalty  after  the 
first  year  of  $500.00  per  month,  or  $6,000.00 
per  annum,  which  sum  or  sums  by  the  terms 
of  the  lease  constitute  a  first  lien  upon  the 
leasehold  estate  and  all  equipment  and  other 
improvements  placed  thereon;  that  a  further 
provision  of  the  lease  is  that  upon  the  failure 
of  the  lessees  to  pay  said  royalties,  or  to 
otherwise  observe  the  covenants  and  condi- 
tions thereof  the  lessors  shall  have  the  right 
at  their  election,  after  thirty  days  notice  in 
writing  to  the  lessees,  to  declare  said  con- 
tract terminated  and  at  an  end,  and  without 
further  notice  or  legal  proceedings  to  re-enter 
upon  the  demised  premises  and  to  take  full 
and  complete  possession  thereof,  and  also  of 
all  buildings,  structures,  tipples,  tracts  or 
other  improvements  placed   thereon  by   the 


It  is  further  alleged  that  after  so  acquir- 


ing said  lease  defendant  company  had  enter- 
ed thereon,  and  on  an  adjoining  lot  acquired 
in  fee,  and  had  erected  and  installed  a  large 
mining  plant,  and  for  some  time  continued 
to  operate  the  same  and  to  pay  rentals  to 
the  lessors,  but  that  during  the  two  years 
preceding  the  filing  of  the  bill,  owing  to  low 
prices  of  coal  and  the  conditions  of  the 
market,  it  had  been  impossible  to  produce 
coal  at  a  profit,  and  that  the  plant  bad  been 
operated  only  at  intervals  and  at  consider- 
able loss,  by  reason .  of  which  and  the  con- 
sequent depreciation  in  the  value  of  the  prop- 
erty, the  defendant  company  had  become 
utterly  insolvent  and  unable  to  pay  its  debts; 
that  tn  order  to  assist  the  company  in  en- 
deavoring to  tide  over  its  difficulties  plaintiffs 
had  been  compelled  to  personally  pay  numer- 
ous installments  of  royalties  due  the  lessors 
as  well  as  other  debts,  and  to  otherwise  loan 
their  credit  by  endorsements  of  paper,  and 
to  secure  them  in  all  which  said  company, 
on  February  20,  1911,  had  executed  to  Philip 
P.  Steptoe,  trustee,  a  deed  of  trust  covering 
said  plant  and  property,  said  indebtedness 
and  the  notes,  then  past  due  and  unpaid, 
being  specifically  mentioned  and  described 
and  set  forth  therein. 

It  is  also  alleged  that  besides  the  indebted- 
ness to  plaintiffs,  said  company  is  also  indebt- 
ed to  numerous  other  creditors,  some  of  whom, 
naming  them,  had  acquired  Judgments,  and 
levied  executions  on  the  property  of  the  de- 
fendant company,  and  that  other  suits  and  pro- 
ceedings were  begun  or  threatened;  that  said 
Steptoe,  trustee,  at  their  instance,  had  ad- 
vertised the  said  plant  and  property  to  be 
sold,  under  their  said  deed  of  trust,  on  Janu- 
ary 20,  1912,  but  that  Griffin  and  wife,  the 
lessors,  had  declared  their  purpose  of  forfeit- 
ing said  lease  and  of  re-entry  prior  to  the 
day  of  sale,  and  to  thereby  nullify  and  de- 
stroy plaintiffs*  security,  by  depriving  them  of 
the  chief  asset,  to-wit,  the  leasehold,  upon 
which  they  relied,  and  would  do  so  unless 
restrained  by  injunctive  process,  and  that  by 
reason  thereof  and  by  other  proceedings 
pending  or  threatened  plaintiffs*  security  was 
about  to  be  impaired  or  wholly  destroyed; 
that  the  only  way  in  which  the  interest  of  all 
creditors  could  be  conserved  was  to  maintain 
the  autonomy  of  the  plant  and  property  as 
a  complete  and  going  concern,  else  all  would 
be  disintegrated  and  dissipated,  and  plaintiffs 
and  other  creditors  would  thereby  suffer 
great  loss  and  injury. 

It  is  further  alleged  that  lately  a  fair  offer 
for  a  large  part  of  the  output  of  the  plant 
had  been  made,  which  would  probably  en- 
able the  company  to  operate  the  plant  at  a 
fair  profit,  but  that  it  was  without  money 
or  credit  to  conduct  such  operations,  and 
that  it  would  be  greatly  to  the  advantage  of 
all  concerned  to  maintain  the  property  and 
plant  in  Its  entirety  until  a  sale  thereof  could 
be  made.  The  lien  and  priority  of  the  lessors 
for  the  rents  and  royalties  reserved  is  conced- 
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ed  by  th«  bill,  but  it  is  aUeged  that  said 
property  furnished  ample  security  therefor; 
that  a  declaration  of  forfeiture  would  result 
in  great  hardships  to  plaintiffs  and  other 
creditors  and  would  absolutely  destroy  their 
security;  that  in  the  event  the  court  should 
decide  said  lessors  entitled  to  declare  a 
forfeiture  and  re-entry  pending  the  suit 
plaintiffs  proffered  payment  of  such  royalties, 
at  such  time  and  place  as  the  court  might 
direct  And  the  prayer  of  the  bill  was  for 
the  appointment  of  a  receiver,  for  injunction, 
a  convention  of  creditors,  and  for  a  sale  of 
the  property  and  distribution  of  the  proceeds. 

The  material  allegations  of  the  bill  are 
substantially  admitted  by  the  answer  of  Grif- 
fin and  wife;  but  their  right  of  forfeiture 
and  re-entry  for  the  non-payment  of  rents 
and  royalties  reserved  is  affirmed ;  and  they 
admit  that  before  bill  filed  Sheridan  R.  Grif- 
fin, his  wife  not  Joining  therein,  gave  notice 
in  writing,  of  his  intention  to  exercise  said 
right,  on  and  after  December  18,  1911. 

Respondents  mainly  rely  upon  the  prop- 
osition affirmed  in  their  answer  that  It  was 
error  to  enjoin  them  from  exercising  the 
right  reserved  In  the  contract  to  forfeit 
said  lease  and  re-enter  the  premises,  except 
on  condition  of  requiring  plaintiffs  or  the 
defendant  company  to  pay.  the  rents  and 
royalties  in  arrears.  Right  of  forfeiture 
and  re-entry  for  the  breach  of  other  cov- 
enants is  here  insisted  on,  but  the  notice  of 
forfeiture  does  not  specifically  point  out 
other  covenants  broken,  and  as  we  inter- 
pret both  notice  and  answer  the  claim  of 
right  of  forfeiture  and  re-entry  is  based  sole- 
ly on  the  alleged  breach  of.  the  covenant  to 
pay  royalties. 

As  already  noted  we  have  not  before  us 
for  review  the  order  appointing  the  receiv- 
er. The  sole  question  presented  is,  was  it 
error  to  deny  the  motion  of  appellants  to 
dissolve  the  injunction?  It  is  conceded  that 
before  the  notice  of  forfeiture  and  re-entry 
matured  the  court  had  taken  Jurisdiction 
and  possession  of  the  property  by  its  re- 
ceiver. If  the  bill  was  well  grounded  in 
law  the  injunction  was  merely  ancillary  to 
the  main  object  thereof.  By  dissolving  the 
injunction  and  thereby  permitting  appel- 
lants to  execute  their  declaration  of  for- 
feiture and  re-entry,  would  have  been  to 
withdraw  the  property  from  the  Jurisdic- 
tion of  the  court,  the  subject  matter  of  the 
suit,  and  to  have  deprived  the  creditors  of 
the  benefits  of  their  only  security.  As  ar- 
gued by  counsel  the  motion  to  dissolve  was 
not  conditioned  on  payment  of  the  rents  and 
royalties  in  arrears.  It  was  general,  assert- 
ing absolute  right  of  forfeiture  and  re-entry, 
regardless  of  the  interests  of  others. 

[1-3]  Section  68,  chapter  53,  Code  1906, 
provides,  among  other  things:  "When  a  cor- 
poration expires,  or  is  dissolved  or  before 
its  expiration  or  dissolution,  upon  sufficient 
cause  being  shown  therefor,  such  court  as  is 
mentioned  in  the  preceding  section,  may  on 


application  of  a  creditor  or  stockholder,  ap- 
point one  or  more  persons  to  be  receivers  to 
take  charge  of  and  administer  its  assets; 
and  whether  such  receiver  be  appointed  or 
not,  may  make  such  orders  and  decrees  and 
award  such  injunctions  in  the  cause  as  jus- 
tice and  equity  may  require.**  We  have  re- 
cently held  with  reference  to  this  statute, 
that  good  cause  is  shown  for  the  appoint- 
ment of  a  receiver,  whenever  a  corporation 
has  become  so  hoi>eIessly  insolvent  that 
plaintiffs'  rights  will  suffer  by  depreciation 
and  loss,  arising  from  forced  sales  and 
large  costs  inoirred  in  a  multiplicity  of 
suits  by  creditors;  and  that  although  in- 
solvency may  not  of  itself  be  sufficient, 
nevertheless  good  ground  for  the  appoint- 
ment of  a  recover  of  a  corporation  is  shown 
if  such  appointment  b^  necessary  to  prevent 
impending  depreciation  and  loss  from  in- 
solvency so  hopeless  that  the  corporation 
cannot  continue  longer  in  business. 

The  bill  in  this  case  we  think  shows  good 
cause  under  the  statute,  thus  interpreted,  for 
the  appointment  of  the  receiver.  Plaintiffs 
were  not  mere  contract  creditors.  They 
were  creditors  secured  by  the  deed  of  trust 
to  Steptoe,  trustee,  executed  in  February, 
1911,  months  before  the  alleged  cause  of  for- 
feiture and  re-entry  occurred.  They  had 
the  right  to  charge  the  property  with  their 
debts.  Appellants  were,  themselves,  in  ef- 
fect, beneficiaries  of  that  trust,  for  it  secured 
notes  held  by  them  on  whidi  plaintiffs  were 
sureties,  and  which  trust  covered  property 
other  than  that  covered  by  the  leasehold. 
We  refer  to  the  adjoining  lot  owned  in  fee 
and  covered  by  the  buildings  thereon.  As 
lien  creditors,  therefore,  they  were  in  a  posi- 
tion to  redeem  the  property  from  forfeiture 
even  if  completed  and  entry  made.  It 
would  have  been  very  inequitable,  therefore^ 
to  have  dissolved  the  injunction  and  per- 
mitted forfeiture  and  re-entry,  independen^ 
ly  of  the  statute.  Arents  v.  Blackwell's  Dur- 
ham Tobacco  Co.  (G.  0.)  101  Fed.  338.  In 
such  a  case  as  this  the  equitable  principles 
applied  in  Grumlish  v.  Shenandoah  Valley 
R.  R.  Co.,  28  W.  Va.  623,  Kahle  v.  Long 
Reach  Oil  Co.,  61  W.  Va.  313,  41  S.  B.  233, 
and  Hollins  v.  Brierfield  Coal  &  Iron  Co^ 
150  U.  S.  371,  14  Sup.  Ot  127,  37  h-  Ed.  1113, 
have  application.  What  the  appellants  had 
the  right  mainly  to  insist  upon  was  payment 
of  the  rents  and  royalties  due.  The  right  of 
forfeiture  and  re-entry  was  primarily  by 
way  of  security  fbr  payment  of  rents  and 
royalties^  and  not  that  the  lessors  might  by 
exercising  the  right  s^ze  and  appropriate 
to  their  own  use  the  property  and  plant  of 
the  defendant  company,  and  thereby  to  de- 
prive all  other  creditors  of  their  only  securi- 
ty for  the  payment  of  their  debts.  Having 
taken  Jurisdiction  by  its  receiver  to  wind  up 
the  affairs  of  the  company  and  administer  its 
assets,  the  court  could  brook  no  Interference 
with  its  Jurisdiction  over  the  subject  matter 
of  the  salt  while  thus  in  custodia  legla    In 
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re  Tyler,  149  U.  S.  164,  182,  18  Sup.  Ct  785, 
37  L.  Ed.  689,  this  rule  was  distinctly  ap- 
plied, with  respect  to  the  claim  of  a  taxing 
ofllcer  asserted  against  the  receivership.  In 
Gunning  v.  Sorg.  214  111.  616,  73  N.  E.  870,  it 
was  decided,  that  a  court  of  equity  in  posses- 
sion of  leasehold  property  by  its  receiver, 
even  after  suit  of  unlawful  detainer  by  lessor 
against  lessee,  should  exercise  its  power  to 
determine  the  validity  of  the  claim  of  for- 
feiture asserted  against  the  rdceivershlp.  In 
Fleming  v.  Hotel  Co.,  69  N.  J.  Eq.  715,  61  Atl. 
157,  the  court  denied  the  lessor  possession 
for  forfeiture  accrued  prior  to  the  receiver- 
ship, it  appearing,  as  in  this  case,  that  on  a 
sale  of  the  property  the  receiver  would  be 
enabled  out  of  the  proceeds  of  the  sale  of 
the  property  to  pay  the  rent,  and  required 
him  to  resort  to  that  fund  for  payment  there* 
of.  To  the  same  effect  is  Johnson  v.  Lehigh 
Valley  Traction  Co.  (C.  C.)  130  Fed.  932. 

As  already  indicated,  and  as  fully  argued 
by  counsel,  the  injunction  was  ancillary  to 
the  main  object  of  the  suit  The  object  of 
the  suit  was  the  conservation  and  adminis- 
tration of  the  corporate  property  for  the 
benefit  of  all  creditors,  and  possession,  by 
and  through  the  receiver,  operated  as  a 
restraint  upon  interference  by  anyone  with- 
out permission  of  the  court  The  injunction 
added  little  if  anything  to  the  power  of  the 
court  and  its  recover  over  the  property,  ex- 
cept that  it  stayed  action  by  the  lessors  in 
declaring  a  forfeiture  and  attempt  to  re-en- 
ter. High  on  Receivers,  (4th  Ed.)  sections' 
140  et  seq.,  163  et  seq. ;  Thornton  v.  Wash- 
ington Savings  Bank,  76  Va.  432;  Davis  v. 
Gray,  16  Wall.  208,  21  L.  Ed.  447;  In  re 
Tyler,  supra;  Hltz  t.  Jenks,  185  U.  S.  155 
166,  22  Sup.  Ct  598,  46  K  Ed.  851. 

Elaborate  briefs  have  been  presented  by 
able  and  diligent  counsel  on  the  questions 
whether  there  was  In  fSLCt  cause  or  causes  of 
forfeiture,  and  if  so,  whether  or  not  for- 
feiture had  not  been  waived  by  the  lessors. 
But  as  we  view  the  case  we  think  it  un- 
necessary to  go  into  these  questions.  If 
there  was  right  of  forf^tore  and  re-entry, 
the  remedy  of  appellants,  we  think,  was  not 
by  way  of  motion  to  dissolve  the  injunction 
but  by  application  to  the  court  below  to  re- 
quire the  receiver  to  yield  possession  of  the 
property.  That  such  is  the  proper  practice 
seems  to  be  well  established  by  the  author- 
ities. High  on  Receivers,  (4th  Ed.)  §  139; 
Wiswall  V.  Sampson,  14  How.  52,  65,  14  L. 
Bid.  322;  Krippendorf  v.  Hyde,  110  U.  S.  276, 
283,  4  Sup.  Ct  27,  28  li.  Ed.  145;  Hitz  T. 
Jenks,  supra;  Fleming  v.  Fleming  Hotel 
Co.,  supra;  Henderson  v.  Cftrbondale  Coal 
&  Coke  Co.,  140  U.  S.  25,  11  Sup.  Ct  691,  35 
Ii.Bd.  832. 

Finding  no  error  in  the  decree  overruling 
tbe  motion  of  the  appellants  to  dissolve  the 
injunction,  we  are  of  opinion  to  affirm  it 
and  it  will  be  so  ordered. 


(72  w.  Va.  m) 
BEILLT  T.  NICOLIi  tt  aL 

(Supreme  Court  of  Appeals  of  West  Viiginia. 

March  11,  1913.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  ({  1068*)— Hakiclebs 
Ebbob— Instructions. 

Errors  in  the  giving  and  refusal  of  instruc- 
tions in  a  case  in  which  the  verdict  is  the  only 
one  that  could  have  been  given  under  the  evi- 
dence, owing  to  its  condusiveness,  are  not  preju- 
dicial, and  may  be  disregarded  aa  being  harm- 
less. 

[E3d.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  422^^^228;  Dec  Dig.  I 
106a*l 

2.  New    Tbiai.   (§    41*)— Hajbmlbsb   EBEOft-< 

INSUFFICIENCT  OF  EIVIDBNCB. 

If  the  evidence  in  an  action  for  damages 
for  a  personal  injury  is  so  conclusive  of  the 
defendants'  negligence  as  to  leave  no  room  for 
a  reasonable  conclusion  or  finding  to  the  con< 
trary,  the  court  may  dedare  it  as  matter  of 
law,  in  passing  on  a  motion  to  set  aside  the 
verdict  conforming  to  the  evidence,  and  disre* 
gard  erroneous  rulings  in  the  trial  on  instruc* 
tions  as  harmless  errors,  and  render  judgment 
accordingly. 

[Ed.  Note.— For  other  cases,  see  New  "Trial 
Cent  Dig.  S§  67-71 ;   Dec.  Dig.  {  41.*] 

8.  Masteb  and  Sebvant  (|  122*)— Danqebous 
Pbeuises. 

A  trapdoor  in  a  step  in  a  stairway  used  by 
a  servant,  to  be  opened  only  for  purposes  of 
sweeping  dust,  waste  paper,  and  other  debris 
from  the  floor,  and  not  intended  to  be  left  open 
and  unattended  by  the  servant  so  using  it,  is 
a  hidden  danger  to  a  servant  who  is  ignorant  of 
its  existence^  and  renders  the  place  of  work  un< 
safe  as  to  him. 

[EM.  Note.— E\>r  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  232 ;   Dec  Dig.  {  122.*} 

4.  Masteb  and  Sebvant  (f  201*)— Injubibs 
TO  Servant— Pboximate  Cause. 

The  proximate  cause  of  an  injury  to  t 
servant  hurt  by  stepping  into  such  a  trapdoor, 
while  left  open  foy  another  servant,  is  the  con- 
current negligence  of  the  servant  leaving  it 
open  and  the  master,  for  which  the  latter  in 
liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  615-534;    Dec.  Dig.  f 

5.  Mabtsb  and  Sebvant  (|  217*)— Injubibs 
TO  Sebvant— Pboximaix  Oaxtse. 

Under  the  law  of  fellow  servantcy,  a  serv- 
ant is  deemed  to  have  assumed  only  the  ordinary 
risks  incident  to  the  work  in  which  he  is  en- 
gaged, and  is  not  precluded  from  recovery  for 
injuries  resulting  from  extraordinary  risks  of 
which  he  had  no  knowledge,  and  was  not 
warned. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  574-^600;  Dec  Dig.  § 
217.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Frances  G.  Reilly  against  Wil- 
liam T.  NicoU  and  others.  Judgment  for 
plaintiff,  'and  defendants  bring  error.  Af- 
firmed. 

Handlan  &  Beymann  and  G.  T.  Knote,  all 
of  Wheeling,  for  plaintiffs  in  error.  John  J. 
Coniff,  of  Wheeling,  for  defendant  in  error. 

POFFENBARGER,  P.  Frances  G.  ReUly, 
a  saleslady  employed  in  a  certain  store  in 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  lufivr.m 
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the  city  of  Wheeling  owned  and  conducted 
by  Wm.  G.  NicoU,  Edward  L.  NlcoU,  Grace 
Ia  Nlcoll,  and  Mary  N.  Klrkpatrlck,  and  call- 
ed "NicoH's  Art  Store,"  recovered  a  Judgment 
against  her  employers  for  the  sum  of  $1,260 
as  damages  for  a  personal  injury  sustained 
by  her  as  a  consequence  of  their  alleged  neg- 
ligence respecting  the  safety  of  the  place  in 
which  she  worked.  As  ground  for  reversal 
of  the  Judgment  they  rely  upon  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict, 
and  alleged  errors  in  the  giving  and  refusal 
of  instructions. 

The  business  of  the  employers  was  con- 
ducted on  the  first  floor  of  a  certain  building 
and  in  the  basement  thereof,  connected  by  a 
stairway,  in  the  top  step  of  which  there  was 
a  trapdoor,  opened  as  occasion  required  to 
permit  the  sweeping  of  dust,  waste  paper, 
and  other  debris  from  the  floor  through  the 
stairway  into  a  box  under  it.  This  door  hav- 
ing been  left  open  momentarily  by  the  boy 
whose  business  it  was  to  do  the  sweeping, 
the  plaintiff  stepped  into  the  hole  thus  made 
in  the  step  while  engaged  in  her  work,  and 
thereby  sustained  the  injuries  complained  of. 
The  box  had  become  full  of  trash  and  de- 
bris so  as  to  close  up  the  opening  and  pre- 
clude further  sweeping  through  it,  and  the 
boy  had  gone  into  the  basement  for  the  pur- 
pose of  making  some  dl^osition  of  it,  leav- 
ing the  door  open.  On  the  wall  Just  over  the 
stairway  there  were  shelves  on  which  cer- 
tain goods  were  kept,  and,  having  occasion 
to  obtain  some  of  these,  the  plaintiff  went 
to  the  stairway  and  stepped  down  onto  the 
flrst  or  top  step  so  she  could  reach  the 
shelves,  and  thus  stepped  into  the  opening. 
This  trapdoor  was  on  a  hinge,  and  covered 
from  one-half  to  one-third  of  the  step. 
Though  witnesses  say  both  rooms  were  well 
lighted,  it  was  nevertheless  in  an  obscure 
place,  not  being  in  the  floor,  but  in  a  step 
of  the  stairway.  The  accident  occurred  on 
the  flrst  day  of  the  plaintiff's  employment  at 
the  store,  though  she  had  worked  there 
about  two  weeks  on  a  former  occasion,  some 
months  prior.  But  there  is  no  proof  that 
she  had  any  knoy^ledge  of  this  trapdoor  at 
any  time  prior  to  the  accident,  and  there 
was  nothing  to  warn  her  of  its  presence. 
The  boy  had  been  instructed  never  to  leave 
it  open  at  any  time  during  his  absence  there- 
from, but  the  plaintiff  had  no  knowledge  of 
this  instruction. 

[1]  To  sustain  the  verdict  and  Judgment, 
it  is  necessary  to  say  the  evidence  was  so 
one-sided  and  conclusive  of  the  defendants' 
negligence  as  to  leave  no  ground  f6r  instruc- 
tions favorable  to  them,  and  that  an  errone- 
ous instruction  for  the  plaintiff  can  be  dis- 
regarded as  harmless;  for  instructions  giv- 
en for  the  plaintiff  do  not  properly  state  the 
measure  of  the  defendants*  duty,  and  several 
requested  by  the  defendants  were  refused. 
Two  of  those  given  for  the  plaintiff  make  it 
the  duty  of  the  master  to  furnish  the  serv- 


ant a  safe  place  In  which  to  work,  not  mere- 
ly to  exercise  only  reasonable  and  ordinary 
care,  but,  under  the  circumstances,  to  provide 
the  servant  with  a  reasonably  safe  place  in 
which  to  work,  agreeably  to  principles  de- 
clared in  Johnson  v.  Railroad  CJo.,  38  W.  Va. 
206,  211,  18  S.  E.  573 ;  Jackson  v.  Railroad 
Co.,  43  W.  Va.  386,  27  S.  E.  278,  31  S.  E. 
258,  46  L.  R,  A.  337;  McCreary  v.  Railroad 
Co.,  43  W.  Va.  110,  27  S.  E.  327 ;  Flannegan 
V,  Railroad  Co.,  40  W.  Va.  436,  21  S.  K 
1028,  52  Am.  St  Rep.  896 ;  Robinson  v.  Rail- 
road Co.,  40  W.  Va.  583,  21  S.  E.  727.  As 
applied  to  machinery,  and  instrumentalities 
with  which  servants  are  required  to  work, 
the  rule  is  the  same.  Whorley  v.  Lumber 
Co.,  70  W.  Va.  122,  73  S.  E.  263;  Soward 
V.  Car  Co.,  66  W.  Va.  266,  66  S.  E.  329; 
Mitchell  V.  Coal  &  Coke  Co.,  67  W.  Va.  480. 
68  S.  E.  366.  Violation  of  this  rule  in  the 
statement  of  the  measure  of  duty  often  re- 
sults in  reversal.  Railway  Co.  v.  Mauzy,  9S 
Va.  692,  37  S.  B.  285 ;    Railway  Co.  v.  West, 

101  Va.  13,  42  S.  B.  914;    Parlett  v.  Dunn, 

102  Va.  459,  46  S.  E.  467.  Consistency  with 
legal  principles  necessitates  such  a  result, 
for  error  in  the  giving  or  refusal  of  instruc- 
tions is  presumed  to  have  been  prejudicial, 
and  to  overcome  this  presumption  it  is  nec- 
essary for  the  court  to  be  able  to  see  that 
no  injury  was  done.  Ward  v.  Brown,  53 
W.  Va.  227,  44  S.  E.  488 ;  Hall  v.  Lyons,  29 
W.  Va.  410,  1  S.  B.  582;    Clay  v.  Robinson, 

7  W.  Va.  348;  Beaty  v.  Railway  Co.,  6  W. 
•Va.  388.  Here,  for  the  reasons  stated,  the 
rulings  on  instructions  will  necessitate  re- 
versal, unless  the  evidence  is  conclusive  of 
plaintiff's  right  to  recover. 

An  erroneous  instruction  is  not  prejudi- 
cial if  the  evidence  is  conclusive  by  rea- 
son of  its  character  or  the  force  and  effect 
of  uncontroverted  facts,  so  as  to  leave  no 
possible  room  for  any  verdict  other  than  the 
one  rendered.  Wiggin  v.  Dillon,  66  W.  Va. 
313,  66  S.  B.  689 ;   Mercer  Academy  v.  Rusk, 

8  W.  Va.  373;  Colvin  v.  Menefee,  11  Grat- 
(Va.)  87.  The  evidence  is  almost  entirely 
free  from  conflict  regarding  the  vital  ques- 
tions in  the  case.  Though  the  rooms  were 
well  lighted  on  the  ground  floor  and  in  the 
basement,  and  the  stairway  itself  had  con- 
siderable light  from  both  sources,  the  trap- 
door was  in  a  secluded  place  in  which  nec- 
essarily it  could  not  have  been  readily  ob- 
served by  one  ignorant  of  its  location.  Tbe 
plaintiff  had  no  knowledge  of  it  It  was  not 
guarded  in  any  way,  and  there  was  nothing 
to  warn  her  of  its  presence.  She  had  occa- 
sion in  the  course  of  her  employment  to 
make  use  of  the  stairway  in  going  from  tlie 
ground  floor  to  the  basement,  and  might  also 
properly  use  it  in  reaching  to  the  waU  or 
shelves  on  it  for  articles  called  for  by  cus- 
tomers. The  boy  who  did  the  sweeping  had 
orders  never  to  leave  it  open,  except  when 
he  was  actually  sweeping  dust,  waste  paper, 
and  other  debris  through  it,  but  the  plaintiff 
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had  no  knowledge  of  this  Instruction.  To 
her,  therefore,  the  danger  was  a  hidden  and 
secret  one. 

[3]  Though  there  was  no  design  on  the 
part  of  her  employers  that  the  trapdoor 
should  ever  be  left  open  except  at  intervals 
for  the  performance  of  a-  particular  duty,  it 
was  incumbent  upon  them  to  give  her  warn- 
ing of  its  presence  and  use.  Falardeau  v. 
Hoar  et  al.,  192  Mass.  263,  78  N.  E.  456; 
Thompson,  Neg,  §  4059;  Brown  v.  Railroad 
Co.,  118  Mich.  205,  76  N.  W.  407;  Barker 
V.  Railroad  Co.,  51  W.  Va.  423,  41  S.  E.  148, 
90  Am.  St  Rep.  808;  Bailey  on  Personal 
Inj.  S  121,  p.  307.  The  aanger  from  this 
trapdoor  and  the  use  made  of  It  to  a  serv- 
ant ignorant  of  its  location  la. perfectly  ob- 
vious, and  should  have  been  provided  against 
in  some  way.  A  busy  clerk  or  saleswoman 
Ignorant  of  Its  presence.  In  the  hurry  inci- 
dent to  her  attention  to  customers,  might 
easily  walk  into  it  while  open  and  used  in 
exact  conformity  with  the  directions  given 
to  the  boy.  Probability  of  his  leaving  it 
open  momentarily,  as  he  did,  might  well 
have  been  foreseen  and  contemplated  also. 

[21  It  is  unusual  to  hold  a  master  guilty 
of  negligence  upon  facts  adduced  in  evidence 
as  matter  of  law,  but  to  do  so  is  not  incon- 
sistent with  law.  On  the  cqntrary,  it  ac- 
cords perfectly  with  the  principles  upon 
which  the  courts  deny  recovery  on  the 
ground  of  contributory  negligence,  when  the 
state  of  the  evidence  is  such  as  to  permit 
only  one  reasonable  conclusion  or  opinion. 
Ordinarily  the  courts  are  not  called  upon  to 
exercise  this  power  on  behalf  of  the  plain- 
tiff. He  generally  insists  upon  submitting 
his  side  of  the  case  to  the  Jury,  and  the 
court  interferes  at  the  instance  of  the  de- 
fendant, on  the  ground  of  conclusiveness  of 
the  evidence.  Hence  precedents  for  the  ap- 
plication of  the  principle  in  favor  of  the 
plaintiff  and  against  the  defendant  are  few. 
"No  doubt  can  be  entertained  that  this  court 
recognizes  the  principle  that  there  is  such 
a  thing  as  negligence  per  se  or  legal  negli- 
gence, Just  as  there  is  such  a  thing  as  legtfl 
fraud.  In  cases  where  the  common  experi- 
ence of  mankind  and  the  common  concensus 
of  prudent  persons  have  recognized  that  to 
do  or  omit  to  do  -certain  acts  is  prolific  of 
danger,  we  may  call  the  doing  or  omission 
of  them  legal  negligence."  Carrico  v.  Rail- 
way Co.,  35  W.  Va.  389,  397,  14  S.  B.  12,  15. 
"If  negligence  and  the  necessary  damage 
proximately  Rowing  from  it  are  so  clearly 
proved,  both  in  fact  and  inference,  that  there 
is  no  room  for  an  honest  difference  of  opin- 
ion between  reasonable  men,  the  court  should 
direct  a  verdict  for  the  plaintiff."  Sherm.  & 
Redf.  Neg.  §  56;  Hogan  v.  Railway  Co.,  149 
N.  Y.  23,  43  N.  E.  403. 

In  most  cases  of  this  class,  there  is  evi- 
dence of  contributory  negligence  sufficient 
to  carry  them  to  a  Jury.  Brown  v.  Railroad 
Co^  118  Mich.  205,  76  N.  W.  407 ;   Bateman 


[  V.  Railway  Co.,  178  N.  T.  84,  70  N.  B.  109 ; 
Debus  V.  Armour  &  Co.,  84  Neb.  224,  120  N. 
W.  1110.  But  here  we  have  no  evidence  at 
all  of  contributory  negligence,  and  are  call- 
ed upon  to  say  whether  the  undisputed  facts 
make  a  clear  case  of  negligence  on  the  part 
of  the  defendants,  and  we  are  of  opinion 
that  they  do.  This  class  of  cases  does  not 
fall  within  the  law  of  fellow  servantcy,  be- 
cause the  risks  are  extraordinary,  and  not 
assumed  unless  known.  Anthony  v.  Leeret, 
105  N.  Y.  591,  12  N.  B.  561 ;  Kolb  v.  Enter- 
prise Co.,  36  111.  App.  419;  Wannamaker  v. 
Burke,  111  Pa.  423,  2  Atl.  500;  Balle  v. 
Leather  Co.,  73  Mich.  158,  41  N.  W.  216; 
Whatley  v.  Block,  95  Ga.  15,  21  S.  E.  985; 
Browne  v.  •  Siegel,  Cooper  &  Co.,  191  111.  226, 
60  N.  E.  815 ;  Johnson  v.  Mill  Co.,  22  Wash. 
88,  60  Pac.  53.  "A  principle  which  has  been 
formulated  and  applied  so  frequently  as  to 
have  become  axiomatic  is  that  a  servant  is 
prima  facie  not  chargeable  with  an  assump- 
tion of  extraordinary  risks — ^rlsks,  that  is 
to  say,  which  may  be  obviated  by  the  exer- 
cise of  reasonable  care  on  the  master's  part." 
Labatt,  Master  &  Servant,  §  270.  "In  state- 
ments of  the  general  principles  enunciated 
in  the  last  section  there  are  often  found 
words  which  recognize.  In  the  form  of  an 
exceptive  limitation,  the  existence  of  the 
principle  which  declares,  as  will  presently 
be  shown,  the  circumstances  under  which  a 
risk,  though  extraordinary,  is  deemed  to 
have  been  assumed.  An  extraordinary  risk, 
it  is  said,  is  not  assumed  unless  it  is,  or 
ought  to  be,  known  to  and  comprehended  by 
the  servant,  or — as  the  same  conception  may 
also  be  expressed  in  logically  equivalent 
terms — ^where  the  servant  is  chargeable  nei- 
ther with  an  actual  nor  a  constructive 
knowledge  and  comprehension  of  the  risk." 
Id.  {  271;  BaUey,  Personal  InJ.  {  367,  pp. 
972,  1008.  The  rule  exonerating  employers 
from  liability  to  their  servants  for  injuries 
by  acts  of  fellow  servants,  on  the  theory  of 
an  assumption  of  such  risks  by  fellow  serv- 
ants themselves,  as  stated  in  our  own  de- 
cisions, limits  the  assumption  to  ordinary 
risks  incident  to  the  business.  Beuhring  v. 
Railway  Co.,  37  W.  Va.  502,  16  S.  B.  435; 
Bems  v.  Coal  Co.,  27  W.  Va.  285,  55  Am. 
Rep.  304 ;  Young  v.  Railroad  Co.,  42  W.  Va- 
112,  24  S.  E.  615;  Core  v.  Railway  Co.,  38 
W.  Va.  466,  18  S.  B.  596.  The  risk  of  injury 
encountered  by  the  plaintiff  here  was  ob- 
viously an  extraordinary  one,  because  it  did 
not  result^ from  the  act  of  the  fellow  serv- 
ant alone.  The  instrumentality  provided  for 
his  use,  when  properly  operated,  was  danger- 
ous to  a  person  ignorant  of  its  presence  and 
use.  Plaintiff's  injury  was  the  result  of  the 
concurrent  action  of  the  employer  and  the 
fellow  servant,  and  the  case  is  governed  by 
a  principle  declared  in  Lay  y.  Coal  Co.,  64 
W.  Va.  288,  61  S.  B.  156. 

In   this  state  of  the  evidence   the  inac- 
curacies of  the  instructions  given  for  the 
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plaintiff  are  harmless,  and  the  court  was 
justified  In  refusing  certain  Instructions  re- 
quested by  the  defendants,  Invoking  the  law 
of  fellow  servantcy  and  endeavoring  to  ob- 
tain findings  as  to  whether  the  defendants 
had  exercised  due  care  In  providing  a  safe 
place  for  work  by  the  plaintiff.  Under  the 
evidence,  no  proper  Instruction  exonerating 
the  defendant  on  the  theory  of  assumption 
of  risk  could  have  been  given,  nor  was  there 
any  basis  in  it  for  an  instruction  as  to  rea- 
sonable care  on  the  part  of  the  defendant 

For  the  reasons  ^tated,  the  Judgment  will 
be  affirmed* 


(72  W.  Va.  167) 

STARCHER  v.  HOPE  NATURAL*  GAS  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11.  1913.) 

(Byllahus  ly  the  Court.) 

Plbadino  (§§  10,  394*)— Actions  on— Decla- 
ration. 

It  Ib  not  necessary  in  a  declaration  to  state 
more  than  the  substance  and  legal  effect  of  the 
contract  declared  on;  and  unless  the  plaintiff 
renders  his  allegations  of  the  contract  descrip- 
tive of  a  written  instrument,  he  need  not  sup- 
port his  declaration  literally,  bat  only  substan- 
tially. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f§  30,  1325-1332;  Dec  Dig.  §f  10, 
394.*] 

Error  to  Circuit  Court,  Lewis  County. 

Action  by  John  C.  Starcher  against  the 
Hope  Natural  Gas  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed, verdict  set  aside,  and  new  trial 
awarded.  ' 

Robert  L.  Bland,  of  Weston,  for  plaintiff 
in  error.  A.  B.  Fleming,  Charles  Powell,  and 
Kemble  White,  all  of  Fairmont,  and  B.  A. 
Brannon  and  W.  W.  Brannon,  both  of  Weston, 
for  defendant  in  error. 

ROBINSON,  J.  Starcher  leased  his  land 
for  oil  and  gas  purposes  to  the  South  Penn 
Oil  Company.  The  latter  assigned  the  lease, 
as  far  as  it  related  to  gas  developm^it,  to  the 
Hope  Natural  Gas  Company.  The  case  be- 
fore us  is  an  action  in  assumpsit  by  Starcher 
against  the  assignee  of  the  lease,  for  damages 
alleged  to  arise  by  reason  of  a  failure  on 
the  part  of  the  holder  of  the  lease  so  to  de- 
velop the  premises  as  to  prevent  a  drainage 
of  the  gas  through  wells  on  adjoining  lands. 

When  the  action  came  on  for  trial  before 
a  Jury,  plaintiff  offered  the  written  lease  in 
evidence.  The  writing  was  excluded  on  the 
ground  that  it  varied  from  the  allegations 
of  the  declaration.  Plaintiff  had  leave  to 
amend,  but  he  declined  to  do  so.  Because  of 
the  court's  ruling  that  there  was  such  va- 
riance, verdict  and  Judgment  for  defendant 
followed.  PlaintifTs  writ  of  error  brings  up 
for  our  decision  whether  there  was  a  ma- 
terial  variance   for   which   the   lease,    the 


foundation  of  plainttfTs  case,  should  have 
been  excluded. 

The  written  lease  corresponded  In  every 
way  to  the  averments  of  the  declaration  relat- 
ing to  it,  except  that  It  was  signed  and  sealed 
by  the  lessee  as  well  as  by  the  lessor.  Be- 
cause the  declaration  did  not  aver  that  the 
lease  was  so  executed  by  the  lessee,  it  was 
excluded.    Was  the  variance  a  material  one? 

It  is  well  to  notice  that  the  action  Is  not 
based  primarily  on  the  lease  as  between  the 
original  parties  thereto,  but  Is  grounded  on 
the  implied  obligations  of  the  assignee  of 
the  lease  arising  from  the  assignment.  In- 
deed these  implied  obligations  are  the  real 
basis  of  the  alleged  assumpsit  on  the  part 
of  defendant  So  the  pleading  of  the  written 
lease  was  in  fact  by  way  of  inducement  to 
the  pleading  of  the  duty  on  the  part  of  de- 
fendant and  the  failure  to  observe  that  duty. 
The  nature  of  the  action  did  not  call  for 
specific  description  of  the  writing,  as  a  di- 
rect action  of  covenant  thereon,  might  have 
demanded. 

Now,  the  declaration  sets  forth  that  plain- 
tiff by  a  writing  signed  and  sealed  by  him 
leased  the  premises  to  the  South  Penn  Oil 
Company,  and  it  then  avers  in  a  general 
but  somewhat  extended  way  the  legal  effect 
of  the  lease,  substantially  as  that  legal  effect 
actually  appears  by  an  inspection  of  the 
writing.  The  declaration  does  not,  however, 
aver  that  the  lease  was  signed  and  sealed 
by  the  lessee  also.  In  this  regard,  it  Is  silent 
It  does  not  say  that  the  lessee  did  not  so 
execute  the  lease.  It  says  that  the  lessee 
accepted  and  recorded  the  lease  and  became 
bound  to  fulfill  the  obligations  arising  there- 
from. Then  it  sets  forth  the  assignment  to 
defendant  and  avers  the  obligations  on  de- 
fendant by  reason  of  the  assignment  But 
nowhere  in  the  declaration  has  the  pleader 
undertaken  to  describe  the  written  lease  in 
relation  to  the  manner  of  its  execution  or 
recognition  by  the  lessee.  While  the  declara- 
tion does  aver  that  the  lessee  accepted  the 
lease  and  thereby  became  bound,  yet  it  does 
not  say  whether  the  acceptance  was  Indicated 
merely  by  the  lessee's  receiving  and  recording 
the  lease,  or  by  the  lessee's  signing  and  seal- 
ing and  then  recording  the  wilting.  No  at- 
tempt has  been  made  by  the  pleader  to  set 
forth  the  lease  in  terms  descriptive  of  a  writ- 
ten instrument;  It  is  only  set  forth  in  rela- 
tion to  its  legal  effect 

The  writing  tendered  in  evidence  conform- 
ed to  the  allegations  of  the  declaration  regard- 
ing the  lease  out  of  which  arose  defendant's 
obligations.  That  writing  proved  all  that  the 
declaration  said  about  the  lease.  Nor  was  it 
in  any  way  inconsistent  with  what  was  aver- 
red relative  thereto.  Though  the  lease  ten- 
dered was  one  that  had  been  signed  and  sealed 
by  the  lessee  as  well  as  by  the  lessor,  yet  there 
was  nothing  to  the  contrary  in  the  declara- 
tion. All  that  which  the  declaration  stated 
regarding  the  lease  was  stated  as  matter  of 
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substance  and  not  as  matter  of  description. 
So  it  only  had  to  be  proved  substantially,  not 
literally.  Hogg's  Pleading  and  Forms,  { 
137.  Plaintiff  had  merely  averred  the  legal 
effect  of  the  lease;  he  had  not  undertaken 
to  describe  it  literally.  The  legal  effect  of 
the  lease  conformed  exactly  to  that  averred. 
The  evidence  therefore  fitted  the  allegations. 
"The  plaintiff  is  nbt  bound  to  state  more 
than  the  substance  and  legal  effect  of  the 
contract  he  declares  on;  and  except  when 
he  renders  his  allegation  of  the  contract  de- 
scriptive of  a  written  instrument,  he  Is  not 
bound  to  support  his  declaration  literally, 
but  substantially."  1  Chitty  on  Pleading, 
824. 

Here,  by  the  pleading,  the  lease  was  not 
relied  on  as  an  instrument  signed  and  sealed 
by  the  lessee  and  thereby  binding  the  lessee 
and  its  assigns,  but  as  a  lease- made  by  the 
lessor  and  accepted  by  the  lessee  so  as  to 
bind  the  latter,  and  those  taking  by  assign- 
ment, whether  that  acceptance  be  shown  to 
be  by  seal  or  otherwise.  The  legal  effect 
of  the  lease,  not  the  manner  of  its  accept- 
ance or  recognition  by  the  lessee,  was  re- 
lied on  in  the  pleading.  "Where  acts  are  al- 
leged according  to  their  legal  effect,  proof  of 
any  state  of  facts  that  will  constitute  the 
legal  effects  alleged  is  admissible,  and  a 
substantial  accordance  between  the  conclu- 
sion drawn  from  the  facts  proved  and  the 
allegations  is  sufficient"  22  Enc.  PI.  and  Pr. 
660. 

It  must  be  distinctly  observed  that  this  is 
not  a  case  of  declaring  on  a  simple  contract 
and  undertaking  to  prove  the  same  by  a  writ- 
ing under  seal.  Of  course  In  stich  case  there 
is  a  material  variance.  In  this  case  it  is 
merely  alleged  that  a  contract  of  certain 
legal  effect  arose  from  a  lease  made  by  plain- 
tiff to  the  South  Penn  Oil  Company,  without 
undertaking  to  say  particularly  what  the 
manner  of  the  lessee's  execution  of  the  lease 
was.    The  lease  tendered  in  evidence,  though 


under  seal  by  the  lessee,  proves  such  contract 
and  is  admissible.  The  signing  and  sealing 
by  the  lessee  does  not  make  the  lease  variant 
from  the  allegations,  for  the  allegations  do 
not  say  that  it  is  not  under  the  signature 
and  seal  of  the  lessee.  They  say  it  is  a  lease 
having  certain  legal  effect;  when  produced 
it  is  found  to  have  precisely  that  legal  effect, 
notwithstanding  it  appears  that  the  lessee 
indicated  recognition  of  the  terms  of  the 
lease  by  signing  and  sealing  it.  Moreover, 
the  lease  would  have  had  the  same  legal 
effect,  if  accepted  by  the  lessee,  whether 
signed  and  sealed  by  the  lessee  or  not  Rail- 
road CJo.  V.  Mclntire,  44  W.  Va.  210,  28  S. 
Ew  096.  Hence  the  fact  that  it  is  signed  and 
sealed  by  the  lessee  is  Indeed  not  material 
to  plalntUTs  action. 

That  there  was  no  such  variance  as  war- 
ranted the  exclusion  of  the  lease  as  evidence, 
seems  clear.  We  are  by  no  means  disposed 
to  technicality  on  this  line.  A  variance  Is 
not  in  law  a  variance  unless  It  Is  materlaL 
These  matters  of  variance  should  call  only 
for  the  application  of  plain  reason,  promotive 
of  a  just  end  in  litigation.  ''It  is  not  pos- 
sible to  state  any  fixed  rule  by  which  may 
be  determined  what  constitutes  a  variance, 
for  in  each  case  it  must  depend  upon  the 
comparison  of  the  declaration  with  the  con- 
tract and  an  intelligent  exercise  of  discre- 
tion to  determine  whether  or  not  the  ap- 
parent difference  is  really  a  departure  from 
a  proper  description  of  the  contract  declared 
on.  The  decided  cases  furnish  no  fixed  rule." 
1  Barton's  Law  Practice  (2d  Ed.)  315. 

The  cross-assignment  of  error,  challenging 
the  action  of  the  court  In  overruling  the  de- 
murrer to  the  declaration,  must  be  overruled. 
There  is  no  misjoinder  of  counts.  Both  are 
in  assumpsit  The  second  count  avers  a 
promise  and  a  breach  thereof. 

The  judgment  will  be  reversed,  the  ver- 
dict set  aside,  and  a  new  trial  awarded. 
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m  W.  Va.  t«t) 

STATE  T.  OITIZE^NS*  TRUST  ft  GUARAN- 
TY CO. 

(Sapreme  C!ourt  of  Appeals  of  West  Virginia. 

March  11,  1913.) 

(ByllahuM  hy  the  Court.) 

1.  Pbocess     (8     46*)— Issuance— Stjocbbsivb 
Summonses. 

In  an  action  instituted  in  the  county  in 
which  the  cause  thereof  arose,  by  virtue  of  sec- 
tion 2  of  chapter  123  of  Code  1906,  against  a 
domestic  corporation,  summonses  bearing  differ- 
ent dates,  but  returnable  at  the  same  rule  day, 
and  directed  to  the  sheriffs  of  different  counties 
for  execution,  may  be  issued  as  a  precaution 
against  failure  of  service. 

[EXJ.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  {{  42-45 ;   Dec  Dig.  {  45.*1 

2.  Officers  (§  141*)— Liabilitibs  on  Bonds 
—Actions— Pleading. 

In  an  action  against  a  surety  on  an  offi- 
cial bond,  the  principal  in  which  is  dead,  it 
suffices,  in  assigning  the  breach  of  its  condition, 
to  allege  nonpayment  by  the  principal  or  any 
one  for  him  or  by  his  personal  representative 
since  his  death.  Nonpayment  by  the  surety  by 
name  need  not  be  averred,  nor  is  it  necessary 
to  allege  nonpayment  of  the  penalty. 

[E3d.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  S§  245-252 ;   Dec.  Dig.  {  141.*] 

3.  Sheriffs  and  Constables  <§  168*)— Lia- 
bilities ON  Bonds— Actions— Pleading. 

In  an  action  on  the  bond  of  a  constable  by 
an  execution  creditor  for  money  collected  on 
executions  in  his  favor,  an  allegation  of  the  col- 
lection of  more  money  than  was  due  on  the  ex- 
ecution and  averment  of  the  nonpayment  there- 
of do  not  vitiate  the  declaration.. 

[EM.  Note. — For  other  cases,  see  Sherifib  and 
Constables,  Cent.  Dig.  Sf  398-404;  Dec.  Dig. 
S  16a*] 

4.  Sheriffs  and  Constables  (|  157*)— Lia- 
bilities ON  Bonds— Defect  in  Judgment. 

The  surety  on  a  constable's  bond  is  liable 
for  money  coUected  on  an  execution  issued  on 
a  judgment  of  a  justice,  defectively  entered  in 
the  docket,  for  the  judgment  is  amendable. 

[Ed.  Note.- For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  354-371;  Dec.  Dig. 
I  157.*] 

5.  Justices   of  the   Peace  (|   129*)— Judg- 
ment—Presumptions. 

Though  justices'  courts  are  courts  of  lim- 
ited jurisdiction,  their  judgments  are  sustained 
against  collateral  attack  by^  presumptions  of 
regularity  in  procedure,  which  must  be  over- 
thrown by  production  of  the  documents  show- 
ing their  invalidity  to  make  the  attack  succeas- 
fnl. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S§  408^11 ;  Dec.  Dig.  { 
129.*] 

6.  Justices  of  thb  Peace  (|  135*)— Proce- 
DUBE— Execution. 

The  provisions  of  section  137  of  chapter 
50  of  Code  1906,  requiring  the  justice,  in  the 
issuance  of  successive  executions  on  the  same 
judgment  to  indorse  the  numbers  thereof  on 
them,     are  directory. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S§  426-447,  749;  Dec 
Dig.  $  135.*] 

7.  Evidence   (§   44*)— Judicial  Notice— In- 
cumbency OF  Office. 

A  circuit  court  may  take  judicial  notice 
that  a  certain  person  is  the  incumbent  of  the 


oflBce  of  clerk  of  the  county  court  of  the  conn- 
ty  in  which  it  is  sitting. 

[EH.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  §  66;   Dec.  Dig.  {  44.*] 

8.  Sheriffs  and  Constables  ($  169*)— Lia- 
bilities ON  Bonds— Sufficiency  of  B}vi- 
dence. 

In  an  action  on  a  constable's  bond  for 
money  collected  on  executions,  the  breach  of 
the  condition  of  the  bond  may  be  sufficiently 
proved  by  production  of  the  executions  showing 
the  receipt  of  the  money,  but  no  payment,  dis- 
bursement, or  distribution  thereof. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §i  405-108,  420;  Dec. 
Dig.  §  160.*] 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  the  State,  for  use,  etc.,  against 
the  Citizens'  Trust  &  Guaranty  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Warder  &  Eoblnson,  of  Grafton,  for  plain- 
tiff in  error.  John  L*,  Hechmer,  of  Grafton, 
for  defendant  In  error. 

POFFENBARGER,  P.  As  ground  for  re- 
lief from  a  Judgment  against  It  for  the  sum 
of  $267.69,  the  plaintiff  in  error  relies  upon 
four  principal  assignments  of  error,  calling 
in  question  the  action  of  the  court  in  over- 
ruling a  motion  to  quash  the  summons,  the 
demurrer  to  the  declaration,  an  objection  to 
an  affidavit  filed  with  the  declaration,  and 
the  demurrer  to  the  evidence. 

The  action  was  In  debt  on  the  bond  of 
one  John  H.  Dean,  a  constable  of  Grafton 
district  In  Taylor  county.  In  which  the  de- 
fendant, the  plaintiff  In  error,  was  surety 
for  the  recovery  of  certain  sums  of  money 
alleged  to  have  been  collected  by  Dean,  as 
constable,  on  executions  In  favor  of  Flndley 
Bros.  Company,  a  corporation,  against  one 
George  DooUttle.  The  action  was  against 
the  surety  alone,  as  survivor  of  Its  co-obli- 
gor; the  latter  being  dead  at  the  date  of 
the  Institution  thereof.  It  was  brought  In 
Taylor  county  In  which  the  cause  thereof 
arose.  A  summons,  dated  August  31,  1910, 
and  directed  to  the  sheriff  of  Taylor  county, 
and  another,  dated  September  5,  1910,  and 
directed  to  the  sheriff  of  Wood  county,  were 
Issued.  The  former  was  executed  on  A.  E. 
N.  Means,  as  an  agent  of  the  company,  re- 
siding In  the  county,  and  the  latter  upon  W. 
G.  Peterkln,  president  of  said  corporation, 
residing  in  Wood  county.  Appearing  special- 
ly for  the  purpose,  the  defendant  moved  to 
quash  said  writs  and  the  returns  thereon, 
which  motion  was  sustained  as  to  the  first 
and  overruled  as  to  the  latter. 

[1]  Treating  the  summons  of  September  5, 
1910,  as  an  alias,  authority  of  the  clerk  to 
issue  it  Is  denied  in  argument,  and  Gorman 
V.  Steed,  1  W.  Va.  1,  Code,  c  124,  |  3,  Ab- 
ney  v.  I/umber  ft  Mining  Go.,  45  W.  Va.  453, 
32  S.  E.  256,  and  Blowpipe  Co.  v.  Spencer, 
46  W.  Va.  590,  33  S.  E.  342,  are  relied  upon 
as    sustaining   the   position    thus   assumed. 


•For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezei 
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The  process  of  September  6,  1910,  does  not 
purport  to  be  an  alias,  nor  to  have  been  is- 
sued under  the  provisions  of  section  3  of 
chapter  124  of  the  Code.  On  the  contrary, 
It  purports  to  have  been  an  original  sum- 
mons issued  under  section  2  of  that  chapter, 
in  an  action  commenced  under  the  provisions 
of  section  2  of  chapter  123  of  the  Code,  giv- 
ing right  to  sue  in  the  county  in  wliich  the 
cause  of  action  arose.  Endeavoring  to  avail 
itself  of  this  provision,  plaintiff  took  one 
original  summons  directed  to  the  sheriff  of 
Taylor  countj'  and  another  directed  to  the 
sheriff  of  Wood  county.  As  the  defendant 
is  a  corporation,  section  2  of  chapter  124  au- 
thorizes process  directed  to  the  sheriff  of 
a  county  other  than  that  in  which  the  action 
is  brought,  notwithstanding  it  is  brought  in 
the  county  in  which  the  cause  of  action 
arose  and  in  which  none  of  the  defendants 
reside.  It  says  the  process  from  any  court, 
whether  original,  mesne,  or  final,  may  be  di- 
rected, to  the  sheriff  of  any  county,  except 
that  process  against  a  defendant  to  answer 
in  any  action,  brought  under  the  second  sec- 
tion of  chapter  123  of  this  Code,  shall  not 
be  directed  to  an  officer  of  any  other  coun- 
ty than  that  wherein  the  action  is  brought, 
unless  such  defendant  be  a  railroad,  canal, 
turnpike,  telegraph,  insurance  company,  or 
any  other  corporation,  notwithstanding  the 
second  division  of  section  1  of  chapter  123 
of  the  Code.  Formerly  only  a  railroad,  ca- 
nal, turnpike,  telegraph,  or  insurance  com- 
pany could  be  thus  sued;  but  the  law  was 
amended  by  chapter  11  of  the  Acts  of  1903, 
so  as  to  put  all  corporations  in  the  class  of 
those  Just  named.  Thus  amended,  the  sec- 
tion seems  broad  enough  to  authorize  process 
from  the  county  of  Taylor,  in  which  the  ac- 
tion was  Instituted,  directed  to  any  other 
county  in  the  state;  and  we  know  of  no 
provision  of  law  inhibiting  the  issuance,  in 
the  same  cause,  of  two  or  more  different 
summonses  directed  to  different  counties. 
These  two  writs,  agreeing  in  all  substantial 
particulars  other  than  the  direction  for  exe- 
cution, could  not  have  misled  the  defendant 
to  its  prejudice.  The  inference  of  two  writs 
in  the  same  action,  directed  to  different 
counties,  as  a  precaution  against  failure  of 
service,  being  natural,  reasonable,  and  con- 
sistent with  the  presence  of  a  single  declara- 
tion in  the  clerk's  office,  no  element  of  un- 
certainty was  introduced  by  the  issuance 
thereof.  Ordinarily  writs  issued  in  the  same 
case  to  different  counties  bear  the  same 
date;  but  departure  from  the  usual  prac- 
tice, only  to  the  extent  of  issuance  on  dif- 
ferent dates,  is  not  sufficient  ground  for  an 
inference  of  two  separate  actions  or  any- 
thing else  contrary  to  the  fact 

[2]  The  averment  of  the  breach  of  the 
condition  of  the  bond,  the  sufficiency  of 
which  is  denied  on  the  ground  of  narrow- 
ness, sets  forth  all  that  is  required  under 
principles  announced  in  Rlggs   v.  Parsons, 


29  W.  Va.  522,  2  S.  E.  81 ;  Reynolds  v.  Hurst, 
18  W.  Va.  648;  State  v.  Phares,  24  W.  Va. 
657.  Having  charged  collections,  by  the  con- 
stable, of  certain  sums  of  money,  on  execu- 
tions, the  declaration  expressly  negatives 
payment  thereof  by  Dean  in  his  lifetime,  or 
any  one  for  him  or  by  his  -personal  repre- 
sentative since  his  death,  to  the  Justice  who 
issued  them  or  any  other  person  authorized 
to  receive  the  money,  and  failure  and  re- 
fusal of  the  personal  representative  to  pay 
the  same.  Nonpayment  of  these  moneys  by 
the  debtor,  his  personal  representative,  or 
any  other  person  is  charged,  though  nonpay- 
ment by  the  defendant  eo  nomine  is  not 
averred.  As  the  allegation  negatives  pay- 
ment by  any  person  on  behalf  of  the  debtor, 
and  thus  necessarily  and  in  effect  charges 
nonpayment  by  the  surety,  it  is  clearly  suf- 
ficient The  averment  of  nonpayment  of  the 
penalty  of  the  bond  is  not  so  broad  and 
might  not  be  sufficient,  if  such  an  allegation 
were  requisite;  but  it  Is  unnecessary,  in  a 
declaration  on  an  official  bond,  to  aver  non- 
payment of  the  penalty,  because  the  bond  is 
payable  to  the  state  for  the  use  of  all  per- 
sons who  may  have  causes  of  action  arising 
out  of  breaches  of  its  condition,  and  ordi- 
narily no  person  is  entitled  to  exact  or  re- 
<?eive  the  whole  thereof.  State  v.  Phares, 
cited. 

[3]  As  the  declaration  avers  the  collection 
of  sums  of  money  amounting  in  the  aggre- 
gate to  more  than  the  sum  awarded  by  the 
judgment  on  which  the  executions  were'  is- 
sued, the  principles  applicable  to  tender  are 
invoked  in  condemnation  thereof.  This  po- 
sition is  untenable,  since  the  officer  became 
liable,  according  to  the  allegations  of  the 
declaration,  for  the  amount  called  for  by 
the  executions,  and  the  allegation  of  the  col- 
lection of  more  than  that  amount  may  be 
treated  as  surplusage.  The  principles  ap- 
plicable to  tender  do  not  apply  here.  A 
sufficient^  tender  relieves,  in  case  of  rejec- 
tion thereof,  from  interest  and  costs,  but 
does  not  preclude  recovery  of  the  debt  '  This 
part  of  the  declaration,  read  according  to  its 
true  effect  and  terms,  demands  the  collec- 
tions to  the  extent  of  the  Judgment  and 
the  interest  thereon,  and  it  is  not  perceived 
that  the  assertion  of  a  claim  for  something 
additional  can  destroy  what  has  been  thus 
sufficiently  demanded. 

As  the  office  Judgment  was  set  aside  and 
the  defendant  permitted  to  defend,  we  have 
no  occasion  to  inquire  whether  the  court 
properly  overruled  the  objection  to  the  affi- 
davit, stating  the  amount  the  plaintiff  claim- 
ed the  right  to  recover,  filed  with  the  decla- 
ration under  the  provisions  of  section  46  of 
chapter  125  of  the  Code,  to  preclude  the  set- 
ting aside  of  the  office  Judgment,  in  the  ab- 
sence of  the  filing  of  a  counter  affidavit 
The  error  in  that  ruling,  if  any,  has  become 
immaterial. 

[4]  On  the  demurrer  to  the  evidence,  tak- 
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lug  the  case  ftom  the  Jury  on  the  question 
of  liability,  Invalidity  of  the  Judgment  is 
relied  upon.  The  docket  of  the  Justice  was 
introduced,  showing  the  rendition  of  a  Judg- 
ment on  the  28th  day  of  April,  1908,  in  favor 
of  the  plaintiff  against  the  defendant  for 
1226.77 ;  but  the  transcript  fails  to  name  the 
parties  to  the  action.  Their  names  are  given 
in  a  summons  introduced  on  the  trial;  but 
no  document  in  terms  connects  it  with  the 
entry  of  Judgment  Whether  it  is  the  sum- 
mons in  the  action  in  which  the  Judgment 
was  rendered  is  matter  of  Inference  and  as- 
sumption, although  the  Justice  in  whose  cus- 
tody the  docket  was,  a  successor  of  the  one 
who  rendered  the  Judgment,  treats  It  in  his 
testimony  as  the  summons  in  that  case.  As 
he  is  the  custodian  of  the  docket  and  papers, 
his  testimony  may  make  the  connection ;  but 
it  is  unnecessary  to  say  whether  it  does  or 
not  If  it  could  be  said,  on  this  showing, 
that  the  Judgment  is  absolutely  void,  there 

-  might  be  no  liability  for  collections  on  execu- 
tions founded  upon  it  Some  authorities 
deny  such  liability,  while  others  assert  it 
We  need  not  make  choice  between  these  two 
lines  of  authority,  or  attempt  to  harmonize 
the  cases,  for,  unuer  our  decisions,  the  Jus- 
tice's docket  need  not  show  all  the  essential 
elements  of  a  valid  Judgment  Its  entries 
need  not  be  complete,  and  resort  may  be  had 
to  all  papers  filed  to  supply  omissions.    An- 

.  derson  v.  Henry,  46  W.  Va.  319,  325,  31  S. 
E.  998;  Davis  v.  Trump,  43  W.  Va.  191,  27 
S.  B.  397,  64  Am.  St  Bep.  849.  For  all  that 
appears  in  the  testimony,  there  may  have 
been  other  entries  in  the  docket  which  were 
not  read.  Both  the  Justice  who  rendered  the 
Judgment  and  his  successor,  having  custody 
of  the  docket  and  official  papers,  testified, 
saying  the  executions  were  issued  on  a  Judg- 
ment in  favor  of  the  plaintiff  against  Doolit- 
tle,  the  alleged  Judgment  debtor ;  but  neither 
was  asked  whether  the  docket  or  any  other 
papers  show  the  style  of  the  case.  Likely 
there  was  an  indorsement  thereof  on  the 
summons  and  on  the  account  or  claim  filed. 
[5]  Notwithstanding  Justice's  courts  are 
courts  of  limited  Jurisdiction,  there  are  some 
presumptions  in  favor  of  their  Judgments 
which  must  be  overcome  to  sustain  collateral 
attacks  thereon.  Bumgarner  v.  Bank,  70  W. 
Va.  787,  74  S.  B.  996;  Moren  v.  Fire-Clay  Co.. 
44  W.  Va.  42,  28  S.  B.  728 ;  Horner  v.  Huff- 
man, 52  W.  Va.  40,  43  8.  B.  132.  Under  the 
liberal  rules  governing  the  proceedings  of 
Justices  of  the  peace,  defects  in  the  record 
of  the  Judgment  could  have  been  amended 
by  the  Justice  so  as  to  sustain  the  executions, 
had  motions  to  quash  the  same  been  made 
by  the  defendant  The  memorandum  read 
from  the  docket  shows  Judgment  was  render- 
ed on  the  return  day  of  the  sunmions.  If  it 
was  not  then  sufficiently  entered,  as  It  seems 
not  to  have  been,  a  sufficient  entry  thereof 
could  have   been   made   afterwards,   under 


principles  declared  in  Packet  Go.  v.  Bellville, 
55  W.  Va.  560,  47  S.  E.  301,  adopting  the 
views  expressed  In  the  dissenting  opinion  of 
Judge  Brannon  in  McOaln  v.  Davis,  37  W. 
Va.  330,  16  S.  B.  629,  18  Ij.  It  A.  634. 

[8]  Lack  of  indorsement  of  the  last  two 
executions  as  "second"  and  "third,"  in  com- 
pliance with  the  provisions  of  section  137 
of  chapter  50  of  the  Code,  is  relied  upon  as 
ground  of  invalidity.  As  they  seem  to  have 
been  Introduced  by  reading  them  to  the  Jury, 
they  may  have  been  so  indorsed  and  the  in- 
dorsements not  read.  However,  the  require- 
ment is  directory,  and  noncompliance  there- 
with does  not  invalidate.  The  indorsement 
forms  no  part  of  the  body  of  the  writ,  and 
the  terms  of  the  statute  are  not  mandatory 
in  form.  Besides,  the  debtor  could  waive  such 
a  defect,  and  did  so  by  payment  Indorse- 
ment of  the  credits  on  the  execution  by  the 
Justice,  and  not  by  the  constable  (a  conten- 
tion insisted  upon  in  argument  as  being  con- 
sistent with  the  terms  of  the  Indorsement), 
plainly  conflicts  with  those  terms  and  is 
wholly  untenable.  The  indorsements  of  cred- 
it constitute  parts  of  the  returns,  and  hence 
do  not  purport  to  have  been- made  by  the 
Justice.  Besides,  memoranda  on  the  second 
and  third  executions  show  payment  to  Dean, 
constable,  in  express  terms. 

[7]  Over  the  objection  of  the  defendant 
an  alleged  attested  copy  of  the  bond  was 
introduced.  If  the  exception  to  the  ruling 
respecting  its  admission  is  to  be  sustained, 
there  will  be  a  fatal  defect  in  the  evidence. 
It  is  said  the  attestation  is  insufficient  It 
is  In  this  form:  '*Te8te:  L.  KitzmiUer,  C^erk. 
A  Oopy  Teste:  Hay  ward  Fleming,  Clerk,  by 
M.  D.  Allender,  His  Deputy  Clerk."  The 
name  of  the  county  is  not  given.  And  there 
is  no  proof  that  Kitzmiller  and  Fleming  were 
clerks  of  the  county  court  of  Taylor  comity, 
in  the  clerk's  office  of  which  the  law  required 
the  bond  to  be  recorded.  That  an  attested 
copy  of  a  recorded  paper  is  admissible  is  not 
denied;  tut  It  is  insisted  that  the  attesta- 
tion must  show  the  attesting  officer  was 
clerk  of  the  court  in  Y^hose  office  the  law  re- 
quires the  paper  to  be  recorded.  If  this 
paper  had  come  ftt>m  a  court  of  a  foreign 
country  or  a  sister  state,  authentication  in 
due  form  would  have  been  necessary,  and 
the  authority  of  the  attesting  officer  could 
not  have  been  assumed.  But  the  certificates 
of  domestic  officers  stand  upon  a  different 
footing,  and  the  courts  will  take  Judicial 
notice,  not  only  of  the  character  of  the  of- 
fice or  court,  but  also  of  the  fact  that  a 
particular  i)erson  is  the  Incumbent  of  the 
office,  when  a  paper  comes,  or  should  come, 
from  an  office  in  ther  county  in  which  the 
trial  court  is  sitting.  Wlgmore,  Bv.  {  2578, 
note  1.  Incumbency  of  the  office  of  probate 
Judge  of  a  certain  county  by  a  certain  per- 
son is  within  the  Judicial  knowledge  of  trial 
courts.    McCarver  r.  Herzberg,  120  Ala.  523, 
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25  South.  8.  Incumbency  of  the  offices  of 
justices  of  the  peace  in  counties  in  which 
courts  are  sitting  will  be  judicially  noticed. 
Graham  r.  Anderson,  42  111.  614,  92  Am. 
Dec.  80 ;  Webb  v.  Kelsey,  66  Ark.  180.  49  S. 
W.  819;  Gilbert  v.  National  O.  R.  Co.,  176 
111.  288,  52  N.  E.  22.  So  may  the  incumbency 
of  the  office  of  associate  Judge  of  a  dty 
court    Follain  v.  Lefevre,  8  Rob.  (La.)  13. 

[I]  Conceding,  for  the  purposes  of  the  ar- 
gument, correctness  of  the  assumption  that 
the  case  falls  within  -the  line  of  authorities, 
making  it  incumbent  upon  the  plaintiff  to 
prove  the  alleged  breach  of  the  condition  of 
the  bond,  notwithstanding  its  negative  char- 
acter, this  requirement  has  been  complied 
with.  The  statute  makes  it  the  duty  of  a 
constable  to  show  by  his  return  a  complete 
history  of  his  proceedings  under  an  execu* 
cion.  The  command  of  the  execution  is  to 
collect  the  amount  due  out  of  the  personal 
property  of  the  judgment  debtor,  and  pay  the 
money  made  to  the  party  entitled  thereto, 
and  make  return  thereof,  showing  how  it 
has  been  executed.  Code,  e  GO,  §  135.  The 
return  put  in  evidence  shows  the  collection 
of  the  money,  but  no  disbursement  thereof. 
The  omission  justifies  an  inference  of  non* 
payment,  calling:  upon  the  defendant  for  re- 
butting proof.  Slight  evidence  suffices  to  es- 
tablish a  negative  act,  when  the  burden  of 
proof  thereof  rests  upon  the  plaintiff.  Young 
V.  Stephens,  9  Mich.  500. 

Seeing  no  error  in  the  judgment,  we  af- 
firm it 


(7a  W.  VtL,  166) 

ALLEN  et  aL  v.  SOUTH  PENN  OIL 

CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,  1913.) 

fSyUabiu  Jfv  the  Oourt.) 

1.  Deeds  (|  127*)— Natuke  op  ESstate  Con- 
veyed—"Heirs  OT  His  Body." 

If  a  grant  of  land  be  to  a  person  "and  the 
heirs  of  his  body,"  to  take  effect  in  prsesenti, 
and  there  are  no  other  words  in  the  deed,  and 
no  circumstance  appearing  in  the  case  to  indi- 
cate a  purpose  of  the  grantor  to  restrict  their 
usual  and  technical  meaning,  other  than  the 
fact  that  the  grantee  then  had  living  children, 
the  words,  "heirs  of  his  body,"  will  be  constru- 
ed to  be  words  of  limitation,  creating,  at  the 
common  law,  an  estate  tail,  which,  by  the  stat- 
ute, is  raised  to  a  fee  simple. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  358,  359 ;  Dec.  Dig.  §  127.* 

For  other  definitions,  see  Words  and  Phrases, 
7ol.  4,  pp.  3267-3271.J 

2.  Husband  and  Wife  (8  15*)— Conveyanc- 
es By— OoNSTRUCTiON— Payment  of  Price. 

A  deed  by  husband  and  wife  to  a  grantee, 
providing  for  payment  to  the  "grantor"  at  a 
future  time  of  part  of  the  purchase  money,  con- 
stitutes the  husband  and  wife  joint  obligees. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  13,  16,  37,  84,  90-99,  283 ; 
Dec.  Dig.  $  15.*] 


3.  Payment    (8    6*)— Joint    Obugkes— Dis- 

oharqe  of  Debt. 

Payment  to  any  one  of  several  Joint  obli- 
gees discharges  the  obligation. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §§7.  8 ;   Dec.  Dig.  {  6.*3 

Api>eal  from  Circuit  Court,  Doddridge 
County. 

Bill  by  William  Allen  and  others  against 
tlie  South  Penn  Oil  Company  and  other& 
Decree  for  plaintiffs,  and  defendants  appeal. 
Reversed. 

A.  B.  Fleming,  Charles  Powell,  and  Kem- 
ble  White,  all  of  Fairmont,  for  appellants. 
W.  S.  Stuart,  of  West  Union,  and  Edward 
G.  Smith,  of  Clarksburg,  for  appellees. 

WILLIAMS,  J.  Claiming  to  be  the  owner 
in  fee  of  a  tract  of  land  in  Doddridge  coun- 
ty, Mary  N.  Allen,  by  deed  April  5,  1892,  in 
which  her  husband  united,  conveyed  to  the 
South  Penn  Oil  Company  all  the  oil  and 
gas  in  said  tract,  together  with  the  right  to 
mine  and  remove  it  The  consideration  was 
1100  in  cash  and  $500  to  be  paid  either  90 
days  after  a  well  was  drilled;  or.  If  no  well 
was  drilled,  then  within  15  years  from  the 
date  of  the  deed,  and  if  the  |500  was  not 
paid  the  grantee^s  estate  was  forfeited,  or 
reverted.  The  grantee  was  given  the  option 
either  to  pay  the  $500  at  any  time  l)efore  the 
15  years  expired,  and  thereby  prevent  a 
forfeiture,  or  to  decline  to  pay  it,  even 
after  a  well  was  drilled,  and  thereby  forfeit 
its  estate.  In  February,  1907,  within  said 
period  of  15  years,  the  South  Penn  Oil  Com- 
pany drilled  a  well  which  produced  gas,  and 
within  90  days  thereafter  paid  to  Edgar  Al- 
len, husband  of  Mary  N.  Allen,  $500;  Mary 
N.  Allen  being  then  deceased  and  no  admin- 
istrator having  qualified  to  administer  on 
her  estate.  The  South  Penn  Oil  Company 
then  in  February,  1907,  sold  the  well  and  all 
the  oil  and  gas  in  said  land  to  the  Hope 
Natural  Gas  Company.  Mary  N.  Allen  ac- 
quired title  to  the  aforesaid  land  by  deed 
from  her  father,  Levi  Roberts,  made  in  0<^ 
tober,  1889.  She  was  then  the  mother  of 
four  children,  three  of  whom,  William,  Ells- 
worth and  Irvin  Allen,  are  the  plaintiffs, 
and  U.  G.  Allen.  Claiming  as  joint  tenants 
with  their  mother,  plaintiffs  brought  this  suit 
to  enjoin  the  defendants  from  farther  drill- 
ing for  oil  and  gas  and  for  an  accounting. 
The  cause  was  submitted  on  the  pleadings, 
record  evidence,  and  an  agreed  statement  of 
facts;  and  on  March  10,  1910,  the  court  de- 
creed that  the  deed  from  Levi  Roberts  to 
Mary  N.  Allen  vested  her  with  an  undivid- 
ed one-fifth  only  in  said  tract  of  land,  and 
each  of  her  four  sons  with  an  undivided  one- 
fifth;  that  the  Hope  Natural  Gas  Company- 
was  the  owner  of  one-fifth  only  of  the  oil 
and  gas,  and  that  plaintiffs  were  the  joint 
owners  of  the  other  four-fifths,  they  having 
acquired  the  one-fifth  therein  of  U.  G.  Allen, 
and  perpetually  enjoined   defendants  from 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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further  operating  for  oil  and  gas.  From  tiiat 
decree  the  South  Penn  Oil  Company  and  the 
Hope  Natural  Gas  Company  have  appealed. 

The  decision  of  the  case  turns  wholly  upon 
a  proper  construction  of  the  deed  from  Levi 
Roberts  to  Mary  N.  Allen,  which  reads  as 
follows,  viz.:  *'Thls  deed  made  this  8th  day 
of  October,  1889,  between  Lerl  Roberts  and 
Elizabeth  Roberts,  his  wife,  of  of  the  first 
part  and  Mary  2f.  AUen  and  the  heirs  of 
her  J)ody  of  the  second  part,  all  of  the  coun- 
ty of  Doddridge  and  state  of  West  Virginia, 
witnesseth:  That  for  and  in  consideration 
of  the  natural  love  and  affection  which  the 
said  parties  of  the  first  part  have  and  bear 
unto  the  said  parties  of  the  second  part,  the 
said  parties  of  the  first  part  grant  and  con- 
vey unto  the  parties  of  the  second  part  all 
of  a  certain  lot,  tract  or  parcel  of  land  which 
is  full  share  of  said  parties  of  the  second 
part  in  the  real  estate  of  the  said  parties 
of  the  first  part,  and  lying  and  being  on 
the  waters  of  Ragans  Run,  a  branch  of  Mc- 
Elroy  creek  in  the  district  of  McClellan  in 
Doddridge  county,  and  state  of  West  Vir- 
ginia, and  bounded  and  described  as  fol- 
lows:" Then  follows  the  description,  and 
the  signatures. 

[1]  What  did  the  grantor  mean  by  the 
words,  "and  ihe  heirs  of  her  body**T  Did  he 
mean  her  children,  of  whom  there  were  four; 
or  did  he  mean  that  class  of  persons  upon 
whom  the  law  casts  descent?  If  he  meant 
children,  then  the  words  are  words  of  pur- 
chase, and  vested  the  four  sons  with  a  Joint 
estate  in  fee  with  their  mother;  but,  if  he 
used  the  words  to  define  a  class  of  persons 
to  whom  the  property  would  descend  by  the 
law  of  inheritance,  then  they  are  words  of 
limitation,  creating  an  estate  in  fee  tail  in 
the  mother,  which  the  statute  (section  9,  c 
71,  Code,  1906)  raises  to  an  estate  in  fee  sim- 
ple. In  construing  both  deeds  and  wills,  it 
\a  an  established  rule  that  technical  words 
must  be  given  their  usual  and  technical 
meaning,  unless  it  appears  from  other  parts 
of  the  instrument,  or  ff om  the  circumstances 
of  the  case,  that  they  were  intended  to 
have  a  different  meaning.  Hinton  v.  Mil- 
burn,  23  W.  Va.  166;  Tomlinson  v.  Nickell, 
24  W.  Va.  148;  Irvin  v.  Stover,  67  W.  Va. 
356,  67  S.  E.  1119.  In  order  to  create  a  fee- 
simple  estate  by  conveyance,  at  common  law, 
it  was  necessary  to  use  the  word  "heirs" 
(2  Blackstone,  Com.  107;  2  Min.  Inst.  [2d 
Ed.]  75) ;  and  in  order  to  create  a  condition- 
al fee,  or  fee  tall  as  it  was  commonly  called, 
it  was  necessary  to  use  the  words  "heirs  of 
his  (or  her)  body"  (2  Blackstone,  Com.  110; 
2  Min.  Inst  78).  Those  words,  being  orig- 
inally necessary  to  create  estates  of  inher- 
itance, came  to  have  a  technical  and  well- 
understood  meaning  in  law;  and  notwith- 
standing the  early  statutes,  dispensing  with 
their  use  and  giving  every  deed  the  effect 
to  convey  the  greatest  estate  the  grantor  has, 
unless  limited  by  the  deed  to  a  less  estate 


in  the  one  case  and  converting  an  estate  tail 
into  an  estate  in  fee  simple  in  the  other, 
still,  when  used  in  conveyancing,  they  re- 
tain their  original  and  technical  meaning  and 
must  be  so  interpreted,  unless  it  Is  necessary 
to  attribute  to  them  some  other  meaning,  in 
order  to  carry  out  the  manifest  purpose  of 
the  grantor,  made  to  appear  from  other 
language  of  the  deed,  or  from  the  circum- 
stances of  the  case.  Baer  v.  Forbes,  48  W. 
Va.  208,  36  S.  B.  364,  and  cases  supra. 

The  tenacious  adherence  of  the  courts  to 
the  legal,  technical  meaning  of  the  words 
"heirs"  and  "heirs  of  the  body,"  is  well  il- 
lustrated by  the  case  of  Tomlinson  y.  Nick- 
ell, supra.  In  the  will  involved  in  that  case 
the  testator  had  used  the  word  "heirs"  twice 
in  the  same  sentence.  He  devised  all  the 
remainder  of  his  lands  to  his  son,  and  then 
added  this  proviso:  "If  my  son  should  die 
without  having  heirs  he  shall  divide  the 
land  between  his  sister's  heirs  as  he  may 
think  proper."  Now,  it  is  easily  seen  that 
if  the  word  "heirs,"  in  both  instances,  is 
given  its  technical  meaning,  it  produces  an 
absurdity.  Because  the  son  could  not  die 
without  heirs  so  long  as  there  were  heirs  of 
his  sister  living.  The  heirs  of  one  would  be 
the  heirs  of  the  other.  But  it  was  possible 
to  avoid  this  effect,  either  by  construing  the 
word  "heirs,"  relating  to  the  son,  as  h^rs 
apparent,  or  children,  and.  as  it  relates  to 
the  daughter,  either  as  children,  or  as  tech- 
nical heirs.  But  the  court  departed  no  fur- 
ther from  the  rule  of  construction  than  was 
necessary  to  avoid  the  absurdity,  and  give 
effect  to  the  will,  and  held  that  "heirs,"  as 
applied  to  the  son,  meant  "heirs  of  the  son's 
body,"  but,  as  applied  to  his  sister,  it  should 
be  given  its  ordinary,  technical  meaning,  and 
meant  heirs  in  general. 

The  rule  in  this  state  in  construing  either 
deeds  or  wills  is,  to  ascertain,  if  possible, 
the  grantor!s  or  devisor's  intention  from  the 
whole  instrument,  and  then  to  give  effect  to 
that  intention,  unless  it  contravenes  some 
principle  of  law.  Irvin  v.  Stover,  supra,  and 
cases  cited  in  the  opinion,  67  W.  Va.  361,  67 
S.  E.  1121.  But  in  the  present  case  there  is 
nothing  in  the  circumstances  of  the  case,  or 
in  the  language  of  the  grantor's  deed,  to  in- 
dicate a  purpose  to  make  the  children  of  his 
daughter  Mary  N.  Allen  joint  grantees  with 
her,  except  the  technical  words  "heirs  of  her 
body."  Hence  they  must  receive  their  tech- 
nical meaning. 

The  cases  cited  in  brief  of  counsel  for  ap- 
pellees in  support  of  the  decree  of  the  lower 
court  are  easily  distinguishable  from  the 
present  case,  and  harmonize  with  the  views 
which  we  have  herein  expressed.  Roberson 
V.  Wampler,  Guard.,  etc.,  104  Va.  380,  51  S, 
E.  835,  1  L.  R.  A.  (N'.  S.)  318,  Involved  the 
construction  of  a  deed  made  by  James  Rob- 
erson and  wife  to  "the  heirs  of  John  B.  F. 
Roberson,"  a  living  person.  It  was  not  a 
grant  to  a  person  and  his  heirs.    Says  Judge 
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Buchannon,  in  the  opinion  of  the  court,  page 
385:  **There  can  be  no  question  that  the 
grantor  used  the  word  'heirs'  in  this  con- 
nection in  the  sense  of  children,  for  he  him- 
self was  then  living,  and  had  no  heirs." 
**Nemo  est  hceres  viventis'*  is  a  familiar 
maxim  of  the  law.  Tinder  v.  Tinder,  131 
Ind.  381,  30  N.  E.  1077,  called  for  the  con- 
struction of  a  deed  made  by  one  Woodruff 
Beals  to  ''Sarah  A.  Tinder  and  the  heirs  of 
Simon  Tinder  by  Sarah  A.  Tinder  his  wife." 
In  that  case,  as  well  as  in  the  case  last 
above  referred  to,  the  grant  was  to  take 
effect  in  pnesenti*  Simon  Tinder  and  his 
wife  were  both  living,  and  had  five  living 
children  at  the  time.  The  court  there  held, 
and  we  think  properly  so,  that  the  grantor 
by  the  use  of  the  word  **heir8"  meant  chil- 
dren. Says  the  court  in  its  opinion:  ''The 
plain  meaning  of  the  grantor  was  that  the 
children  of  Sarah  A.  Tinder  and  Simon  Tin- 
der should  take  the  land,  since  the  'heirs  of 
Simon  Tinder  by  Sarah  A.  Tinder,  his  wife/ 
could  be  no  other  than  their  children."  Un- 
like the  present  case,  the  language  is  not 
such  as  would  have  created  in  Sarah  A.  Tin- 
der an  estate  tail  at  the  common  law.  The 
grant  was  to  her  and  the  heirs  of  her  hus- 
band by  her.  In  case  of  a  grant  or  devise 
to  take  effect  immediately  to  the  heirs  of  a 
living  person,  "heirs"  is  generally  held  to 
mean  children.  Such  a  construction  is  nec- 
essary to  prevent  a  failure  of  the  grant  for 
indefiniteness  of  description  of  the  grantees. 
Stuart  V.  Stuart,  18  W.  Va.  675,  and  cases 
above  cited.  See,  also,  Tharp  v.  Yarbrough, 
79  Ga.  382,  4  S.  E.  915,  11  Am.  St  Rep.  439; 
4  Words  &  Phrases,  p.  3241  et  seq.  That 
the  words,  "heirs  of  her  body,"  occur  in  the 
preamble,  rather  than  in  the  granting  part 
of  the  deed,  can  make  no  difference;  the 
effect  is  the  same  as  if  they  had  occurred  In 
the  habendum.  Nor  is  the  fact  that  the 
plural,  instead  of  the  singular,  number  Is 
used  in  referring  to  the  grantee  sufficient  to 
indicate  a  purpose  to  convey  to  any  person 
other  tlian  bis  daughter  Mary  N.  Allen.    It 


was  she  for  whom  he  expressed  the  love  and 
affection  that  moved  hitn  to  execute  the  deed; 
and  it  was  she  whom  he  wished  to  debar. 
In  view  of  the  advancement  then  made,  from 
inheriting  any  portion  of  his  estate,  for  it 
was  she,  and  not  her  sons,  who  was  then  his 
heir  apparent 

Our  conclusion  is  that  the  words,  "heirs 
of  her  body,"  are  words  of  limitation,  and, 
in  view  of  section  9,  c.  71,  Code  (1906)),  con- 
verting estates  tall  Into  estates  in  fee  simple, 
operated  to  vest  in  Mary  N.  Allen  the  fee- 
simple  estate  in  the  entire  tract  of  land. 
Counsel  for  appellees  insist  that  the  South 
Penn  Oil  Company  has  forfeited  its  estate 
by  failure  to  pay  the  $500.  But,  even  if  it 
was  true  that  it  had  not  paid,  equity  would 
not  enforce  a  forfeiture  for  a  breach  of 
covenant  merely  to  pay  money,  but  would 
rather  delight  in  relieving  against  a  forfei- 
ture. Pheasant  v.  Hanna,  63  W.  Va.  613, 
60  S.  B.  618.  iBiut  the  fact  is  that  the  money 
was  paid  to  Edgar  Allen,  the  husband,  with- 
in 90  days  after  the  well  was  drilled  and 
within  15  years  after  the  date  of  the  lease. 
Mary  N.  Allen  was  then  dead,  and  no  ad- 
ministrator had  qualified  to  administer  on 
her  estate.  That  might  have  been  a  good  ex- 
cuse for  not  paying,  if  no  one  else  had  been 
entitled  to  receive  the  money. 

[21  But  the  $500  was  unpaid  purchase 
money  for  land  conveyed  by  the  husband 
and  wife  Jointly;  it  was  payable,  by  the 
terms  of  the  deed,  to  the  "grantor."  That 
constituted  Mary  N.  Allen  and  her  husband 
Joint  obligees.  Morrison  v.  Coal  ft  Coke  Co., 
52  W.  Va.  331,  43  S.  B.  102. 

[3]  And  it  is  a  well-settled  rule  that  pay- 
ment to  one  only  of  several  Joint  obligees  dis- 
charges the  debt  22  A.  &  E  E.  L.  (2d  Ed.) 
524,  and  numerous  cases  cited  under  note  4; 
30  Oyc.  1183,  and  cases  under  note  24. 

The  decree  will  be  reversed  and  an  order 
entered  here  dissolving  the  injunction  and 
dismissing  plaintiffs'  bill,  with  costs  to  ap- 
pellants both  in  this  court  and  the  court 
below. 
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KILDMETEB  t.  WHEELING  TBAO- 

TION  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,  1913.) 

(SyUalui  hy  the  OourtJ 

1.  Cabbiers  (§  247*)— Duty  to  Passengkbb. 

Where  an  obstruction  prevents  further  pas- 
sage of  a  car,  and  another  is,  by  the  carrier, 
substituted  therefor  beyond  the  obstruction,  the 
duty  imposed  by  law  upon  a  carrier  for  the 
safety  of  passengers  is  not  thereby  suspended, 
bat  continues  unaffected  while,  without  negli- 
gence on  hiB  part,  and  in  exercise  of  ordinary 
care  for  his  safety,  a  passenger  is  engaged  in 
an  immediate  effort  to  reach  the  substituted 
car. 

[E#d.  Note.^For  other  cases,  see  C^rriei^, 
Cent.  Dig.  §{  984-»93 ;   Dec  IMg.  §  247.*] 

2.  Cabbibbs  i%  336*)-'Injubt  to  Passengebs 
—Obvious  Dangeb. 

If  a  passenger,  thus  transferring  to  the 
second  car,  follows  the  course  suggested  or  des- 
ignated by  employes  in  charge  of  the  first,  and, 
without  fault  on  his  part,  is  injured  thereon, 
such  injury  is  not  chargeable  to  his  negligence, 
unless  the  danger  of. passage  thereover  is  ob- 
viously apparent. 

[E3d.  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1357-1362 ;   Dec*  Dig.  §  336.*J 

3.  Cabbiebs   (§  283*)— Injtjbibs  to  Passen- 
gebs—Liabilities. 

If,  while  thus  engaged,  a  passenger  sub- 
stantially follows  the  course  so  designated,  and, 
without  fault  on  his  part,  is  injured,  the  car- 
rier is  liable  in  damages  therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1119-1124, 1140,  1141 ;  Dec  Dig. 
'  283.*] 


4.  Cabbiebs  (f  336*)— Injubt  to  Passengebs 
— Contbibutoby  Negligence. 

Where  the  directions  of  an  employ^  are 
within  the  scope  of  his  authority,  and  obedience 
thereto  will  not  expose  a  passenger  to  known  or 
apparent  danger  which  a  prudent  man  would  not 
incur,  the  i>a8senger  is  justified  in  acting  upon 
them,  and  is  not  guilty  of  contributory  negli- 
gence, although  he  may  be  injured  in  so  doing. 

[EM."  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Sfi  1357-1362 ;   Dec  Dig.  {  336.*] 

6.  Cabbiebs  ({  283*)— Injubt  to  Passengebs 
— Dibections  by  Employes— Authobity. 
Directions  by  an  employ^  of  a  carrier  in 
charge  of  the  car.  under  the  circumstances  stat- 
ed, are  within  the  apparent  scope  of  his  au- 
thority. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1119-1124,  1140, 1141 ;  Dec  Dig. 
I  283.*] 

6.  Cabbiebs  <§§  247,  280*)— Injuby  to  Pas- 
sengebs—Cabb  Requibed. 

One  in  transit  from  one  car  to  another, 
substituted  therefor  because  of  an  obstruction, 
remains  a  passenger,  and  entitled  to  the  protec- 
tion that  the  highest  degree  of  care  on  the  part 
of  the  carrier  can  aiford  under  the  circum- 
stances. 

[E3d.  Note.— For  other  cases,  see'  Carriers, 
Cent  Dig.  §f  984-993,  1085-1002,  1098-1103, 
1105,  1106,  1100;    Dec  Dig.  §§  247,  280.*] 

7.  Cabbiebs  (§  286*)— Injuby  to  Passengebs 
— Negligbnob. 

Under  the  circumstances  of  this  case,  de- 
fendant was  negligent  in  directing  plaintiff, 
without  light  or  guide,  into  a  place  the  dangers 
of  which  were  unknown  to   him  and  not   ob- 


▼iouBly  apparent  to  reasonable  m«n  ander  sim- 
ilar conditions. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1142-1148,  1150-0152 ;  Dec  Dig. 
fi  286.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Charles  F.  Killmeyer  against 
the  Wheeling  Traction  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Erskine  ft  Allison,  of  Wheeling,  for  plain- 
tiff in  error.  Handlan  ft  Beymann,  of 
Wheeling,  for  defendant  in  error. 

LYNCH,  J.     By  writ  of  error  defendant 

seeks  review  and  reversal  of  a  judgment 
against  it  in  this  case.  The  action  is  for 
recovery  of  damages  for  an  injury  to  plain- 

tflr. 

While  there  is  conflict  in  the  evidence  in 
some  respects  later  noticed,  it  sufficiently  ap- 
pears that  plaintiff,  about  midnight  on  the 
day  of  the  injury  was  a  passenger  on  de- 
fendant's traction  lines,  and  as  such  entl* 
tied  to  transportation  from  Moundsvllle  to 
Wheeling,  he  having  paid  the  necessary  fare 
for  the  trip.  On  the  arrival  of  the  car  at 
Dogg's  Run,  an  intermediate  point,  those  in 
charge  thereof,  finding  the  tracks  submerged 
by  reason  of  a  freshet,  directed  plaintiff  and 
other  passengers  to  alight  and  to  proceed  on 
foot  by  a  way  designated  by  the  employ^ 
to  another  of  defendant's  cars  then,  or  soon 
to  arrive,  at  a  point  on  its  lines  beyond  the 
obstruction,  wliich  would  carry  them  to  their 
destination,  without  further  charge.  Find- 
ing the  way  so  designated  also  obstructed, 
they  returned  to  the  first  car,  when,  as  plain- 
tiff seeks  to  prove  and  defendant  to  deny, 
the  employes  directed  them  to  follow  anoth- 
er course  likewise  designated  in  order  to 
reach  the  second  car,  and  that  in  following 
the  same  the  plaintiff  fell  from  a  high  wall 
and  received  the  Injury  for  which  he  seeks 
recovery.  There  is  no  denial  that  the  em- 
ploye directed  the  course  first  designated 
and  abandoned.  The  defendant  does  deny, 
and  to  some  extent  supports  the  denial  by 
the  testimony  of  its  employ^  that  any  di- 
rections were  given  by  the  latter  as  to  any 
course,  and  especially  as  to  the  one  actually 
followed.  It  introduced  evidence  tending  to 
prove  that  the  course  followed  was  so  in- 
herently and  obviously  dangerous  that  pru- 
dent men  having  due  regard  for  personal 
safety  would  not  follow  it,  even,  if  directed 
so  to  do;  that  one  other  course  was  open 
and  free  from  obstruction,  in  following 
which  the  injury  would  not  have  occurred. 
It  also  denies  that  plaintiff  was  a  pas- 
senger, thus  requiriog  its  care  for  his  safety 
while  passing  on  foot  between  its  cars.  Sub- 
stantially, though  in  brief,  this  statement 
fairly  presents  the  material  issues  to  which 
the  proof  in  the  record  is  directed,  and  upon 


•For  otner  cases  see  same  topic  and  lectlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  ladezee 
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a  consideration  of  which  the  Jury  baaed  ita 
finding. 

[1]  In  view  of  the  authorities  examined, 
including  those  cited  by  counsel  and  others, 
the  conclusion  is  that  plaintiff  was  and  re- 
mained a  passenger,  entitled  to  a  high  degree 
of  care  for  his  safety,  from  the  time  of  his 
entry  on  defendant's  car  at  Moundsville  to 
his  discharge  theref^m  in  the  city  of  Wheel- 
ing. Why  not?  He  paid  and  it  received  the 
requisite  fare.  It  accepted  him  as  a  pas- 
senger, and  thereby  engaged  to  carry  him 
to  his  destination.  In  the  meantime  it  also 
assumed  that  high  degree  of  care  for  his 
personal  safety  imposed  by  law  upon  a 
common  carrier.  The  defendant  does  not  de^ 
ny  the  relation  of  passenger  and  carrier  dur- 
ing the  time  plaintiff  was  within  its  cars, 
or  his  right  to  transportation  thereon  before 
and  after  the  obstruction.  The  relation  is 
denied  only  during  the  time  intervening  and 
necessary  for  passage  from  one  car  to  the 
other.  This  proposition  does  not  find  support 
in  any  authority  dted  or  found  upon  exam- 
ining this  case.  If  a  passenger  on  each  car 
under  the  same  and  not  a  new  contract,  he 
was  a  passenger  in  the  Interval.  The  re- 
lation of  carrier  and  passenger,  with  its  at- 
tendant duties  and  obligations,  is  not  inter- 
mittent It  continues  until  completed,  un- 
less broken  by  some  act  of  the  passenger 
lndi«?ative  of  abandonment,  or  some  conduct 
on  Ids  x>art  justifying  the  carrier  in  termi- 
nating the  relation.  "Where  the  relation  of 
carrier  and  passenger  is  once  established,  it 
continues  until  terminated  by  the  voluntary 
act  of  the  passenger,  or  the  act  of  the  car- 
rier, under  circumstancee  justifying  its  ter- 
mination, and  extenids  to  the  arrival  of  the 
passenger  at  his  destination;  and  a  tem- 
porary departure  from  the  train  for  some 
good  or  reasonable  cause,  without  the  intent 
to  abandon  the  transportation,  will  not  end 
the  relation."    6  Oyc.  641. 

[8]  Where  a  passenger  had  a  ticket  enti- 
tling him  to  carriage  beyond  a  station,  at 
which  In  changing  trains  it  was  necessary 
to  cross  intervening  tracks  of  the  carrier, 
and  in  doing  so  he  was  Injured,. It  was  held 
that  while  '*ln  transit  from  one  train  to  the 
other  he  continued  to  be  a  passenger  and 
entitled  to  the  protection  that  the  highest 
degree  of  care  on  the  part  of  the  defendant 
could  afford  under  the  circumstances."  Rail- 
road Ck).  V.  Hauer,  60  Md.  449.  The  rela- 
tion of  carrier  and  passenger  does  not  cease, 
although  actual  transit  is  interrupted  by  a 
wreck,  and  plaintiff  in  order  to  obtain  a 
nearer  view  thereof  voluntarily  leaves  the 
temporary  station  to  which,  he,  has  been 
transferred  to  await  the  arrival  of  another 
train.  Conroy  v.  Railroad  Co.,  96  Wis.  244, 
70  N.  W.  486,  88  L.  R.  A.  419.  True,  in  the 
case  dted  recovery  was  denied,  not  because 
the  relation  had  ceased,  but  because  the  de- 
fendant did  nothing  expressly  or  by  implica- 
tion to  Invite,  entice,  or  allure  plaintiff  to 


the  place  .of  Injury.  On  the  oontrasy,  he 
voluntarily  and  unneoeaaarlly  exposed  him- 
self to  a  place  where  the  danger  was  ap- 
parent and  Impending.  .  A  stockman  on  a 
freight  train,  with  the  consent  of  the  rail- 
road company,  In  charge  of  his  stock,  does 
not  cease  to  be  a  passenger  while  making  a 
necessary  change  from  one  caboose  to  anoth- 
er at  the  end  of  a  division.  Railroad  Go.  v. 
Winters,  175  111.  293,  61  N.  E.  901.  Nor  does 
one  lose  the  character  of  passenger  if  from 
motives  of  pleasure,  curiosity,  or  business  he 
temporarily  alights  from  the  train  at  a  reg- 
ular station,  intending  to  resume  his  jour- 
ney thereon.  Layne  v.  Railroad  Co.,  66  W. 
Va.  607,  67  S.  E.  1103 ;  Parsons  v.  Railroad 
Co.,  113  N.  T.  355,  21  N.  B.  145,  3  Ia  IL  A. 
683,  10  Am.  St  Rep.  450;  Dwinelle  v.  Rail- 
road Co.,  120  N.  Y.  117,  24  N.  B.  319,  8  L.  R. 
A.  224,  17  AnL  St  Rep.  611 ;  Railway  Co.  t. 
Coggins,  88  Fed.  455,  32  C.  C.  A.  1. 

The  cases  dted  assert  the  principles  stat- 
ed, and,  In  addition  thereto,  hold  that  the 
carrier's  duty  requires  It,  during  the  con- 
tinuance of  the  relation,  to  use  that  degree 
of  diligence  for  the  safety  of  its  passengers 
proportionate  to  the  danger  to  be  avoided, 
and  that  its  failure  to  do  so  is  negligence. 
The  authorities  and  the  facts  of  this  case 
abundantly  establish  the  continuity  of  the 
relation  of  carrier  and  passenger  from  the 
time  plaintiff  entered  defendant's  car  at 
Moundsville  to  his  departure  therefrom  in 
Wheeling,  and  its  liability  to  him  for  Injury 
recdved  during  the  existence  of  that  rela- 
tion, unless  his  negligence  was  the  proxi- 
mate cause  of  the  injury. 

[2]  To  defeat  plaintiff's  recovery,  defend- 
ant assumes  the  burden  of  proving  that  the 
Injury  occurred  because  of  negligence  attrib- 
utable to  him  without  which  the  injury  would 
not  have  occurred.  This  it  undertook  to  do 
by  showing,  first,  that  It  gave  no  instructions 
for  readiing  the  second  car;  and,  second, 
that  If  such  instructions  were  given  plaintiff 
disobeyed  them  and  pursued  a  way  other 
than  the  one  usually  followed  by  pedestrians. 
The  evidence  rdating  to  directions  by  de- 
fendant, while  not  convincing  beyond  doubt, 
is  nevertheless  suffldently  clear  to  sustain 
the  jury's  finding  in  that  respect  If  in- 
structions were  in  fact  so  given,  the  defend- 
ant cannot  reasonably  complain  if  plaintiff 
undertook  to  follow  them.  The  authorities 
hold,  and  reason  approves  the  proposition, 
that  a  passenger  may  act  upon  the  direction 
or  invitation  of  trainmen  in  charge  repre- 
senting the  carrier,  unless  it  is  apparent  that 
to  do  so  would  imperil  his  safety.  This 
holding  finda  expression  in  4  Elliott  on  Rail- 
roads, 8  1643,  in  this  language:  "Where  the 
directions  of  the  employ^  are  within  the 
scope  of  his  authority,  and  obedience  to  them 
will  not  expose  a  passenger  to  known  or  ap- 
parent danger  which  a  prudent  man  would 
not  incur,  the  passenger  is  justified  in  acting 
upon  them,  and  is  not  necessarily  guilty  of 
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'contributory  negligence,  although  he  may  be 
Injured  in  so  doing."  Dwinelle  y.  Railroad 
Co.,  supra ;  Railroad  Co.  v.  White,  99  Tex.  369, 
89  S.  W.  746,  2  L.  R.  A.  (N.  S.)  110,  122  Am. 
St  Rep.  631,  13  Ann.  Cas.  965;  Newcomb  v. 
Railroad  Co.,  182  Mo.  687,  81  S.  W.  1069. 
[3]  Fowler  v.  Railroad  Co.,  18  W.  Va.  579, 
holds  that  "if  defendant  has  by  its  own  act 
thrown  plaintiff  off  his  guard,  and  given  him 
good  cause  to  believe  vigilance  Is  not  needed, 
the  lack  of  vigilance  on  his  part  is  no  bar  to 
a  claim  for  damages."  2  Hutch.  Carr.  §§  1126, 
1129,  1195,  1221,  1222 ;  Irish  v.  Railroad  Co., 
4  Wash.  48, 29  Pac.  845, 31  Am.  Dec.  899;  RaU- 
road  Co.  v.  Thomas'  Adm'r,  79  Ky.  160, 42  Am. 
Rep.  208 ;  Olson  v.  Railroad  Co.,  45  Minn.  536, 
48  N.  W.  445,  22  Am.  St.  Rep.  749.  "Where 
a  passenger  is  requested  either  expressly  or 
by  implication  to  leave  a  car  without  assist- 
ance; and  to  find  his  way  unaided  back  to 
the  station,  during  which  time  he  receives 
an  injury,  the  carrier  is  liable."  2  Hutch. 
Carr.  S  1126.  A  brakeman  on  a  freight  train 
in  part  blocking  a  public  street,  informed 
plaintiff  he  had  time  to  pass  while  the  train 
was  standing,  and  In  attempting  to  pass  he 
was  injured.  The  appellate  court  sustained 
the  Judgment  therefor,  saying  that  "what 
the  brakeman  said  was  not  an  invitation  or 
a  command;  It  was  a  statement  of  fact,  of 
which  a  stranger  might  properly  believe  the 
brakeman  had  .  knowledge."  Scott  v.  Rail- 
road Co.,  112  Iowa  54,  83  N.  W.  818. 

[4,  5]  Many  of  the  foregoing  cases,  at  least 
indirectly.  Indicate  that  directions  by  those 
in  charge  of  the  carrier's  trains  or  cars  are 
within  the  scope  of  the  employes'-  authority. 
As  the  representatives  of  the  employer,  it  Is 
permissible  to  assume  that  In  giving  direc- 
tions they  act  within  the  scope  of  such  au- 
thority. It  h£(s  been  held  that  while  a  brake- 
man  on  a  mixed  train  may  ordinarily  have 
no  authority  to  give  directions,  yet  If  an 
emergency  should  arise,  in  which  the  life  of 
a  passenger  Is  In  Imminent  peril,  the  nature 
and  purpose  of  the  employment  would  Imply 
his  authority  to  give  directions  to  prevent  In- 
Jury.  If  he  acts  within  the  appar^it  scope 
of  his  authority  in  giving  directions,  the  pas- 
senger may  rely  thereon.  3  Hutch.  Carr. 
SS  1221,  1222. 

[7]  Even  tf  it  be  true,  according  to  de- 
fendant's contention,  that  no  instructions 
or  directions  were  given  In  this  case,  It  can- 
not, in  view  of  the  other  facts  clearly  proven 
and  the  authorities  .cited,  absolve  Itself  from 
liability.  How  can  it  reconcile  Its  conduct 
with  a  proper  discharge  of  the  duty  legally 
Imposed,  whereby  it  must  exercise  a  very 
high  degree  of  care  for  the  safety  of  those 
whom  for  hire  It  undertakes  to  carry  from 
one  place  to  another?  If  it  did  not  explicitly 
direct  plaintiff  Into  a  safe  place,  it  should 
have  done  so,  and  Its  failure  is  negligence. 
No  authority  excuses  it  On  the  contrary, 
an  examination  of  those  cited  warrant  the 

'  conclusion  that  a  proper  discharge  of  its  du^ 


to  plaintiff,  under  the  drcomstances  of  this 
case,  required  it  to  do  more  than  merely  direct 
They  require  the  highest  degree  of  care  to 
avoid  Injury  in  dangerous  situations.  In 
view  of  the  hour,  midnight,  the  impending 
darkness,  the  danger  in  passage  from  car,  to 
car,  it  should  at  least  have  provided  a  light 
or  guide,  neither  of  which  was  provided.  It 
left  its  passengers  to  grope  their  way  as  best 
they  could  through  unknown  paths,  over 
railroad  tracks,  piles  of  ore,  and  other  ob- 
structions, wherein  plaintiff  received  injury. 

Its  effort  to  show  the  existence  of  an  un- 
obstructed way,  in  which,  if  pursued,  injury 
would  not  have  occurred,  was  equally  una- 
vailing, because  not  sustained  by  proof. 
Even  if  sustained.  It  would  not  afford  reason- 
able excuse  for  its  neglect  of  duty.  Witness- 
es examined  by  both  parties  testify  to  the 
dangers  incident  to  passage  on  either  route, 
that  traveled  by  plaintiff  and  that  on  which 
defendant  relies  as  the  safe  course.  Those 
for  plaintiff  say  the  former  way  is  the  least 
dangerous.  Som^  of  defendant's  witnesses 
agree  to  that  conclusion.  One  of  them, 
Phillip  Kuntz,  who  according  to  his  state- 
ment had  lived  near  both  routes  for  38  years, 
speaking  of  the  latter  route,  says:  "I  would 
not  walk  it  myself,  at  12  o*clock  on  a  dark 
night;  It  would  not  be  safe;  it  would  be 
very  dangerous." 

As  stated,  the  evidence  is  conflicting  and 
contradictory;  and  upon  submission  to  It 
the  Jury  was  authorized  to  find,  and  we  must 
assume  did  find,  the  facts  in  conformity  with 
plaintiff's  proof.  Its  verdict  must  therefore 
remain  undisturbed,  unless  clearly  wrong. 
The  conclusion  reached  here  Is  that  it  is  not 
apparently  erroneous,  when  considered  in 
light  of  the  proof  and  the  legal  principles 
applicable  thereto. 

The  defendant  complains  also  of  the  trial 
court's  rulings  upon  its  demurrer  to  the  dec- 
laration, its  objections  to  evidence  admitted 
for  plaintiff,  and  evidence  offered  in  its  be- 
half and  excluded.  An  examination  of  the 
declaration  fails  to  disclose  any  infirmity  or 
defect  therein  rendering  it  demurrable.  It 
also  Insists  that  there  was  a  variance  be- 
tween the  allegations  of  the  declaration  and 
the  proof.  True,  there  is  a  degree  of  vari- 
ance between,  some  allegations  of  place  and 
circumstances  of  the  injury  and  the  evidence 
pertaining  thereto;  but  there  is  no  substan- 
tial defect  in  this  particular  of  which  the  de- 
fendant may  reasonably  complain.  It  Is  a 
technical  defect,  and,  if  any,  therefore  una- 
vailing after  full  and  fair  trial  resulting  In 
substantial  Justice.  Defendant  has  not  in 
any  manner  directed  attention,  in  argument 
or  brief,  to  any  evidence  rejected  or  admitted 
over  its  objection.  Hence,  no  duty  requires 
search  therefor,  or  consideration  thereof  if 
found.  The  same  statement  is  true  as  to  the 
instructions  of  which  it  complains.  These, 
however,  upon  examination,  appear  to  have 
been  properly  acted  upon  by  the  trial  court 
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For  reasons  stated  herein,  the  conclusion 
reached  is  that  there  is  no  error  in  the  Judg- 
ment requiring  reversaL  It  Is  therefore  af- 
firmed. 

(72  W.  Va.  144) 

WHITE  et  aL  v,  WHITE  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,  1913.)  ^ 

(8yllabu9  hy  the  Court,) 

1.  Descent  and  Distbibution  (§  116*)— Ad- 
vancement—Deed  TO   Son-in-Law. 

A  grant  of  land  by  the  wife's  father  to  the 
husband  during  coverture,  reciting  no  consid- 
eration, is  prima  facie  deemed  an  advancement 
to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i  426;  Dec.  Dig.  § 
115.*1 

2.  Descent  and  Distribution  <|  117*)— Ad- 
VANCEifENT— Evidence. 

W.,  in  his  lifetime,  conveyed  land  to  his 
daughter's  husband,  by  deed  reciting  no  con- 
sideration. Parol  evidence,  offered  to  rebut  the 
presumption  of  advancement  and  to  prove  pur- 
chase, held  insufficient  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  428;  Dec.  Dig.  S 
117.*] 

Appeal  from  Circuit  Court,  Logan  County. 

Bill  by  James  A.  White  and  others  against 
A.  B.  White  and  others.  Decree  for  plain- 
tiffs, and  defendants  Hattie  Glover  and  Ad- 
die  Riffe  appeal.    Affirmed. 

Payne  &  Payne  and  Berkeley  Minor,  Jr., 
all  of  Charleston,  for  appellants.  Chafln  & 
Bland  and  Lilly  &  Shrewsbury,  all  of  Logan, 
W.  L.  Ashby,  of  Charleston,  and  R,  R.  Smith, 
of  Welch,  for  appellees. 

LYNCH,  J.  For  the  third  time  this  case 
is  here  upon  appeal.  64  W.  Va.  30,  60  S.  B. 
885;  66  W.  Va.  79,  66  S.  E.  2,  24  L.  R.  A. 
(N.  S.)  1279,  185  Am.  St  Rep.  1013.  Ex- 
cluded from  participation  in  the  partition  of 
the  real  estate  of  which  their  grandfather, 
James  M.  White,  died  seised  and  possessed, 
Hattie  Glover  and  her  sister.  Addle  Riffe,  ap- 
peal. The  inquiry  now  Is  whether  a  convey- 
ance by  White  to  John  Riffe,  appellants'  fa- 
ther, operated  as  an  advancement  to  their 
mother,  Minerva,  a  daughter  of  the  grantor, 
thereby  denying  further  right  to  share  in  his 
real  estate  except  by  compliance  with  sec- 
tion 13,  c.  78,  Code  1906,  now  impossible  be- 
cause of  conveyance  thereof  by  Riffe  to  one 
not  a  distributee  of  the  White  estate. 

[1]  The  deed  to  Riffe  is  brief,  and  crudely 
drawn,  not  even  reciting  a  consideration. 
The  presumption  thence  arising  is  that  the 
land  conveyed  was  intended  by  the  grantor 
as  an  advancement  to  his  daughter.  Lock- 
hard  v.  Beckley,  10  W.  Va.  87 ;  Kyle  v.  Con- 
rad, 25  W.  Va.  760,  776;  McClintock  v.  Lois- 
seau,  31  W.  Va.  865,  869,  8  S.  E.  612,' 2  L.  R. 
A.  816;  McClanahan  t.  McClanahan,  36  W. 
Va.  84,  14  S.  E.  419;  Roberts  v.  Coleman,  37 
W.  Va.  143, 16  S.  B.  482 ;  White  v.  White,  66 


W.  Va.  79,  66  S.  B.  2,  24  L.  R.  A.  (N.  S.)  1279, 
135  Am.  St  Rep.  1013;  Arnold  ▼.  Barrows, 
2  Pat.  ft  H.  (Va.)  1 ;  Watklns  v.  Young,  31 
Grat  (Va.)  84;  Peale  v.  Thurmond,  77  Va. 
753;  Bruce  v.  Slemp,  82  Va.  352,  4  S.  B.  692; 
McDearman  ▼.  Hodnett,  83  Va.  281,  2  8.  B. 
643.  The  authorities  cited,  however,  also 
hold  that  evidence  is  admissible  to  rebut  the 
presumption,  and  to  show  either  an  absolute 
gift  to  the  grantee  or  purchase  by  him.  Ap- 
pellants, being  so  advised,  introduced  evi- 
dence with  the  view  of  proving  a  purchase 
of  the  land  by  their  father. 

[2]  For  this  purpose,  they  procured  the 
testimony  of  several  witnesses,  among  them 
their  father,  whose  competency  was  chal- 
lenged. The  latter  testifies  that  White  the 
grantor,  finding  himself  financially  unable  to 
pay  the  balance  then  (1870)  due  on  the  pur- 
chase money  for  the  land,  a  part  of  which 
was  conveyed  by  him  to  Riffe,  agreed  with 
the  latter  and  White's  sons  that  if  th6^' 
would  aid  him  in  meeting  this  obligation  he 
would  convey  them  severally  parts  of  the 
land  proportionate  to  the  money  so  advanc- 
ed; that,  pursuant  thereto,  they  moved  up- 
on the  land,  cleared  and  improved  it,  and 
cut  and  sold  timber,  the  proceeds  of  which 
White  collected  and  was  directed  by  Iliffe 
to  apply  in  discharge  of  the  indebtedness; 
and  that  thereafter,  in  1885.  as  shown  by  the 
deed.  White  conveyed  him  the  land  mention- 
ed. The  other  witnesses  testify  to  conversa- 
tions with  White  relating  to  work  and  labor 
on  the  land  by  his  sons  and  Riffe,  and  to  his 
conveyance  to  Riffe  and  the  sons.  They  say 
White  told  them  what  lands  he  intended  to 
convey  to  each  one,  and  that  the  lands  ac- 
tually conveyed  were  the  lands  so  designat- 
ed. They  were  examined  in  1910.  The  agree- 
ment and  conversations  referred  to  occurred 
between  1870  and  1875,  so  far  as  any  dates 
are  fixed  therefor.  Some  of  the  witnesses 
refused  to  state  definitely  the  time  or  place 
of  the  conversations,  while  others,  with  ap- 
parent alacrity,  fixed  dates,  places,  and  cir- 
cumstances. None  of  them  state  when  the 
work  was  performed.  Nor  does  Riffe  ven- 
ture to  state  with  any  degree  of  certainty 
the  amount  of  money  paid  by  him,  the  value 
of  his  work,  or  the  amount  due  him  from 
White.  He  does  fix  the  value  of  the  land 
conveyed  at  about  $400,  and  White's  indebt- 
edness to  him  on  account  of  labor,  timber, 
and  other  items  between  $1,100  and  $1,300, 
in  consideration  of  which  he  says  the  land 
was  conveyed.  This  aggregate  is  composed 
of  cash  received  by  Riffe  for  timber  cut  from 
the  lands  and  cattle  raised  thereon,  the  pro- 
ceeds of  which  White  collected,  his  share  of 
partnership  accounts  between  them,  and  oth- 
er items  not  definitely  stated  or  known. 

Upon  the  first  appeal  (64  W.  Va.  ^,  60  S. 
El  885),  this  court  passed  upon  and  discussed 
at  length  testimony  of  the  same  import  and 
effect  as  that  on  which  appellants  now  rely 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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to  show  purchase,  holding  it  InsufflcleQt  to 
establish  an  absolute  gift  of  land  by  White 
to  his  son  Albert  True,  the  legal  title  to  the 
land  claimed  by  Albert  as  a  gift  still  remain- 
ed vested  In  the  father  at  his  death,  being 
part  of  the  tract  of  which  partition  Is  now 
songht  Here  the  title  vested  in  Riffe,  by 
virtue  of  White's  deed  to  him.  But  that  is 
immaterial,  in  determining  the  probative  val- 
ue of  the  same  testimony  by  the  same  wit- 
nesses. Its  present  purpose  is  the  rebuttal 
of  the  legal  presumption  of  advancement, 
and  to  establish  a  purchase  by  the  grantee. 
To  have  this  effect,  It  must  be  at  least  rea- 
sonably certain  and  definite.  But  It  lacks 
both  certainty  and  definlteness.  It  did  not 
satisfy  the  mind  and  conscience  of  the  trial 
Judge,  who  probably  Icnew  the  witnesses, 
their  character,  reputation,  and  credibility. 
Its  verity  is  doubtful.  Lapse  of  time — from 
35  to  40  years — obscures  recollection,  clouds 
memory,  thus,  it  may  be,  causing  one  to  be- 
lieve events  as  occurring  which  in  fact  did 
not  occur.  Besides,  this  court  gives  weight 
and  efficacy  to  the  finding  of  a  circuit  court 
exercising  equitable  Jurisdiction,  and  will  not 
disturb  the  finding  unless  manifestly  wroug. 
Naughton  v.  Taylor,  50  W.  Va.  233,  40  S.  E. 
352;  Shaffer  v.  Shaffer,  51  W.  Va.  126,  41 
S.  B.  166;  Wolfe  v.  Bank,  54  W.  Va.  689,  47 
S.  B.  243;  Wallace  v.  Douglas,  58  W.  Va.  102, 
51  S.  E.  869;  Bank  v.  Thompson,  63  W.  Va. 
196,  59  S.  E.  974. 

It  is  contended  that  the  proof  detailed 
tends  to  rebut  the  legal  presumption  arising 
from  the  deed,  and  thereby  to  show  a  pur- 
chase by  Riffe.  Yet  the  testimony  of  appel- 
lants' witness  Perry  is,  in  effect,  to  the  con- 
trary.   He  testifies  in  chief  that  White,  in  a 


conversation  with  him,  said,  in  substance, 
that  the  land  conveyed  to  Riffe  was  "Miner- 
va's part"  of  his  land.  His  description  there- 
of was  that  it  begun  *'at  the  lower  end  of  the 
bottom  below  John  Rlffe's  house  and  extend- 
ed to  the  big  mulberry  tree  up  on  the  Right- 
Hand  fork."  This  description  identifies  the 
land  actually  conveyed  as  that  to  which 
White  referred.  Besides,  Perry  says  it  is  the 
same  land  mentioned  in  the  conversation,  re- 
peating that  White  told  him  it  was  Minerva's 
part  of  his  land.  Perry  also  says  White  told 
him  that,  while  the  land  conveyed  "as  Miner- 
va's part  was  not  fit  for  farming  purposes, 
John  Riffe  liked  to  raise  stock,  and  it  would 
be  an  excellent  stock  farm."  It  is  true.  White 
also  said  to  the  witness  that  Riffe  had  paid 
on  the  indebtedness  about  $1,100;  yet  that 
statement  must  be  considered  in  connection 
with  the  other  fact  that.  If  an  advancement, 
Minerva  had  received  an  acreage  manifestly 
in  excess  of  her  proportionate  share,  there 
being  seven  children  who  claim  as  distrib- 
utees, to  two  of  whom,  Lewis  C.  and  James 
N.,  the  father  had,  at  the  time  of  the  Riffe 
deed,  conveyed  50  acres,  treated  as  advance- 
ments. 

The  circuit  court  did  not,  nor  do  we  deem 
it  necessary  to,  rule  upon  the  competency  of 
John  Uiffe  to  testify  as  to  conversations  and 
transactions  with  White;  for  his  testimony, 
when  read,  as  it  was,  with  that  of  other 
witnesses.  Is  still  Insufficient  to  establish  that 
for  which  it  was  offered,  namely,  to  rebut 
the  presumption  of  advancement. 

Our  conclusion,  therefore,  is  that  the  evi- 
dence does  not  warrant  reversal  of  the  de- 
cree of  which  appellants  complain. 

Decree  affirmed. 
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(12  Ga.  Api>.  574) 

MORGAN  y.  NASHTILLB  GRAIN  CO. 

(No.  4^42.) 

(Court  of  Appeals  of  Georgia.    March  18,  1918. 
Rehearing  Denied  April  16,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Alteration  or  Instbuhents  (§  23*)— Br- 
FBOT  —  Liability  Under  Original  Con- 
tract. 

Where  one  who  was  sued  for  breach  of  con- 
tract sooght  to  avoid  the  contract  entirely,  by 
setting  up  that  it  was  altered  by  the  plaintiff 
in  a  material  part,  it  was  proper  for  the  court 
to  charge  that  if  the  alteration  was  made  unin- 
tentionally, or  without  any  intention  to  defraud, 
that  would  not  render  the  contract  as  originally 
made  void,  and  if  the  plaintiff  was  otherwise  en- 
titled to  recover  be  could  still  recover  on  the 
contract  as  it  stood  before  the  change  was  made, 
if  the  original  contract  could  be  discovered  and 
was  capable  of  execution.  Civil  Code  1910,  § 
4296;  Lowrj  v.  McLain,  75  Ga.  372 ;  Gwin  v. 
Anderson,  91  Ga.  827,  830, 18  S.  E.  43 ;  Shirley 
v.  Swafford,  119  Ga.  43,  45  S.  E.  722. 

[Ed.  Note.~For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  ((  192-207;  Dec.  Dig. 
I23.*] 

2.  Alteration  of  Instruments  (S  23^)— Ac- 
tion ON  Altered  I nbtruicent— Statutory 
.Provision. 

Even  if  suit  is  brought  on  a  contract  in  its 
altered  form,  a  recovery  may  be  had,  on  proof 
of  the  contract  in  its  original  form,  if  evidence 
shows  that  the  alteration  was  immaterial,  or 
was  unintentional,  or  was  made  without  intent 
to  defraud,  and  if  the  plaintiff  in  other  respects 
is  entitled  to  recover  on  the  original  contract 
Civil  Code  1910,  §  4296 ;  Wheat  v.  Arnold,  36 
Ga.  479 ;  Burch  v.  Pope,  114  Ga.  334,  40  S.  E. 
227 ;  Miller  v.  Slade,  116  Ga.  772,  43  S.  E.  69. 

[Ed.  Note.~For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  §(.192-207;  Dec.  Dig.  ( 

3.    SUFFICIENCT   or   EVIDBNCB  —   ALTERATION 

OF  Contract. 

The  evidence  warranted  the  conclusion  that, 
even  if  the  alteration  in  the  contract  was  ma- 
terial and  was  made  by  the  plaintiff,  it  was 
made  without  any  intention  to  defraud  the  de- 
fendant, and  that  the  defendant  was  not  and 
could  not  have  been  defrauded  by  the  alteration. 

4.  Sufficiency  of  Evidence— Alteration  of 
Contract. 

The  evidence  pertinent  to  the  alleged  al- 
teration in  the  contract  was  in  direct  and  sharp 
conflict  and  the  jury  may  have  found  that  as 
a  matter  of  fact  no  alteration  was  made  by  the 
plaintiff,  but  that  the  contract  sued  on  was  the 
contract  as  originally  made  between  the  partitas. 

5.  Sales  (§  113*)— Rescission— Act  of  Par- 
ties. 

A  written  contract  for  the  sale  and  pur- 
chase of  goods  cannot  be  rescinded  by  a  coun- 
termand of  the  order  for  shipment  of  the  goods, 
or  by  a  notice  by  the  purchaser  to  the  seller 
that  he  will  not  accept  the  goods  if  shipped. 
Before  a  valid  rescission  is  accomplished,  the 
seller  must  give  his  assent  thereto.  Oklahoma 
Vinegar  Co.  v  Carter,  116  Ga.  140,  42  S.  E. 
378,  59  L.  R.  A.  122,  94  Am.  St  Rep.  112, 
and  citations;  Southern  Flour  Co.  v.  St  Louis 
Grain  Co.,  11  Ga.  App.  401,  75  S.  E.  439. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  286,  287 ;   Dec.  Dig.  S  113.»] 

6.  Rulings  on  Testimony  —  Instruotionb— 
Sufficiency  of  Evidence. 

None  of  the  numerous  exceptions  in  the 
motion  for  a  new  trial  contain  any  merit,  the 
rulings  on  testimony  excepted  to  were  correct. 


the  instructions  were  full,  fair  and  accurate, 
the  record  presents  no  error  of  law,  and  th» 
verdict  is  fully  supported  by  the  evidence. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  the  Nashville  Grain  Company 
against  W.  W.  Morgan.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

J.  F.  Golightly,  of  Atlanta,  for  plaintiff  in 
error.  Dorsey,  Shelton  &  Doreey,  of  Atlanta, 
for  defendant  in  error.  * 

HILL,  C.  J.    Judgment  affirmed. 


02  Qtk.  App.  676) 

LOUISVILLE  &  N.  R.  CO.  et  aL  v.  BURNS. 

(No.  4,509.) 

(Conrt  of  Appeals  of  Georgia.    March  18, 1918. 
Rehearing  Denied  April  16,  1913.) 

(Syllabus  by  the  Court,) 

1.  New   Trial   (J  35*)— Motion— Specifica- 
tion OF  Error. 

A  ground  of  the  motion  for  new  trial,  as- 
signing error  on  the  ruling  of  the  judge  in  re- 
jecting oral  testimony  as  to  the  contents  of  a 
writing,  where,  so  far  as  disclosed  by  the  re- 
citals of  this  ground  of  the  motion,  no  prelimi- 
nary proof  was  submitted  showing  that  the 
writing  was  lost  or  destroyed,  or  attempting  to 
account  for  its  absence,  was  without  merit 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §|  51-55;    Dec.  Dig.  S  85.*] 

2.  Former  Decision  Controlling. 

The  questions  raised  by  the  record  were 
decided  by  this  court  in  the  decision  previously 
rendered  in  this  case,  and  that  decision  is  fullv 
controlling  here.  L.  &  N.  R.  Co.  v.  Burns,  9 
Ga.  App.  241,  70  S.  B.  1112. 

Error  from  City  Court  of  Washington; 
Wm.  Wynne,  Judge. 

Action  by  T.  S.  Bums  against  the  Louis- 
ville &  Nashville  Railroad  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Jos.  B.  &  Bryan  Camming,  of  Augusta, 
and  W.  A.  Slaton,  of  Washington,  Ga.,  for 
plaintiffs  in  error.  I.  T.  Irvin,  Jr.,  of  Wash- 
ington, Ga.,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(12  Ga.  App.  606) 
SHAW  V.  STATE.     (No.  4,617.) 
(Conrt  of  Appeals  of  Georgia.    April  16,  19ia) 

(Syllabus  by  the  Court,) 

Denial  of  New  Trial. 

In  the  absence  of  a  written  request  for  a 
more  specific  instruction,  the  charge  as  given 
sufficiently  instructed  the  jury  in  reference  to 
the  law  of  stabbing  and  of  self-defense.  The 
evidence,  though  conflicting,  was  sufficient  to 
authorize  the  verdict  of  assault  with  intent  to 
murder.  No  substantial  error  of  law  was  comr 
mitted.  For  this  reason  the  jud^ent  overrul- 
ing the  motion  for  new  trial  will  not  be  dis- 
turbedi 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Grade  Shaw  was  convicted  of  assault  with 
intent  to  murder,  and  she  brings  error.  Af- 
firmed. 

Jno.  R.  Cooper  and  Jno.  Hancock,  both  of 
Macon,  for  plaintiff  in  error.  John  P.  Ross, 
Sol.  Gen.,  of  Macon,  for  the  State. 

RUSSELL,  J.     Judgment  affirmed. 


out  regard  to  technicalities,  wherever  it  can 
be  done  without  a  palpable  violation  of  tLe 
law;  but  in  no  case  can  we  select  for  the 
litigant  his  ground  of  complaint,  or  perhaps 
by  search  discover  and  rule  upon  an  error 
upon  which  he  did  not  himself  insist  in  the 
trial  court 
Writ  of  error  dismissed. 


(12  Oa.  App.  684) 

DUBBBRLY  v.  KICKLIGHTBR. 
(No.  4,368.) 

(Court  of  Appeals  of  Georgia.    April  16,  1913.) 

(SyUahus  ly  the  Court,) 

Appeal  and  Error  (|§  267,  753*)— Dismissal 

—Bill  op  Exceptions— Sufficiency. 

There  being  no  assignment  of  error  upon 
the  striking  of  the  defendant's  plea,  nor  any 
exception  to  the  final  judgment  thereafter  ren- 
dered in  the  case,  the  bill  of  exceptions  is  fatal- 
ly defective,  and  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1447,  14i60,  1572-1578, 
1581,  3086-3089;    Dec  Dig.  §§  267,  753.  ♦] 

Error  from  City  Court  of  Reidsvllle;  E.  C.   '^^  ^®  ^tste. 
ColliBs,  Judge. 

Action  between  H.  E.  Dubberly  and  C.  W. 
Kicklighter.  From  the  judgment,  Dubberly 
brings  error.     Dismissed. 


(12  Ga.  App.  6S7) 
BROWDER  ▼.  STATE.    (No.  4.693.) 
(Court  of  Appeals  of  Georgia.    April  16,  1913.) 

(Syllahus  hy  the  Court,) 

i  Motion  fob  New  Trial. 

The  decision  in  this  case  is  controlled  by 
the  ruling  of  this  court  in  the  case  of  Perry  y. 
State,  12  Ga.  App.  — ,  77  S.  E.  879. 

EJrror  from  Superior  Court,  Toombs  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Tom  Browder  was  convicted  of  crime,  and 
brings  error.    Reversed. 

H.  H.  Elders,  of  Reidsvllle,  for  plaintiff  in 
error.    R.  Lee  Moore,  Sol.  Gen.,  of  Statesboro, 


RUSSELL^  J.  Judgment  reversed. 


L.  L.  Thomas,  of  Glennville,  for  plaintiff 


(12  Ga.  App.  644) 
STORY  v.  STATE.     (No.  4,713.) 


in  error.     H.  C.  Beasley,  of  Reidsvllle,  for '  (Court  of  Appeals  of  Georgia.    April  16,  1913.) 


defendant  in  error. 


(Syllahus  ly  the  Court,) 


Robbery  (J  7*)— Bvidencb— Sufficienct, 

RUSSELL,  J.    This  writ  of  error  must  be  i         According  to  the  evidence  for  the  state,  the 

dismissed.    There  is  no  exception  or  assign- 1  accused  was  guilty  of  robbery  by  force ;    ac- 

TviAnf  /^#  Aff/xi.  ««/x«  ffc^  fl««i  4,,>i,.^^«4.  *^  Ti,    I  cording  to  his  statement,  he  was  mnocent  of  any 

ment  of  error  upon  the  final  judgment  in  the   offense!     The  jury  retimed  a  verdict  finding 


case,  as  required  by  the  ruling  of  the  Su- 
preme Court  in  Lyndon  v.  Georgia  Ry.  & 
Power  Co.,  129  Ga.  353,  58  S.  E.  1047. 


him  guilty  of  robbery  by  intimidation.  Held 
that,  since,  in  any  view  of  the  evidence,  there 
is  no  fact  or  circumstance  which  will  authorise 
the  conclusion  that  tlie  prosecutor  was  deprived 


Assignment  of  error  upon  the  final  Judg-   of  his  property  by  intimidation  or  putting  him 


ment  was  necessary,  because,  although  the 
disposition  of  the  case  was  controlled  by  the 
antecedent  ruling  of  the  court  in  striking  the 
defendant's  answer,  a  judgment  was  render- 
ed in  the  case  In  favor  of  the  plaintiff  and 
against  the  defendant  for  the  amount  of  the 
note  sued  upon,  with  interest  and  attorney's 
fees.  In  addition  to  this,  the  bill  of  excep- 
tions is  fatally  defective,  in  that  there  Is  no 
exception  taken,  nor  any  assigiltment  of  er- 
ror, upon  the  interlocutory  ruling  of  the 
court  striking  the  defendant's  plea.  From 
the  brief,  and  the  explanatory  note  of  the 
trial  judge,  we  ascertain  that  the  plaintiff 
in  error  intended  to  except  to  the  ruling  of 
the  court  in  striking  the  third  paragraph  of 
the  defendant's  answer;  but  in  the  bill  uf 
exceptions  itself  there  Is  nothing  except  a 
historical  statement  to  the  effect  that  upon 
an  oral  motion  to  strike  the  plea  an  order 
striking  It  was  signed  by  the  court  See  El- 
rod  V.  Grant,  9  Ga.  App.  307,  71  S.  E.  501. 

We  are  extremely  reluctant  to  dlsmips  any 
writ  of  error.  We  seek  to  preserve  the  citi- 
zen's right  of  review  upon  the  merits,  with- 


in fear  of  injury  to  his  person,  property,  or 
reputation,  the  verdict  was  contrary  to  the  evi- 
dence and  without  evidence  to  support  it. 

[E3d.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  §  7 ;  Dec.  Dig.  (  7.*] 

Error  from  Superior  Court,  Coffee  County; 
T.  A.  Parker,  Judge. 

Sam  Story  was  convicted  of  robbery  by 
intimidation,  and  brings  err6r.    Reversed. 

Chastain  &  Henson,  of  Douglas,  and  W.  W. 
Bennett,  of  Baxley,  for  plaintiff  in  error. 
M.  D.  Dickerson,  Sol.  Gen.,  and  O'Steen  & 
Wallace,  all  of  Douglas,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
convicted  of  the  offense  of  robbery  by  intimi- 
dation, and  with  a  recommendation  that  he 
be  punished  as  for  a  misdemeanor.  It  is 
very  plain  from  the  record  that  he  could 
have  been  convicted  of  robbery  by  force  if 
the  jury  believed  the  prosecutor,  as  they  had 
a  right  to  do.  The  indictment  charged  the 
robbery  to  have  been  committed  by  force  and 
intimidation,  and  the  accused  might  have 
been  convicted  of  robbery  by  intimidation,  if 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndexM 
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there  had  been  anj  erldence  which,  would 
have  authorized  the  conclusion  that  he  ef- 
fected the  alleged  robbery  by  putting  the  pros- 
ecutor in  fear  of  injury  to  his  person,  his 
property,  or  his  reputation;  but,  so  far  as 
we  can  see,  there  is  not  a  scintilla  of  testi- 
mony that  even  squints  in  that  direction. 
There  were  only  two  persons  who  knew,  or 
could  have  known,  whether  there  was  in 
fact  a  robbery  on  the  occasion  mentioned, 
and  the  circumstances  of  its  commission — 
the  prosecutor  and  the  defendant — ^for,  ac- 
cording to  the  prosecutor,  no  one  was  present 
except  the  defendant  and  himself,  and,  ac- 
cording to  the  defendant,  he  was  not  with 
the  prosecuting  witness  at  the  time  of  the 
alleged  robbery.  According  to  the  prosecut- 
ing witness,  the  defendant,  without  any  at- 
tempt at  intimidation,  and  without  giving  him 
any  warning  whatever,  simultaneously  grab- 
bed his  money  and  struck  him  a  terrific  blow 
on  the  head,  either  with  a  pistol  or  with  brass 
knucks,  and  attempted  to  run.  The  prosecu- 
tor, so  fftr  from  being  frightened  or  intim- 
idated, seized  the  •  defendant,  and.  In  at- 
tempting to  hold  him,  both  of  them  fell  out 
of  the  buggy  in  which  they  were  riding,  with 
the  prosecutor  on  top;  but  the  defendant 
finally  extricated  himself  from  the  prosecu- 
tor's grasp  and  ran  off  with  the  money. 
There  was  no  statement  on  the  part  of  the 
prosecuting  witness  that  he  was  intimidated 
or  that  his  money  was  taken  away  from  him 
by  reason  of  his  being  afraid  of  injury,  and,  in 
fact,  the  circumstances  are  such  as  to  contra- 
dict any  such  theory.  The  prosecutor's  money 
was  taken  by  force,  and  had  been  taken  be- 
fore he  had  an  opportunity  to  realize-  that 
the  occasion  was  one  for  alarm.  It  is  well 
settled,  of  course,  that  robbery  by  force  and 
robbery  by  intimidation,  being  each  merely 
different  grades  of  the  same  offense,  may  be 
joined  in  the  same  count,  and  that  the  de- 
fendant may  be  convicted  of  either,  according 
to  the  proof.  Long  v.  State,  12  6a.  293; 
Fanning  v.  State,  66  Ga.  167;  Lampkin  v. 
State,  87  Ga.  516,  13  S.  E.  523.  It  is  equaUy 
well  settled  that,  where  the  indictment  is  of 
this  character  and  a  general  verdict  of  guilty 
is  returned,  it  will  be  construed  to  be  a  ver- 
dict finding  the  defendant  guilty  of  the 
graver  offense,  to  wit,  robbery  by  force.  Har- 
ris V.  State,  1  Ga.  App.  136,  57  S.  El  937,  and 
citations. 

However,  in  all  rulings  upon  this  subject 
with  which  we  are  familiar,  it  is  recognized 
that  proof  which  may  support  a  conviction 
of  robbery  by  force  will  not  support  one  of 
robbery  by  intimidation,  and  that,  while  cer- 
tain proof  may  be  sufficient  to  authorize  con- 
viction of  robbery  by  intimidation,  it  would 
not  warrant  a  conviction  of  robbery  by  force. 
TheFe  are  numerous  authorities  in  which  con- 
victions of  robbery  by  intimidation  have  been 
sustained,  where  money  or  other  valuaible 
goods  were  extorted  from  the  injured  party 


merely  by  creating  in  his  mind  the  apprehen- 
sion that  his  reputation  would  be  injured  and 
his  good  name  scandalized  or  destroyed, 
when  there  was  not  the  slightest  intimation 
that  even  the  smallest  modicum  of  physical 
force  would  be  employed.  In  .the  Harris 
Case,  supra,  the  verdict  of  guilty  was  sus- 
tained by  this  court  upon  the  well-settled 
principle  that,  though  one  of  the  defendants 
might  be  said,  so  far  as  his  individual  act 
was  concerned,  to  be  guilty  of  robbery  by  in- 
timidation in  holding  up  his  victim  with  a 
pistol,  still,  being  present  and  participating 
in  the  actual  taking  of  the  prosecutor's 
money,  he  participated  in  and  was  chargeable 
with  all  of  the  force  used  by  his  codefend- 
ant.  Both  were  principals,  and,  upon  this 
well-settled  principle,  each  of  the  robbers 
was  chargeable  with  all '  of  the  acts  of  the 
other;  and  so  we  held  that  it  mattered  not 
which  may  have  intimidated  the  prosecutor, 
or  which  one  took  from  him  his  money  by 
force,  and  that,  "where  the  evidence  clearly 
shows  that  the  defendant  was  guilty  of  both 
grades  of  the  offense  charged,  the  effect  of 
the  verdict  of  guilty  generally  was  not  mate- 
rial." In  the  present  case,  however,  since 
there  was  no  evidence  that  the  defendant 
was  put  in  fear  of  any  kind,  a  verdict  finding 
him  guilty  of  robbery  by  intimidation  was 
clearly  contrary  to  the  evidence  and  without 
evidence  to  support  it,  and  should  have  been 
set  aside. 

This  ruling  disposes  also  of  the  various  ex- 
ceptions to  instructions  of  the  court  upon 
the  subject  of  robbery  by  intimidation.  In 
the  state  of  the  record,  the  trial  judge  should 
not  have  referred  to  robbery  by  intimidation 
or  to  the  penalty  attaching  to  one  convict- 
ed of  that  offense.  The  only  issue  presented 
by  the  evidence  was  whether  the  defendant 
was  guilty  of  the  offense  of  robbery  by  force. 
Jaques  v.  State,  111  Ga.  836  (2),  36  S.  E.  104. 
It  is  not  necessary  to  rule  upon  the  assign- 
ment of  error  relating  to  the  alleged  newly 
discovered  testimony,  since  this  testimony, 
if  admissible,  can  be  considered  by  the  jury 
upon  the  new  trial  which  we  feel  constrain- 
ed to  order. 

Judgment  reversed. 


(12  Qa.  App.  651) 
HARPER  V.  STATB.     (No.  4,794.) 
(Court  of  Appeals  of  Georgia.    April  16,  1918.) 

(SyUalua  hy  the  Court) 

1.  Instbuctions. 

The  objections  made  to  excerpts  from  the 
charge  of  the  court  are  wholly  without  merit. 

2.  Criminal  Law  (§  784*)  —  Instbuctions  — 
Circumstantial  Evidence. 

The  evidence  relied  upon  for  conviction 
was  positive  and  direct,  and  there  was  no  er- 
ror in  the  failure  of  the  trial  judge  to  charge 
the  jury  on  the  law  of  circumstantial  evidence. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1883^1888,  1922,  1960 ;  Dec. 
Dig.  §  784.^] 
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3.  ReVISW  on  APPSALb 

No  error  of  law  was  commlttedt  and  the 
evidence  fully  supports  the  verdict 

Bussell,  J.,  dlBsenting. 

Error  from  City  Court  of  Sparta;  K,  W. 
Moore,  Judge. 

Wesley,  alias  Hot  Harper,  was  convicted 
of  crimen  and  brings  error.    Affirmed. 

Joe  W.  Lewis,  of  Sparta,  for  plaintiff  In 
error.  B.  Li.  Merritt,  Sol.,  of  Sparta,  for  the 
State. 

HILLv  O.  J.    Judgment  affirmed. 

RUSSELL^  J.  (dissenting).  The  guilt  of 
the  defendant  being  dependent  upon  circum- 
stantial evidence  (for  the  proof  of  the  de> 
fendant's  condition  necessarily  rested  upon 
the  conclusion  from  the  independent  facts 
used  to  suggest  the  inference  that  he  was 
drunk),  the  court.  In  my  opinion,  erred  In 
failing  to  charge  upon  circumstantial  evi- 
dence in  accordance  with  the  ruling  in  Biley 
V.  State,  1  6a.  App.  651,  57  S.  EI  1031. 


(12  Ga.  App.  632) 

BENSON  V.  STATE.     (No.  4,655.) 
(C^ourt  of  Appeals  of  Georgia.    April  16,  1913.) 

(8yllabu9  hy  the  Court,) 

Cbiminal  Law   (|  1169*)— Habmlbsb  Erbob 
—Admission  of  Evidencb. 

The  indictment  charged  the  sale  of  liquor 
in  Fayette  county.  The  evidence  proved  six 
sales  made  in  that  county.  Shortly  after  the 
time  of  these  sales  the  accused  moved  from 
Fayette  county  "over  into  Clayton  county."  and 
a  witness  who  had  testified  to  sales  in  Fayette 
county  testified  that  he  subsequently  bought 
liquor  from  the  accused  in  Clayton  county. 
Held,  under  the  particular  facts  of  this  case, 
the  admission  of  the  testimony  as  to  the  sale 
in  Clayton  county  was  not  so  harmful  as  to 
require  another  trial,  especially  in  view  of  the 
judge's  instruction  to  the  jury  Uiat  they  could 
convict  only  on  evidence  as  to  sales  made  in 
Fayette  county. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  764,  3088,  8130,  8137-8143; 
Dec;  Dig.  i  1169.*] 

ETrror  from  Superior  Court,  Fayette  Coun- 
ty; B.  T.  Daniel,  Judge. 

J.  H.  Henson  was  convicted  of  an  illegal 
sale  of  liquor,  and  brings  error.    Afilrmed. 

J.  W.  Culpepper,  of  Fayetteville,  fcHr  plain- 
tiff in  error.  E  M.  Owen,  SoL  Gen.,  of 
Zebulon,   and  J.  W.  Wise,  of  FiiyetteYille, 

for  the  State. 

HILL,  C.  J.    Judgment  afDrmed. 


(12  Oa.  App.  648) 
HATHAWAY  ▼.   CITY    OF   ATLANTA. 

(No.  4,737.) 

(Court  of  Appeals  of  Georgia.    April  16,  1918.) 

(Syllahui  ly  the  OouriJ 

1.  Appeabancb   (§   24*)— Pbocedubs  Bbfobb 

Maoistbatb— Notice— Waiver  of  Defects. 

According  to  the  answer  of  the  magistrate, 

the  defendant  made  no  motion  for  a  continu- 


ance ;  and  since  he  appeared  in  response  to  the 
notice  directing  him  to  appear  before  the  court, 
and  entered  fully  into  his  defense  to  the  charge 
preferred  against  him,  the  defects  in  the  form 
of  the  notice  or  summons  were  thereby  waived 
as  immaterial  circumstances.  Mayson  t.  City 
of  Atlanta.  77  Ga.  662. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  II  118-143;  Dec.  Dig.  |  24.*] 

2.   SUFFICIXNCT  OF  EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
conviction  of  the  accused,  and  the  Judge  of  the 
superior  court  did  not  err  in  overnuing  the  cer- 
tiorari 

Error  from  Superior  Ck)artv  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

C  W.  Hathaway  was  convicted  of  violat- 
ing an  ordinance  of  the  (jity  of  Atlanta, 
and  brings  error.    Affirmed. 

Jolm  W.  Cox,  of  Atlanta,  for  plaintiff  in 
error.  J.  L.  Mayson  and  W.  D.  KUls,  Jr., 
both  of  Atlanta,  for  defendant  in  error* 

RUSSELL^  J.    Judgment  affirmed. 


(12  Oa.  App.  684) 

GRAt  V.  STATE.     (No.  4,685.) 
(Court  of  Appeals  of  Georgia.    April  16, 1918.) 

(SyUahus  hy  the  Court  J 

1.  Homicide  (|  340* )~Instbt7Ctionb— Harm- 
less Ebbob. 

Where,  on  the  trial  of  one  indicted  for 
murder,  he  is  convicted  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful  act, 
error  in  the  judge's  instructions  to  the  jury 
on  the  law  of  murder,  or  of  voluntary  man- 
slaughter, becomes  immaterial.  i 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i§  716^717,  720;   Dec.  Dig.  §  340.») 

2.  Homicide   (I  62*)  —  Invoi^untabt  Mah- 

SLAUQHTBB— TnSTBTTCTIOMS. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  "If  you  believe  that  the  defend- 
ant pointed  and  aimed  a  gun  at  the  deceased, 
and  did  not  aim  to  kill  him,  but  that  he  was 
not  justified  in  pointing  the  gun  at  him,  and 
believe  •  •  •  that  the  deceased,  in  an  en- 
deavor to  take  away  the  gun,  jerked  it,  and 
they  were  scuffling  over  it,  and  that  it  acciden- 
tally fired  while  he  was  pointing  it  unlawfully 
at  the  deceased,  then,  in  that  event,  he  would 
be  gui]ty,  under  the  law,  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful 
oct.'^  Baker  v.  State,  12  Ga.  App.  — ,  77  S. 
E.  SS4. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  85;   Dec  Dig.  §  62.^] 

3.  Criminal  Law  (i  448*)— Evidence— Opin- 
lONS— Declaration  or  Decedent. 

Where  the  accused,  in  a  trial  for  murder 
alleged  to  have  been  committed  by  shooting, 
has  been  allowed  to  prove  by  a  witness  a  posi- 
tive declaration  made  by  the  decedent,  giving  in 
detail  the  occurrences  between  himself  and  the 
accused  which  resulted  in  the  shooting,  and  in 
the  same  connection  saying,  "I  do  not  think  the 
boy  meant  to  hurt  me,  it  was  merely  an  ac- 
cident,'* it  was  not  erroneous  for  the  trial  judge 
to  instruct  the  jury  to  the  effect  that  the  state- 
ment above  quoted  was  merely  the  opinion  or 
conclusion  of  the  declarant,  and  was  without 
probative  value.  This  instruction  seems  to  be 
clearly  within  the  principle  announced  by  the 
Supreme  Court  in  Ogletree  v.  State,  llS  Ga. 
835,  42  S.  E.  255,  where  it  is  held  that  the 
mere  statement  of  a  conclusion  by  the  dedar- 
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ant  should  Dot  hare  been  admitted,  as  it  was 
manifestly  without  any  probative  value  what- 
ever. See,  also,  Sweat  v.  State,  107  Ga.  712, 
88  S.  E.  422. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1086-1039,  1041-1043,  1045, 
1048-1051;  Dec  Dig.  §  448.»] 

4.  Review  on  Appeal. 

No  material  error  of  law  appears,  and  the 
•vidence  supports  the  verdict. 

Error  from  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

Robert  Gray  was  convicted  of  Involuntary 
manslaughter,  and  brings  error.    AfSrmed. 

Jas.  H.  Skelton,  of  Hartwell,  and  J.  N. 
Worley,  of  Elberton,  for  plaintiff  In  error. 
Thos.  J.  Brown,  Sol.  Gen.,  of  Elberton,  and 
A.  G.  &  Julian  McGurry,  of  Hartwell,  for 
the  State. 

HILL^  G.  J.    Judgment  affirmed* 


(12  Ga.  App.  649) 

JETER  V.  HORNSBY,  Marshal.     (No.  4,742.) 

(Court  of  Appeals  of  Georgia.    April  16, 1918.) 

(ByUahu9  5y  ih^  Court.) 

LiOENSEB  (§  6*)— Occupation  Taxes. 

Authority  granted  In  a  municipal  charter 
"to  levy  and  collect  a  specific  or  occupation 
tax  on  all  business,  occupations,  professions, 
callings,  or  trades  exercised  within  the  town, 
as  may  be  deemed  just  and  proper,"  authoriz- 
es the  passage  of  an  ordinance  imposing  an 
occupation  tax  upon  "any  person  doing  a  guano 
business'*  in  the  municipality. 

L£d.  Note.— For  other  cases,  see  licenses, 
Cent.  Dig.  S§  5,  6.  19;  Dec  Dig.  |  6.*] 

Error  from  C»ty  Gourt  of  Balnbrldge;  H. 
B.  Spooner,  Judge. 

Application  of  J.  W.  Jeter  for  writ  of  ha- 
beas corpus  directed  to  J.  B.  Homsby,  Mar- 
shal. From  an  order  denying  the  writ,  peti- 
tioner brings  error.    Affirmed. 

M.  E.  O'Neal  and  Albert  H.  RnsseU,  both 
of  Balnbrldge,  for  plaintiff  in  error.  T.  S. 
Hawes,  of  Balnbrldge,  for  defendant  In  er- 
ror. 

POTTLE,  J.  The  plaintiff  in  error  was 
convicted  In  the  mayor's  court  in  the  town 
of  Climax  "for  the  offense  of  doing  a  guano 
business  in  the  town  of  Climax  without 
first  having  obtained  a  license  from  said 
town  for  the  doing  of  said  buslnesa"  He 
sued  Out  a  writ  of  habeas  corpus,  and  he 
excepts  to  the  Judgment  remanding  him  to 
the  custody  of  the  town  marshal.  The  only 
point  made  in  the  petition  for  habeas  corpus 
is  that  the  town  had  no  charter  authority 
to  enact  the  ordinance  under  which  the 
plaintiff  In  error  was  convicted.  The  mu- 
nicipal charter  authorized  the  town  **tolevy 
and  collect  a  specific  or  occupation  tax  on  all 
business,  occupations,  professions,  callings, 
or  trades  exercised  within  the  town,  as  may 
be  deemed  just  and  proper."  Acts  1906,  p. 
646,  i  23.    It  appears  from  the  record  that 


the  town  of  Climax  has  two  ordinances,  un- 
der either  of  whldi  the  charge  against  the 
plaintiff  in  error  might  have  been  framed. 
Counsel  attacks  the  validity  of  one  of  these 
ordinances  upon  the  ground  that  It  was  be- 
yond the  charter  authority.  The  argument 
is  based  upon  the  assumption  that  the  accus- 
ed was  punished  for  a  violation  of  this  ordi- 
nance, but  there  Is  nothing  In  the  record  to 
negative  the  Inference  that  the  accused  was 
punished  under  the  other  ordinance,  which 
is,  impliedly  at  least,  conceded  to  be  valid.  . 
That  ordinance,  inter  alia,  Imposes  an  oc- 
cupation tax  upon  "any  person  doing  a 
guano  business  in  the  town  of  Climax." 
There  Is  no  objection  to  this  ordinance;  for 
It  is  vTlthln  the  very  letter  of  the  charter 
provision.  Even  if  it  be  conceded  that  the 
other  ordinance  is  Invalid  for  any  of  the 
reasons  urged  by  plaintiff  In  error,  certainly 
this  court  will  not  assume  that  the  plaintiff 
In  error  was  pnnlshed  under  the  invalid  or- 
dinance, when  there  was  a  valid  ordinance 
under  which  the  charge  against  him  might 
have  been  framed,  and  under  which  appar- 
ently it  was  actually  framed.  This  view  of 
the  case  makes  it  unnecessary  to  pass  upon 
the  validity  of  the  ordinance  which  is  claim- 
ed to  be  beyond  the  charter  power  of  the 
town. 
Judgment  affirmed. 


(U  Qa.  App.  594) 

PLUMBR  V.  CONTINENTAL  CASUAI/TY 
CJO.     (No.  4,686.) 

(Court  of  Appeals  of  (Georgia.    April  16, 1913.) 

(8yllahu$  by  th^  Court.) 

1.  Insubance  (§  349*)  —  Defaui.t  in  Pbemi- 
ums—fobfeitubb  of  policy. 

The  punctual  payment  of  insurance  premi- 
ums, as  and  when  due,  is  of  the  essence  of  the 
contract  of  insurance,  and  a  failure  to  make 
such  payment  in  strict  compliance  with  the 
terms  of  the  contract,  in  the  absence  of  a  waiv- 
er expressly  made,  or  arisin|;  by  reasonable  im- 
plication, results  in  a  forfeiture  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  it  891,  896^^02,  918;  Dec.  Dig.  | 
349.*] 

2.  INSUBANOE  (I  665*)  —  **Waivkb"  —  Bvi- 

DBNCK. 

A  wsiver  is  the  voluntary  relinquishment 
of  some  known  right,  benefit,  or  advantage 
which  the  party  would  otherwise  have  enjoyed. 
Waiver  is  essentially  a  matter  of  intent  based 
upon  full  knowledge  of  all  the  material  facts, 
and  the  evidence  relied  upon  to  prove  a  waiver 
must  be  so  clearly  indicative  of  an  intent  to  re- 
linquish a  then  known  particular  right  or  bene- 
fit as  to  ezdude  any  other  reasonable  explana- 
tion. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1555,  1707-1728;  Dec  Dig.  jj 
665.  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7375-7381.1 

3.  Insubance  (§  665*)  —  Accident  Policy  — 
Default  in  Pbemiums— Waiveb— BJvidbnce. 

The  uncontradicted  evidence  in  this  case 
demanded  the  finding  that  the  policy  had  lapsed 
upon  a  failure  to  pay  premiums,  and  that  there 
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was  no  waiver,  express  or  implied,  by  the  in- 
surance company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1655,  1707-1728;  Dec.  Dig.  § 
665.  •] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  D.  R.  Plumer  against  the  Con- 
tinental Casualty  Company.  Judgment  for 
defendant,  and  plalntUX  brings  error.  Af- 
firmed. 

This  was  an  action  on  a  policy  of  accident 
insurance  issued  by  an  insurance  company. 
The  case  was  submitted  to  the  Judge  of  the 
lower  court  without  the  intervention  of  a 
jury,  on  a  stipulation  as  to  the  facts,  sub- 
stantially as  follows:  The  policy  was  issued 
on  a  monthly  plan,  the  premium  of  $2.50  be- 
ing required  to  be  paid  monthly  in  advance, 
in  order  to  Iceep  the  policy  in  force.  The 
first  premium  was  paid  about  June  1st, 
which  kept  the  policy  in  force  for  one  month 
and  up  to  July  lat  This  was  the  only  pay- 
ment that  the  plaintiff  ever  made  on  the 
policy.  On  September  6,  1912,  at  11  o'clock 
a.  m.,  the  plaintiff  received  an  accidental 
Injury,  resulting  in  the  loss  of  a  leg.  With- 
out knowledge  of  the  accident,  the  insurance 
company  on  the  same  date,  from  its  office  in 
Washington,  D.  C,  mailed  a  post  card  notice 
to  the  plaintiff,  calling  his  attention  to  the 
fact  that  Ms  premium  for  July  had  not  been 
paid,  and  noting  the  good  points  of  the 
policy  contract,  and  urged  him  to  pay  up 
the  arrears  of  the  premiums.  On  September 
8th,  two  days  after  the  accident,  he  agreed 
to  pay  the  premiums  in  arrears,  to  wit,  the 
premiums  for  July,  August,  and  September. 
This  offer  was  declined  at  the  local  office  of 
the  company.  The  policy  provided  how  It 
could  be  reinstated  after  having  lapsed  for  a 
failure  to  pay  the  premiums.  It  left  the 
question  of  reinstatement  optional  with  the 
local  office,  but  expressly  provided  that,  if  it 
should  be  reinstated,  it  should  be  considered 
operative  or  effective  for  the  future  only, 
and  was  not  to  cover  any  injury  that  might 
already  have  been  incurred.  If  the  policy 
had  been  in  force  at  the  time  of  the  acci- 
dent, the  plaintiff  would  have  been  entitled 
to  recover  $1,000  for  the  loss  of  his  leg. 
The  defendant  contended  that  since  the 
plaintiff  had  paid  for  only  one  month's  in- 
surance, to  wit,  for  the  month  of  June,  the 
policy  contract  by  its  terms,  lapsed  be- 
cause of  the  failure  of  the  plaintiff  to  pay 
further  premiums,  and  this  rendered  the  pol- 
icy of  no  force  except  as  to  the  option  of  re- 
instatement as  provided  therein.  The  plain- 
tiff contended  that  the  sending  of  the  post 
card  notice,  under  a  proper  construction  of 
the  language  thereof,  was  first  a  declaration 
by  the  company  that  the  policy  had  not  laps- 
ed, but  was  still  in  force;  and  that  by  this 
admission  or  declaration  of  the  company  he 
was    protected    under    the    policy    for    the 


months  during  which  the  premiums  had  not 
been  paid,  to  wit,  July,  August,  and  Septem- 
ber, and,  further,  that  this  post,  card  was  not 
only  a  recognition  that  the  policy  was  still 
m  force,  but  constituted  also  a  waiver  by 
the  company  of  any  forfeiture  of  the  policy 
by  reason  of  the  nonpayment  of  the  premi- 
um, since  it  was  an  effort  on  the  part  of 
the  company,  with  knowledge  that  the  pre- 
miums had  not  been  paid,  to  collect  them 
from  the  insured,  and  amounted  substantial- 
ly to  the  reinstatement  of  the  policy  by  the 
company,  and  that  tlxis  reinstatement  operat- 
ed retrospectively  so  as  to  cover  the  accident 
to  the  plaintiff  on  September  8,  1912.  The 
leatned  trial  judge  found  In  favor  of  the 
company,  and  the  case  is  here  on  writ  of 
error  sued  out  by  the  plaintiff,  challenging 
the  correctness  of  this  finding. 

Edgar  Latham,  of  Atlanta,  for  plaintiff  in 
error.  Robt  H.  Jones,  Jr.,  and  Little  & 
Powell,  all  of  Atlanta,  and  Manton  Maverick, 
of  Chicago,  111.,  for  defendant  in  error. 

HILIi,  G.  J.  (after  stating  the  facts  as 
above).  [1]  The  provision  for  the  punctual 
payment  of  the  premiums  when  due  is  of  the 
essence  and  substance  of  insurance,  and  a 
failure  to  comply  therewith  in  strict  accord- 
ance with  the  requirements  of  the  contract, 
in  the  absence  of  any  waiver,  express  or  im- 
plied, inevitably  results  in  a  forfeiture  of 
the  policy.  This  is  but  a  repetition  of  the 
universal  rule  that  premiums  must  be  paid 
as  and  when  required  by  the  policy,  or  the 
contract  dies,  with  the  consequent  loss  of 
protection.  In  Illinois  Ins.  Oo,  v.  McKay. 
6  Ga.  App.  285,  64  S.  B.  1131,  the  policy  now 
under  consideration,  it  is  expressly  stipulat- 
ed as  follows:  '*The  whole  policy  continues 
in  effect  as  long  as  the  premiums  shall  be 
paid  as  agreed  in  the  application  therefor, 
unless  it  be  sooner  terminated  in  accordance 
with  its  terms.  If  any  installment  of  pre- 
mium shall  not  be  paid  when  due  In  accord- 
ance with  the  terms  of  said  application,  its 
subsequent  acceptance  shall  be  optional  with 
the  company  at  its  office  named  herein  as 
the  place  of  issue,  and  {/  accepted  the  policy 
shall  be  reinstated  thereby  so  far  as  accident 
insurance  is  concerned,  to  date  from  12 
o^clock  noon  of  the  day  following  it«  receipt 
•  •  •  and  neither  the  in%tured  nor  the 
Jieneftciary  %haU  he  entitled  to  recover  in- 
demnity  for  any  loss  resulting  from  injwry 
incurred  subsequent  to  default  a^nd  prior  to 
t?^  date  of  reinstatement  as  herein  provid- 
ed,** It  cannot  be  doubted  that  the  forgo- 
ing stipulation  is  in  every  respect  lawfuL 
It  puts  the  Insured  on  notice  that  upon  a 
failure  to  pay  his  premium  his  policy  lapses, 
but  nevertheless  it  points  out  that  his  poli- 
cy can  be  reinstated.  This  benefit  of  rein- 
statement, however,  is  not  because  of  an  in- 
terest in  the  policy  which  has  lapsed  (for  the 
insured  has  no  longer  any  Interest  in  the 
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policy),  but  the  company  simply  gives  the  In- 
sured the  privilege  of  having  his  policy  re- 
instated, this  reinstatement  to  be  effected 
only  by  the  payment  of  all  past-due  premi- 
ums The  new  contract  does  not  have  the 
effect  to  restore  the  protection  which  was 
lost  on  the  lapse  of  the  previous  policy  by  a 
failure  to  pay  the  premium,  but  becomes  ef- 
fective prospectively,  so  that  the  new  policy 
cannot  cover  any  accident  or  injury  which 
had  taken  place  between  the  lapse  of  the  old 
policy  and  the  reinstatement,  but  by  Its 
terms  protection  under  the  new  policy  is 
granted  only  as  to  future  accidents.  If, 
therefore,  the  insured  had  paid  the  premi- 
ums which  were  past  due  for  the  months  of 
July,  August,  and  September,  when  he  re* 
celved  the  notice  from  the  company  of  the 
fact  that  the  premiums  had  not  been  paid, 
which  notice  is  relied  upon  as  evidence  that 
the  company  did  not  regard  the  policy  as 
lapsed,  or  as  evidence  of  a  waiver  of  a  fail- 
ure to  pay  the  premiums,  and  an  indication 
that  the  premiums  would  then  be  accepted 
and  the  policy  restored,  the  policy  could  not 
have  been  restored  or  the  Insured  reinstated 
in  the  company  as  a  policy  holder  under  the 
contract  until  after  his  accident  was  receiv- 
ed. As  clearly  pointed  out  by  learned  coun- 
sel for  the  defendant  in  error:  "Suppose  the 
insured  had  paid  the  cash  on  the  day  and 
hour  on  which  the  notice  was  sent,  what 
would  have  been  the  effect  on  the  policy? 
He  would  not  have  been  entitled  to  any  in- 
demnity as  to  this  accident,  because  under 
the  very  terms  of  the  policy  it  would  not 
have  been  In  force  until  12  o'clock  noon  of 
the  day  following  the  payment  of  the  ar- 
rears, which  was  two  days  after  the  acci- 
dent in  question." 

The  insured  was  injured  on  September  6th, 
at  11  o'clock  in  the  morning.  At  the  time 
the  post  card  was  mailed  the  company  had 
no  knowledge  of  the  fact  that  the  plaintiff 
had  been  injured.  The  post  card  was  re- 
ceived by  the  plaintiff  after  his  injury,  and 
he  then  offered  to  pay  the  defendant  at  Its 
local  office  the  premiums  which  were  in  ar- 
rears, which  offer  was  refused.  If  his  of- 
fer had  been  accepted  and  he  had  paid  th^ 
cash  on  that  date  (which,  according  to  the 
statement  of  facts,  was  September  8th),  this 
payment  and  acceptance  of  the  premiums 
would  not  have  had  the  effect  of  restoring 
the  old  policy  and  making  it  cover  any  in- 
jury which  had  been  received  from  July  1st, 
when  it  lapsed  for  nonpayment  of  premium ; 
in  other  words,  would  not  have  automatical- 
ly restored  to  the  Insured  the  protection 
which  he  had  forfeited  for  the  months  of 
July,  August,  and  September,  so  as  to  cover 
the  date  when  his  injury  was  received,  but 
would  only  have  reinstated  him  as  a  policy 
holder,  the  reinstatement  to  take  effect  and 
to  become  of  force  at  12  o'clock  noon  of  the 
date  follpwlng  the  payment  of  the  premiums, 
which  according  to  the  evidence  was  two 
days  aflea  the  accident  had  been  received. 


But  the  company  had  the  right  to  refuse  to 
reinstate  the  policy,  and  it  did  refuse.  It 
doubtless  based  its  refusal  upon  knowledge 
of  the  fact  that  the  accident  had  been  receiv- 
ed by  the  plaintiff  when  the  policy  was  laps- 
ed and  protection  no  longer  existed.  This 
was  a  valid  and  suffici^it  reason  for  refusaL 

Accident  and  life  insurance  companies  are 
not  institutions  of  charity  or  benevolence, 
but  are  institutions  solely  for  protection.  In 
a  sense  they  have  no  right  to  extend  liber- 
ality by  a  violation  of  any  of  the  terms  of 
the  contract,  for  their  first  duty  is  to  all  the 
policy  holders.  An  insurance  company  should 
enforce  all  the  terms  and  conditions  of  Its 
policy  contracts,  not  primarily  for  the  benefit 
of  the  company  Itself,  but  for  the  Interest  of 
all  of  its  policy  holders.  In  the  case  of 
Crosby  v.  Vermont  Accident  Ins.  Co.,  84  Vt 
510,  80  Atl.  817  (5),  cited  in  the  brief  of 
counsel  for  the  defendant  in  error,  the  policy 
provided  for  premium  payments  on  the  first 
of  each  month,  and  that  in  the  event  of  ar- 
rears and  reinstatement  the  policy  should 
date  from  the  following  day.  The  headnote 
of  that  decision  is  as  f6llows:  "Elach  of  the 
payments  on  the  policy  from  the  four  months 
since  February  was  made  after  the  1st  day 
of  the  month,  and  after  an  accident  on  June 
5th  the  insured  on  June  7th  sent  the  pre- 
mium for  that  month,  which  was  accepted 
June  8th  in  Ignorance  of  the  accident  Held, 
in  an  action  on  the  policy,  that,  construing 
the  provisions  together,  it  had  lapsed  from 
June  1st,  until  its  renewal  on  June  8th,  and 
that  as  to  the  accident  which  occurred  dur- 
ing that  time  the  plaintiff  was  not  Insured." 
Without  extending  the  discussion  of  this 
branch  of  the  case  further,  it  is  clear  under 
the  stipulation  of  the  statement  of  facts  that 
the  pliiintlff  at  the  time  of  the  accident  had  no 
contract  of  protection  with  the  defendant 
company. 

We  will  now  briefly  consider  the  conten- 
tions of  the  plaintiff  in  error  that  the  insur- 
ance company  did  not  treat  the  policy  as  hav- 
ing lapsed,  but  admitted  and  recognized  it  as 
existing  and  of  force  at  the  time  of  the  ac- 
cident, and  that  the  company  had  waived 
any  forfeiture  of  the  policy  resulting  from 
a  failure  to  pay  the  premiums.  The  evidence 
relied  upon  by  plaintiff  in  error  In  support 
of  his  contentions  'is  contained  in  the  post 
card  notice  which  was  mailed  to  the  insured 
from  the  home  office  of  the  company  on  Sep- 
tember 6th.  This  notice  was  on  a  printed 
form,  presumptively  used  by  the  company 
generally  as  a  reminder  to  policy  holders 
of>  arrears  in  the  payment  of  premiuma  It 
was  as  follows:  "We  regret  to  note  that  our 
local  treasurer's  report  for  the  month  of 
July  does  not  include  the  premium  on  your 
policy  No.  224268.  We  hardly  think  it  can 
be  your  Intention  to  drop  your  insurance, 
and  now  that  the  matter  has  been  called  to 
your  attention,  we  trust  that  you  will  im- 
mediately call  upon  the  local  treasurer  nam- 
ed in  your  receipt  book  and  make  payment  or 
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remit  direct  to  this  office^  as  may  be  most 
convenient  to  you.  If  this  notice  is  not  cor- 
rect»  advise  this  office  at  once  as  to  the  date 
upon  which  you  made  the  payment  and  to 
whom  it  was  made.  The  company  Is  one  of 
the  larges  and  best  in  America  (over  92,000,- 
000.00  of  its  assets  are  deposited  with  the 
state  Insurance  departments  for  the  exclusive 
protection  of  policy  holders  to  guarantee  the 
payment  of  their  claims).  Yours  truly;  Hoi- 
combe  G.  Johnson,  Resident  Manager."  €k>n- 
strulDg  the  liinguage  of  this  post  card  notice 
in  connection  with  the  conditions  of  the 
policy,  it  simply  amounts  to  a  request  on  the 
part  of  the  manager  of  the  company  that  the 
plaintiff  would  pay  past  diie  premiums,  and 
thus  place  himself  in  a  position  where  he 
could  be  reinstated  as  a  policy  holder.  It 
was  a  recognition  that  at  the  time  the  post 
card  notice  was  sent  the  insured  was  with- 
out the  protection  of  the  contract  We  con- 
strue this  post  card  notice  simply  as  a  mere 
formal  reminder  by  the  company  to  the  in- 
sured of  his  situation,  in  order  that  he  might 
exercise  the  privilege  under  his  contract  of 
paying  the  past-due  premiums  and  of  being 
reinstated  as  a  policy  holder.  When  this 
post  card  was  written,  the  company  had  no 
knowledge  that  the  accident  had  been  re- 
ceived. Surely  the  post  card  in  question 
could  not  in  any  sense  be  construed  as  a 
waiver  of  the  terms  of  the  policy  contract  as 
against  the  accident  which  the  plaintiff  bad 
received  when  the  policy  was  not  in  force. 

[1]  Waiver  is  based  upon  knowledge.  It 
cannot  be  implied  where  the  fact  or  the 
right  which  is  claimed  to  have  been  waived 
by  the  party  in  whose  favor  the  right  exist- 
ed is  ignorant  of  his  right  or  of  any  fact 
which  would  substantially  or  materially  af- 
fect the  exercise  of  that  right  and  tend  to 
preyent  a  waiver.  As  well  expressed  in  the 
ease  of  Berman  v.  Frat  Health  &  Accident 
Ass'n,  107  Me.  368.  78  Ati.  462  (4):  "A  waiv- 
er is  the  voluntary  relinquishment  of  some 
known  right,  benefit,  or  advantage  which 
the  party  otherwise  would  have  enjoyed,  it 
being  essentially  a  matter  of  intent,  and, 
when  the  only  proof  of  that  intent  rests  in 
what  a  party  does  or  forbears  to  do,  his  acts 
or  omissions  should  be  so  manifestly  indica- 
tive of  an  intent  to  voluntarily  relinquish  a 
then  known  particular  right  or  benefit  that 
no  other  reasonable  explanatix>n  is  possible — 
full  knowledge  of  aU  the  material  facts  that 
establish  such  right  being  necessary."  Or 
as  held  by  the  Supreme  Court  in  German 
Am.  L.  Ins.  Ck>.  v.  Farley,  102  Ga.  720,  29  S. 
El  615,  to  constitute  a  waiver,  "knowledge 
of  the  right  alleged  to  have  been  waived 
must  have  been  brought  home  to  the  in- 
surer." This  post  card  notice  was  not  even 
written  until  after  the  injury  had  been  re- 
ceived by  the  plaintiff.  At  that  time  the 
policy  was  dead,  and,  according  to  its  terms, 
the  insured  could  do  nothing  except  reinstate 
the  policy  on  payment  of  the  past-due  pre- 


miumsy  and,  when  reinstated,  it  would  not  be- 
come effective  under  the  facts  of  this  case, 
or  binding  upon  the 'company  until  after  the 
premiums  had  been  accepted  and  the  policy 
holder  reinstated.  The  cases  decided  by  this 
court  which  are  relied  upon  by  the  plaintiff 
in  error  are  every  one  distinguishable  on  the 
facts  from  the  present  case,  and  the  decision 
here  rendered  is  not  in  conflict  with  any  of 
the  previous  decisions  of  this  court  on  the 
same  subject  This  court  believes  in  the 
doctrine  universally  applied,  that  Insurance 
contracts  should  be  construed  so  as  to  pre- 
vent forfeitures,  but  it  believes  as  strongly 
in  the  inviolability  of  contracts,  and  it  does 
not  believe  that  there'  is  any  principle  of 
insurance,  however  liberal  the  construction 
of  the  contract  may  be  in  b^alf  of  the  in- 
sured, that  would  authorize  a  court  of  jus- 
tice to  permit  a  recovery  under  a  policy  con- 
tract which,  by  its  terms,  had  been  allowed 
to  lapse  by  a  failure  to  pay  the  premiums,  as 
and  when  due,  upon  a  mere  tender  of  such 
past  due  premiums  by  the  insured,  which 
tender  was  inspired  not  by  a  purpose  to  re- 
store or  reinstate  his  contract,  but  by  a  man- 
ifest purpose  to  secure  an  indemnity  for  a 
loss  which  had  occurred  when  the  policy  was 
not  in  force,  and  when  the  company  was  un- 
der no  obligation  to  give  him  any  protection. 
Nor  are  we  willing  to  hold  that  a  mere  re- 
minder of  delinquency  shall  have  the  effect 
of  overriding  the  express  terms  of  a  con- 
tract and  be  construed  as  a  waiver  of  the 
most  vital  and  important  terms  of  the  con- 
tract, to  wit,  the  prompt  payment  of  pre> 
miums. 
Judgment  affirmed. 

CU  Ga.  App.  07) 
CANNON  ▼.  STATE.     (No.  4,700.) 
(Court  of  Appeals  of  Georgia.    April  16, 1913.) 

(Byllahus  hy  the  OowtJ 

1.  Cbiminal  Law   (§  552*)  —  Bubqlart  (f 
41*) — Circumstantial  Evidence. 

To  sustain  the  conviction  of  one  accused 
of  crime,  where  the  evidence  of  his  guilt  is 
wholly  circumstantial,  the-  proved  facts  must 
be  80  condusive  and  convincing  as  to  exclude 
every  other  reasonable  supposition  than  that 
of  the  guilt  of  the  accused. 

(a)  A  conviction  of  the  offense  of  burglary 
is  not  supported  b:^  proof  that  the  accused  sold 
a  pair  of  shoes  similar  to  shoes  kept  in  the 
store  alleged  to  have  been  burglarized,  but 
wliich  were  not  identified  by  any  stock  mark 
or  other  peculiarity,  and  were  the  same  kind 
of  shoes  as  were  sold  by  other  dealers  in  the 
same  vicinity;  there  bemg  no  other  evidence 
tending  to  connect  the  accused  with  the  bur- 
glary, except  the  fact  that  he  was  at  the  time 
of  his  arrest,  some  three  years  later,  in  the 
state  of  Alabama. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §i  1257,  1259-1262;  Dec.  Dig. 
S  552  ••  Burglary,  Cent  Dig.  ||  04-103,  109; 
Dec.  Dig.  I  41.»] 

2.  Criminal  Law   (§  935*)— New  Trial  — 
Sufficiency  of  EvinENCE. 

The  verdict  finding  the  defendant  guilty  of 
burglary,  being  without  evidence  to  support  it 
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was  contrary  to  law,  and  a  new  trial  should 
have  been  granted. 

[Ed.  Note.-^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2193,  2194,  2297,  2298, 
3068;   Dec.  Dig.  §  935.*] 

■ 

Ehrror  from  Superior  Court,  Bartow  Coun- 
ty;  A.  W.  Flte,  Judge. 

Joe  Cannon  waa  convicted  of  burglary, 
and  brings  error.    Reversed. 

Wm.  T.  Townsend,  of  Cartersville,  for 
plaintiff  in  error.  Sam.  P.  Maddoz,  SoL 
Gen.,  of  Dalton,  for  the  State. 

RUSSELL,  J.  The  plaintiff  In  error  was 
convicted  of  burglary,  and  his  motion  for  a 
new  trial,  based  upon  general  grounds,  and 
upon  a  special  ground  complaining  of  the 
court*B  refusal  to  exclude  from  evidence  a 
pair  of  '*Buzz  Saw"  shoes,  was  overruled. 

[1]  The  principle  stated  in  the  first  head- 
note  is  fundamental  and  controlling,  for,  as 
we  view  the  evidence,  the  circumstances  in- 
troduced in  proof  were  wholly  insufficient  to 
authorize  the  conviction  of  the  accused  of 
the  offense  of  burglary.  To  say  the  least  of 
it,  the  proof  pointed  Just  as  strongly  to  the 
defendant's  guilt  of  the  offense  of  receiving 
stolen  goods,  and  this  would  have  required 
an  acquittal,  since  the  Indictment  did  not 
contain  any  charge  for  receiving  stolen 
goods.  The  evidence  falls  to  show  In  what 
way  the  store  was  broken  and  entered;  the 
prosecutor  test^ying  merely  that  his  store 
was  broken  into  about  three  yeaps  before. 
After  the  store  was  broken  into  it  was  dis- 
covered that  a  large  number  of  pairs  of 
shoes  were  missing.  The  shoes  had  been 
taken  out,  but  the  boxes  in  which  they  were 
kept  had  been  left  The  prosecutor  said 
that  he  could  not  tell  when  the  shoes  were 
taken  out  of  the  boxes;  they  might  have 
been  taken  out  a  week  or  more  before  the 
burglary  and  he  would  not  have  missed 
them,  though  he  was  certain  that,  If  they 
had  been  removed  as  much  as  a  month  be- 
fore the  burglary,  he  would  have  discovered 
the  loss.  The  defendant,  according  to  the 
testimony  of  the  sheriff,  had  no  certain 
home.  His  mother  and  brother  lived  about 
three-quarters  of  a  mile  from  the  prosecu- 
tor's store,  and  he  "stayed  there  some  and 
at  other  places  some."  According  to  another 
witness  for  the  state,  a  few  days  after  the 
alleged  burglary  the  defendant  who  said 
he  was  on  his  way  to  E^ingston,  sold  a  pair 
of  shoes  to  one  Frank  Allen  for  $1,  60  cents 
of  which  Was  paid,  and  the  remaining  50 
cents  was  to  be  paid  the  next  Saturday. 

The  testimony  does  not  show  that  the  de- 
fendant had  any  other  shoes  than  the  pair 
that  he  sold.  These  shoes  were  gotten  from 
Frank  Allen  by  the  sheriff,  but  they  had  no 
mark  of  identification,  such  as  cost  or  sale 
marks  of  any  particular  dealer,  and,  ac- 
cording to  the  testimony,  similar  "Buzz 
Saw"  shoes  were  sold  by  other  dealers  in 


the  same  town,  both  at  wholesale  and  re- 
tail. The  prosecutor  himself  would  not 
swear  that  the  shoes  were  his,  and  the  sher- 
iff, as  three  years  had  elapsed  since  he  re- 
ceived the  shoes  from  Frank  Allen,  and  be- 
cause the  shoes  had  been  left  by  him  for  a 
while  In  the  courthouse,  could  not  positive- 
ly identity  them  upon  cross-examination. 
But,  even  granting  that  the  shoes  were  the 
identical  pair  of  shoes  that  Joe  Cannon  had 
sold  to  Frank  Allen,  there  Is  no  evidence 
whatever  to  show  that  Joe  Cannon  was  con- 
nected with  the  factum  of  the  burglary.  He 
was  not  shown  to  have  been  near  the  scene 
of  the  burglary  at  the  time  of  its  conunis- 
sion;  nor  was  he  In  possession  of  any  oth- 
er article  taken  from  the  store  at  the  time 
of  the  burglary.  The  recent  possession  of 
goods  stolen  or  feloniously  taken  from  a 
house  which  has  been  burglarized,  unless 
such  possession  be  satisfactorily  explained, 
will  authorize  a  conviction  for  burglary'; 
but,  under  the  well-settled  rule  in  regard  to 
circumstantial  evidence,  It  Is  absolutely  es- 
sential that  the  identity  of  the  stolen  arti- 
cles be  indisputably  established.  In  other 
words,  where  the  question  of  the  defend- 
ant's Innocence  or  guilt,  as  in  this  case, 
hangs  solely  upon  the  drcnmstance  that  he 
is  in  possession  of  some  part  of  the  fruits  of 
a  burglary,  the  proof  that  the  article  found 
In  his  possession  was  in  fact  contained  in  or 
stolen  from  the  house  which  was  burglar- 
ized must  be'  beyond  peradventure.  This  is 
not  true  in  the  present  case^  because  the 
prosecutor  testified  that  his  marks  were  up- 
on the  boxes  and  not  upon  the  shoes,  and 
could  not  identify  the  pair  in  question,  and, 
under  the  testimony,  it  Is  Just  as  reasonable 
to  Infer  that  the  shoes  found  In  the  de- 
fendant's possession  were  obtained  elsewhere 
as  that  they  were  taken  from  the  stock  of 
the  prosecutor. 

In  any  case  wholly  dependent  upon  cir- 
cumstantial proof,  where,  from  the  proved 
facts,  two  conclusions  can  with  equal  ease 
be  reached,  the  one  of  innocence  and  the 
other  of  guilt,  the  law  requires  the  Jury  to 
accept  and  act  upon  the  supposition  of  inno- 
cence, rather  than  the  hypothesis  of  guilt 

Judgment  reversed. 


02  Oa.  App.  648) 

STEONO  y.  CITY  OF  ATLANTA. 

(No.  4,736.) 

(Court  of  Appeals  of  Georgia.    April  16, 1918.) 

(Syllalui  hy  the  Court.) 

Criminal  Law  (I  1179^)— Appeal  and  Bb- 
BOB— Summary  proceedings— Findings. 
The  only  assignment  of  error  is  that  the 
finding  of  the  recorder  was  unaathorized  by 
any  evidence;  and  it  appearing  from  an  exam- 
ination of  the  evidence  that  this  assignment  Is 
withont  merit,  the  judgment  of  the  superior 
court,  overruling  the  certiorari,  wHl  not  be  dis- 
turbed. 

[Ed.   Note.~For  other   cases,   see   Criminal 
Law,  Cent  Dig.  §  3001;   Dec.  Dig.  |  1170.*1 
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Error  ftom  Superior  Court;  Fulton  Goun- 
ty;   W.  D.  MJia,  Judge. 

Wm.  Strong  was  convicted  of  violating  a 
city  ordinance.  From  the  overruling  of  a 
certiorari,  he  brings  error.    Affirmed. 

John  W.  Cox,  of  Atlanta,  for  plaintiff  in 
error.  J.  Lu  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

HILU  O.  J.    Judgment  affirmed. 

(12  Ga.  App.  642) 

BROWN  V.  STATE.     (No.  4,708.) 
(Court  of  Appeals  of  Georgia.    April  16, 1913.) 

(SyUahua  hy  the  OowrtJ 

SUFFIOIENCT  OF  EVIDENCE. 

The  charge  of  the  trial  judge  was  a  fall, 
fair,  and  accurate  exposition  of  the  law  pert!- 
neDt  to  the  evidence  in  the  case.  There  was 
no  request  for  an  instruction  upon  any  theory 
exclusively  dependent  upon  the  defendant's 
statement  None  of  the  exceptions  axe  meri- 
torious, and  though,  under  the  evidence,  the 
jury  would  have  been  authorized  to  return  a 
verdict  for  assault  and  battery,  still  the  testi- 
mony justified  the  verdict  returned. 

Error  from  Superior  Ck>urt,  Dodge  Coun- 
ty;  J.  H.  Martin,  Judge. 

F.  Brown  was  convicted  of  crime,  and  he 
brings  error.    Affirmed. 

Roberts  &  Smith,  of  Eastman,  for  plaintiff 
In  error.  W.  A.  Wooten,  Sol.  Gten.,  of  BJast- 
man,  for  the  State. 

BUSSEUX^  J.    Judgment  affirmed. 


(12  Ga.  App.  M7) 

EEESB  V.  STATE.     (No.  4,727.) 
(Court  of  Appeals  of  Georgia.    April  16, 1913.) 

(SyUahua  by  the  Court) 

Masteb  and  Servant  ((  67^)— Labob  Con- 
TBACT  Law— Refusal  to  P&bfobm. 

The  gist  of  the  offense  defined  in  section 
715  of  the  Penal  Code  of  1910,  is  the  failure  to 
perform  the  services  required  by  the  contract* 
and  failure  to  return  to  tne  hirer  the  considera- 
tion advanced  on  the  faith  of  the  contract 
Hence,  where  one  contracts  to  perform  certain 
services  for  a  partnership  composed  of  two 
persons,  and  before  the  time  arrives  for  per- 
formance to  begin  the  partnership  is  dissolved, 
the  person  contracting  to  perform  the  services 
cannot  be  convicted  upon  proof  that  he  failed 
or  refused  to  perform  the  services  for  one  of 
the  partners. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  75;   Dec.  Dig.  §  67.  •] 

Error  from  City  Court  of  Leesburg;  H. 
O.  Long,  Judge. 

Lonzo  Reese  was  convicted  of  a  violation 
of  a  labor  contract,  and  brings  error.  Re- 
versed. 

Ware  O.  Martin,  of  Leesburig,  for  plaintiff 
in  error.  Jas.  B.  Hoyl,  SoL,  of  Leesburg, 
for  the  State. 

POTTLE,  J.  Criminal  laws  are  construed 
strictly  against  the  state.  Before  one  can  be 
convicted   under  section   715  of  the   Penal 


Code,  known  as  the  'labor  contract  law,** 
it  must  appear  that  he  obtained  money  of 
other  thing  of  value  with  fraudulent  intent, 
that  he  failed  to  perform  the  services  re- 
quired by  the  contract,  and  that  he  failed 
to  return  to  the  hirer  the  consideration  ad- 
vanced on  the  faith  of  the  contract  In  the 
present  case  the  contract  was  made  with  a 
partnership  composed  of  two  persons.  Per- 
formance of  the  services  required  by  the  con- 
tract was  to  begin  about  30  days  after  the 
contract  was  made.  Before  the  time  arrived 
for  the  performance  to  begin  the  partnership 
was  dissolved.  The  accused  was  convicted 
because  he  failed  to  go  to  work  for  one  of 
the  partners,  and  failed  to  return  to'  either 
of  the  partners  the  money  advanced  by  the 
partnership.  Performance  of  the  contract 
was  made  impossible  by  the  act  of  the  hirer. 
By  dissolution  the  partnership  was  dead. 
When  the  time  for  performance  arrived,  the 
partnership  as  a  legal  entity  no  longer  exist- 
ed. The  engagement  of  the  accused  was  to 
work  for  the  partnership.  Performance  of 
the  letter  of  his  contract  was  impossible, 
and  was  rendered  so  by  no  act  of  his  own. 
The  accused  is»  of  course,  civilly  liable  to  the 
persons  who  composed  the  partnership  for 
the  money  which  was  advanced  to  him ;  but, 
having  contracted  to  work  for  a  partnership, 
he  cannot  be  convicted  upon  proof  that  he 
failed  to  work  for  one  of  the  partners  as 
an  individual  after  the  partnership  had  been 
dissolved. 

There  are  other  points  made  in  the  brief 
of  counsel  for  the  plaintiff  in  error,  but  it  Is 
unnecessary  to  consider  them. 

Judgment  reversed. 

(139  Ga.  685) 
PARK  V.  ZELLARS  et  al. 
(Supreme  Court  of  Georgia.     Biareh  1,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Depositions  (§{  56,  65,  88*)— Examination 
OF  Witnesses--Cro8S- Examination. 

The  provisions  of  Civ.  Code  1910,  f  5905 
et  seq.,  in  regard  to  the  taking  of  testimony  by 
depositions,  are  general,  and  are  applicable, 
among  others,  to  instances  where  it  is  sought  to 
cross-examine  a  witness  who,  in  response  to  di- 
rect interrogatories  duly  propounded,  had  pre- 
viously given  his  testimony  in  the  case,  although 
the  party  thus  seeking  to  cross-examine  the  wit- 
ness had  been  afforded  ample  opportunity  to 
propound  cross-interrogatories  in  the  first  in- 
stance, and  had  failed  to  do  so. 

(a)  It  affords  no  ground  to  exclude  the  deposi- 
tions so  taken  that  one  of  the  persons  who  had 
acted  as  commissioner  in  taking  the  interroga- 
tories afterwards  became  counsel  of  the  party  at 
whose  instance  the  depositions  were  taken,  and 
as  such  conducted  the  cross-examination  of  the 
witness. 

(b)  Nor  is  it  essential  that  the  notice  of  the 
intention  to  take  the  depositions  prescribed  by 
statute  should  state  the  name  of  tiie  officer  be- 
fore whom  the  cross-examination  is  to  be  con- 
ducted. 

[Ed.  Note.~For  other  cases,  see  Depositions, 
Cent.  Dig.  y  90-117.  142-145,  234-236%,  242- 
245 ;  Dec.  l5ig.  §§  56,  65,  88,»] 


•For  other  cases  see  sams  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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2.  Bills  and  Notes  (§§  452,  501*)— AcnowB 

— DeFEN  SES— B  VIDE  NCE . 

Where  several  promissory  notes  are  given 
for  the  purchase  price  of  personal  property,  and 
subsequently  are  indorsed  over  by  the  payee  to 
different  persons,  and  the  holder  of  one  of  them 
sues  the  maker,  the  latter,  after  denying  that 
plaintift'  is  a  bona  fide  holder  for  value,  and  set- 
ting up  partial  failure  of  consideraiion  and 
fraudulent  representations,  but  admitting  the 
property  to  be  of  a  stated  value  less  than  the 
amount  of  the  note  on  which  he  is  sued,  can- 
not have  a  judgment  denying  the  plaintiff  a  re- 
covery for  any  amount,  on  the  ground  that  one 
of  the  other  notes  was  also  assigned,  and  that 
the  holder  thereof,  though  not  a  party  to  the 
action  on  trial,  might  in  a  pending  actiou  there- 
on be  held  to  be  a  bona  nde  holder  for  value, 
and  recover  from  him  the  full  amount  of  such 
»ote,  and  the  remaining  note  might  fall  into  the 
ands  of  an  innocent  holder  and  be  suod  with 
similar  result. 

(a)  The  record  of  the  pending  suit  brought  by 
a  different  plaintiff  on  one  of  the  other  notes  is 
irrelevant  to  any  issue  made  in  the  case  at  bar. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  J|  1303,  1352-1364,  1367- 
1376,  169&-1707 ;    Dec.  Dig.  §{  452,  601.*] 

8.  Bills  and  Notes  (J  501*)—Action&— De- 
fenses. 

Evidence  as  to  the  institution  of  suits  in 
other  cases  in  which  the  present  plaintiff,  as 
indorsee,  had  sued  on  notes  executed  by  other 
makers  in  favor  of  the  same  payee,  in  which 
pleas  were  entered  setting  up  fraud  and  failure 
of  consideration,  would  be  relevant,  if  supple- 
mented with  other  evidence  that  in  those  cases 
the  charge  of  fraud  and  misrepresentation  was 
the  same  or  similar  to  that  charged  in  the 
present  instance,  and  that  such  pleas  were  sus- 
tained in  some  of  them^  or  with  evidence  of  oth- 
er circumstances  affecting  the  plaintiff  with  no- 
tice of  a  general  scheme  of  the  payee  to  defraud 
in  the  sale  of  the  property  of  the  kind  for  which 
the  note  was  given.  But  the  bare  fact  that  in 
several  instances  pleas  of  fraud  had  been  filed 
to  suits  on  notes  purchased  by^  the  plaintiff  from 
the  same  payee  is  not  sufficient  to  defeat  the 
bona  fides  of  the  purchase  of  the  note.  Citizens* 
Trust  &  Savings  Bank  v.  Stackhouse,  91  S.  C. 
455.  74  S.  E.  977,  40  L.  R.  A.  (N.  S.)  454 ;  Mee 
V.  Carlson,  22  S.  D.  365,  117  N.  W.  1033,  29 
L.  R.  A.  (N.  S.)  351. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (f  1098-1707;  Dec.  Dig.  I 
501.*] 

4.  Bills  and  Notes  (|  538*)— Agtion»— In- 
structions. 

It  being  in  issue  as  to  whether  the  plain- 
tiff was  a  bona  fide  holder  of  the  note  without 
notice  of  the  facts  relied  on  to  show  failure  of 
consideration,  the  court,  on  appropriate  request, 
should  have  charged  that  knowledge  by  plaintiff 
that  the  note  was  given  for  the  purchase  price 
of  the  article  sold  would  not  alone  suffice  to 
charge  plaintiff  with  notice  of  the  defects. 
Wilensky  v.  Morrison,  122  Ga.  664,  50  S.  B. 
472;  Bank  v.  Barrett,  38  Ga.  126,  95  Am.  Dec 
384. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  fS  189&-1898,  1900-1910; 
Dec.  Dig.  I  538.^1 

6.  Otheb    Grounds    of    Motion    Withoxtt 
Merit. 

Except  as  indicated  in  the  preceding'  notes, 
there  was  no  merit  in  any  of  the  other' grounds 
of  the  motion  for  new  triaL 

Error  from  Superior  Court,  Lincoln  Coun* 
ty;  B.  F.  Walker,  Judge. 

Action  by  H.  O.  Park  against  P.  Zellars 
and  others.  Judgment  for  defendants,  and 
'  plaintiff  brings  error.    Reversed. 


C.  J.  Perryman,  of  lincolnton,  for  plaintiff 
In  error.  John  T.  West,  of  Thomson,  and 
T.  H.  Remsen,  of  Uncolnton,  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(94  S.  C.  S6S) 

McCLAMROCH  marble  ft  TILB  CO.  ▼. 

BRlSltoW. 

(Supreme  Court  of  South  Carolina.     April  8, 

191&) 

1.  Dkpobitionb  (I  77*)— Rjbquisites  or  Bb- 
TUBN— Sealing  and  Authentication. 

Civ.  Code  1912.  §  3987,  providing  that 
every  deposition  shall  be  retained  by  the  officer 
taking  it  until  he  delivers  it  with  his  own  hand 
into  court  or  shall  be  by  such  officer  sealed  up 
and  directed  to  the  court  and  remain  under  his 
seal  until  opened  in  court,  was  sufficiently  com- 
plied with  where  the  officer,  on  one  side  of  the 
envelope  containing  the  deposition,  signed  a 
statement  that  it  contained  the  deposition  and, 
on  the  other  side  across  the  flap,  wrote  the 
word  "seal"  in  brackets;  it  not  being  fatal 
that  the  seal  was  not  placed  by  the  signature 
or  that  a  wafer  or  other  formal  seal  was  not 
used.  , 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  f §  197-199 ;    Dec.  Dig.  |  77.»1 

2.  Seals  (§  3*)— Requisites. 

Any  character  or  symbol,  shown  either  by 
the  paper  itself  or  by  parol  evidence  to  be  in- 
tended as  a  seal,  is  sufficient;  it  not  being 
necessary  to  use  a  wafer  or  other  formal  meth- 
od of  making  the  seal. 

[Ed.  Note. — For  other  cases,  see  Seals,  Cent 
Dljg.  §i  4-6 ;   Dec.  Dig.  (  8.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  John  S.  Wilson,  Judge. 

"To  be  officially  reported." 

Action  by  the  McCiamroch  Marble  ft  Tile 
Company  against  Harris  Bristow.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

McOoll,  McColl  ft  Le  Grand,  of  Bennetts- 
vllle,  for  appellant  Townsend  ft  Rogers,  of 
Bennettsvllle,  for  respondent 

WOODS,  J.  [1]  In  this  action  on  an  ac- 
count for  goods  sold,  the  plaintiff  offered  the 
deposition  of  H.  C.  Federal  taken  de  bene 
esse.  Counsel  objected  on  the  ground  that 
the  statute  had  not  been  complied  with  in 
that  there  was  no  official  seal  of  the  notary 
who  took  the  deposition  on  the  envelope. 
The  circuit  Judge  sustained  the  objection 
and  refused  to  allow  the  deposition  to  be 
opened;  and,  the  plaintiff  having  no  other 
testimony,  a  verdict  for  the  defendant  was 
directed. 

The  statute  requires  "every  deposition 
taken  under  the  provision  of  the  two  preced- 
ing sections  shall  be  retained  by  the  officer 
taking  it  until  he  delivers  it  with  his  ovm 
hand  Into  the  court  for  which  it  is  taken, 
or  shall,  together  with  a  certificate  of  the 
reasons  as  aforesaid  of  taking  It  and  of  the 
notice,  if  any,  given  to  the  adverse  party. 


•For  other  oases  see  same  topic  and  section  NUMBBB  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezos 
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be  by  sach  officer  seeled  ap  and  directed  to 
Bach  court  ^ther  by  mail  or  express,  and 
remain  under  his  seal  until  opened  in  court" 
Civil  Ck>de  of  1912.  §  3987.  It  will  be  ob- 
served that  the  objection  is  not  to  the  deposi- 
tion itself  but  to  the  envelope  in  which  it  is 
contained.  On  the  envelope  Is  written  a 
statement  signed  by  the  notary  to  the  effect 
that  it  contains  the  deposition.  On  the  other 
side  and  across  the  flap  of  the  envelope  is 
written  "[Seal]/'  apparently  in  the  same 
handwriting.  Examination  of  the  envelope 
makes  evident  the  intention  of  the  notary  to 
comply  with  the  statute  by  placing  the  dep- 
osition under  his  seal,  by  making  and  adopt- 
ing the  word  "seal"  in  brackets  as  his  official 
seal.  This  being  so,  it  was  not  fatal  that 
the  seal  was  not  placed  by  his  signature. 
Nor  was  it  material  that  he  did  not  use  a 
wafer  or  other  more  formal  method  of  mak- 
ing his  seal. 

[2]  Any  character  or  symbol  shown  either 
by  the  paper  itself  or  by  parol  evidence  to  be 
intended  as  a  seal  in  compliance  with  the  law 
is  sufficient  Relph  v.  Gist,  4  McCord,  267; 
McKenzie  v.  Barnes,  12  Rich.  205;  Travers 
V.  Jennings  39  S.  C.  410,  17  S.  E.  849;  Mc- 
LaughUn  v.  Braddy,  63  S.  C.  433,  41  S.  E. 
523,  90  Am.  St  Rep.  681;  Riser  v.  Southern 
Railway,  67  S.  C.  419,  46  S.  E.  47.  The  In- 
dorsements on  the  envelope  were  at  the  most 
merely  irregular  in  form,  and  in  substance 
complied  with  the  law;  and  .the  circuit 
Judge  erred  in  holding  otherwise. 

Reversed. 

GARY,  O.  J.,  and  HYDRIGK,  WATTS, 
and  ERASER,  JJ.,  concur. 


(M  S.  O.  264) 

WISE  et  al.  v.  COLUMBIA  RY.,  GAS  & 
ELECTRIC  OO. 

(Supreme  Court  of  South  Carolina.     April  4, 

1913.) 

L  Trial  Q  191*)~lNSTBncnoN8— Assuiqno 
Facts. 

In  an  action  for  injuries,  claimed  to  have 
been  sustained  while  boarding  a  street  car  by 
the  starting  of  the  car,  where  defendant  denied 
that  plaintiff  was  a  passenger,  instructions  that 
if  plaintiff  was  injured  by  any  of  the  agencies 
or  instrumentalities  in  charge  of  defendant  a 
presumption  that  the  injury  was  caused  by  de- 
fendant's negligence  arose,  which  continued 
throughout  the  trial,  and  which  it  was  defend- 
ant's duty  to  rebut  if  it  could,  were  erroneous, 
since  they  were  on  the  facts  and  assumed  that 
plaintiff  was  a  passenger. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {§  420-481,  435 ;  Dec.  Dig.  1 191.*] 

2.  Cakriebs  (§  348*)— Actions  fob  Injuries 

— iNSTBUCnONS. 

In  an  action  against  a  street  car  company 
for  injuries,  an  instruction  that,  although  de- 
fendant was  negligent,  the  slightest  negligence 
on  plaintiff's  part  would  defeat  a  recovery  was 
properly  refused,  since  plaintiff  was  only  re- 
quired to  exerdse  ordinary  care,  while  the  in- 
struction would  lead  the  jury  to  believe  that 
she  was  required  to  exercise  the  highest  decree 
of  care;    and,  moreover,  there  being  no  ued 


standard  by  which  ordinary  care  can  be  deter- 
mined, the  slightest  variation  therefrom  cannot 
be  measured. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §i  1403-1405;   Dec.  Dig.  {'348.*] 

8.  Cabbiebs  <§  348*)— Actions  fob  Injubibs 
— Instbuctions.  , 

In  an  action  against  a  street  car  company 
for  injuries,  an  instruction  that  if  the  danger 
of  boarding  a  moving  car  on  the  wrong  side 
would  be  apparent  to  a  person  of  ordinary  care 
plaintiff  was  negligent  in  doing  so  was  improp- 
erly refused,  since,  while  it  is  not  negligence 
per  se  to  board  a  moving  car,  if  it  is  obviously 
dangerous  to  do  so,  it  is  negligence. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  H  1403-1405;    Dec  Dig.  |  348.*1 

4.  Cabbiers  (§  321*)— AcnoNB  fob  Injttries 

— iNSTBUCnONS. 

In  an  action  against  a  street  car  company 
for  injuries,  where  there  was  evidence  that, 
while  it  was  usual  to  stop  at  street  crossings, 
the  rules  did  not  require  it,  unless  there  was 
some  one  there  to  board  the  car,  who  gave 
some  sort  of  signal,  it  was  error  to  modify  an 
instruction  that,  until  a  person  gave  notice  or 
signal  of  her  intention  to  become  a  passenger, 
the  carrier  owed  her  only  the  duty  of  ordinary 
care  by  adding,  "provided  the  person  is  not  at- 
tempting to  board  at  a  usual  stopping  place," 
since  the  modification  made  the  necessity  to 
stop  at  all  crossings  absolute,  whether  there 
was  any  signal  or  not 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i§  1247,  132&-133d,  1343 ;  Dec  Dig. 
^  321.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  T.  H.  Spain,  Judge. 

Action  by  Sallie  B.  Wise  and  husband 
against  the  Columbia  Kailway,  Gas  &  Elec- 
tric Company.    Judgment  for  plaintiffs,  and 

defendant  appeals.    Reversed  and  nemanded. 

• 

Elliott  &  Herbert,  of  Columbia,  for  appel- 
lant Frank  G.  Tompkins,  of  Columl)ia,  and 
George  Bell  Tlmmerman,  of  Lexington,  for 
respondentSL 

FRASEIR,  J.  This  is  an  action  for  person* 
al  injuries.  The  plaintifF  alleges  that  the  de- 
fendant operates  a  street  car  line  in  the 
city  of  Columbia;  that  on  or  about  Novem- 
ber 3, 1909,  during  the  afternoon  of  said  day, 
the  plaintifF  Mr&  Sallie  B.  Wise  presented 
herself  on  the  corner  of  one  of  the  said 
streets,  between  Blanding  and  Gervaia 
streets,  and  together  with  her  friends  notifi- 
ed the  motorman  that  they  desired  to  board 
one  of  the  cars  of  said  defendant,  and  when 
the  said  car  reached  the  said  crossing  the 
same  was  duly  stopped  for  taking  on  and 
putting  off  such  passengers  as  presa:ited 
themselves;  that  when  the  plaintiff  was  in 
tbe  act  of  boarding  the  car  in  full  view  of 
the  conductor,  and  without  any  notice  to  her, 
the  said  car  was  negligently  and  carelessly 
caused  to  move  rapidly  forward,  thereby 
causing  the  plaintiff  to  be  thrown  from  tbe 
car  and  dragged  some  26  or  30  yards  and 
finally  thrown  violently  to  the  ground  and 
injured;  that  by  reason  of  the  dragging  and 
falling  to  the  ground  the  plaintiff  was  in- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladexei 
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Jured  to  her  damafi^.  The  def^dant,  by 
way  of  answer,  pnt  in  practically  a  general 
denial,  pleaded  that  the  injury,  If  any,  was 
due  to  the  plaintiff's  own  negligence,  and 
pleaded  contributory  negligence.  The  trial 
resulted  in  a  verdict  for  the  plaintiff  for 
$400,  Judgmient  entered  on  the  verdict,  and 
defendant  appealed  on  six  exceptions.  These 
are  grouped  by  the  appellant,  and  wb  adopt 
his  grouping. 

[1]  Elxception  1:  "(1)  Because  his  honor 
erred  in  charging  plaintiff's  eighth  request, 
AS  follows:  'I  charge  you  that  if  the  plaintiff 
was  injured  by  means  of  any  of  the  agencies 
or  instrumentalities  in  the  charge  or  control 
of  the  defendant  comx)any  or  its  servants, 
as  alleged,  tb^i  there  arises  a  presumption 
that  in  causing  such  injury  the  defendant 
was  negligent'  Tb|3  error  being  that  such 
presumption  does  not  arise  until  it  is  shown 
that  the  relation  of  carrier  and  passenger 
exists,  and  that  one  of  the  contested  issues 
in  the  case  is  whether  or  not  plaintiff  was 
a  pas^nger.  His  honor's  charge,  therefore, 
took  from  the  jury  this  issue,  and  was  an 
instruction  on  the  facts." 

S2xception  2:  "(2)  Because  his  honor  erred 
in  charging  plaintiCTs  tenth  request,  as  fol- 
lows: 'I  charge  you  that  this  presumption 
of  negligence,  arising  fkom  the  mere  fact  of 
Injury  to  plaintiff,  due  to  somie  agency  or 
instrumentality  under  the  charge  or  control 
of  the  defendant,  continues  throughout  the 
trial  of  the  cause,  and  it  becomes  the  duty 
of  the  defendant  company  to  rebut  such 
presumption,  if  it  can.'  Thle  error  being  that 
no  presumption  of  negligence  arises  until  a 
passenger  is  injured  through  some  agency 
or  instrumentality  in  diarge  of  the  carrier, 
and  whether  or  not  the  plaintiff  in  this  case 
was  a  passenger  was  one  of  the  points  at  issue 
in  the  case,  and  his  honor  by  his  charge 
erred  in  taking  this  issue  from  the  jury." 

These  exceptions  must  be  sustained.  The 
charge  assumed  that  plaintiff  was  a  i>assen- 
ger.  The  defendant  denied  that  the  plain- 
tiff was  a  passenger,  and  these  charges  were 
on  the  facts. 

[2]  Elxception  8:  "Because  his  honor  erred 
in  refusing  to  charge'  as  follows:  *(2)  Bven 
if  yon  should  find  that  defendant  was  neg- 
ligent, if  you  should  find  that  plaintiff  was 
also  guilty  of  even  the  slightest  negligence 
in  the  manner  in  which  she  attempted  to 
board  the  defendant's  car,  which  contributed 
as  a  proximate  cause  to  her  injury,  she  can- 
not recover.  (8)  If  plaintiff  was  guilty  of 
any  negligence  whatever,  even  the  sUghtest, 
she  cannot  recover,  if  sudi  negligence  was 
one  of  the  proximate  causes  of  the  acdd^it; 
and  this  is  true  although  you  should  find 
the  defendant  was  guilty  of  negligence.*  The 
error  being  that  said  request  contained  cor- 
rect propositions  of  law  and  were  intended 
to  convey  to  the  jury  that  the  doctrine  of 
comparative  negligence  does  not  exist  in 
South  Carolina,  and  that  his  honor  failed  to 


give  the  instruction  to  the  jury  to  which  the 
defendant  was  entitled.*' 

These  exceptions  cannot  be  sustained,  and 
are  overruled.  (Appellant  says  that  there 
was  error  In  printing  the  exceptions  in  the 
case,  and  we  take  his  exceptions  as  he  says 
they  ought  to  be.)  The  error  complained  of 
is  in  not  charging  the  jury  th^^t  **the  slight' 
est  negligence''*  on  the  part  of  the  plaintiff 
will  defeat  recovery.  This  is  misleading. 
The  jury  might  have  inferred  that  the  plain* 
tiff,  being  responsible  for  the  "slightest  neg- 
ligence," is  required  to  exercise  the  highest 
degree  of  care.  Contributory  negligence  to 
defeat  a  recovery  is  the  want  of  ordinary 
care.  There  is  no  exact  standard  by  which 
ordinary  care  is  to  be  determined.  Unless 
there  was  a  fixed  standard,  the  slightest  va- 
riation cannot  be  measured. 

[S]  Exception  4:  *'(4)  Because  his  honor 
erred  in  declining  to  charge  defendant's 
fifth  request  to  charge,  as  follows:  *If  the 
danger  of  boarding  a  moving  car  on  the 
wrong  side  would  be  apparent  to  a  person 
of  ordinary  care,  and  plaintiff  did  so  at  the 
time  alleged,  then  I  charge  you  that  plaintiff 
was  guilty  of  negligence  as  a  matter  of  law, 
and  if  such  negligence  contributed  to  the 
accident  as  a  proximate  cause  she  cannot 
recover.'  The  error  being  that  said  request 
contained  a  correct  proposition  of  law,  and 
the  defendant  was  entitled  to  have  said  re-v 
quest  charged,  since  to  do  some  act  the  dan- 
ger of  which  would  be  obvious  to  a  person 
of  ordinary  care  is  negligence,  and  if  such 
negligence  was  the  proximate  cause  of  the 
accident  plaintiff  cannot  recover,  and  his 
honor  thereby  deprived  the  jury  of  an  in- 
struction which  would  have  enabled  them 
to  arrive  at  a  correct  judgment" 

This  exception  is  sustained.  To  do  a  thing 
that  is  obviously  dangerous  is  negligence. 
Cooper  V.  Railway,  66  S.  C.  94,  34  S.  E.  la 
To  board  a  moving  car  is  not  negligence  per 
se,  but  if  it  1b  obviously  dangerous  to  do  so, 
then  it  is  negligence. 

[4]  Exception  5:  "(5)  Because  his  honor 
erred  in  qualifying  defendant's  seventh  re- 
quest to  charge,  as  follows:  '(7)  If  a  person 
has  given  no  notice  or  signal  or  Indication 
of  intention  to  become  a  passenger,  then  un- 
til such  notice  is  given  the  carrier  owes  su<^ 
person  only  the  duty  of  ordinary  care.  I 
charge  that  with  this  qualification:  Provid- 
ed, the  person  is  not  attempting  to  board  at 
a  usual  stopping  place.'  The  error  being 
that  the  charge,  as  requested  by  defendant, 
contained  in  all  respects  a  correct  proposi- 
tion of  law,  and  that  in  qualifying  it  his 
honor  misled  the  jury  and  instructed  them 
that  if  a  person  attempts  to  board  a  car  at 
a  usual  stopping  place,  even  without  notice, 
signal,  or  indication,  that  such  person  be- 
comes a  passenger,  and  is  entitled  to  the 
highest  degree  of  care." 

This  exception  must  be  sustained.  There 
was  evidence  that  while  it  was  usual  to  stop  at 
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street  crossings  yet  the  rules  did  not  require 
it,  unless  there  was  some  one  there  to  board 
the  car,  who  gave  some  sort  of  signal.  This 
modification  made  the  necessity  to  stop  at 
all  crossings  absolute,  whether  there  was 
any  signal  or  not 

Exception  6:  "(6)  Because  his  honor  erred 
in  declining  the  motion  of  defendant  for  a 
nonsuit  at  the  close  of  plaintifiTs  testimony, 
on  the  ground  that  the  only  inference  prop- 
erly deducible  from  plaintiff* s  evidence  was 
that  she,  while  incumbered  with  packages, 
attempted  to  board  a  moving  car  on  the  side 
on  which  the  side  bar  was  down,  and  that 
she  was  therefore  guilty  of  negligence,  as  a 
matter  of  law,  which  contributed  as  a  prox- 
imate cause  to  her  injury,  and  that  she  could 
not  therefore  recover.-  The  error  being  that, 
where  no  other  inference  is  deducible  from 
plaintiff's  testimony  than  that  she  contribut- 
ed to  her  accident  by  her  own  negligence 
as  a  proximate  cause,  she  cannot  recover, 
and  his  honor  should  have  granted  the  non- 
suit for  said  reason." 

This  exception  cannot  be  sustained,  and  is 
overruled.  The  appellant,  in  his  argument, 
states  with  great  clearness  the  following: 
"In  all  cases  of  this  kind  the  facts  in  each 
case  must  control,  and  the  surrounding  cir- 
cumstances must  govern."  That  is  true,  but 
the  facts  and  circumstances  were  for  the 
jury. 

The  judgment  of  this  court  is  that  the 
,  Judgment  appealed  from  be  reversed  and  the 
case  remanded  for  a  new  trial. 

GARY,  C.  J.,  and  WOODS,  J.,  concur  in 
the  result  HYDRICK  and  WATTS,  JJ., 
concur. 


(M  8.  C.  248) 

MOORE  V.  NORTH  &   SOUTH  CAROLINA 

RY.  CO. 

(Supreme  Court  of  South  Carolina.     April  8, 

1913.) 

1.  RailboadS)   (I    67*)— CoNVBTTANCB— Rianr 
OF    Wat   Deed— Pbbfobilanob   of   Condi- 

TIONB. 

A  railroad  company's  entry  upon  lands 
cannot  be  justified  under  a  right  of  way  deed, 
executed  under  an  agreement  that  it  should  not 
be  binding  until  the  consideration  was  paid, 
where  no  consideration  was  ever  paid  therefor. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  fi  153-158;    Dec  Dig.  §  67.»] 

2.  Eminent  Domain  (§  160*)— Notice  of  In- 
tention TO  APPBOPBIATB— COUNTEB  NOTICB 

BT  Landowner. 

Under  Civ.  Code  1912,  §  3292,  providing 
that,  before  entering  upon  lands  to  construct  a 
railroad,  the  company  shall  give  the  owner  30 
days'  notice  in  writing  that  the  right  of  way 
over  his  lands  is  required,  and  if  the  owner 
shall  not  within  30  days  thereafter  signify  in 
writing  his  refusal  of  consent,  it  shall  be  pre- 
sumed that  his  consent  is  given,  and  entry 
may  be  made,  if  the  railroad  company  does  not 
give  the  landowner  written  notice,  his  failure 
to  give  the  company  notice  of  his  refusal  will 


not  authorize  it  to  enter  upon  the  land,  so  that 
it  is  a  trespasser  if  it  does  so  in  such  case. 

[Ed.  Note.— For  other  cases,  see  E2minent  Do- 
main, Cent  Dig.  §  461 ;   Dec.  Dig.  {  169.^] 

3.  Railroads  <§   65*)— Right  of   Way— lii- 
CENSB— Presumption. 

If  a  landowner  knows  that  a  railroad  com- 
pany has  entered  upon  the  construction  of  a 
railroad  upon  his  land  without  objecting,  or  if 
the  owner  is  unknown,  or  has  no  immediate 
right  to  object  by  reason  of  the  nature  of  bis 
title,  his  consent  to  the  construction  will  be 
presumed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  145.  151 ;   Dec.  Dig.  §  65.*] 

4.  Railroads   (§   65*)— Right   of   Way— In- 
cense. 

A  railroad  company,  after  having  procured 
the  consent  of  a  landowner  to  construct  its 
right  of  way  over  a  particular  part  of  his  land, 
cannot  against  the  owner's  objection  construct 
it  over  an  entirely  different  part  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  145,  151;   Dec.  Dig.  §  65.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;   John  S.  Wilson,  Judge 

*To   be  officially  reported." 

Action  by  J.  A.  Moore  against  the  North  & 
South  Carolina  Railway  Company.  From  a 
judgment  for  plalntifT,  defendant  appeals. 
Affirmed. 

Gibson  &  Muller,  of  Dillon,  and  W.  F. 
Stevenson,  of  Cheraw,  for  appellant  M.  O. 
Woods  and  J.  W.  Johnson,  both  of  Marlon, 
for  respondent 

HYDRICK,  J.  This  was  an  action  for 
damages  for  malicious  trespass  on  land. 
Plaintiff  alleged,  in  substance,  that  defendant 
entered  upon  his  land  and  constructed  its 
railroad  across  it,  without  license  or  right 
to  do  so,  and  against  his  prohibition.  De- 
fendant sought  to  Justify  the  entry  and 
alleged  trespass  under  plaintiiTs  grant  to  it 
of  a  right  of  way  across  his  land. 

The  evidence  shows  that  the  citizens  of 
Dillon,  desiriifg  defendant  to  extend  its  rail- 
road through  their  town,  held  a  mass  meet- 
ing and  agreed  v^th  defendant  to  pay  for  the 
necessary  rights  of  way,  and  appointed  a 
committee  to  obtain  deeds  to  the  same ;  that 
Dr.  Stackhouse,  a  member  of  the  committee, 
aproached  plaintiff,  whose  lands  lie  just 
outside  the  limits  of  the  town,  and  procured 
his  signature  to  a  deed,  granting  defendant 
a  right  of  way  across  his  land,  which  had 
been  surveyed  and  subdivided  into  blocks 
and  town  lots.  The  consideration  expressed 
in  the  deed  is  '*$1,000.00  per  block  or  what- 
ever fractional  part  of  block  this  30  feet 
right  of  way  covers  ($1,000.00)  cash  in  hand 
paid."  At  the  date  of  the  execution  of  the 
deed,  a  right  of  way  had  been  surveyed  and 
staked  oft  through  the  plaintifTs  lands, 
which  plaintiff  testified  he  thought  was  the 
right  of  way  which  his  deed  was  intended  to 
convey,  though  defendant's  testimony  was 
that  that  was  only  a  preliminary  survey. 
Plaintiff*s  deed,  however,  describes  the  right 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rop'r  Indexes 
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of  way  conveyed  as  follows:  "A  strip  ex- 
tending 15  feet  on  each  side  of  and  at  right 
angles  to  the  center  of  the  track  or  roadbed 
of  the  railway  as  the  same  may  be  located 
and  established  by  the  party  of  the  second 
part  upon  and  over  any  of  the  lands  of  the 
party  of  the  first  part,  situate  in  said  county 
and  state." 

Before  the  deed  was  executed,  plaintiff  ob- 
jected to  signing  it,  on  the  ground  that  the 
consideration  had  not  been  paid ;  whereupon 
Dr.  Stackhouse  assured  him  that  the  deed 
would  not  take  effect  until  that  was  done, 
and  wrote  at  the  foot  of  It,  but  below  the 
plaintiffs  signature  to  the  deed,  the  follow- 
ing: '*This  agreement  not  to  become  binding 
till  consideration  is  paid."  Thereupon  plain- 
tiff signed  the  deed,  and  delivered  it  to  Dr. 
Stackhouse,  who,  in  turn,  delivered  it  to 
Mr.  W.  M.  Hamer,  another  member  of  the 
committee,  to  be  kept  for  defendant  Sev- 
eral hours  afterwards,  it  occurred  to  plain- 
tiff that,  by  the  terms  of  the  deed,  defendant 
might  have  the  right  to  go  through  his  land 
at  any  place.  He  went  immediately  to  see  Dr. 
Stackhouse,  who  told  him  that  the  deed  was 
in  the  hands  of  Mr.  Hamer.  He  then  went 
to  Mr.  Hamer,  and  asked  that  the  deed  be 
changed  so  as  to  make  it  plain  that  the  right 
of  way  Intended  to  be  conveyed  was  that 
shown  on  a  plat  which  had  been  exhibited  to 
him  by  Dr.  Stackhouse.  Mr.  Hamer  told  him 
that  he  had  no  authority  to  make  any  altera- 
tion in  the  body  of  the  deed,  but  wrote  at  the 
foot  thereof,  and  below  plaintiff's  signature 
thereto,  the  following:  *'The  above  was  signed 
by  me  with  understanding  it  was  to  go  as 
per  map  shown  me  by  Dr.  Stackhouse." 
Plaintiff  signed  this  statement,  in  the  pres- 
ence of  Mr.  Hamer,  and  left  the  deed  with 
him.  The  consideration  was  never  paid  or 
tendered.  Dr.  Stackhouse  testified  that  de- 
fendant was  to  pay  for  the  rights  of  way, 
until  the  citizens  could  arrange  to  refund  the 
amount  paid  by  an  Issue  of  bonds,  which, 
however,  fell  through. 

The  railroad  was  built  across  plaintiff's 
land  at  an  entirely  different  place  from  that 
which  had  been  surveyed  and  staked  off  when 
the  deed  was  executed,  and  it  was  run 
through  a  much  more  valuable  portion  of  the 
tract,  so  that  it  Injured  the  value  of  the 
property  much  more  than  It  would  have 
done,  if  it  had  been  built  on  the  route  located 
when  the  deed  was  executed. 

Plaintiff  testified  that,  when  he  saw  the 
construction  force  approaching  his  land  at 
a  different  place  from  that  where  the  right 
of  way  had  been  staked  off,  and  before  they 
had  entered  thereon,  he  objected  and  for- 
bade their  entry;  that  they  promised  him 
they  would  not  enter,  but  left  and  went  to 
work  elsewhere;  that  they  returned,  when 
he  was  at  dinner,  and,  taking  advantage  of 
his  absence,  built  the  railroad  across  his 
land.  Defendant's  testimony  did  not  con- 
trovert the  plaintiff's,  but  it  was  to  the  effect 
that  the  work  was  done  under  the  advice  of 


defendant's  attorney,  which  was  that  de- 
fendant had  the  right,  under  the  deed,  to 
build  its  road  where  it  did,  notwithstanding 
the  plaintiff's  objection.  The  jury  found  a 
verdict  for  plaintiff  for  $4,000  actual  and 
punitive  damages,  and,  from  judgment  there> 
on,  defendant  appealed. 

[1]  The  defendant's  entry  and  trespass  can- 
not be  justified  under  the  deed,  because  the 
undisputed  evidence  is  that  the  agreement  of 
the  parties,  at  the  time  of  executing  the  deed, 
was  that  it  was  not  to  be  binding  until  the 
consideration  was  paid;  and  it  is  admitted 
that  the  consideration  had  not  been  paid. 
That  defendant  had  notice  of  that  agreement 
is  also  undisputed,  because  it  was  written  by 
its  own  agent,  and  was  upon  the  deed  under 
which  it  claimed  to  act  Under  the  evidence 
stated,  the  jury  would  have  been  warranted 
In  finding  that  the  trespass  was  high-handed 
and  malicious. 

We  must  overrule  appellant's  contention 
that  this  action  cannot  be  maintained,  be- 
cause It  was  neither  alleged  nor  proved  that 
plaintiff  notified  defendant  in  toriting  of  his 
refusal  of  consent  that  defendant  should  have 
a  right  of  way  across  his  land.  The  require- 
ment of  the  statute  that  the  landowner  shall 
notify  the  corporation  seeking  to  condemn  a 
right  of  way  over  his  land  of  his  refusal  in 
writing  has  no  application  to  a  state  of  facts 
such  as  appear  in  this  case.  Careful  consid- 
eration of  the  statutes  shows  that  the  Leg- 
islature never  Intended  that  the  landowner 
should  signify  his  refusal  of  consent  m  writ- 
Ing,  except  when  he  had  been  notified  in 
tcriting  by  the  corporation  seeking  to  con- 
demn a  right  of  way  over  his  lands  that  it 
was  required. 

[2]  Section  3292,  avil  Code  1912,  provides 
that,  before  entering  upon  any  lands  for  the 
purpose  of  construction,  the  corporation  shall 
give  the  owner  thereof  30  days'  notice,  in 
writing,  that  the  right  of  way  over  his  lands 
is  required,  and  if  the  owner  shall  not,  with- 
in 30  days  thereafter,  signify,  in  writing, 
his  refusal  of  consent,  it  shall  be  presumed 
that  his  consent  is  given,  and  entry  may  be 
made.  It  is  clear  that  the  presumption  of 
consent  which  arises  from  the  failure  of  the 
landowner  to  notify  the  corporation  of  his 
refusal  of  consent  is  predicated  upon  the 
service  upon  him  by  the  corporation  of  notice 
in  writing  that  the  right  of  way  is  required. 
Therefore,  if  the  corporation  fails  to  give  the 
preliminary  notice,  in  writing,  which  the 
statute  requires,  before  It  can  enter  upon 
the  lands  of  the  citizen,  the  latter  can  rest 
secure  In  his  possession;  and  if  the  corpo- 
ration enters  upon  his  lands,  without  his 
consent,  actual  or  presumed,  it  will  be  a 
trespasser.  The  failure  of  the  landowner  to 
give  notice  in  writing  of  his  refusal  of  con- 
sent in  response  to  a  notice  in  writing  of  the 
requirement  of  a  right  of  way  by  the  corpora- 
tion is,  however,  only  one  method  of  raising 
a  presumption  of  consent    There  are  others. 

[3]  Where,    for   instance,    the    landowB«r 
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stands  1^  and  sees  the  corporation  enter 
upon  the  construction '  of  a  railroad  upon 
his  land,  without  making  any  objection,  his 
consent  will  be  presumed ;  or,  where  the  cor- 
poration enters  upon  lands  and  builds  its 
road,  when  the  owner  is  unknown,  or  is  in- 
capable of  consenting,  or  his  right  and  title 
to  the  land  la  such  that  he  has  no  immediate 
right  to  object,  his  consent  will  be  presumed 
to  the  extent  that  the  corporation  8ha)l  not 
be  held  to  be  a  trespasser,  and  subjected  to 
the  liabilities  of  a  trespasser,  because  of  its 
right,  under  the  law,  to  condemn  a  right  of 
way.  But  the  owner  shall,  nevertheless,  be 
entitled  to  compensation,  if  he  proceed  ac- 
cording to  the  statute  to  obtain  it  But 
where  the  landowner  orally  forbids  an  entry 
to  which  he  has  not  theretofore  given  his  con- 
sent, actual  or  presumed,  the  corporation, 
entering  In  defiance  of  his  prohibition,  with- 
out having  proceeded,  according  to  the  stat- 
ute, to  condemn  a  right  of  way,  becomes  a 
trespasser. 

[4]  It  would  be  a  perversion  of  law  and 
Justice  to  say  that  a  corporation  can  after 
having  obtained  the  consent  of  the  landowner 
to  build  its  railroad,  or  other  means  of  serv- 
ing the  public,  over  his  lands  at  a  specified 
place,  or  on  an  agreed  route,  go  anywhere 
else  on  his  lands  that  it  may  see  fit  and 
build,  even  against  his  most  strenuous  ob- 
jections, the  doing  of  which  he  might  have 
been  able  to  prevent  on  the  ground  that  there 
was  no  necessity  for  it,  if  he  had  had  timely 
notice  of  the  intention  to  do  so,  as  required 
by  the  statute.  And  to  say  that  he  must 
give  notice  in  toriting  of  his  refusal  of  con- 
sent to  the  doing  of  something  of  which  he 
is  kept  in  ignorance,  and,  perhaps,  purposely, 
until  after  it  has  been  done,  or  until  it  is  too 
late  to  object,  is  to  deny  to  him  the  protec- 
tion of  the  law  in  his  rights  of  property,  and 
is  tantamount  to  depriving  him  of  his  prop- 
erty without  due  process  of  law. 

To  the  extent  that  the  case  of  Tompkins  ▼. 
Railroad  Co.,  87  S.  G.  382,  16  S.  B.  149,  is  in 
conflict  with  the  foregoing  views,  it  is  over- 
ruled. 

Afl^med. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASE3R,  JJ.,  concur. 


(M  S.  C.  249) 

MOORE  V.  GREENVILLE  TRACTION  CO. 

(Supreme  Court  of  South  Carolina.     April  8, 

1918.) 

1.  TBIAL  (f  251*)  —  INSTBUCTIOICB  —  APPUOA- 
BUJTT  TO   EVIDENOB. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries  when  alighting  from 
its  car,  the  complaint  averred  that  the  injury 
was  caused  by  the  reckless,  willful,  and  wan- 
ton disregard  of  plaintifTs  rights  by  the  com- 
pany's agents.  The  answer  ipleaded  contributo- 
ry negligence,  and  no  motion  was  made  to 
strike  it  out  Plaintiff  introduced  testimony 
tending  to  prove  that  he  was  injured  in  con- 


sequence of  a  willful  and  wanton  tort,  while 
defendant's  witnesses  testified  that  he  fell  from 
the  car  because  he  stepped  off  before  it  had 
stopped  in  disregard  of  the  conductor's  warn- 
ing. Held  that,  as  the  plea  of  contributory 
negligence  was  inapplicable  to  the  issue  of  the 
willful  and  wanton  act  of  defendant,  an  in- 
struction that  contributory  negligence  was  no 
defense  in  such  an  action  was  properly  refused. 
[ETd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  587-^95 ;  Dec.  Dig.  S  251.*] 

2.  Appeal  and  Ebbob  <§  216*>-^BJEcnoN8 

IN  Tbial  Coubt-^Instbuctions— Rxquest. 

A    party    cannot    complain    of    the    trial 

court's  failure  to  qualify  his  instructions  on  the 

burden  of  proof,  where  no  request  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  216;*  Trial,  Cent  Dig.  H 
627,  628,  629,  630-641,  660,  662-676w3 

8.  Cabbibbs  (§  316*)— Cabbiage  of  Passen- 

GEBS— PBESUMPTIO  N. 

While  a  presumption  of  negligence  arises 
from  proof  of  injury  to  a  passenger,  through 
any  agency  or  instrumentality  of  the  carrier, 
there  is  no  presumption  of  willfulness  pr  wan- 
tonness from  that  fact  Consequently,  in  an  ac- 
tion for  personal  injuries  caused  by  an  alleged 
willful  and  wanton  act  of  a  carriers  agent,  an 
instruction  that  upon  proof  of  the  injury  the 
burden  shifted  to  defendant  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |§  1261,  1262,  1283,  1285-1294; 
Dec  Dig.  S  316.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  R.  W.  Memminger, 
Judge. 

•To  be  officially  reported." 

Action  by  W.  H.  Moore  against  the  Qreen- 
yille  Traction  Company.  From  a  judgment 
for  defendant,  plaintiff   appeals.     Affirmed. 

Geiger  ft  Wolfe,  of  Anderson,  B.  A.  Mor- 
gan, and  J.  M.  Daniel,  both  of  Greenville,  for 
appellant  Cothran,  Dean  &  Cothran,  of 
Greenville,  for  respondent 

WOODS,  J.  In  this  action  to  recover  dam- 
ages for  personal  injuries  received  in  alight- 
ing from  defendant's  street  car,  the  verdict 
and  Judgment  were  in  favor  of  the  defend- 
ant The  plaintiff's  appeal  depends  mainly 
on  the  alleged  error  of  the  circuit  Judge  in 
refusing  to  charge  the  Jury  that  contributory 
negligence  is  not  a  defense  in  an  action  based 
entirely  on  the  alleged  willful  and  wanton 
tort  of  the  defendant 

[1]  The  complaint  allied  that  the  plain- 
tiff, wishing  to  go  to  Brandon  Mills,  boarded 
by  mistake  a  "city  car";  that,  on  discov- 
ering the  mistake,  "the  car  was  stoi^ed  at 
the  signal  of  the  conductor  for  the  plaintiff 
to  alight,  but  while  in  the  act  of  so  doing 
the  car  was  made  to  give  a  sudden  lurch 
forward  through  the  reckless,  willful,  and 
wanton  disregard  of  plaintifTs  rights  by  de- 
fendant's agents,  the  motorman  and  con- 
ductor, which  sudden  lurch  of  the  car  threw 
him  violently  on  the  pavement  of  the  street** 
The  defense  was  (1)  a  general  denial,  (2)  that 
the  injury  if  any  was  caused  by  the  negli- 
gence of  the  plaintiff,  and  (3)  contributory 
negligence,  "in  jumping  from  a  moving  car 
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before  waiting  for  the  car  to  stop  and  aft- 
er having  been  warned  by  the  conductor  in 
charge  of  said  car  not  to  do  so." 

The  plea  of  contributory  negligence  was 
not  responsive  to  the  complaint,  since  the 
complaint,  did  not  allege  negligence  but  a 
willful,  wanton,  and  reckless  tort;  but  no 
motion  was  made  to  strike  out  the  defensa 
The  plaintiff  introduced  testimony  tending  to 
prove  that  he  was  Injured  in  the  manner  set 
out  in  the  complaint,  but  none  whatever  tend- 
ing to  show  that  he  was  in  fault  or  in  any 
way  contributed  to  the  injury.  Counsel  for 
the  defendant  made  a  motion  for  a  nonsuit 
on  the  ground  that  there  was  no  evidence 
supporting  the  allegation  that  the  injury 
was  ioflicted  willfully  and  wantonly.  The 
motion  was  refused.  The  defendant's  wit- 
nesses testified  that  the  plaintiff  fell  be- 
cause he  stepped  off  the  car  before  it  stop- 
I)ed  without  notice  to  the  conductor  that  he 
intended  to  do  so,  and  in  disregard  of  the 
conductor's  warning  not  to  get  off  until  the 
car  stopped.  It  thus  appears  that  the  sharp 
and  only  Issue  made  by  the  evidence  was 
whether  the  injury  was  due  entirely  to  the 
willful  and  wanton  act  of  the  defendant  In 
starting  the  car  with  a  sudden  Jerk  after  It 
had  been  stopped  to  allow  plaintiff  to  get  off, 
or  entirely  to  the  negligence  of  the  plaintiff 
in  alighting  from  a  moving  car.  If  the  Jury 
believed  the  plalntifTs  statement  that  he  was 
thrown  by  the  act  of  the  defendant's  servants 
in  giving  the  car  a  sudden  Jerk,  and  that  the 
act  was  willful  and  wanton,  the  verdict  must 
necessarily  have  been  for  the  plaintiff;  If 
they  believed  the  testimony  of  the  defend- 
ant's witnesses  that  the  plaintiff  was  injured 
by  stepping  from  a  moving  car  against  the 
warning  of  the  conductor,  the  verdict  must 
have  been  for  the  defendant  It  Is  perfectly 
clear,  therefore,  that  there  was  no  issue  of 
contributory  negligence  in  the  cause,  and  that 
the  circuit  Judge  was  right  in  holding  that 
its  introduction  into  the  charge  would  be 
bringing  In  matter  of  law  entirely  Irrelevant 
and  confusing  to  the  Jury.  The  Jury  was 
charged,  without  qualification,  that  If  the 
plaintiff's  injury  was  due  to  the  defendant's 
willful  and  wanton  tort  the  verdict  must  be 
In  favor  of  the  plaintiff.  The  trial  Judge  al- 
so charged  the  Jury  explicitly  that  the  law 
requires  from  a  carrier  the  highest  degree 
of  care  for  a  passenger's  safety. 

[2,  3]  Counsel  for  the  plaintiff  contended, 
as  we  understand  the  fourth  exception,  that 
in  addition  to  this,  when  the  circuit  Judge 
stated  the  burden  to  be  on  the  plaintiff  to 
prove  his  case  by  a  preponderance  of  the  tes- 
timony, he  should  have  charged  also  that 
when  a  passenger  proved  an  injury  inflicted 
by  the  agency  or  instrumentality  of  the  car- 
rier the  burden  of  proof  shifted  to  the  de- 
fendant This  exception  cannot  be  sustain- 
ed. In  the  first  place,  no  request  was  sub- 
mitted to  charge  on  the  question  of  presump- 
tion against  the  carrier.     But  aside  from 


that,  while  it  is  true  that  a  presumption  of 
negligence  arises  from  proof  of  injury  to  a 
passenger  through  any  agency  or  instrumen- 
tality of  the  carrier,  there  is  no  presumption 
of  willfulness  or  wantonness  from  that  fact; 
and  the  plaintiff's  action  was  based  entirely 
on  the  allegation  of  willfulness  and  wanton- 
ness as  distinguished  from  mere  negligenca 
Hence  there  was  no  error  in  the  charge. 
Afi^med. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS,  and 
ERASER,  JJ.,  concur. 


4H  &  0.  B7) 

WHITTLB  v,  TOMPKINa 

(Supreme  Court  of  South  Carolina.     April  2, 

1913.) 

1.   CONTBACTB     (J    99*)  —  VAUDITY  — MSNTAL 

Capacity  of  Fabtiks. 

Evidence  held  to  justify  a  finding  that  a 
party  to  a  contract  was  mentally  competent  to 
make  a  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  n  44^-458,  1197-1199,  1799,  1800; 
Dec.  Dig.  S  99.«] 

2.  Appeal  and  Ebbob  (|  1047*)— OOabklbss 
Ebbob— Bbbobs  Not  Ajitectino  Re8ui.t. 

Where,  on  the  issue  whether  a  contract 
between  an  attorney  and  a  client  was  unfair 
to  the  client,  the  attorney  took  the  burden  of 
proving  fairness  and  showed  by  reputable  at- 
torneys that  the  fee  stipulated  for  was  reason- 
able, and  the  client  did  not  introduce  any  tes- 
timony of  unfairness,  the  error  in  placing  the 
burden  on  the  client  to  show  unfairness  could 
not  have  aifected  the  result. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f}  4132,  4133,  4146-4152; 
Dec.  Dig.  S  1047.*] 

3.  Evidbxcb  (§  419*)  —  Pabol  Evidbngb  — 
Contbacts— Admissibility. 

Where  a  wife  employed  an  attorney  to  sue 
for  separation  and  alimony,  which  latter  could 
not  be  obtained,  as  the  wife  and  husband  were 
livinff  together,  and  agreed  in  writing  to  pay 
$1,000  and  to  pay  a  percentage  of  the  alimony 
recovered,  parol  evidence  showing  what  serv- 
ices were  contracted  for  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig;  f§  191^1928;   Dec.  Dig.  §  419.*] 

4.  CONTBACTB  (|  111*)  —  PXTBUC  POLICY  — 
CONTBACT  BY  MABBIBD  WOMAN  TO  PAY  Ru- 
TAINEB  Fee  IN  AN  AOTION  AOAINST  HUS- 
BAND. 

A  contract  by  a  married  woman  to  pay  to 
an  attorney  a  retainer  fee  in  an  action  against 
her  husband  for  alimony  and  separation  is  not 
void  as  against  public  policy. 

[Ed.  Note. — ^For  other  oases,  see  Contracts, 
Cent  Dig.  §1  51(W520;    Dec.  Dig.  §  lll.»] 

5.  Attobney  and  Client  (§  136*)— Contract 
of  e3mpl0yment  —  colipensation  —  evi- 
DENCE. 

Where  a  wife  living  with  her  husband  em- 
ployed an  attorney  to  sue  for  alimony,  and 
separation,  and  agreed  to  pay  him  $1,000  and 
a  percentage  of  the  property  recovered,  and 
the  attorney  rendered  services  and  continued 
to  do  so  until  directed  by  the  wife  to  discon- 
tinue, and  it  appeared  that  the  husband  and 
Avife  made  an  amicable  settlement  without  no- 
tice to  the  attorney  until  after  the  settlement 
the  attorney  was  entitled  to  his  fee. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  §  308;  Dec.  Dig.  S 
135.»] 


"■For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
77  S.E.-59 


9S0 


77  SOUTHEASTERN  REPORTER 


(ac. 


Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Richland  County ;  T.  H.  Spain,  Judge. 

Action  by  Alice  D.  Whittle  against  Frank 
G.  Tompkins.  There  was  a  judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

A.  H.  Ninestein,  of  Blackvllle,  C.  E.  Saw- 
yer, of  Alkin,  and  W.  H.  Townsend,  of  Co- 
lumbia, for  appellant 

FRASER,  J.  The  appeUant  brought  this 
action  to  recover  certain  personal  property 
held  by  the  respondent  under  the  following 
paper:  "State  of  South  Carolina,  Richland 
County.  I  hereby  authorize  Frank  Q.  Tomp- 
kins, as  my  true  and  lawful  attorney,  for 
me  and  In  my  stead,  to  bring  suit  for  alimo- 
ny and  separation  against  my  husband,  J. 
D.  Whittle,  as  may  be  proper  and  he  is  au- 
thorized to  make  agreements  in  reference  to 
the  same  subject  to  my  approval.  For  the 
said  service  I  agree  to  pay  the  sum  of  one 
thousand  dollars  to  secure  which  sum  I  have 
pledged  my  diamond  solitaire  ring  and  dia- 
mond crescent  containing  twenty-one  dia- 
monds which  are  to  be  returned  to  me  If  the 
said  one  thousand  dollars  Is  paid  on  or  be- 
fore 1  June,  1911.  In  addition  thereto  I 
agree  to  pay  fifteen  per  cent  of  all  property 
or  money  recovered  up  to  forty  thousand 
dollars,  and  twenty  per  cent  of  all  recover- 
ed if  the  sum  or  value  be  over  forty  thou- 
sand dollars.  Signed,  sealed  and  delivered 
this  11th  June,  1910.    Mrs.  Alice  Whittle. 

"Witness:     John  B.  Lee." 

The  appellant  claimed  that  she  was  men- 
tally incapable  of  contracting  at  the  time  she 
signed  the  contract,  because  of  her  weak 
mental  and  phjrsical  condition,  and  that  the 
respondent,  well  knowing  of  her  condition, 
took  advantage  of  her  to  procure  the  con- 
tract and  got  possession  of  the  property; 
that  the  respondent  has  never  rendered  ^o 
this  plaintiff  any  service  that  was  of  value 
to  her;  that  the  contract  is  void,  for  the 
reason  that  it  is  unfair,  unjust,  unconscion- 
able, iniquitous,  and  without  consideration; 
that  the  contract  is  against  public  policy  aixl 
good  morals*  and  is  therefore  illegal,  null, 
and  void. 

The  testimony  was  taken  out  of  court,  and 
upon  the  testimony  so  taken  the  cause  was 
tried  before  his  honor.  Judge  Spain,  who 
found  in  favor  of  the  respondent  and  dis- 
missed the  complaint  From  this  judgment 
appellant  appealed  to  this  court  upon  25  ex- 
ceptions, many  of  which  raise  practically  the 
same  question. 

[1]  Logically,  the  first  question  is:  Was 
the  appellant  mentally  capable  of  making 
any  contract? 

The  evidence  fails  to  show  that  she  was 
not  capable  of  making  a  contract  on  the  date 
of  its  execution.  Dr.  Gyles,  who  seems  to 
have  attended  her  just  before  and  just  aft- 
er the  execution  of  the  contract,  thought  her 
"in  better  shape  than  she  had  been."  Dr. 
Preston,  another  witness  for  appellant,  said : 


"Well,  I  think  this:  I  think  she  would  not 
be  in  as  good  state  of  mind  as  some  person 
who  was  thoroughly  well.  In  other  words, 
I  think  she  could  be  impressed  much  more 
readily  than  a  person  who  was  perfectly 
welL"  Dr.  Walker  thought  she  could  be 
easily  influenced.  Dr.  Smith  thought  she 
was  not  capable  of  attending  to  business; 
but  he  had  not  attended  her  for  months. 

The  testimony  showed  that  she  was  a 
woman  of  considerable  property  and  many 
business  dealings;  that  she  had  married  a 
man  of  large  wealth,  to  whom  she  ha^  oovr- 
veyed  all  of  her  property  just  after  mar- 
riage; that  she  was  married  to  her  present 
husband  on  September  7,  1909. 

The  appellant's  witness  J.  D.  Whittle  said, 
"We  were  married  on  Tuesday,  and  on  Fri- 
day the  trouble  commenced,"  and  seemed  to 
have  continued  until  after  the  employment 
of  the  respondent  and  the  making  of  the 
contract.  Again  her  husband  says,  "There 
had  been  trouble  ever  since  the  third  day 
after  we  were  married  up  to  the  21st  of 
July,  1910."  That  was  more  than  a  month 
after  the  date  of  the  contract  He  said  she 
seemed  to  be  craving  money.  She  wanted  at 
least  forty  or  fifty  thousand  dollars.  When 
asked  if  he  had  done  anything  to  "reconcile" 
her,  he  said,  "I  did  everything  a  man  could 
possibly  do  to  live  with  her."  Whatever  may 
be  said  of  appellant's  abnormal  condition,  it 
does  not  seem  to  have  manifested  itself  in 
weakness  of  will  power.  While  one  witness 
said  some  people  said  she  was  crazy,  he  him- 
self did  not  seem  to  think  she  was  more  than 
weak  nervously.  The  letters  of  appellant  and 
the  testimony  of  Dr.  Gyles  show  that  she 
had  full  capacity  to  make  a  contract 

[2]  2.  Was  the  contract  unfair  and  un- 
just? 

The  circuit  judge  held  that  the  burden 
was  on  the  appellant  to  show  that  it  was 
unfair,  and  to  this  there  is  an  exception. 
This  holding  cannot  possibly  affect  the  re- 
sult. The  appellant  did  not  put  up  a  single 
witness  who  testified  as  to  the  unfairness  of 
the  contract  In  evidence  the  respondent 
took  upon  himself  the  burden  and  put  up 
reputable  attorneys  who  said  that  the  fee 
was  not  excessive,  and  the  contract  reasona- 
ble and  just  Appellant,  however,  contends 
that  the  circumstances  show  that  the  con- 
tract is  unjust  and  unreasonable.  There  are 
other  circumstances  that  offset  them.  The 
circuit  decree  fully  covers  them,  and  they 
need  not  be  repeated. 

[8]  3.  Was  it  error  to  allow  parol  evidence 
to  show  what  services  were  contracted  for? 
It  was  not  The  circumstances  showed  that 
alimony  was  not  recoverable  at  that  time. 
The  husband  and  wife  were  living  together, 
and  no  alimony  could  be  recovered  until  they 
ceased  to  live  together.  It  must  be  presum- 
ed that  every  one  knew  that  in  South  Caro- 
lina no  divorce,  either  absolute  or  qualified, 
could  be  granted  by  the  courta    Therefort 
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it  became  necessary  to  ascertain  by  parol 
what  were  the  services  contracted  for.  The 
letters  showed  that  services,  immediate  and 
strenuous,  were  demanded.  The  letters  did 
not  fully  disclose  their  nature,  and  parol 
evidence  was  necessary.  Chemical  Ck)mpany 
V.  Moore,  61  S.  C.  169,  39  S.  E.  346. 

The  terms  of  that  paper  do  not  show, 
of  themselves,  any  such  contract  as  could 
become  the  basis  of  a  cause  of  action  for 
any  specified  sum  of  money.  This  being  so, 
then  the  cases  of  Kaphan  y.  Ryan,  16  S.  0. 
352,  Fullwood  y.  Blanding,  26  S.  0.  312,  2  S. 
E.  565^  McAteer  v.  McAteer,  81  S.  C.  813,  9 
S.  E.  966,  and  Willis  v.  Hammond,  41  S.  C. 
153,  19  S.  E.  310,  are  quite  sufficient  to  show 
that  the  testimony  was  competent,  in  order 
to  show  the  entire  transaction  between  the 
parties.    This  was  parol  evidence. 

[4]  4.  Was  the  contract  void  as  against 
public  policy? 

It  will  be  noticed  that  the  contingent  fee 
Is  not  before  us.  The  respondent  does  not 
claim  it  The  retainer  fee  and  the  con- 
tingent fee  are  entirely  separate  and  dis- 
tinct. The  contingent  fee  not  being  con- 
tested, the  question  is:  Can  a  married 
woman  contract  to  pay  a  retainer  fee  in  an 
action  against  her  husband,  even  when  it 
may  eventually  Include  a  suit  for  alimony? 
It  is  claimed  that  respondent  ought  to  have 
informed  the  appellant  that  the  court  would 
allow  her  her  counsel  fee  and  require  the 
husband  to  pay  it  The  right  to  counsel  fee 
is  not  absolute  right,  and  was  a  matter  to  be 
determined  by  the  wise  discretion  of  the  cir- 
cuit judge.  It  was  in  the  discretion  of  the 
circuit  judge  to  allow  counsel  fees,  and  she 
had  a  perfect  right  to  anticipate  the  possi- 
bility of  this  expense  by  contracting  on  her 
own  responsibility.  It  is  said  that  it  will 
encourage  litigation  to  allow  a  wife  to  con- 
tract for  counsel  fees  in  advance.  That  is 
not  the  theory.  Counsel  fees  and  expenses 
are  allowed  in  order  that  needed  litigation 
may  not  be  suppressed.  The  wife  must  con- 
tract in  any  event.  The  counsel  fees  are 
allowed  to  her,  and  not  to  her  attorney. 
Am.  &  Eng.  Bncy.  of  Law,  vol.  2,  p.  113.  "In 
addition  to  the  sum  allowed  the  wife  for  her 
maintenance  and  support  during  the  penden- 
cy of  the  suit,  which  alone,  strictly  speak- 
ing, is  alimony,  it  is  usual  to  allow  her  a 
sum  to  defray  the  expenses  of  the  suit  and 
to  employ  counsel,  sometimes  mistakenly 
called  alimony."  She  must,  of  necessity,  make 
the  contract,  and  if  it  is  a  reasonable  and 
fair  contract  she  is  bound.  Appellant  thinks 
his  honor's  expression  as  to  the  right  of  a 
wife  to  contract  was  too  broad.  The  ques- 
tion is.  Did  she  have  thb  right  to  make  this 
contract?  We  have  seen  that  she  has  the 
right 

[6]  5.  Was  any  service  rendered  by  the 
respondent? 

This  court  cannot  say  that  the  respondent 


rendered' no  service.  He  certainly  seems  to 
have  started  to  work  vigorously  and  contin- 
ued to  work  until  his  client  directed  him  to 
discontinue.  It  is  undisputed  that  an  amica- 
ble adjustment,  that  was  not  arrived  at  for 
several  months,  was  made  in  a  comparative- 
ly short  time  after  his  efforts  began,  while 
the  claim  was  still  in  his  hands,  and  with- 
out notice  to  him  until  after  the  settlement 
was  made.  Respondent  was  entitled  to  his 
fee. 

Appellant  reduces  the  questions  to  12. 
The  foregoing  covers  all  that  legitimately 
arise. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  be  affirmed. 

WOODS,  HYDRICK,  and  WATTS,  JJ., 
concur. 


(94  S.  C.  281) 

ROUNTREE  v.  INGLE  et  aL 

(Supreme  Court  of  South  Carolina.     Appil  2» 

1913.) 

1.  LOTTEBnCS    (S    15*)>-PBIZX    SOHSICES— Iixx- 
GALITT. 

A  merchant,  who  delivers  to  buyers  of 
goods  numbered  tickets  for  the  drawing  of  a 
prize,  maintains  a  lottery  within  Cr.  Code  1912, 
|§  259,  260,  and  a  customer  procuring  a  ticket 
is  in  pari  delicto  with  the  merchant  and  can- 
not invoke  the  aid  of  the  courts  in  the  enforce- 
ment of  any  daim  depending  on  IL 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent.  Dig.  S  1^;    Dec.  Dig.  S  15.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  5,  pp.  4245-4252;   voL  8,  pp.  7710-7711.1 

2.  Lotteries  (|  15*)--Rioht8  of  Pasties. 

One  who  obtains  a  lottery  ticket  from  a 
merchant,  who  maintains  a  lottery,  may  not 
recover  the  prize  awarded  to  the  ticket  and  ob- 
tained by  a  third  person  who  acquired  the  tick- 
et by  unfair  means,  and  who  obtained  the  prize 
under  the  false  pretense  that  she  had  received 
the  ticket  from  the  merchant,  because  the 
transaction  is  contrary  to  public  policy. 

[Ed.  Note.— For  other  cases,  see  Lotteries^ 
Cent  Dig.  S  16;  Dec.  Dig.  j  15.*1 

3.  CoNTBAOTs    (S    138*)— Iixboalitt  — En- 
forcement. 

An  independent  contract,  not  forbidden  by 
law,  but  relating  to  the  proceeds  of  an  illegal 
contract,  is  enforceable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |§  681-700;   Dec.  Dig.  S  138.*1 

4.   LOTTEBIES    (I   15*)— ILLEOALITT— EnFOBOE- 
MENT. 

Where  a  customer  of  a  merchant,  who 
maintained  a  lottery,  obtained  from  him  a 
ticket  which  drew  a  prize,  but  a  third  person 
obtained  the  ticket  by  unfair  means  and  the 
prize  by  false  pretenses,  the  customer  could 
not  recover  the  prize  from  the  third  person  on 
the  theory  of  any  independent  contractual  daim 
beyond  the  illegal  lottery  drawing. 

[Ed.  Note. — For  other  cases,  see  Lotteries, 
Cent  Dig.  |  16;    Dec.  Dig.  §  16.*] 

Appeal  from  Ck)mmon  Pleas  Clrcnit  Court 
of  Union  County;  Thos.  S.  Sease,  Judge. 

Action  by  T.  J.  Rountree  against  Ardella 
Ingle  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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John  K.  Hamblin,  of  Union,  for  appellants. 
J.  A.  Sawyer,  of  Union,  for  respondent 

WOODS,  J.  Some  time  in  1911,  Bailey 
Furniture  &  Lumber  Company,  of  the  dty  of 
Union,  iflsued  the  fbllowlng  printed  circular: 
"An  elegant  range  free.  In  order  to  adrertise 
their  high  grade  stoves  and  ranges  the'  Ores- 
ent  Stove  Worics  of  Evansville,  Ind.,  are 
furnishing  us  this  $65.00  range  free  to  give 
away  to  our  customers.  It  will  not  cost  the 
one  who  gets  it  a  brownie.  •  •  •  Trade 
with  us  and  in  addition  to  getting  more  and 
better  goods  for  the  money,  we  give  you  a 
numbered  card  a  duplicate  of  which  is  placed 
in  a  box  from  which  a  number  will  be  drawn 
and  the  one  holding  the  corresponding  num- 
ber will  get  the  range,  which  will  be  given 
away  about  the  first  of  October.  Every  dol- 
lar you  spend  with  us  before  that  time  gets 
you  a  chance  at  the  range.  Hold  your  tickets 
and  watch  our  ad.  the  first  week  in  October 
and  see  who  gets  the  range.  It  may  be  you 
if  you  trade  with  the  Bailey  EHirniture  & 
Lumber  C>ou]pany,  the  home  furnishers  and 
home  builders,  Union,  S.  C.*'  A  cut  of  the 
range  was  attached  to  the  circular. 

The  card  numbered  1616  was  drawn  from 
the  box,  and,  upon  that  card  being  presented 
by  the  defendant  Ardella  Ingle,  the  range 
was  delivered  to  her.  The  plaintiff,  T.  J. 
Rountree,  then  brought  this  action  in  a  mag- 
istrate's court  to  recover  the  range  from  the 
oefendant.  At  the  trial  he  offered  testimony 
in  substance  as  follows:  Plaintiff  made  a 
purchase  from  Bailey  Furniture  &  Lumber 
Company  and  received  cards  numbered  from 
1604  to  1639 ;  in  consequence  of  hearing  that 
1660  was  the  number  of  the  card  drawn,  he 
dropped  all  of  his  cards  in  the  yard;  when 
he  found  out  that  the  card  drawing  the 
range  was  1616,  which  he  had  held,  he  tried 
to  find  it  among  those  thrown  out  but  failed. 
On  the  part  of  the  defendant  Ardella  Ingle, 
the  testimony  was  to  the  effect  that  she  had 
acquired  the  card  1616  among  others  given 
her  when  she  made  a  purchase  at  the  store 
of  Bailey  Furniture  &  Lumber  Company. 
The  magistrate  held,  as  matters  of  fact,  that 
the  plaintiff  originally  held  the  card;  that 
it  was  among  those  which  he  dropped  in 
his  yard;  and  that  some  one  had  found  it 
there  and  had  given  it  to  the  defendant  Ar- 
della Ingle;  and  he  adjudged  the  range  to 
be  the  property  of  the  plaintiff.  The  defend- 
ant, on  appeal  to  the  circuit  court,  contended 
that,  even  if  the  facts  be  as  found  by  the 
magistrate,  yet  the  plaintiff  could  have  no 
relief,  because  his  entire  claim  was  founded 
on  a  lottery  drawing,  and  that  the  court,  in 
accordance  with  the  well-established  policy 
of  the  law  in  such  cases,  would  give  no  relief 
but  leave  the  parties  where  it  found  them. 
The  drcult  Judge  held  otherwise  and  afl^rmed 
the  judgment  of  the  magistrate. 

[1]  There  can  be  no  doubt  that  the  scheme 
under  wliich  the  winning  card  was  drawn 
was  a  lottery.    On  this  point  the  authorities 


seem  to  be  unanimous.  26  Cyc.  1637;  14 
Am.  &  Eng.  Enc.  602,  and  cases  cited.  Oar 
statute  makes  not  only  the  promoter  of  a 
lottery  but  the  adventurers  in  it  liable  to 
indictment.  Criminal  Code  of  1912,  ||  259, 
260.  Under  these  sections,  the  purchaser  of 
a  lottery  ticket  is  in  pari  delicto  with  the 
seller.  The  purdiase  being  a  criminal  act, 
the  purchaser  can  base  no  legal  claim  there- 
on for  the  money  paid  to  the  seller  or  to  the 
prize  allotted  to  his  ticket.  Indeed,  his  whole 
transaction  Is  without  the  pale  of  the  law, 
and  he  cannot  invoke  the  aid  of  the  courts 
in  enforcement  of  any  claim  depending  on 
it  The  purchaser  of  a  lottery  ticket  in  this 
state  is  therefore  In  a  different  plight  from 
one  who  loses  money  in  gambling  or  dealing 
in  cotton  futurte,  who  may  recover  the 
amount  paid  out  dvll  Code  of  1912,  || 
r{417-^23.  The  plaintiff  in  the  present  case 
having  acquired  his  ticket  in  violation  of 
the  statute  which  made  the  acquisition  of  it 
crim^al,  it  follows  that  his  claim  does  not 
fall  under  cases  like  Martin  v.  Richardson, 
94  Ky.  183,  21  S.  W.  1039,  19  L.  R  A.  692, 
42  Am.  St  Rep.  353,  and  Becker  v.  Wilcox, 
81  Neb.  476,  116  N.  W.  160,  16  L.  R.  A.  (N.  S.) 
571,  129  Am.  St  Rep.  690,  decided  on  the 
ground  that  the  purchaser  was  not  guilty  of 
any  criminal  act;  the  statute  against  lot- 
teries being  enacted  for  his  protection  against 
those  who  conduct  them. 

[2]  Nor  will  it  aid  the  plaintiff  that  the 
magistrate  and  circuit  judge  found  that  the 
defendant  acquired  the  winning  ticket  by  un- 
fair means  and  presented  it  and  obtained 
the  prize  offered  under  the  false  pretense  that 
she  had  received  it  from  the  merchant  who 
gave  them  out  The  principle  thus  stated  by 
Ix)rd  Mansfield  in  Holman  v.  Johnson,  1  Cow- 
per,  343,  is  universally  recognized:  "The  ob- 
jection that  a  contract  is  immoral  or  illegal, 
as  between  the  plaintiff  and  the  defendant, 
sounds  at  all  times  very  ill  in  the  mouth 
of  the  defendant  It  is  not  for  his  sake,  how- 
ever, that  the  objection  is  ever  allowed;  but 
it  is  founded  in  general  principles  of  policy 
which  the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice,  as  between  him 
and  the  plaintiff,  by  accident,  if  I  may  say 
so.  The  principle  of  public  policy  is  this: 
Ex  dolo  malo  non  oritur  actio.  No  court  will 
lend  its  aid  to  a  man  who  founds  his  cause 
upon  an  Immoral  or  illegal  act  If,  from  the 
plaintiff's  own  stating  or  otherwise,  the  cause 
of  action  appears  to  arise  ex  turpe  causa, 
or  the  transgression  of  a  positive  law  of  this 
country,  there  the  court  says  he  has  no  right 
to  be  assisted.  It  is  upon  that  ground  the 
court  goes ;  not  for  the  sake  of  the  defend- 
ant, but  because  they  will  not  aid  the  plain- 
tiff. So,  if  the  plaintiff  and  the  defendant 
were  to  change  places,  and  the  defendant 
was  to  bring  his  action  against  the  plaintiff, 
the  latter  would  then  have  the  advantage 
of  it  for,  where  both  are  equally  in  fault 
potior  est  conditio  defendentis."  The  au- 
thorities in  this  state  are  full  to  the  ^liect 
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that,  where  a  plaintiff  comes  into  court  on 
a  claim  which  has  no  other  support  than  a 
contract  forbidden  by  law,  he  cannot  recover. 
McConnell  v.  Kitchens,  20  S.  0.  430,  47  Am. 
Rep.  845. 

[3]  The  ultimate  question,  then,  is  whether 
the  plaintiff  has  any  basis  for  his  claim  be- 
yond the  lottery  drawing  for  the  principle  Is 
well  settled  that  where  there  has  been  an- 
other and  independent  contract,  not  forbid- 
den by  law,  even  though  it  be  with  respect 
to  the  proceeds  of  an  Illegal  contract,  the 
Independent  contract  Is  enforceable^  The 
case  of  Owen  v.  Davis,  1  Bailey,  816,  is  an 
example  of  an  independent  contract  of  this 
nature.  There  the  plaintiff  and  the  defend- 
ant had  won  at  cards  from  one  Murray  who 
gave  his  note  to  the  defendant  for  the 
amount  The  defendant  collected  a  part  of 
the  note,  and  the  action  was  to  recover  plaln- 
tiflTs  share  of  the  amount  collected,  which 
the  defendant  refused  to  turn  over.  The 
court  heldf  In  effect,  that  the  action  did  not 
depend  on  any  right  to  collect  a  gambling 
debt  or  to  enforce  a  gambling  contract,  but 
that  the  contract  of  the  defendant  to  hold 
tbe  note  and  the  proceeds  for  himself  and 
the  plaintiff  was  entirely  separate,  and  that, 
Murray  having  chosen  to  pay  the  debt,  the 
defendant  was  bound  to  pay  the  plaintiff 
his  share.  This  was  on  the  principle  that  it 
was  not  necessary  to  plalntifTs  recovery  to 
allege  or  prove  the  gambling  transaction,  but 
only  that  the  defendant  had  received  a  note 
from  Murray  for  himself  and  as  trustee  for 
the  plaintiff,  and  had  collected  money  there- 
on. In  the  decision  the  court  applied  the 
long-settled  test  of  recovery,  namely,  whether 
there  is  a  legal  obligation  in  favor  of  the 
plaintiff  against  the  defendant,  separate  from 
the  illegal  transaction  and  requiring  no  aid 
from  it.  Owen  v.  Davis,  supra;  Andersons 
V.  Moncrieff,  3  Desaus.  124;  Tate  v.  Pegues, 
28  S.  G.  463,  6  S.  E.  298 ;  Packard  v.  Byrd, 
73  S.  C.  1,  51  S.  B.  678,  6  L.  R.  A  (N.  S.) 
547 ;  Union  Paa  Ry.  Co.  v.  Durant,  95  U.  S. 
576,  24  L.  Ed.  391;  9  Cyc.  556,  557,  558; 
Lemon  v.  Grosskopf,  22  Wis.  447,  99  Am.  Dec. 
58,  and  note. 

[4]  The  plaintiff's  case  must  fftll  under  this 
test  He  alleges  title  and  right  of  possession 
to  a  range  in  the  x)ossession  of  the  defendant 
Ardella  Ingle.  The  defendant  denies  his  tiUe 
and  sets  up  an  adverse  title  in  herself.  There 
was  no  Independent  contract  between  the 
plaintiff  and  the  defendant  that  the  plaintiff 
should  have  the  range,  or  that  the  defendant 
would  accept  it  or  hold  it  for  him  as  his 
agent  His  claim  has  for  its  sole  founda- 
tion a  title  alleged  to  have  been  acquired  by 
reason  of  the  fact  that  he  held,  in  violation 
of  the  laws  of  the  state,  tbe  winning  card  in 
a  lottery  contest,  and  that  the  range  was 
drawn  as  the  prize,  in  violation  of  tbe  laws 
of  the  state.  There  Is  no  Independent  or  col- 
lateral contract  of  any  kind  upon  which  the 
plaintiff  can  depend.     Using  an  extreme  il- 


lustration: If  after  the  drawing,  and  before 
the  delivery  to  the  plaintiff  by  the  merchant, 
the  range  had  been  stolen  from  the  store,  the 
plaintiff  could  not  have  recovered  from  the 
thief,  because  he  would  have  had  no  basis 
of  claim,  except  a  lottery  card  and  a  lottery 
drawing,  both  denounced  by  the  statute  law 
of  the  state. 
Reversed. 

GARY,  O.  J.,  and  HYDRIGK,  WATTS,  and 
FRASEB^  J  J.,  concur. 


(M  8.  O.  S16) 


SALLEY  V.  COX. 


(Supreme  Court  of  South  Carolina.    April  1, 

1913.) 

1.  Landlobd  and  Tenant   (|  326*)'-<;bop- 
piNG  CoNTBACT— Abandonment. 

When  a  cropper  volantarily  abandons  a 
crop  without  fault  on  the  part  of  the  landown- 
er, he  forfeits  all  interest  therein,  though  the 
rule  would  be  otherwise  if  the  abandonment 
was  due  to  misfortune  or  other  just  cause. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  1367-1378;  Dec  Dig. 
$  326.*] 


2.   TBIAL  (|§  257,259«>— INSTBUCTION&-WBIT- 

tbn  Requests. 

Requests  to  charge  must  be  presented  In 
writing,  and  before  the  argument  begins. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  642<645,  648-660;    Dec  Dig.  {§  257, 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Frank  B.  Gary, 
Judge. 

•To  be  officially  reported." 

Action  by  B.  M.  Salley  against  H.  L.  Cox. 
From  a  judgment  for  plaintifP,  defendant 
appeals.    Reversed. 

Eklwin  J.  Blank,  of  Charleston,  for  appel- 
lant F.  F.  Hemdon,  of  Charleston,  for  re- 
spondent. 

HYDRICK,  J.  Plaintiff  brought  this  ac- 
tion to  recover  the  value  of  his  share  of  a 
cotton  crop  raised  on  defendant's  land,  and 
also  the  value  of  certain  small  crops,  which 
belonged  to  him  Individually.  He  alleged 
that  defendant  compelled  him  to  leave  his 
place  in  August,  and  refused  to  allow  him  to 
gather  the  crops,  and  that  defendant  had 
gathered  and  appropriated  them  to  his  own 
use.  Defendant  denied  that  he  had  compel- 
led plaintiff  to  leave,  and  alleged  that,  hav- 
ing violated  the  terms  of  the  contract,  plain- 
tiff abandoned  the  crop  and  left,  and  he 
was  put  to  the  expense  of  raising  and  har- 
vesting it,  and,  after  deducting  said  expense 
and  plaintiff's  Indebtedness  to  him,  there 
was  nothing  left  of  plaintifTs  share. 

There  was  sharp  conflict  in  the  testimony 
as  to  whose  fault  caused  the  breach  of  the 
contract.  Defendant's  attorney  requested  the 
court  to  charge:  "It  is  incumbent  upon  the 
plaintiff  to  show  by  preponderance  of  evi- 


*For  other  ctts«8  see  same  toplo  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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dence  that  he  executed  his  part  of  the  agree- 
ment as  alleged  in  the  complaint ;  and  if  he 
has  failed  to  do  so,  or  did  not  carry  out  and 
execute  his  part  of  the  agreement,  or  vol- 
untarily abandoned  said  crop,  you  must  find 
for  defendant"  The  court  declined  to  charge 
this  request,  but  charged,  in  response  there- 
to, as  follows:  "If  the  plaintiff  had  a  con- 
tract with  the  defendant  and  abandoned  the 
crop  and  made  it  necessary  for  the  defendant 
to  gather  it,  the  defendant  would  be  allow- 
ed to  charge  whatever  it  cost  him  to  gather 
the  crop.  I  will  go  to  that  extent  and  charge 
you  that" 

[1]  We  think  his  honor  erred  in  so  charg- 
ing; for,  in  the  connection  in  which  it  was 
given,  the  instruction  necessarily  implied 
that,  even  though  plaintiff  voluntarily  aban- 
doned the  crop,  he  would  be  entitled  to  share 
in  the  surplus,  after  payment  of  all  expenses 
of  gathering  it  When  a  cropper  voluntarily 
abandons  a  crop,  without  fault  on  the  part 
of  the  landowner,  he  forfeits  all  interest 
therein.  12  Cyc.  981.  A  moments  reflection, 
in  which  the  situation  of  the  parties  to  such 
a  contract  is  considered  at  its  various  stag- 
es, from  the  making  to  the  completion  there- 
of, will  show  that  the  rule  announced  by 
the  circuit  court  might  work  great  injustice 
to  the  landowner.  Suppose,  for  instance,  the 
cropper  voluntarily  abandons  his  crop  and 
contract  in  the  early  spring,  just  after  it  is 
planted;  under  this  ruling,  the  landowner 
would  be  compelled  either  to  lose  the  fertil- 
izer and  seed  which  had  been  put  into  the 
ground,  and,  perhaps,  also  the  use  of  his 
land  and  the  stock  and  implements  which 
he  had  procured  and  set  apart  for  the  use 
of  the  cropper,  or  employ  other  help  and 
carry  the  crop  to  completion.  Yet,  if  he  did 
the  latter,  he  would  have  to  share  the  profits 
with  the  cropper  whose  abandonment  of  his 
crop  and  breach  of  his  contract  were  with- 
out cause  or  excuse.  A  different  rule  would 
apply,  if  the  abandonment  was  due  to  his 
misfortune  or  to  some  just  cause ;  but  where 
it  is  done  voluntarily  and  without  reasonable 
caiase  or  excuse,  the  cropper  is  certainly  not 
entitled  to  share  in  the  crop  so  abandoned. 

It  is  but  fair  to  the  learned  judge  to  say 
that  the  request  above  quoted  was  Improper- 
ly presented,  in  that  it  was  done  orally,  and 
in  the  midst  of  the  charge,  and  therefore  he 
had  no  opportunity  whatever  to  consider  it 
Under  the  circumstances,  he  would  have  been 
fully  justified  in  refusing  to  consider  it  at 
all. 

r2]  The  rule  of  court  requires  that  re- 
quests to  charge  must  be  presented  in  writ- 
ing, and  before  the  argument  begins.  This 
was  intended  to  give  the  trial  judge  oppor- 
tunity to  consider  them  during  the  argument 
to  the  jury.  The  rule  also  provides  that,  at 
the  close  of  the  argument,  such  additional 
requests  as  have  been  suggested  by  the  course 
of  the  argument  may  be  presented;  and  it 
would  be  proper  for  counsel,  at  the  close 


of  the  charge,  to  present  such  additional  re- 
quests as  have  been  suggested  by  the  charge, 
and  that  it  is  the  proper  time  to  call  the 
attention  of  the  court  to  errors  or  omissions 
in  the  charge  which  counsel  reasonably  sup- 
pose are  due  to  inadvertence,  oversight*  and 
perhaps  other  causes.  But  the  circumstances 
would  be  rare,  indeed,  which  would  warrant 
counsel  in  interrupting  the  judge,  while  he 
is  charging  the  jury  for  such  purpose. 
Reversed. 

GARY,  O.  J^  and  WATTS  and  FRASBR, 
JJ.,  concur. 

WOODS,  J.  (dissenting).  The  plaintUT,  a 
share  cropper  on  the  land  of  the  defendant 
in  1910,  brought  this  action,  alleging  that 
about  the  17th  of  August  the  defendant  or- 
dered him  to  leave  the  place  and  afterwards 
appropriated  the  entire  crop  to  his  own  use. 
a%e  defendant  alleged:  (1)  'TThat  plaintiff 
secretly  disposed  of  a  part  of  the  crop,  and 
after  being  warned  by  the  defendant  not  to 
repeat  the  performance,  plaintiff  abandoned 
said  crop  and  disappeared  without  attend- 
ing to  the  duties  he  assumed  by  agreement, 
and  that  defendant  was  put  to  the  expense 
of  raising  and  harvesting  the  crop  ;**  and  (2) 
"that  after  deducting  the  costs  and  expenses 
of  making  and  harvesting  said  crop,  and  the 
indebtedness  of  plaintiff  to  defendant,  there 
was  no  profit  to  be  divided,  but,  to  the  con- 
trary, defendant  sustained  a  loss."  On  the 
issues  thus  made  the  plaintiff  recovered  judg- 
ment for  $200,  from  which  the  defendant  ap- 
peals. 

The  question  of  the  rights  of  landowners 
and  their  croppers  in  their  dealings  with 
each  other  is  interesting  and  important,  be- 
cause a  large  part  of  the  lands  of  the  state 
are  cultivated  under  contracts  like  the  con- 
tract here  involved. 

According  to  the  plaintiff's  testimony,  the 
agreement  was  that  the  defendant  should 
furnish  the  land,  the  fertilizer,  and  live 
stock,  that  the  plaintiff  should  cultivate  and 
gather  the  crop,  and  that  the  crop  should 
be  equally  divided.  The  only  difference  be- 
tween the  parties  as  to  the  contract  was 
that  the  defendant  testified  that  the  plain- 
tiff, in  addition  to  cultivating  and  gathering 
the  crop,  was  to  pay  $5  an  acre  rent  Tak- 
ing the  view  of  the  contract  most  favorable 
to  the  appellant,  it  was  a  contract  for  the 
payment  of  wages  in  the  form  of  a  share 
of  the  crop;  the  plaintiff  sustaining  the  re- 
lation to  the  defendant  of  a  laborer  for  hire. 
The  plaintiff  had  no  right  of  property  in 
the  crop  until  it  should  be  divided,  and 
therefore  could  not  maintain  an  action  to 
recover  his  specific  share  before  division,  but 
did  have  the  right  to  sue  for  'breach  of  the 
defendant's  contract  to  make  a  fair  division 
and  turn  over  his  share  of  the  crop.  Huff 
V.  Watkins,  15  S.  C.  82,  40  Am.  Rep.  680; 
Carpenter  v.  Strickland,  20  S.  01  1 ;  lioveless 


S.G.) 


SALLEX  V.  COX 


985 


V.  Gilliam,  70  S.  O.  891,  50  S.  EL  9.  The  ac- 
tion was  therefore  properly  brought;  and 
as  the  circuit  judge  charged,  it  necessarily 
involved  an  accounting  between  the  plaintiflP 
and  the  defendant  as  to  their  transactions 
under  the  contract 

The  point  mainly  relied  on  to.  support  the 
appeal  Is  the  refusal  of  the  circuit  Judge  to 
charge  the  following  request:  "It  is  incum- 
bent upon  the  plaintiff  to  show  by  prepon- 
derance of  evidence  that  he  executed  his  part 
of  agreement  as  alleged  in  the  complaint; 
and  if  he  failed  to  do  so,  or  did  not  carry 
out  and  execute  his  part  of  agreement,  or 
voluntarily  abandoned  said  crop,  they  must 
find  for  defendant"  After  refusing  the  re- 
quest, the  circuit  Judge  said  to  the  Jury: 
"If  the  plaintiff  had  a  contract  with  the  de- 
fendant and  abandoned  the  crop  and  made 
it  necessary  for  the  defendant  to  gather  It, 
the  defendant  would  be  allowed  to  charge 
whatever  it  cost  him  to  gather  the  crop.  I 
will  go  to  that  extent  and  charge  you  that; 
but,  as  I  say,  these  are  matters  of  everyday 
occurrence  that  are  peculiarly  within  your 
power  to  Judge  of.  You  are  called  upon  to 
do  Justice  between  man  and  man,  and  you 
do  that  and  find  a  verdict  accordingly." 

The  charge,  I  think,  is  well  supported  by 
both  reason  and  authority.  It  is  no  doubt 
true  that  if  a  share  cropper  abandon  the 
crop,  or  so  behave  as  to  incur  a  Just  dis- 
charge by  the  landlord,  at  the  beginning  of 
the  crop  year,  the  breach  may  be  so  complete 
as  to  warrant  the  landowner  in  rescinding, 
and  declaring  the  contract  and  the  cropper's 
rights  under  it  at  an  end.  But,  on  the  oth- 
er hand,  if  the  crop  be  so  advanced  by  the 
labor  of  the  share  cropper  that  his  labor 
has  been  of  material  value  to  the  landlord, 
the  cropper  does  not  forfeit  all  his  share  of 
the  crop,  but  must  submit  to  such  deduc- 
tion from  his  share  as  will  compensate  the 
landlord  for  the  injury  inflicted  by  his  breach. 
So,  on  the  other  side,  If  the  landlord  with- 
out good  reason  refuse  to  furnish  any  land 
or  fertilizer,  and  thus  entirely  defeat  the 
cropper's  right  to  cultivate  the  land  under 
the  contract,  he  oolild  recover  of  the  land- 
owner one-half  of  the  crop  reasonably  ex- 
pected less  any  amount  the  laborer  earned, 
or  by  reasonable  efforts  might  have  earned, 
during  the  crop  year;  and  If  the  landlord 
should  partially  fail  in  his  contract,  but  not 
to  such  degree  as  to  warrant  the  laborer  in 
considering  It  entirely  breached,  the  laborer 
could  not  abandon  the  enterprise,  but  would 
have  to  proceed  with  his  work,  and  recover 
from  the  landowner  such  damages  as  he 
had  suffered  from  the  partial  breach.  In  any 
such  case,  it  Is  always  a  question  of  fact  for 
the  Jury  to  decide  whether  under  the  evi- 
dence a  breach  of  the  contract  should  be  re- 
garded final  and  complete.  Justifying  the 
other  party  in  treating  the  contract  and  his 
obligation  under  it  at  an  end,  or  only  such 
nartial  breach  as  to  require  that  the  party 
in  default  suffer  an  abatement  from  the  con- 


sideration he  was  to  receive  measured  by 
the  damage  caused  by  the  breach.  This 
principle  is  stated  and  applied  in  Gray  V. 
Handkinson,  1  Bay,  278;  Martin  v.  Sea- 
board Air  Line  Railway  Ck).,  70  S.  O.  8^  48 
S.  E.  616;  Godfrey  v.  Burton  Lumber  Co., 
88  S.  a  132,  70  S.  E.  396. 

The  rule  has  been  applied  as  the  Just  one 
In  contracts  between  planters  and  overseers. 
As  is  well  known,  in  former  times  overseers 
were  usually  employed  for  the  entire  year 
at  a  salary  fixed  for  the  entire  year's  serv- 
ice. The  overseer's  continuous  service,  like 
a  share  cropper's,  was  important  from  the 
beginning  to  the  end  of  the  crop  year;  and 
his  abandonment  of  the  crop  or  misbehavior 
rendering  his  discharge  necessary,  like  that 
of  a  share  cropper,  often  subjected  the  land- 
owner to  inconvenience  and  loss.  In  legal 
contemplation,  the  overseer's  contract  and 
that  of  the  share  cropper  stand  on  the  same 
footing,  except  that  the  overseer's  wages 
were  generally  to  be  paid  in  money,  while 
the  share  cropper  gets  as  wages  a  part  of 
the  crop. 

In  Byrd  v.  Boyd,  4  McCord,  246,  17  Am. 
Dec  740,  after  much  consideration  the  court 
laid  down  a  rule,  the  Justice  of  which  is 
made  manifest  by  the  opinion  of  the  court 
In  that  case  the  overseer  was  discharged  for 
using  abusive  language  to  his  employer's 
daughter.  Judge  Huger  charged  the  Jury 
that,  the  contract  b^ng  for  the  entire  year, 
if  the  plaintiff  liad  been  properly  turned 
away  he  ought  to  recover  nothing,  but  if  he 
had  been  turned  off  improperly  he  ought  to 
recover  the  whole  amount.  The  reasoning 
of  Judge  Johnson,  in  holding  that,  even  if 
properly  discharged,  the  overseer  was  en- 
titled to  recover  for  his  services  so  far  as 
they  were  beneficial  to  the  landowner,  is  so 
clear  and  convincing,  and  so  fully  vindicates 
the  charge  of  the  circuit  Judge  in  the  pres- 
ent case^  that  we  quote  from  it  at  length: 
"The  only  ground  to  be  considered  in  this 
case  is  the  supposed  misdirection  of  the  pre- 
siding Judge  in  charging  the  Jury  that  they 
were  not  at  liberty  under  any  circumstances 
to  apportion  the  compensation  of  the  plain- 
tiff to  the  services  actually  rendere<1,  and 
that  they  were  bound  to  allow  him  the  stip- 
ulated wages  for  the  year  or  nothing. 
•  ♦  •  The  relation  of  employer  and  over- 
seer is  one  which  the  state  of  the  country 
renders  almost  indispensably  necessary  to 
every  planter,  and  collisions  do  and  necea- 
sarily  must  arise,  and  it  is  fit  that  there 
should  be  some  settled  rule  on  the  subject 
When  the  employer  wantonly  and  without 
cause  turns  off  his  overseer,  at  a  season  of 
the  year  when  it  would  be  impracticable  to 
get  employment  elsewhere,  and  his  time  Is 
wholly  lost,  I  should  feel  no  hesitation  in 
enforcing  the  rule  rigidly,  not  only  as  pun- 
ishment but  as  a  Just  remuneration  to  thff 
overseer;  and  so  when  the  overseer  abandons 
the  employer  without  cause,  or  by  his  neglect 
infiicts  a  loss  on  him  commensurate  with  the 
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services  wliich  he  has  performed,  he  clearly 
deserves  no  compensation.  There  is,  however, 
a  third  class  of  cases  for  which  it  is  neces- 
sary to  provide,  and  which  are  perhaps  of 
the  most  common  occurrence.  They  are  those 
where  the  employer  reaps  the  full  benefit  of 
the  services  which  have  been  rendered,  but 
some  circumstance  occurs  which  renders  his 
discharging  the  overseer  necessary  and  Jus- 
tifiable, and  that  perhaps  not  immediate- 
ly connected  with  the  contract,  as  in  the 
present  case.  It  happens  frequently,  too, 
that  it  becomes  a  question  of  great  difi^culty 
to  ascertain  with  whom  the  wrong  first 
commenced.  I  cannot  reconcile  It  to  my  no- 
tions of  natural  justice  that  the  overseer 
should  not  recover  a  compensation  for  the 
services,  so  far  as  they  were  directed,  and 
which  have  been  beneficial  to  the  employer. 
And  I  am  unable  to  discover  any  evil  which 
is  likely  to  result  from  submitting  such  a 
matter  to  the  sound  discretion  of  a  jury  of 
the  country.  As  a  matter  of  expediency  I 
should  be  disposed  to  establish  it  as  a  rule. 
This  conclusion  is  supported  by  the  principle 
of  the  exception  before  noticed,  and  by  the 
common  case  In  which  a  party  is  permitted 
to  prove  by  way  of  defense  that  owing  to 
some  defect  In  the  execution  of  the  work  and 
labor  done  and  performed,  the  thing  is  not 
worth  so  much  as  was  stipulated  for;  and 
the  still  more  comprehensive  principle  that  a 
partial  failure  of  consideration  is  a  good 
ground  of  defense.  Gases  of  this  description 
are  of  very  frequent  occurrence,  and  although 
this  question  has  never  been  judicially  de- 
termined, it  may  be  clearly  collected  from 
them  that  the  prevailing  opinion  is  favor- 
able to  an  apportionment  In  some  cases 
the  Jury  have  found  the  entire  sum,  but  in 
most  they  have  apportioned  it  when  the  cir- 
cumstances Justified  it" 

Again  in  McClure  v.  Pyatt,  4  McCord,  26, 
the  court  said:  "In  the  case  of  Boyd  v.  Byrd, 
decided  at  the  last  sitting  in  Columbia,  which 
was  an  action  by  an  overseer  against  his 
employer,  the  court  determined  after  great 
deliberation  that  although  the  contract  was 
to  pay  a  gross  sum  for  the  year's  services, 
the  Jury  mlRht,  when  the  parties  had  differed 
and  separated  before  the  end  of  the  year, 
apportion  the  damages  to  the  services  ac- 
tually rendered,  if  upon  a  view  of  all  the 
circumstances  that  course  was  best  calculat- 
ed to  effect  substantial  Justice  between  them, 
and  that  case  is  referred  to  for  the  doctrine 
of  law  on  the  subject." 

The  authority  of  these  cases  was  recogniz- 
ed in  Eaken  v.  Harrison,  4  McCord,  249,  and 
Verner  v.  Sullivan,  26  S.  0.  327,  2  S.  E.  391. 

Apply  this  established  rule  to  the  present 
case.  When  the  plaintiff  was  discharged,  or 
abandoned  the  crop,  on  August  17th,  the 
oeason  of  cultivation  was  cr^er,  and  nothing 
remained  but  the  work  of  harvesting  and  pre- 
paring the  crop  for  market  The  loss  to  the 
defendant  could  not  have  been  so  complete 


as  to  warrant  him  in  declarlnf  a  complete 
forfeiture  of  all  the  fruit  of  plaintiff's  la- 
bor; but,  under  the  rule  above  stated,  it  was 
for  the  jury  to  say  what  compensation  the 
plaintiff  ought  to  have,  taking  into  consid- 
eration all  the  evidence  of  loss  resulting  to 
the  landowner  from  his  default  It  seems 
to  me  clear  that  the  Judgment  of  the  cir- 
cuit court  should  be  afi^rmed. 


(94  6.  C.  267) 

PRATER  et  al.  v.  PRATER  et  aL 

(Supreme  Court  of  South  Carolina.     April  6» 

1913.) 

1.  Wills  (§  66*)— Contbactb  to  Dbvisb— Peb- 
80NAL  Sebvicb  —  Death  ot  Pbomibsk  as 

DiSGHABOE. 

Where  testator  agreed  that  if  his  son  and 
his  wife  would  live  with  and  care  for  him  and 
afford  him  their  society  and  companionship,  the 
son's  society  being  an  essential  part  of  the  con- 
sideration, he  would  devise  to  them  all  his  prop- 
erty, the  contract  could  only  be  executed  by  the 
son  individually,  so  that  his  death  in  the  life- 
time of  the  testator  absolved  testator  from 
carrying  out  the  contract,  though  without  prej- 
udice to  the  right  of  the  son's  representatives  to 
recover  reasonable  compensation  for  his  services 
until  his  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  S§  173,  174;  Dec  Dig.  S  66.*] 

2.  Wills  (166*)— Contbaot  to  Dbvisb— Dib- 
ohabqe— waiveb  of  dischaboe. 

Where  testator's  agreement  that  if  his  son 
and  his  wife  would  live  with  and  care  for  him 
and  afford  him  their  society  and  companionship 
he  would  devise  to  them  all  his  property  was 
discharged  by  the  death  of  the  son  during  his 
lifetime,  testator  by  allowing  the  widow  to  con- 
tinue to  reside  with  him  and  care  for  him  from 
August,  1905,  to  January,  1906,  without  no- 
tice to  her  that  he  regarded  the  contract  broken 
by  the  death  of  the  son,  amounted  to  a  waiver 
of  his  right  to  declare  the  contract  at  an  end. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  173,  174;  Dec  Dig.  S  66.*] 

3.   WILL8  (f   66*)— CONTBACT  TO  DEVISB—PSB- 

BONAL  Service— Bbeach. 

Where  testator  agreed  with  his  son  and 
his  wife  to  devise  them  all  his  property  in  re- 
turn for  their  care  and  companionship,  and 
after  the  son's  death  waived  his  right  to  de- 
clare the  contract  at  an  end  because  of  such 
death,  where  his  general  conduct  towards  the 
son's  widow,  who  had  continued  to  render  such 
services,  was  not  so  objectionable  as  to  prevent 
her  remaining  with  him.  her  leaving  was  a 
breach  of  the  contract  on  her  part,  without  prej- 
udice to  her  right  to  recover  reasonable  compen- 
sation for  her  services  while  in  his  employ  until 
the  death  of  the  son. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Gent 
Dig.  §S  173,  174;  Dec.  DigTl  66.*] 

Appeal  from  Common  Pleas  drcuit  Court 
of  Saluda  County;  Geo.  E.  Prince,  Judge. 

•*To  be  officially  reported." 

Action  by  Mary  R.  Prater  and  others 
against  Dollle  E.  Prater  and  others.  Judg- 
ment for  defendants,  and  plaintiffis  appeaL 
Affirmed. 

The  following  Is  the  decree  of  the  trial 
court: 

"This  is  a  suit  in  equity  brought  by  the 

plaintiffs  to  compel  the  defendants,  Dollle 

i  E.  Prater,  individually,  and  James  M.  Pra- 

'  ter,  in  his  own  right  arjd  as  executor  of  the 
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last  will  of  M.  A.  Prater,  deceased,  to  spe- 
cifically perform  an  agreement  alleged  to 
have  been  made  between  tbe  said  M.  A 
Prater  and  the  plaintiff  Mary  R.  Prater 
and  her  husband,  Drayton  Prater,  now  de- 
ceased, wherein  and  whereby  It  was  agreed 
that  if  the  plaintiff,  Mary  R.  Prater,  and 
her  husband  would  come  and  live  with  the 
said  M.  A.  Prater  as  long  as  he  lived,  the 
said  M.  A  Prater  would  will  to  them  all 
of  his  property  at  his  death. 

"Briefly  stated,  the  complaint  alleges:  That 
on  the  23d  day  of  November,  1903,  and  prior 
thereto,  and  for  a  short  time  subsequent 
thereto,  the  plaintiff  Mary  R.  Prater  and  her 
husband,  Drayton  Prater,  were  living  in  the 
dty  of  Augusta,  Ga.,  engaged  in  a  prosper- 
ous business,  conducting  a  hotel,  or  board- 
ing house,  and  were  reasonably  contented 
with  their  lot  That  in  pursuance  of  a  letter 
written  by  M.  A.  Prater  to  Mary  R.  Prater, 
the  same  being  fully  hereinafter  set  out,  and 
relying  upon  the  promises  and  inducements 
therein  contained,  and  at  a  financial  and  per- 
sonal sacrifice,  the  plaintiff  Mary  R.  Prater 
and  her  husband,  Drayton  Prater,  broke  up 
their  home  and  business  in  the  city  of  Au- 
gusta and  went  and  lived  with  and  cared 
for  M.  A.  Prater  as  long  as  the  said  Drayton 
Prater  lived ;  and  that  the  plaintiff  Mary  R. 
Prater,  after  the  death  of  her  husband,  Dray- 
ton Prater,  continued  to  live  with  and  care 
for  the  said  M.  A.  Prater  until  forced  by 
him  to  leave  his  preiaises,  his  conduct  mak- 
ing it  impossible  for  her  to  continue  to  per- 
form her  part  of  the  contract.  That  the  said 
M.  A.  Prater  died  June  6,  1909,  failing  to 
carry  out  his  contract,  bequeathing  and  de- 
vising all  his  property  to  the  defendants 
herein.  That  Drayton  Prater  had  previously 
deceased  his  father,  the  said  M.  A.  Prater, 
dying  on  or  about  August ,  1905,  leav- 
ing as  his  heirs  at  law  his  widow,  the  plain- 
tiff, Mary  R.  Prater,  afid  his  children,  the 
other  plaintiff^  herein.  The  complaint  prays 
that  it  be  decreed  that  the  said  M.  A  Prater 
was  legally  bound  to  devise  and  bequeath 
his  property  to  the  plaintiffs  and  that  said 
contract  be  enforced,  the  defendants  being 
required  to  make  a  conveyance  of  all  the 
property  of  which  the  said  M.  A  Prater  died 
seised  and  possessed  to  these  plaintiffs  and 
account  to  them  for  all  rents  and  profits 
thereof  since  the  death  of  the  said  M.  A 
Prater,  and  all  moneys  and  personal  prop- 
erties received  by  them  from  said  estate. 
The  complaint  alleges  that  the  plaintiff  Mary 
R  Prater  and  her  husband,  Drayton  Prater, 
who  was  a  son  of  M.  A.  Prater,  were  in- 
duced to  break  up  their  home  and  business 
in  the  dty  of  Augusta,  state  of  Georgia,  and 
take  up  their  abode  at  the  residence  of  the 
said  M.  A  Prater  in  the  county  of  Saluda, 
state  of  South  Carolina,  to  stay  with  him 
as  long  as  the  said  M.  A.  Prater  should  live, 
in  order  that  the  said  M.  A.  Prater  might 
enjoy  the  companionship  and  sodety  of  the 


plaintiff  and  her  husband,  Drayton  Prater, 
as  well  as  might  recdve  their  care,  atten- 
tion, help,  and  services,  as  the  said  M.  A 
Prater  was  at  the  time  living  alone  and  was 
desirous  of  the  companionship,  society,  help, 
and  services  of  the  plaintiff  and  her  hus- 
band. And,  as  an  inducement  to  the  said 
Mary  R.  Prater  and  her  said  husband  to 
break  up  thdr  home  and  go  and  live  with 
him  and  give  him  their  companionship,  sod- 
ety, help,  and  services,  the  said  M.  A  Pra- 
ter promised  the  said  plaintiff  and  her  hus- 
band, and  obligated  himself  to  them,  to  de- 
vise and  bequeath  unto  them  absolutely  all 
his  estate,  real  and  personal,  at  his  death. 
It  is  further  alleged  that,  accepting  the  prop- 
osition made  to  them  by  her  father-in-law, 
M.  A  Prater,  the  plaintiff  Mary  R.  Prater 
and  her  husband,  Drayton  Prater,  did  re- 
move from  their  home  in  the  city  of  Augusta 
to  the  home  of  M.  A.  Prater  in  the  county 
of  Saluda,  S.  C,  and  did  give  him  the  bene- 
fit of  their  companionship,  society,  help,  and 
personal  services  as  long  as  Drayton  Prater 
lived. 

*'The  defendants  make  a  general  denial  and 
allege,  aflirmatively:  That  M.  A.  Prater  per- 
formed his  part  of  said  agreement,  and  that 
the  same  was  breached  by  the  plaintiff, 
Mary  R.  Prater.  That  the  alleged  contract 
was  made  with  the  view  of  a  personal  per- 
formance of  the  same  by  Drayton  Prater, 
which  could  be  performed  by  him  only,  and 
his  death  before  the  completion  of  said  con- 
tract, during  the  life  of  M.  A.  Prater,  dis- 
charged the  same  and  absolved  the  said  M. 
A.  Prater  from  carrying  out  its  provisions. 
They  plead  the  statute  of  frauds,  in  that  the 
agreement  was  not  in  writing  and  that  the 
same  was  not  to  be  performed  in  one  year; 
that  the  contract  was  for  the  sale  of  person- 
al property  for  more  than  $50  in  value. 

''The  plaintiffs  have  undertaken  to  sustain 
their  action  by  the  introduction  of  a  certain 
letter  alleged  to  have  been  written  by  the 
deceased,  M.  A.  Prater,  and,  as  upon  the  con- 
struction of  this  letter  the  proper  adjudica- 
tion of  this  case  will  so  largely  depend,  I 
deem  it  best  to  set  it  out  in  full,  as  follows, 
to  wit:  'Batesburg,  S.  C,  November  23, 1903. 
Mary,  my  dear  children  I  will  write  you  a 
letter  it  seems  that  you  and  Drayton  ar  not 
living  like  you  ought  to  now  take  a  fathers 
advice  get  together  and  live  write  Drayton 
wants  come  home  and  live  with  me  Blary 
I  have  tuck  the  notion  that  I  want  yon  to 
come  and  keep  house  for  me  and  will  give 
Dration  and  the  boys  a  one  horse  farm  free 
of  rent  I  think  you  ought  to  come  with  him 
to  take  care  of  the  property  when  I  am 
gone  if  you  and  will  come  and  tay  with 
me  as  long  as  1  live  I  will  all  of  my  proper- 
ty to  you  and  hjm  at  my  death  if  I  have 
no  bad  luck  I  will  leave  money  enough  to 
by  you  and  Draton  a  home  l^Iary  I  mean 
what  I  am  saying  if  you  wont  come  and 
stay  with  me  I   will  give  my  property  to 
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some  one  tliat  will  come  and  stay  with  me 
I  cant  stay  by  myself  I  rather  you  and  Dra- 
ton  to  have  my  property  than  anybody  e]a 
if  you  wont  come  you  will  lose  it  so  Mary 
I  think  you  will  do  best  to  come  yours  as 
ever,  M.  A.  Prater.  Mary  let  me  hear  from 
you  at  once/  It  la  undisputed  that  the 
above  letter  was  written  by  M.  A.  Prater 
and  delivered  to  his  son,  Drayton,  who,  it 
seems,  was  at  his  father's  house  at  the  time 
the  letter  was  written,  and  was  by  Drayton 
carried  to  Augusta,  Ga.,  and  there  delivered 
to  his  wife,  Mary  R.  Prater.  Soon  there- 
after the  plaintiff  Mary  R.  Prater  and  her 
husband,  Drayton  Prater,  abandoned  their 
boarding  house  business  in  the  dty  of  Augus- 
ta and  moved  over  to  the  home  of  M.  A. 
Prater  in  the  county  of  Saluda,  S.  O.,  and 
entered  upon  the  discharge  of  the  duties 
incident  to  keeping  house,  farming,  and  oth- 
erwise caring  for  M.  A.  Prater,  who  was  the 
father  of  Drayton  Prater,  giving  to  him  their 
society,  companionship,  and  services.  The 
letter  embraced  the  proposition  on  the  part 
of  M.  A.  Prater,  and,  while  Mary  R.  Prater 
cannot  testify  to  any  communication  or  trans- 
actions which  she  might  have  had  with  the 
deceased,  yet  It  Is  clear  that  she  and  her 
husband  left  their  home  In  the  dty  of  Au- 
gusta with  the  intention  of  accepting  the 
proposition  contained  in  the  letter  of  M.  A. 
Prater.  And  I  think  from  the  circumstances 
of  the  case  It  may  be  safely  concluded  that 
Mary  R.  Prater  and  Drayton  Prater  did  ac- 
cept the  proposition  made  by  M.  A.  Prater 
and  did  enter  upon  the  discharge  of  their 
duties  in  accordance  with  the  terms  set  forth 
in  the  letter  of  M.  A.  Prater;  the  letter  and 
their  acceptance,  therefore,  being  the  con- 
tract of  the  parties.  In  other  words,  there 
was  an  Intentional  offer  on  one  side  and  an 
Intentional  acceptance  on  the  other. 

"Mr.  Pomeroy,  in  his  Equity  Jurisprudence 
(volume  3,  |  1244),  after  treating  of  ordinary 
contracts,  says:  'When  an  absolute,  uncon- 
ditional representation  of  something  to  be 
done  In  the  future  is  made  by  one  person  in 
order  to  accomplish  a  particular  purpose, 
and  the  person  to  whom  it  is  made,  relying 
upon  It,  does  the  acts  by  which  the  Intended 
result  is  obtained  and  purpose  accomplished, 
a  contract  is  thereby  concluded  between  the 
parties.'  This  doctrine  is  recognized  in  our 
own  cases  of  McKeegan  v.  Onelll,  22  S.  0. 468. 
In  that  case  the  court  says:  To  bring  a 
case  under  those  principles,  it  must  appear 
that  the  party  sought  to  be  bound  desired  to 
bring  about  a  certain  result,  and  that  In  or- 
der to  accomplish  his  purpose,  he  make  an 
absolute,  unconditional  representation  that 
he  would  do  something  in  the  future,  and 
that  the  party  to  whom  it  w^s  made,  relying 
upon  It,  did  the  act  required.  ♦  ♦  ♦  Such 
contracts  may  be  established  by  direct  proof, 
or  Inferred  from  a  conclusion  of  facts  from 
the  circumstances  surrounding  the  parties.' 
Wilson  T.  Gordon,  73  S.  C.  155,  53  S.  B.  79. 


I  hold  that  the  contract  herein  has  been  es- 
tablished. 

"In  this  case  there  was  an  unconditional 
representation  by  M.  A.  Prater  that  he  would 
will  his  property  to  the  plaintiff  Mary  R. 
Prater  and  her  husband,  Drayton  Prater,  if 
they  would  come  to  his  home,  give  him  their 
society,  companionship,  and  services  as  long 
as  he  should  live. 

'The  statute  of  frauds  has  no  application 
in  this  case.  A  part  of  the  contract  was  in 
writing,  and  there  was  such  part  perform- 
ance by  the  plaintiff  Mary  R.  Prater  and  her 
husband,  Drayton  Prater,  as  to  take  the  case 
out  of  the  statute  of  frauds.  If  the  plain- 
tiff Mary  IL  Prater  and  her  husband,  Dray- 
ton Prater,  fully  performed  all  the  conditions 
precedent,  it  would  be  a  fraud  on  their 
rights  to  permit  M.  A.  Prater,  if  living,  or 
his  devisees,  to  repudiate  or  fall  to  carry 
out  the  proposition  contained  in  Ills  said 
letter.  The  very  thing  the  statute  of  frauds 
was  intended  to  prevent  would  result  if  the 
defendants  could  successfully  plead  the  stat- 
ute. The  authorities  are  abundant  to  the 
effect  that  if  the  plaintiffs  establish  their 
case  by  the  preponderance  of  the  evidence, 
spedflc  performance  will  be  decreed.  'A  per- 
son may  bind  himself  to  dispose  of  property 
by  will  in  a  certain  way  or  to  certain  par- 
ties, and,  failing  to  do  so,  his  agreement,  if 
clearly  established,  may  be  enforced  after 
his  death  against  his  legal  representatlvea' 
McKeegan  v.  Oneill,  22,  S.  C.  454;  Rivers  v. 
Executors  of  Rivers,  3*  Desaus.  190,  4  Am. 
Dec.  609 ;  Gary  v.  Exrs.  of  James,  4  Desaus. 
185;  Fogle  v.  Church,  48  S.  0.  86»  26  S.  E. 
99. 

'The  contract  having  been  established,  and 
the  law  being  that  sudi  contract  when  es- 
tablished can  and  will  be  specifically  en- 
forced in  a  proper  case,  the  question  arises: 
Have  the  plaintiffs  shown  by  the  greater 
weight  of  the  evidence  their  right  to  have 
the  contract  herein  enforced?  This  involves 
the  answer  to  the  following  questions:  First, 
was  M.  A.  Prater  absolved  from  carrying  out 
the  contract  by  the  death  of  Drayton  Prater 
in  his  lifetime?  Second,  did  M.  A.  Prater, 
by  allowing  the  plaintiff  Mary  R.  Prater  to 
continue  to  reside  with  him  and  render  him 
personal  services  after  the  death  of  Drayton 
Prater,  waive  his  right  to  declare  the  con- 
tract at  end?  Third,  if  M.  A.  Prater,  by 
alloTiing  Mary  It  Prater  to  continue  to  re- 
side with  and  serve  him  after  the  death  of 
her  husband,  waived  his  right  to  end  the 
contract,  then  who  thereafter  breached  the 
contract,  Mary  R.  Prater  or  M.  A.  Prater, 
now  deceased? 

"As  to  the  first  question,  the  general  rule 
is  that  where  a  person  absolutely  contracts 
to  do  a  certain  thing,  not  Impossible  or  im- 
lawful  at  the  time,  he  will  not  be  excused 
from  the  obligation  of  the  contract  unless 
the  performance  is  made  unlawful,  or  Is 
prevented  by  the  other   party.     Dexter  v. 
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Norton,  47  N.  Y.  62,  7  Am.  Eep.  415.  And, 
further,  that  contracts  to  perform  personal 
services  are  considered  as  made  on  the  im- 
plied condition  that  the  party  shall  be  alive 
and  shall  be  capable  of  performing  the  con- 
tract, so  that  death  or  disability  will  operate 
as  a  discharge.'    9  Gyc.  632. 

"It  Is  fundamental  that  all  contracts  must 
have  a  consideration,  and  to  the  above  rules 
there  is  this  exception:  That  where  a  con- 
tract is  made  whereby  two  parties  are  to 
X)erform  acts  of  personal  services  to  another 
during  his  life,  and  if  one  of  the  parties  con- 
tracted with  should  die  before  the  death  of 
the  party  to  whom  the  services  are  to  be 
given,  and  if  the  contract  was  not  really 
made  with  the  party  who  died  or  in  con- 
templation of  receiving  real  benefits  from  his 
services,  and  that  the  party  so  dying,  did 
not  constitute  a  substantial  consideration  of 
the  contract,  but  the  real  object  in  view  was 
to  receive  the  services  of  the  living  party, 
then  the  death  of  the  party  who  did  not 
form  an  essential  element  that  led  to  the 
making  of  the  contract  would  not  discharge 
the  same  or  justify  a  rescission  thereof  by 
the  party  to  whom  the  services  were  render- 
ed. But  if  the  real  consideration  was  the 
services  of  both  parties,  and  if  the  services 
of  the  one  dying  was  an  essential  part  of 
the  consideration,  the  death  of  such  party 
would  discharge  the  contract,  or  at  least, 
justify  a  rescission  thereof  by  the  other  to 
whom  the  services  were  to  be  rendered. 
Whether  or  not  Drayton's  death  discharged 
the  contract  or  justified  its  rescission  by  M. 
A.  Prater,  and  thereby  relieved  him  from  the 
obligations  to  perform  his  part  thereof,  de- 
pends primarily  upon  the  purpose  and  inten- 
tion of  the  parties  at  the  time  of  making 
the  contract,  and  that  Intention  has  to  be 
derived  primarily  from  the  letter,  but  from 
such  letter,  construed  In  view  of  all  the 
circumstances  surrounding  the  parties  at  the 
time  which  may  have  thrown  sidelights 
thereon.  Was  the  letter  Itself  or  the  induce- 
ments therein  contained  really  Intended  to 
embrace  both  her  and  her  husband,  and  were 
the  society,  companionship,  and  services  of 
Drayton  a  substantial  element  of  the  con- 
sideration for  the  promises  therein  made, 
and  were  his  services,  society,  and  compan- 
ionship an  essential  part  of  the  benefits 
which  M.  A.  Prater  was  to  receive,  or  was 
Drayton's  society,  companionship,  and  serv- 
ices merely  an  Incident  to  a  transaction  had 
with  his  wife,  Mary  R.  Prater? 

"I  think  It  is  clearly  shown  by  the  greater 
weight  of  the  evidence  herein,  and  I  think 
a  proper  construction  of  the  letter  Itself  will 
sustain  this  finding,  that  the  enjoyment  by 
M.  A.  Prater,  then  about  80  years  of  age,  of 
the  society,  companionship,  and  services  of 
his  son,  Drayton,  was  an  essential  part  of 
the  consideration  of  the  contract  entered  in- 
to between  the  parties,  and  that  the  death 
of  Drayton  wa«  sufficient  justification  for 


the  rescission  of  the  contract  by  his  father, 
M.  A.  Prater.  Not  only  is  this  made  mani- 
fest by  the  letter  and  other  evidence  in  the 
cause,  but  it  is  emphasized  by  the  complaint 
Itself.  'At  page  2  of  the  said  complaint  it 
is  alleged  that  in  order  that  the  said  M.  A. 
Prater  might  have  the  enjoyment  of  the  com- 
panionship and  society  of  the  said  plaintiff 
and  her  said  husband,  as  well  as  to  receive 
their  care,  attention,  services,  and  help,  the 
said  M.  A.  Prater,  at  that  time  living  alone, 
and  desiring  the  said  companionship,  society, 
help,  and  services  of  the  said  plaintiff  and 
her  said  husband.'  In  the  letter  are  these 
words:  'Drayton  wants  come  home  and 
live  with  me.  I  think  you  ought  to  come 
with  him.  If  you  and  (evidently  Drayton 
omitted)  will  come  and  stay  with  me  as  long 
as  I  live,'  etc.  I  conclude,  therefore,  that  the 
death  of  Drayton  justified  a  rescission  of  the 
contract  by  his  father.  And  the  following  is 
a  summary  of  the  law  on  this  question: 
'Contracts  involving  personal  performance  by 
either  of  the  parties  or  by  a  third  person, 
which  can  only  be  executed  by  the  party  in- 
dividually, are  subject  to  the  implied  con- 
dition that  the  person  shall  be  alive  and  able 
to  perform  the  contract*  Harrison  on  Con- 
tracts, 184;  Spalding  v.  Rosa,  71  N.  Y.  40, 
27  Am.  Rep.  10:  'Contracts  for  personal 
services  are  subject  to  this  implied  condi- 
tion: that  the  person  shall  be  able  at  the 
time  to  perform  them,  and  if  he  dies  or, 
without  fault  on  the  part  of  the  covenanter, 
becomes  disabled,  the  obligation  to  perform 
becomes  extinguished.'  'A  contract  whereby 
the  promisor  Is  to  perform  certain  services 
of  a  personal  nature  and  such  as  cannot  be 
performed  by  his  assignee  or  his  successor 
is  discharged  by  the  death  of  either  party, 
whether  the  party  who  is  to  perform  such 
services,  or  the  party  to  whom  such  services 
were  to  be  performed.'  Page  on  Contracts, 
vol.  3,  p.  2116^  i  13,641.  In  Parker  v.  Ma- 
comber,  17  R.  I.  674,  24  Att.  464,  16  L.  R.  A. 
858,  we  find  the  following  language:  The 
death  of  a  woman  whose  services  and  attend- 
ance are  contemplated  In  a  contract  by  which 
she  and  her  husband  agreed  to  board,  care 
for,  and  maintain  her  aunt  during  her  life, 
makes  such  a  substantial  failure  In  the  con- 
sideration that  the  aunt  is  justified  In  re- 
scinding the  contract'  I  might  dte  at  length 
yet  numerous  other  authorities  to  a  like 
purpose,  but  deem  It  sufficient  only  to  say 
that  in  my  opinion  the  death  of  Drayton  un- 
der the  contract  would  at  least  justify  Its 
rescission  by  his  father. 

"Did  the  continuance  by  Mary  R.  Prater 
of  her  services  to  M.  A.  Prater  subsequent 
to  the  death  of  her  husband,  and  the  ac- 
ceptance of  such  services  by  M.  A.  Prater, 
amount  to  a  waiver  by  him  of  his  right  to 
rescind  the  contract?  These  services  were 
rendered  by  Mary  and  accepted  by  her  fft- 
ther-in-law  without  any  agreement  or  under- 
standing other  than  had  been  entered  Into 
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previous  to  her  removal  to  his  home.  I  do 
not  think  that  sach  acceptance  by  him  of 
her  services  after  the  death  of  her  husband 
without  any  nnderstandlng  between  them, 
amounted  to  waiver  on  his  part  of  his  right 
of  rescission.  But,  grant  that  such  accept- 
ance of  services  by  him  amounted  to  such 
waiver,  and  that  the  original  contract  re- 
mained in  force  after  the  death  of  Drayton, 
who  then  breached  the  contract,  M.  A.  Pra- 
ter or  Mary  Prater? 

'*I  am  constrained  to  think,  from  the  testi- 
mony, that  the  contract  was  breached  by 
Mary  R.  Prater,  If  it  was  then  still  of  force. 
There  Is  testimony  that  Mary  R.  Prater 
made  statements  to  various  witnesses  as  to 
her  intention  of  leaving  M.  A.  Prater's  place. 
The  evidence  discloses  the  fact  that  In  Oc- 
tober, previous  to  her  leaving  M.  A.  Prater, 
at  Christmas,  she  was  visited  by  her  daugh- 
ter-in-law, Fannie  Prater,  who  remained  as 
her  guest  In  M.  A.  Prater's  home  until 
Christmas ;  that  Fannie  had  with  her  an  in- 
fant It  seems  that  M.  A.  Prater  objected 
to  having  In  his  home  Fannie  and  her  child. 
He  was  certainly  under  no  contract  obliga- 
tion to  permit  Fannie  and  her  child  to  re- 
main under  his  roof  and  eat  at  his  table. 
The  court  can  well  understand  how  that  an 
old  man,  80  years  of  age,  might  be  very  much 
annoyed  by  having  a  young  child  In  his 
home,  and  the  court  Is  not  surprised  that  a 
feeble  old  man  should  so  lose  his  temper  as 
to  throw  out  Fannle*s  trunk,  as  detailed  in 
the  testimony  of  Mary  R.  Prater  and  Fan- 
nie ;  nor  is  the  court  surprised  that  Mary  R. 
Prater  then  lost  her  temper  because  of  the 
discourtesy  on  the  part  of  her  father-in-law 
to  her  daughter-in-law,  Fannie,  and  when 
her  father-in-law  refused  to  leave  and  allow 
Fannie  and  her  child  to  remain  there,  that 
Mary  R.  Prater  left  his  home  and  went  to 
Augusta.  Such  I  find  to  be  the  f^ct  I  find 
that  It  was  the  day  after  Christmas  that 
Fannie  and  her  child  were  driven  away  from 
his  home,  and  that  Mary  R.  Prater  left  on 
the  5th  of  January  following.  There  is  not 
a  particle  of  competent  testimony  that  old 
man  Prater  and  Mary  R.  Prater  had  any 
trouble  after  the  time  that  Fannie  was  driv- 
en off.  As  I  have  said,  M.  A.  Prater  was 
under  no  obligations  to  let  Fannie  stay  there, 
and  there  might  be  good  reasons  why  a  man 
up  In  80  should  not  wish. to  be  bothered  with 
a  crying  baby  In  the  house.  I  am  fully  satis- 
fled  that  when  Drayton  Prater  and  his  wife, 
Mary  R.  Prater,  entered  into  the  contract 
with  M.  A.  Prater,  the  father  of  Drayton, 
they  knew  the  habits  and  disposition  of  the 
old  man.  Prater,  and  that  such  knowledge 
became  a  part  of  the  contract;  that  under 
the  law  Mary  and  the  other  plaintiffs  can- 
not recover,  because  they  have  not  shown 
that  they  have  performed  the  conditions  pre- 
cedent in  this  case. 

''To  settle  a  dispute  between  the  parties 
as  to  whether  the  letter  covered  and  contem- 


plated both  real  and  personal  property,  or 
only  personal  property,  I  am  disposed  to 
think,  and  so  hold,  that  the  letter  contemplat- 
ed transferring  to  Mary  R.  Prater  and  Dray- 
ton Prater,  her  husband,  the  entire  property 
of  M.  A.  Prater,  both  real  and  personal,  upon 
the  performance  by  them  of  the  necessary 
condition  precedent  But  under  the  view 
that  I  have  taken  In  this  case  this  matter 
becomes  immaterial.  The  two  questions  and 
grounds  upon  which  the  court  decides  this 
case  did  not  enter  into  the  case  dted  by  the 
plaintiffs'  counsel,  and  this  differentiates  this 
case  from  the  case  cited.  The  burning  of 
the  will  by  M.  A.  Prater,  even  if  It  occurred, 
and  as  to  this  I  make  no  finding,  would  be 
Immaterial,  as  M.  A.  Prater  did  not  bind 
himself  to  make  any  particular  will,  and  he 
had  the  balance  of  his  lifetime  to  make  a 
will  in  accordance  with  his  letter. 

**It  is  therefore  ordered  and  adjudged  and 
decreed  that  the  plaintiffs  have  failed  to 
make  out  their  case,  and  that  their  complaint 
be  and  the  same  is  hereby  dismissed,  with 
cost." 

Edwin  H.  Folk  and  S.  McQ.  Shnkina,  both 
of  Edgefield,  and  Eugene  W.  Able,  of  Saluda, 
for  appellant&  Thurmond  &  Ramage,  of 
Saluda,  and  E.  L.  Asblll,  of  Leesvllle,  for 
respondents. 

GARY,  O.  J.  The  facts  In  this  case  are 
fully  stated  In  the  decree  of  his  honor  the 
circuit  Judge,  which  will  be  reported. 

After  finding  that  the  contract  alleged  In 
the  complaint  had  been  established  by  the 
testimony,  the  circuit  Judge  says:  "The 
question  arises:  Have  the  plaintiffs  shown 
by  the  greater  weight  of  the  evidence  their 
right  to  have  the  contract  herein  enforced? 
This  involves  the  answers  to  the  following 
questions:  First,  was  M.  A.  Prater  absolv- 
ed from  carrying  out  the  contract,  by  the 
death  of  Drayton  Prater,  in  his  lifetime? 
Second,  did  M.  A.  Prater,  by  allowing  the 
plaintiff  Mary  R.  Prater  to  continue  to  re- 
side with  him  and  render  him  personal  serv- 
ices after  the  death  of  Drayton,  waive  his 
right  to  declare  the  contract  at  an  end? 
Third,  If  M.  A.  Prater,  by  allowing  Mary  R. 
Prater  to  continue  to  reside  with  and  serve 
him  after  the  death  of  her  husband,  waived 
his  right  to  rescind  the  contract,  then  who 
thereafter  breached  the  contract,  Mary  R. 
Prater  or  M.  A.  Prater,  now  deceased?" 

[1]  We  will  first  consider  the  question 
whether  the  circuit  Judge  erred  In  ruling 
that  M.  A.  Prater  was  absolved  from  carry- 
ing out  the  contract  by  the  death  of  Dray- 
ton Prater  in  hla  lifetime. 

The  exceptions  assigning  error  in  this  re- 
spect are  overruled,  for  the  reasons  stated 
in  the  decree. 

[2]  The  next  question  for  determination  is 
whether  the  circuit  Judge  erred  in  ruling 
that  M.  A.  Prater,  by  allowing  the  plaintiff 
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Mary  R.  Prater  to  continue  to  reside  with 
him  and  render  him  personal  services,  after 
the  death  of  Drayton  Prater,  did  not  waive 
his  right  to  declare  the  contact  at  an  end. 

Mary  R.  Prater's  husband  died  in  August, 
1905,  and  she  remained  until  the  5th  of  Jan- 
uary, 1906,  discharging  her  duties,  Just  as 
she  had  done  before  Drayton  Prater  died. 
At  no  time  did  M.  A.  Prater  give  her  any 
notice,  or  intimate  to  her  in  any  manner 
whatsoever,  that  he  regarded  the  contract 
broken  by  the  death  of  Drayton  Prater.  The 
circuit  Judge  finds  that  "these  services  were 
rendered  by  Mary,  and  accepted  by  her  fa- 
ther-in-law, without  any  agreement  or  un- 
derstanding other  than  had  been  entered 
into  previous  to  her  removal  to  his  home.** 
If  M.  A.  Prater  did  not  intend  that  the  agree- 
ment should  continue  of  force,  it  was  his 
duty  within  a  reasonable  time,  after  Dray- 
ton Prater  died,  to  give  her  notice  of  such 
intention.  From  August,  when  he  died,  un- 
til January,  when  Mary  R.  Prater  left,  was 
certainly  an  unreasonable  time  for  giving 
the  notice  to  her.  The  exceptions  assigning 
error  to  the  ruling  of  the  circuit  Judge  in 
this  respect  must  therefore  be  sustained. 

[3]  Having  reached  this  conclusion  as  to 
waiver,  the  next  question  is  whether  the 
breach  of  the  contract  was  committed  by  M. 
A.  Prater  or  Mary  R.  Prater^  when  she  left 
on  the  5th  of  January,  1900. 

The  principal  acts  upon  which  Mary  R. 
Prater  relies,  to  show  that  she  was  Justified 
in  leaving  his  service  the  second  time,  were 
committed  by  him  prior  to  the  death  of 
Drayton  Prater,  in  August,  1905;  yet  when 
he  compelled  her  and  her  husband  to  leave 
In  February,  1905,  she  Immediately  requested 
others  to  plead  with  M.  A.  Prater  in  their 
behalf  for  the  purpose  of  inducing  him  to  al- 
low her  and  Drayton  to  return  and  resume 
their  labors.  M.  A.  Prater  gave  his  con- 
sent, and  they  immediately  returned;  Dray- 
ton continuing  in  his  employment  until  he 
died  in  August,  1905,  and  she  remaining  in 
his  service,  until  she  left  in  January,  1906. 
W.  D.  Hampton,  who  married  a  daughter  of 
Mary  R.  Prater,  testified  that  he  had  a 
conversation  with  M.  A.  Prater,  on  the  28th 
of  March,  1908,  at  the  instance  of  Mary  R. 
Prater,'  who  had  personally  requested  him  to 
visit  M.  A.  Prater  for  the  purpose  of  per- 
suading him  to  come  to  terms  with  her,  as 
she  wanted  to  go  back  and  care  for  him  if 
allowed  to  4o  so.  The  fact  that  Mary  R. 
Prat«r  was  very  anxious  to  return  both 
times  when  she  left  is  strong  evidence  that 
the  conduct  of  M.  A.  Prater  was  not  so  ob- 
jectionable as  to  prevent  her  living  with  him. 
If  Mary  R.  Prater  was  not  Justified  in  leav- 
ing on  account  of  the  general  conduct  of  M. 
A.  Prater  towards  her,  then  there  was  a 
breach  of  the  contract  on  her  part,  as  it  is 
not  contended  that  he  at  that  time  ordered 
her  to  leave.     The  exceptions  assigning  er- 


ror on  the  part  of  the  circuit  Judge  in  the 
respect  under  consideration  are  overruled. 

These  conclusions  are  without  prejudice 
to  the  right  of  Mary  R,  Prater  to  recover 
reasonable  compensation  for  her  services 
while  in  the  employment  of  M.  A.  Prater  un- 
til the  death  of  her  husband;  also,  without 
prejudice  to  the  right  of  the  representatives 
of  Drayton  Prater  to  recover  reasonable  com- 
pensation for  his  services  until  his  death  in 
August,  1905.  Parker  v.  Macomber,  17  R.  I. 
674,  24  AtL  464,  16  L.  R.  A.  85a 

Judgment  affirmed. 

WOODS,  HYDRICK,  WATTS,  and  FRA- 
SER»  JJ.,  concur. 


(94  s.  a  290) 
MANSHIP  et  aL  v.  NEWTON  et  aL 

(Supreme  Court  of  South  Carolina.     April  & 

1913.) 

1.  Pabtnership  (§  322*)  —  Action  fob  Ac- 
counting —  Parties  —  Repbebbntativbb 
OF  Deceased  Partners. 

In  an  action  for  a  partnership  accounting, 
neither  the  administrator  of  a  deceased  admin- 
istrator of  the  plaintiJOTs  decedent  and  of  an- 
other deceased  partner  in  the  state  of  Georgia, 
who  would  have  no  custody  of  the  property  of 
the  deceased  partners  even  in  Georgia,  nor  a 
Georgia  administrator  de  bonis  non  of  the  de- 
ceased partners,  who  could  have  no  extraterri- 
torial power,  were  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  746-752;  Dec.  Dig.  S  322.*]      . 

2.  Partnership  ({  333*)  — Action   fob  Ac- 

COUNTINO— CoNTBACT— OhAEGBS  AND  CrBD- 

iTa 

Under  a  partnership  contract  providing 
that  the  copartners,  upon  request,  snould  ac- 
count to  each  other,  and  that  the  surviving 
partner  would  account  to  the  representatives 
of  a  deceased  partner,  and  that  defendant  and 
another,  as  partner,  should  be  allowed  compen- 
sation for  any  services  rendered  the  firm,  the 
surviving  partner,  who  bargained  for  a  sale  of 
partnership  property  situate  in  another  state 
and  requested  plaintiff,  as  representative  of  a 
deceased  i>artnier,  to  co-operate  in  effecting  a 
public  sale  at  which  he  was  to  purchase  for 
the  purpose  of  a  resale,  and  who  stated  the 
price  he  expected  on  the  resale,  to  whom  the 
public  sale  was  confirmed,  and  who  was  oblig- 
ed to,  substitute  a  new  purchaser,  was  bound 
under  the  contract,  and  an  implied  trust,  to 
account  upon  final  settlement  for  intermediate 
profits  which,  under  the  terms  of  the  contract, 
went  to  the  firm,  and  was  chargeable  with  the 
assets  of  the  firm  coming  to  his  hands,  or 
which  he  'ought  to  have  received  by  reasonable 
diligence,  without  credit  for  commissions,  as 
such,  but  with  credit  for  all  services  rendered 
the  nrm. 

[Ed.  Note.^~For  other  cases,  see  Partnership, 
Cent  Dig.  §§  792-796;  Dec.  Dig.  i  333.*] 

3.  Trusts  (§  103*)— Partnership— Liabujtt 
AS  Trustee  Ex  Maleficio. 

On  such  facts,  the  surviving  partner  did 
not  hold  the  proceeds  as  a  trustee  ex  maleficio. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  154 ;  Dec.  Dig.  §  103.*] 

Appeal  from  Oommon  Pleas  Circuit  Ocmrt 
of  Marlboro  County ;  J.  H.  Klugh,  Judge. 
Action  by  Mary  A.  Manship  and  another, 


•For  otAw  cases  see  same  topic  and  soctlon  NUMBBB  la  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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as  executors  of  Aaron  T.  MansMp,  deceased, 
against  Hope  H.  Newton,  Sr.,  and  others. 
Judgment  for  plaintiffs  and  defendant  named 
appeals.  Remanded  to  the  circuit  court  for  a 
restatement  of  the  account  in  accordance 
with  the  decree  herein. 

Stevenson,  Matheson  &  Stevenson,  of 
Cheraw,  for  appellant  Gibson  ft  Muller,  of 
Dillon,  for  respondents. 

« 

FRASEIR,  J.  This  was  an  action  by  the 
respondents,  as  executrix  and  executor  of 
Aaron  T.  Manship,  deceased,  against  the  ap- 
pellant, Hope  H.  Newton,  Sr.,  and  Hope  H. 
Newton,  Jr.,  and  John  Barrentine,  as  admin- 
istrator of  David  A.  Berry,  deceased.  The 
action  as  against  the  appellant,  Hope  H. 
Newton,  Sr.,  was  for  an  accounting  as  sur- 
viving partner  in  the  Manship  Company. 
The  appellant  answered,  and  then  it  was  re- 
ferred to  J.  D.  McLucas,  as  special  referee, 
to  hear  and  report  his  conclusions  of  law  and 
fact. 

The  case  contains  the  following:  "The 
following  facts  alleged  in  the  complaint 
and  answers  seem  to .  be  admitted :  Aar- 
on T.  Manship,  H.  H.  Newton,  Sr.,  H.  H. 
Newton,  Jr.,  and  David  A.  Berry,  on  the 
nth  of  December,  1899,  formed,  by  writ- 
ten agreement,  a  copartnership,  under  the 
firm  name  of  Manship  Company,  for  the 
purpose  of  conducting  business  in  Miller 
county,  in  the  state  of  Georgia;  that  Berry 
and  Manship  each  was  to  give  half  his  time 
to  the  conduct  of  the  business  for  stipulated 
compensation;  that  Aaron  T.  Manship  died 
testate  July  21, 1900 ;  that  Mary  A.  Manship 
and  George  J.  Manship  qualified  as  his  ex- 
ecutors July  30,  1900 ;  that  David  A.  Berry 
died  October  1,  1900;  that  letters  of  admin- 
istration on  his  estate  in  Marlboro  county 
were  granted  to  John  Barrentine  October  26, 
1900;  that  J.  L.  Tatum,  on  or  about  Febru- 
ary 1,  1901,  obtained  letters  of  administra- 
tion on  the  estates  of  Aaron  T.  Manship  and 
D.  A.  Berry,  in  Miller  county,  Ga.,  and  that 
from  then  until  the  sale  of  the  assets  of  the 
Manship  Company,  or  until  his  death,  with 
the  defendant,  H.  H.  Newton,  Sr.,  conducted 
the  business  pertaining  to  said  company; 
that  J.  L.  Tatum  died  In  August,  1902 ;  that 
there  is  now  no  administrator  of  the  estates 
of  A.  T.  Manship  and  D.  A.  Berry  in  the 
state  of  Georgia;  that  all  the  property  of 
said  Manship  Company  has  been  sold  and  the 
remnant  thereof  last  sold  was  purchased  by 
the  surviving  partner,  the  defendant  Newton, 
Sr.,  who,  it  appears,  is  in  possession  of  the 
purchase  money  thereof;  that  all  the  debts 
of  Manship  Company  are  paid;  that  H.  H. 
Newton,  Jr.,  and  David  A.  Berry  on  March 
1,  1900,  each  made  his  promissory  note  to 
Aaron  T.  Manship  for  $3,546.67  and  interest, 
and  to  secure  the  payment  thereof  each  as- 
signed to  said  Manship  'all  his  Interest  in  the 
joint  stock  company  known  as  Manship  Com- 


pany ;  said  Interest  being  one-fourth.*  In  his 
answer  the  defendant  H.  H.  Newton  alleges 
that  at  a  sale  under  order  of  the  court  of 
ordinary  for  Miller  county,  Ga.,  he  purchased 
the  interest  of  the  deceased  partners,  Man- 
ship  and  Berry,  in  the  Manship  Company, 
for  the  sum  of  $2,275,  which  sum  be  proffers 
to  pay  to  the  plaintiffs.  There  is  also  an  al- 
legation as  to  a  contract  of  sale  of  the  rem- 
nant of  the  assets  of  Manship  Company  to 
one  Thaggard  for  $7,100,  which  Thaggard  'de- 
clined to  go  on  with,*  and  'that  defendant 
Newton'  was  obliged  to  take  'the  property, 
which  he  did  not  want'  It  is  not  clear 
whether  Newton  took  the  property  at  $7,100, 
which  was  Thaggard's  offer,  or  at  the  $2,275, 
bid  made  at  the  sale.  But,  in  either  case, 
it  would  appear  to  be  clear  that  David  A. 
Berry's  interest  in  the  company  would  not  be 
sufficient  to  pay  the  note  of  $3,546.67  secured 
by  his  assignment  of  all  his  interest  In  the 
Manship  Company  to  Aaron  T.  Manship; 
hence  a  representative  of  Berry,  while  a 
proper  party,  is  not  a  necessary  party  to  this 
action." 

The  referee  found  against  the  appellant, 
Hope  H.  Nevton,  Sr.,  in  favor  of  the  plain- 
tiffs the  sum  of  $10,69&85.  From  this  find- 
ing of  the  referee  the  appellant  excepted  and 
the  cause  was  heard  by  his  honor  Judge 
Klugh,  who  sustained  the  referee.  From  this 
judgment  the  appellant  appealed  to  this  court 
upon  22  exceptions.  The  appellant,  however, 
in  argument  thus  states  the  questions:  *Tbe 
following  questions  arise:  (1)  Was  the  ad- 
ministrator of  Tatum  and  the  administrator 
de  bonis  non  necessary  to  be  before  the 
court?  And  can  they  sue  in  this  case  and 
disregard  the  sale  made  under  order  of  the 
court?  (2)  Could  Newton  be  charged  as  trus- 
tee of  an  Implied  trust  under  the  allegations 
of  the  complaint?  (3)  Could  the  express  trust 
be  proved  by  parol?  (4)  Was  the  surviving 
partner  prohibited  from  buying  at  the  sale 
under  order  of  the  court;  and,  if  he  bought, 
did  he  buy  the  property  impressed  with  the 
trust  ex  maleficio?" 

It  will  be  observed  that  the  appellant,  upon 
the  death  of  his  copartners,  went  to  Georgia 
and  took  charge  of  the  business  and  wound 
it  up,  taking  an  active  part  In  the  appoint- 
ment of  the  administrator  and  procuring  the 
order  of  sale  under  which  the  sale  was  made. 

[1]  1.  "(1)  Was  the  administrator  of  Tatum 
and  the  administrator  de  bonis  non  necessary 
to  be  before  the  court?  And  can  they  sue 
in  this  case  and  disregard  the  sale  made  un- 
der order  of  the  court?"  The  executrix  and 
executor  of  Manship  and  the  administrator 
of  Berry,  under  South  Carolina  authority* 
are  parties.  This  position  seems  to  be  that 
an  administrator  de  bonis  non  of  the  Georgia 
court  ought  to  be  made  a  party  to  this  suit 
It  was  wholly  unnecessary  to  have  such  au 
officer  appointed.  The  administrator  of  Ta- 
tum would  have  no  custody  of  the  property 
of  Manship  and  Berry,  even  in  Greorgia,  and 
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outside  of  Georgia  wonld  have  no  standing 
whatsoever.  An  appointee  of  the  Georgia 
court  could  have  no  extraterritorial  power. 
There  Is  no  doubt  that,  after  the  death  of  his 
copartners,  the  appellant  had  full  possession 
of  all  the  copartnership  property,  and  from 
that  possession  was  accountable. 

"Can  they  disregard  the  sale  made  under 
order  of  the  court?"  They  cannot  and  did 
not  The  validity  of  the  Judgment  is  not 
attacked.  If  the  appellant  did  not  secure 
and  convey  a  valid  title  under  the  order  of 
the  Georgia  court,  then  the  remedy  of  the 
respondents  Is  against  the  property  and  not 
the  proceeds  of  sale.  It  is  because  there  was 
a  valid  sale  of  the  interest  of  Manship  and 
Berry  and  a  valid  resale  by  the  appellant 
that  the  respondents  claim  the  right  to  fol- 
low the  proceeds  of  sale  in  the  hands  of  ap- 
pellant. It  is  true  the  referee  says  that  the 
appellant  could  take  no  title,  but  the  report 
shows  that  he  meant  that  appellant  could 
take  no  title  for  his  individual  and  exclusive 
benefit 

[2,  3]  "Could  Newton  be  charged  as  trus- 
tee of  an  implied  trust  under  the  allegations 
of  the  complaint?"  This  question  is  aca- 
demic. The  complaint  alleged  an  express 
contract  and  set  out  the  contract  as  a  part 
of  the  complaint,  and  that  contract  was  ad- 
mitted by  appellant  This  contract  provided: 
"And  also  that  they  (the  said  copartners) 
once  in  three  months  or  oftener,  upon  the 
reasonable  request  of  one  of  them,  shall  im- 
mediately make,  yield,  and  render  each  to 
the  other,  or  to  the  executors  and  admin- 
istrators of  the  other,  a  true,  just,  and  per- 
fect account  of  all  profits  and  increase  by 
them,  or  either  of  them,  sustained,  and  also 
of  all  payments,  receipts,  and  disbursements 
whatsoever  by  them,  or  either  of  them,  made 
or  received,  and  of  all  other  things  by  them, 
or  either  of  them,  acted,  done,  or  suffered  in 
the  said  copartnership  and  joint  business  of 
aforesaid;  and  on  the  1st  day  of  January, 
A.  D.  1910,  or  other  sooner  determination  of 
these  presents  (be  it  by  the  death  of  one  of 
the  said  partners  or  otherwise),  they  (the 
said  copartners),  each  to  the  other,  or,  in 
case  of  death  of  either  of  them,  the  surviv- 
ing party  to  the  executors  or  administrators 
of  the  party  deceased,  shall  and  will  make  a 
true,  just,  and  final  account  of  all  things  as 
aforesaid  and  divide  the  profits  aforesaid, 
and  in  all  things  well  and  truly  adjust  the 
same,  and  that,  upon  the  making  of  such 
final  accounts,  all  and  every  the  material  and 
products,  choses  in  action,  accounts,  and  oth- 
er obligations  due  the  concern,  as  well  the 
gains  and  Increase  thereof  which  shall  ap- 
*3ear  to  be  remaining,  whether  consisting  of 
oiaterlal,  machinery,  products,  debts,  wares, 
etc.,  and  also  all  real  estate,  shall  be  equally 
parted  and  divided  between  them  (the  said 
copartners),  their  executors  or  administra- 
tors, share  and  share  alike ;  the  capital  stock 
aforesaid  to  be  regarded  as  a  liability  of  the 
said  copartnership."    The  contract  provided 


that  the  partners  should  not  engage  in  any 
individual  business  within  the  scope  of  the 
copartnership  outside  of  Marlboro  county 
without  the  consent  of  the  partners,  but,  if 
they  did,  then  it  would  be  at  the  individual 
risk  of  the  offending  partner,  but  the  profits 
would  go  to  the  copartnership.  The  account- 
ing should  be  with  the  copartners,  their  ex- 
ecutors, eta 

When  the  sale  was  bargained  for  to  Thag- 
gard,  and  it  became  necessary  to  procure  the 
order  for  sale  under  the  Georgia  law,  the 
appellant  wrote  to  the  respondents  demand- 
ing that  they -furnish  the  data  upon  which 
the  proceedings  were  to  be  based ;  t  e.,  that 
they  co-operate  with  him  in  making  ready 
for  the  sale  and  state  the  price  which  he  ex< 
pects  to  get,  not  the  price  at  the  public  sale, 
but  the  price  under  a  resale.  When  that 
sale  was  made  to  appellant  for  the  express 
purpose  of  making  the  Sale  to  Thaggard,  it 
could  not  have  been  claimed  that  appellant 
bought  on  its  own  account,  whether  the  or- 
der of  confirmation  was  made  by  the  court 
of  Georgia  or  South  Carolina.  The  rights  of 
appellant  were  fixed  on  the  day  of  confirma- 
tion. The  fact  that  Thaggard  failed  to 
comply  and  there  was  a  delay  and  a  new  pur- 
chaser substituted  could  make  no  difference. 
Nothing  occurred  in  the  interim  to  change 
the  status  of  the  parties.  There  was  abun- 
dant evidence  of  an  implied  trust  The  writ- 
ten contract  required  him  to  account  in  the 
final  settlement  for  intermediate  profits,  and 
this  is  the  final  settlement,  and,  under  the 
terms  of  the  contract  all  intermediate  profits 
went  to  Manship  Company. 

After  what  has  been  written,  the  third  and 
fourth  questions  need  not  be  considered,  ex- 
cept as  to  the  expression,  *'Did  he  buy  the 
property  impressed  with  the  trust  ex  male- 
fido?"  There  is  no  ground  for  finding  bad 
faith.  It  seems  from  the  case  that  the  ap- 
pellant Intended  to  allow  credit  for  the  re- 
sale until  the  suit  began,  and  then  he  de- 
cided to  stand  on  his  legal  rights  as  he  saw 
them.  This  court  need  not  consider  those 
exceptions  that  refer  to  specific  items  of 
the  account,  as  the  accounting  has  been  held 
upon  an  erroneous  basis  and  will  have  to  be 
restated.  The  appellant  is  chargeable  with 
the  assets  of  Manship  Ck)mpany  that  came  in- 
to his  hands  or  that  he  ought  to  have  rec^v- 
ed  by  reasonable  diligence.  He  is  to  be  al- 
lowed credit  for  all  reasonable  payments  he 
made  on  account  of  said  business.  No  credit 
can  be  allowed  for  commissions,  as  such,  or 
traveling  expenses,  as  such.  The  contract  la 
the  law  of  the  case,  and  the  contract  says, 
"£)ach  of  the  other  partners  [H.  H.  N.  and 
H.  H.  N.,  Jr.]  are  to  be  allowed  reasonable 
wages  for  any  services  rendered  the  com- 
pany." The  words  "any  services"  are  broad 
and  include  all  services  of  every  nature  ren- 
dered the  company.  The  appellant  must 
show  what  services  he  rendered  and  what 
they  are  reasonably  worth. 

The  judgment  of  this  court  is  that  the  case 
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be  remanded  to  tlie  circuit  court  for  a  re- 
statement of  the  account  in  accordance  with 
this  decree. 

GARY,  C.  J.,  and  WOODS,  HYDRICK,  and 
WATTS,  JJ.,  concur. 


(94  S.  C.  806) 

STJRLES  V.  McLAURIN. 

(Supreme  Court  of  South  Carolina.     April  8, 

1913.) 

Wills  (§  603*)  —  Nature  of  Estate  —  Pee 

Simple. 

A  devise  of  land  for  life  and  then  to  the 
heirs  of  devisee's  body,  but  should  he  leave  no 
such  heirs  then  to  be  equally  divided  among 
testator's  other  heirs,  gave  the  devisee  a  fee 
conditional,  and  hence,  having  issue,  he  could 
convey  a  good  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1351-1359;  Dec.  Dig.  §  603.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;  C.  J.  Ramage,  Special 
Judge. 

"To  be  officially  reported.** 

Action  by  Allen  Surles  against  D.  McLaur- 
In.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Townsend,  Rogers  &  McLaurin,  of  Dillon, 
for  appellant.  Sellers  &  Moore,  of  Dillon, 
for  respondent. 

WOODS,  J.  In  this  action  to  enforce  the 
specific  performance  of  a  contract  to  pur- 
chase a  tract  of  land,  the  defendant,  Mc- 
Laurin, alleged  that  the  plaintiff,  Allen  Sur- 
les, had  only  a  life  estate  in  the  land,  and 
therefore  could  not  perform  his  contract  to 
convey  a  perfect  title  in  fee  simple.  Allen 
Stirles  derived  title  under  the  following 
clause  of  the  will  of  A.  B.  Surles:  "To  my 
beloved  son,  Allen  Surles,  I  give,  devise  and 
bequeath  the  lands  known  as  my  Clark  place, 
bounded  north  by  T.  P.  Squires,  east  by 
Little  Pee  Dee  river,  south  by  R.  L.  Lane, 
and  west  by  Alfred  Stackhouse  and  public 
road,  containing  four  hundred  acres,  more 
or  less,  to  have  and  to  hold  unto  my  said 
son,  Allen  Surles,  for  and  during  the  term 
of  his  natural  life,  and  then  to  the  heirs 
of  his  body;  but  should  he  leave  no  such 
heirs,  then  the  same  shall  be  equally  divided 
among  my  other  heirs."  Allen  Surles  has 
several  children  who  were  made  defendants, 
as  were  also  the  heirs  of  A.  B.  Surles.  None 
of  these  parties  answered,  except  certain  in- 
fants by  their  guardian  ad  litem.  The  ap- 
peal is  from  a  decree  of  the  circuit  court, 
holding  that  Allen  Surles  took  a  fee  condi- 
tional; that,  having  issue,  he  could  convey 
a  good  title;  and  that  the  defendant,  Mc- 
Laurin, should  accept  the  title  tendered  by 
him. 

The  devise  cannot  be  dlstinquished  from 
the  devises  In  Bethea  v.  Bethea,  48  S.  C.  440, 
20  S.  E.  716,  and  Whltworth  v.   Stuckey,  1 


Rich.  Eq.  404,  which  were  held  to  create  fee 
conditional    estates.      These  cases  are   con- 
clusive in  favor  of  the  Judgment  of  the  cir- 
cuit court 
Affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASBR,  JJ.,  concur. 


(M  8.  C.  SM) 

STATE  v.  SCRUGGS. 

(Supreme  Court  of  South  Carolina.     April  8, 

1913.) 

1.  Homicide  (§  336*)  --  Appeal  —  Habmless 
Error— Reference  to  Another  Case. 

During  defendant's  trial  for  homicide,  the 
trial  judge  alluded  to  a  recent  conviction  for 
murder  in  another  state,  which  had  recently 
agitated  the  public  mind,  merely  to  illustrate 
the  difference  between  setting  up  a  defense  and 
making  it  good  by  proof,  telling  the  jury  that 
they  might  disregard  a  ^lea  of  self-defense  if 
it  did  not  come  up  to  their  idea  of  reason,  and 
that  they  jnight  act  on  it  by  their  judgment. 
Hcldf  that  while  it  was  better  for  a  trial  judge 
not  to  refer  to  such  other  cases,  since  such 
reference  might  divert  the  jury,  the  allusion 
was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  554,  707 ;  Dec.  Dig.  §  336.*] 

2.  Homicide    (§    300*)— Instructions— Self- 
Defense— Appearan  ces. 

In  a  trial  for  homicide  in  which  defendant 
pleaded  self-defense  an  instruction  that  self-de- 
fense was  based  on  necessity,  that  defendant 
must  show  that  at  the  time  he  struck  he  believ- 
ed it  was  necessary  to  strike  to  save  his  own 
life  or  himself  from  serious  bodily  harm,  and 
that  a  man  of  ordinary  reason  and  firmness 
would  be  justified  in  believing  as  he  did  and 
in  using  such  means  to  avert  the  harm  as  he 
did,  sufficiently  presented  the  defendant's  right 
to  act  upon  appearances  and  apprehensions. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  §§  614,  616-620,  622-^630 ;  Dec.  Dig. 

§  300.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Cherokee  County;  Ernest  Gary. 
Judge. 

Ambrose  Scruggs  was  convicted  of  oaan- 
slaughter,  and'  he  appeals.    Affirmed. 

Butler  &  Hall,  of  Gaffney,  and  Bomar  & 
Osborne,  of  Spartanburg,  for  appellant  So- 
licitor J.  C.  Otts  and  John  Gary  Evans,  hoth 
of  Spartanburg,  for  the  State. 

WOODS,  J.  [1]  The  defendant  rests  his 
appeal  from  a  conviction  and  sentence  for 
the  crime  of  manslaughter  upon  alleged  er- 
rors in  the  charge  on  the  subject  of  self-de- 
fense. The  first  assignment  of  error  Is  In 
the  allusion  by  the  circuit  judge  to  the  case 
of  Beattie  recently  convicted  of  the  murder 
of  his  wife  in  the  state  of  Virginia.  We 
think  as  a  general  rule  it  Is  better  for  a 
trial  judge  not  to  refer  to  other  cases  which 
have  agitated  the  public  mind,  for  sometimes 
a  reference  of  that  sort  may  tend  to  divert 
the  attention  of  the  jury  from  the  case  be- 
fore them ;  but  in  this  case  there  is  hardly  a 
poisibility    that    defendant    was    prejudiced 


*For  other  cases  see  same  topic  and  section  NUMIiEK  in  Dec.  Dig.  db  Am.  Dig.  Key-No.  Series  &  Rep*r  Indexes 
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since  the  drcnlt  Judge  made  the  allusion 
merely  to  illustrate  the  difference  between 
setting  up  a  defense  and  making  a  defense 
good  by  proof.  Surely  there  was  no  error  in 
saying  to  the  Jury  in  this  connection:  "So 
I  say  in  the  trial  of  a  case  you  can  disregard 
a  plea  of  self-defense  if  it  does  not  come  up 
to  your  idea  of  reason.  But  you  can  act  on 
it  by  your  Judgment,  and  you  tell  the  court 
what  your  Judgment  is."  In  deciding  issues 
of  fact  submitted  to  them  the  Jury  must 
always  act  on  their  own  ideas  of  the  reason 
and  find  according  to  their  Judgment 

[2]  The  exceptions  alleging  error  in  in- 
structing the  Jury  that  the  plea  of  self-de- 
fense depended  on  actual  necessity  to  strike 
or  stab  the  deceased  without  giving  the  fur^ 
ther  instruction  that  the  defendant  had  a 
right  to  act  upon  appearances.  The  italicized 
portions  of  the  following  extracts  from  the 
charge  make  it  perfectly  manifest  that  the 
circuit  Judge  did  charge  that  the  plea  of  self- 
defense  would  be  established  if  the  evi- 
dence showed,  in  addition  to  the  other  ele- 
ments of  the  plea,  that  the  defendant  believ- 
ed it  was  necessary  to  strike  to  save  himself 
from  death  or  serious  bodily  harm,  and  that 
in  the  opinion  of  the  Jury  a  man  of  ordinary 
firmness  and  courage  would  have  been  justi- 
fied in  so  believing: 

"Now  the  law  sa^f^  that  self-defense  is 
based  upon  necessity — ^that  is,  the  proof  must 
show  it;  that  the  defendant  at  the  time  that 
he  struck  J^Ueved  that  it  was  necessary  for 
him  to  strike  to  save  his  own  life  or  save 
himself  from  serious  bodily  harm;  that  it 
was  necessary  for  him  to  do  It    *    ^    ^ 

"Now,  then,  gentlemen,  it  is  for  you  to  say 
under  the  facts  that  you  have  heard  detailed 
here  does  this  evidence  show  that  at  the 
time  the  defendant  struck  the  deceased  the 
blow  that  produced  death  that  he  was  with- 
out fault  himself  in  bringing  on  a  necessity 
for  the  stabbing,  that  he  believed  himself 
that  he  i€ae  in  danger  of  losing  his  own  life 
or  sustaining  some  serious  "bodily  harm,  and 
that  he  had  no  other  probable  means  of  es- 
cape than  to  stab,  cut,  or  shoot,  as  the  case 
might  be*  and  that  he  had  no  other  probable 
means  of  escape;  that  it  was  necessary  for 
him  to  have  acted  as  he  did  to  save  his  own 
life  or  save  himself  from  serious  bodily 
harm.  Vot  only  must  he  have  believed  that, 
but  you  must  be  satis/led  tJiat  a  man  of  ordi- 
nary reason  and  flmvness  toould  be  justified 
in  believing  as  he  did" 

The  circuit  Judge  also  charged  the  follow- 
ing request  of  defendant's  counsel  which  in 
a  condensed  form  covered  practically  the  en- 
tire law  of  self-defense  applicable  to  the 
case:  '*If  the  defendant  was  without  fault  in 
bringing  about  the  difficulty,  and  if  you  be- 
lieve from  the  evidence  that  defendant  be- 
lieved that  his  life  was  in  danger,  or  that 
there  was  immediate  danger  of  suffering  se- 
rious bodily  harm  at  the  hands  of  the  de- 
ceased, and  you  further  find  that  defendant 


was  Justified  in  such  belief  by  the  facts  and 
circumstances,  and  that  defendant  used  such 
means  and  efforts  to  avoid  the  fatal  blow 
as  you  believe  would  have  been  used  by  a 
man  of  reasonable  courage  and  reason,  ther 
you  must  find  for  the  defendant**  Not  only 
so,  but  in  giving  this  instruction  the  circuit 
Judge  further  empliasized  the  rights  of  the 
defendant  in  this  language:  "If  he  did  do 
all  that  a  man  of  ordinary  reason  and  cour- 
age would  do  to  avoid  the  difficulty,  and  if 
he  was  without  fault  and  if  he  believed  his 
life  in  danger  or  he  was  in  danger  of  sus- 
taining serious  bodily  harm,  and  he  availed 
himself  of  all  ordinary  means  of  escape  and 
then  found  it  necessary  to  strike  in  defense 
of  his  person  or  his  life  and  then  struck  un- 
der those  circumstances,  then  it  would  be 
self-defense,  and  that  would  be  a  good  de- 
fense." 

The  circuit  Judge  gave  every  instruction 
submitted  by  the  defendant  before  he  began 
to  charge  the  Jury,  and  the  italicized  portion 
of  the  request  quoted  above  covered  the  point 
that  the  defendant  was  not  obliged  to  retreat 
if  the  Jury  thought  a  man  of  ordinary  reason 
and  courage  would  have  held  his  ground  on 
account  of  the  danger  of  retreating. 

We  are  convinced  that  there  was  no  error 
in  the  charge.    Affirmed. 

GARY,  C.  J.,  and  HYDRICE,  WATTS,  and 
FRASER,  JJ.,  concur. 

,  (M  a  C.  tti) 

SMOOTHING  IRON  HEATER  00.  V. 

BLAKELY. 

(Supreme  Court  of  South  Carolina.     April  1, 

1913.) 

1.  Saijes  (f  884*)  —  Bbeach  or  Contbaot  — 

MSASUKB  OF  DAMAOEa 

Tbe  damages  recoverable  by  a  seller  of 
goods  to  be  manufactured  by  him  and  delivered 
to  the  buyer,  resulting  from  the  buyer's  refusal 
to  accept  the  goods,  include  the  seller's  claims 
for  storage  and  insurance  and  loss  of  profits 
on  unmanufactured  articles. 

[Bd.  Note.~For  other  cases,  see  Sales,  Cent 
Dig.  |§  109&-1107 ;  Dec  Dig.  §  384.*] 

2.  Trial  (|  260*)  —  Instbuctions  —  Refusal 
OF  Requests. 

The  court  may  charge  the  law  in  its  own 
language,  and,  where  it  does  so  correctly,  it 
need  not  give  requested  charges  containing 
sound  propositions  of  law  applicable  to  the 
case. 

pSd.  Note.^For  other  cases,  see  Trial,  Cent 
Dig.  if  651-669 ;  Dec.  Dig.  §  260.*]      , 

3.  Appeai-  ANn  Bbbob  (§  977*)— New  Tbiaj. 
(M  6,  161*)— Discretion  of  Tbial  Coubt— 
New  Tbial. 

It  is  within  the  trial  court's  discretion  to 
grant  a  new  trial  absolute,  nisi,  or  to  refuse 
the  same,  and  its  action  will  not  be  disturbed 
in  the  absence  of  an  abuse  of  discretion.  , 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3860-^865;  Dec  Dig.  | 
977;*  New  Trial,  Cent  Dig.  |§  9,  10,  321-323; 
Dec  Dig.  if  6,  161.*] 

4.  Tbial  (|  266*)— Qitestions  Riviewabia— 
I  NSTBUCTioNS— Exceptions. 

Where  the  court  charged  the  law  applica- 
ble to  the  evidence  and  pleadings,  and  then  ask- 


*For  otber  cases  see  same  topic. and  section  NUMBER  in  Dec.  Dis.  ft  Am.  Dig.  Key-No.  Series  St  Rep'r  Indexes 
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ed  a  party's  counsel  if  he  had  any  suggestions 
to  make  and  none  were  made,  exceptions  by  the 
party  to  the  charge  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  627-641;  Dec  Dig.  §  255.*] 

Appeal  from  (Common  Pleas  Circuit  C6urt 
of  Laurens  County;  Thos.  S.  Sease,  Judge. 

•To  be  officially  reported." 

Action  by  the  Smoothing  Iron  Heater  Com- 
pany against  A.  B.  Blakely.  From  a  judg- 
ment granting  a  new  trial  nisi  after  verdict 
for  plaintiff,  defendant  appeals.    Affirmed. 

The  following  are  defendant's  exceptions: 

"(1)  His  honor,  the  presiding  Judge,  erred 
in  overruling  the  defendant's  objection  to 
the  testimony  of  E.  L.  Witherspoon,  a  wit- 
ness for  the  plaintiff,  as  to  the  charge  of 
$36  for  storage  and  $27  for  insurance  and 
as  to  the  $113.28  claimed  as  damages  or 
profits  on  the  7,100  sets  of  unmanufactured 
harness  detachers,  on  the  ground  that  said 
testimony  being  incompetent,  and  that  said 
charges,  damages,  or  profits  are  remote,  con- 
tingent, and  speculative,  and  no  notice  was 
given  the  defendant  of  such  intended  charg- 
es or  liabilities  at  time  of  making  the  con- 
tract, and  the  complaint  contained  no  alle- 
gation of  any  items  from  special  damages  in 
regard  to  any  of  the  said  particulars,  and 
the  defendant  not  having  authorized  the  said 
insurance  or  storage  and  having  counter- 
manded the  manufacture  of  the  said  articles. 

"(2)  Because  his  honor,  the  presiding 
judge,  erred  in  refusing  the  fourth  request 
to  charge  of  the  plaintiff  which  was  as  fol- 
lows: '(4)  In  this  case,  if  the  plaintiff  has 
shipped  to  defendant  the  articles  claimed  to 
have  been  shipped  and  if  the  articles  so  ship- 
ped did  not  come  up  to  the  sample,  die,  or 
specifications  under  which  they  were  to  be 
manufactured,  the  plaintiff  should  have  not 
manufactured  any  more  of  said  articles,  and 
would  not  be  entitled  to  recover  any  damages 
of  the  defendant's  failure  to  order  out  any 
more  articles  or  to  accept  any  more  goods 
that  remained  to  be  manufactured.'  The  er- 
rors being  that  said  charge  embraced  a  sound 
proposition  of  law  applicable  to  the  facts, 
and  was  not  a  charge  upon  the  facts,  nor 
was  embodied  in  the  previous  charge,  and 
the  defendant  had  a  right  to  rely  upon  the 
defense  of  breach  of  contract  on  part  of  the 
plaintiff  in  the  manufacture  of  said  harness 
detachers  according  to  specifications  of  the 
contract,  and,  the  testimony  showing  that 
there  was  a  breach  of  said  contract,  the  de- 
fendant had  the  right  to  the  charge  from 
the  court  that  if  the  articles  were  not  manu- 
factured according  to  plans  and  specifica- 
tions in  the  contract,  not  only  should  the 
plaintiff  have  stopped  the  manufacture  of 
said  articles,  but  furthermore  would  not  be 
entitled  to  recover  any  damages  or  profits  on 
the  unmanufactured  articles. 

"(3)  Because  his  honor,  the  presiding  Judge, 
erred  in  refusing  to  charge  the  sixth  request 


to  charge  of  the  defendant,  which  was  as 
follows:  *(6)  The  plaintiff  cannot  recover 
$113.28  for  the  7,100  sets  of  unmanufactured 
harness  detachers  as  that  would  be  specula- 
tive damages.'  The  error  being  that  said  re- 
quest contained  a  sound  proposition  of  law 
applicable  to  the  facts,  and  that  said  re- 
quest was  not  a  charge  on  the  facts,  and 
that  said  damages  or  profits  were  contingent, 
remote,  and  speculative,  and  no  notice  was 
given  of  such  claim  at  the  time  of  the  mak- 
ing of  the  contract,  and  the  complaint  con- 
tained no  allegation  of  any  iQ>ecial  damages 
which  the  plaintiff  intended  to  claim  under 
said  contract. 

"(4)  Because  his  honor,  the  presiding  judge, 
erred  in  not  granting  the  defendant  motion 
made  upon  the  minutes  of  the  court  for  a 
new  trial  absolute  and  without  conditions. 

"(5)  Because  his  honor,  the  presiding  judge, 
erred  in  his  charge  as  to  the  counterclaim 
of  the  defendant  in  not  charging  that,  if 
the  amount  found  for  defendant  upon  his 
counterclaim  was  equal  to  that  of  the  plain- 
tiff's claim,  the  Jury  should  find  for  the  de- 
fendant, and,  if  the  defendant's  counterclaim 
should  be  found  to  be  of  less  amount  than 
plaintiff's  claim,  the  jury  should  find  for 
the  plaintiff  only  the  difference  between  the 
two  claims. 

"(6)  Because  his  hoifor,  the  presiding  judge, 
erred  in  adding  a  modification  to  the  defend- 
ant's first,  second,  and  third  requests  to 
charge,  the  error  being  that  when  the  goods 
are  to  be  manufactured  for  a  known  purpose 
there  is  an  implied  warranty  that  the  goods 
are  fit  and  suitable  for  the  purposes  for 
which  they  were  to  be  manufactured,  the 
plans  and  specifications  being  the  means  to 
the  end,  and  his  honor's  charge  restricted  the 
application  of  the  law  to  the  facts  in  this  case 
to  the  prejudice  of  the  defendant,  and  the 
said  request." 

Rlchey  &  Richey  and  F.  P.  McGowan,  all 
of  I/aurens,  for  appellant  Lee  &  Molse,  of 
Sumter,  and  Diill  &  Todd,  of  Laurens,  for  re- 
spondent 

WATTS,  J.  This  cause  was  tried  before 
Judge  Sease  and  a  jury  at  the  April  term 
of  court  of  common  pleas,  1912,  for  Laurens 
county.  The  plaintiff  hy  its  complaint  claim- 
ed $372  as  the  price  of  2,400  pairs  of  har- 
ness detachers  at  15%  cents  per  pair,  and 
$276.18  for  Insurance  and  storage  and  dam* 
ages  by  way  of  profit  on  7,100  unmanufactur- 
ed pairs  of  detachers  under  verbal  contract 
between  appellant  and  respondent  made  in 
1907.  Appellant,  by  answer,  denied  the  ma- 
terial allegations  of  the  complaint,  and  al- 
leges that  there  was  a  contract  between 
them  made  in  April,  1907,  wherein  it  was 
agreed:  (1)  That  the  plaintiff  should  furnish 
suitable  material  for  and  manufacture  a 
suitable  and  perfect  die  and  make  10,000 
sets  of  harness  detachers,  and  deliver  same 


*For  otber  cases  see  same  topic  and  section  NXJHBBR  hi  Dec.  Dig.  h  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezei 
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to  the  defendant  500  per  month.  (2)  Manu- 
facture said  harness  detachers  out  of  suit- 
able material,  and  exactly  like  the  model  fur- 
nished by  defendant.  (3)  That  the  defendant 
shall  advance  ^00  to  pay  for  the  die  and 
advance  the  amount  of  the  purchase  money 
for  the  raw  material  for  the  manufacture  of 
the  detachers.  (4)  That  the  defendant  should 
pay  15%  cents  per  set  for  said  detachers, 
less  the  money  advanced  for  raw  material. 
(5)  The  answers  also  alleged  a  breach  of 
contract  by  the  plaintiff,  and  that  the  de- 
tachers were  utterly  worthless  and  unfit  for 
the  purpose  for  which  they  were  made,  that 
they  were  improperly  made,  and  not  after 
the  model  furnished,  and  set  up  a  counter- 
claim against  the  defendants  for  $300  paid 
for  the  die,  and  $568.48  advanced  for  mate- 
rial for  the  detachers,  and  for  $77.60  paid 
for  500  detachers  delivered,  in  all  amounting 
to  $944.98. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $325.  A  motion  for  a  new  trial  was 
made  by  the  defendant  The  court  granted 
the  new  trial  nisi.  Defendant  appeals  upon 
six  exceptions.  The  sole  question  for  the 
jury  to  determine  was  the  measure  of  dam- 
ages, if  any.  There  was  no  denial  of  the 
contract  between  the  parties,  and  the  ques- 
tion of  the  manufacture  of  the  article  was  a 
question  for  the  jury.  The  exceptions  should 
be  set  out  in  the  report  of  the  case. 

[1]  The  first  exception  alleges  error  in  ad- 
mitting testimony  over  objection  of  E.  Ia 
Witherspoon  as  to  a  charge  for  storage  and 
insurance  and  a  claim  for  damage  or  profits 
on  unmanufactured  articles  on  the  ground 
tliat  it  was  incompetent,  and  the  damage 
was  remote,  speculative,  and  contingent,  and 
no  notice  was  given  to  the  defendant  of  such 
intended  charge  at  the  time  of  the  making 
of  the  contract 

3  Sutherland  on  Damages  (3d  Ed.)  at  pages 
1864  and  1865,  says:  **The  general  rule  of 
damages  heretofore  stated  is  sometimes  re- 
garded as  inadequate  to  compensate  the  ven- 
dor for  the  loss  he  has  sustained  in  conse- 
quence of  the  vendee's  refusal  to  accept  the 
goods.  In  a  Virginia  case  there  was  a  re- 
fusal to  receive  crude  iron  ore,  and  it  was 
adjudged  that  the  vendor  could  recover  dam- 
ages for  the  loss  resulting  from  the  delay  to 
receive  it,  and  also  for  the  profits  that  would 
have  been  realized  if  the  whole  amount  con- 
tracted for  had  been  delivered.  In  answer- 
ing the  objection  to  such  recovery,  the  court 
held  it  would  not  be  doubted.  The  object 
of  the  law  In  awarding  damages  is  to  make 
amends  or  reparation.  It  aims  to  put  the 
party  in  the  same  position,  so  far  as  money 
can  do  it,  as  he  would  have  been  if  the  con- 
tract had  been  performed.  He  is  entitled  to 
recover  all  damages  resulting  directly  from 
its  violation.  There  may  be  several  ele- 
ments of  damages.  It  may,  as  in  this  case, 
consist  of  the  expense  incurred  in  taking 
care  of  the  unemployed  stock,  and  paying 


the  wages  of  idle  employes  that  were  neces- 
sary to  the  performance  of  the  contract, 
while  the  plaintiff  was  unnecessarily  and  un- 
reasonably prevented  from  doing  the  work 
contracted  for,  and  may  also  consist  of  the 
profits  which  would  have  been  realized  if 
the  party  had  been  allowed  to  complete  the 
contract  Otherwise,  a  contract  from  which 
a  profit  was  reasonably  certain  might  result, 
without  his  fault,  in  an  absolute  loss  to  the 
party  who  should  have  received  the  profit 
One  might  enter  into  an  agreement  to  do 
certain  work  at  a  stipulated  time  which  re- 
quired for  its  performance  teams  and  hands, 
and,  though  ready  to  begin  at  the  appointed 
time,  be  prevented  by  the  other  party  from 
doing  so,  through  one  pretext  or  another, 
until  the  daily  expenses  of  his  equipment, 
idle  teams,  and  his  hands  exceed  the  entire 
profit  to  be  expected  from  the  performance 
of  the  work,  and  then  finally  not  be  allow- 
ed to  do  the  work  at  all.  Is  it  possible  that 
in  an  action  for  breach  of  contract  he  could 
only  recover  the  profits  that  he  could  show 
that  he  would  have  made  from  the  perfor- 
mance of  the  work  if  he  liad  been  allowed 
to  do  it,  and  nothing  from  the  loss  resulting 
from  the  delay  Induced  by  the  misconduct  of 
the  other  party  to  the  contract?  If  so,  in- 
stead of  gains  or  profits,  he  would  have  to 
suffer  an  actual  i)ecuniary  loss  without  fault 
on  his  part  but  caused  solely  by  the  mis- 
conduct of  the  other  party.  Such  a  result 
would  directly  confiict  with  the  very  object 
of  the  law  in  awarding  damages  for  the  vio- 
lation of  a  contract,  which  is  to  place  the 
party  pecuniarily  in  the  same  condition  that 
he  would  have  been  in  if  the  contract  had 
been  kept  and  performed.  The  measure  of 
damages  in  every  cause  must  be  such  as, 
when  applied^  will  result  In  the  ascertain- 
ment of  the  sum  necessary  to  make  good  the 
entire  loss  sustained  by  the  reason  of  the 
act  of  default  which  constitutes  the  cause  of 
action.  The  plaintiffs  were,  by  the  act  of 
the  defendant,  prevented  from  making  the 
deliveries  called  for  by  the  contract" 

"A  party  to  a  contract  is  entitled  to  re- 
cover for  a  breach  thereof  by  the  other  party 
such  damages  as  are  the  natural  and  proxi- 
mate result  of  the  breach,  but  not  profits 
unless  loss  of  profits  is  a  natural  and  proxi- 
mate result  of  the  breach  and  the  extent  of 
the  loss  is  satisfactorily  proved."  Raven  Red 
Ash  Coal  Co.  v.  Herron  (Va.)  75  S.  E.  752. 

This  exception  is  overruled. 

[2]  The  second  exception  imputes  error  on 
the  part  of  his  honor  in  not  charging  defend- 
ant's fourth  request  The  judge  charged  de- 
fendant's fifth  request,  and  that,  taken  in 
connection  with  his  general  charge,  will  show 
that  he  charged  the  legal  propositions  con- 
tained in  this  request  ''The  judge  has  the 
right  to  charge  the  law  of  a  case  in  his  own 
language;  and,  where  he  fully  discharges  that 
duty,  he  is  not  required  to  charge  abstract 
propositions  or  sound  propositions  of  law  ap- 
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pllcaWe."  Joyner  v.  Railroad  Co.,  91  S.  O. 
104,  74  8.  B.  827.  This  exception  is  over- 
ruled. 

The  third  exception  is  overruled,  for  the 
reasons  stated  in  overruling  the  first  ex- 
ception. 

[3]  The  fourth  exception  is  overruled  be- 
cause it  was  entirely  within  the  judge's  dis- 
cretion to  grant  a  new  trial  absolute,  nisi,  or 
to  refuse  Ihe  same,  and  we  see  no  erroneous 
exercise  of  that  discretion. 

[4]  Exception  5  is  overruled,  because  his 
honor  charged  fully  the  law  as  applicable  to 
the  evidence  and  pleadings,  and  after  his 
charge  asked  defendant's  counsel  if  they  had 
any  suggestions  to  make,  and  none  were 
made  to  his  honor. 

Exception  6  is  overruled,  as  his  honor 
committed  none  of  the  errors  complained  of, 
and  his  charge  was  in  no  manner  prejudicial 
to  the  appellant 

Judgment  affirmed. 

GARY,  0.  J.,  and  WOODS,  HYDRICK, 
and  ERASER,  JJ.,  concur. 


(161  N.  C.  668) 

ROBINSON  et  aL  t.  OITT  OP  GOM>SBORO. 

(Supreme  Court  of  North  Carolina.     April  9, 

1913.) 

1.  Municipal  Ck)BP0BATi0N8  (I  918*>— Bonds 

— ISSUANCB— ReFEKBN  DUM— NeCESSITT. 

Bonds  of  a  city  authorized  to  issue  bonds 
to  provide  for  iSoating  debts  contracted  for  nec- 
essary expenses  and  for  enlargement  of  the  sewer 
system  of  the  city,  for  waterworks  improve- 
ments, for  equipping  the  fire  department,  and 
for  street  improvements  are  all  for  necessary 
expenses,  and  may  be  issued  without  submitting 
the  question  to  a  vote  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1919-1023;  Dec. 
Dig.  §  9ia*] 

2.  Municipal  Oospokations  (|  907*)— Bonds 
—Statutes— CoNSTBUCTioN. 

A  statute  authorizing  the  board  of  alder> 
men  of  the  city  of  Goldsboro  to  issue  interest- 
bearing  bonds  at  a  rate  not  exceeding  6  per  cent, 
per  annum  to  provide  for  floating  debts  there- 
tofore contracted  for  necessary  expenses  and  for 
enlarging  the  sewer  system,  for  waterworks  im- 
provements, for  equipping  the  lire  department, 
and  for  paving  streets  is  unaffected  by  Putx 
Laws  1911,  a  86,  giving  dties  power  to  issue 
bonds  for  purposes  specified,  when  approved  by 
a  majority  of  the  qualified  voters  or  by  the  city 
charter,  conferring  on  the  board  of  aldermen  the 
power  to  provide  water  and  to  provide  for  re- 
pairing and  draining  streets,  etc ;  the  bonds  in 
question  being  all  issued  for  necessary  expenses. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1896;  Dec.  Dig.  f 
907.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Carter,  Judge. 

Action  by  J.  J.  Robinson,  a  taxpayer  and 
citizen  of  the  City  of  Goldsboro,  on  behalf 
of  himself  and  other  citizens  and  taxpayers 
thereof,  against  the  City.  From  a  Judgment 
denying  relief,  plaintiff  appeals.    Affirmed. 


This  is  an  action  brought  by  the  piaintifl, 
a  taxpayer  and  citizen  of  the  city  of  Golds- 
boro, in  his  own  behalf  and  in  behalf  of  oth- 
er citizens  and  taxpayers,  to  restrain  the  is- 
suing of  certain  bonds  and  the  levying  and 
collection  of  certain  taxes  to  pay  the  inter- 
est thereon,  and  to  provide  a  sinking  fund 
for  the  payment  of  the  principal. 

The  piaintifl  alleges: 

"Second.  That  the  piaintifl  is  a  citizen  and 
taxpayer  of -said  city. 

"Third.  That  the  defendants  caused  to  be 
passed  by  the  General  Assembly  of  1913  a 
certain  act,  authorizing  the  board  of  alder- 
men of  the  city  of  Goldsboro  to  issue  $83,000 
in  bonds  for  the  following  purposes :  $15,000 
for  funded  indebtedness  heretofore  contract- 
ed for  sewerage  improvement  and  extension 
by  said  city,  to  run  for  not  exceeding  37 
years ;  $36,000  for  waterworks  improvement, 
to  run  for  not  exceeding  38  years ;  $9,000  for 
fire  department  protection,  to  run  for  not  ex- 
ceeding 38  years ;  and  $23,000  for  street  im- 
provements, to  run  for  not  exceeding  40 
years. 

"Fourth.  That  for  the  purpose  of  provid- 
ing for  the  payment  of  the  interest  accruing 
on  and  the  principal  at  maturity  of  all  of 
said  bonds  said  act  provides  for  said  board 
of  aldermen  to  levy  and  lay  a  particular  tax 
on  all  persons  and  subjects  of  taxation  which 
the  board  of  aldermen  now  or  may  hereafter 
be  authorized  to  levy  and  lay  taxes,  for  any 
purpose  whatever;  said  particular  tax  not 
to  be  more  than  11  cents  on  the  $100  assess- 
ed valuation  of  property,  and  not  more  than 
33  cents  on  the  poll. 

''Fifth.  That  the  question  of  issuing  the 
bonds  provided  for  in  said  act  has  not  been 
submitted  to  the  qualified  Toters  of  the  said 
city,  and  that  the  board  of  aldermen  of 
said  dty  are  preparing  to  issue  said  bonds 
without  the  submission  to  the  said  voters. 

"Sixth.  Upon  Information  and  belief,  that 
the  defendants  have  no  power  to  Issue  said 
bonds,  or  to  levy  and  collect  the  taxes  pro- 
vided for  In  said  act  of  the  General  Assem- 
bly; the  proposed  bonded  Indebtedness  of 
said  city  is  not  for  necessary  expenses,  and 
that  the  said  bonds  will,  if  their  issuance  is 
not  restrained,  impose  an  indebtedness  upon 
said  dty  not  authorized  by  the  qualified  vot- 
ers to  run  for  the  respective  number  of 
years  as  set  forth  in  said  act  of  the  General 
Assembly. 

"Seventh.  That  the  board  of  aldermen  of 
said  city  are  elected  for  a  term  of  two  years, 
and  that  the  term  of  office  of  the  present 
board  will  expire  in  May,  1913.  That  the 
population  of  said  town  is  approximately 
8,000.  That  the  assessed  valuation  of  all 
real  and  personal  property  within  the  corpo- 
rate limits  is  approximately  $4,500,000.  That 
the  rate  of  taxes  now  levied  by  the  board 
of  aldermen  of  said  city  is  94  cents  on  the 
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assessed  valuation  of  real  and  personal  prop- 
erty and  $2.82  on  each  polL" 

The  defendants  answer  and,  among  other 
things,  allege: 

"First  That  for  the  past  three  years  or 
longer  there  have  been  increasing  demands 
ui)on  and  applications  to  the  board  of  alder- 
men of  the  city  of  Goldsboro  for  the  enlarge- 
ment and  extension  of  the  waterworks  plant 
and  system;  for  better  and  safer  eqoipment 
to  the  city's  fire  department ;  for  the  repair- 
ing and  paving  of  certain  streets  needing  the 
same  in  said  dty.  That  realizing  and  seeing 
the  necessity  for  the  aforesaid  improvements 
the  board  of  aldermen  of  said  dty  did,  at 
its  meeting  held  on  December  4,  1912,  adopt 
a  resolution  directing  the  mayor  to  appoint  a 
conmiittee  of  five  to  take  under  consideration 
the  amendments  that  they  deemed  wise  and 
advisable  to  the  city  charter,  and  report 
their  suggestions  and  findings  to  another 
meeting.  The  mayor  appointed  on  said  com- 
mittee the  following  aldermen,  to  wit:  Lion- 
el Well,  W.  D.  Creech,  0.  B.  Hall,  G.  P. 
Hood,  and  W.  L.  Peacock.  That  said  com- 
mittee, after  about  six  weeks'  study  and 
work  on  those  amendments  to  the  city  char- 
ter which  appertained  to  the  Issuance  of  the 
bonds  mentioned  in  paragraph  third  of  the 
complaint  (and  hereafter  set  forth  in  full), 
did,  at  a  meeting  of  the  board  of  aldermen, 
held  January  22,  1913,  make  its  report  and 
unanimously  recommend  the  issuance  of  said 
bonds  by  said  city  for  said  improvements. 
On  motion  of  Alderman  Draper,  seconded 
by  Alderman  Weil,  the  board  unanimously 
adopted  the  report  of  the  committee  on  char- 
ter amendments,  and  unanimously  adopted 
the  following  resolution:  'Be  It  ordained  by 
the  board  of  aldermen  of  the  city  of  Qolds- 
boro  that  Mayor  John  R.  Higgins  and  City 
Attorney  D.  O.  Humphrey  cause  to  be  pre- 
sented to  the  General  Assembly  of  North 
Carolina^  now  in  session,  for  enactment,  the 
following  bills: 

"'Whereas  the  dty  of  Goldsboro  is  far 
debted  in  the  sum  of  fifteen  thousand  dollars, 
contracted  heretofore,  for  necessary  expens- 
es; and  whereas,  the  said  dty  of  Goldsboro 
desires  to  issue  bonds  in  a  suffldent  amount 
to  pay  said  indd>tedness ;  and  whereas,  the 
waterworks  plant  and  system  owned  by  the 
city  of  Goldsboro  is,  in  Its  present  condition, 
Insufficient  to  supply  the  dty  and  its  inhab- 
itants with  the  proper  and  needful  supply  of 
water;  and  whereas,  it  has  become  a  neces- 
sity that  said  waterworks  plant  and  system 
be  improved,  enlarged,  and  extended;  and 
whereas,  the  dty  of  Goldsboro  desires  to  Is- 
sue bonds  in  a  sum  not  exceeding  thirty-six 
thousand  dollars  to  make  the  said  necessary 
Improvements,  enlargement,  and  extension  to 
the  said  waterworks  plant  and  system ;  and 
whereas,  the  fire  department  and  system  of 
the  city  of  Goldsboro,  in  its  present  condi- 
tion, is  Inadequate  and  insufficient  to  safe- 
guard the  interests  of  the  dty  of  Goldsboro 


and  its  dtizens  from  loss  by  fire ;  and  where- 
as, it  is  necessary  that  the  said  fire  depart- 
ment and  system  have  a  safe  and  proper 
equipment  of  hose,  wagons,  trucks,  and  ap- 
pliances; and  whereas,  the  said  city  of 
Goldsboro  desires  to  issue  bonds  in  an  amount 
not  exceeding  nine  thousand  dollars  to  prop- 
erly provide  and  equi^  the  said  fire  depart- 
ment and  system;  and  whereas,  some  of 
the  prludpal  streets  of  the  dty  of  Goldsboro, 
to  wit.  East  Oeutre  street,  between  Chestnut 
and  Ash  streets,  betwe^i  Walnut  and  Ash 
streets,  as  well  as  some  of  the  other  streets 
in  said  dty,  are  in  bad  condition,  being  un- 
safe and  imsighUy,  and  need  working,  ma- 
cadamizing, and  paving;  and  whereas,  the 
same  is  necessary  for  the  general  betterment 
of  the  dty  of  Goldsboro  and  its  citizens; 
and  whereas,  the  city  of  Goldsboro  desires 
to  issue  bonds  in  a  sum  not  exceeding  twen- 
ty-three thousand  dollars,  in  order  to  have 
said  work,  macadamizing,  and  paving  effec- 
tuated on  said  streets:  Therefore,  the  Gen- 
eral Assembly  of  North  Carolina  do  enact' 
[The  act  of  the  General  Assembly  follows, 
authorizing  the  issuing  of  bonds  in  the  sum 
of  $15,000  to  provide  for  floating  debts  there- 
tofore contracted  for  necessary  expenses,  of 
bonds  in  the  sum  of  $36,000  for  enlarging 
and  extending  the  waterworks  system,  of 
bonds  In  the  sum  of  $9,000  for  properly 
equipping  and  adding  to  the  fire  department, 
and  of  bonds  in  the  sum  of  $23,000  for  work-. 
ing,  paving,  and  macadamizing  the  streets.] 

''Second.  That  the  foregoing  bill  was  regu- 
larly enacted  by  the  General  Assembly  of 
North  Carolina,  session  of  1913,  the  same 
having  passed  its  several  readings  on  three 
separate  days,  the  ayes  and  nays  bdng  called 
on  the  second  and  third  readings  of  said  bill 
and  being  entered  on  the  Journals  of  the 
House  and  Senate,  respectively.  That  the 
same  conferred  full  power  upon  the  said 
board  of  aldermen  to  issue  the  bonds  therein 
set  out  That  said  act  is  known  as  H.  B. 
1260  and  S.  B.  963. 

''Third.  That  the  present  tax  rate  of  94 
cents  on  the  assessed  valuation  of  property 
and  $2.82  on  the  poll  will  not  be  increased 
by  the  issuance  of  said  bonds,  this  being 
brought  about  from  the  fact  that  one  of  the 
city's  bond  Issues  will  become  due  in  July 
of  this  year  and  be  paid  by  funds  already  in 
the  hands  of  the  commissioner  of  the  sink- 
ing fund  of  the  city  of  Goldsboro,  for  that 
purpose,  by  reason  of  which  there  is  an 
available  surplus  property  tax  of  5  cents 
and  a  surplus  poll  tax  of  15  cents.  That 
there  are  also  three  other  bond  issues  of 
said  dty  now  outstanding,  from  each  of 
which  a  surplus  of  2  cents  property  tax  and 
6  cents  poll  tax  is  available.  That  this 
available  surplus  tax  makes  a  total  of  11 
cents  property  tax  and  33  cents  poll  tax; 
this  being  the  amount  to  which  the  board  of 
aldermen  are  limited  in  said  act  for  provid- 
ing for  the  payment  of  the  Interest  and  prin- 
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dpal  of  the  $83,000  bond  Issue  therein  au- 
thorized. 

"Fourth.  That  there  is  nothing  In  the  char- 
ter of  the  city  of  Goldsboro  restricting  the 
issuance  of  the  said  bonds.  That  section  27 
of  the  city  charter,  passed  by  the  General 
Assembly  of  North  Carolina  (chapter  397, 
Private  Laws  of  1901),  reads  as  follows: 
'That  among  the  powers  herein  conferred  on 
the  board  of  aldermen,  they  shall  provide 
water,  provide  for  repairing  and  draining  of 
streets,  reflating  the  .market,  tal^e  the 
proper  means  to  prevent  and  extinguish 
fires.    *     •    •' 

"Fifth.  That  all  of  the  aforesaid  bonds 
are  for  necessary  expenses  in  and  for  said 
city.  That  the  funded  indebtedness  of  said 
city  for  which  said  act  authorizes  a  $15,000 
bond  issue  is  the  result  of  several  years'  ac- 
cumulation of  necessary  expenses  incurred 
by  said  city  for  sewerage  extensions  and  im- 
provements; the  revenue  from  said  city  not 
having  been  ample  to  provide  for  the  same. 
That  the  bond  issue  of  $36,000  authorized  by 
said  act  is  for  the  purpose  of  enlarging  and 
extending  the  waterworks  plant  and  system 
of  the  city  of  Goldsboro.  That  the  bond  is- 
sue of  $9,000  authorized  by  said  act  Is  for 
the  purpose  of  properly  equipping  and  adding 
to  the  fire  department  system  of  said  city. 
That  the  bond  issue  of  $23,000  authorized 
by  said  act  Is  for  the  puriyose  of  working, 
macadamizing,  and  paving  some  of  the  prin- 
cipal streets  needing  the  same  in  said  city.*' 

The  cause  came  on  for  hearing  upon  a  mo- 
tion for  a  restraining  order,  and  his  honor, 
finding  that  the  ind€A)tedness  of  $15,000  was 
contracted  for  necessary  expenses,  and  being 
of  opinion  that  the  other  purposes  or  which 
bonds  were  to  be  issued  were  also  for  neces- 
sary expenses,  denied  the  motion,  and  the 
plaintiff  excepted  and  appealed. 

Langston  &  Allen,  of  Goldsboro,  for  appel- 
lant D.  C  Humphrey,  of  Goldsboro,  for 
appellee. 

AL.LEN,  J.  [1]  The  judge  of  the  superior 
court  has  found  as  a  fact  that  the  indebted- 
ness of  $15,000  was  contracted  for  necessary 
expenses,  and  we  adopt  his  finding,  and  has 
correctly  held  that  the  other  purposes  for 
which  it  is  proposed  to  issue  bonds  fall  within 
the  class  of  necessary  expenses.  If  so,  the 
law  does  not  require  the  question  of  issuing 
the  bonds  to  be  submitted  to  a  vote  of  the 
people.  Faucett  v.  Mt.  Airy,  134  N.  C.  125, 
45  S.  B.  1029,  63  L.  R.  A.  870,  101  Am.  St. 
Rep.  825;  Hightower  v.  Raleigh,  150  N.  C. 
569,  65  S.  B.  279;  Water  Co.  v.  Trustees, 
151  N.  C.  175,  65  S.  E.  927;  Bradshaw  v. 
High  Point,  151  N.  O.  517,  66  S.  E.  601 ;  Un- 
derwood V.  Asheboro,  152  N.  C.  641,  68  S.  E. 
147;  Hotel  Ck).  v.  Red  Springs,  157  N.  O. 
137,  72  S.  B.  837;  Murphy  v.  Webb,  156  N. 
C.  402,  72  S.  B.  460. 


[2]  The  provision  In  the  act  as  to  the  rate 
of  Interest  is  in  all  material  respects  like 
the  one  considered  and  held  valid  in  Hotel 
CJo.  V.  Red  Springs,  supra.  We  have  ex- 
amined the  charter  of  the  defendant  and 
chapter  86,  Public  liaws  of  1911,  and  find 
nothing  which  affects  injuriously  the  validity 
of  the  bonds,  and  are  of  opinion,  upon  the 
whole  record,  that  the  defendant  has  au- 
thority to  issue  the  bonds  set  out  in  the 
complaint  and  answer,  and  to  levy  and  col- 
lect the  taxes  for  the  payment  of  the  bonds 
and  the  interest  thereon. 

Afiirmed. 

(161  N.  a  663) 

JONES  T.  RICHMOND  et  aL 

(Supreme  Court  of  North  Carolina.     April  9, 

1913.) 

1.  Wills    (§    597*)— Estate   Conveyed— Feb 
Simple. 

A  will,  devising  the  balance  of  testator^B 
land  to  bis  four  children  and  appointing  a  tms- 
tee  for  the  children  who  should  use  the  income 
for  support  and  education  until  the  youngest  be- 
came 21  years  old,  devises  the  fee  in  view  of 
Revlsal  1905,  f  3138,  providing  that  a  will  shall 
be  construed  to  devise  a  fee  unless  the  testator 
plainly  evinces  an  intention  to  convey  an  estate 
of  less  dignity. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1319-1326 ;  Dec.  Dig.  §  597.*] 

2.  Wills  (§  458*)— Construction  —  "Pbopbb- 
TY"— SuavivoBS. 

Where  item  3  of  a  will  disposing  of  realty 
is  complete  in  itself  and  devises  the  balance  of 
testator's  realty  to  his  four  children  in  fee,  a 
construction  of  the  word  "property**  in  item  4, 
bequeathing  personalty  to  the  four  children  and 
providing  that  the  "property**  should  go  to  the 
survivors,  will  not  be  adopted  so  as  to  affect 
item  3. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  §  977 ;  Dec.  Dig.  |  458.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5693-5728;    voL  8,  pp.  7768-7770] 

Appeal  from  Superior  Court,  IPeraon 
County;    Whedbee,  Judge. 

Petition  for  partition  by  Coy  R*  Jones 
against  John  D.  K.  Richmond  and  others. 
From  a  decree  for  plaintiff,  defendants  ap- 
peal.    Affirmed. 

L.  M.  Carlton,  of  Roxboro,  S.  M.  Gattis, 
of  Hillsboro,  and  Carver  &  Wlnstead  and  N. 
Lunsford,  all  of  Roxboro,  for  appellants. 
Bryant  &  Brogden,  of  Durham,  for  appellee. 

CLARK,  C.  J.  This  is  a  petition  for  par- 
tition; the  plaintiff  claiming  an  undivided 
one-sixteenth  interest  in  the  lands  described 
in  the  complaint  The  answer  having  denied 
the  title  of  the  plaintiff,  the  cause  was  trans- 
ferred to  the  superior  court  fbr  trial.  In 
that  court  it  appeared  from  the  admissions 
of  the  parties  that  the  title  depends  upon 
the  construction  of  the  will  of  D.  W.  K. 
Richmond,  who  left  surviving  him  one 
daughter,  MoIUe,  by  his  first  wife,  now  de- 
ceased, whose  only  child  is  the  plaintiff.  He 
left  by  his  second  wife  four  children,  one  of 
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whom,  Frances  Kate,  died  soon  after  the 
testator  at  the  age  of  7  years.  The  plaintiff 
claims  that  the  realty  devised  in  item  3  of 
the  will  to  the  four  children  by  the  second 
marriage  became  vested  in  them  in  fee,  and 
that  at  the  death  of  Frances  Kate  he  became 
entitled  as  heir  at  law  to  one-fourth  of  her 
Interest,  L  e.,  to  one-sixteenth  of  the  4^ 
acres  which  is  the  real  estate  in  controversy. 
The  defendants  claim,  on  the  contrary,  that 
on  the  proper  construction  of  said  item  8  of 
the  will  that  on  the  death  of  Frances  Kate 
they  became  entitled  to  her  interest 

[1,  2]  The  defendants  claim  that  items  2 
and  4  throw  light  upon  the  proper  construc- 
tion of  item  3. 

Items  2,  3,  and  4  of  the  will  are  as  fol- 
lows: 

"Item  2.  I  give  unto  my  daughter  MoUie 
the  tract  of  land  lying  between  the  Roxboro 
and  Hillsboro  roads  and  the  Durham  and 
Milton  road,  including  the  dwelling  house  I 
now  live  in  with  all  other  outside  improve- 
ments, bams,  etc.;  also  one-half  interest  in 
the  lands  in  Orange  county;  also  one-half 
interest  in  the  lands  of  Dallas  county.  Ark.; 
also  the  parlor  furniture.  Including  the  pi- 
ano; also  two  beds  and  steads,  one  bureau 
In  the  girls*  room  and  my  desire  is  that  my 
daughter  Mollie  divide  the  bed  clothing  be- 
tween herself  and  my  other  children.  It  is 
my  wish  that  none  of  the  house  furniture 
be  sold  that  will  be  of  service  to  the  children. 

"Item  3.  The  balance  of  my  lands,  includ- 
ing mills  and  store  lot,  I  leave  to  my  other 
four  children,  Eugene  J.,  John  D.  K.,  Earl, 
and  Fannie  Kate.  And  it  is  my  desire  that 
S.  Y.  Brown  become  trustee  for  my  four  chil- 
dren above  named  without  being  required  to 
give  bond  as  trustee.  And  it  is  my  desire 
that  my  executors  hereinafter  named  turn 
over  to  the  said  trustee  all  lands  and  money 
that  said  children  are  entitled  to,  to  be  used 
by  said  trustee  at  his  discretion  for  the 
maintenance,  support  and  education  of  said 
children  until  the  youngest  child  becomes 
twenty-one  years  old  tf,  in  the  discretion 
of  the  trustee,  as  the  children  become  of  age 
he  may  apportion  certain  amounts,  either  in 
money  or  in  property,  as  he  may  deem  prop- 
er and  right 

"Item  4.  It  is  my  desire  that  all  my  house- 
hold and  kitchen  furniture  not  already  men- 
tioned that  can  be  preserved  and  used  for 
the  benefit  of  my  four  last-named  children 
be  not  sold  and  used  for  their  good,  if  in 
case  either  of  these  four  last-named  children 
should  die  the  property  to  go  to  the  surviv- 
ors of  said  four  children." 

Rev.  §  3138,  provides:  "When  real  estate 
shall  be  devised  to  any  person,  the  same 
shall  be  held  and  construed  to  be  a  devise 
in  fee  simple,  unless  such  devise  shall,  in 
plain  and  express  words  show,  or  it  shall  be 
plainly  intended  by  the  will,  or  some  part 
thereof,  that  the  testator  intended  to  convey 
an  estate  of  less  dignity/' 


His  Honor  held  that  the  real  estate  in 
item  3  became  vested  in  fee  in  the  four  chil- 
dren therein  named,  and  hence  that  at  the 
death  of  Frances  Kate  her  one-fourth  in- 
terest descended  upon  her  heirs  at  law,  one 
of  whom  is  the  plaintiff,  the  only  child  of 
her  deceased  sister,  Mollie. 

The  subject-matter  referred  to  in  item  3 
is  not  referred  to  either  in  item  2  or  item  4. 
Item  2  devises  certain  lands  to  Mollie,  the 
daughter  of  testdtor,  and  also  gives  her  a 
few  articles  of  personal  property  and  directs 
her  to  divide  the  bed  clothing  between  her- 
self and  his  other  children,  expressing  the 
wish  that  none  of  the  house  furniture  be 
sold  that  would  be  of  service  to  the  children. 
This  is  emphasized  in  item  4,  which  express- 
es a  wish  that  "all  my  household  and  kitchen . 
furniture  not  already  mentioned  that  can  be 
preserved  and  used  for  the  benefit  of  my  four 
last  children  be  not  sold  but  used  for  their 
good,  if  in  case  either  of  the  four  last-named 
children  should  die  the  property  to  go  to 
survivors  of  said  four  children."  The  de- 
fendants asked  the  court  to  construe  the 
word  "property"  in  item  4  to  embrace  the 
real  estate  devised  in  item  3,  and  thus  to 
place  a  limitation  for  life  thereon.  This 
would  be  a  forced  construction.  Item  3  is 
complete  In  itself  as  to  the  real  estate  there- 
in given  as  much  so  as  item  2  to  the  real 
estate  therein  devi£fed.  Item  4  has  reference 
only  to  the  household,  and  kitchen  furniture, 
and  the  word  "property"  as  therein  used 
naturally  refers  to  said  articles  of  personal 
property  mentioACd  in  that  item.  While 
the  word  "property"  is  broad  enough  to  em- 
brace real  estate  under  some  circumstances, 
in  the  connection  in  which  it  is  here  used 
it  evidently  applies  only  to  the  household 
and  kitcben  furniture  in  said  item  4.  If  the 
word  "property"  used  in  item  4  extended  to 
embrace  the  real  estate,  it  would  follow  that 
in  case  of  the  dieath  of  either  of  the  last 
four  named  children  such  realty  would  go  to 
the  "survivors"  and  not  to  their  children, 
should  they  leave  any,  which  intention  can- 
not reasonably  be  imputed  to  the  testator. 

The  first  sentience  in  item  3  devises  the 
land  therein  given  to  his  four  children 
named.  The  second  sentence  names  the  trus- 
tees for  them  to  act  without  bond.  The 
third  is  a  direction  to  his  executor  to  turn 
over  to  the  trustee  all  lands  and  moneys  that 
said  children  are  entitled  to,  to  be  used  by 
the  trustee  at  his  discretion  for  their  mainte- 
nance, support  and  education  until  this 
youngest  should  become  of  age;  the  trustee 
being  authorized  in  his  discretion,  as  the 
children  severally  become  of  age,  to  appor- 
tion certain  amounts  of  money  or  property 
to  them  as  he  might  deem  right  and  proper. 
There  is  no  limitation,  no  creation  of  a  life 
estate,  and  no  words  to  restrict  the  interest 
or  suggest  how  it  should  go  upon  the  death 
of  either  of  the  children.  If  Frances  Kate 
had  lived  till  she  was  21,  or  had  died  leav- 


952 


77  SOUTHEASTERN  REPORTER 


(N.a 


Ing  chndren,  Is  there  any  question  that  said 
real  estate  at  her  death  would  have  gone  to 
her  children  or  heirs  at  law?  Tet  If  the 
word  ••property"  In  Item  4  applied  to  the 
realty  in  item  3,  then  if  Frances  Kate  had 
died  leaving  children  the  realty  would  have 
gone  to  the  "survivors"  of  the  four  children, 
and  if  she  had  arrived  at  age  she  could 
not  have  conveyed  her  interest  in  fee. 

The  court  helow  properly  held  that  Fran- 
ces Kate  took  the  realty  In  fee  and  that  upon 
her  death  one-fourth  interest  in  her  share 
descended  upon  the  plaintlif  as  one  of-  her 
heirs  at  law. 

Affirmed. 

a62  N.  c.  1) 

DAVID  MILLBR  &  CO.  t.  CUBIi  et  «L 

(Supreme  Court  of  North  Carolina.     April  9, 

1913.) 

1.  PiJEADiNo  (§  290*)— Complaint— YEBinoA- 

TIO  N^^PURP  OSK. 

The  Object  of  Revisal  1905,  S§  488-490, 
providing  for  the  verification  of  pleadings,  is  to 
give  the  pleader  a  convenient  substitute  for  the 
old  bill  of  discovery  in  equity,  and  to  eliminate 
all  issues  of  fact  that  the  parties  are  not  will- 
ing to  raise  tmder  oath. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  IS  859-^803,  886^^;  Dec.  Dig.  i 
290.*] 

2.  Bills  and  Notes  (8  486*)— Complaint- 
Verification  BY  Attobnet— Sufficiency. 

Under  Revisal  1906,  |§  488^90,  which  re- 
quire the  verification  of  a  pleading  to  state  that 
tne  pleading  is  true  to  the  knowledge  of  the 
person  making  the  verification,  except  as  to  mat- 
ters stated  on  information  and  belief,  and  that 
as  to  those  matters  he  believee  it  to  be  true, 
and  authorizing  verification  by  an  attorney  if 
the  action  commenced  be  founded  on  an  instru- 
ment for  the  payment  of  money  only,  in  hia  poa- 
session,  or  if  the  material  allegations  of  the 
pleading  be  within  his  personal  knowledge,  but 
requiring  him  to  set  forth  his  knowledge  or 
the  grounds  of  his  belief,  and  why  it  is  not 
made  by  the  party,  verification  by  an  attorney 
of  a  complaint  on  a  note  reciting  that  "the  facts 
set  forth  in  the  foregoing  complaint  as  of  affi- 
ant's '*own  knowledge  are  true  and  those  stated 
on  information  and  belief  he  believes  to  be  true,'* 
and  omitting  to  state  why  the  verification  was 
not  made  by  one  of  the  plaintiffs,  is  defective. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1542-15&4;  Dec.  Vig.  | 
485.*] 

3.  Judgment  ({  101*)— Dbfaxtlt  Judgment— 
Defective  Pleadings. 

Judgment  by  default  in  an  action  on  a  note 
la  not  void,  but  merely  irregular,  where  the 
verification  of  the  complaint  is  defective. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  168-170;  l>ee.  Dig.  |  101.*] 

4.  Judgment  (|  145*)— Default  Judgment^ 
Vacatio  n— Pbebequibiteb. 

A  party  moving  to  vacate  a  default  judg- 
ment for  irregularity  ijt  excusable  neglect  must 
show  that  he  has  a  meritorious  defense. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  271,  292-29&;   Dec.  Dig.  f  145.*1 

5.  Appeal  and  BbBOB  (f  1033*)— Bbvisw^ 
Favorable  Rulings. 

A  ruling  in  appellant's  favor  is  not  review- 
able where  appellee  does  not  complain  of  it,  so 
that,  where  the  court  refused  to  set  aside  an 
irregular  default  judgment,  defendant  not  swear- 


ing to  merits  but  deducted  therefrom  an  attor> 
ney's  fee  improperly  included  therein,  defendant 
could  not  complain  of  the  deduction  though  such 
Inclusion  was  an  error  only  to  be  corrected  on 

appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f§  4052-4062;  Dec.  Dig.  f 
1038.*] 

Appeal  ftom  Superior  Conrt,  Granville 
County;   Wliidbee,  Judge. 

Action  by  David  Miller  &  Co.  against  A. 
L.  Curl  and  others.  Judgment  for  plaintiff, 
was  rendered  by  default,  and  from  a  re- 
fusal to  set  it  aside,  defendant  A.  B.  Davis 
appeals.    Affirmed. 

This  is  an  action  brought  to  February 
term,  1912,  upon  a  note.  The  complaint  was 
verified  by  the  attorney  of  the  plaintiff  as 
follows:  "That  the  facts  set  forth  in  the 
foregoing  complaint  as  of  his  own  knowl- 
edge are  true,  and  that  those  stated  on  in- 
formation and  belief  he  believes  to  be  true. 
Deponent  further  says:  That  this  action 
is  based  on  a  written  instrument  for  the  pay- 
ment of  money,  and  that  said  instrument  is 
in  his  possession,  and  he  therefore  makes 
this  verification  pursuant  to  the  provisions 
of  section  490  of  the  Revisal  of  1905.*'  Judg- 
ment by  default  final  was  rendered  in  favor 
of  the  plaintiff  at  the  return  term.  Defend- 
ant moved  to  set  it  aside  at  November  term, 
1912,  upon  a  notice  of  the  motion  served 
;rune  15,  1912,  and  in  it  assigned  three 
grounds:  "(1)  For  that  the  said  ludgnient 
was  rendered  at  the  return  term  of  the  sum- 
mons issued  in  said  action  and  upon  a  com- 
plaint filed  by  the  plaintiff  which  is  not  prop- 
erly verified.  (2)  For  that  said  judgment 
was  rendered  for  an  amount  considerably  in 
excess  of  the  amount  due  by  the  defendants 
to  the  plaintiff,  and  includes  a  commission  of 
10  per  cent,  as  attorney's  fees.  (3)  For  that 
the  defendant  A.  B.  Davis  has  discovered 
since  the  rendition  of  said  judgment  that 
said  commission  of  10  per  cent  as  attomey^s 
fees  is  included  in  the  amount  of  said  judg- 
ment" Ttte  court  refused  to  vacate  the 
judgment,  but  amended  it  by  striking  there- 
from an  allowance  of  10  per  cent  upon  the 
amount  of  the  note  for  attorney's  fee,  based 
upon  a  like  stipulation  in  the  note,  and.  as 
thus  amended,  the  judgment  was  allowed  to 
stand.  There  was  no  affidavit  or  other  proof 
showing  merit  In  the  application.  Defendant 
appealed. 

B.  S.  Royster,  of  Oxford,  for  appellant. 
T.  Lanier,  of  Oxford,  f6r  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,21  The  statute  requires  that  the 
verification  shall  state,  in  substance,  that 
the  pleading  itself  in  its  entirety  is  true  to 
the  knowledge  of  the  person  making  it,  ex- 
cept as  to  matters  therein  stated  on  informa* 
tion  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true.  This  Is  so  where  a 
party  to  the  proceeding  makes  the  verifica- 
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tion,  but  it  may  also  be  made  by  an  agent  or 
attorney,  If  the  action  or  defense  be  found- 
ed upon  a  written  instrument  for  the  pay- 
ment of  money  only,  which  !s  in  the  posses- 
sion of  the  agent  or  attorney,  or  if  all  the 
material  allegations  of  the  pleading  be  with- 
in his  personal  knowledge,  but,  when  the 
pleading  is  verified  by  an  agent  or  attor- 
ney, he  must  set  forth  In  the  affidavit  his 
knowledge  or  the  grounds  of  his  belief  on 
the  subject,  and  the  reason  why  it  is  not 
made  by  the  party.  Revisal,  §§  4SS-490.  The 
object  of  the  statute  is  to  give  the  pleader 
a  convenient  substitute  for  the  old  bill  of 
discovery  in  equity,  and  to  eliminate  all  is- 
sues of  fact  that  the  parties  are  not  willing 
to  raise  under  the  sanctity  of  an  oath.  Grif- 
fin V.  Ught  Co.,  Ill  N.  C,  434,  16  S.  Ek  423 ; 
Phifer  v.  Insurance  Co.,  123  N.  0.  410,  31 
S.  E.  716.  It  is  also  reasonably  necessary 
for  the  protection  of  the  other  party  in  cer- 
tain cases.  This  provision  of  the  statute 
should,  therefore,  be  at  least  substantially 
complied  with.  The  verification  in  tills  case 
is  defective  in  Its  very  first  averment  Phif- 
er V.  Insurance  Co.,  123  N.  C.  410,  31  S.  E. 
716;  Carroll  v.  McMillan,  133  N.  a  140,  45 
S.  E.  530;  Payne  v.  Boyd,  125  N.  C.  499,  34 
S.  E.  631.  It  would  be  useless  to  discuss  this 
part  of  the  verification,  as  the  cases  which 
we  have  cited  present  the  identical  question 
here  raised,  and  are  conclusive  in  their  rea- 
soning, to  which  we  simply  refer.  There 
is  another  defect  noticeable.  The  attorney 
does  not  state  why  the  verification  was  not 
made  by  one  of  the  plaintiffs,  and  there  is 
nothing  stated  from  which  we  can  fairly 
infer  the  reason  for  this  failure  by  them  to 
verify  their  own  pleading.  Revisal,  {  490; 
Banks  v.  Manufacturing  Co.,  108  N.  C.  282, 
12  S.  E.  741.  The  judgment,  therefore, 
should  not  have  been  rendered.  Hammer- 
slaugh  V.  Parrior,  95  N.  a  135. 

[3]  The  judgment,  however,  was  not  void, 
but  merely  irregular.  Cowan  v.  Cumming- 
ham.  146  N.  a  453,  59  S.  B.  992.  It  was  held 
in  that  case:  '*If  it  should  be  conceded  in 
such  case  that  a  judgment  by  default  final 
is  not  allowable  on  an  unverified  complaint, 
the  defect  only  amounts  to  an  irregularity, 
and  such  judgments  are  not  set  aside  as  a 
matter  of  right  in  the  party  affected,  but  In 
the  sound  legal  discretion  of  the  court.  It 
is  always  required  that  a  party  claiming  to 
be  injured  should  show  that  some  substan- 
tial right  has  been  prejudiced,  and  he  must 
proceed  with  proper  diligence  and  within  a 
reasonable  time" — citing  Becton  v,  Dunn, 
137  N.  C.  562,  50  S.  E.  289.  There  is  an- 
other important  consideration. 

[4]  Where  a  party  moves  to  set  aside  a 
judgment  for  irregularity  or  excusable  neg- 
lect, he  should  make  it  appear  that  he  has  a 
meritorious  defense.  This  must  be  taken 
as  finally  settled.    Turner  v.  Machine  Oo., 


133  N.  C.  381,  45  S.  BL  781;  Currle  v.  Min- 
ing Co.,  157  N.  C.  209,  72  S.  B.  980;  Scott  v. 
Life  Association,  137  N.  a  516,  50  S.  E.  221; 
Minton  V.  Hughes,  158  N.  O.  587,  78  S.  E. 
810;  Norton  v.  McLaurin,  125  N.  a  185, 
34  S.  B.  269;  Le  Due  v.  Slocomb,  124  N.  C. 
347,  32  S.  E.  726.  The  reason  for  this  prac- 
tice is  clearly  stated  by  Justice  Ruffin  in 
Mauney  v.  Gidney,  88  N.  0.  200:  "In  the  first 
place,  and  contrary  to  all  the  authorities, 
the  defendants  omit  to  set  out  in  their  ap- 
plication any  defense  whatsoever  which  they 
then  had,  or  which  it  is  conceived  they  could 
now  make  to  the  action ;  and  for  aught  the 
court  can  tell,  looking  to  their  allegations, 
it  may  be  called  upon,  after  setting  aside  the 
judgment,  to  render  just  such  another  be- 
tween the  same  parties.  To  avoid  engaging 
in  so  vain  a  thing,  the  courts  have  uniformly 
required  in  all  such  applications  that  the 
parties  should,  at  least,  set  forth  such  a 
case  as  prima  fade  amounted  to  a  valid  de- 
fenses—citing English  V.  English,  87  N.  C. 
497 ;  Jarman  v.  Saunders,  64  N.  C.  367.  And 
also  by  Chief  Justice  Shepherd  in  Everett  v. 
Reynolds,  114  N.  0.  366,  19  S.  B.  233:  "Gen- 
erally  a  judgment  will  be  set  aside  only 
when  the  irregularity  has  not  been  waived 
or  cured,  and  has  been  or  may  be  such  as 
has  worked,  or  may  yet  work,  serious  injury 
or  prejudice  to  the  party  complaining,  in- 
terested In  it,  or  when  the  judgment  is  void" 
— citing  Williamson  v.  Hartman,  92  N.  Ci 
236;  Peoples  v.  Norwood,  94  N.  O.  167;  1 
BYeeman  on  Judgments,  |  102.  The  subject 
is  fully  reviewed,  the  same  reason  substan- 
tially given,  and  the  same  conclusion  reach- 
ed in  Scott  V.  Life  Association,  187  N.  C. 
516,  50  S.  Bl  221,  and  in  Turner  v.  Machine 
Cb.,  133  N.  C.  381,  45  S.  B.  781,  we  held  that 
merits  must  be  shown  upon  such  a  motion, 
citing  from  other  jurisdictions  Insurance  Co. 
V.  Rodecker,  47  Iowa,  162;  Eidwards  v. 
Jamesville,  14  Wis.  26.  In  the  recent  case  of 
Carrie  v.  Mining  Co.,  157  N.  C.  209.  72  S.  B. 
980,  Justice  Allen  says:  ''An  irregular  judg- 
ment is  one  rendered  contrary  to  the  course 
and  practice  of  the  courts,  and  may  be  set 
aside  within  a  reasonable  time,  and  upon 
showing  a  meritorious  defense." 

[4]  In  this  case  the  defendant  has  receiv- 
ed full  credit  for  the  attorney's  fee,  which  he 
alleges  was  wrongfully  charged  against  him 
and  included  in  the  judgment,  in  the  legally 
questionable,  but  seemingly  just,  exercise 
of  the  court's  discretion,  as  the  inclusion  of 
that  amount  was  merely  erroneous,  and  the 
judgment  in  that  respect  could  be  revised 
only  by  appeal.  B'ut  the  ruling  was  In  de- 
fendant's favor,  the  plaintiff  not  complain- 
ing of  it  It  is  therefore  not  before  us  for 
review.  Our  conclusion  is  that  there  was 
no  error  in  the  refusal  of  the  defendant's 
motion. 

No  erroc; 
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BINFORD  et  aL  t.  STEESLE. 

(Supreme  Court  of  North  Carolina.     April  9, 

1913.) 

1.  Vendob  and  Pubchaseb  (§  16*) — Contract 
TO  Convey — Conditions  Precedent. 

When  payment  is  the  act  of  acceptance  con- 
templated by  an  offer  to  sell  land,  it  is  a  con- 
dition precedent  to  the  vesting  of  any  right  in 
the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  17,  20;  Dec.  Dig.  f 
16.*] 

2.  Evidence  (§  586*)— Admissions. 

That  a  party  does  not  remember  having 
made  a  statement  constituting  an  admission 
merely  affects  its  weight  and  does  not  destroy 
its  legal  effect  as  an  admission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S|  2432-2435;   Dec.  Dig.  $  586.*] 

3.  Vendor  and  Purchaser   (§   16*)— With- 
drawal of  Authority. 

Under  an  offer  to  sell  land  for  $250,  com- 
municated through  the  vendor's  agent,  payment 
to  him  of  ^215  before  the  deed  was  withdrawn 
from  deposit  by  the  vendor  and  payment  to  him 
of  the  remaining  $35  afterwards  gave  the  pur- 
chaser no  right  agiainst  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  17,  20;    Dec.  Dig.  | 

ia.*3 

Appeal  from  Superior  Court,  Riclimond 
County;    Peebles,   Judge. 

Action  by  W.  C.  Binford  and  others  against 
S.  S.  Steele.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

This  action  was  brought  to  recover  $250, 
which  plaintiff  alleged  that  he  had  paid  to 
M.  A.  Land,  agent  of  defendant  to  sell  him 
lot  No.  77  in  the  plat  of  the  W.  C.  Leak  lots 
in  Hamlet,  N.  C.  Defendant  denied  his  lia- 
bility. The  facts,  so  far  as  the  court  per- 
mitted them  to  be  shown,  were  that  Land, 
who  lived  at  Hamlet  and  was  engaged  in 
the  business  of  a  real  estate  broker,  notified 
the  defendant  that  plaintiffs  would  give  him 
$250  for  the  lot  Defendant  told  Land  that 
he  would  make  the  deed  to  the  lot  for  that 
price,  provided,  the  money  was  paid  by  June 
1,  lOlL  This  offer  was  made  in  May,  and, 
at  the  time,  defendant  caused  a  deed  to  be 
prepared  for  delivery  to  plaintiffs  upon  pay- 
ment of  the  purchase  money  by  the  1st  day 
of  June.  There  was  no  written  agreement 
between  the  parties.  Land  took  the  deed  to 
Hamlet  and  tendered  it  to  plaintiffs,  when 
the  plaintiff  W.  C.  Binford  requested  that  he 
be  allowed  to  take  the  deed  and  show  it  to 
his  partner  at  Richmond,  Va.,  for  his  exami- 
nation, which  was  done,  and  the  deed  after- 
wards returned  to  Land,  when  plaintiffs  paid 
Land  $215  and  requested  him  to  deposit  It 
and  the  deed  In  the  bank  until  the  balance 
was  paid,  which  he  promised  to  do.  Plain- 
tiffs, in  August,  paid  to  Land  the  balance  of 
the  purchase  money — ^that  is,  $35 — ^but  Land 
did  not  have  the  deed  with  him,  stating  that 
it  was  In  the  bank  and  that  he  would  go  to 
Rockingham  and  get  it  The  defendant  of- 
fered to  show  that  he  had  withdrawn  the 


land  from  sale  and  taken  the  deed  from 
Land,  but  the  court  excluded  the  testimony. 
Plaintiff  testified,  under  cross-examination, 
that  he  had  alleged  in  his  complaint  that 
Land  told  him  that  defendant,  Steele,  had 
the  deed  at  the  time  he  paid  the  balance  of 
$35.  The  court  charged  the  jury  that,  if  they 
believed  the  evidence,  they  should  find  that 
defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $250.  Verdict  and  Judgment  were 
rendered  accordingly,  and  defendant  ap- 
pealed. 

Lowdermilk  &  Dockery,  of  Rockingham, 
for  appellant  M.  W.  Nash,  of  Hamlet,  and 
Jno.  P.  Cameron,  of  Rockingham,  for  appel- 
lees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-3]  As  there  was  no  written  mem- 
orandum of  a  contract  to  sell  the  lot,  signed 
by  the  defendant  or  his  duly  authorized 
agent,  the  transaction  must  be  treated  as  an 
offer  by  plaintiffs  to  buy  the  lot  for  $250, 
and  an  acceptance  by  the  defendant  upon 
the  condition  stated  therein,  which  modified 
the  terms  of  the  offer,  and  if  plaintiff  had 
notice  of  this  condition,  or  private  instruc- 
tion to  Land,  as  it  was  called  in  the  argu- 
ment, there  was  no  agreement,  and  this  was 
conceded;  but  plaintiff  contended  that  he 
was  not  bound  by  this  condition,  as  he  had 
no  notice  of  it  If  that  be  admitted,  for  the 
sake  of  the  argument,  it  appears  that  plain- 
tiff had  not  complied  with  the  stipulation  of 
defendant's  offer,  which  was  known  to  him, 
that  he  should  pay  $250  for  the  lot  before 
the  deed  should  be  delivered.  He  was  not 
entitled  to  the  deed  upon  paying  less  than 
the  whole  of  the  purchase  money.  As  said 
in  Hardy  v.  Ward,  150  N.  C.  385,  392,  64  S. 
B.  171,  when  payment  is  the  act  of  accept- 
ance contemplated  by  the  offer  to  sell  land, 
it  is  a  condition  precedent  to  the  vesting  of 
any  right  in  the  vendee.  There  is  some  evi- 
dence in  the  case,  as  now  presented,  that 
plaintiffs  knew  the  deed  had  been  withdrawn 
by  the  defendant,  for  Binford  testified  it  had 
been  so  alleged  in  his  complaint  It  is  true 
he  further  said  that  he  did  not  remember 
having  made  this  statement,  but  that  did  not 
destroy  the  legal  effect  of  the  admission  or 
the  statement  of  the  fact,  but  merely  af- 
fected its  weight  before  the  jury.  It  was  still 
competent  as  a  declaration  by  him.  This  be- 
ing so,  there  was  evidence  that  he  paid  the 
$35  in  his  own  wrong;  that  is,  with  knowl- 
edge of  the  fact,  or  circumstances  which  put 
him  on  notice  as  to  it,  that  defendant  had 
withdrawn  the  deed  and  revoked  the  sale. 
Plaintiffs  were  bound  to  know  that  by  pasring 
only  a  part  of  the  price  they  acquired  no 
right  to  the  deed.  If  the  deed  had  remain- 
ed in  the  possession  of  Land,  they  might 
rightly  have  assumed  that  his  agency  still 
continued.  When  they  handed  the  $215  to 
Land  and  trusted  to  him  as  their  depositary 
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to  hold  the  money  In  bank  and  the  deed,  nn< 
til  it  suited  them  to  pay  the  balance,  they 
were  doing  something  contrary  to  the  terms 
of  defendant's  offer,  and  they  took  the  risk 
of  a  compliance  with  his  promise  by  Land 
and  the  continuance  of  his  agency,  for  de- 
fendant had  the  right  to  withdraw  his  offer 
to  sell  at  any  time  before  final  acceptance  of 
it  by  payment  of  the  full  amount  of  the 
purchase  money.  39  Cyc  1194;  Winders  y. 
Kenan,  77  S.  E.  687,  at  this  term. 

The  last-cited  case  differs  from  this  one 
only  in  the  form  of  the  transaction.  In  that 
oase  there  was  a  written  option  or  offer, 
while  in  this  there  was  an  offer  arising  out 
of  the  deposit  of  the  deed  with  Land  for  de- 
livery when  the  whole  of  the  price  should 
be  paid,  but  subject  to  withdrawal  of  the 
deed  or  revocation  of  the  offer  at  any  time 
before  its  final  acceptance,  there  being  no  fix- 
ed or  specific  time  for  plaintiff  to  pay,  and 
no  consideration.  The  withdrawal  of  the 
deed  was,  at  least,  some  evidence  of  notice 
to  him  that  the  defendant's  offer  had  been 
revoked.  There  was  an  effectual  way  by 
which  plaintiffs  could  have  protected  them- 
selves, as  well  as  the  defendant,  against  any 
default  of  Land,  and  that  was  by  tendering 
the  whole  amount  and  demanding  a  deed,  as 
they  had  the  right  to  do.  "A  tender  of  the 
purchase  money,  however,  in  connection  with 
mutual  and  concurrent  promises  by  the  ven- 
dor, means  merely  a  readiness  and  willing- 
ness accompanied  with  an  ability  to  produce 
the  money,  provided  the  vendor  will  concur- 
rently do  the  act  which  is  required  of  him, 
and  hence  a  purchaser  in  making  a  tender 
need  not  part  with  the  money  until  he  re- 
ceives the  conveyance,  and  in  such  a  case 
he  may  make  his  offer  or  tender  on  condition 
that  the  vendor  will  execute  a  valid  deed  to 
the  property  bought"  39  Cyc.  1563;  Blunt 
V.  Tomlin,  27  111.  93 ;  Comstock  v.  Lager,  78 
Mo.  App.  390.  In  the  two  cases  Just  cited, 
the  court  held  that  "he  who  tenders  for  a 
deed  need  not  part  with  his  money  till  he 
can  touch  the  deed,  so  he  need  run  no  risk 
for  the  safety  of  his  money."  If  this  be  true, 
the  defendant  insists  that  the  plaintiffs 
should  not  be  allowed  to  put  a  risk  upon  him 
which  they  could  have  avoided  so  easily  by  an 
exact  compliance  with  his  offer  and  by  not 
parting  with  their  money  until  they  received 
the  deed;  that  by  not  pursuing  this  simple 
method  they  have  brought  the  trouble  upon 
themselves,  and  it  can  make  no  difference 
that  they  did  not  have  all  of  the  money  when 
the  deed  was  in  Land's  possession  and  at  the 
time  he  tendered  it  to  them,  for  that  was 
their  misfortune  and  not  defendant's  fault 
This  is  a  very  plausible,  if  not  a  strong,  po- 
sition; but  we  will  not  now  decide  whether 
it  is  a  correct  one,  as  the  facts  have  not 
been  fully  developed.  It  may  be  the  Jury 
will  find,  upon  all  the  facts  and  circum- 
stances, that  the  deed  had  been  withdrawn 


with  plaintiffs'  knowledge  or  with  actual  or 
constructive  notice  to  them.  If  they  knew 
that  defendant  had  revoked  the  offer  when 
they  paid  the  $35,  and  that  Land's  authority 
had  ceased,  they  should  not  have  paid  it; 
but,  under  the  charge  of  the  court,  this 
amount  was  included  in  the  verdict 

It  will  not  be  contended  that  plaintiffs  can 
recover  anything  If  they  had  notice  in  fact 
or  in  law  of  the  restriction  upon  Land's  au- 
thority, or  if  at  the  time  of  the  payment  of 
the  $215  the  deed  had,  in  fact,  been  with- 
drawn to  plaintiff's  knowledge.  Binford  tes- 
tified that  Land  had  it  at  that  time,  but  de- 
fendants should  be  allowed  to  show  that  he 
did  not,  if  they  can. 

We  think  the  defendant  was  unduly  handi- 
capped by  the  ruling  of  the  court  excluding 
evidence  as  to  the  withdrawal  of  the  deed, 
and  that  the  charge  was  too  broad.  The  case 
should  therefore  be  retried,  so  that  all  the 
facts  may  be  disclosed,  and  the  rights  of 
the  parties  determined  under  proper  Instruc- 
tions. 

New  triaL 

OSL  N.  c.  667) 
In  re  LLOYirS  WILL. 

(Supreme  Court  of  North  Carolina.     April  9, 

1913.) 

1.  Wills  d  423*)  —  Pbobatb  —  Conclusive- 
ness. 

Where  an  heir  and  beneficiary  under  a 
will  was  made  a  party  defendant  to  a  proceed- 
ing to  construe  in  which  the  first  paragraph  of 
the  complaint  alleged  the  validity  of  the' will, 
his  failure  to  deny  the  validity  of  the  will  or 
to  ask  that  the  other  allegations  be  not  passed 
upon  until  the  caveat  which  he  would  file  should 
be  adjudicated  precludes  him  from  attaclcing 
the  will  after  decree  Is  entered  and  the  prop- 
erty sold  and  distributed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  911-913 ;   Dec  Dig.  §  423.*] 

2.  Wills  (§  423*)  —  Probate  —  Conclumve- 
NESs— Statute  of  Liicitation& 

While  a  caveat  to  a  will  is  not  barred  by 
the  statute  of  limitations  an  til  after  the  lapse 
of  seven  years  from  probate  in  common  form, 
this  does  not  prevent  the  application  of  the 
principle  of  res  judicata  in  favor  of  a  judgment 
construing  the  will  and  ordering  the  sale  and 
distribution  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  911-913 ;    Dec.  Dig.  §  423.*1 

3.  Wills  (§  260*)—Pbobate— Limitations. 

Pub.  Laws  1907,  c.  862,  fixing  seven  years 
after  probate  of  a  will  in  common  form  as  the 
time  within  which  a  caveat  for  probate  in 
solemn  form  may  be  filed,  is  not  an  enabling 
act,  but  creates  a  bar  from  the  lapse  of  time 
where  there  was  none  before. 

[Ed.  Not 3.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  GOO-606;   Dec.  Dig.  §  260.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Whedbee,  Judge. 

In  the  matter  of  tbe  will  of  Tbomas  F. 
Lloyd.  Caveat  to  probate  by  W.  P.  Lloyd. 
From  a  Judgment  sustaining  probate,  cave- 
ator appeals.    AflOirmed. 
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Stem  &  Duncan,  of  Greensboro,  and  S.  M. 
Gattla,  of  HIllsboTo,  for  caveator.  John  W. 
Graham,  of  HUlsboro,  Mangnm  &  Woltz,  of 
Gastonla,  and  Victor  S.  Bryant,  of  Durham, 
for  propounders. 

CLARK,  O.  J.  This  is  an  action  by  W.  P. 
liloyd  to  set  aside  the  will  of  Thomas  F. 
Lloyd,  who  died  in  1911,  leaving  a  will  which 
was  dnly  probated.  He  was  survived  by  a 
widow  and  several  brothers,  among  them  the 
caveator,  W.  P.  Lloyd.  The  widow  of  the 
testator,  Caroline  liloyd,  within  the  time 
prescribed  by  law  dissented  from  the  wilL 
Phe  executors  brought  action  in  September, 
1911,  in  which  the  complaint  alleged  that 
Thomas  F.  Lloyd  had  left  a  will  which  had 
been  duly  admitted  to  probate  and  recorded, 
annexing  a  copy  thereof  as  a  part  of  the 
complaint,  that  the  executors  had  duly  quali- 
fied, that  the  widow  had  dissented,  and  ask- 
ing that  her  dower  should  be  allotted  and 
for  a  construction  of  the  will.  The  com- 
plaint also  set  out  the  realty  and  other  prop- 
erty of  the  decedent,  and  asked  that  the 
property  be  sold  and  for  such  orders  and  de- 
crees as  might  be  necessary.  In  that  pro- 
ceeding all  the  heirs  at  law  and  devisees 
were  made  parties  defendant,  except  tbt^e 
that  were  named  as  plaintiffs.  The  plaintiff  in 
this  action  accepted  service  of  the  summons 
therein.  A  decree  was  entered  in  said  action 
construing  the  will,  directing  the  allotment 
of  dower,  the  sale  of  realty,  confirming  the 
sale,  and  directing  disposition  of  proceeds,  in 
accordance  with  the  prayers  of  the  complaint 

[1]  The  proceedings  and  Judgment  In  the 
above  action  are  pleaded  as  an  estoppel 
against  this  proceeding  to  caveat  the  will. 
This  plea  was  sustained,  and  the  caveator 
W.  P.  Lloyd  appealed.  His  honor  properly 
held:  •'The  said  W.  Plnkney  Lloyd  was 
estopped  by  the  judgment  and  decree  render- 
ed in  said  action  defining  his  rights  as  heir 
at  law  and  next  of  kin  of  the  said  Thomas 
F.  Lloyd,  and,  as  he  raised  no  question  as  to 
the  validity  and  execution  of  the  will  of  said 
Thomas  F.  Lloyd  filed  as  a  part  of  the  com- 
plaint in  that  action,  he  cannot  now  be  heard 
to  do  so.  And  it  is  therefore  ordered  and 
adjudged  that  the  caveat  filed  by  him  be 
dismissed  at  his  cost" 

W.  P.  Lloyd,  the  plaintiff  in  this  proceed- 
ing, was  a  party  to  the  former  action,  in 
which  the  will  was  set  out  in  full,  its  valid- 
ity averred,  and  in  which  it  was  asked  that 
the  win  be  construed,  the  realty  sold,  dower 
allotted,  and  the  executors  instructed  as  to 
the  disposition  of  the  estate.  He  made  no 
objection  or  exception,  though  he  accepted 
service  of  the  summons  therein.  All  the  par- 
ties were  before  the  courts,  the  validity  of 
the  will  was  averred,  and  he  could  have  made 
it  an  issue  by  his  denial  of  such  averment. 
But  he  did  not  choose  to  do  so,  and  is  now 
estopped  by  the  Judgment  and  decreed  in  that 
action.    It  may  be  that  W.  P.  Lloyd,  a  de- 


fendant in  that  action  and  the  plaintiff  In 
this,  oould  have  treated  that  action  as  a 
proceeding  to  prove  the  will  in  solemn  form. 
But,  however  that  may  be,  he  could  certain- 
ly have  denied  the  first  paragraph  of  the 
complaint,  which  alleged  the  validity  of  the 
will,  and  have  asked  that  the  other  allega- 
tions of  the  complaint  be  not  passed  upon 
until  the  caveat  which  he  had  filed,  or  would 
file,  was  adjudicated.  He  chose  to  do  none 
of  these  things,  and  cannot  now  be  heard 
to  raise  a  contest  as  to  the  validity  of  the 
will,  which  he  admitted  by  his  failure  to 
take  any  action. 

Among  the  cases  which  sustain  the  Judg- 
ment of  the  court  In  this  matter  are  Fisher 
V.  Boyce,  81  Md.  62,  31  Atl.  707,  in  which 
the  court  held  that,  where  the  executors  had 
filed  a  petition  to  have  the  will  construed 
and  in  which  a  decree  was  entered,  the  par- 
ties to  that  action  would  be  estopped  after- 
wards to  allege  the  invalidity  of  the  will  be- 
cause of  duress  or  fraud.  The  court  said: 
"With  respect  to  the  question  of  estoppel 
which  is  the  second  question  raised  by  the 
appeal,  we  think  in  the  present  state  of  the 
record  the  appellees  have  by  their  conduct 
denied  themselves  the  right  to  institute  these 
proceedings.  A  party  cannot  either  in  the 
course  of  litigation  or  in  dealings  in  pais 
occupy  IncoDsistent  positions,  and,  where  one 
has  an  election  between  several  Inconsistent 
courses  of  action,  he  will  be  confined  to  that 
which  he  first  adopts.  Any  decisive  act  of 
the  party  done  with  knowledge  of  his  rights 
and  the  facts  determines  his  election,  and 
works  an  estoppel.  It  is  an  old  rule  of 
equity  that  one  who  has  taken  a  beneficial 
Interest  under  a  will  Is  thereby  held  to  have 
confirmed  and  ratified  every  other  part  of 
the  will,  and  he  will  not  be  permitted  to  set 
up  any  right  or  claim  of  his  own,  however 
legal  and  well  founded  it  may  otherwise 
have  been,  which  would  defeat,  or  in  any 
way,  prevent  the  full  operation  of  the  will" 
—quoting  from  Bigelow  on  Estoppel,  562,  and 
citing  Waters*  Appeal,  35  Fa.  523,  78  Am. 
Dec.  354,  and  Thrower  v.  Wood,  53  Ga.  45& 
It  does  not  appear  that  in  those  cases  those 
held  barred  by  the  estoppel  actually  received 
any  benefits  under  the  decree  construing  the 
will. 

Another  case  in  point  is  Corprew  v.  Oor- 
prew,  84  Va.  599,  5  S.  B.  798,  in  which,  ac- 
tion having  been  brought  to  construe  the 
will  and  a  Judgment  entered,  a  party  to  such 
proceeding  afterwards  sought  to  Impeach  the 
win,  the  court  held,  as  stated  in  the  head- 
note:  "Where  a  court  of  competent  Juris- 
diction in  a  former  suit  construed  a  will 
according  to  the  prayer  and  allegation  of  the 
bill  and  answer,  and  declared  it  to  be  the 
will  of  testator,  this  decree  is  conclusive 
against  the  same  complainants,  seeking  in  a 
new  suit  against  same  parties  to  have  said 
will  declared  not  to  be  the  will  of  said  testa- 
tor"— and  in  the  opinion  of  the  court  it  is 
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said:  "He  is  now  estopped  to  deny,  not  only 
his  own  allegations,  and  the  proceedings  bas- 
ed thereon,  in  which  he  acquiesced,  but  a  de- 
cree of  the  court  construing  the  will  in  flaror 
of  his  allegations,  entered  and  based  upon  a 
statement  of  facts  agreeing,  and  consented 
to  by  him."  To  same  eflfect  in  Re  Tedder's 
Will,  15  N.  Y.  Supp.  798. 

In  Allen  v.  Allen,  121  N.  C.  828,  28  S.  B. 
618,  and  Tiddy  v.  Graves,  126  N.  O.  620,  86 
S.  E.  127,  it  was  held  that  an  executor  who 
qualided  under  the  will  is  estopped  from 
denying  the  provisions  of  the  will. 

The  case  of  In  re  Thomas,  111  N.  0.  469, 
16  S.  E.  226,  relied  on  by  the  plaintiff,  omits 
in  the  second  headnote  the  word  *'not*'  be- 
fore the  word  "parties,"  and  expresses  the 
opposite  of  what  the  court  really  held  on 
page  417  of  111  N.  C,  and  page  229  of  16  S. 
E.,  where  It  Is  said:  ''They  were  not  parties 
to  the  proceedings  nor  entitled  as  privies  to 
hold  caveators  bound  by  any  admission  or 
adjudication  made  therein.'*  In  Keith  t. 
Scales,  124  N.  C.  497,  32  S.  E.  809,  the  court 
treated  as  entirely  regular  a  proceeding  to 
prove  the  will  in  solemn  form,  and  to  obtain 
a  construction  of  the  same.  This  in  effect 
was  the  purport  of  the  action  in  this  case. 
WillUim  P.  Lloyd,  as  already  stated,  could 
in  that  proceeding  either  have  denied  the 
validity  of  the  will  as  alleged  in  paragraph  1 
of  the  complaint,  or  could  have  asked  for 
suspension  of  further  action  tUl  the  decision 
upon  the  caveat  which  he  had  filed  or  in- 
tended to  file.  It  is  too  late  to  do  so  now, 
when,  the  will  has  been  held  valid,  the  real 
estate  sold,  sale  confirmed,  and  disposition 
of  the  proceeds  ordered. 

The  point  now  attempted  to  be  raised  in 
this  proceeding  as  to  the  validity  of  the  will 
was  necessarily  i)assed  upon,  or  admitted,  in 
the  former  action,  and  hence  the  Judgment 
therein  is  an  estoppel.  Gay  v.  Stancell,  "76 
N.  C.  369 ;  Davis  v.  Hall.  57  N.  C.  405 ;  Tut- 
tle  V.  Harrill,  85  N.  C.  456 ;  Yates  v.  Yates, 
81  N.  C.  400 ;  Edwards  v.  Baker,  99  N.  G.  258, 
6  S.  B.  255.  '"The  Judgment  by  default  is  as 
conclusive  in  adjudication  between  the  par- 
ties as  to  whatever  is  essential  to  support 
the  Judgment  as  one  rendered  after  answer 
and  contest  The  essence  of  estoppel  by 
Judgment  is  that  there  has  been  a  Judicial 
determination  of  a  fact,  and  the  question  al- 
ways is  has  there  been  such  determination, 
and  not  upon  what  evidence  or  by  what 
means  it  was  reached.  Blgelow  on  Estoppel 
says:  'Judgment  by  default,  like  Judgment 
on  contest,  is  conclusive  of  what  it  actually 
professes  to  decide  as  determined  from  the 
pleadings;  in  other  words,  that  facts  are 
not  open  to  further  controversy  If  they  are 
necessarily  at  variance  with  the  Judgment 
on  the  pleadings.*  **  Mining  Go.  v.  Mining  Co., 
167  U.  S.  691,  15  Sup.  Ct.  736,  39  L.  Ed.  859. 

In  Wagon  Co.  v.  Byrd,  119  N.  C.  463,  26  S. 
E.  145,  this  court  said:   "The  principles  gov- 


erning estoppel  by  Judgment  are  established 
by  a  long  line  of  decisions  in  this  and  other 
states,  and  we  have  no  desire  to  take  a  new 
departure  which  will  shake  the  settled  law 
as  to  res  Judicata.  The  ruling  Is  thus  stated 
(1  Hermon  on  Estoppel,  |  122),  and  is  forti- 
fied by  a  long  list  of  leading  authorities 
there  dted:  'The  Judgment  or  decree  of  a 
court  possessing  competent  Jurisdiction  is 
final  as  to  the  subject-matter  thereby  deter- 
mined. The  principle  extends  further.  It 
Is  not  only  final  as  to  the  matters  actually 
determined,  but  as  to  every  other  matter- 
which  the  parties  might  litigate  In  the  cause, 
and  which  they  might  have  decided.  This 
extent  of  the  rule  can  impose  no  hardship. 
It  requires  no  more  than  a  reasonable  degree 
of  diligence  and  attention ;  a  different  course 
might  be  dangerous,  and  often  is  oppressive. 
It  might  tend  to  unsettle  all  the  determina- 
tions of  the  law  and  open  a  door  for  Infinite 
vexation.  The  rule  Is  founded  on  sound 
principle.'  And  the  same  authority  (section 
123)  says:  The  plea  of  res  Judicata  applies 
except  in  special  cases,  not  only  to  the  points 
upon  which  the  court  was  required  by  the 
parties  to  form  an  opinion  and  pronounce 
Judgment,  but  to  every  point  which  properly 
belongs  to  the  subject  in  litigation,  and 
which  the  parties  exercising  reasonable  dili- 
gence might  have  brought  forward  at  the 
time  and  determined  respecting  It' "  The 
plaintiff  "having  been  silent  when  he  should 
have  been  heard  cannot  now  be  heard  when 
he  should  keep  silent" 

[2,  8]  While  It  Is  true  that  a  caveat  is  not 
barred  by  the  statute  of  limitations  till  after 
the  lapse  of  seven  years,  this  does  not  pre- 
vent the  application  of  an  estoppel.  Indeed, 
St  1907,  c.  862  (Pell*s  Rev.  3135),  is  not  an 
enabling  act,  but  creates  a  bar  from  lapse 
of  time  when  there  was  none  before.  In 
re  Beauchamp,  146  N.  C.  254,  59  S.  B.  687. 

The  Judgment  of  the  court  below  la  af- 
firmed. 

a62  N.  c.  619 
STATE  V.  TRGLINGE5R. 

(Supreme  Court  of  North  Carolina.     April  U, 

1913.) 

1.  Homicide  rt  58*)— Manslauoftteb. 

Where  defendant,  while  handling  a  piatoL 
caused  it  to  be  discharged  and  inflict  a  mortal 
wound  on  dece«ased,  and  it  appeared  that  de- 
fendant and  deceased  were  friends  and  that 
there  was  no  difBcalty  in  progress,  defendant 
was  not  guilty  of  manslaughter,  unless  he  in- 
tentionally pointed  the  pistol  at  deceased  and 
dischariired  it,  or  unless  defendant  was  guilty 
of  culpable  negligence  in  the  way  he  handled  it 
and  by  reason  of  such  negligence  the  pistol  was 
discharged. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  |  82;   Dec.  Dig.  §  58.*1 

2.   HOMlCIDfe    (8    62*)— MAWflLAUGHTEB--tTir- 
LAWFDIi      Act      —      OABBTIirO      OONOKALBD 

Weapon. 

Where  defendant  while  handling  a  pistol 
caused  it  to  be  discharged  and  killed  deceased 
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with  whom  defendant  was  on  friendly  terms,  his 
act  in  unlawfully  carrying  the  pistol  concealed, 
being  merely  malum  prohibitum,  and  not  neces- 
sarily tending  to  bnng  about  the  result  that 
happened,  was  insufficient  in  itself,  unless  ac- 
companied with  negligence  or  further  wrong  to 
render  defendant  guilty  of  manslaughter,  on 
the  ground  that  he  killed  deceased  while  en- 
gaged in  an  unlawful  act. 

[E3d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  85 ;  Dec.  Dig.  §  62.*] 

Appeal  from  Superior  Court,  Alamance 
County;  Peebles,  Judge. 

John  Will  Trolinger  was  convicted  of  man- 
slaughter, and  he  appeals.    Reversed. 

The  testimony  on  the  part  of  the  state  tend- 
ed to  show  that  on  January  18,  1913,  Nash 
Lane  was  killed  by  a  discharge  of  a  pistol  In 
the  hands  of  the  prisoner  and  under  circum- 
stances as  follows:  Bob  Tarpley  for  the  state 
testified:  "That  he  was  five  to  ten  feet  be- 
hind a  group  of  persons,  seven  In  number, 
In  which  were  Included  the  deceased  and  the 
defendant  That  he  heard  the  crowd  talking 
and  laughing.  Heard  a  pistol  shot,  and 
heard  a  person  named  Trolinger  (not  defend- 
ant) say,  *You  shot  that  boy,'  and  heard  de- 
fendant say,  'I  never  shot  the  boy.'  That  he 
caught  up  with  the  crowd  and  found  Nash 
Lane  shot  Did  not  see  pistol.  Heard  no 
fuss  of  any  kind  and  heard  only  talking  and 
laughing."  William  Crawford,  another  wit- 
ness for  state,  testified:  ''That  he  was  walk- 
ing In  front  of  the  group  referred  to.  That 
he  never  saw  pistol,  but  heard  It  fire,  and 
heard  some  one  exclaim,  'You  shot  that 
boy.'  That  there  had  been  no  fuss  of  any 
kind.  The  crowd  was  laughing  and  talking." 
John  Ed  McBroom  for  the  state  testified: 
"That  he  was  In  the  group,  walking  next  to 
defendant  That  he  and  defendant  were  go- 
ing home,  and  the  others  In  group  were  going 
to  a  store.  That  they  were  In  public  road, 
and  that  defendant  had  a  pistol  'fooling  with 
It,  and  It  went  oft.'  That  the  defendant 
'had  It  out,  messing  with  It,  pulling  the 
cartridges  out'  That  the  defendant  had  had 
the  pistol  in  his  hands  three  or  four  minutes 
before  It  fired.  That  deceased  was  on  the 
left  side  of  road.  That  there  was  not  a  fuss 
at  all.  Not  a  cross  word."  Defendant  In- 
troduced no  testimony.  The  court  In  effect 
charged  the  jury  that  If  they  were  satisfied 
beyond  reasonable  doubt  that  the  prisoner 
killed  deceased  with  a  deadly  weapon,  the 
burden  was  on  defendant  to  show  It  was 
excusable  homicide,  and  there  was  no  evi- 
dence In  case  sufficient  to  go  to  the  jury  to 
show  that  defendant  was  not  guilty  of  the 
crime  of  manslaughter,  and  It  would  be  their 
duty  to  convict  of  that  crime.  Verdict,  guilty 
of  manslaughter.  Judgment,  and  prisoner 
excepted  and  appealed. 

J.  Adolph  Long  and  Parker  ft  Parker,  all 
of  Graham,  for  appellant  The  Attorney 
General  and  T.  H.  Calvert,  Asst  Atty.  Gen., 
for  the  State. 


HOKE,  J.  [1]  On  the  facts  as  they  now 
appear  of  record,  this  case,  In  our  opinion, 
is  controlled  by  that  of  State  v.  Limerick, 
reported  in  146  N.  C  649,  61  S.  E.  56&  In 
Limerick's  Case  the  only  eyewitness  of  the 
homicide  testified,  in  effect:  That  deceased 
and  defendant  prisoner,  two  young  boys,  good 
friends,  were  coming  through  a  field  and  de- 
ceased had  a  gun.  Thht  witness  heard  one 
say  to  the  other,  "I  will  shoot  you,"  the 
other  replied,  "No,  I  will  shoot  you,"  they 
were  laughing.  Witness  turned  around,  and 
as  he  did  so  the  gun  fired  and  deceased  fell. 
That  prisoner  held  the  gun  when  It  fired. 
They  were  standing  dose  together  and  about 
18  steps  from  witness.  Did  not  know  which 
one  had  the  gun  when  they  walked  off  from 
witness.  Did  not  know  which  one  had  It  when 
they  were  talking  about  shooting  each  other. 
On  cross-examination,  the  witness  further 
said :  "The  deceased  and  prisoner  seemed  to  be 
great  friends.  That  witness  was  hunting  and 
came  up  with  them.  They  seemed  to  be  laugh- 
ing," eta  This  was  the  only  witness  who  tes- 
tified directly  to  the  facts  of  the  occurrence, 
and  the  court  below  ruled,  as  In  this  case,  that 
In  any  aspect  of  the  evidence  the  prisoner 
was  at  least  guilty  of  the  crime  of  man- 
slaughter. Speaking  to  this  position,  tlie 
Supreme  Court  in  granting  a  new  trial  said: 
"Undoubtedly,  if  the  prisoner  Intentionally 
pointed  the  gun  at  the  deceased  and  It  was 
then  discharged.  Inflicting  the  wound  of 
which  he  died,  or  If  the  prisoner  was  at  the 
time  guilty  of  culpable  negligence  In  the  way 
he  handled  and  dealt  with  the  gun,  and  by 
reason  of  such  negligence  the  gun  was  dis- 
charged, causing  the  death  of  deceased,  In 
either  event  the  prisoner  would  be  guilty  of 
manslaughter,  and  this  whether  the  dis- 
charge of  the  gun  was  Intentional  or  acci- 
dental. We  have  so  held  at  the  present  term, 
in  State  v.  Stltt  [146  N.  C.  643,  61  S.  E.  566, 
17  L.  R.  A.  (N.  S.)  308],  and  other  authorities 
are  to  like  effect  State  v.  Tumage,  138  N.  C. 
566  [49  S.  B.  913];  Commonwealth  v.  Mat- 
thews, 89  Ky.  293  [12  S.  W.  333].  But  nei- 
ther of  these  positions  necessarily  or  aa  a 
matter  of  law  arises  from  the  testimony, 
and  the  question  of  the  prisoner's  guilt  or  In- 
nocence must  be  left  for  the  jury  to  deter- 
mine on  the  facts  as  they  shall  find  them. 
State  V.  Tumage,  supra." 

In  the  present  case,  there  Is  no  evidence 
that  the  parties  were  angry  with  each  other. 
It  Is  not  admitted,  nor  has  It  thus  far  been 
established,  that  the  prisoner  Intentionally 
pointed  the  pistol  towards  the  deceased,  and 
the  testimony  as  now  given  In  seems  to  pre- 
sent the  prisoner's  case  on  the  question 
whether  he  was  guilty  of  culpable  negligence 
In  the  way  he  was  handling  the  weapon  at 
the  time  of  Its  discharge,  negligence  of  a 
kind  not  unlikely  to  cause  Injury  to  the  de- 
ceased or  any  of  the  bystanders  and  a  proper 
application  of  the  principles  announced  In 
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Limerick's  Ckse  require  that  the  issue .  be 
submitted  to  the  jury  as  to  defendant's  guilt 
or  innocence  of  the  crime  of  manslaughter. 
See  State  v.  Tumage,  138  N.  O.  566,  49  S.  E. 
913. 

We  were  referred  by  counsel  to  case  of 
State  V.  Stitt,  146  N.  C.  643,  61  S.  B.  566,  17 
L.  R.  A.  (N.  S.)  308,  as  an  authority  sustain- 
ing the  charge;  but  in  that  case  the  facts 
showed  that  the  prisoner  intentionally  point- 
ed the  gun  at  the  deceased  with  some  evi- 
dence that  he  snapped  it,  an  act  not  only  of  the 
highest  negligence  but  in  breach  of  the  stat- 
ute laws  making  prisoner's  act  an  unlawful 
assault  on  the  person. 

[2]  It  was  further  urged  that  the  prisoner 
at  the  time  was  engaged  in  an  unlawful  act, 
to  wit,  carrying  concealed  weapons  when  not 
on  his  own  premises.  This  is  not  conclusive- 
ly established  by  the  evidence,  and  if  it  were 
the  defendant's  guilt  would  not  follow  as  a 
matter  of  law;  the  unlawful  act  being  only 
malum  prohibitum,  and  the  act  itself  un- 
less accompanied  with  negligence  or  further 
wrong  having  no  necessary  tendency  to  bring 
about  the  result 

In  Horton's  Case,  139  N.  C.  591,  61  S.  E. 
945,  1  li.  R.  A.  (N.  S.)  991.  Ill  Am.  St 
Rep.  818,  4  Ann,  Gas.  797,  the  following 
citation  was  made  with  approval  from  Fos- 
ter's Crown  Law:  '*A.  shooteth  at  the  poultry 
of  B.  and  by  accident  kiUeth  a  man;  if  his 
intention  was  to  steal  the  poultry,  which 
must  be  collected  from  circumstances,  it  will 
be  murder  by  reason  of  that  felonious  intent, 
but  if  it  was  done  wantonly  and  without 
that  intention,  it  will  be  barely  manslaugh- 
ter. The  rule  I  have  laid  down  supposeth 
that  the  act  from  which  death  ensued  was 
malum  in  se.  For  if  it  was  barely  malum 
prohibitum,  as  shooting  at  game  by  a  person 
not  qualified  by  statute  law  to  keep  or  use  a 
gun  for  that  purpose,  the  case  of  a  person 
so  offending  will  fall  under  the  same  rule 
as  that  of  a  qualified  man.  For  the  statutes 
prohibiting  the  destruction  of  the  game 
under  certain  penalties  wiU  not,  in  a  ques- 
tion of  this  kind,  enhance  the  accident  be- 
yond its  intrinsic  moment"  And  this  prin- 
ciple is  fully  sustained  in  Potter  v.  State, 
162  Ind.  213,  70  N.  B.  129,  64  L.  R.  A.  942, 
102  Am.  St  Rep.  198,  1  Ann.  Cas.  32,  and 
other  cases  of  like  purport 

There  is  error,  and  the  prisoner  is  entitled 
to  have  his  cause  tried  before  another  jury. 

New  triaL 

OSi  N.  C.  685) 

GAYLORD  ▼.  McCOY  et  aL 

(Supreme  Court  of  North  Carolina.     April  9, 

1913.) 

1.  Vbndob  and  Purchaser  (§  18*)— Option 
Contracts— Rights  of  Parties. 

A  contract  which  recites  that,  in  considera- 
tion of  a  specitied  sum  paid  by  plaintiff  to  de- 
fendants, defendants  agree  to  convey  described 
land  at  plaintiff's  request  on  or  before  a  desig- 


nated date^  on  plaintiff  paying  a  specified  price, 
and  declanng  tnat,  if  plaintiff  does  not  tender 
payment  of  the  price  on  or  before  the  designat- 
ed date,  the  contract  shall  be  void,  is  an  option 
contract,  and  defendants  may  not  withdraw  the 
offer  before  the  specified  time ;  but,  to  constitute 
an  acceptance,  plaintiff  must  accept  and  pay 
or  tender  the  price  within  the  time  limited. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  23;  Dec.  Dig.  §  18.*] 

2.  Contracts  (§  279*)— Tender— Necessity. 

Where  tender  of  performance  of  a  contract 
is  necessary  to  the  establishment  of  any  right 
under  the  contract,  the  tender  is  waived  when  it 
is  reasonably  certain  that  it  will  be  refused. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  123^-1248 ;   Dec.  Dig.  (  279.*] 

3.  Vendor  and  Purchaser  (§  170*)  —  Con- 
tracts—Breach. 

Where  a  vendor,  in  an  option  contract  re- 
quiring him  to  convey,  on  the  payment  of  the 
price  on  a  designated  date,  described  land  free 
from  incumbrances,  tendered,  before  the  des- 
ignated date,  a  deed  which  omitted  a  part  of  the 
land,  and  notified  the  purchaser  that  the  bal- 
ance would  not  be  conveyed  as  performance  of 
the  contract,  and  would  not  settle  a  creditor's 
suit,  he  breached  the  contract,  rendering  a 
tender  by  the  purchaser  of  the  price  nnneces- 
sary. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |i  344-348 ;  Dec  Dig.  S 
170.*] 

4.  Vendor  and  Purchaser  (I  155*)  —  Per 
formance  by  Vendor  —  Acceptanob  bi 
Purchaser— Effect. 

Where  a  vendor  tendered  as  performance 
of  the  contract  a  deed  not  covering  a  part  of 
the  land^  and  notified  the  purchaser  that  the 
land  omitted  was  not  included  in  the  contract, 
the  purchaser  accepting  the  deed  could  not  re- 
cover the  land  omitted. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f (  309-^13 ;  Dec.  Dig.  i 
155.*] 

6.  Vendor  and  Purchaser  (J  170*)  —  Con- 
tracts—Performance— Rights  OF  Partus. 
A  vendor  tendered  the  purchaser  a  deed, 
omitting  a  part  of  the  land^  and  notified  the 
purchaser  that  the  part  omitted  was  not  in- 
cluded in  the  contract  and  that  he  would  not 
protect  against  an  incumbrance.  The  pur^ 
chaser  demanded  a  warranty  deed  free  from  in- 
cumbrances as  provided  in  the  contract,  and 
proposed  to  pay  the  price  and  take  an  indemnity 
bond  as  against  a  pending  suit  which  might  re- 
sult in  an  incumbrance.  Before  the  time  fixed 
for  performance,  the  vendor  renewed  his  refusal 
to  execute  a  deed  conveying  the  land  omitted 
and  to  satisfy  judgments  against  him.  Held, 
that  the  vendor  breached  his  contract,  though  a 
judgment  in  the  pending  suits,  if  subjecting  a 
part  of  the  price  to  the  payment  of  creditors 
of  the  vendor,  would  be  binding  on  the  vendor 
and  protect  the  purchaser,  and  a  tender  of  the 
price  was  waived. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  344-848 ;  Dec.  Dig.  i 
170,*] 

6.  Payment  (J  12*)— Legal  Tender. 

Contracts  to  pay  money,  unless  otherwise 

I>rovided  therein,  are  payable  in  money  made 
egal  tender  by  acts  of  Congress,  but  a  tender 
in  bank  notes,  not  made  a  legal  tender,  is  valid, 
unless  objected  to  at  the  time  on  the  ground 
that  they  are  not  legal  tender. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.^Dig.  {f  38,  42-^,  59-61,  128;    Dec.  Dig! 

Appeal  from  Superior  Ctourt,  Brunswick 
County ;  Bragaw,  Judge. 
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the  following  Judgments:  "Hicks  Company 
V.  C.  F.  &  F.  M.  McCoy,  Judgment  for  $28.26; 
judgment  docketed  July  23,  1909.  J.  H.  Tay- 
lor V.  F.  M.  McCoy,  Judgment  for  $194.50, 
with  Interest  and  costs;  judgment  docketed 
July  23,  1909.  N.  Jacobl  Hardware  Com- 
pany V.  F.  M.  McCoy,  judgment  for  $44.13, 
with  Interest  and  costs;  judgment  docketed 
July  1,  1909.  J.  W.  Brooks  v.  F.  M.  McCoy, 
judgment  for  $174.40,  with  Interest  and  costs; 
docketed  February  16,  1909.  Sol  Bear  & 
Company  v.  F.  M.  McCoy,  Judgment  for  $37.- 
30,  Judgment  docketed  October  24,  1907." 

The  plaintiff  also  offered  In  evidence  the 
record  of  an  action  Instituted  m  the  supe- 
rior court  of  Brunswick  county  on  the  18th 
day  of  October,  1909,  by  J.  A.  Taylor,  J.  W. 
Brooks,  and  others  against  the  plaintiff  and 
the  defendants,  which  is  the  creditors*  suit 
referred  to  in  the  letter  of  the  plaintiff  of 
November  1st,  and  in  the  letter  of  defend- 
ants of  October  29th. '  The  complaint  In  said 
action  was  filed  on  October  26,  1909,  and  In 
it  the  land  in  the  said  paper  writing  is 
described,  and  the  purpose  of  the  action  was 
to  set  aside  a  deed  executed  by  F.  M.  McCoy 
to  H.  H.  Edwards,  and  of  a  deed  executed 
by  H.  H.  Edwards  to  C.  L.  McCby,  and  to 
subject  the  interest  of  F.  M.  McCoy  in  the 
purchase  price  of  said  lands  to  the  payment 
of  the  creditors  named  in  said  action,  Includ- 
ing the  judgment  creditors  before  referred  to. 
Said  deed  to  H.  H.  Edwards  purported  to 
convey  in  fee  all  the  Interest  of  F.  M. 
McCoy  in  said  lands,  except  his  interest  in 
the  Anders  land  of  66  acres,  and  was  regis- 
tered in  Brunswick  county  on  October  10, 
1907,  and  the  deed  to  C.  L.  McCoy  purported 
to  convey  In  fee  the  lands  conveyed  by  the 
deed  of  F.  M.  McCoy,  and  was  registered  in 
Brunswick  county  April  7,  1909.  One  of  the 
principal  facts  in  dispute  between  the  plain- 
tiff and  the  defendants  upon  the  trial  of  this 
action  was  whether  the  Anders  tract  some- 
times referred  to  as  66  acres  and  at  others 
as  60  acres  was  embraced  and  included  in 
the  description  in  the  option  sued  on. 

The  Jury  returned  the  following  verdict: 

"(1)  Did  the  defendants  execute  the  con- 
tract as  alleged  in  the  complaint?  Answer: 
Yes. 

*'(2)  Did  the  plaintiff  tender  the  purchase 
money  to  the  defendants,  or  their  authorized 
agents,  in  accordance  with  the  terms  of  the 
complaint,  b^ore  the  option  expired?  An- 
swer:   Yes. 

"(3)  Did  the  defendants  refuse  to  accept 
the  tender  as  made  and  to  execute  a  deed 
according  to  the  terms  of  the  contract?  An- 
swer:   Yes. 

"(4)  Was  plaintiff  ready,  able,  and  willing 
at  all  times  to  pay  the  purchase  price  and 
perform  his  part  of  the  contract?  Answer: 
Yes. 

"(5)  Were  the  66  acres,  known  as  the  An- 
ders tract,  embraced  and  included  in  the 
description  contained  in  the  contract?  An- 
swer: Yes. 
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(6)  Did  F.  M.  McCoy,  before  or  at  the 
time  of  signing  the  option  contract,  inform 
the  plaintiff  or  his  agent  that  he  had  no 
interest  in  the  McCoy  lands,  other  thaB  the 
66  acres,  or  Anders  land?    Answer:   Now'* 

There  is  no  exception  to  the  findings  up^ 
on  the  fifth  and  sixth  issues,  and,  as  to  the 
other  issues,  his  honor  instructed  the  Jury 
that  if  they  believed  the  evidence  to  answer 
to  first,  second,  third,  and  fourth  Issues 
"Yes,"  and  the  defendants  excepted.  Judg- 
ment was  entered  In  favor  of  the  plaintiff, 
and  the  defendants  excepted  a!nd  appealed. 

C.  Ed.  Taylor,  of  Southport,  and  B.  K. 
Bryan,  of  Wilmington,  for  appellants. 
Rountree  &  Carr  and  W.  P.  M.  Turner,  all 
of  Wilmington,  for  appellee. 

ALLEN,  J.  There  are  numerous  excQ>- 
tlons  in  the  record  which  it  is  unnecessary 
to  consider,  as  the  rights  of  the  parties  can 
be  determined  upon  facts  not  in  dispute. 

[1]  We  have  held  at  this  term  in  Winders 
V.  Kenan,  77  S.  E.  6S7:  (1)  That  a  contract 
like  the  one  before  us  is  an  option  or  offer 
to  sell.  (2)  That,  being  based  on  a  valuable 
consideration,  the  makers  did  not  have  the 
right  to  withdraw  the  offer  before  the  expira- 
tion of  the  time  provided  for,  which  in  this 
case  was  November  3,  1909.  (3)  That,  in  or- 
der to  constitute  an  acceptance  of  the  offer  In 
options  like  this,  the  optionee  must  not  only 
indicate  that  he  will  accept,  but  he  must 
also  pay  or  tender  the  purchase  price  within 
the  time  limited. 

Applying  these  principles,  the  determina- 
tion of  the  appeal  depends  upon  the  settle- 
ment of  two  questions:  (1)  Was  there  a 
valid  tender  of  the  purchase  price,  accord- 
ing to  the  terms  of  the  option,  prior  to 
November  3,  1909?  (2)  If  not,  did  the  de- 
fendants waive  such  tender?  We  will  re- 
verse the  order,  and  will  first  consider  the 
second  question. 

[2]  '*It  is  a  general  rule  that,  when  tbe 
tender  of  performance  of  an  act  is  necessary 
to  the  establishment  of  any  right  against 
another  party,  this  tender  or  offer  to  per- 
form iB  waived  er  becomes  unnecessary  when 
it  is  reasonably  certain  that  the  offer  wil} 
be  refused;  that  payment  or  performance 
will  not  be  accepted"  (Hills  v.  Bank,  103  U. 
S.  319,  26  L.  Ed.  1052) ;  and  "if  a  party  to 
an  executory  contraot  Is  in  a  condition  to 
demand  performance  by  being  ready  and 
able  at  the  time  and  place  and  the  ottier 
party  refuses  to  perform  his  part,  an  offer 
is  not  necessary."  Grandy  v.  Small,  48  K. 
C.  10;  Blalock  v.  Clark,  133  N.  G.  306^  45 
S.  E.  642 ;  Hughes  v.  Knott,  138  N.  0.  112, 
50  S.  E.  586»  3  Ann.  Gas.  903. 

[S]  The  option  contract  required  the  de- 
fendants, upon»  payment  of  the  purchase 
price,  before  November  3,  1909,  to  convey  all 
the  lands  described  therein  by  "a  good  and 
sufficient  deed  with  full  covenants  and  war* 
ranty,   and   free   from  all  incumbrances*- , 
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and  the  Jury  has  found  that  the  plaintiff 
was  at  all  times  ready,  willing,  and  able 
to  perform  the  contract  on  his  part,  and 
that  the  Anders  place  of  66  acres  is  "em- 
braced and  included  In  the  description  con- 
tained in  the  contract."  Tliree  judgments 
against  F.  M.  McCoy  were  on  the  record, 
which  were  docketed  prior  to  the  registra- 
tion of  the  option  contract  and  were  a  lien 
on  his  interest  in  the  land.  Under  these  cir- 
cumstances, .the  defendants,  on  October  29, 
1^9,  five  days  before  the  option  expired, 
tendered  the  plaintiff  a  deed,  which  omit- 
ted in  the  description  of  the  land  the  words 
in  the  option,  "and  is  all  of  the  land  owned 
by  Mrs.  M.  E.  McCoy,  C.  L.  McCoy  and  wife, 
Charles  F.  McCoy  and  wife,  and  F.  M.  Mc- 
Coy and  wife,  in  the  county  of  Brunswick, 
state  df  North  Carolina,"  and  at  the  same 
time  wrote  the  plaintiff  that,  in  their  opin- 
ion, the  option  did  not  cover  the  Anders 
place;  that  F.  M.  McCoy  would  not  execute 
a  deed  covering  his  Interest  in  that  place; 
that  they  would  not  pay  the  Judgment 
against  F.  M.  McCoy;  and  that  they  would 
not  execute  a  deed  covering  the  interest  of 
F.  M.  McCoy  In  the  Anders  place,  nor  war- 
rant the  title  to  it  This  was  a  clear  breach 
of  the  option  contract  on  the  part  of  the 
defendants  and  a  refusal  to  execute  It  ac- 
cording to  its  terms,  which  rendered  a  ten- 
der of  the  purcliase  money  unnecessary. 

The  law  does  not  require  a  vain  and  use- 
less thing  to  be  done,  and  what  good  could 
have  been  accomplished  by  offering  to  pay 
money  for  a  deed  conforming  to  the  option, 
when  the  defendants,  after  advising  with 
counsel,  had  declared  most  positively  they 
would  not  make  it?  It  is  true  it  was  held 
in  Gaylord  v.  McCoy,  158  N.  C.  825,  74  S. 
E.  321,  that  the  land  in  the  option  was  that 
included  In  the  boundaries  and  under  the 
designation  of  *the  L.  C.  McCoy  place,"  but 
it  was  not  held  that  the  words  omitted  from 
the  deed  tendered  were  not  material,  and, 
on  the  contrary,  they  were  said  to  be  words 
of  description,  and  therefore  Important  in 
Identi^ing  the  lands. 

[4]  It  also  appears  that  the  words  were 
left  out  of  the  deed  because  of  the  conten- 
tion that  the  option  did  not  cover  the  An- 
ders place;  and  the  deed  being  tendered  as 
a  compliance  with  the  option,  and  the  de- 
fendants having  written  the  plaintiff,  at 
the  time  of  the  tender  of  the  deed,  that  the 
Anders  place  was  not  Included  therein,  an 
acceptance  of  the  deed  under  these  circum- 
stances would  have  prevented  the  plaintiff 
from  claiming  the  Anders  place. 

[6]  Nor  do  we  think  the  letter  of  the 
plaintiff  to  the  defendants  of  November  1, 
1909,  changed  the  status  of  the  parties.  In 
that  letter  he  demanded  a  warranty  deed  free 
from  incumbrances,  which  was  according  to 
the  option.  He  also  said  that  he  wias  ad- 
vised that  the  Taylor  suit  would  be  a  charge 


or  incumbrance  on  a  part  of  the  land,  and 
that  it  must  be  provided  for.  He  insisted 
that  all  liens  on  the  land  be  canceled,  and 
proposed  that  he  should  pay  the  purchase 
money  and  take  from  the  defendants  an  in- 
demnity bond  as  against  pending  suits. 

The  plaintiff  and  the  defendants  were 
parties  to  the  Taylor  suit,  and  one  of  the 
purposes  of  the  action  was  to  subject  a  part 
of  the  purchase  money  to  the  payment  of 
the  creditors.  A  judgment  subjecting  the 
fund  would  have  been  binding  on  all  parties, 
and  a  payment  of  the  judgment  would  have 
discharged  the  plaintiff  from  the  payment 
of  the  purchase  price  pro  tanto,  and  he  had 
the  right  to  be  protected  against  paytug 
twice.  If,  however,  this  was  not  true,  aft- 
er this  letter  was  written  and  on  the  same 
day,  two  days  before  the  option  expired,  the 
defendants  renewed  their  refusal  to  exe- 
cute a  deed  conveying  the  Interest  of  F.  M. 
McCoy  in  the  Anders  place,  and  to  satisfy 
the  judgments  against  him.  Being,  there- 
fore, of  opinion  that  the  defendants  have 
waived  the  tender  of  the  purchase  money, 
it  is  not  necessary  to  consider  the  validity 
of  the  attempted  tender  on  November  1, 
1909. 

[6]  The  authorities  seem,  however,  to 
agree  that  contracts  to  pay  money,  unless 
otherwise  provided  therein,  are  solvable  in 
money  made  a  legal  tender  by  acts  of  Con- 
gress, and  that  bank  notes  are  not  within 
the  provisions  of  these  acts,  but  that,  ag 
they  constitute  a  part  of  the  common  cur 
rency  of  the  country  and  ordinarily  pass  as 
money,  a  tender  in  such  notes  is  valid  un- 
less they  are  objected  to  at  the  time  on  the 
ground  that  they  are  not  legal  tender.  Ency. 
U.  S.  S.  C.  R.  vol.  9,  pp.  325-327.  Accepting 
the  statement  of  counsel  for  defendants,  as 
we  must  do  as  the  case  Is  presented,  it  ap- 
pears that,  while  he  used  expressions  that 
might  have  put  the  plaintiff's  counsel  on 
notice,  he  states  candidly  that  he  did  not  ob- 
ject to  taking  the  money  upon  the  specific 
ground  that  it  was  not  legal  tender,  and  that 
he  refrained  from  doing  so  because  he  knew, 
if  it  was  made,  the  legal  tender  would  be 
procured,  and  he,  at  the  time  of  the  tender, 
wrote  a  letter  to  the  plaintiff  In  which  he  ob- 
jected to  making  a  deed  on  other  grounds, 
and  not  because  legal  tender  money  was  not 
produced. 

For  the  reasons  stated,  the  Judgment  Is 
afiirmed. 

No  error 


(1G2  N.  G.  2i) 

ARMFIELD  t.  RAIiEIGH  ft  S.  RY.  CO. 

(Supreme  Court  of  North  Carolina.    April  16, 

1913.) 

1.  Railboadb   (i  482*)— FIBE&— Oausk—Bvi- 

DENCB. 

In  an  action  against  a  railroad  company 
for  negligently  burning  plaintiff's  sawmill,  etc., 
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evidence  held  to  tustain  a  verdict  finding  tbat 
the  fire  was  started  by  sparks  from  defendant's 
engines. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  1730-1732,  1734-1736;  Dec.  Dig. 
§  482.»] 

2.  Rauaoads  (S  481*)— Fires— Evidbngb. 

In  an  action  for  damages  from  fire  alleged 
to  have  been  set  out  by  defendant's  raUroad, 
evidence  that  a  witness  saw  the  same  engine 
which  was  claimed  to  have  set  the  fire  set  fire 
to  grass  at  a  trestle  near  the  destroyed  mill  on 
the  same  trip  was  admissible. 

[Ed.  Note.— Fop  other  cases,  see  Railroads, 
Cent  Dig.  §i  1717-1729;    Dec.  Dig.  f  481.*] 

3.  Witnesses  (58  361,  876.  394*)— Impeaoh- 
MBNT— Supporting  kvidbncb. 

Where  a  witness'  credit  is  impeached  by 
proof  of  bad  character,  by  contradictory  state- 
ments, by  cross-examination  tending  to  impeach 
his  veracity  or  memory,  or  by  his  position  with 
reference  to  the  cause  and  its  parties,  evidence 
in  support  thereof  and  to  show  the  truthfulness 
of  his  testimony,  whether  appearing  in  a  ver- 
bal or  written  statement,  whether  verified  or 
not,  or  whether  previous  statements  were  made 
ante  litem  motam  or  pending  the  controversy, 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  II  1167-1175,  1204-1206,  1258,  1259; 
Dec  Dig.  if  361,  376,  394.*] 

4.  APPBAii  AND  Error   (|  205*)— Exclusion 
OF  Evidence— Offer  or  Proof. 

Error  in  excluding  testimony  offered  tjo 
corroborate  an  impeached  witness  is  not  ground 
for  reversal,  where  the  substance  of  the  ex- 
cluded testimony  was  not  disclosed  to  the  trial 
court  by  an  offer  of  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  1281.  1282;  Dec.  Dig.  § 
205,*] 

Appeal  from  Superior  C6urt,  Cumberland 
County;   S.  O.  Bragaw,  Judge. 

Action  by  M.  D.  Armfleld,  receiver  of  the 
Racoarda  Dumber  Company,  against  the  Ra- 
leigh &  Southport  Railway  Company  to  re- 
cover damages  for  defendant's  alleged  negli- 
gent burning  of  plaintiff's  sawmill,  kiln,  etc. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfiSrmed. 

Newton,  Herring  ft  Gates,  Robinson  ft  Ly- 
on, and  V.  O.  BuUard,  all  of  Fayetteville,  for 
appellant  H.  L.  Cook,  Rose  ft  Rose,  C.  W. 
Broadfoot,  'Shaw  ft  MacLean,  and  Sinclair  ft 
Dye,  all  of  Fayetteville,  for  appellee. 


HOKE,  J.  [1]  Although  there  is  a  volum- 
inous record  in  this  case  and  the  amount  in^ 
volved  is  a  large  one,  the  matter  at  issue  is 
largely  dependent  on  questions  of  fact  The 
jury  liaving  accepted  the  plaintiff's  version  of 
the  occurrence,  a  cause  of  action  is  clearly 
established,  and  after  most  careful  consid- 
eration we  find  nothing  in  the  exceptions 
presented  which  would  Justify  the  court  in 
disturbing  the  results  of  the  trial.  It  was 
chiefly  urged  for  error  that  upon  the  entire 
testimony  there  was  no  sufficient  evidence 
that  defendant's  train  had  anything  to  do 
with  causing  the  fire,  but,  on  the  record^  this 
position  cannot  at  all  be  sustained. 

Among  other  testimony,  J.  C.  Bullard,  for 


plaintiff,  testified  in  part  as  follows:  ''At  the 
time  of  this  fire  I  was  at  Lane,  N.  C.  At 
that  time  I  was  superintendent  of  the  mill 
of  the  Racoarda  Lumber  Company,  the  mill 
that  was  burned.  Lane  is  13  miles  from 
Fayetteville,  and  is  situated  on  the  fEt.  ft  S. 
Railroad  in  Cumberland  county.  Was  pres- 
ent the  day  the  mill  was  burned.  I  first  dis- 
covered the  fire  on  top  of  the  mill  shed  on 
the  side  next  the  railroad.  Tbat  was  at 
3:25  in  the  afternoon.  When  I  first  discov- 
ered it,  the  fire  was  just  about  the  size  of 
the  top  of  my  hat  It  was  on  the  top  of  the 
shed.  I  was  standing  on  the  platform  of  the 
depot  on  the  end  towards  Raleigh  from  here. 
I  was  on  the  opposite  side  of  the  railroad 
from  the  mill.  Mill  was  on  one  side  and  de- 
pot on  the  other  side'  of  the  railroad.  Train 
No.  8  of  the  defendant  had  just  passed.  It 
was  a  passenger  train,  and  was  coming  to 
Fayetteville.  I  was  there  when  that  train 
passed,  and  I  was  standing  right  on  the  plat- 
form looking  at  it  This  was  the  same  plat- 
form I  was  on  when  I  saw  the  fire.  The 
wind  was  blowing  very  hard.  The  train  re- 
ferred to  did  not  stop.  It  sort  of  slowed  up. 
It  ran  faster  after  it  got  down  by  the  planer 
shed.  It  increased  its  speed  right  against  the 
dry  kiln,  and  it  commenced  to  throw  out  a 
heavy  exhaust  and  sparks  after  he  pulled  his 
throttle  open;  that  is,  he  increased  his 
speed  by  throwing  his  throttle  open,  and 
that  threw  out  heavy  smoke  and  cinders- 
As  it  came  out  of  the  smokestack,  the  smoke 
was  heavy ;  it  blew  sort  of  over  the  milL  It 
made  a  heavy  black  smoke,  and  I  could 
scarcely  see  the  mill.  Just  as  soon  as  the 
train  passed  and  the  smoke  sort  of  cleared — 
it  was  not  more  than  three  to  five  minutes 
after  it  passed — ^there  was  fire  on  there 
about  the  size  of  this  hat,  and  it  flamed  up 
like  that  (Witness  snapped  his  flngers  to  in- 
dicate flaming  up  of  fire.)  I  think  the  rail- 
road there,  as  near  as  I  can  tell,  runs  near- 
ly north  and  south;  I  am  not  exactly  cer- 
tain. The  railroad  runs  about  north,  and 
the  wind  was  blowing  from  over  the  ware- 
house east  of  the  railroad,  and  the  mill  was 
on  the  west  sl^e  of  the  railroad,  and  the 
wind  was  driving  the  smoke  square  from  the 
warehouse  to  the  depot,  right  straight  over 
the  mUl.  From  where  the  depot  sets  to 
the  mill  site  is  directly  across  and  near 
it,  but  to  where  the  shed  sets  is  a  little 
farther  on,  and  it  was  in  the  path  of  the 
smoke  from  the  train.  The  wind  was  blow- 
ing somewhere  from  five  to  eight  miles  an 
hour  that  day,  nearly  all  day.  We  had  a 
heavy  wind  pretty  much  all  that  day.  The 
weatiier  was  dry  and  hot  When  I  saw  the 
fire,  I  spoke  to  the  two  men  there  with  me. 
I  told  them  to  get  some  buckets.  I  jumped 
off  the  platform  and  ran  as  hard  as  I  could 
run  across  the  railroad,  right  under  the  mill 
shed,  and  the  fire  was  right  on  top  of  the 
mill  shed.**    There  was  other  .testimony  from 
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this  wltnees  tending  to  show  that  the  fire 
was  caused  by  defendant's  train  and  negli- 
gence In  the  condition  and  operation  of  the 
engine,  and,  further,  that  the  fire  did  not 
originate  in  the  milL 

J.  K  Parker,  another  witness  for  plain- 
tiff, testified  in  part  as  follows:  "I  saw  -a 
train  pass  the  mill  Just  before  the  fire  hap- 
pened. It  was  a  mail.  I  think  I  spoke  to 
Mr.  Bullard  about  It  It  was  about  3:24 
o'clock  p.  m.  The  train  was  going  south  on 
the  IL  &  S.  road.  I  was  at  the  depot  with 
Mr.  Bullard  and  Mr.  Vinson.  I  didn't  exact- 
ly see  the  fire  when  it  started.  When  I 
first  saw  it,  it  looked  to  me  between  a  peck 
and  a  half  bushel  measure.  It  was  between 
me  and  the  comb  of  the  building  on  the  side 
next  to  me.  I  was  on  the  southeast  side 
from  the  building.  I  thought  the  wind  was 
blowing  from  the  southeast  right  across  the 
mill.  The  fire  was  something  like  four  or 
five  feet  from  the  comb  of  the  house  on  the 
side  towards  the  railroad.  It  was  something 
like  three  to  five  minutes,  to  the  best  of  my 
knowledge,  after  the  train  passed,  when  I 
saw  the  fire.  Mr.  Bullard,  Mr.  Vinson,  and  I 
were  at  the  depot  Mr.  Vinson  was  lying 
down  and  I  was  sitting  up,  and  Mr.  Bullard 
was  standing  up  between  us  both,  during  the 
time  the  train  passed*  There  was  no  fire  on 
timt  roof  before  the  train  passed.  The  en- 
gine, before  passing  the  mill,  slowed  up.  It 
then  went  by  exhausting.  I  saw  it  exhaust. 
Certainly,  the  wind  was  making  the  exhaust 
go  oyer  the  mill  side.  Mr.  Bullard  was  the 
first  to  detect  the  fire,  and  called  my  atten- 
tion to  It  I  saw  some  exhaust  going  out, 
steam  and  smoke.  When  the  fire  was  called 
to  my  attention,  I  suggested  the  plan  to  get 
the  hands,  and  Mr.  Bullard  did  not  hear  me 
and  went  running  to  the  mill,  and  I  ran  be- 
hind him  part  of  the  way,  and  thought  of  the 
planing  mill  and  made  for  that  We  got  to 
the  lumber  and  cut  it  in  two  and  throwed  it 
about  and  tried  to  break  it  away.  If  you  un- 
derstand as  I  told  yoii  about  the  wind  blow- 
ing, the  fire  burned  so  fast  it  got  so  hot. 
It  ran  us  away,  and  we  could  not  work,"  etc. 

Yet  another  witness,  Adolphus  Arunda, 
testified  in  chief  as  follows:  "At  the  time 
fire  started  on  the  mill,  I  had  come  out  of  the 
woods  and  come  to  mill,  and  train  passed  me 
— mail  train.  After  mall  train  passed  me,  it 
opened  for  power,  and  I  saw  big  fire  on  roof. 
Mill  was  about  40  yards  ftom  me.  Ceane  out 
of  woods  and  went  to  mill  to  get  a  drink  of 
water.  Mail  train  passed  about  3:30,  Just 
as  I  came  up  to  mill,  and  in  about  three 
minutes  after  train  passed  I  saw  a  big  fire 
on  top  of  mill  shed.  Was  about  40  yards 
from  fire  when  I  first  saw  it  Train  was 
throwing  out  sparks  and  smoke  and  cinders." 
Witness  was  asked  by  attorney  for  plaintiff, 
in  substance,  the  following  question:  "Did 
you  see  any  other  fire  that  day,  and.  If  so, 
where?  (Defendant  objected;  objection  oyer- 
ruled;    excepted.      Exertion    No.    16.)      A. 


Same  engine  also  set  fire  to  grass  at  trestle 
below  the  mill  on  same  trip.  Saw  no  fire 
under  shed  when  went  under  there.  I  helped 
saye  lumber  and  pull  belts  off  of  engines,  or, 
rather,  put  some  lumber  out  in  effort  to  saye 
it  Fire,  when  first  seen  by  me,  was  on  rail- 
road side  and  as  big  as  a  hat" 

[2]  There  was  much  eyidence  on  part  of 
defendant  in  contradiction  of  this  ylew,  but 
applying  the  accepted  principle  that  on  mo- 
tilon  to  nonsuit  the  eyidence  making  for 
plaintiff's  right  to  recoyer  must  be  taken  as 
true  and  interpreted  in  the  light  most  fayor- 
able  to  him,  the  eyidence  set  out  makes  it 
clear  that  the  motion  for  nonsuit  could  not 
haye  been  allowed.  Numerous  decisions  with 
us  are  to  the  effect  that  the  eyidence  refer- 
red to  is  sufficient  to  carry  the  case  to  the 
Jury.  (Aman  y.  Lumber  Co.,  160  N.  0.  — , 
75  S.  EX  931;  Currle  y.  BaUroad,  156  N.  0. 
419,  72  S.  E.  488;  Kornegay  y.  Bailroad,  154 
N.  C.  389,  70  a  E.  731;  Deppe  y.  Bailroad, 
152  N.  C.  79,  67  S.  B,  262;  Whitehurst  y. 
Bailroad,  146  N.  C.  688,  60  S.  E.  648;  Wll- 
llams  y.  Bailroad,  140  N.  O.  623,  53  S.  B. 
448),  and  also  recognize  the  competency  of 
the  statement  made  by  the  witness  Arunda 
that  he  had  seen  the  same  engine,  on  the 
same  trip,  set  fire  to  grass  at  the  trestle  be- 
low the  mill.  Whitehurst  y.  Bailroad,  supra, 
fourth  headnote.  In  this  connection  we  con- 
sider it  well  to  note  that  In  the  decision  in 
Currle  .r.  Bailroad,  156  N.  C,  supra,  dls- 
approylng  a  position  maintained  in  Williams 
y.  Bailroad,  the  reference  is  to  the  Williams 
Case  appearing  in  130  N.  C.  116,  40  S.  B. 
979,  and  not  to  the  Williams  Case  in  140  N. 
C,  dted  and  relied  upon  In  the  present 
opinion. 

[8,4]  It  was  further  urged  for  defendant 
that  the  trial  court  made  an  erroneous  rul- 
ing in  refusing  to  permit  a  witness  for  de- 
fendant Vinie  Corbin,  to  testi^  to  a  conyer- 
satlon  she^  had  with  one  A.  M.  Bay  on  the 
afternoon  ^of  the  fire.  While  there  is  au- 
thority to  the  contrary  elsewhere,  it  is  the 
accepted  position  in  this  state  that  "wheney- 
er  the  credit  of  a  witness  is  impeached, 
whether  by  proof  of  general  bad  character  or 
by  contradictory  statements  by  himself,  or 
by  cross-examination  tending  to  impeach  his 
veracity  or  memory,  or  at  times  by  his  yery- 
position  in  reference  to  the  cause  and  its 
parties,  it  may  be  restored  or  strengthened 
by  any  proper  eyidence  tending  to  restore 
confidence  in  his  yeradty  and  in  the  truth- 
fulness of  his  testimony,  whether  such  eyi- 
dence appears  in  a  verbal  or  written  state- 
ment verified  or  not  or  whether  the  previ- 
ous statements  were  made  ante  litem  motam 
or  pending  the  controversy."  State  v.  Eixum, 
138  N.  C.  599,  50  S.  E.  283,  citing  Jones  v. 
Jones,  80  N.  C.  246,  and  other  cases.  But  the 
objection  cannot  be  held  for  reversible  er- 
ror, because  it  nowhere  appears,  by  sugges- 
tion or  otherwise,  what  was  the  substance  or 
tenor  of  the  conversation,  or  that  It  would 


966 


77  SOUTHBASTBBN  BBPOBTEB 


(N.C. 


have  tended  in  any  wise  to  corroborate  the 
witness.  It  is  the  principle  and  policy  of 
the  law  that  these  trials  at  nisi  prios  should 
be  upheld,  unless  it  is  clearly  made  to  appear 
that  some  substantial  error  has  been  com- 
mitted to  appellant's  prejudice,  and  it  is  not 
permissible  on  an  exception  of  this  kind  to 
anuul  the  proceedings  and  entail  upon  the 
parties  and  the  public  the  cost  and  labor  of 
another  protracted  trial,  when  it  nowhere 
appears  in  the  record,  by  statement  or  sug- 
gestion, that  the  conversation  referred  to 
would  have  corroborated  the  witness  or  in 
any  way  affected  the  result  Pulwood  v.  Ful- 
wood,  present  term,  77  S.  B.  763;  Daniel  v. 
Dixon,  present  term,  77  S.  EI  305.  Attention 
is  also  called  to  the  fact  that,  though  A.  M. 
Bay,  the  person  spoken  to,  was  subsequently 
put  on  the  stand,  there  was  no  effort  made  to 
have  this  witness  testify  to  the  alleged  con- 
versation. 

As  heretofore  stated,  a  careful  examina- 
tion of  the  record  f aUs  to  disclose  reversible 
error,  and  the  judgment  In  plaintiff's  favor 
must  be  affirmed. 

No  error. 

(182  N.  C.  2») 

SMITH  V.  SALISBUBY  &  S.  BY.  CO. 

(Supreme  Court  of  North  Carolina.    April  16, 

1913.) 

1.  Street  Bailboads  (§  84*)— Liability  fob 
Injuries— Failube  to  Pbovide  Fendebs. 

The  failure  of  a  street  railway  company 
to  comply  with  Bevisal  1005,  f  2016.  requiring 
such  companies  to  use  practical  fenders  in 
front  of  all  passenger  cars,  and  section  3801 
making  it  a  misdemeanor  to  refuse  or  fail  to 
use  practical  fenders  in  front  of  such  cars,  was 
evidence  of  negligence  or  a  circumstance  from 
which  the  jury  could  infer  negligence,  and,  if 
found  to  constitute  the  proximate  cause  of  the 
death  of  a  person  struck  by  a  car,  was  action- 
able. 

[Ed.  Note.—For  other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  i  84.*] 

2.  Tbiai,  (I  139*)— Nonsuit— When  Pbofeb- 
LY  Denied. 

Where,  construed  in  the  light  most  favora- 
ble to  plaintiff,  there  is  more  than  a  scintilla 
of  evidence,  and  such  as  arises  above  the  plane 
of  mere  conjecture  and  is  reasonably  sufficient 
to  prove  the  essential  facts,  a  nonsuit  is  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  332,  333,  338-341,  365;  Dec.  Dig.  S 
139.*] 

3.  Street  Bailboadb  jj  93*)— Injubies  to 
Pebsons  on  Tback— Keeping  Lookout. 

It  is  the  duty  of  a  street  car  motorman  to 
keep  a  careful  lookout  for  persons  and  ob- 
structions on  the  track,  such  as  is  reasonable 
and  practicable  under  the  circumstances  and 
as  is  required  by  the  duty  to  exercise  ordinary 
care. 

[Ed.  Note.—For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  H  195-200;  Dec.  Dig.  §  93.*] 

4.  Stbeet  Bailboads  (|  117*)- Actions  fob 
Injubies— Sufficiency  of  Evidence. 

In  an  action  for  the  death  of  a  person 
struck  by  a  street  car  while  sitting  on  the 
track,  evidence  held  to  make  a  question  for  the 


jury  as  to  whether  the  motorman  saw  him  in 
time  to  stop  the  car. 

[Ed.  Note.—For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  f{  239-257;  Dec  Dig.  {  117.»] 

5.  Stbeet  BaiI/BOads  (§  93*)- Injtjby  Avoid- 
able Notwithstanding  Contbibutobt 
Negliobngb. 

Where  a  person  was  sitting  on  a  street 
car  track  in  such  a  position  as  to  lead  a  rea- 
sonably prudent  man  to  believe  that  he  was 
asleep  or  oblivious  to  his  surroundings,  a  mo- 
torman who  saw  him  in  time  to  stop  the  car 
was  negligent  in  failing  to  do  so,  since,  whUe 
he  was  a  trespasser,  this  did  not  justify  the 
motorman  in  injuring  him,  if  lie  could  avoid 
such  iujury;  and,  whUe  a  motorman  may  as- 
sume that  a  person  apparently  capable  of  tak- 
ing care  of  himself  wiU  leave  the  track  before 
the  car  overtakes  him,  he  cannot  act  upon 
such  presumption  with  respect  to  a  person 
apparently  insensible  of  bis  danger  from  sleepi- 
ness or  drunkenness  or  any  other  cause. 

[Ed.  Note.—For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  §|  195-200;  Dec,  Dig.  |  93.*] 

Appeal  from  Superior  (Ik>urt,  Bowan  Goun- 
ty;  Cooke,  Judge. 

Action  by  Moses  L.  Smith,  administrator, 
against  the  Salisbury  &  Spencer  Bailway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AfQrmed. 

This  action  was  brought  to  recover  dam- 
ages for  the  negligent  killing  of  plaintiff's 
intestate,  Cicero  L.  Wyatt  The  defendant's 
car  was  proceeding  nortli  on  its  way  from 
Salisbury  to  Spencer,  running  at  the  rate  of 
about  12  to  15  miles  an  hour.  The  intestate 
had  been  seen  walking  from  Spencer  to  Salis- 
bury, and,  when  struck  by  the  car,  was  sit- 
ting on  the  west  side  of  the  track,  with  his 
elbows  resting  on  his  knees  and  **bent  over 
to  conform  to  that  position."  There  was 
evidence  on  tlie  part  of  the  plaintiff  tliat  the 
night  was  dark,  but  not  foggy,  and  that  the 
Intestate  could  have  been  seen  for  300  or 
400  feet,  and  he  was  actually  seen  by  tlie 
witness  Austin  at  a  distance  of  about  400 
feet  The  intestate's  son,  who  was  on  the 
car  in  search  of  his  father,  saw  the  motor- 
man  talking  to  Mr.  Caddell,  who  was  on  the 
front  platform,  a  few  seconds  before  the  car 
struck  Wyatt  There  was  an  electric  head- 
light on  the  car.  The  track  was  nearly 
level  for  about  150  feet  on  the  south  side  of 
the  place  where  Wyatt  was  sitting,  and 
straight  at  that  point  for  a  mile.  The  car 
could  have  been  stopped  in  about  a  car's 
length,  and  it  was  stopped  within  that  dis- 
tance (25  or  30  feet);  that  being  a  car*s 
length.  The  body,  when  found,  was  lying 
8  or  10  feet  behind  the  car,  between  the 
rails.  There  was  further  evid^ice  that  the 
fender  on  the  front  of  the  car,  a  safety  de- 
vice, was  defective  (that  is,  too  high  and 
narrow,  not  properly  equipped,  and  out  of 
date).  On  the  other  hand,  there  was  evi- 
dence for  defendant  contradicting  that  of 
plaintiff.  The  motorman  stated  tliat  he  was 
not  talking  to  C&ddell,  but  keeping  a  proper 
lookout,  and  that  it  was  dark  and  foggy, 
and  for  tliis  reason  he  could  not  and  did  not 
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see  the  man  until  lie  got  within  30  or  35 
feet  of  him,  when  he  did  all  in  his  power 
to  stop  the  car,  applying  the  brakes  and  re- 
versing the  current,  and  it  was  not  possible 
to  stop  the  car  sooner  than  he  did.  He  had 
received  a  bell  to  stop  at  Carter's,  a  nearby 
station,  and  was  "drifting  at  the  rate  of  15 
miles,  and  sounding  the  gong,"  when  he  first 
saw  Wyatt  sitting  on  the  track.  He  imme- 
diately tried  to  stop  the  car  by  the  use  of 
all  available  means.  He  said  there  was  no 
indication  to  him  that  Wyatt  was  helpless 
or  could  not  take  care  of  himself  at  the  time 
he  first  saw  him  and  applied  the  brakes  and 
re^^rsed  the  current  The  witnesses  for  both 
parties  were  corroborated.  It  was  admitted 
that  the  de^fendant  had  a  proper  headlight 
on  the  car  that  night,  and  tliat  the  car  was 
running  at  the  usual  speed.  The  court  sub- 
mitted issues,  which  were  answered  as  fol- 
lows: 

"(1)  Was  the  plaintiff's  intestate,'  said 
Cicero  L.  Wyatt,  killed  by  the  negligence  of 
the  defendant  company,  as  alleged  in  the 
complaint?    Answer:    Yes. 

"(2)  Did  the  defendant  Cicero  Wyatt,  by 
his  own  negligence  contribute  to  his  death? 
Answer:    Yes,  by  consent 

'*<3)  Notwithstanding  the  negligence  of 
plaintiff's  intestate,  could  defendant,  by  the 
exercise  of  ordinary  care,  have  avoided  kill- 
ing Cicero  Wyatt?    Answer:    Yes. 

"(4)  What  damage  is  plaintiff  entitled  to 
recover?    Answer:    $1,250." 

The  only  question  in  the  case  was  raised 
by  the  defendant's  motion  to  nonsuit  and  his 
prayer  for  instruction,  which  was  substan- 
tially that  there  was  no  evidence  of  negli- 
gence, or,  to  be  more  exact,  that  Wyatt  was 
in  a  helpless  condition  or  not  in  possession 
of  his  faculties,  so  that  he  could  not  see  and 
hear,  at  the  time  he  was  sitting  on  the  track, 
both  of  which  were  denied.  Defendant  duly 
excepted  and  appealed  from  the  Judgment 

Clement  &  Clement  and  Jerome  &  Price,  all 
of  Salisbury,  for  appellant  Craige  &  Craige 
and  Edwin  0.  Gregory,  all  of  Salisbury,  for 
appellee. 

WAIiKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  may  pretermit  any  extended 
reference  to  the  evidence  as  to  the  defective 
condition  of  the  fender,  which  would  be  suf- 
ficient, perhaps,  to  justify  the  ruling  of  the 
court  by  which  the  nonsuit  and  the  instruc- 
tion were  refused.  The  statute  (Acts  1901, 
c.  743;  Revlsal  1905,  K  2616,  3801)  requires 
that  street  railway  companies  shall  furnish 
their  cars  with  "practical  fenders"  to  pre- 
vent injuries  to  those  using  their  tracks. 
If  the  company  did  not  comply  with  this  pro- 
vision, it  was  evidence  of  negligence  or  a  cir- 
cumstance from  which  negligence  could  be 
inferred  by  the  jury,  and,  If  the  negligence 
was  found  by  the  jury  and  was  the  proxi- 
mate cause  of  the  intestate's  death,  it  be- 


came actionable.  Henderson  v.  Traction  Co., 
132  N.  C.  779,  44  S.  E.  59a  But  we  wiU  not 
rest  our  decision  upon  any  such  ground,  as 
we  think  there  was  other  evidence  of  neg- 
ligence, which  was  properly  submitted  to 
the  jury,  and,  we  must  presume,  under  cor- 
rect Instructions,  as  the  charge  is  not  in  the 
record.  State  v.  Dickerson,  98  N.  C.  708, 
3  S.  B.  687. 

[2]  We  are  not  concerned  with  the  weight 
of  the  evidence,  as  that  is  for  the  jury  to 
consider.  If  it  is  construed  in  the  light 
most  favorable  to  the  plaintiff,  which  Is  the 
rule,  and  there  is,  in  that  view,  more  than  a 
scintilla  of  evidence,  and  such  as  rises  above 
the  plane  of  mere  conjecture  and  is  reason- 
ably sufilclent  to  prove  the  essential  facts,  it 
was  proper  to  refuse  the  nonsuit,  as  such 
evidence  carries  the  case  to  the  jury. 

[3]  This  court  has  held  that  those  operat- 
ing trains  and  cars  should  keep  a  careful 
outlook  for  persons  and  obstructions  on  the 
tracks.  Arrowood's  Case,  126  N.  C.  629,  36 
S.  E.  151;  Pickett's  Case,  117  N.  C.  616,  23 
S.  E.  264,  30  L.  R.  A.  257,  53  Am.  St.  Rep. 
611;  Sawyer's  Case,  145  N.  C.  24,  58  S.  E. 
598,  22  L.  R.  A.  (N.  S.)  200.  We  need  not  de- 
cide exactly  the  measure  of  vigilance  re- 
quired of  a  motorman  on  a  street  car  in 
this  respect,  whether  it  should  be  constant 
and  continuous,  but  it  should  be  such  as  is 
reasonable  and  practicable  under  the  cir- 
cumstances, and  required  by  the  duty  to  ex- 
ercise ordinary  care. 

[4]  In  this  case  the  motorman  said  that 
he  was  "looking  forward"  as  the  car  was  ap- 
proaching the  place  where  Wyatt  was  sitting 
on  the  cross-tie,  and  he  failed  to  see  him  in 
time  to  stop  the  car  before  he  was  reached, 
because  the  night  was  dark  and  foggy.  The 
jury  might  well  infer  from  this  statement 
that  the  motorman  saw  Wyatt's  situation  in 
time  to  stop  the  car,  when  it  is  considered 
in  connection  with  the  other  evidence  that 
the  track,  which  was  laid  upon  the  side  of 
the  public  highway,  was  level  for  150  feet 
and  straight  for  a  mile,  and  that  Wyatt 
could  be  seen  about  400  feet,  with  the  head- 
light burning,  so  it  cannot  be  said  that  there 
was  no  evidence  of  the  motorman's  ability 
to  see  Wyatt  if  he  was  looking  ahead,  and 
he  testified  that  he  was  keeping  a  lookout 
and  attending  strictly  to  his  business,  in- 
stead of  talking  to  Caddell.  The  fact  that 
he  looked  and  could  see  Wyatt  is  some  evi- 
dence that  he  did  see  him.  If  he  saw  him 
the  length  of  two  cars,  or  say  70  feet,  before 
Wyatt  was  struck,  he  could  have  stopped  the 
car  and  avoided  the  injury. 

[5]  Passing  to  the  next  point,  there  was 
evidence  from  which  the  jury  could  well  have 
found  that  Wyatt  was  sitting  in  such  a 
posture  that  any  reasonably  prudent  man 
would  at  least  suspect  that  he  was  asleep. 
There  is  no  evidence  that  he  was  drunk,  or 
even  that  he  had  been  drinking,  but  he  was 
bent  over  and  evidently  resting  his  head  on 


968 


77  SOUTHEASTBBN  BBPORTEB 


(N.a 


his  hands,  as  his  elbows  were  upon  his  knees 
and  he  was  "leaning  forward  to  conform  to 
that  position,"  said  the  witness  Oaddell. 
There  was  evidence  from  which  it  might 
reasonably  have  been  argued  that  he  was 
asleep,  and  if  not  so,  or  otherwise  insensible, 
he  would  have  heard  the  sound  of  the  gong 
and  left  the  track.  The  motorman  evid^it- 
ly  thought  that  there  was  danger  of  injur- 
ing him,  as  he  applied  the  brakes  and  revers- 
ed the  current,  he  testified,  as  soon  as  he 
saw  him.  These  energetic  measures  to  which 
he  resorted  indicated  his  belief  that  Wyatt 
was  unaware  of  his  perilous  situation  or  the 
approach  of  the  car,  but  he  was  too  late.  If 
he  looked  and  he  saw  him,  and  his  situation 
was  such  as  to  produce  the  impression  that 
he  was  oblivious  to  his  surroundings,  or  if 
he  was  talking  to  Oaddell  and  ftdled  to  look, 
he  was  negligent  ETdge  v.  Railroad,  153  N. 
a  212,  60  S.  £3.  74.  The  court  said  in  a  case 
somewhat  like  this  in  its  facts:  "We  do  not 
think  that,  as  a  principle  of  law,  it  can  be 
stated  that  where  a  trespasser  is  seen  sit- 
ting upon  the  track,  with  his  head  in  his 
hands  and  his  hands  resting  on  his  knees, 
apparently  asleep  or  unconscious,  the  pre- 
sumption is  that  he  will  hear  and  obey  the 
signals  of  the  engineer  warning  him  of  the 
approach  of  the  train.  This  undoubtedly 
would  be  true  if  the  trespasser  were  walk- 
ing or  standing  on  the  track.  In  that  case 
the  very  fact  that  he  was  moving  or  stand- 
ing up  would  indicate  that  he  was  not 
asleep  or  unconscious,  but  had  possession  of 
his  faculties,  and  the  engineer  would  have 
the  right  to  suppose  that  he  would  hear  and 
obey  the  danger  signals.  But  the  same  rule 
would  not  necessarily  prevail  where  the  situ- 
ation is  as  detailed  in  this  case.  A  man  sit- 
ting on  a  cross-tie  of  a  railroad  track,  ap- 
parently asleep  or  unconscious,  presents  an 
unusual,  not  to  say  extraordinary,  spectacle, 
and  we  think  it  was  the  province  of  the  Jury 
to  determine  whether  or  not  an  engineer  of 
ordinary  .prudence^  seeing  a  man  so  situated, 
ought  not  to  conmience  checking  the  train  in 
time  to  prevent  injuring  him  if  it  should 
transpire  that  he  was  unconscious  or  asleep." 
Starett  v.  Railway  Co.  (Ky.)  UO  S.  W.  283. 
It  is  true  the  Jury  found  that  Wyatt  was 
negligent,  but  even  a  trespasser  on  the  track, 
situated  as  he  was  at  the  time  of  the  catas- 
trophe, does  not  forfeit  his  life  or  limb  if, 
after  his  discovery  or  by  the.  exercise  of  prop- 
er care,  his  dangerous  position  can  be  seen 
and  realized  and  the  consequent  injury  to 
him  avoided.  He  was  not  committing  any 
offense,  but  simply  placed  himself  in  a  place 
of  danger.  It  may  be  admitted  that  he  had 
no  right  to  use  the  track  in  that  way,  but 
the  defendant  had  no  right  to  kill  him  be- 
cause he  did.  If  the  Jury  had  found  that 
the  motorman  was  in  the  exercise  of  due 
care,  the  defendant  would  have  been  relieved 
from  responsibility  for  his  death;    but,  un- 


fortunately for  the  defendant,  they  did  not 
take  that  view  of  the  facts,  but  by  their  ver- 
dict have  said  that  his  life  could  have  been 
saved  by  the  exercise  of  ordinary  care  in 
the  use  of  the  means  at  the  motorman's  com- 
mand, making  out  a  case  of  actionable  neg- 
ligence. Hovius  V.  Railway  Oo.  (Ky.)  107  S.  W. 
214.  In  the  enjoyment  and  exercise  of  its 
franclilse,  the  defendant  is  bound  to  recog- 
nize the  rights  of  others.  At  common  law, 
it  is  required  to  exercise  ordinary  care,  to 
be  measured  in  each  case  by  the  apparent 
sltuati6n  and  the  dangers  naturally  incident 
to  the  prosecution  of  its  business.  If  a  per- 
son be  seen  upon  the  track,  who  is  apparent- 
ly capable  of  taking  care  of  himself,  the  mo- 
torman may  assume  that  he  will  leave  the 
track  before  the  car  overtakes  him;  but  he 
cannot  act  upon -that  presumption  with  re- 
spect to  a  person  who  is  apparently  Insensi- 
ble of  his  danger  from  sleepiness,  drunken- 
ness, or  any  other  like  cause.  Sibley  v.  Rat- 
liffe,  50  Ark.  477,  8  S.  W.  686. 

In  Henderson  v.  Railroad  Oo.,  169  N.  OL 
581,  75  S.  E.  1092,  it  was  said  by  Justice 
Allen:  "The  allegation  of  negligence  in  the 
complaint  is  that  the  deceased  was  down  on 
the  track  in  an  apparently  helpless  condi- 
tion, and  that  the  engineer  of  the  defendant 
could  have  discovered  him,  in  time  to  stop 
the  train  before  reaching  him,  by  the  ex- 
ercise of  ordinary  care.  The  burden  was  on 
the  plaintiff  to  prove  the  truth  of  this  allega- 
tion and  to  establish  in  the  minds  of  the 
Jury:  (1)  That  the  deceased  was  down  on 
the  track  in  an  apparently  helpless  condi- 
tion; (2)  that  the  engineer  could  have  dis- 
covered him,  in  time  to  stop  the  train  before 
reaching  him,  by-  the  exercise  of  ordinary 
care;  (3)  that  he  failed  to  exercise  such 
care,  and,  as  a  direct  result,  the  deceased 
was  killed"— citing  Olegg  v.  Railroad  Co., 
132  N.  a  294,  43  S.  B.  836,  whl(ii  is  In  point 
We  add  Olegg  v.  Railroad,  on  rehearing,  133 
N.  O.  303,  45  S.  EL  657;  Upton  v.  Railroad 
Co.,  128  N.  a  173,  38  S.  B.  736;  Guilford  v. 
Railroad  Oo.,  154  N.  0.  607,  70  S.  E.  393. 
After  a  careful  review  of  the  facts,  we  are 
constrained  to  hold  that  there  was  some  evi- 
dence of  actionable  negligence,  and  the  mo- 
tion and  prayer  of  the  defendant  were  both 
properly  refused. 

We  have  not  discussed  the  relative  and 
reciprocal  rights  of  the  street  car  company 
and  the  public  in  the  use  of  the  railway  and 
the  street  or  public  road  on  which  It  was 
laid  (Moore  v.  Street  Railway  Oo.,  128  N. 
O.  455,  39  S.  B.  57),  as  the  Jury  found  that 
Wyatt  was  a  trespasser  and  guilty  of  con- 
tributory negligence,  not  being  at  the  time  in 
the  exercise  of  a  right  incident  to  the  cus- 
tomary use  of  the  street  or  road,  such  aa 
crossing  it,  either  at  a  crossing  or  between 
the  crossings.  That  queBtion»  therefore.  Is 
not  now  before  ua. 

No  erron 
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STONR  T.  FIRST  NAT.  BANK  OF  CLBN- 

DENIN. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

March  11,  1913.) 

(ByllaluM  hy  the  Court.) 

1.  JuDoicENT  (g  223*)--Amounx— Interest. 

Judgment  on  a  verdict  in  the  trial  of  an 
appeal  from  a  justice,  delayed  in  rendition  and 
entry  by  motion  for  new  trial,  shoald  include 
interest  from  the  date  of  the  verdict 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  403 ;  Dec.  Dig.  i  223.*] 

2.  New  Trial  (§  71*)— Grounds— SmnnoDBW- 
OT  OF  Evidence. 

A  verdict  resting  wholly  on  conflicting  oral 
testimony  of  witnesses  given  in  the  presence  of 
the  jury  cannot  rightly  be  set  aside  on  the 
ground  that  it  is  contrary  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S§  144.  145 ;  Dec  Dig.  §  71.*] 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  William  Stone  against  the  First 
National  Bank  of  Clendenin.  Judgment  for 
plaintiff  before  a  justice,  and  verdict  for 
plaintiff  on  appeal  set  aside,  and  new  trial 
granted,  and  plaintiff  brings  error.  Re- 
versed. 

D.  W.  Taylor,  of  Houston,  Tex.,  for  plain- 
tiff in  error.  Arthur  B.  Koontz,  S.  B.  Avis, 
and  Leroy  Allebach,  all  of  Charleston,  for 
defendant  in  error. 

ROBINSON,  J.  This  action,  begun  before 
a  justice  of  the  peace,  has  for  its  object  the 
recovery  of  a  sum  of  money,  which  plaintiff 
claims  one  Cromwell  deposited  for  him  in 
defendant  bank.  Upon  appeal  from  a  Judg- 
ment of  the  Justice  in  plaintiff's  favor,  the 
case  was  tried  before  a  Jury,  and  a  verdict 
was  found  for  plaintiff  in  the  sum  of  one 
hundred  dollars.  This  verdict  the  court  set 
aside,  awarding  defendant  a  new  trial.  The 
writ  of  error  calls  in  question  the  disturb- 
ance of  the  verdict— the  denial  of  Judgment 
thereon. 

[1]  A  motion  to  dismiss  the  writ  of  error 
as  improvidently  awarded  must  first  be  con- 
sidered. It  is  submitted  that  the  case  in- 
volves but  one  hundred  dollars,  and  that  a 
writ  of  error  lies  only  in  a  case  involving 
pecuniary  interest  exceeding  that  amount 
While  it  is  true  that  the  verdict  in  plaintiff's 
favor  is  for  one  hundred  dollars,  yet  plain- 
tiff maintains  that  at  the  time  the  verdict 
was  set  aside  he  was  entitled  to  Judgment 
for  that  sum  with  Interest  thereon  from  the 
date  of  the  verdict  It  was  more  than  a 
month  after  the  verdict  was  found  that  the 
court  passed  on  the  motion  to  set  aside  the 
same  and  denied  Judgment  to  plaintiff.  Did 
interest  run  for  that  time?  If  it  did,  plain- 
tiff by  the  denial  of  Judgment  was  deprived 
of  more  than  ohe  hundred  dollars,  and  writ 
of  error  lies.  Ever  so  small  an  excess  above 
one  hundred  dollars  is  sufficient  for  the  Ju- 
risdiction of  this  court    The  amount  in  con- 


troversy at  the  time  i^aintiff  was  denied 
Judgment  must  govern.  So  the  question 
comes  to  this:  If  plaintiff  was  entitied  to 
Judgment  at  the  time  the  verdict  was  set 
aside,  was  he  then  entitied  to  Judgment  in- 
cluding interest  on  the  verdict  from  the  date 
thereof? 
Plaintiff  refers  to  Code  1906,  ch.  50,  dte. 

172,  as  entitilng  him  to  an  amount  in  ad- 
dition to  that  found  by  the  Jury  on  the  trial 
of  the  appeal  from  the  Justice.  But  that  sec- 
tion will  not  avail  him,  since  the  amount  of 
the  Judgment  in  his  favor  on  the  trial  be- 
fore the  justice  was  reduced  on  the  trial  of  * 
the  appeal 

However,  we  are  of  opinion  that  interest 
would  accrue  from  the  date  of  the  verdict^ 
and  that,  at  the  time  the  court  set  the  ver- 
dict aside,  plaintiff,  If  entitled  to  Judgment, 
was  entitied  thereto  in  an  amount  exceed* 
Ing  one  hundred  dollars  because  of  the  ac- 
crual of  interest  This  Is  in  consonance  with 
Code  1906,  ch.  131,  sec.  14,  though  It  is  true 
the  same  relates  to  circuit  court  cases  and 
does  not  dlrectiy  relate  to  cases  appealed 
from  Justices.  But  that  statute  manifests 
the  spirit  of  our  Jurisprudence  in  such  par- 
ticular.   Besides,  in  Code  1906,  ch.  50,  sec. 

173,  it  is  provided  that  in  cases  of  appeals 
from  Justices,  the  court  shall  make  any  or- 
der during  the  progress  of  the  cause  which 
the  principles  of  law  or  equity  may  require 
and  shall  render  Judgment  as  the  right  may 
appear.  Is  it  not  legal,  right,  and  equitable 
that  a  party  to  a  case  appealed  from  a  Jus- 
tice should  have  interest  on  the  amount  of 
a  verdict  found  for  him,  where  there  has  been 
delay  in  tlje  entry  of  Judgment  by  reason  of 
a  motion  to  set  aside  the  verdict?  Suppose 
the  court  carries  the  motion  for  a  long  time? 
Is  it  Just  to  allow  the  party  no  interest 
for  such  time,  though  the  opposite  party  has 
the  use  of  his  money?  We  have  seen  that 
interest  runs  from  the  date  of  the  verdict  as 
to  cases  originally  in  a  circuit  court,  by  the 
very  terms  of  the  statute.  Why  then  is  not 
the  same  principle  fairly  applicable  to  cases 
appealed  from  Justices?  Clearly,  Code  1906^ 
ch.  50,  sec.  173,  relating  to.  procedure  on  ap- 
peals from  Justices,  contemplates  that  any 
such  fair  principle  shall  be  applicable  in  re- 
lation to  those  appeals. 

In  the  light  of  the  foregoing  observations, 
plaintiff's  writ  of  error  lies:  As  to  plaintiff, 
the  Judgment  complained  of,  the  disturbance 
of  the  verdict  that  had  been  found  in  his 
favor,  affected  a  sum  in  excess  of  one  hun- 
dred dollars.  That  sum  is  In  controversy 
here.  The  motion  to  dismiss  as  improvident- 
ly awarded  must  be  overruled. 

[2]  Did  the  court  err  in  setting  aside  the* 
verdict  and  awarding  a  new  trial?  Plainly 
it  did.  We  find  no  error  prejudicial  to  de- 
fendant in  the  rulings  of  the  court  during 
the  trial.  Indeed  none  is  assigned.  The 
court  could  not  set  aside  the  verdict  for  er- 
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ror  in  submitting  the  case  to  tlie  Jury,  for 
none  had  been  committed.  Nor  could  the 
court  say  that  the  verdict  was  contrary  to 
the  evidence.  The  verdict  rested  wholly  on 
conflicting  oral  testimony  of  witnesses,  given 
in  the  presence  of  the  jury.  The  court  could 
not  rightly  invade  the  province  of  the  Jury 
and  disturb  their  finding  based  on  such  evi- 
dence. The  credibility  of  the  witnesses  was 
involved,  "A  verdict  depending  solely  on 
conflicting  oral  evidence  given  by  the  wit- 
nesses in  the  presence  of  the  Jury  will  not 
be  set  aside  on  the  ground  alone  that  the 
verdict  is  plainly  against  the  decided  weight 
and  preponderance  of  such  evidence,  because 
to  do  so  would  invade  the  province  of  the 
Jury  in  determining  the  credibility  of  such 
witnesses."  Ck)almer  v.  Barrett,  61  W.  Va. 
237,  56  S.  E.  385. 

The  Judgment  setting  aside  the  verdict  and 
awarding  a  new  trial  will  be  reversed,  and 
Judgment  on  the  verdict,  including  interest 
from  its  date,  will  be  entered  here. 


(72  W.  Va.  243)         ' 

DBNHAM  V.  ROBINSON,  Judge,  et  aL 

LANG  V.  SAME  (two  cases). 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  18,  1913.) 

(Syllabus  hy  the  Court,) 

1.  Cbiminal  Law  (§  302*)--Bntby  of  Nollb 
Prosequi— Sufficiency. 

The  entry  of  a  nolle  prosequi  by  the  prose- 
cuting attorney,  though  the  attorney  general 
joins  therein,  without  the  consent  of  the  court, 
is  ineffective  to  discontinue  a  prosecution  upon 
an  indictment  by  a  grand  jury. 

[Ed.    Note. — For   other   cases,   see   Criminal 
Law,  Cent.  Dig.  f§  68&-697;   Dec.  Dig.  §  302.* J 

2.  CRiifiNAL  Law  (§  302*)— Nolle  Prosequi 
—Consent  of  Court. 

Though  the  rule  at  common  law  is  other- 
wise, the  practice  long  followed  in  Virgii^ia,  be- 
fore the  separation,  and  since  then  in  trial 
courts  of  this  state  has  become  crystalized  into 
our  law,  and  a  nolle  prosequi  entered  without 
the  consent  of  the  court  will 'be  unavailing  to 
discharge  the  accused  from  prosecution. 

[Ed.    Note. — For   other   cases,   see   Criminal 
Law,  Cent  Dig.  §§  68&-697;   Dec.  Dig.  §  302.*] 

3.  Criminal  Law  (§  102*)— Jurisdiction— 
Discharge  of  Prisoner. 

A  trial  court  by  discharging  a  prisoner 
from  the  custody  of  the  sheriff,  on  his  surren- 
der by  his  bail  in  open  court,  does  not  thereby 
lose  jurisdiction  of  the  indictment  or  thereafter 
to  retake  the  accused  on  a  new  capias  and  put 
him  upon  his  trial  upon  the  indictment 

[Ed.   Note.— For  other  cases,   see   Criminal 
Law,  Cent.  Dig.  $S  206-212;   Dec.  Dig.  §  1D2.*J 

4.  Criminal  Law  (§  576* )— Adjourned  Term 
—  *  *Ne w  Term*  *  —  Discharge  —  Want  of 
Prosecution. 

An  adjourned  term  of  a  circuit  court,  or 
of  the  criminal  court  of  Harrison  County,  had 
pursuant  to  section  4,  chapter  112,  Code  1906, 
18  not  a  "new  term,"  but  a  continuance  of  the 
term  adjourned;  and  one  then  under  indict- 
ment and  who  would  at  the  end  of  that  term 
if  not  tried  be  entitled  to  his  discharge,  be- 
cause three  terms  had  elapsed  after  indictment 
found,  without  trial,  is  not  entitled  to  such  dis- 


charge, if  brought  to  trial  at  such  adjourned 
term. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1297-1304;  Dec.  Dig.  S 
576.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  p.  478a] 

(Additional  Syttabus  by  Editorial  Staff.) 

5.  Criminal  Law  (§  302*)  —  "Nolub  Prose- 
qui.*' 

"Nolle  prosequi"  is  an  entry  on  the  record 
by  which  prosecutor  declares  he  will  proceed 
no  further,  either  as  to  some  of  the  counts  of 
the  indictment,  or  part  of  a  divisible  count,  or 
to  some  of  the  defendants,  or  altogether. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  688-697;   Dec.  Dig.  §  302.  ♦ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4814.] 

Poffenbarger,  P.,  and  Lynch,  J.,  dissenting. 

Petitions  and  rule  to  show  cause  by  A.  A. 
Lang,  J.  G.  Lang,  and  Sherman  C.  Denham 
for  writs  of  prohibition  against  James  W. 
Robinson,  Judge  of  the  Criminal  Court  of 
Harrison  County,  and  others.    Writs  refused. 

Sperry  &  Sperry  and  Geo.  M.  Hoffheimer, 
both  of  Clarksburg,  for  petitioners.  Louis  A. 
Johnson,  of  Clarksburg,  for  respondents. 

MILLER,  J.  On  petitions  and  rules  to  show 
cause  against  it,  petitioners  seek  to  prohibit, 
Hon.  James  W.  Robinson,  Judge  of  the  Crim- 
inal Court,  and  A.  Judson  Findlay,  Prosecut- 
ing Attorney,  of  Harrison  County,  from  pro- 
ceeding further  upon  certain  indictments 
against  them  charging  them  respectively,  with 
embezzlement,  while  deputy  sheriffs,  of  public 
funds  and  property,  of  said  county,  coming 
into  their  possession  by  virtue  of  their  said 
offices,  places  and  employments. 

The  indictments  were  returned  at  the  De- 
cember Term,  1911,  of  said  court,  at  which 
term  the  petitioners  voluntarily  appeared, 
and  entered  into  recognizances  for  their  sub- 
sequent appearances  to  answer  the  indict- 
ments ;•  and  leave  was  granted  them  to  plead 
thereto,  on  or  before  the  next  regular  term, 
being  the  March  Term,  1912,  of  said  court 
At  that  term,  petitioners  appeared,  and  after 
certain  motions  and  pleas  tendered  by  them 
were  rejected,  their  motions  to  require  of  the 
State  a  bill  of  particulars  was  sustained, 
and  a  bill  of  particulars  was  filed,  and  with- 
out further  action  the  cases  were  then  contin- 
ued until  the  next  regular  June  term  of  the 
court,  petitioners  again  entering  into  recog- 
nizances for  their  api)earances  at  that  term. 
At  the  June  Term,  1912,  petitioners  again 
appeared,  but  no  action  on  these  Indictments 
was  then  had  or  taken,  except  that  petition- 
ers again  entered  into  recognizances  for  their 
appearances  at  the  next  regular  term,  which 
by  law  was  api)ointed  to  be  held  in  November 
of  that  year.  At  the  November  term  contin- 
ued and  held  on  December  16,  1912,  the  fol- 
lowing order,  in  the  Denham  case,  being  the 
same  as  in  the  other  cases,  except  as  to 
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aames,  was  entered:  'This  day  came  the 
State  by  her  Prosecuting  Attorney,  and  the 
defendant  Sherman  C.  Denham,  in  his  own 
proper  person,  and  by  Sperry  &  Sperry  and 
George  M.  Hoffhelmer,  his  counsel.  And  the 
panel  of  Jurors  heretofore  regularly  drawn 
and  in  attendance  at  the  regular  term  of  this 
court,  to-wit,  the  November  term,  1912,  hav- 
ing been  discharged  for  the  term  on  the  13th 
day  of  December,  without  the  consent  of  the 
said  defendant,  thereupon  the  said  State,  by 
her  Prosecuting  Attorney,  by  the  advice  and 
consent  of  the  Attorney  General  of  said 
State,  says  that  she  will  not  further  prose- 
cute the  said  defendant  on  the  indictment 
aforesaid,  and  move  the  court  that  the  de- 
fendant be  discharged  from  the  said  indict- 
ment and  go  thereof  without  day.  But  the 
court  having  considered  said  motion  of  the 
said  State,  doth  refuse  its  assent  thereto  for 
the  reason  that  Fred  O.  Blue,  State  Tax  Com- 
missioner of  the  State  of  West  Virginia,  here- 
tofore on  the day  of  December,  1912, 

by  private  communication  with  the  Judge  of 
this  court,  although  not  in  the  presence  of 
this  defendant,  did  inform  the  said.  Judge 
that  the  State  Tax  Commissioner  aforesaid 
desired  a  trial  of  the  said  defendant  upon 
the  said  indictment  at  an  adjourned  term  of 
this  court  and  requested  that  such  adjourned 
term  be  held  and  that  no  nolle  prosequi  be 
entered,  and  that  the  defendant  be  not  dis- 
charged without  trial  at  this  present  term 
of  this  court.  And  it  is  therefore  ordered 
that  the  assent  of  this  court  to  the  nolle 
prosequi  and  discharge  of  the  said  defendant 
upon  the  said  motion  of  said  State  by  her 
Prosecuting  Attorney  be,  and  the  same  is 
hereby  denied,  to  which  opinion  and  ruling  of 
the  court  the  said  defendant  then  and  there 
duly  excepted.  And  leave  is  given  to  the 
said  defendant  to  tender  and  have  signed, 
sealed  and  made  part  of  the  record  herein, 
his  bill  of  exceptions,  within  thirty  days 
from  the  adjournment  of  this  term.  And 
thereupon,  Melvin  G.  Sperry,  surety  of  the 
said  defendant  upon  the  recognizance  of  the 
said  ^defendant,  given  in  open  court  at  the 
last  term  thereof,  to-wit,  on  the  15th  day  of 
June,  1912,  at  the  bar  of  the  court,  surren- 
dered the  said  defendant  to  the  custody  of 
Percy  Byrd,  sheriff  and  Jailer  of  this  county 
and  it  is  ordered  that  the  said  recognizance 
heretofore  given  by  the  said  defendant  and 
by  said  Melvin  G.  Sperry,  as  surety,  be  and 
the  same  is  hereby  discharged  and  set  aside. 
And  the  said  defendant  being  so  surrendered 
as  aforesaid,  the  court,  upon  its  own  motion, 
doth  order,  and  it  is  hereby  ordered  that  the 
said  defendant  Sherman  G.  Denham,  be  and 
he  is  hereby  discharged  from  the  custody  of 
said  sheriff  upon  the  indictment  aforesaid." 

This  was  the  only  action  of  the  court  in 
these  casies  at  that  term,  except  the  follow- 
ing order,  entered  on  the  same  day:  "This 
court  being  about  to  end  without  dispatching 
all  its  business,  it  is  ordered  that  the  court 


do  now  adjourn  until  the  17th  day  of  Febru- 
ary, In  the  year  1913." 

At  the  adjourned  term,  held  on  the  day 
appointed  in  February,  defendants  were  call- 
ed, and  not  appearing,  capiases  were  award- 
ed for  their  apprehension  and  to  bring 
them  into  the  court  to  answer  the  indicts 
ments.  And  the  petitions  allege  that  on 
the  convening  of  the  court  at  this  term  on 
request  of  the  court  counsel  for  petitioners  , 
appeared,  but  in  their  absence,  and  the  prose- 
cuting attorney  announcing  in  open  court 
that  he  desired  to  proceed  with  the  trial  of 
petitioners,  their  counsel,  in  their  absence, 
stated  to  the  court  In  substance  the  follow- 
ing: "Our  respect  for  this  Court  and  our 
sense  of  obligation  as  members  of  this  Bar 
constrain  Mr.  Sperry  and  myself  to  state 
briefly  the  views  which  we  entertain  with  re- 
spect to  the  indictments  returned  at  the  No- 
vember Term,  1911  against  Sherman  C.  Den- 
ham, John  G.  Lang  and  Adelbert  A.  Lang. 
It  is  our  opinion  that  by  the  orders  entered 
in  this  court  on  the  16th  day  of  December, 
1912,  the  prosecutions  against  said  defend- 
ants upon  said  indictments  were  finally  and 
effectually  terminated,  and  that  this  court 
no  longer  has  Jurisdiction  of  or  over  said 
defendants,  and  further  than  this  we  have 
nothing  to  submit  for  the  consideration  of 
this  Court  at  this  time."  And  it  is  further 
alleged  that  thereafter  on  motion  of  the  pros- 
ecutor, the  capiases  were  awarded,  and  that 
unless  prohibited  defendants  intend  to  and 
will  place  petitioners  on  trial  on  said  in- 
dictments at  the  pending  adjourned  term  of 
the  court 

The  returns  of  respondents  admit  all  the 
material  facts  as  alleged. 

The  grounds  on  which  petitioners  rely,  as 
stated  in  their  petitions,  are  substantially: 
1.  That  by  the  nolle  prosequi  entered  by  the 
Prosecuting  Attorney  by  the  advice  and  con- 
sent of  the  Attorney  General,  the  prosecution 
of  petitioners  on  said  indictments  was  finally 
ended  and  determined.  2.  That  even  if  the 
nolle  prosequi  so  entered  without  the  consent 
of  the  court  was  ineffectual  the  order  dis- 
charging petitioners  from  the  custody  of  the 
sheriff  terminated  the  indictments  and  prose- 
cution thereon,  and  that  the  Court  thereby 
lost  Jurisdiction  of  the  indictments,  and  to 
try  petitioners  thereon.  3.  That  there  hav- 
ing been  three  regular  terms  of  the  Court 
after  the  indictments  were  found  without 
trial,  petitioners  were  thereby,  by  virtue  of 
section  25,  chapter  159,  Code  1900,  forever  dis- 
charged from  prosecution  for  the  offences  al- 
leged against  them,  and  that  for  this  reason 
also  said  Court  was  without  Jurisdiction  of 
said  indictments  or  to  try  petitioners  thereon 
at  said  adjourned  term,  or  at  any  term  there>« 
after. 

[1,  6]  First,  then,  did  the  nolle  prosequi  en- 
tered in  these  cases  become  effectual  without 
the  consent  of  the  court?  Nolle  prosequi 
has  been  variously  defined,  as  follows:    "An 
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entry  made  on  the  record,  by  which  the 
prosecutor  or  plaintiff  declares  he  will  pro- 
ceed no  further."  Bouv.  Law  Diet  508.  "A 
formal  entry  upon  the  record  by  the  prose- 
cuting officer,  by  which  he  declares  that  he 
wiU  not  further  prosecute  the  case,  either 
as  to  some  of  the  counts  of  tli^  indictment, 
or  part  of  a  divisible  count,  or  as  to  some 
of  the  defendants,  or  altogether.'*  Clark, 
Crim.  Proc.  135;  Bliick's  Law  Diet  820; 
12  Cyc.  374.  As  will  be  observed  these  defl- 
nition^  do  not  include  the  "consent  of  the 
court";  but  they  do  not  necessarily  exclude 
it  They  conform  to  the  common  law  rule 
not  requiring  such  consent  It  is  conceded 
on  both  sides  that  at  common  law  the  action 
of  the  Attorney  General  could  not  be  con- 
trolled by  the  court,  after  indictment  found, 
and  before  entry  upon  the  trial,  and  the 
rights  of  defendant  on  trial  has  supervened. 
23  Am.  &  Eng.  Ency.  Law,  276;  12  Cyc.  375; 
1  Bishop,  Crlm.  Proc.  (3d  Ed.)  I  1388;  Peo- 
ple V.  Dist.  Court  23  Colo.  466,  48  Pac.  500 ; 
.  The  Confiscation  Cases,  7  Wall.  454,  19  L. 
Ed.  196;  United  States  v.  Watson,  7  Blatchf, 
60,  Fed.  Cas.  No.  16,652;  United  States  v. 
Coolidge,  2  Gall.  364,  Fed.  Cas.  No.  14,858; 
United  States  v.  Shoemaker,  2  McLean,  114, 
Fed.  Cas.  No.  16,279;  United  States  v.  Schu- 
mann, 7  Sawy.  439,  Fed.  Cas.  No.  16,235; 
Com.  V.  Wheeler,  2  Mass.  172;  Sloncen  v. 
People,  58  111.  App.  315.  The  rule  of  the 
common  law  is  the  one  followed  in  the  fed- 
eral courts,  as  some  of  the  cases  cited  show. 
[2]  But  the  question  here  is  does  the  rule 
of  the  common  law  obtain  in  West  Virginia? 
It  is  clearly  not  a  rule  of  substantive  law 
which  a  prisoner  has  the  right  to  enforce. 
At  most  it  is  but  a  rule  of  practice,  available 
to  the  discretion  of  the  attorney  general,  or 
prosecutor,  representing  the  state,  and  as  the 
authorities  cited  show  one  which  at  common 
law  could  not  be  controlled  by  the  court 
In  the  Colorado  case  cited,  especially  relied 
on  by  petitioners,  and  where  it  is  said  the 
common  law  rule  prevails.  Chief  Justice 
Hayt,  says:  "In  a  few  states  the  power 
of  the  district  attorney  to  enter  the  nolle 
prosequi  has  been  denied,  but  such  denial, 
we  think,  has  generally  been  based  upon 
statutes  or  the  practice  in  those  states.  The 
practice  of  consulting  the  court  and  getting 
its  permission  to  discontinue  a  criminal  pros- 
ecution having  been  followed  In  those  states, 
without  exception,  for  many  years  before 
being  challenged  In  the  appellate  courts, 
when  so  challenged  the  higher  court  gave  as 
a  reason  for  denying  the  right  of  the  dis- 
trict attorney  to  enter  a  nolle  prosequi  with- 
out the  consent  of  the  court,  that  the  con- 
trary practice  had  been  followed  so  long  as 
to  become  orystalized  into  law,"  In  23  Am. 
k  Eng.  Ency.  Law,  supra,  page  276,  the  au- 
thorities pro  and  con  are  collated  in  notes. 
After  citing  the  cases  adhering  to  the  com- 
mon law  rule  it  is  said:  "Other  cases  hold 
that  the  power  to  enter  a  nolle  prosequi  is 


to  be  exercised  only  with  the  assent  and  ap- 
proval of  the  court"  Citing  the  cases.  1 
Bishop,  Crim.  Law,  i  1389,  says  the  same. 
So  says  12  Cyc.  375.  It  was  conceded  in  ar- 
gument that  beginning  with  Anonymous,  1 
Va.  Ca&  139,  where  the  question  was  direct- 
ly and  distinctly  decided^  by  the  general 
court  that  this  has  been  the  rule  in  Virgin- 
ia. And  that  such  has  been  the  uniform 
practice  in  Virginia,  and  in  this  state  since 
it  was  formed,  is  manifest  from  the  language 
of  the  courts  in  Lindsay  r.  Com.,  2  Va.  Gas. 
345;  Com.  v.^  Adcock,  8  Grat  (Va.)  663; 
Bandall  v.  Com.,  24  Grat  (Va.)  646;  Worth- 
am  V.  Com.,  5  Band.  (Va.)  669.  While  we 
have  been  dted  to  no  case  In  this  court  and 
have  found  none  directly  deciding  the  point, 
yet  it  is  admitted  that  such  is  the  uniform 
practice  in  the  trial  courts,  as  It  is  proper 
it  should  be,  following  Virginia  decisions, 
binding  us.  It  is  contended  for  respondents 
also  that  our  statute,  section  17,  chapter  36, 
Code  1906,  controls.  Its  language,  applicable 
here,  is:  "And  if  any  prosecuting  attorney 
shall  compromise  or  suppress  any  indictment 
or  presentment  without  the  consent  of  the 
court  entered  of  record,  he  shall  be  deemed 
guilty  of  malfeasance  in  office,  and  may  be 
removed  therefrom  In  the  mode  prescribed  by 
law."  The  spirit  of  this  statute  is  undoubt- 
edly in  harmony  with  the  practice  of  enter- 
ing a  nolle  prosequi,  but  it  may  be  doubtful 
whether  that  statute  was  intended  to  con- 
trol the  prosecuting  attorney  in  all  cases. 
It  occurs  in  the  chapter  relating  to  the  mode 
of  recovering  fines.  But  would  not  a  cau- 
tious and  discreet  prosecutor,  for  his  own 
protection,  obtain  the  consent  of  the  court 
to  a  discontinuance  of  a  case  so  compromis- 
ed or  suppressed? 

But  it  is  argued  that  the  rule  of  practice, 
obtaining  in  the  trial  courts  can  not  control 
the  action  of  the  attorney  general,  who  con- 
curred with  the  prosecuting  attorney;  and 
we  are  cited  many  state  and  federal  cases, 
for  the  proposition,  that  the  attorney  general 
is  a  constitutional  officer  with  few  defined 
powers  and  that  by  the  federal  and  state 
constitutions  the  mantle  of  the  attorney 
general  of  England  must  be  deemed  to  have 
fallen  upon  the  office  of  attorney  generals 
of  all  the  American  states,  when  uncontrolled 
by  the  organic  law  or  some  legislative  enact- 
ment This  proposition  is  affirmed  on  the 
authority  of  article  7,  section  1,  Const  W.  Va. 
(Code  1906,  p.  Ixiv);  United  States  v.  San 
Jacinto  Tin  Co.,  125  U.  S.  273,  8  Sup.  Ct 
850,  31  L,  Ed.  747;  3  Am.  &  Eng.  Bncy.  Law, 
(2d  Ed.)  pp.  475,  476,  479;  People  v.  Miner, 
2  Lans.  (N.  Y.)  397;  State  v.  Bobinson,  101 
Minn.  277,  112  N.  W.  269,  20  L.  B.  A.  (N.  S.) 
1127;  Hunt  v.  Chicago  H.  &  D.  By.  Co.,  121 
lU.  638,  13  N.  B.  176;  Begina  v.  Allen,  1 
Best  &  Smith,  851,  and  our  case  of  State  v. 
Ehrlick,  65  W.  Va.  700,  64  S.  B.  935,  23  L. 
B.  A.  (N.  S.)  691.  We  can  not  accede  to  the 
proposition  in  its  entirety.     So  far  as  the 
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attorney  general  may  undertake  to  ezerciise 
or  control  the  powers  and  duties  of  prosecut- 
ing attorneys  we  tliink  he  Is  limited  by  the 
same  rules  of  practice  that  control  them. 
The  powers  and  duties  of  prosecuting  attor- 
neys are  generally  defined  by  section  0, 
chapter  120,  Code  1906,  and  as  was  said  by 
Judge  Poffenbarger  in  State  v.  Ehrlick,  su- 
pra :  "We  may  say  the  office  of  prosecuting 
attorney  has  been  carved  out  of  that  of  at- 
torney general  and  made  an  Independent 
office,  having  exclusive  control,  to  some  ex- 
tent, of  business  of  the  state,  arising  within 
the  county.  No  doubt  the  attorney  general 
may  assist  the  prosecuting  attorney  In  the 
prosecution  of  such  business,  or  perform  It 
himself,  in  case  of  the  non-action  of  the 
prosecuting  attorney^  but  he  cannot  displace 
that  officer."  We  are  of  opinion,  therefore, 
that  the  nolle  prosequi  attempted  in  this 
case  derived  no  additional  force,  because 
concurred  in  or  assented  to  by  the  attorney 
general. 

Another  point  in  connection  with  this  prop- 
osition, not  noted  by  counsel,  has  occurred 
to  us.  The  reason  given  by  the  court  below 
for  withholding  its  assent  to  the  entry  of 
a  nolle  prosequi  is  that  the  State  Tax  Com- 
missioner had  objected,  and  had  requested 
the  continuance  of  the  case  to  an  adjourned 
term.  We  think  we  may  assume  that  these 
prosecutions  grew  out  of  the  auditing  of  the 
public  accounts  of  the  defendants  by  the 
State  Tax  Commissioner.  Section  7,  chapter 
lOB,  Code  Suppl.  1909  (sec.  240a7)  contains 
this  provision:  "If  any  such  examination 
discloses  misfeasance,  malfeasance  or  non- 
feasance in  office  on  the  part  of  any  public 
officer  or  employee,  a  certified  copy  of  the  re- 
port shall  be  ffied  with  the  proper  legal  au- 
thority of  the  taxing  body  for  such  legal 
action  as  is  proper  in  the  premises.  Refusal, 
neglect  or  failure  on  the  part  of  the  proper 
legal  authority  of  the  taxing  body  to  take 
prompt  and  efficient  legal  action  to  carry 
Into  effect  the  findings  of  any  such  examina- 
tion, or  to  prosecute  the  same  to  a  final 
conclusion,  shall  give  to  the  chief  Inspector 
the  right  to  Institute  the  necessary  proceed- 
ings or  to  participate  therein,  and  to  prose- 
cute the  same  In  any  of  the  courts  of  the 
state,  to  a  final  conclusion.*'  Who  is  the 
legal  authority  of  the  taxing  body  of  the 
county?  Is  he  not  the  prosecuting  attorney, 
under  chapter  120,  Code  1906?  Section  6  of 
that  chapter,  we  think,  makes  him  so.  Sec- 
tion 5  of  the  same  chapter  imposes  upon  the 
attorney  general  none  of  the  specific  duties 
Imposed  upon  the  prosecuting  attorney  by 
the  sixth  section.  If  it  was  the  opinion 
of  the  State  Tax  Commissioner  that  the 
prosecuting  attorney  or  the  attorney  genera]) 
was  by  the  proposed  entry  of  the  nolle  pro- 
sequi neglecting  any  duty  In  the  prosecution 
of  defendants,  we  think  it  was  his  right  un- 
der  the   section  referred   to   to   Interpose, 


and  to  participate  in  the  prosecution  of  de- 
fendants. 

[3]  Second,  did  the  court  below,  the  nolle 
prosequi  being  Ineffectual,  lose  Jurisdiction 
of  the  Indictments  and  to  try  the  defendants, 
by  discharging  them  from  the  custody  of  the 
sheriff?  We  think  not  The  indictments  still 
remain.  The  court  plainly  did  not  intend  to 
discharge  the  defendants  from  prosecution. 
This  is  manifest  from  the  character  of  the 
order,  and  by  the  court's  refusal  to  concur 
in  or  consent  to  the  entry  of  the  nolle  pro- 
sequi. The  order  shows  that  the  prisoners 
were  surrendered  by  the  bail  In  open  court  ^ 
In  such  cai^es,  section  12,  chapter  162,  Code 
1906,  says,  the  court  "shall  take  such  order 
as  it  deems  best"  We  must  assume  tliat 
good  reasons  then  appeared  to  the  court  for 
not  committing  the  prisoners  to  Jail,  but 
there  was  no  discharge  from  prosecution, 
and  the  court  by  the  same  order  adjourned 
the  term  to  a  later  date,  for  the  evident  pur- 
pose of  bringing  the  prisoners  to  trial  upon 
the  indictments.  The  order  is  susceptible  of 
no  other  reasonable  construction.  At  one 
time  it  was  questioned  whether  the  entry  of 
a  nolle  relieved  the  defendant  from  prosecu- 
tion on  the  same  Indictment,  but  there  seems 
to  be  no  question  about  that  now.  Com.  v. 
Wheeler,  2  Mass.  172,  173,  opinion  of  Sedg- 
wick, Judge.  Now  the  entry  of  a  nolle 
prosequi  Is  deemed  a  discontinuance  of  the 
suit,  a  declination  on  the  part  of  the  prose- 
cutor to  further  prosecute,  on  the  indictment 
or  that  part  of  it  to  which  the  nolle  relates. 
But  where  the  indictment  remains,  and  the 
prisoner  is  out  on  ball  or  escapes,  or  is  even 
discharged  upon  the  order  of  the  court  from 
custody  or  imprisonment,  there  is  no  loss 
of  Jurisdiction  upon  the  indictment  What 
is  to  prevent  the  court  In  such  cases  from 
awarding  a  new  capias  to  retake  the  defend- 
ant as  in  the  first  instance?  It  is  true  our 
statute  seems  to  make  no  provision  for  one 
accused  or  convicted  of  crime  to  go  at  large» 
and  without  recognizance  of  bail,  and  it  may 
have  been  abuse  of  power  for  the  court  in 
this  case  to  have  discharged  the  defendants 
from  custody.  But  is  that  a  matter  of  which 
defendants  can  complain  or  take  advantage 
when  about  to  be  re-arrested  upon  a  new 
capias  to  answer  the  charges  against  them? 
We  think  not  The  authorities  cited  by  coun- 
sel for  the  proposition,  that  Indefinite  sus- 
pension of  sentence  after  a  plea  or  verdict 
of  guilty,  divests  the  court  of  Jurisdiction  to 
pronounce  Judgment  or  punishment,  are 
wholly  inapplicable.  Nor  do  the  authorities 
dted  for  the  proposition  that,  one  Indicted 
for  a  felony  must  be  present  at  every  step  , 
taken  in  the  cause  affecting  him,  have  appli- 
cation. The  award  of  a  capias  is  not  within 
the  meaning  of  State  v.  Stevenson,  64  W. 
Va.  392,  62  S.  B.  688,  19  L.  R.  A.  (N.  S.) 
713,  or  State  v.  Parsons,  39  W.  Va.  464,  19  S. 
E.   876»  cited  for  the  proposition.     Those 
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cases  relate  eptlrely  to  proceedings  on  the 
trial,  not  to  process. 

L4]  The  third  and  last  point  to  be  consider- 
ed Is,  were  defendants  entitled  to  be  discharg- 
ed, because  three  regular  terms  of  the  court 
had  elapsed  after  the  Indictments  were  found, 
without  trial?  If  three  regular  terms  had 
so  elapsed,  section  25,  chapter  159,  Code 
1906,  entitles  them  to  be  forever  discharged 
from  prosecution,  and  to  the  writs  prayed 
for.  Notwithstanding  the  plain  import  of 
the  words  of  the  statute,  support  for  the 
proposition  that  an  adjourned  term  is  a  new 
and  distinct  term,  and  not  a  part  of  or  con- 
tinuance of  the  regular  term  adjourned,  Is 
sought  In  certain  language  of  the  statute; 
for  Instance,  the  words  of  section  4,  chapter 
112,  Code  1906,  providing:  "If  any  term  of 
a  circuit  court  Is  about  to  end  without  dis- 
patching all  its  business;"  and  of  section  5, 
of  the  same  chapter:  "If  any  term  of  such 
court  has  ended,'*  The  words  "about  to  end" 
and  "has  ended"  are  emphasized,  as  imply- 
ing that  when  an  order  for  an  adjourned 
term  is  entered  the  term  adjourned  is  there- 
by ended,  for  by  the  statute,  unless  a  term 
is  "about  toetid"  there  is  no  warrant  for  an 
order  for  an  adjourned  term,  and  that  there 
is  no  dlfTerence  so  far  as  such  an  adjourn- 
ment is  concerned  between  an  adjourned 
term  and  a  special  term,  called  by  authority 
of  section  5,  when  "any  term  of  such  court 
has  ended"  We  see  little  force  in  this  argu- 
ment What  did  the  Legislature  mean  by 
providing  in  the  same  chapter  for  adjourned 
terms  and  special  terms?  Authority  to  call 
special  terms  was  required;  but  the  provi- 
sion for  adjourned  terms  was  merely  declara- 
tory of  the  common  law  right  of  all  courts 
to  adjourn  from  day  to  day  or  from  time 
to  time.  Mann  v.  County  Court,  58  W.  Va. 
651,  52  S.  E.  776.  If  no  provision  for  ad- 
journed terms  had  been  made  in  the  statute 
would  any  one  argue,  that  at  common  law, 
an  adjournment  from  one  day  to  a  distant 
day,  would  not  be  a  continuance  of  the  same 
term?  Would  any  one  say  that  the  day  from 
which  and  the  day  to  which  adjournment 
was  taken  was  the  end  of  one  and  the  begin- 
ning of  a  new  term?  And  what  is  there  in 
the  statute  providing  for  an  adjourned  term 
implying  a  different  rule?  Absolutely  noth- 
ing except  the  words  "about  to  end,"  and 
that  provision  giving  finality  to  all  Judg- 
ments, orders  and  decrees  rendered  and  made 
before  or  on  the  day  of  such  adjournment, 
and  giving  them  the  same  force  and  effect 
in  all  respects,  to  use  the  language  of  the 
statute  "as  if  said  court  had  finally  adjourn- 
ed on  that  day."  Now  although  the  term 
may  have  been  "about  to  end,"  if  the  court 
concluded  on  an  adjournment,  and  so  order- 
ed, it  did  not  finally  adjourn,  because  it  ad- 
journed to  another  day,  and  thereby  saved 
the  effect  of  final  adjournment,  except  as 
provided  by  the  statute.  There  is  nothing 
in  Bank  v.  Parsons,  45  W.  Va.  688,  32  S.  E. 


271,  in  confilct  with  the  view.  The  question 
there  was  whether  within  the  meaning  of 
section  2,  chapter  114,  Code  1906,  the  court 
could  be  said  to  have  adjourned  at  a  time 
when  it  was  necessary  for  the  Judge  to  have 
departed  to  be  at  the  place  In  time  to  begin 
a  court  appointed  by  law  to  be  held  in  an- 
other county,  and  it  was  decided,  that  the 
end  of  the  term  here  meant  was  the  actual 
end  of  the  term  by  actual  adjournment 

The  provision  of  the  statute  giving  finality 
to  Judgments  and  decrees  previously  entered 
was  not  intended  to  characterize  the  term  as 
final  in  other  respects,  for  by  the  statute, 
adjournment  to  another  day  is  not  a  final 
adjournment  The  business  of  the  term  not 
completed  is  by  force  of  the  statute  carried 
over  to  the  day  to  which  the  term  is  ad- 
journed. True  we  held  in  Tunney  v.  Steel 
&  Iron  Co.,  69  W.  Va.  158,  71  S.  R  110,  that 
a  bill  of  exceptions  in  relation  to  a  Judgment 
entered  at  a  term  which  is  so  adjourned 
must  be  saved  either  before  adjournment  or 
within  thirty  days  thereafter.  But  that  con- 
struction was  necessary  to  give  full  force  to 
the  statute  giving  finality  to  Judgments  and 
decrees  so  entered.  As  to  business  not  dis- 
posed of  the  adjourned  term  is  a  continu- 
ance of  the  regular  term  adjourned.  What 
other  meaning  could  be  given  to  the  statute 
authorizing  an  adjourned  term?  We  think 
none  that  would  be  reasonable.  In  support 
of  our  construction  another  provision  of  said 
section  4,  is  enlightening:  "The  court  may, 
in  its  discretion,  require  the  Jury  summoned 
to  attend  such  term,  to  attend  as  such  on 
the  adjourned  day,  or  may  require  a  new 
Jury  to  be  drawn  and  summoned  in  the  man- 
ner required  by  law ;  and  all  witnesses  sum- 
moned to  attend  in  causes  so  continued  to 
such  adjourned  term,  are  required  to  attend 
said  term  without  being  again  summoned." 
This  provision,  however,  is  merely  declara- 
tory of  the  common  law. 

But  we  are  not  wanting  in  adjudged  cases 
to  support  our  construction  of  the  statute. 
In  Mechanic's  Bank  of  Alexandria  v.  With- 
ers, 6  Wheat  107,  5  L.  Ed.  217,  Chief  Justice 
Marshall  said,  apropos  to  the  facts  in  this 
case:  **There  being  nothing  in  any  act  of 
Congress  which  prevents  the  courts  of  the 
district  from  exercising  a  power  common  to 
all  courts,  that  of  adjournment  to  a  distant 
day;  the  adjournment  of  the  16th  of  May 
to  the  fourth  Monday  in  June,  would  be  a 
continuance  of  the  same  term,  unless  a  spe: 
cial  act  of  Congress,  expressly  enabling  the 
courts  of  the  district  to  hold  adjourned  ses- 
sions, may  be  supposed  to  vary  the  law  of 
the  case.  That  act  Is  in  these  words:  'And 
the  said  courts  are  hereby  invested  with  the 
the  same  power  of  holding  adjourned  sessions 
that  are  exercised  by  the  courts  of  Mary- 
land.' These  words  do  not,  in  themselves, 
purport  to  vary  the  character  of  the  session. 
They  do  not  make  the  adjourned  session  a 
distinct  session.     They  were,  probably,  in- 
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serted  from  abundant  caution,  and  are  to  be 
ascribed  to  an  apprehension,  tbat  courts  did 
not  possess  the  power  to  adjourn  to  a  dis- 
tant day,  unless  they  should  be  enabled  so  to 
do  by  a  legislative  act  But  this  act,  affirm- 
ing a  pre-existing  power,  ought  not  to  be 
construed  to  vary  the  nature  of  tliat  power, 
unless  words  are  employed  which  manifest 
such  intention.  In  this  act,  there  are  no 
such  words,  unless  they  are  found  in  the 
reference  to  the  courts  of  Maryland.  But 
on  inquiry,  we  find,  that  in  Maryland,  an  'ad- 
journed session'  is  considered  as  the  same 
session  with  that  at  which  the  adjournment 
was  made." 

We  do  not  see  from  the  record  that  the 
rights  of  the  petitioners  to  a  speedy  trial, 
guaranteed  by  the  bill  of  rights,  has  in  any 
way  been  invaded  by  the  delay.  They  were 
entitled  to  reasonable  time  to  prepare  for 
trial,  and  the  state  to*  three  full  terms  to 
bring  them  to  trial,  before  they  were  entitled 
to  their  discharge.  While  the  records  pre- 
sented show  other  pleas  and  motions  inter- 
posed by  defendants,  overruled,  we  do  not 
lind  that  pleas  of  not  guilty  were  ever  en- 
tered. Of  course  nothing  Is  to  be  presumed 
from  this.  The  state  was  bound  to  prove 
them  guilty  .on  the  trial  before  conviction 
could  be  had.  But  the  inaction  of  the  de- 
fendants is  some  evidence  that  no  wrong  or 
injury  was  intended  by  the  prosecuting  of- 
ficers. The  record  shows  that  a  number  of 
indictments  were  found  against  petitioners, 
and  trial  and  acquittal  on  some.  It  is  not 
unreasonable  that  some  delay  should  follow 
in  such  cases.  In  Com.  y.  Adcock,  8  Grat 
(Va.)  661,  680,  it  is  said:  "The  sole  object 
and  purpose  of  all  the  laws  from  first  to  last, 
was  -to  ensure  a  speedy  trial  to  the  accused, 
and  to  guard  against  a  protracted  imprison- 
ment or  harassment  by  a  criminal  prosecu- 
tion, an  object  but  little  if  any  less  interest- 
ing to  the  public  than  to  him."  And  in  Ex 
parte  Santee,  2  Va.  Gas.  363,  365,  the  court 
says :  "That  whilst  it  has  an  eye  to  the  sol- 
emn duty  of  protecting  the  public  against 
the  wrongs  of  those  who  are  regardless  of 
their  obligations  to  society,  and  to  the  delays 
which  the  Commonwealth  may  unavoidably 
encounter  in  prosecuting  breaches  of  these 
obligations,  it  is  studious  to  shield  the  ac- 
cused from  the  consequences  of  the  laches 
of  those  to  whom  the  duty  of  conducting  the 
prosecution  may  have  been  assigned.  The 
public  has  rights  as  well  as  the  accused,  and 
one  of  the  first  of  these  is,  that  of  redressing, 
or  punishing  their  wrongs.  It  would  not 
seem  reasonable  that  this  right,  so  necessary 
for  the  preservation  of  society,  should  be 
forfeited  without  its  default" 

Our  conclusion  is  that  petitioners  are  not 
entitled  to  the  writs  prayed  for  and  they 
will  be  denied. 

FOFFENBABGER,  P.  (dissenting).  Una- 
ble to  accept  the  proposition  stated  in  the 
fourth  point  of  the  syllabus,  I  am  compelled 


to  dissent,  and  would  grant  the  writs  of 
prohibition  prayed  for. 

Viewed  from  the  standpoint  of  its  charac- 
ter and  substantial  provisions,  not  from  its 
mere  name,  the  term  designated  as  an  ad- 
journed term  and  provided  for  in  section  4 
of  chapter  112  of  the  Code,  is  a  new  and 
special  term,  it  is  called  because  the  court 
is  unable  to  complete  its  business  before  the 
expiration  of  the  regular  term.  It  is  so 
much  another  term  that  the  Legislature 
found  it  necessary  to  continue  to  it  all  cases 
on  the  docket  not  otherwise  disposed  of.  It 
is  so  essentially  a  new  term  that  the  ju- 
ry of  the  expiring  term  may  be  discharged 
and  another  one  summoned  for  the  adjourned 
term.  The  Legislature  found  it  necessary, 
also,  to  make  its  intention  clear,  to  express- 
ly provide  that  all  witnesses  summoned  in 
the  cases  continued  shall  attend  the  adjourn- 
ed term  without  being  again  summoned. 

This  makes  the  adjourned  term  practically 
the  same  as  a  special  term  provided  for  in 
sections  5,  6,  and  8  of  the  same  chapter,  to 
be  called  when  the  court  has  ended  without 
having  dispatched  all  of  its  business,  or  there 
has  been  a  failure  to  hold  any  term,  or  when, 
in  the  opinion  of  the  judge,  the  public  in- 
terests require  a  special  term.  The  occa- 
sion for  the  adjourned  term  and  a  special 
term  is  exactly  the  same,  and  likewise  the 
.purpose.  In  the  latter  case,  the  term  does 
not  actually  end  and  another  one  is  called. 
In  the  former,  the  court,  foreseeing  inevita- 
ble ending  of  the  term,  without  disposition 
of  all  of  its  business,  provides  for  another 
term  by  designation  upon  its  order  books. 

Taking  the  court's  recital  as  to  the  occa- 
sion for  the  adjourned  term,  or  reason  for 
providing  for  it,  as  true,  these  petitioners 
would  have  been  entitled  to  a  discharge  by 
reason  of  the  expiration  of  the  regular  term 
without  a  trial,  if  the  adjourned  term  had 
not  been  provided  for.  Their  legal  right  to  a 
discharge  would  have  vested,  had  not  the 
court  called  an  adjourned  term.  Had  the 
adjourned  term  not  been  called,  the  regular 
term  would  have  ended  without  trial  of  the 
petitioners,  and  a  special  term,  admittedly 
a  new  and  distinct  one,  would  have  been  call- 
ed for  exactly  the  same  purpose  for  which 
the  adjourned  term  was  provided. 

The  construction  given  the  statute  by  the 
court,  making  the  adjourned  term  a  part  of 
the  previous  term  for  all  purposes,  except 
those  specifically  excepted  by  the  statute,  in- 
evitably enables  the  court  to  do  at  the  ad- 
journed term  what  it  could  not  do  at  the 
regular  term,  if  its  recital  be  true,  nor  at  the 
special  term,  and  to  curtail,  to  this  extent, 
the  right  of  the  prisoner  conferred  by  anoth- 
er statute.  The  effect  of  that  statute  is  thus 
cut  down  by  unnecessary  implication,  and 
the  right  of  trial  within  three  terms,  given 
by  another  statute,  Is  thus  limited  and  qual- 
ified. 

A  case  of  a  person  not  tried,  for  want  of 
time,  but  triable,  at  the  third  regular  term 
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after  the  one  at  which  he  Is  indicted,  is 
a  case  disposed  of  b;  the  law  otherwise 
than  by  continuance,  for,  on  the  expiration 
of  the  regular  term,  the  law  discharges 
him.  This  must  be  so,  unless  we  say  the 
lieglslatiire  intended  to  limit  and  cut  down 
the  right  of  such  persons  without  having 
said  80  in  so  many  words  or  in  terms  neces- 
sarily implying  such  intent  If  due  effect 
be  given  to  the  phrase  "not  otherwise  dis- 
posed of"  and  the  presumption  against  leg- 
islative intent  to  amend  one  statute  by  an- 
other, as  a  matter  of  mere  uncertain  and 
unnecessary  implication,  the  legal  discharg- 
es here  claimed  are  within  the  exception 
made  by  the  statute  Itself.  Under  my  in- 
terpretation, the  cases  are,  in  the  language 
of  the  statute,  otherwise  disposed  of,  on 
the  ending  of  the  term,  by  the  force  and 
effect  of  another  statute. 

One  of  the  consequences  flowing  from  the 
construction  given  the  statute  by  the  court 
is  that  the  state,  represented  by  the  trial 
court  to  some  extent,  as  shown  in  the  opin- 
ion, may  always  give  the  state  a  virtual 
continuance  under  the  guise  of  an  adjourn- 
ed term,  when  it  has  no  ground  upon 
which  a  continuance  could  be  obtained  in 
the  regular  way.  I  do  not  mean  to  say 
that  it  has  been  done  in  these  cases,  but  the 
construction  given  this  statute  by  the  ma- 
jority of  this  court  opens  the  door  to  such 
a  possibility.  That  alone  Is  sufficient  to 
condemn  the  construction.  It  makes  it  in- 
consistent with  the  statute  giving  prisoners 
right  to  be  discharged  on  the  expiration  of 
three  regular  terms  without  trial,  when  the 
failure  to  try  them  at  such  terms  has  not 
been  occasioned  by  their  own  conduct.  It 
also  gives  the  state  a  power  of  continuance 
not  authorized  by  any  statute  or  the  com- 
mon   law   relating   to   continuances. 

In  at  least  one  instance  the  court  has 
treated  the  adjourned  term  the  same  as  a 
special  term,  as  to  a  matter  not  expressly 
excepted  by  the  terms  of  the  statute.  Sec- 
tion 9  of  chapter  131  of  the  Code  allows  the 
trial  court  to  make  up  and  sign  bills  of  ex- 
ception, in  vacation,  within  30  days  "after 
the  adjournment  of  the  term."  If  this  pro- 
vision were  governed  by  the  principles  or 
rules  stated  in  the  opinion  of  the  court, 
It  would  allow  30  days  after  the  end  of  the 
adjourned  term  within  which  to  make  up 
and  sign  bills  of  exception;  but  we  have 
in  more  than  one  Instance  held  the  contrary, 
and  so  treated  an  adjourned  term  the  same 
as  a  special  term.  Accordingly  we  require 
bills  of  exception  to  be  signed  within  30 
days  from  the  end  of  the  term  at  which 
the  adjourning  order  is  entered  under  this 
statute. 

Section  4  of  chapter  112  of  the  Code  was 
not  construed  in  Mann  v.  County  Court. 
The  statute  analyzed  and  construed  In  that 
case  was  an  entirely   different  statute,  one 


simply  declaratory  of  th0  common  law.  A 
continuance  under  that  statute  gives  no 
right  to  draw  a  new  Jury,  nor  did  the  Leg- 
islature provide,  in  such  cases  of  adjourn- 
ment, for  the  continuance  of  causes  not 
otherwise  disposed  of,  nor  say  the  witness- 
es need  not  be  resummoned. 

LYNCH,  J^  concurs  in  this  dissent  and 
opinion. 

era  W.  Va.  281) 
SMILEY  et  al.  v.  NEW  RIVER  OO.  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  18,  1913.) 

(Syllahui  hy  the  Court.) 

1.  Corporations  (§  180*)-^oRPoaATB  Man- 
agement—Authority  OF  Majority  Stock- 
holders. 

The  majority  of  the  stockholders  of  a  solv- 
ent going  corporation, 'in  the  absence  of  fraod, 
or  condhct  amounting  to  fraud,  and  so  long  as 
they  keep  within  their  charter,  have  the  uncon- 
trollable right  to  manage  the  corporate  affairs, 
and  a  court  of  equity  will  not  Interfere  at  the 
instance  of  a  minority  of  the  stockholders,  by 
receivers  or  otherwise,  to  control  corporate  acts 
or  management. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  665-673 ;   Dec.  Dig.  {  ISO.*] 

2.  EJQUiTY  <|  345*)— Answer  as  Evidencb— 
Evidence  to  Overcome. 

Where  the  equities  of  the  bill  on  which  a 
receiver  of  a  solvent  going  corporation  is 
sought  are  fully  denied  by  sworn  answers,  and 
the  evidence  adduced  in  support  of  the  bill  docs 
not  overcome  these  denials  a  receiver  should 
not  be  appointed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  §  1078 ;   Dec.  Dig.  §  34d.*] 

3.  Corporations  <§  189*)— Rights  of  Iwni- 

VIDUAL   SrOCKnOLDERS. 

Individual  stockholders  of  a  corporation 
having  grievances  must  seek  relief  through  the 
corporation  itself,  first  by  application  to  the  di- 
rectors, and  then  to  the  stockholders  before 
appealing  to  a  court  of  equity  on  their  individ- 
ual initiative. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f§  706-722;    Dec.  Dig.  $  189.*1 

Api)eal  from  Circuit  Court,  Fayette  County. 

Bin  by  J.  W.  Smiley  and  others  against 
the  New  River  Company  and  others.  De- 
cree for  plaintiffs,  and  certain  defendants  ap- 
peal.   Reversed  and  remanded. 

A.  C.  Burnham,  of  Boston,  Mass.,  Brown, 
Jackson  '&  Knight,  of  Charleston,  and  Dil- 
lon &  Nuckolls,  of  Fayetteville,  for  appel- 
lants. John  H.  Holt  and  E.  E  Williams, 
both  of  Huntington,  and  Watts,  Davis  &  Da- 
vis, of  Charleston,  for  appellees. 

MILLER,  J.  PlalntiflPs,  Smiley,  Scarbor- 
ough, Deegans,  MacDouald,  Sr.,  and  MacDon- 
ald,  Jr.,  suing  on  behalf  of  themselves  and 
all  other  stockholders  of  The  New  River 
Company,  who  may  join  in  the  prayer  of 
the  bill  and  contribute  to  the  costs  of  the 
suit,  on  grounds  alleged,  prayed  for  an  in- 
junction against  The  New  River  Company, 
its   officers  and   agents,    from   pledging   for 
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loans  $1,500,000,  reeldue  of  an  issue  of  9^,000,- 
000,  of  its  bonds,  secured  by  mortgage;  for 
the  appointment  of  a  special  receiver  for  that 
company,  and  of  its  seventeen  so  called  sub- 
sidiary companies,  with  authority  and  direc- 
tion to  take  immediate  possession,  control 
and  management  of  the  properties  and  busi- 
ness thereof  and  to  conduct  the  same  until 
the  further  order  of  the  court;  for  the  ap- 
pointment of  a  commissioner,  to  investigate, 
state  and  report  the  then  condition  of  the 
accounts  between  The  New  River  Company 
and  its  said  subsidiary  companies  and  be- 
tween each  of  them;  and  there  is  a  prayer 
for  discovery,  and  for  general  relief. 

On  the  hearing  of  the  motion  for  an  in- 
junction and  the  appointment  of  a  special  re- 
ceiver, on  bill,  demurrer  and  answer  there- 
to by  The  New  River  Company,  and  by  each 
of  said  subsidiary  companies,  and  on  ex 
parte  affidavits  and  depositions  taken  in 
court,  the  court  below,  awarded  the  injunc- 
tion prayed  for  and  appointed  Samuel  Dixon, 
W.  E.  Deegans  and  ETugene  P.  Carver,  crpe- 
cial  receivers,  with  the  powers  and  author- 
ity prayed  for,  basing  its  action  on  its  con- 
clusion frdm  pleadings  and  proofs,  that  "The 
New  River  Company  has  been,  and  is,  man- 
aging the  properties  and  business  of  each  of 
the  defendants,  its  subsidiary  Companies, 
*  *  *  In  an  improper  and  illegal  manner, 
and  in  violation  of  its  cliarter  powers,  by 
the  diversion  of  moneys  belonging  to  one  sub- 
sidiary company  to  the  uses  and  benefit  of 
another  subsidiary  company,  which  said  sub- 
sidiary companies  do  not  wholly  have  com- 
mon stockholders,  and  which  said  manage- 
ment, in  the  opinion  of  the  Court,  is  not  only 
operating  a  fraud  upon  those  stockholders  in 
said  defendant  subsidiary  companies  who  are 
not  stockholders  in  the  defendant  The  New 
River  Company,  to  which  fraud  The  New 
River  Company,  by  such  continued  manage- 
ment, is  making  the  plaintiffs  herein  particeps 
criminls,  against  their  objection,  contrary  to 
their  will  and  over  their  protest,  but  by  such 
method  of  doing  business  and  handling  the 
funds  of  said  subsidiary  defendant  compa- 
nies is  in  the  opinion  of  the  Court,  and  as 
shown  by  the  proof  In  this  cause,  rendering 
said  subsidiary  defendant  companies,  or 
some  of  them,  unable  to  pay  their  royalties 
in  accordance  with  the  terms  of  their  re- 
spective leases,  threatening  them  with  for- 
feiture of  said  leases,  by  which  said  defend- 
ant subsidiary  companies  are  threatened 
with  the  loss  of  their  properties,  or  a  ma- 
terial part  thereof." 

Many  other  grounds  for  relief  are  alleged, 
bnc  the  decree  is  predicated  solely  on  the 
grounds  recited  therein.  The  other  grounds 
relate  mainly  to  disagreements  between  plain- 
tiffs, a  small  minority  of  the  stockholders 
of  The  New  River  Company,  and  the  other 
stockholders  and  directors  of  the  holding  and 
subsidiary  companies,  as  to  the  proper  con- 
duct of  the  business,  and  particularly  as  to 
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who  shall  be  manager  of  the  several  corpora- 
tions. It  is  not  pretended  that  the  holding, 
company  or  any  of  the  subsidiary  companies 
are  insolvent;  indeed  it  is  alleged  that  the 
properties  of  each  are  very  valuable,  and  un- 
der proper  management  would  be  profitable 
to  the  stockholders. 

[1]  While  it  is  sought  to  support  the  bill 
as  one  for  an  accounting,  for  fraud  alleged, 
to  prevent  a  forfeiture  of  some  of  the  lease- 
holds, and  for  discovery,  it  is  quite  evident 
that  the  only  matter  really  relied  on  is  that 
on  which  the  court  below  based  its  finding 
and  decree.  All  other  matters  are  met  by 
the  demurrers  and  answers,  and  if  any  of 
them  constitute  good  grounds  for  relief,  they 
are  not  supported  by  proper  or  sufficient 
proof.  One  of  these,  a  subject  also  of  the 
protest  to  the  stockholders  of  June  12,  1912, 
hereafter  alluded  to,  relates  to  the  proposed 
sale  or  pledge  of  the  $1,500,000,  residue  of 
$4,000,000,  of  bonds  of  The  New  River  Com- 
pany, authorized  in  July,  1909,  under  the 
administration  of  said  Dixon,  and  covered 
by  the  injunction  in  the  decree  appealed 
from.  The  bill  in  the  sixth  paragraph  ad- 
mits the  sale  of  $2,500,000,  of  these  bonds 
about  the  time  of  their  issue,  at  seventy- 
five  cents  on  the  dollar;  but  in  the  protest 
of  June  12,  1012,  to  stockholders,  and  in  the 
bill  with  which  it  is  exhibited,  it  is  com- 
plained that  the  sale  of  the  residue  of  the 
bonds  at  not  less  than  seventy  cents  on  the 
dollar,  the  terms  on  which  protestants  say 
they  are  informed  it  is  proposed  to  dispose 
of  the  same,  will  result  in  a  waste  of  the 
properties  of  the  subsidiary  companies,  and 
in  foreclosure  of  the  mortgage  securing  the 
same,  and  In  the  destruction  of  the  value  of 
the  stock  of  protestants  in  The  New  River 
Company,  but  the  prayer  of  the  bill  and  the 
injunction,  as  we  have  seen,  is  not  against 
the  sale  of  the  bonds,  but  against  the  pledge 
thereof  as  security  for  loans,  great  or  small, 
until  the  further  order  of  the  court,  a  pray- 
er hardly  covered  by  or  consistent  with  any 
allegation  of  the  bill.  The  sworn  answers 
of  the  defendants,  not  controverted,  meet 
the  charge  of  the  bill  and  protest,  by  showing 
that  the  sale  of  the  $2,500,000  of  these  bonds 
at  seventy-five  cents  was  warranted  by  the 
nature  of  the  bonds  and  the  facts  attending 
and  involved  in  their  issue;  that  this  issue 
and  sale  at  that  figure  was  authorized  in  ad- 
vance by  the  directors  and  subsequently 
unanimously  ratified  and  approved  by  the 
stockholders,  and  that  plaintiffs  and  protest- 
ants Scarborough  and  Smiley,  present  at  the 
meeting,  voted  In  favor  thereof,  Scarborough 
in  the  directors*  meeting  having  seconded  the 
motion  therefor.  We  see  nothing  in  the  rec- 
ord, therefore.  Justifying  the  injunction 
against  the  sale  or  pledge  of  the  bonds.  No 
fraud  is  alleged  or  proven  in  connection  there- 
with. Nothing  in  the  law  of  corporations 
is  better  settled  than  that  the  majority  of 
the  stockholders  of  solvent  going  concerns,  so 
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long  as  they  keep  within  their  charters, 
and  in  the  absence  of  fraud,  or  conduct 
amounting  to  fraud,  have  the  uncontrollable 
right  to  manage  their  corporate  affairs,  and 
that  courts  of  equity  will  not  through  receiv- 
ers or  otherwise,  on  the  application  of  a 
minority,  interfere  with  or  attempt  to  con- 
trol corporate  action.  And  fraud  if  relied 
on  must  be  specifically  pointed  out  and  prov- 
en. Generalities  or  conclusions  of  law  will 
not  do.  Nor  will  mere  mismanagement,  mis- 
takes in  judgment,  or  unwise  actions,  amount 
to  fraud  in  the  absence  of  a  showing  that 
such  action  has  been  influenced  by  some  out- 
side purpose  and  regardless  of  the  interests 
of  the  corporation.  Alderson  on  Receivers, 
§  351 ;  Hand  v.  Dexter,  41  Ga.  454 ;  Republi- 
can Mountain  Silver  Mines  v.  Brown,  58  Fed. 
644,  647,  7  O.  C.  A.  412,  24  L.  R,  A.  776; 
Worth  Mfg.  Co.  V.  Bingham,  116  Fed.  785, 
790,  54  C.  C.  A.  119;  Ranger  v.  Champion 
Cotton-Press  Co.  (C.  C.)  52  Fed.  609,  610; 
North  American  Land  &  Timber  Co.  v.  Wat- 
kins,  109  Fed.  101,  105,  48  C.  C.  A.  254;  Gam- 
ble V.  Q.  C.  W.  Co.,  123  N.  Y.  91,  99,  25  N. 
E.  201,  9  L.  R.  A.  527;  Farwell  v.  Babcock, 
27  Tex.  Civ.  App.  162,  65  S.  W.  513;  Fluker 
V.  Emporia  City  R.  Co.,  48  Kan.  577,  580, 
30  Pac  18;  Callaway  v.  Powhatan  Imp.  Co., 
95  Md.  177,  183,  52  Atl.  916;  Hill  v.  Gould, 
129  Mo.  106,  116,  30  S.  W.  181;  Edison  v. 
Edison  U.  P.  Co.,  52  N.  J.  Eq.  620,  627,  29 
Atl.  195;  Texas  ConsoL  C.  &  M.  Ass'n  v. 
Storrow,  92  Fed.  5,  12,  34  O.  C.  A.  182.  No 
such  showing  is  made  in  this  case. 

The  ninth  paragraph  of  the  bill  was  in- 
tended to  cover  the  matter  upon  which  the 
decree  below  appointing  receivers  was  predi- 
cated. That  paragraph  and  the  replies  there- 
to present  the  concrete  case,  and  may  be 
best  shown  by  quoting  them  in  full,  as  fol- 
lows: 

"IX.  They  further  say  that  the  manner  in 
which  the  subsidiary  Companies  have  been 
managed  and  controlled  by  The  New  River 
Company,  and  their  mining  operations  and 
business  conducted,  has  been,  and  is,  as  fol- 
lows: 

"The  White  Oak  Coal  Company  is  the 
sales  agent  for  all  of  the  mining  subsidiary 
Companies,  and  each  one  of  such  Companies 
turns  over  the  output  of  its  mine  to  the 
White  Oak  Coal  Company,  to  be  marketed 
by  the  latter.  The  White  Oak  Coal  Com- 
pany sells  all  of  these  coals  mined  by  the 
various  subsidiary  Companies,  and  turns  the 
money  derived  from  such  sales  into  its  own 
treasury,  and,  instead  of  settling  with  each 
one  of  the  subsidiary  Companies  whose  coal 
it  has  sold,  it  applies  the  proceeds  of  such 
sale  to  the  wants  or  needs  of  any  other  sub- 
sidiary Companies  that  it  may  choose,  or  The 
New  River  Company  may  direct  Whenever 
one  of  the  subsidiary  Companies  has  a  pay 
roll  to  meet,  it  is  met  out  of  the  treasury  of 
the  White  Oak  Coal  Company,  whether  there 
is  any  money  on  hand  to  the  credit  of  the 
particular  company  or  not,  and,  in  this  way. 


wherever  one  mine  may  be  ran  at  a  loss,  its 
shortages  and  indebtedness  are  met  out  of 
the  sales  of  coal  from  other  mines  that  are 
operating  at  a  profit 

**The  plaintiffs  further  say  that  they  are 
informed  and  believe,  and  here  charge,  that 
the  two  mines  of  the  defendant  the  Staart 
Colliery  Company,  the  two  mines  of  the  de- 
fendant the  Great  Kanawha  Colliery  Com- 
pany, and  perhaps  other  of  the  mines  of  car- 
tain  of  the  subsidiary  Companies  have  been. 
ana  are  now,  operated  at  a  great  loss,  and 
that  the  moneys  earned  at  the  mines  of  the 
other  subsidiary  Companies  have  been  turn- 
ed over  to  the  losing  mines,  in  order  to  keep 
them  going,  thereby  destroying  the  profits  of 
the  subsidiary  Companies  as  a  whole,  and 
denying  dividends  to  the  stockholders  of  the 
holding  Company,  The  New  River  Company. 
They  further  say  that  this  management  of 
the  properties  of  the  subsidiary  Companies  is 
not  only  unjust  to  these  plaintiffs  and  to  the 
other  stockholders  of  The  New  River  Com- 
pany, resulting  in  loss  to  them,  but  is  an 
absolute  fraud  upon  those  stockholders  of 
the  subsidiary  Companies  which  are  doing 
a  profitable  business  who  are  not  stockhold- 
ers of  The  New  River  Company. 

*'That  the  business  of  the  mining  subsid- 
iary Companies  has  been  conducted  in  the 
manner  aforesaid  through  the  White  Oak 
Coal  Company,  and  under  the  control  of  the 
defendant  The  New  River  Company,  until  the 
White  Oak  Coal  Company  has  become,  and  is 
now,  indebted,  on  account  of  coal  delivered 
to  it  by  said  subsidiary  defendant  Companies, 
and  by  it  sold  and  unaccounted  for,  to  said 
subsidiary  mining  companies  in  an  aggregate 
sum  of  more  than  $425,000.  This  indebted- 
ness is  distributed  among  said  defendant 
Companies  as  follows:  To  the  Beckley  Coal 
&  Coke  Company,  $17,111.67,  to  the  Cranber- 
ry Fuel  Company,  $25,664.65,  to  the  Collins 
Colliery  Company,  $76,834.64,  to  the  Dunn- 
loop  Coal  &  Coke  Company,  $110,275.63,  to 
the  Great  Kanawha  Colliery  Company,  $19,- 
069.02,  to  the  Harvey  Coal  &  Coke  Compa- 
ny, $23,887.93,  to  the  Mabscott  Coal  &  Coke 
Company,  $17,665.81,  to  the  Macdonald  Col- 
liery Company,  $45,433.58,  to  the  Price  Hill 
Fuel  Company,  $7,229.19,  to  the  Stuart  Col- 
liery Company,  $49,284.56,  to  the  White  Oak 
Fuel  Company,  $37,758.98,  total  $430,215.66u 

''And  has  become,  and  is  indebted,  in  ad- 
dition to  the  foregoing,  to  the  subsidiary  rail- 
way companies  of  The  New  River  Company, 
on  account  of  money  borrowed,  as  follows: 
To  the  Piney  River  &  Paint  Cr.  R.  R.  Co., 
$13,682.55,  to  the  White  Oak  Railway  Compa- 
ny,  $12,244.23,  total  $25,926.78. 

"That  the  manner  aforesaid  of  conducting 
the  business  of  the  subsidiary  defendant 
Companies  by  and  under  the  control  of  the 
defendant  of  The  New  River  Company  con- 
stitutes a  gross  mismanagement  of  the  busi- 
ness and  properties  of  said  subsidiary  Com- 
panies, as  well  as  of  The  New  River  Com- 
pany itself;  that  the  sales  agent,  the  White 
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.Oak  Coal  GoB^any,  has  been,  and  is  entitled 
to  only  8%  as  a  commission  npon  the  sales 
of  coal  made  by  it  for  the  subsidiary  Com- 
panies, and  this  sum»  and  only  this  sum,  It 
was  entitled  to  receive  for  Its  services  up- 
on such  sales,  and  the  residue  of  the  proceeds 
of  all  such  sales  should  have  been  paid  by 
it  Into  the  treasury  of  the  various  subsid- 
iary Companies  furnishing  and  delivering  the 
coal  to  It  for  sale.  Said  White  Oak  Coal 
Company  has,  however,  failed  and  refused  to 
so  conduct  its  business,  and  the  defendant 
The  New  River  Company  has  so  controlled 
and  conducted  the  business  of  the  White 
Oak  Coal  Company  by  permitting  and  di- 
recting it,  the  said  White  Oak  Coal  Com- 
pany, to  retain  in  its  own  treasury  all 
of  the  moneys  derivable  from  the  sales  of 
the  coal  of  the  subsidiary  Companies,  there- 
by enabling  it  to  create  the  debts  aforesaid, 
until  great  embarassment  and  loss  has  been 
occasioned  thereby  to  said  subsidiary  Com- 
panies, with  the  result  that  such  of  the  sub- 
sidiary Companies  as  are  mining  leaseholds 
are  in  great  danger,  In  consequence  of  the 
terms  of  their  leases,  and  In  consequence  of 
their  inability  to  pay  royalties  by  reason  of 
the  lack  of  funds,  of  losing  their  entire  prop- 
erties. 

"The  following  of  the  subsidiary  Compa- 
nies; that  Is  to  say,  the  defendant  the  Beck- 
ley  Coal  &  Coke  Company,  the  Collins  Col- 
liery Company,  the  Cranberry  Fuel  Comi^a- 
ny,  the  Dunnloop  Coal  &  Coke  Company,  the 
Great  Kanawha  Colliery  Company,  the  Har- 
vey Coal  &  Coke  Company,  the  Mabscott  Coal 
&  Coke  Company,  the  Macdonald  Colliery 
Company,  the  Price  Hill  Fuel  Company,  the 
Stuart  Colliery  Company  and  the  White  Oak 
Fuel  Company,  are  mining  upon  leased  lands, 
and  in  their  leases,  and  in  the  contract  of 
lease  of  each  of  them,  there  Is  a  forfeiture 
clause,  forfeiting  the  leasehold  upon  the 
failure  to  pay  royalties  according  to  the 
terms  of  said  lease  when  due,  and  giving  the 
landlord  in  each  lease  the  right  to  re-enter 
and  take  possession  of  the  property  embrac- 
ed in  the  particular  leasehold,  together  with 
the  improvements  thereon. 

"That,  as  these  plaintiffs  are  informed  and 
believe,  and  so  charge  upon  such  information 
and  belief,  each  of  the  last  named  Companies 
is  now  indebted  to  its  respective  landlord  for 
royalties  which  have  been  for  some  time,  and 
are  now,  long  past  due,  and  the  leasehold  of 
each  Is,  at  the  present  time,  subject  to  and 
in  danger  of  forfeiture  according  to  the  terms 
of  the  lease,  in  consequence  of  the  nonpay- 
ment of  royalties.  This  state  of  affairs  has 
been  brought  about,  as  hereinbefore  recited 
and  alleged,  through  the  mismanagement  of 
said  Companies  by  the  improper  control  and 
direction  of  their  business  by  the  defendant 
The  New  River  Company,  In  consequence  of 
the  fact  that  It  has  permitted,  and  is  permit- 
ting, the  White  Oak  Coal  Company  to  keep 
from  and  deprive  said  mining  Companies, 
and  each  of  them,  of  moneys  properly  pay- 


able to  them  as  the  proceeds  of  the  coal 
mined  by  them."   . 

Preparatory  thereto,  and  a  fe^  days  be- 
fore the  filing  of^  the  bill,  formal  protests  and 
objections  to  the  management  were  presented 
in  stockholders*  meeting,  by  Samuel  Dixon 
and  a  few  other  stockholders,  holding  a  small 
minority  ot  the  stock,  some  of  them  plaintiffs 
in  this  suit,  the  first  In  the  form  of  a  resolu- 
tion, offered  at  the  meeting  held  at  Mac- 
donald, West  Virginia,  on  June  5,  1912;  the 
other  held  in  the  City  of  New  York,  on  June 
12,  1912.  The  resolution,  which  was  voted 
down,  is  as  follows:  ^'That  the  stockholders 
view  with  alarm  the  results  of  the  manage- 
ment of  the  company's  property  for  the  past 
year  as  disclosed  by  the  annual  report  now 
submitted,  and  we  condemn  the  Board  of 
Directors  and  the  management  In  charge  of 
the  operation  of  the  company's  properties  for 
this  result"  The  formal  protest  to  the  stock- 
holders, of  June  12, 1912,  was  signed  by  John 
Faulkner,  S.  Dixon,  J.  W.  Smiley,  W.  E. 
DeeganuB,  Wm.  Brown,  and  Symington  Mac- 
donald, Jr.  It  contains  some  twelve  grounds 
of  protest  and  objection  to  the  management, 
substantially  those  covered  by  the  bill,  and 
as  does  the  bill,  they  mainly  relate  to  profess- 
ed disagreements  between  protestants  and 
the  managing  officers,  directors  and  other 
stockholders,  as  to  the  management  of  the 
holding  and  subsidiary  companies.  Refer- 
ence is  made  to  the  protest  of  June  5,  1912, 
which  is  re-affirmed.  The  eleventh  para- 
graph of  that  protest,  and  the  only  one  pre- 
senting real  groimd  relied  on  for  equitable 
jurisdiction,  and  the  one  covered  by  the  ninth 
paragraph  of  the  bill,  is  as  follows: 

"11.  They  further  charge  that  the  manage- 
ment by  The  New  River  Company  of  its  sub- 
sidiary companies  has  been  such  as  to  ap- 
propriate the  profits  of  successful  subsidiary 
Companies  to  the  carrying  of  the  unsuccess- 
ful ones,  thereby  defrauding  and  causing  a 
loss  to  fall  upon  those  stockholders  of  the 
profitable  subsidiary  Companies  who  are  not 
stockholders  of  The  New  River  Company." 

The  matter  of  the  ninth  paragraph  of  the 
bill.  Including  the  matter  of  the  several  pro- 
tests, is  covered  by  the  seventh  paragraph  of 
the  answer  of  The  New  River  Company, 
adopted  also  by  the  other  defendants,  as  fol- 
lows: 

"This  defendant  denies  the  allegations  of 
the  9th  paragraph  of  the  Plaintiffs'  Bill  in 
manner  and  form  as  alleged  except  in  so  far 
as  they  are  admitted  in  this  paragraph.  This 
defendant  says  that  said  White  Oak  Coal 
Company  was  organized  in  the  year  1903,  by 
Samuel  Dixon  and  his  associates  prior  to  the 
organization  of  The  New  River  Company. 
That  upon  the  taking  over  of  the  control- 
ling interest  in  the  subsidiary  companies 
by  this  defendant,  said  Dixon  and  the  plain- 
tiff, James  W.  Smiley,  who  was  then  Treasur- 
er of  this  defendant  and  of  all  its  subsidiary 
companies,  inaugurated  the  system  of  using 
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the  White  Oak  Goal  Company  as  a  convenient 
medium  for  a  clearance  of  mntual  accounts 
between  companies^  That  originally  the 
White  Oak  (Doal  Company  was  engaged  in  the 
selling  of  coal  only  to  the  extent  of  conduct- 
ing a  retail  business  at  Richmond,  Virginia, 
but  subsequently  said  Dixon  Inaugurated  the 
system  of  selling  all  of  the  coal  produced  by 
the  operating  subsidiary  companies,  except 
Tidewater  coal,  through  the  White  Oak  Coal 
Comimny.  That  by.  the  system  so  Inaugurat- 
ed, said  White  Oak  Coal  Company  was  not 
required  to  keep  the  coal  shipped  by  separate 
companies  separate,  or  to  keep  the  proceeds 
realized  from  the  sale  of  such  coal  separate, 
but  said  coal  was  thrown  into  a  common  lot, 
and  as  distinguishing  it  from  other  New  Riv- 
er coal  was  sold  as  *White  Oak  Coal,*  and 
the  proceeds  from  the  sale  thereof  paid  into 
the  treasury  of  the  White  Oak  Coal  Company, 
and  the  White  Oak  Coal  Company  became  a 
debtor  to  thd  several  operating  companies  for 
a  proportional  part  of  any  operating  com- 
pany's share  in  the  coal  sold.  That  accord- 
ing to  the  representation  of  said  Dixon  said 
system  was  In  the  Interest  of  all  of  the  sub- 
sidiary companies  and  of  The  New  River 
Company  so  far  as  concerned  the  most  eco- 
nomical and  expeditious  handling  of  coal  as 
it  enabled  the  companies  together  to  get  the 
benefit  of  large  contracts  which  they  other- 
wise would  not  have  been  able  to  get  the 
benefit  of.  That  there  was  nothing  in  any 
respect  fraudulent  in  such  a  relation  between 
the  White  Oak  Coal  Company,  as  the  selling 
agent,  and  any  operating  company,  but  on 
the  contrary  the  system  by  which  the  rela- 
tion of  the  sellers  of  coal  for  operating  com- 
panies and  the  operators  Is  that  of  a  debtor 
and  a  creditor  and  by  which  a  guarantee  of 
the  accounts  is  substituted  for  an  obligation 
to  turn  over  specific  proceeds,  is  the  system 
which  is  most  common  between  producers  and 
sellers.  That  unless  an  operating  company 
objects  to  such  a  relation,  there  is  no  reason 
in  law  or  equity  why  it  should  not  be  estab- 
lished and  continued.  That  the  relation  has 
continued  for  a  period  of  many  years  without 
any  objection  on  the  part  of  any  stockholder 
of  any  of  the  subsidiary  companies,  during 
which  time  it  may  have  happened  that  the 
White  Oak  Coal  Company  while  under  the 
management  and  control  of  said  Dixon  has 
at  different  times  made  advancements  to 
some  of  the  subsidiary  companies  out  of  the 
moneys  received  by  it  from  the  sale  of  coal 
shipped  by  other  subsidiary  companies,  but 
such  advancements  have  been  legally  made 
and  have  been  fully  paid,  as  is  shown  by  the 
schedule  on  pages  18  and  19  of  the  bill,  from 
which  it  appears  that  the  White  Oak  Coal 
Company  Is  now  a  debtor^  to  each  of  said  sub- 
sidiary companies.  That  In  each  of  said  sub- 
sidiary companies,  the  continuance  of  the 
same  relations  as  heretofore  was  authorized 
during  the  past  year  by  votes  of  the  Boards 
of  Directors  of  each  of  said  companies^  a  copy 


of  which  said  vote  Is  filed  with  this  answer, 
marked  ESxhlbit  4,  and  made  a  part  hereof. 
That  at  the  meetings  of  all  subsidiary  com- 
panies held  on  June  17th,  1912,  the  stock- 
holders in  each  of  said  subsidiary  companies 
unanimously  voted  to  approve,  ratify  and 
adopt  as  the  acts  of  the  stockholders  all  ac- 
tion of  the  Board  of  Directors  of  said  compa- 
ny as  set  forth  in  the  records  of  said  Board 
since  September  21st,  1910,  and  all  acts  done 
in  pursuance  thereof,  which  said  action  and 
acts,  copy  of  which  said  vote  as  passed  in 
the  stockholder's  meeting  of  each  of  said 
subsidiary  companies  is  herewith  filed,  mark- 
ed Exhibit  5,  and  made  a  part  hereof,  includ- 
ed the  continuance  of  said  relations  with 
White  Oak  Coal  Company.  That  there  is 
considerable  Indebtedness  of  the  White  Oak 
Coal  Company  to  said  subsidiary  companies 
hut  not  to  the  amounts  set  forth  in  the  9th 
paragraph  of  the  Plaintiffs'  Bill,  and  there  is 
indebtedness  from  each  of  said  subsidiary 
companies  to  The  New  River  Company  which 
will  be  turned  over  to  the  White  Oak  Coal 
Company  and  which  will  more  than  offset  the 
Indebtedness  of  the  White  Oak  Coal  Com- 
pany to  the  Beckley  Coal  &  Coke  Company, 
Cranberry  Fuel  Company,  Great  Kanawha 
Colliery  Company,  Harvey  Coal  &  Coke  Com- 
pany, Price  Hill  Fuel  Company,  Stuart  Col- 
liery Company,  Plney  River  &  Paint  Creek 
Railroad  Company  and  the  White  Oak  Rail- 
way Company,  and  substantially  reduced  the 
amounts  owed  by  the  White  Oak  Coal  Com- 
pany to  the  other  subsidiary  companies,  but 
the  time  allowed  for  the  filing  of  this  answer 
has  not  been  sufficient  to  enable  the  exact 
fiigures  to  be  given.  And  this  defendant  says 
that  the  White  Oak  Coal  Company  has  assets 
amply  sufilclent  for  the  payment  of  all  its 
debts,  Its  balance  sheet  showing  an  excess 
of  assets  over  liabilities,  exclusive  of  capital 
stock,  of  $498,615.94.  That  the  White  Oak 
Coal  Company  has  for  some  time  been  short 
of  ready  cash  with  which  to  promptly  make 
payments  to  operating  companies  on  account 
of  its  indebtedness  to  them,  which  is  the 
reason  for  such  a  large  Indebtedness  on  the 
books  of  the  White  Oak  Coal  Company. 
That  said  shortage  of  ready  cash  Is  due  large- 
ly to 

'X  Investment  made  by  said  Dixon  on  be- 
half of  said  White  Oak  Coal  Company,  orig- 
inally without  authority  on  the  part  of  the 
Board  of  Directors  in  land  for  a  coal  yard 
at  Washington,  D.  C.  In  which  about  $40,000.- 
00  has  been  expended  In  the  purchase  of  a 
property  and  the  extension  of  a  bridge  over 
a  public  street  to  tracks  (tf  the  Philadelphia, 
Wilmington  &  Baltimore  Railroad,  and  in 
legal  expenses  incident  to  litigation  which 
has  arisen  In  reference  to  said  bridge. 

*<2.  To  a  loss  of  approximately  $65,000.00 
incurred  In  the  estahlishing  of  yards  at  Chi- 
cago, III.,  on  the  recommendation  of  said 
Dixon  that  the  establishing  of  such  yards 
would  be  greatly  to  the  benefit  and  profit  of 
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the  White  Oak  Coal  Company  and  through 
it  to  The  New  Riyer  Company.  Said  yards 
were  after  about  two  years  sold  on  the  rec- 
ommendation of  said  Dixon  after  the  busi- 
ness so  conducted  showed  the  loss  hereinbe- 
fore stated. 

•*3.  To  the  tying  up  of  $49,091.88  in  coal 
shipi)ed  within  the  last  few  months  to  the 
Great  Lakes  Coal  &  Docks  Company  under 
contracts  purporting  to  run  for  five  years, 
which  were  executed  in  the  name  of  the 
White  Oak  Coal  Company  by  said  Dixon, 
without  the  authority  or  knowledge  of  the 
board,  directly  contrary  to  votes  prohibiting 
the  entering  into  such  contracts  without 
previous  authority  by  the  Bbard;  the  money 
of  the  White  Oak  Coal  Company  being  tied 
up  in  coal  furnished  to  said  Great  Lakes 
Coal  &  Docks  Company  because  they  are  of 
such  poor  credit  that  their  notes  cannot  be 
discounted. 

"That  the  Board  of  Directors  of  this  de- 
fendant are  fully  alive  to  the  undesirability 
of  a  continuance  of  any  large  indebtedness 
of  the  White  Oak  Coal  Company  to  any  of 
the  operating  subsidiary  companies.  That 
the  existence  of  this  indebtedness  is  one  of 
the  reasons  why  further  funds  should  be 
raised  by  The  New  River  Company  in  a 
proper  manner,  and  why,  by  the  increase  of 
capital  stock  of  the  White  Oak  Coal  Com- 
pany subscribed  for  by  The  New  River  Com- 
pay,  or  otherwise,  the  White  Oak  Coal  Com- 
pany, should  be  put  in  funds  to  pay  said 
indebtedness.  That  it  has  been  impossible 
tb  further  finance  the  needs  of  The  New 
River  Company  on  a  reasonable  and  advanta- 
geous basis  while  said  Samuel  Dixon  con- 
tinued in  the  office  of  President  of  The  New 
River  Company  or  its  subsidiary  companies, 
and  that  it  was  for  that  reason  and  for 
other  reasons  hereinafter  set  forth,  that  a 
change  has  recently  been  made  in  the  ex- 
ecutive head  of  said  companies.  That  the 
Board  of  Directors  of  this  defendant  elected 
on  June  5th,  1912,  immediately  took  up 
this  matter  and  voted  such  authority  to  its 
E2secutive  Committee  in  conjunction  with  its 
Treasurer  as  would  have  ^labled  all  financial 
needs  of  The  New  River  Company  and  the 
subsidiary  companies  to  have  been  taken  care 
of  on  an  advantageous  and  businesslike  basis. 
Said  needs  would  have  been  taken  care  of 
before  the  Ist  of  July  had  it  not  been  for 
the  bringing  of  these  proceedings.  That 
there  is  no  complaint  in  this  proceeding  by 
any  stockholder  of  any  subsidiary  company 
luid  that  this  complaint  is  not  brought  in 
behalf  of  any  such  stockholders  but  of  stock- 
holders in  The  New  River  Company.  That 
the  plaintiff,  W.  E.  Deegans,  is  not  a  stodc- 
holder  in  either  the  Dunn  Loop  Goal  &  Ooke 
Company  or  the  Harvey  Coal  &  Ooke  Com- 
pany; but  this  defendant  is  informed  that 
the  Longdale  Coal  Company,  of  which  the 
said  Deegans  asserts  he  is  president,  claims  to 
have  purchased  some  shares  of  stock  in  each 


of  said  companies.  That  8.  A.  Scott  has 
never  been  the  manager  or  had  any  control 
over  the  affairs  of  the  White  Oak  Coal  Com- 
pany, but  that  said  Samuel  Dixon  has  con- 
tinued ever  since  the  organization  of  said 
company  up  to  the  date  of  June  12,  1912,  to 
be  the  President  and  General  Manager  of 
said  company.  That  it  was  to  enable  this 
defendant  to  meet  the  needs  of  the  White 
Oak  Coal  Oompany  and  to  meet  other  difficul- 
ties which  have  been  encountered  because  of 
the  continuance  of  said  Dixon  as  President 
that  a  new  administration  was  on  June  12th, 
1912  put  into  office,  and  tbe  plaintiffs  by 
these  proceedings,  without  giving  the  *new 
administration  any  oppoitunity  to  act,  are 
preventing  the  meeting  of  said  needs  and  the 
solving  of  said  difficultieSs. 

''This  defendant  further  says  with  refer- 
ence to  the  losses  referred  to  in  the  9th 
paragraph  of  the  Plaintiffs*  Bill  in  th^  opera- 
tions of  the  mines  of  the  Stuart  Colliery 
Company,  and  the  mines  of  the  Great  Kan- 
awha Colliery  Company,  that  a  large  invest- 
ment has  been  made  under  the  administra- 
tion of  said  Dixon  in  the  mines  of  the  Stuart 
Colliery  Company  the  cost  of  sinking  the 
shafts  and  developing  the  said  mines  having 
been  greatly  in  excess  of  the  estimates  made 
by  said  Dixon  under  whose  administration 
said  shafts  were  sunk  and  the  mines  opened 
up.  That  further  heavy  losses  have  occurred 
in  the  operation  of  the  Stuart  Colliery  Com- 
pany on  account  of  two  explosions  which  oc- 
curred while  said  Dixon  was  General  Man- 
ager of  said  Oompany.  That  it  is  not  clear 
from  the  Pluintlffs'  Bill  as  to  how  they 
claim  the  property  of  the  Stuart  Colliery 
Company  should  be  dealt  with  except  by  con- 
tinuing the  development  of  the  mines  of 
said  company  to  the  point  where  they  will 
have  been  brought  to  a  profitable  production, 
and  if  said  course  Is  to  be  pursued  the  prop- 
eirties  must  necessarily  be  operated  during 
the  intervening  period.  The  plaintiffs  allege 
in  the  4th  paragraph  of  their  bill  that  said 
property  is  worth  In  reasonable  value 
$500,000.00.  An  abandonment  of  said  mines 
would  according  to  the  plaintiffs'  own  alle- 
gation involve  the  sacrifice  of  that  amount 
And  the  defendant  further  says  that  some 
of  the  best  coal  produced  in  the  New  River 
field  is  produced  at  the  mines  of  this  Oom- 
pany, and  that,  as  this  defendant  is  informed 
and  believes,  it  only  requires  the  proper 
handling  of  said  mines  to  make  them  pay 
satisfactory  profits  within  a  reasonable  time. 
That  the  present^  Manager  of  the  Stuart 
Colliery  Company,  S.  A«  Scott,  has  done  ex- 
tensive work  in  said  mines,  and  has  brought 
them  to  the  point,  as  this  defendant  is  in- 
formed and  believes,  where  they  will,  with- 
in a  reasonable  time,  prove  to  be  a  satis- 
factory investment 

"With  reference  to  the  two  mines  owned 
by  the  Great  Kanawha  Colliery  0>mpany, 
this  defendant  says  that  said  mines  wert; 
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bought  In  reliance  on  the  representation  of 
said  Dixon  that  they  would  be  a  profitable 
and  satisfactory  investment,  it  being  repre- 
sented by  him  that  the  Great  Kanawha  mine 
would  yield  a  return  of  6%  upon  the  In- 
vestment and  that  the  Eureka  mine,  of  said 
Company,  would  mal^e  much  in  excess  of 
said  return.  That  in  fact  said  mines  have 
since  they  were  acquired  (except  for  a  short 
period  of  time)  proved  unprofitable;  that 
said  Dixon,  said  Scott,  the  present  Manager 
of  the  Great  Kanawha  CJoUiery  Company, 
and  the  Board  of  Directors  of  The  New 
River  Company  and  of  the  Great  Kanawha 
Colliery  Company,  have  been  in  accord  in 
the  belief  that  it  is  desirable  that  said  prop- 
erties of  the  Great  Kanawha  Colliery  Com- 
pany should  be  disposed  of,  and  have  made 
every  effort  to  dispose  of  the  same  on  satis- 
factory terms,  but  on  account  of  the  depres- 
sion in  the  coal  trade,  which  has  existed  for 
several  years  past,  Uiey  have  been  unable 
to  find  a  purchaser  who  would  purchase 
said  property  for  a  reasonable  price  and  on 
satisfactory  terms.  And  this  defendant  says 
that  good  business  policy  requires  that  the 
mines  of  the  Great  Kanawha  Colliery  Com- 
pany should  be  carried  until  the  property  can 
be  sold. 

"This  defendant  denies  that  there  has  been 
any  improper  use  of  the  moneys  of  the  other 
subsidiary  companies  by  the  Stuart  Colliery 
of  the  Great  Elanawha  Colliery  Companies. 
It  avers  that  it  may  have  happened  at  times 
that  the  different  subsidiary  companies  of 
The  New  River  Company  have  accommodated 
one  another  by  the  loan  of  funds,  but  that 
this  has  always  been  legally  done  and  with 
the  consent  and  approval  of  all  of  the  parties 
concerned.  And  this  defendant  denies  that 
'  by  reason  of  the  use  of  any  such  funds  there 
has  been  a  failure  to  pay  dividends  to  the 
stockholders  of  The  New  River  Company. 

**This  defendant  further  says  that  only 
small  amounts  are  due  and  payable  at  the 
present  time  from  subsidiary  companies  for 
royalties  on  leases.  That  ori  no  lease  does 
the  amount  exceed  $4,000.00  and  that  the 
aggregate  of  all  amounts  now  so  due  and 
payable  from  the  subsidiary  companies  is 
less  than  $28,000.00.  That  the  subsidiary 
companies  and  each  of  them  are  amply  able 
to  pay  said  amount  and  that  the  lessors  are 
entirely  satisfied  with  the  standing  of  their 
accounts  since  the  change  in  administration 
made  on  June  the  12th,  1912.  This  defend- 
ant denies  that  under  the  terms  of  any  lease 
held  by  any  subsidiary  company  is  there  a 
forfeiture  of  the  lease  if  royalties  are  not 
paid  when  due,  and  says  that  under  said 
Dixon's  management  there  have  always  been 
royalties  due  and  unpaid,  and  that  the  alle- 
gation that  there  is  any  danger  of  the  for- 
feiture of  said  leases  or  any  of  them  on  this 
account  is  unfounded  and  a  mere  pretence  on 
the  part  of  the  plaintiffs  to  give  color  to  their 
bill.     And  this  defendant  says  that  if  this 


company  and  its  subsidiary  companies  are 
not  interfered  with  in  this  proceeding  they 
are  prepared  at  any  time  when  demanded  to 
pay  up  all  royalties  due  or  which  may  be- 
come due." 

On  awarding  the  appeal  from  the  decree 
below,  on  July  12, 1912,  on  the  petition  of  The 
New  River  Company,  by  two  members  of 
the  court,  all  proceedings,  on  or  under  said 
decree,  including  any  act  or  proceeding  by 
the  receivers  appointed,  were  thereby  stayed 
until  the  further  order  of  the  court-  Later, 
at  a  Special  Term,  on  motion  of  appellant,  it 
was  further  ordered  that  until  the  further 
order  of  the  court,  the  powers  of  said  re- 
ceivers be  wholly  suspended  and  that  tbey 
yield  and  deliver  to  appellants,  their  agents 
and  servants,  such  possession  of  any  and  aU 
of  said  property,  books  and  papers,  as  they 
or  any  of  them  might  then  have.  And  after- 
ward^ on  July  20,  1912,  upon  the  Joint  peti- 
tion of  all  of  said  subsidiary  companies,  ap- 
peals and  supersedeases  were  also  allowed 
them,  and  It  then  further  ordered  that  until 
the  further  order  of  the  court  all  proceedings 
on  and  under  said  decree,  including  any  act 
or  proceeding  by  the  receivers  appointed  by 
said  decr'ee  or  either  of  them,  should  be  and 
the  same  were  thereby  stayed,  and  the  pow- 
ers of  the  receivers  were  thereby  wholly  sus- 
pended, and  they  were  required  to  yield  and 
deliver  to  petitioners  and  to  each  of  them, 
their  agents  and  servants  such  possession  of 
any  and  all  of  the  property,  books  and  papers 
of  the  petitioners  as  they  or  any  of  them 
had. 

These  actions  of  the  court  but  presaged  the 
disposition  which  we  were  then  of  opinion 
would  finally  have  to  be  made  of  the  cause. 
Elaborate  briefs  of  counsel  have  been  pre- 
sented, however,  on  final  hearing,  which  call 
for  respectful  consideration.  The  real  ques- 
tion is  the  one  presented  in  the  pleadings 
quoted,  namely,  has  any  fraud  been  shown  in 
the  conduct  of  the  business  by  The  New 
River  Company  and  of  its  subsidiary  com- 
panies, calling  for  the  appointment  of  re- 
ceivers? We  think  not  Assuming  that  the 
charges  of  the  bill  constitute  fraud,  they  are 
fully  met  by  the  answers  and  proof.  The 
methods,  plans  and  policies  of  which  protes- 
tants  and  complainants  complain  are  noue 
other  than  those  inaugurated  by  the  prin- 
cipal Protestants  and  complainants  when  they 
were  in  financial  management  and  executive 
control  of  the  defendant  corporations.  Tlie 
answers  admit,  as  we  have  seen,  that  the 
system  of  allowing  the  White  Oak  Coal  Com- 
pany, the  selling  company,  to  become  so 
largely  indebted  to  the  operating  companies, 
is  not  desirable,  and  that  the  purpose  is  to 
remedy  this  as  soon  as  The  New  River  Com- 
pany, the  holding  and  financing  company, 
shall  have  had  time  and  opportunity  to  do- 
so.  Plaintiffs,  most  of  whom  are  responsible 
for  the  conditions  complained  of,  do  not  in 
their  protests  to  the  stockholders  or  in  their 
bill,  indicate  how  the  business  of  The  New" 
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River  Company  or  of  the  White  Oak  Coal 
Company,  owing  to  the  condition  In  which 
they  left  them,  could  have  been  better  financ- 
ed, and  the  White  Oak  Goal  Company  pro- 
vided with  money  to  liquidate  its  indebted* 
ness  to  the  subsidiary  companies.  Besides 
the  success  of  The  New  River  Company,  the 
holding  company,  and  its  ability  to  pay  divi- 
dends depended  not  upon  the  success  of  one 
or  more  of  the  successful  operating  com- 
panies, but  upon  the  success  of  all.  Its  prop- 
erty and  assets  consisted  mainly  if  not  en- 
tirely in  Its  holdings  of  stock  in  the  sub- 
sidiary companies.  Its  success,  therefore,  de- 
pended on  the  success  of  all  its  dependent 
and  interdependent  or  allied  corporations. 
It  was  bound  to  see  that  each  had  proper 
financial  aid  and  succor.  Their  successes  or 
failures  necessarily  involved  its  success  or 
failure,  for  it  was  upon  them  that  its  own 
profits  or  losses  depended.  If  financial  aid 
to  some  of  the  weaker  concerns  was  with  the 
consent  of  the  directors  and  stockholders 
of  those  companies  furnished  by  advances 
through  the  selling  company,  of  what  have 
complainants  as  stockholders  of  The  New 
River  Company  the  right  to  complain?  This 
constituted  no  fraud,  certainly  not  as  against 
stockholders  of  The  New  River  Company. 
But  respondents  propose  to  right  the  sup- 
posed wrongs,  regardless  of  the  question  of 
fraud  charged,  as  soon  as  it  is  possible  to  do 
so,  and  thereby  respect  the  very  demands  of 
complainants.  What  need  of  receivers,  then, 
and  why  would  the  court  appoint  as  receiv- 
ers those  who  had  been  once  in  control,  and 
had  inaugurated  the  very  irregularities  com- 
plained of,  and  had  been  deposed  for  other 
irregularities  charged  in  the  answers,  which 
have  not  been  controverted. 

[2]  A  well  grounded  legal  proposition  par- 
ticularly applicable  here  is,  that  when  the 
equities  of  the  bill  upon  which  a  receiver  is 
sought  are  fully  denied  by  the  sworn  an- 
swers of  the  defendants,  and  the  evidence 
adduced  in  support  of  the  bill  does  not  over- 
come these  denials,  a  receiver  should  not  be 
appointed.  Wilson  v.  Maddox,  46  W.  Va. 
641,  649,  33  S.  E.  775,  778,  779,  citing  High 
on  Receivers,  §  24.  Our  case  just  cited  also 
holds  that  a  receivership  should  be  granted 
only  under  peculiar  and  urgent  circumstanc- 
-es,  and  where  the  right  to  be  protected  is 
clear,  and  where  there  is  no  other  safe  or 
expedient  remedy. 

[3]  Another  proposition,  equally  well 
grounded,  and  applicable  also  to  the  case  at 
bar  is,  that  individual  stockholders  must  seek 
relief  through  the  corporation  itself,  first  by 
application  to  the  directors,  and  then  to  the 
stockholders,  before  going  Into  a  court  of 
equity  on  their  individual  initiative.  The 
bill  shows  appeal  to  stockholders  of  The  New 
River  Company,  but  not  to  directors,  and  it 
does  not  appear  that  if  the  grievance  was 
well  grounded  in  fact,  application  to  the  di- 
rectors would  have  been  in  vain ;  on  the  con- 


trary, the  answers  impliedly,  If  not  in  terms, 
say  that  an  adjustment  of  the  accounts  be- 
tween the  White  Oak  Coal  Company,  and  the 
creditor  subsidiary  companies  is  intended, 
and  will  be  accomplished  as  soon  as  money 
can  be  provided  for  the  purpose.  In  what 
other  way  could  the  wrong,  if  any,  be  right- 
ed? None  is  suggested.  If  we  say  that  suit 
i^ght  be  brought  by  the  subsidiary  com- 
panies against  the  White  Oak  Coal  Company, 
the  debtor  company,  or  that  such  suit  in  eq- 
uity might  be  maintained  by  them  or  some 
of  them  to  co&pel  by  mandatory  injunction 
the  adjustment  of  the  debtor  and  creditor 
accounts,  no  relief  if  any  could  be  obtained 
except  through  the  individual  companies,  and 
before  individual  stockholders  of  those  com- 
panies could  intervene  for  that  purpose,  ap- 
plication would  first  have  ta  be  made  to  the 
directors,  and  then  to  the  stockholders,  un- 
less it  be  clearly  shown  that  such  application 
would  be  a  vain  undertaking.  No  such  show- 
ing is  made  here,  and  it  is  not  pretended  that 
application  has  ever  been  made  to  the  direc- 
tors or  stockholders  of  the  subsidiary  com- 
panies. Rathbone  v.  Gas  Co.,  31  W.  Va. 
798,  8  S.  E.  570,  574.  This  Is  not  the  case  of 
an  insolvent  corporation,  involving  the  rights 
of  creditors  and  stockholders  alike,  nor  one 
of  mismanagement  so  gross  as  to  amount  to 
fraud,  and  on  that  ground  calling  for  a  re- 
ceiver, such  as  Lamp  v.  Building  Association, 
62  W.  Va.  56,  57  S.  B.  249 ;  nor  one  showing 
fraudulent  appropriation  of  the  corporate 
funds,  by  managing  directors  and  stockhold- 
ers, as  was  the  case  of  Wayne  Pike  Co.  v. 
Hammons,  129  Ind.  368,  27  N.  E.  487,  relied 
on  by  plaintiffs'  counsel. 

On  the  case  as  presented  on  this  hearing, 
we  are  of  opinion,  that  there  was  gross  abuse 
of  power  in  the  appointment  of  special  re- 
ceivers, and  that  the  decree  and  order  ai>- 
pealed  from  appointing  them  should  be  set 
aside,  reversed  and  annulled,  and  that  the 
orders  heretofore  entered  by  this  court  in 
relation  thereto,  stand  confirmed  and  made 
absolute  and  the  cause  remanded  for  further 
proceedings  to  be  had  therein,  in  accordance 
with  the  principles  and  directions  given 
herein,  and  it  will  be  so  ordered. 

(72  w.  Va.  211) 

LYNCH  v.  BROOKOVER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  IB,  1913.) 

(Syllaltus  by  the  OourtJ 

1.  Fbauds,  Statute  of  (§  63*)— Parol  CJoh- 
VBYANCB  OP  Lani>— Validity. 

Title  to  land  can  not  be  devested  by  mere 
parol  agreement  or  disclaimer. 

[B3d.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig,  §§  83,  9T-104 ;  Vec  Dig. 
§  63.*] 

2.  Deeds  (§  208*)— Aooeptano]&— Dooumxnta- 
bt  e>vidence. 

Documentary  evidence  establishing  the  ac- 
ceptance of  an  ancient  deed  by  a  deceased  gran- 
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tee,  luch  at  his  lecognition  of  the  deed  in  a 
bond  executed  by  bim,  his  assertion  of  title  un- 
der the  deed  by  answer  in  a  suit,  and  his  con- 
veyance of  the  land  referring  to  the  deed  as 
source  of  title,  will  prevail  over  proof  of  in- 
definite parol  declarations  by  the  grantee  that 
he  did  not  accept  the  deed. 

[EJd.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.  §§  625-632 ;  Dec.  Dig.  §  208.*] 

3.  lilMITATION  OF  ACTIONS  <|  44*)— OOM- 
MENCEHBI7T  OF  LIMITATION  PEBIOD— RiOHT 
OF   BnTBT. 

'  As  to  rights  in  land  there  can  be  no  ouster 
or  the  running  of  the  statute  of  limitations 
against  one  until  he  has  right  of  entry. 

lEd,  Note. — For  other  cases,  see  Lfimitation 
of  Actions.  Cent  Dig.  §$  220-230,  232;  Dec. 
Dig.  §  44.^] 

4.  Life  Estates  (§  8*)— Possession  of  Life 
Tenant— Remainderman. 

The  possession  of  the  life  tenant  or  of 
those  claiming  under  him  is  not  adverse  to 
those  entitled  in  remainder. 

[Ed.  Note.-^For  other  cases,  see  Life  Estates, 
Cent  Dig.  §§  24r-28 ;   Dec.  Dig.  i  8.*] 

5.  Estoppel  (§  67*)— Claim  Undeb  Deed- 
Effect. 

Where  one  has  accepted  and  held  under  a 
deed  for  land,  he  cannot  afterwards  simply  ig- 
nore the  deed  and  seek  to  rely  on  a  holding  of 
the  land  under  a  prior  executory  contract 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  §§  163,  164 ;   Dec.  Dig.  §  67.*] 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Suit  by  Dorcas  A.  Lynch  against  George 
Brookover  and  others  for  partition  and  to 
remove  clouds  on  plalntifTs  title.  From  a 
decree  dismissing  plaintiff's  bill,  she  appeals. 
Reversed  and  remanded. 

W.  W.  Brannon,  of  Weston,  and  Meredith 
&  Prichard,  of  Fairmont,  for  appellant 
Moreland  &  Moreland,  of  Morgantown,  for 
appellees. 

ROBINSON,  J.  The  object  of  this  suit  is 
to  cause  a  partition  of  lands  in  which  plain- 
tiff Dorcas  A.  Lynch  claims  an  undivided 
one-fourth  interest,  and  to  cancel  and  re- 
move as  clouds  on  plaintiff's  title  to  the 
land  certain  conveyances  relating  thereto. 
The  circuit  court  denied  relief  to  plaintiff 
and  dismissed  her  bill. 

On  June  2,  1857,  George  P.  Wilson  and 
wife  made  a  deed  of  general  warranty  to 
their  son-in-law  and  daughter,  Asbury  Brook- 
over  and  Dorcas,  his  wife,  for  the  natural 
life  of  the  said  Dorcas,  and  after  her  death 
to  her  children,  conveying  a  tract  of  about 
102  acres  in  Monongalia  County,  in  consid- 
eration, as  the  deed  recited,  that  Asbury 
Brookover  had  on  that  day  entered  into  a 
bond  with  security  to  maintain  aud  support 
the  grantors  in  a  proper  and  comfortable 
manner  during  the  remainder  of  their  lives 
and  also  to  pay  to  the  other  children  of  the 
grantors  fifty  dollars  each.  The  bond  re- 
ferred to  in  the  deed  was  executed  by  Asbury 
Brookover,  with  another  as  his  surety,  on 
the  same  date  as  that  of  the  deed. 

At  the   time  of  the   conveyance,   Dorcas 


Brookover  had  four  children  living,  namely: 
George  Brookover,  defendant  in  this  suit; 
Stephen  Brookover,  father  of  plaintiff  Dorcas 
A.  Lynch;  Rebecca- J.  Brookover;  and  Nancy 
E.  Brookover.  The  two  last  named  died  in 
infancy  on  December  16,  1862,  unmarried 
and  without  issue.  Dorcas  Brookover  never 
after  had  other  children.  Stephen  Brook- 
OTer,  the  father  of  plaintiff  Dorcas  A.  Lynch, 
died  on  January  2,  1864,  leaving  her  an  in- 
fant four  months  old,  as  his  only  heir  at 
law. 

In  1858,  Levi  Haught,  a  creditor  of  George 
P.  Wilson,  brought  a  suit  in  diancery  at- 
tacking the  deed  made  by  Wilson  and  wife 
to  Asbury  Brookover  and  Dorcas,  his  wife, 
for  the  life  of  the  latter  and  then  to  her 
children,  as  being  in  fraud  of  the  rights  of 
Haught  as  a  creditor,  and  as  made  for  the 
purpose  of  hindering  and  avoiding  the  pay- 
ment of  the  debt  due  him.  To  that  suit  all 
the  grantees  in  the  deed,  as  well  as  others, 
were  made  parties.  The  answers  of  Wilson 
and  Asbury  Brookover  to  Haught's  bill,  filed 
at  the  Spring  Term  1860,  denied  any  fraud 
or  combination  in  the  making  of  the  deed. 
Wilson  averred  that  the  deed  was  made  in 
good  faith  solely  to  provide  for  himself  and 
wife,  and  in  support  of  his  answer  he  filed 
therewith  the  original  of  the  bond  to  which 
we  have  referred.  Asbury  Brookover  an- 
swered that  the  deed  was  made  "In  conform- 
ity to  an  arrangement  made  some  four  years 
ago  with  said  Wilson"  and  that  on  the  2d 
day  of  June,  1867,  this  arrangement  was  car- 
ried out  by  Wilson  and  wife  conveying  to 
respondent  the  tract  of  102  acres  of  land 
and  respondent  executing  a  bond  binding 
himself  to  support  the  grantors  and  to  pay 
fifty  dollars  to  each  of  the  other  children 
of  the  grantors.  By  these  and  other  allega- 
tions in  the  answer  of  Asbury  Brookover,  it 
clearly  appears  that  he  relied  on  the  deed 
of  June  2,  1857,  claimed  thereunder,  and 
defended  the  same  against  the  attack  of 
Haught 

The  Haught  suit  was  delayed  by  the  Civil 
War,  though  in  1863  it  was  referred  to  a 
commissioner  "by  consent  of  the  parties," 
and  in  1864  the  order  of  reference  was  ex- 
ecuted and  a  report  filed.  Thereafter  no 
orders  or  decrees  were  entered  in  the  cause 
until  November,  1865,  when  on  motion  of 
naught,  the  plaintiff,  it  was  dismissed. 

On  September  20,  1865,  Asbury  Brookover 
and  wife  made  a  deed  to  George  P.  Wilson, 
with  covenants  of  general  warranty,  for  the 
102  acres,  therein  referring  to  the  land  as 
"being  the  same  land  conveyed  to  the  said 
grantors  by  George  P.  Wilson  by  deed  of 
record."  Here  it  seems  was  an  attempt  to 
put  the  title  back  In  Wilson,  though  the  in- 
terests of  the  remaindermen  created  by  the 
deed  of  June  2,  1857,  were  entirely  overlook- 
ed and  ignored.  At  this  time  Stephen  Brook- 
over, one  of  those  remaindermen,  was  dead. 
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and  his  estate  in  remainder  had  vested  by 
descent  in  plaintiff  Dorcas  A.  Lynch,  then 
an  Infant  George  Brookover,  another  of 
those  entitled  In  remainder,  was  living,  but 
was  under  the  age  of  21  years.  The  inter- 
ests in  remainder  of  the  other  two,  Rebecca 
and  Nancy,  had,  at  their  deaths  on  December 
16,  1862,  descended  to  their  father  Asbury 
Brookover.  It  is  well  to  observe  that  this 
deed  of  September  20,  1865,  did  not  revest 
title  in  Wilson  to  the  interest  in  remainder 
belonging  to  plaintiff  Dorcas  A.  Lynch  in 
the  right  of  her  deceased  father. 

On  the  next  day  after  the  making  of  this 
deed  of  September  20,  1865,  George  P.  Wil- 
son and  wife  made  a  deed  of  general  warran- 
ty to  James  S.  Walker  for  52  acres  of  the 
102  acre  tract,  in  consideration  of  thirteen 
hundred  dollars,  which  Walker  paid  to 
Haught  on  the  debt  sought  by  the  latter  as 
against  Wilson  in  the  suit  to  which  we  have 
referred.  It  was  this  payment  by  Walker 
and  an  additional  payment  by  Asbury  Brook- 
over  in  satisfaction  of  the  Haught  debt  that 
brought  about  the  dismissal  of  the  Haught 
suit.  And,  on  September  23,  1865,  Wilson 
and  wife,  in  consideration  that  they  be  sup- 
ported and  maintained  during  their  lives'  by 
Asbury  Brookover,  made  a  deed  of  general 
warranty  to  him  for  50  acres,  the  residue  of 
the  original  tract. 

Elver  since  the  date  of  the  deed  to  Walker, 
he  has  been  in  possession  of  the  52  acres, 
claiming  it  in  fee,  improving  it  as  his  own, 
and  making  conveyances  of  the  coal  and  oth- 
er rights  thereunto  appertaining.  And  from 
the  date  of  the  deed  to  Asbury  Brqpkover, 
he  was  in  possession  of  the  50  acres  as  though 
owning  it  in  fee,  purporting  to  convey  coal 
and  other  rights  in  relation  thereto,  until 
his  death  on  April  1,  1904.  He  left  a  wUl 
devising  the  50  acres  to  his  son  George  Brook- 
over, who  we  have  seen  was  given  a  remain- 
der by  the  deed  of  June  2,  1857,  and  to  Nor- 
man Brookover,  the  son  of  George. 

Dorcas  Brookover,  for  whose  life  the  life 
tenancy  by  the  deed  of  June  2,  1857,  was 
created,  died  August  27,  1905.  Soon  after 
her  death,  plaintiff  Dorcas  A.  Lynch  claimed 
the  right  of  entry  that  came  to  her  by  the 
determination  of  the  tenancy  for  the  life  of 
Dorcas  Brookover,  and  brought  this  suit  to 
assert  her  right  to  a  one-fourth  interest  in 
the  land. 

That  the  deed  of  June  2,  1857,  vested  in 
Stephen  Brookover,  the  ancestor  of  plaintiff 
Dorcas  A.  Lynch,  an  estate  in  remainder  for 
an  undivided  one-fourth  interest  in  the  102 
acres  is  clear.  That  right  of  entry  would 
come  to  her  in  the  right  of  her  deceased 
father  at  the  death  of  Dorcas  Brookover  Is 
equally  clear.  Therefore,  if  the  deed  of  June 
2,  1857,  is  to  be  considered  at  all  effective, 
it  does  not  require  discussion  or  the  exposi- 
tion of  legal  principles,  to  prove  that  plain- 
tilTs  suit  is  well  grounded. 

Defendants  Walker  and  the  devisees  of 


Asbury  Brookover,  in  their  answers,  proofs, 
and  arguments  on  the  one  hand  assert  that 
the  deed  which  gave  the  remainder  to  Ste- 
phen Brookover  was  annulled  and  considered 
for  naught  by  the  parties  thereto;  that  Ste- 
phen Brookover  before  his  death,  being  of 
age,  consented  that  the  land  might  go  by 
the  deeds  of  Wilson  and  wife  made  in  Sep-^ 
tember,  1865,  to  Walker  for  money  with 
which  to  pay  the  Haught  debt,  and  to  As- 
bury Brookover  for  support  of  the  old  peo- 
ple, the  Wilsons;  while  on  the  other  hand 
defendants  maintain  that  the  deed  of  June 
2,  1857,  was  never  accepted  by  Asbury  and 
Dorcas  Brookover  on  behalf  of  themselves 
and  their  children  to  whom  It  was  made,  so 
that  title  never  went  out  of  Wilson  by  it 
Latterly  in  the  cause,  defendants  seek  to  rely 
on  an  executory  contract  made  by  George  P. 
Wilson  to  Asbury  Brookover  and  William 
H.  Wilson,  jointly,  in  May,  1856,  contracting 
to  them  all  the  lands  that  George  P.  Wilson 
then  owned  in  consideration  of  the  support 
of  himself  and  wife  for  life  and  the  payment 
of  fifty  dollars  each  to  certain  of  his  chil- 
dren. 

[1]  When  title  to  land  once  vests  by  a 
deed  it  can  not  be  revested  in  the  grantors 
by  the  parties  merely  considering  the  deed 
for  naught  This  proposition  is  too  well 
known  to  demand  discussion.  The  deed 
vesting  a  remainder  in  Stephen  Brookover 
could  not  be  annulled  in  that  way.  The 
claim  that  Stephen  Brookover  parted  with 
title  by  verbal  consent  is  equally  untenable. 
If  Stephen  'Rrookover,  before  his  death  in 
1864,  did  verbally  consent  to  an  arrangement 
whereby  Walker  and  Asbury  Brookover  were 
to  take  over  the  102  acres  by  such  deeds  as 
were  made  to  them  in  September,  1865,  so 
that  money  might  be  raised  to  pay  the 
Haught  debt  and  provision  be  made  for  the 
support  and  maintenance  of  the  old  people, 
his  verbal  consent  could  not  divest  him  of 
the  title  which  he  held  by  the  deed  of  June 
2,  1857.  ''Vested  title  cannot  be  devested  by 
mere  vei:l>al  disclaimer."  dark  v.  Beard, 
69  W.  Va.  313,  71  S.  Bi.  188.  There  Is,  how- 
ever, no  convincing  proof  in  the  case  that 
Stephen  Brookover  ever  even  verbally  con- 
sented to  part  with  his  title. 

[2]  The  evidence  in  this  cause  does  not 
by  any  means  show  that  the  deed  of  June  2, 
1857,  was  not  accepted.  Indeed  the  proof 
conclusively  shows  that  it  was  accepted  by 
Asbury  and  'I>orcas  Brookover  on  behalf  of 
themselves  and  their  diildren,  grantees 
therein.  The  deed  was  recorded  on  the  5th 
day  of  June,  1857.  It  Is  not  shown  to  liave 
been  recorded  without  delivery  to  and  ac- 
ceptance by  the  grantees.  Naturally  it  would 
have  been  filed  by  them  for  record.  Must  it 
not  be  presumed  that  it  was,  since  nothing 
to  the  contrary  is  shown?  Of  coarse  deliv- 
ery alone  is  not  necessarily  an  acceptance. 
But  the  case  before  us  goes  further.  It  is 
proved  by  the  official  marginal  notes  on  the 
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deed  book  at  the  page  where  the  deed  of 
June  2,  1857,  was  recorded,  that  the  deed 
was  returned  to  the  "grantee"  by  the  record- 
ing officer  on  April  9,  1S58.  Must  It  not  in 
reason  b&  presumed  that  this  "grantee"  was 
Asbury  Brookoyer,  acting  for  himself  and 
the  other  grantees  In  the  deed?  He  took 
the  deed  from  the  office,  as  Is  customary. 
*Such  act  surely  expresses  acceptance  where 
the  contrary  Is  not  shown.  Moreover,  in  the 
early  part  of  1860,  he  recognized  and  relied 
on  this  deed  in  his  answer  in  the  Haught 
suit.  He  claimed  under  it  there  unequivocal- 
ly. He  stood  on  it  as  a  valid,  binding  deed, 
in  resistance  to  Haught's  effort  to  set  it 
aside.  Again,  in  the  deed  by  which  he  and 
his  wife  reconveyed  to  Wilson  on  September 
20,  1865,  they  referred  to  the  deed  of  June 
2,  1857,  as  the  source  of  the  title  they  were 
reconveylng.  It  does  not  appear  that  Wilson 
had  ever  theretofore  made  any  other  deed  to 
them  to  which  the  reference  could  have  had 
relation.  It  seems  certain  that  the  parties 
to  the  deed  of  June  2,  1857,  gave  it  credence 
as  a  binding,  delivered,  and  accepted  instru- 
ment Stronger  evidence  of  the  acceptance 
of  the  deed,  right  at  the  time  of  its  execu- 
tion, lies  in  the  fact  that  Asbury  Brookover 
executed  the  bond  which  was  itself  the  con- 
sideration of  the  deed.  That  this  bond  was 
executed  and  delivered  to  Wilson  is  beyond 
peradventure.  He  filed  it  with  his  answer 
in  the  Haught  suit,  relying  upon  it  and  the 
deed  made  in  connection  therewith,  as  ex- 
ecuted and  accepted  binding  contracts.  The 
bond  recites  the  existence  of  the  deed; 
Would  Brookover  have  signed  the  bond  if 
the  deed  had  not  been  accepted? 

It  is  said  that  Asbury  and  Dorcas  Brook- 
over never  took  possession  as  life  tenants 
under  the  deed  of  June  2,  1857.  How  can 
this  rightly  be  said  when,  at  the  time  of  the 
execution  of  the  deed,  they  were  on  the  land 
with  Wilson  and  wife  and  ever  after  re- 
mained there?  Were  Brookover  and  wife 
not  in  possession  under  the  deed  after  it  was 
accepted?  Most  certainly  it  has  not  been 
shown  that  they  did  not  remain  on  the  land 
by  virtue  of  the  deed. 

It  is  further  argued  that  Asbury  Brook- 
over and  wife  evidently  understood  the  deed 
of  June  2,  1857,  to  give  them  an  estate  in 
fee  simple,  and  that  Asbury  Brookover  so 
understood  it  when  he  filed  his  answer  in 
the  Haught  suit.  How  does  this  appear? 
It  is  not  proved  so  as  to  overcome  the  plain 
significance  of  that  deed.  Besides,  it  is 
plainly  shown  that  Asbury  Brookover  knew 
at  the  time  of  the  execution  of  the  deed  that 
it  vested  only  a  life  estate  in  him  and  his  wife. 
The  bond  which  he  signed  and  sealed  in  con- 
nection with  that  deed  so  recites.  Can  we 
at  this  late  date  say  that  he  unwittingly  ac- 
cepted the  deed,  believing  that  it  gave  no 
estate  in  remainder,  when  he  recites  in  the 
bond  knowledge  that  it  did?  There  is  ab- 
solutely no  proof  in  the  case,  that  Asbury 


and  Dorcas  Brookover  unwittingly  accepted 
the  deed  giving  an  estate  in  remainder  to 
their  children,  or  that  they  would  not  have 
accepted  It  if  they  had  known  that  the  deed 
had  the  effect  that  it  has  on  its  face.  On  the 
other  hand,  it  appears  that  they  did  accept 
it,  and  did  know  or  were  bound  to  know 
that  it  gave  them  only  an  estate  for  life  with 
remainder  to  their  children.  They  were  par- 
ties to  the  Haught  suit  In  that  suit  the 
character  and  effect  of  the  deed  was  fnlly 
and  correctly  pleaded  by  the  plaintiff  there- 
in. If  they  did  not  know  the  meaning  of  the 
deed  before  they  were  brought  Into  the 
Haught  suit,  they  were  then  put  on  notice 
of  the  interests  in  remainder.  Nevertheless 
Asbury  Brookover  sought  to  rely  on  the  deed 
vesting  those  interests  as  a  defense  to  the 
Haught  suit  Certain  it  is  that  neither 
Asbury  nor  Dorcas  Brookover,  when  the 
Haught  suit  in  which  they  were  summoned 
told  them  the  character  and  effect  of  the 
deed,  renounced  the  deed,  but  long  after- 
wards relied  on  it  as  their  source  of  title 
in  reconveylng  to  Wilson,  as  we  have  shown. 

All  these  facts  and  circumstances  binding 
Asbury  and  Dorcas  Brookover  to  a  full 
knowledge,  recognition  and  acceptance  of 
the  deed  can  not  be  overcome  by  testimony 
of  indefinite  declarations  on  the  part  of 
Asbury  Brookover,  purporting  to  have  been 
made  years  ago,  about  the  time  tha't  he  and 
his  wife  were  reconveylng?  back  to  Wilson, 
to  the  effect  that  he  had  not  accepted  the 
deed,  or  proof  of  declarations  by  Dorcas  in 
her  old  days  that  she  had  no  interest  in  the 
land.  Whatever  they  may  have  said  can 
not  overcome  the  force  of  the  deed  of  June 
2,  1857,  and  the  facts  and  circumstances 
which  are  disclosed  in  relation  to  their  rec- 
ognition and  acceptance  thereof.  Title  hav- 
ing vested  by  the  making,  delivery,  and  ac- 
ceptance of  that  deed,  they  could  not  dis- 
claim the  title  by  a  change  of  mind  incon- 
sistent with  that  making,  delivery,  and  ac- 
ceptance. Nor  could  they  disclaim  title  by 
parol  declarations  to  the  effect  virtually  that 
they  did  not  consider  their  acts  binding  as 
an  acceptance  of  the  deed  and  a  reliance  on 
it  They  could  not  revest  title  in  Wilson  by 
simply  ignoring  the  deed  under  which  they 
held  from  1857  to  1865.  They  seemed  to  un- 
derstand that  they  could  not,  for  they  made 
a  deed  back  to  him,  referring  to  the  fact 
that  they  held  the  land  by  reason  of  the  deed 
of  June  2,  1857. 

From  what  we  have  noticed,  it  appears 
to  be  undeniably  proved  that  Asbury  and 
Dorcas  Brookover  accepted  the  deed,  so  that 
it  vested  title  in  them  for  the  life  of  Dor- 
cas with  remainder  to  their  children.  What 
they  did  in  relation  to  the  deed  charges  them 
with  its  acceptance.  "There  may  be  an  ac- 
ceptance by  the  retention  of  the  deed  by  the 
grantee;  by  an  assertion  of  title  by  him; 
by  his  conveyance  of  the  property ;  by  acts 
of   ownership   generally  in   respect   to   the 
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property ;  or  by  bringing  a  suit  on  the  deed." 
13  Cyc.  571. 

[3]  The  doctrine  of  ouster  and  of  the 
statute  of  limitations  relied  on  by  defend- 
ants can  not  apply.  Though,  at  the  time  of 
the  reconveyance  by  Asbury  and  Dorcas 
Brookover  to  Wilson,  Asbury,  by  the  death 
of  the  two  children  who  were  vested  in 
remainder,  had  become  a  co-tenant  in  re- 
mainder with  plaintiff  Dorcas  A.  Lynch, 
and  though  the  deed  in  reconveyance  pur- 
ported to  convey 'in  fee  simple,  this  could 
not  operate  as  an  ouster  of  plaintiff,  for  she 
had  no  right  of  entry  until  the  ending  of  the 
life  estate  by  the  death  of  Dorcas  Brook- 
over  in  August,  1905.  The  statute  could 
not  run  against  her  until  that  time.  She 
brought  her  suit  for  entry  by  a  partition 
soon  thereafter.  We  need  not  elaborate  on 
principles  applicable  here.  Cecil  v.  Clark, 
44  W.  Ta.  659,  30  S.  E.  216,  and  other  cases. 
E\irt  her  more,  Asbury  Brookover,  by  the 
death  of  the  two  children,  was  only  a  co- 
tenant  with  plaintiff  in  remainder.  All  on 
this  score  that  the  deed  re-conveying  to 
Wilson  carried  from  Asbury  Brookover  was 
a  right  of  entry  as  a  co-tenant  in  fee  simple 
at  the  death  of  Dorcas,  for  whose  life  the 
life  tenancy  prevailed.  So  Wilson,  when  he 
conveyed  in  September,  1865,  to  Walker  and 
Asbury  Brookover,  cqnveyed  only  that  which 
he  had  gotten  back  by  the  deed  from  As- 
bury and  Dorcas  Brookover  to  him — a  life 
estate  in  Asbury  and  Dorcas  for  the  life 
of  the  latter,  with  right  of  entry  when  the 
life  estate  ended  by  plaintiff  Dorcas  A. 
Lynch  in  the  right  of  her  father  Stephen 
Brookover,  by  George  Brookover  in  his  own 
right,  and  by  Asbury  Brookover  in  the 
right  of  his  two  deceased  children. 

[4]  Plaintiff  Dorcas  A.  Lynch,  now  that 
the  estate  for  the  life  of  Dorcas  Brook- 
over has  ended,  is  an  owner  of  an  undivid- 
ed one-fourth  interest  in  the  land  granted 
by  the  deed  of  June  2,  1857.  Until  the 
death  of  Dorcas  Brookover,  James  S,  Walk- 
er and  Asbury  Brookover  were  in  fact  only 
holding  estates  for  her  life,  subject  to  the 
entry  of  those  entitled  In  remainder  at  her 
death.  The  possession  of  Walker  and  of 
Asbury  Brookover  for  so  long  a  time,  there- 
fore, can  not  be  considered  inconsistent 
with  or  adverse  to  the  rights  of  the  remain- 
dermen. That  possession  and  the  payment 
of  taxes  by  them  has  been  entirely  con- 
sfstent  with  and  conformable  to  plaintiff's 
rights,  as  one  entitled  in  remainder.  "The 
possession  of  the  life  tenant,  and  of  those 
claiming  under  him  or  subject  to  hig  con- 
trol, is  not  adverse  to  those  entitled  In  re- 
mainder." Austin  V.  Brown,  37  W.  Va.  634, 
17  S.  B.  207. 

[6]  All  that  which  Is  submitted  in  rela- 
tion to  Asbury  Brookover  having  held  until 
the  deeds  of  September,  1865,  under  the  ex- 
ecutory contract  of  May  16,  1856,  is  com- 


pletely answered  by  the  decisive  proof  that 
he  was  holding  and  claiming  during  those 
years  under  the  deed  of  June  2,  1857.  A 
valid  reason  against  a  claim  under  this  ex- 
ecutory contract,  if  it  were  not  shown  that 
it  was  superseded  in  any  event  by  the  last 
named  deed,  Is  that  there  is  no  evidence  of 
a  delivery  of  the  contract  to  Asbury  Brook- 
over and  William  H.  Wilson  to  whom  it  was 
made.  The  evidence  Is  against  the  fact  of 
such  delivery.  It  was  found  among  the 
papers  of  George  P.  Wilson,  the  maker  of 
the  contract,  as  though  it  had  never  been 
delivered  or  put  into  use.  If  Asbury  Brook- 
over was  professing  to  hold  under  this  exec- 
utory contract  from  1856  to  1865,  why  did 
he  not  rely  on  it  when  he  answered  the 
Haught  suit  within  the  interim  between 
those  years  instead  of  relying  on  the  deed 
of  June  2,  1857?  If  he  was  holding  under 
it,  why  did  he,  in  1857,  sign  the  bond  for 
support  and  maintenance  which  recognized 
that  he  had  taken  a  deed  from  Wilson  that 
gave  him  and  his  wife  only  a  life  estate 
with   remainder    to    their    children? 

Since  right  of  entry  has  come  to  plaintiff, 
and  she  has  sued  before  that  right  of  entry 
has  become  barred,  she  may  have  the  par- 
tition which  she  demands.  She  may  fur- 
ther have  her  title  freed  from  illegal  clouds 
thereon  arising  by  an  ignoring  of  her  rights 
which  were  clearly  shown  of  record.  Moore 
V.  Harper,  27  W.  Va.  362,  syl.  2. 

The  decree  must  be  reversed  and  the  cause 
remanded  to  the  circuit  court  for  relief  to 
be  given  plaintiff  by  proper  orders,  proceed- 
ings, and  decrees.  It  is  perhaps  needless 
to  say  that  in  the  making  of  a  partition  of 
the  land,  the  circuit  court  should  take  into 
consideration  rights  and  equities  that  may 
be  apparent  In  favor  of  Walker  in  relation 
to  a  proper  laying  off  of  the  respective  in- 
terests in  the  land. 


(7S  W.  Va.  20S) 

KUNST  et  al.  v.  MABIB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  18,  1913.) 

(8yllahu&  hy  the  Court.) 

1.  Injunction    (%    62*)— CurtiNa    Timbi»— 
Solvency  op  Trespasser. 

Equity  has  jurisdiction  at  the  suit  of  a 
landowner  to  enjoin  cutting  of  timber,  regard- 
less of  the  solvency  or  insolvency  of  the  tres- 
passer. 

[Ed.  Note.— For  other  cases,  see  Injonction, 
Cent  Dig.  §  105 ;  Dec  Dig.  §  52.*] 

2.  Logs  and  IiOgqinq  (§  3*)— -Abandonmbnt 
BY  PuRCHASEB— Reversion  of  Title. 

The  purchaser  of  standing  timber,  with 
right  of  removal  for  a  limited  time,  may  aban- 
don his  right  before  the  expiration  of  the  time 
agreed  upon  for  removal,  in  which  case  the  ti- 
tle to  the  uncut  timber  reverts  to  the  land- 
owner. 

[Ed.   Note. — For  other  cases,   see   Logs  and 
Logging,  Cent  Dig.  §§  6-12 ;   Dec.  Dig.  §  3.*1 
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3.  Loos  AHD  LOGGINQ  (I  3*)— "ABANDON- 
MENT" BY  PUBCHASERr— WHAT   CONSTITUTEa. 

Abandonment  is  largely  a  matter  of  inten- 
tion, and  intention  is  generally  proven  by  visi- 
ble acts  and  conduct.  Actual  surrender  of  a 
chattel  right,  coupled  with  an  intention  to 
abandon  it,  constitutes  legal  abandonment. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  6-12;    Dec.  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13 ;   vol.  8,  p.  7559.] 

4.  Logs  and  Logging  (§  3*)--Abandonment 
BY  Purchaser— What  Constitutes— Evi- 
dence. 

Certain  factsr  and  circumstances  stated  in 
the  opinion  held  sufficient  to  prove  abandon- 
ment of  the  right  to  cut  and  remove  timber  be- 
fore the  expiration  of  the  time  allowed  by  the 
contract  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  6-12 ;    Dec.  Dig.  §  3.*] 

{Additional  SyUahuM  hy  Editorial  Staff.) 

6.  Logs  and  Logging  <S  3*)— Cutting  Tim- 
ber —  Abandonment  —  Reacquirement  of 
Title. 

Wliere  title  to  timber  purchased  is  lost  by 
abandonment,  it  cannot  be  reacquired  by  pay- 
ment of  delinquent  taxes,  and  having  the  land 
re-entered  on  the  land  books. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;    Dec.  Dig.  §  3.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Suit  by  Hattle  A.  Kunst  and  others  against 
Nancy  A.  Mable  and  husband  to  enjoin  the 
cutting  of  timber.  From  decree  for  defend- 
ants, plaintiffs  appeal.  Reversed  and  ren- 
dered. 

D.  H.  Hill  Arnold  and  W.  B.  Maxwell,  both 
of  Elkins,  for  appellants.  Samuel  V.  Woods, 
of  Phllippi,  for  appellees. 

WILLIAMS,  J.  This  suit  was  brought 
by  Hattle  A.  Eunst  and  a  number  of  others 
against  Nancy  A.  Mabie  and  W.  H.  Mabie, 
her  husband,  to  enjoin  the  cutting  of  timber 
claimed  by  defendants,  mediately,  by  con- 
veyances from  plaintiffs,  on  about  6,000  acres 
of  land  in  Randolph  county.  The  judge  in 
.  vacation  granted  a  temporary  Injunction, 
but  on  final  hearing  on  the  23d  of  May,  1911, 
the  circuit  court  of  Randolph  county  dissolv- 
ed the  Injunction  and  dismissed  the  bin,  and 
plaintiffs  obtained  this  appeal.  Defendants 
claim  title  to  the  timber  and  the  right  to  cut 
and  remove  it  by  virtue  of  a  sale  made  by 
plaintiffs  to  W.  H.  Mabie,  John  G.  Stephen- 
son, and  Alexander  McClure,  in  the  year 
1895.  Plaintiffs  admit  said  sale,  but  contend 
that  Mabie,  McClure,  and  Stephenson,  and 
those  claiming  under  them,  have  long  since 
cut  over  the  land  and  abandoned  any  timber 
that  was  then  left  standing,  and  that  defend- 
ants have  no  right  to  make  a  second  cutting 
under  a  pretended  purchase  from  the  original 
vendees  of  the  timber.  They  aver  that  de- 
fendants are  now  proceeding  to  cut  a  new 
growth  of  timber  from  the  land. 

In  1895  plaintiffs  sold  and  conveyed  to  the 
aforesaid  Mabie,  McClure,  and  Stephenson 


all  the  timber  above  the  size  of  10  incbes  in 
diameter  at  the  stump,  on  a  number  of  ad- 
jacent tracts  of  land,  aggregating  over  6,000 
acres,  situate  on  the  waters  of  Roaring  creek 
and  the  tributaries  of  Middle  Fork  river,  in 
Randolph  county,  giving  them  25  years  with- 
in which  to  cut  and  remove  It     The  pur- 
chase price  was  about  $77,000,  the  last  in- 
stallment of  which  was  payable   the    11th 
September,  1899.    The  cutting  was  to  com- 
mence not  later  than  3  years  from  the  date 
of  the  sale,  and  the  timber^was  to  be  removed 
with  reasonable  diligence,  but  in  no  event 
was  the  time  for  removal  to  extend  beyond 
25  years.     When  boundaries  of  500  acres 
were  cut  over,  possession  of  them  was  to  be 
surrendered  to  the  grantors,  and  thereafter 
the  purchasers  had  the  right  of  way   over 
such  boundaries  for  the  purpose  only  of  re- 
moving timber  from  other  portions  of   the 
land.    The  purchasers  were  to  pay  one-fourth 
of  the  taxes  assessed  on  the  land  from,  and 
Including,   the  year   1895,  during  the   time 
they  should  be  engaged  in  removing  the  tim- 
ber, unless  the  whole  of  the  taxes  exceeded 
$800  in  any  year.  In  which  event  they  were 
to  pay  only  $200.    As  fast  as  the  timber  was 
cut  and  removed  from  parcels  of  500  acres, 
and  possession   thereof   delivered   to   plain- 
tiffs, the  purchasers  were  to  be  relieved  from 
the  payment  of  their  part  of  the  taxes  in  the 
ratio  that  the  quantity  of  land  cut  over  bore 
to  the   whole   boundary.     When   lumbering 
operations  commenced  on  any  particular  part 
of  the  boundary,  the  purchasers  were  bound 
npt  to  "abandon  nor  suspend  for  any  unrea- 
sonable length  of  time  the  cutting  and  re- 
moving of  timber  thereat  until  all  they  are 
entitled  to  remove  therefrom  in  that  vicinity 
shall  be  taken  so  far  as  practicable,  until 
the  timber  on  a  boundary  of  at  least  five  hun- 
dred acres  shall  be  cut  and  removed,  and  the 
land  abandoned  as  hereinbefore  stated.'* 

Before  lumbering  operations  commenced, 
Mabie,  McClure,  and  Stephenson  obtained  a 
charter  and  formed  a  corporation,  the  stock- 
holders in  which  were  themselves  and  other 
members  of  their  families.  On  the  16th  of 
August,  1897,  they  sold  to  the  corporation 
so  much  of  the  timber  as  it  could  cut  and 
manufacture  into  lumber  within  six  months, 
but  not  to  exceed  6,000,000  feet,  board  meas- 
ure. By  the  terms  of  that  sale  the  cutting 
was  to  commence  on  Roaring  creek,  where 
said  corporation  was  then  building  its  rail- 
road, and  the  company  was  bound  by  its  con- 
tract of  purchase  to  cut  the  timber  ^'dean 
down  to  ten  Inches  in  diameter  at  the  butt 
and  running  well  into  the  tops,  and  extend- 
ing back  to  cover  and  include  the  hollows 
and  gullies  leading  into  Roaring  creek,  and 
so  as  to  include  all  timber  the  natural  out- 
let of  which  is  the  Roaring  creek  valley.** 
It  was  also  required  to  cut  and  remove  the 
timber  *'in  a  compact  and  contiguous  body." 
Payment  was  to  be  made  by  the  thousand 
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feet,  scale  measure,  as  follows,  tIz.:  $1.60 
per  M.  for  chestnut  and  maple;  |4  per  M. 
for  all  kinds  of  oak,  poplar,  and  all  other 
liardwoods  except  chestnut  and  maple;  oak 
cross-ties  10  cents  each  and  all  other  kinds 
8  cents  each.  AU  such  rights  as  were  given 
to  Mabie,  McClure,  and  Stephenson  by  their 
vendors,  for  the  purpose  of  operating  on  the 
land,  were  granted  by  them  to  the  company. 
Gutting  was  to  begin  not  later  than  the  1st 
of  November,  1807.  This  contract  was  ex- 
tended a  number  of  times  by  mutual  consent 
until  May  2,  1901,  when  a  new  sale  was 
made  to  the  company  of  "all  of  the  timber" 
on  the  GofF  and  Arnold  tracts  of  land.  By 
this  sale  there  was  transferred  to  the  com- 
pany all  the  rights  whicl^  had  been  granted 
to  Mabie,  McGlure,  and  Stephenson  by  these 
plaintiffs.  It  was  to  pay  for  the  timber  by 
scale  measure,  as  follows,  viz.:  $3  per  M. 
for  poplar,  white  oak,  and  chestnut  oak; 
$1  per  M.  for  all  chestnut,  hemlock,  birch, 
beech,  and  maple;  and  5  cents  apiece  for 
oak  cross-ties;  and  3  cents  apiece  for  all 
chestnut  ties.  The  company  y[&b  bound  to 
begin  cutting  within  80  days  from  May  2, 
1901,  and  to  cut  and  remove  the  timber  at 
the  rate  of  not  less  than  3,000,000  feet  per 
year,  and  to  cut  and  remove  all  of  it  within 
five  years  from  that  date. 

William  Whltmer  &  Sons,  a  West  Virginia 
corporation  residing  in  Philadelphia,  and  W. 
H.  Mabie,  acquired  nearly  all  the  capital 
stock  of  the  McClure-Mabie  Lumber  Com 
pany,  eadi  owning  about  one-half.  .Robert  P. 
Whltmer  was  president,  Martin  Lane  treas- 
urer, and  W.  H.  Mabie  general  manager  of 
the  company;  Mabie  managing  the  lumber- 
ing operations  in  Randolph  county  and  Whlt- 
mer and  Lane  having  charge  of  the  sales 
department  in  Philadelphia. 

The  cutting  began  late  in  1897,  or  early  in 
1898,  and  continued,  except  for  a  short  peri- 
od in  1808  when  the  company  had  the  mis- 
fortune to  lose  one  of  its  mills  by  fire,  under 
the  various  contracts,  until  1904.  The  Mc- 
Clure-Mabie Lumber  Company  had  leased 
ground  adjacent  to  the  timber  territory,  and 
had  built  and  operated  two  or  three  saw- 
mills, one  of  which  had  a  capacity  for  saw- 
ing 60,000  feet  of  lumber  per  day;  it  had 
built  railroads  up  the  streams  into  the  tim- 
ber, and  before  Its  business  was  wound  up 
by  suit,  as  hereinafter  explained,  it  had  cut 
over  all  the  land,  except  a  strip  along  the 
western  boundary  line,  variously  estimated 
to  contain  from  300  to  600  acres,  title  to 
which  appears  to  have  been  in  litigation  be- 
tween these  plaintiffs  and  an  adjoining  land- 
owner. In  1904  W.  H.  Mabie'  brought  a  suit 
in  the  circuit  court  of  Randolph  county 
against  the  McGlure-Mabie  Lumber  Company 
and  R  F.  Whltmer,  president,  and  Martin 
Lane,  treasurer,  for  the  purpose  of  winding 
up  the  affairs  of  the  corporation.  All  the 
property  of  the  McClure-Mabie  Lumber  Com- 
pany, including  its  milling  plant,  buildings 


upon  the  leased  premises,  steel  rails,  loco- 
motives, engines,  and  cars,  and  all  tools  and 
appliances  used  by  it  in  its  lumbering  busi- 
ness, were  sold  pursuant  to  decree  in  that 
cause.  But  no  timber  on  the  Goff  and  Ar- 
nold lands  was  sold. 

Claiming  that  the  timber  had  not  been  cut 
dean  from  any  portion  of  the  large  bound- 
ary of  land,  but  that  only  the  best  and  most 
valuable  part  of  it  above  10  Inches  in  di- 
ameter had  been  cut,  and  claiming  that  all 
the  timber  remaining  upon  the  land  above 
that  size  still  belonged  to  himself  and  to  his 
two  original  joint  purchasers,  W.  H.  Mabie 
purchased  for  his  wife,  Nancy  A.  Mabie,  from 
Alexander  McClure  and  EMzabeth  T.  Stephen- 
son, the  widow  and  devisee  of  John  G.  Ste- 
phenson, deceased,  their  respective  interests 
in  it  Their  deed  to  her,  made  January  8, 
1906,  recites,  the  consideration  to  be  $1,200, 
and  that  it  is  to  be  paid  as  follows:  $60  on 
the  1st  day  of  the  month  following  the  month 
in  which  the  grantee  shall  begin  to  cut  the 
timber;  $50  on  the  1st  day  of  the  next  fol- 
lowing month;  and  $100  per  month  there- 
after, until  the  whole  $1,200  is  paid.  It  also 
recites  that  most  of  the  timber  had  been  cut 
and  removed  by  the  McClure-Mabie  Lumber 
Company,  but  that  owing  to  a  dispute  over 
the  boundary  line  between  Kunst,  Arnold,  and 
others,  and  the  adjoining  landowner,  along 
what  is  known  as  the  Laldley  line,  no  timber 
had  been  cut  on  the  disputed  boundary,  con- 
taining between  400  and  500  acres.  Recit- 
ing that  the  disputed  boimdary  was  in  liti- 
gation, the  deed  provided  that,  if  the  litiga- 
tion resulted  In  the  loss  of  the  timber,  Nan- 
cy A.  Mabie  was  to  have  an  abatement  of 
$1,150  from  Uie  purchase  price.  Or,  in  other 
words,  she  was  then  to  pay  only  $50  for 
two-thirds  of  the  balance  of  the  timber  on 
the  6,000  acres  boundary.  W.  H.  Mabie 
claims  to  own  the  other  undivided  third'^in- 
der  the  original  purchase  from  plaintiffs. 
And,  under  the  claim  that  the  timber  had  not 
been  cut  on  any  portion  of  the  land,  as  close- 
ly as  the  purchasers  had  the  right  to  cut  It, 
and  that  the  26  years  within  which  they 
had  a  right  to  cut  and  remove  it  has  not 
expired,  defendants  began  to  rebuild  rail- 
roads on  the  land,  and  to  recut  the  timber; 
and  plaintiffs  seek,  by  this  suit,  to  enjoin 
them. 

The  bill  does  not  seek  to  restrain  the  cut- 
ting of  timber  on  that  portion  of  the  bound- 
ary, known  as  the  disputed  strip,  and  on 
which  no  cutting  has  been  done ;  defendants' 
right  to  the  timber  on  it  is  admitted.  Plain- 
tiffs are  seeking  to  prevent  any  further  cat-^ 
ting  only  upon  land  heretofore  cut  oyer.  All 
the  land,  except  the  disputed  strip,  was  cut 
over  by  the  McClure-Mabie  Lumber  Com- 
pany prior  to  the  summer  of  1904,  but  it 
clearly  appears  that  there  is  yet  a  good  deal 
of  standing  timber  on  the  land,  that  was 
above  10  Inches  in  size  at  the  time  the  cut- 
ting was  done.    The  quantity  of  each  tim- 
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ber  is  yarlously  estimated  by  different  wit- 
nesses. 

[1]  That  equity  has  Jurisdiction  at  the  suit 
of  a  landowner  to  enjoin  the  cutting  of 
timber  without  regard  to  the  solvency  or 
insolvency  of  the  trespasser  is  settled  by  re- 
cent decisions  of  this  court.  Pardee  v.  Lum- 
ber Co.,  70  W.  Va.  68,  73  S.  E.  82;  Metal- 
lurgical Co.  V.  Montgomery,  70  W.  Va,  754, 
74  S.  E.  994. 

The  real  question  in  the  case  is.  Was  there 
an  abandonment  of  the  right  to  enter  upon 
the  land  and  again  cut  over  it?  Defendants 
contend  that  at  the  time  the  first  cutting 
was  done  the  condition  of  the  market  was 
such  that  the  smaller  sizes  and  inferior 
grades  o^  timber  would  not  pay  the  expense 
of  cutting  and  manufacturing,  and,  for  that 
reason,  it  was  purposely  left  until  some  fu- 
ture time  when  the  condition  of  the  market 
would  be  better.  They  contend  that  the  mar- 
ket has  very  much  Improved,  and  that  there 
is  now  a  demand  for  all  kinds,  grades,  and 
sizes  of  timber,  and  that  they  never  aban- 
doned the  right  to  make  a  second  cutting. 

[2]  The  purchase  of  the  timber,  with  right 
to  cut  and  remove  it  in  a  limited  time,  cre- 
ates a  chattel  real ;  it  is  not  a  corporeal  here- 
ditament, and  may  therefore  be  lost  to  the 
owner  by  abandonment,  like  a  lease  for  a 
term  of  years. 

[3]  Legal  abandonment  is  largely  a  matter 
of  intention.  But  intention  is  generally 
proved  by  subsequent  acts.  The  purpose  is 
generally  conceived  before  the  act  is  per- 
formed, and  is  seldom  declared  in  advance 
of  it  Hence  the  intentions  of  men  generally 
have  to  be  determined  by  their  acts.  In- 
tention to  abandon,  coupled  with  a  surrender 
of  possession,  or  what  is  equivalent  there- 
to, constitutes  legal  abandonment  Smith  v. 
Root,  66  W.  Va.  634,  66  S.  E5.  1005,  30  L.  R. 
A.  (N.  S.)  176;  Garrett  v.  Oil  Co.,  66  W. 
Va.  587,  66  S.  B.  741 ;  Harris  v.  Michael,  70 
W.  Va.  356,  73  S.  B.  934. 

[4]  By  their  deed  of  May  2,  1901,  Mc- 
dure,  Mabie,  and  Stephenson  sold  and  con- 
veyed to  the  McClure-Mabie  Lumber  Compa- 
ny all  the  timber  on  the  Goff-Amold  lands, 
and  bound  it  to  cut  and  remove  it  within 
five  years  from  that  date,  and  they  trans- 
ferred to  it  all  the  timber  and  lumbering 
rights  which  they  had  acquired  from  these 
plaintiffs;  and,  if  it  cut  over  the  land  and 
abandoned  part  of  the  timber  as  worthless, 
it  reverted  to  plaintiffs,  and  neither  McClure, 
Mabie,  and  Stephenson,  nor  their  subsequent 
grantees,  have  the  right  to  re-enter  upon  the 
land  for  the  purpose  of  making  a  second 
cutting. 

We  think  it  is  clearly  established  by  a 
number  of  facts  and  circumstances  in  the 
case  that  the  McClure-Mabie  Lumber  Com- 
pany did  actually  abandon  all  the  timber 
which  was  left  standing  on  the  land  over 
which  it  had  cut  prior  to  the  summer  of 
1904.    The  bill  filed  by  Mr.  Mabie,  as  one  of 


the  stockholders,  and  general  manager,  of 
the  company,  averred  that  it  bad  *'cat  out 
its  timber  and  finished  its  work,  (had)  shut 
down  its  mills,  discharged  nearly  all  of  its 
employes,  and  ceased  to  carry  on  its  opera- 
tions,*' and  this  averment  was  expressly  ad- 
mitted by  it  in  its  answer.  Its  business  was 
wound  up  and  all  its  property  sold  by  decree 
of  the  court  That  clearly  proves  an  aban- 
donment by  the  corporation  of  any  timber 
that  might  then  have  been  remaining  upon 
the  land.  The  following  facts  and  dream- 
stances,  moreover,  show  that  Mabie,  Mc- 
Clure, and  Stephenson  also  understood,  and 
acquiesced  in,  the  abandonment  of  all  uncut 
timber  on  bodies  of  land  which  had  been 
cut  over.  On  March  29,  1904,  application 
was  made  on  their  behalf  to  the  county 
court  to  be  relieved  from  the  taxes  assessed 
on  three  tracts,  1,318  acres,  240  acres,  and 
250  acres  in  Roaring  creek  district,  for  tlie 
year  1903,  and  the  relief  was  granted.  The 
order  exonerating  them  from  the  payment  of 
the  taxes  recites  that  evidence  had  been  ad- 
duced to  satisfy  the  court  that  the  appli- 
cants were  not  then  the  owners  of  the  tim- 
ber, that  it  had  been  cut  and  removed  prior 
to  April  1,  1903.  It  appears  from  the  testi- 
mony of  Mr.  Bowers,  the  attorney  who  pre- 
sented the  matter  to  the  court,  and  from 
press  copies  of  letters  furnished  by  him,  tbat 
Mr.  Mabie  was  himself  the  party  who  made 
the  application,  and  that  he  did  it  on  behalf 
of  himself  and  his  associates,  McClure  and 
Stephenson.  Mr.  Mabie  must,  therefore,  nec- 
essarily have  furnished  the  evid^ice  to  sat- 
isfy the  court  that  It  was  proper  that  they 
should  be  released  from  the  tax.  Those 
three  tracts  of  timber  appeared  on  the  land 
books  for  the  year  1900  as  tracts  containing, 
respectively,  1,945  acres,  370  acres,  and  383 
acres;  and  it  is  shown  by  the  testimony  of 
Mr.  J.  C.  Godden,  the  assessor,  that  he  re- 
duced the  area  on  account  of  the  fact  that 
large  bodies  of  timber  on  the  several  tracts 
had  then  been  cut  and  removed  from  the 
land.  But,  before  doing  so,  he  says  he  not 
only  went  upon  the  land,  but  that  he  also 
consulted  with  Mr.  Mabie,  and  that  Mr.  Ma- 
bie showed  him  a  plat  of  the  lands  and  In- 
dicated thereon  what  proportion  of  the  tracts 
had  been  cut  over,  and  that  he  then  reduced 
the  acreage  accordingly  one-third. 

[6]  The  lands  were  returned  delinquent  for 
the  nonpayment  of  taxes  assessed  for  the 
years  1904,  1905,  and  1906,  and  were  re- 
deemed by  Mr.  Mabie,  after  his  wife's  pur- 
chase from  McClure  and  Mrs.  Stephenson, 
and  were  thereafter  assessed  at  a  valuation 
of  $1  per  acre.  But,  if  title  was  lost  by 
abandonment,  it  could  not  be  reacquired  by 
payment  of  delinquent  taxes,  and  having  the 
land  re-entered  on  the  land  books. 

Again,  there  appears  to  have  been  a  dis- 
pute at  one  time  as  to  what  proportion  of  the 
taxes  for  a  particular  year  should  be  paid  by 
Mabie,  McClure,  and  Stephenson,  and  on  13th 
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August,  1901,  Mr.  Mabie  wrote  to  G.  F.  W. 
Kunst,  one  of  tbe  plaintiffs,  at  Grafton,  W. 
Va.,  calling  his  attention  to  that  clause  in 
the  timber  deed  which  defines  the  proportion 
of  taxes  that  the  purchasers  were  to  pay, 
and  directing  particular  attention  to  that 
provision  relating  to  the  cutting  of  the  tim- 
ber in  parcels  of  500  acres  each,  and  says: 
*'Now  this  would  have  relieved  us  of  quite 
an  amount  of  taxes  after  the  first  year  that 
we  began  operation,  and  for  the  last  one  of 
two  years  quite  an  amount  as  we  have  now 
gone  over  some  2,500  acres  including  barrens 
and  firebreaks;  however  in  making  out  the 
statement  we  thought,  as  we  had  been  treat- 
ed very  nicely  by  all  you  parties  that  it 
would  not  become  us  to  split  hairs  about  the 
taxes." 

A  potent  circumstance,  indicating  that  Mrs. 
Nancy  A.  Mabie  regarded  the  timber  on  the 
cut-over  land  as  of  little  or  no  value,  or  as 
having  been  abandoned,  is  the  condition  In 
the  conveyance  to  her,  respecting  the  price 
she  is  to  pay  in  the  event  the  disputed  strip 
is  lost  In  that  contingency  she  was  to  get 
two-thirds  of  the  timber  on  all  the  balance 
of  the  land  for  $50.  Six  thousand  acres  of 
timber  valued  at  the  paltry  sum  of  $75! 
However,  if  McClure  and  Mrs.  Stephenson 
really  owned  the  two-thirds,  the  insignificant 
price  at  which  they  sold  it  is  not  a  matter 
of  which  these  plaintiffs  can  complain.  But 
it  is  important  as  indicating  a  previous  aban- 
donment by  the  vendors,  and  indicates  that 
the  timber  on  the  disputed  strip  was  all  they 
regarded  of  any  value,  and  simply  added  a 
kind  of  dragnet  provision  as  to  the  cut-over 
land  in  order  that  Mrs.  Mabie  might  take 
chances  on  it  But,  as  abandonment  is 
largely  a  matter  of  intention,  it  follows  that, 
if  they  thought  they  did  not  own  it,  they  had 
both  in  fact  and  in  law  abandoned  it 

The  foregoing  facts  and  circumstances 
prove  beyond  question  we  think  that  Mabie, 
McClure,  and  Stephenson,  and  those  claiming 
under  them,  had  cut  all  the  timber  on  all 
the  boundary  of  land  which  they  considered 
worth  cutting,  and  thereupon  abandoned  all 
the  timber  that  remained,  except  the  timber 
upon  the  boundary  of  400  or  600  acres  along 
the  western  boundary  line,  known,  and  spo- 
ken of,  as  the  "disputed  strip,"  and  from 
which  the  right  of  defendants  to  cut  and 
remove  the  timber  is  admitted  by  plaintiffs. 

The  intention  to  abandon  is  not  in  any 
wise  affected  by  the  fact  that  about  $10,000 
of  the  purchase  money  due  plaintiffs  was  not 
paid  until  1907.  That  portion  of  the  money 
was  withheld  because  of  the  pending  litiga- 
tion over  the  boundary  line  between  plain- 
tiff^ and  the  heirs  of  Samuel  Woods,  de- 
ceased. 

Nothing  said  in  this  opinion  is  intended  to 
affect  the  right  of  Mabie  to  recover  from 
plaintiffs  the  amount  of  taxes  paid  to  redeem 
the  land,  if  such  right  exists,  because  that 


question  does  not  arise  upon  the  pleadings 
and  is  not  passed  nx)on  by  us. 

The  decree  of  May  23,  1911,  will  be  revers- 
ed, and  an  order  entered  here  reinstating 
plaintiffs'  suit  and  perpetuating  the  injunc- 
tion awarded  by  the  Judge  in  vacation  on 
July  14,  190Q. 

(72  W.  Va.  258) 
WOODALL  T.  LONG,  State  Treasurer. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  IS,  1913.) 

(Sylldhits  ty  the  Court,) 
States    (§   132*)  —  "Undrawn   Appbopbia- 

TION." 

A  legislative  appropriation  of  public  funds 
to  a  private  person,  who  makes  requisition 
therefor  upon  the  auditor  before  the  expira- 
tion of  three  years  next  after  the  passage  of 
the  act  making  it,  does  not  expire  and  become 
an  "undrawn  appropriation,"  in  coutemplation 
of  section  8,  chapter  17,  Code  19015,  pending 
litigation  to  test  the  constitutionality  of  the 
appropriation. 

[Ed.  Note.— For  other  cases,  see  States,  Gent. 
Dig.  §  130;    Dec.  Dig.  §  132.*] 

Petition  of  A.  W.  Woodall  for  writ  of  man- 
damus to  E.  L.  Long,  State  Treasurer,  etc. 
Writ  awarded. 

Cato  &  Bledsoe,  of  Charleston,  for  petition- 
er. Wm.  G.  Conley,  Atty.  Gen.,  for  respond- 
ent 

WILLIAMS,  J.  This  proceeding  is  a  se- 
quel to  the  suit  of  State  ex  rel.  Woodall  v. 
Darst,  Auditor,  recently  decided  by  this 
court,  and  reported  in  77  S.  E.  204.  After 
that  decision,  the  Auditor  drew  his  warrant 
upon  E.  L.  Long,  State  Treasurer,  in  favor 
of  Woodall  for  the  sum  appropriated  to  him 
by  the  Legislature ;  but  the  Treasurer  refus- 
es to  indorse  his  check  upon  the  Auditor*s 
warrant,  and  Woodall  has  applied  for  a  writ 
of  mandamus  to  compel  him  to  do  so.  The 
only  question  presented  by  respondent's  re- 
turn to  the  preliminary  writ,  not  settled  by 
the  former  decision,  relates  to  the  construc- 
tion of  section  8,  chapter  17,  Code  1906,  which 
reads:  "Every  appropriation  or  so  much 
thereof  as  may  remain  undrawn  at  the  end 
of  three  years  after  the  passage  of  the  act 
by  which  such  appropriation  was  made,  shall 
be  deemed  to  have  expired  and  no  warrant 
shall  thereafter  be  issued  upon  it" 

Three  years,  next  after  the  appropriation 
had  been  made,  expired  before  the  former 
case  was  decided  by  this  court,  and  it  is 
claimed  by  respondent  that  he  cannot  now 
lawfully  draw  his  check  for  it  The  con- 
gested condition  of  this  court's  docket  ren- 
dered it  impossible  for  a  decision  of  that 
case  any  sooner  than  it  was  rendered.  And 
it  would  certainly  be  a  very 'great  hardship 
upon  petitioner,  and  unjust  to  him,  if  he 
should  be  obliged  to  lose  the  appropriation, 
notwithstanding  his  diligence  to  get  it  Such 
a  result  is  certainly  not  contemplated  by  the 
statute.    The  appropriation  was  not  undrawn 
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within  its  meaning.  WoodaU  had  done  all 
he  could  do  to  get  his  money,  long  before  the 
expiration  of  the  three  years.  He  made 
requisition  upon  the  Auditor;  and  as  soon 
as  he  learned  that  the  Auditor  refused  to 
honor  it,  because  of  the  alleged  unconstitu- 
tionality of  the  appropriation,  he  applied  to 
this  court  for  a  writ  of  mandamus  to  compel 
him  to  issue  his  warrant  for  it  upon  the 
Treasurer.  What  more  could  he  do?  Noth- 
ing; he  pursued  his  legal  remedy  with 
diligence.  We  are  of  the  opinion  that,  In 
contemplation  of  the  statute,  WoodalFs  req- 
uisition upon  the  Auditor  prevented  the  ap- 
propriation from  thereafter  becoming  an 
undrawn  one. 

Moreover,  the  Legislature,  at  its  session 
Just  recently  ended,  appropriated  to  peti- 
tioner over  $800,  on  account  of  interest  ac- 
cruing on  the  original  appropriation,  there- 
by acknowledging  the  f&.ct  that  it  had  not 
been  paid,  and,  incidentally,  reiterating  the 
validity  of  its  former  legislative  act» 

The  writ  will  be  awarded. 


(72  W.  Va.  201) 

LINDSAY  v.  EICHBLBERGEB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  18^  1913.) 

(ByUahua  hy  the  Court.) 

MOBTGAGBS    (§    209*)— DEED    OF   TBUST— COIC- 
PENSATION    OF    TBUSTEE. 

If  a  trustee  in  a  deed  of  trust  to  secure  a 
debt,  fixing  his  compensation  for  executing  the 
trust  at  5  per  cent,  commissions,  performs  no 
services  as  such  trustee  until  the  trust  deed 
debtor  dies,  and  a  suit  is  brought  to  sell  his 
land  and  settle  up  his  estate,  and  the  trustee 
is  appointed,  by  the  court,  a  commissioner  to 
sell,  and  as  such  makes  sale  of  the  land  em- 
braced in  the  deed  of  trust,  he  is  only  entitled 
to  the  compensation  allowed  by  section  3,  c. 
132,  Code  1906. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  466-468 ;   Dec.  Dig.  §  209.*] 

Appeal  from  Circuit  Court,  Berkeley  Coun- 
ty. 

Suit  by  Ward  B.  lindsay,  administrator, 
etc,  against  T.  Flagg  Elchelberger  and  oth- 
ers. From  the  decree,  D.  W.  Snyder,  Jr., 
and  others  appeal    Affirmed. 

H.  H.  Bmmert  and  D.  W.  8nyder»  Jr.,  both 
of  Martinsburg,  for  appellants. 

WILLIAMS,  J.  The  personal  estate  of  R. 
S.  Hchelberger,  deceased,  being  insufficient 
to  pay  his  debtis,  this  suit  was  instituted  by 
his  administrator  de  bonis  non  for  the  pur- 
pose of  selling  the  realty.    There  were  four 


tracts  of  land,  on  each  of  which  there  was 
an  outstanding  deed  of  trust,  each  provid- 
ing for  a  commission  to  the  trustee  of  5 
per  cent  for  services  in  executing  the  trust. 
The  land  was  decreed  to  be  sold,  and  T>.  W. 
Snyder  and  H.  H.  E3knmert  were  appointed 
"special  commissioners  and  substituted  trus- 
tees" to  make  sale.  Sale  was  made  and  con- 
firmed, and  the  cause  was  referred  to  a 
master  commissioner  to  make  distribntioii 
of  the  funds.  The  commissioner  allowed  5 
per  cent,  commissions  on  the  whole  price 
realized  for  the  land,  making  the  commis- 
sions amount  to  $697.90,  and  the  court,  on  its 
own  motion,  overruled  the  commissioner's  re- 
port, allowing  5  per  cent,  on  the  first  $300 
and  2  per  cent  on  the  residue,  according 
to  section  3,  a  132,  Code  1906,  thus  re- 
ducing the  amount  of  commissions  to  $288^- 
16;  and  the  special  commissioners  have  ap- 
pealed. 

Snyder  was  the  trustee  in  three  of  the 
deeds  of  trust,  and  plaintiff,  Wm.  B.  Lind- 
say, and  X.  Poole  were  the  trustees  in  the 
other.  The  sole  question  in  the  case  is:  Did 
the  court  err  in  fixing  the  rate  of  commis- 
sion according  to  the  statute,  instead  of  at 
the  ra^  provided  for  in  the  deeds  of  trust? 

It  does  not  appear  that  the  trustees  per- 
formed any  services  in  the  execution  of  the 
trust  until  after  they  were  appointed  as  com- 
missioners of  the  court  to  make  sale.  The 
court  had  acquir^  jurisdiction  over  the  sub- 
ject-matter, and  they  could  not  thereafter 
have  proceeded  to  execute  the  trust  without 
the  direction  of  the  court  They  gave  bond 
as  such  commissioners,  and  what  they  did 
thereafter  they  did  as  court  officers..  It  was 
the  court,  and  not  they  in  the  capacity  of 
trustees,  who  was  then  administering  the 
trust,  and  the  chancellor  had  the  discretion 
to  fix  their  compensation  according  to  the 
statute.  By  failing  to  execute  the  trust  be- 
fore suit  was  brought,  they  lost  their  right 
to  demand  the  compensation  fixed  by  the 
terms  of  the  trust  deeds,  and  by  accepting 
the  office  of  commissioners  of  court  they  are 
estopped  to  claim  a  greater  compensation 
for  their  services  as  such  than  is  allowed  by 
law.  It  is  immaterial  that  the  decree  ap- 
points them  "commissioners  and  substituted 
trustees";  they  sold  as  Gfpedal  commission- 
ers, and  can  only  claim  compensation  as  such. 
The  two  cases  relied  on  by  appellants'  coun- 
sel. Southern  Ry.  Co.  v.  Glenn's  Adm'r,  98 
Va.  309,  36  S.  R  395,  and  Maury  v.  O.  &  O. 
Ey.  Co.,  27  Grat  698,  do  not  sustain  their 
contention. 

Decree  affirmed. 
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FOWLBR  et  aL  t.  GOBLB  et  aL 

(Supreme  Court  of  North  Carolina.    April  16, 

1913.) 

Boundaries   (§  3*) —Location  — Call  iob 
.    a1iendm£nt---c0ubses  and  distances. 

Where  a  diyision  in  partition  proceed- 
ings described  a  definite  line,  '^thence  [that  is, 
from  C  on  map]  south  60  east  180  poles  to 
a  stake  at  the  [Harrington]  house,"  and  some 
of  the  deeds  in  plaintiffs  chain  of  title  sub- 
sequent to  partition  described  the  course  as 
"south  60  east  180  poles  to  a  stake  at  or  near 
where  the  house  of  James  Harrington,  de- 
ceased, formerly  stood,"  the  words  ''at  or  near 
the  house"  in  such  later  description,  the  house 
having  been  destroyed,  did  not  render  the  call 
so  uncertain  or  indefinite  that  it  was  insuffi- 
cient to  control  the  call  for  course  and  dis- 
tance;  the  place  where  the  house  originally 
stood  being  capable  of  accurate  identification. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  SS  3-41;  Dec  Dig.  |  S.*] 

Appeal  from  Superior  Court,  Sampson 
County;   Ferguson,  Judge. 

Action  by  J.  E.  Fowler  and  others  against 
D.  F.  Coble  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeaL    Affirmed. 

Faison  &  Wright  and  J.  D.  Kerr,  all  of 
Clinton,  for  appellants.  H.  A.  Grady,  of 
Clinton,  for  appellees. 

WALKER,  J.  This  was  an  action  to  re- 
cover damages  for  a  trespass  on  land  and 
to  enjoin  the  cutting  of  timber.  Verdict  and 
Judgment  for  plaintiffs,  and  defendants  ap- 
pealed. 

The  land  originally  belonged  to  James 
Harrington,  and  was  partitioned  among  his 
heirs.  Plaintiffs  claimed  to  have  derived 
title  to  lot  No.  9  in  the  division  by  Judicial 
proceedings  and  mesne  conveyances.  The 
point  in  controversy  was  the  true  location 
of  the  dividing  line  between  the  parties; 
defendants  owning  the  land  adjoining  lot 
No.  9.  The  description  of  the  line  in  the 
original  partition  of  1814  between  Harring- 
ton's heirs  was,  "thence  [that  is,  from  C  on 
map]  south  60  east  180  poles  to  a  stake  at 
the  [Harrington]  house,"  which  plaintiffs 
contended  ran  from  letter  C  on  the  map  to 
letter  H,  the  house  being  at  H;  but  they 
were  willing  for  the  line  to  be  run  to  letter 
G,  thereby  about  equally  dividing  the  locos 
In  quo  between  the  parties.  The  Jury  lo- 
cated the  line  C,  G,  as  the  true  one.  Some 
of  the  deeds  in  plaintiffs'  chain  of  title,  sub- 
sequent to  the  Harrington  partition  in  1814, 
described  the  line  as  running  "thence  [that 
Is,  from  C  on  map]  south  60  east  180  poles 
to  a  stake  at  or  near  the  place  where  the 
house  of  James  Harrington,  deceased,  for- 
merly stood,"  and  defendants  insisted  that 
the  last  part  of  the  call,  "to  or  near  the 
honse,**  was  too  uncertain  or  indefinite  to 
control,  and  the  line  should  be  run  by  course 
and  distance,  relying  upon  Harry  v.  Graham, 
18  N.  C.  76,  27  AuL  Dec  226;  Cansler  v. 
Fite,  50  N.  C.  428;  Mizell  v.  Simmons,  79 
N.  C.  183;   Brown  v.  House,  118  N.  0.  872, 


24  S.  B.  786.  If  this  be  so,  there  was  no 
trespass,  as  the  line  would  be  from  C  to  D 
on  the  map,  the  southern  boundary  of  the 
locus  in  quo.  Plaintiffs  contended  that  the 
call  for  the  house,  though  now  gone,  was 
sufilcient  to  control  course,  as  the  i^ace 
where  the  house  once  stood  had  been  fully 
identified.  The  court  charged  the  Jury  that 
if,  upon  the  evidence,  they  found  where  the 
Harrington  house,  called  for  in  the  parti- 
tion and  deeds,  stood  they  would  run  the 
line  to  that  place,  the  burden  being  upon 
the  plaintiff  to  satisfy  them  where  the  house 
stood  in  1814,  at  the  time  of  the  Harring- 
ton partition,  when  the  lot  was  first  describ- 
ed by  metes  and  bounds,  and  if  plaintiffs  had 
failed  to  so  satisfy  them  they  would  run 
the  line  by  course  and  distance  south  60 
east  180  poles  to  the  other  boundary.  There 
was  evidence  to  support  this  charge. 

We  do  not  think  the  Inadvertent  change 
in  the  call  from  "S.  60  B.  180  poles  to  the 
house"  to  "S.  60  B.  180  poles  to  or  near  the 
house"  effected  any  change  in  the  boundary. 
It  was  admitted,  and  if  it  had  not  been  It 
clearly  appeared,  that  all  the  deeds  convey- 
ed lot  No.  9  of  the  Harrington  partition, 
which  had  well-defined  metes  and  bounds; 
the  call  on  the  disputed  line  being  for  the 
house.  This  was  sufficient  to  control  course 
and  distance,  and  it  made  no  difference  that 
the  house  had  been  removed.  How  could 
this  change  the  boundary?  If  the  house 
controlled  when  it  was  there,  it  did  so  ever 
afterwards.  It  would  be  very  strange  if  a 
call  for  a  tree  would  be  governed  by  course 
and  distance,  merely  because  the  tree  had 
died  and  disappeared,  if  the  place  where  it 
once  grew  could  be  ascertained.  The  call 
for  a  tree  is  a  very  common  one,  and  if  this 
rule  prevailed  our  boundaries  would  be  con- 
stantly shifting.  We  find  it  stated  by  Chief 
Justice  Taylor  in  Cherry  v.  Slade,  7  N.  C. 
82,  when  giving  the  rules  on  questions  of 
boundary  and  as  a  part  of  the  fourth  rule, 
that  "where  there  are  no  natural  boundaries 
called  for,  no  marked  trees  or  comers  to  be 
found,  nor  the  places  where  they  once  stood 
ascertained  and  identified  .  hy  evidence, 
•  •  *  we  are,  of  necessity,  confined  to  the 
courses  and  distances  described  in  the  patent 
or  deed."  (Italics  ours.)  This  was  approv- 
ed in  Bowen  v.  Lumber  Co.,  153  N.  C.  366, 
69  S.  B.  258.  See  Guano  Co.  v.  Lumber  Co., 
146  N.  C.  187,  69  S.  B.  538,  13  li.  B.  A.  (N. 
S.)  318,  125  Am.  St  Rep.  473.  It  being 
therefore  established  that  the  original  call 
must  go  to  the  house,  or  its  site,  the  house 
having  been  removed,  all  the  subsequent 
deeds  conveying  the  same  tract  of  land — 
that  is,  lot  No.  9 — ^must  have  the  same  bound- 
ary in  answer  to  the  call,  though  the  words 
"at  or  near"  are  used ;  for  it  is  the  same  as 
if  the  boundaries  of  lot  No.  9,  as  contained 
in  the  report  and  Judgment  in  the  partition 
proceeding,  had  been  inserted  in  the  deeds. 
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Thla  doctrine  la  fally  dlscnssed  In  Ipock  t. 
Gasklns,  77  S.  E.  848,  at  this  term.  The 
more  certain  description,  as  shown  In  the 
partition,  will  prevail  orer  that  which  Is 
less  certain.  The  deed  corrects  itself;  for 
it  is  lot  No.  9  which  is  conveyed,  and  the 
description  of  that  is  fixed  hy  the  language 
to  be  found  in  the  partition  proceeding. 
The  following  admission  appears  in  defend- 
ants' brief:  "It  appeared  from  the  evidence 
that  all  this  land  and  the  adjoining  lands 
had  once  been  the  lands  of  the  James  Har- 
rington estate,  and  had  been  divided  in  1814, 
and  that  the  land  sold  in  the  special  pro- 
ceeding to  Owens  [the  plaintiff]  was  lot  No. 
9  In  this  old  division."  Dock  Owens  claimed 
by  assignment  from  John  B.  Fowler,  who 
bought  the  lot  from  Butler  and  Kerr,  com- 
missioners, who  sold  It  under  a  decree  In  a 
partition  proceeding  between  the  heirs  and 
devisees  of  Daniel  Melvin,  who  purchased 
from  Phillip  Harrington,  to  whom  lot  No. 
9  was  assigned  in  the  division  of  the  lands 
of  James  Harrington.  The  reason  for  using 
the  words  "at  or  near*'  was  that  the  house 
was  gone,  and  the  parties  were  at  that  time 
uncertain  as  to  its  true  location ;  but  what- 
ever the  reason  may  have  been  it  is  mani- 
fest that  it  was  intended  to  convey  lot  No. 
9,  the  boundaries  of  which  were  unchange- 
ably fixed  by  the  original  partition.  The 
other  exceptions  are  untenable. 
No  error. 

(162  N.  C.  37) 

THiLET  V.  NORFOLK  ft  W.  RT.  CO. 

(Supreme  Court  of  North  Carolina.    April  16, 

1913.) 

1.  Cabbiers    (5   11*)— Obligations   to   Re- 
ceive Freight—Statutes. 

The  common-law  duties  of  a  carrier  as 
to  intrastate  traffic  are  largely  superseded  and 
supplemented  by  the  statutes,  and  a  carrier's 
duty  to  receive  freight  tendered  for  carriage 
is  governed  by  the  rules  and  regulations  pre-' 
scribed  by  the  state  Corporation  Commission. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  §§  2,  3;    Dec  Dig.  {  II.*] 

2.  Carbiebs    (5   39*)— Refusal  to   Receive 
Fbeight— T^iability. 

Under  Revisal  1905,  §S  1066,  1099,  1112, 
giving  the  Corporation  Commission  supervision 
of  railroads  with  power  to  make  reasonable 
rates,  and  providing  for  the  certification  of 
copies  of  schedules  made  by  the  Commission, 
and  Acts  1907,  cc  469.  471,  authorizing  the 
Commission  to  make  orders  for  the  safety  and 
convenience  of  passengers  and  shippers,  and 
to  regulate  the  carriage  of  inflammable  arti- 
cles,.and  the  rules  of  the  Commission  prescrib- 
ing a  classification  for  baled  hay,  and  declar- 
ing that  carriers  need  not  receive  cotton  or 
other  merchandise  unless  offered  in  ^ood  ship- 
ping condition,  a  carrier  whose  motive  power 
is  fire-driven  engines  may  refuse  to  receive 
for  transportation  loose  hay. 

[Ed.   Note. — l^or  other  cases,   see   Carriers, 
Cent  Dig.  S  98;    Dec  Dig.  §  39.*] 

8.  Cabbiebs  (S  41*)— Authobitt  of  Station 
Agent— Evidence. 
Where   a   railroad   station   agent  without 
anthority  to  receive  loose  hay  for  transporta- 
tion  permitted  a  shipper  to  load  hay   into   a 


car,  and  at  once  telegraphed  to  headquarters 
for  instructions,  and  he  was  directed  to  refuse 
to  receive  the  hay  and  he  so  at  once  informed 
the  shipper,  the  carrier  did  not  receive  the 
hay  for  shipment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent   Dig.  {§  102-106;    Dec  Dig.  {  41.*1 

4.  Cabbiebs    (§   20* )— Refusal   to   Receive 
Fbeight  fob  Shipment— Acts  Constitut- 

INO. 

The  refusal  of  a  carrier  to  issue  a  bill  of 
lading  is  a  refusal  to  receive  freight  for  ship- 
ment within  Revisal  1905,  |  2631,  penaHzing 
carriers  refusing  to  receive  freight  for  ship- 
ment, and  the  mere  fact  that  a  station  aaent 
had  previously  permitted  the  shipper  to  load 
the  freight  into  a  car  is  immateriaL 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  3^-49,  133,  927;  Dee.  Dig.  | 
20.*] 

5.  Pleading    (|    36*)— Conclusiveness    of 
Ajllegations  on  Pleadeb. 

One  suing  a  carrier  for  the  statutory  pen- 
alty for  a  failure  to  receive  freight  for  trans- 
portation may  not  contradict  his  pleading  al- 
leging a  refusal  to  receive  the  freight 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  81-86;   Dec  Dig.  {  36.*1 

Appeal  from  Superior  Court,  Darham 
County;  Peebles,  Judge. 

Action  by  Coran  TiUey  against  the  Nor- 
folk &  Western  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Motion  to  nonsuit  allowed,  and  action  dis- 
missed. 

Civil  action  to  recover  penalty  under  Re- 
visal 1905,  §  2631,  tried  upon  these  Issues: 

"(1)  Did  the  defendant  wrongfully  and  un- 
lawfully fall  and  refuse  to  accept  and  trans- 
port the  peavine  hay  as  is  alleged  in  the 
complaint?    Answer:  Yes. 

'♦What  penalty,  if  any,  is  the  plaintiff  eu- 
titled  to  recover?    Answer:  |650." 

Guthrie  &  Guthrie,  of  Durham,  and  Theo- 
dore W.  Roath,  of  Philadelphia,  Pa.,  for  ap- 
pellant L.  L.  Tilley  and  Bramham  &  Braw- 
ley,  both  of  Durham,  for  appellee. 

BROWN,  J.  The  plaintiff  tendered  to  de- 
fendant's agent  at  WiHardsvllle,  N.  C,  a  lot 
of  loose  peavine  hay  (not  baled,  marked  or 
packed)  for  shipment  to  Durham,  N.  C.  The 
agent  told  plaintiff  to  load  the  hay  in  a  car 
on  a  side  track,  which  was  done.  Agent  said 
to  plaintiff  that  he  had  no  classification  for 
loose  hay,  and  wired  to  headquarters  at 
Roanoke  to  see  if  he  could  ship  it  Upon  re- 
ceiving instructions,  the  agent  refused  to  is- 
sue a  bill  of  lading  or  to  receive  the  hay  and 
ship  it,  but  unloaded  it  from  the  car  into  a 
nearby  barn.  Plaintiff  then  delivered  the  hay 
in  Durham  by  wagon.  By  motion  to  nonsuit, 
as  well  as  prayers  for  instruction,  defendant 
raises  the  question  as  to  the  liability  of  de- 
fendant for  a  penalty  for  failure  to  receive 
and  ship  the  hay. 

Section  2631,  Rev.  1905,  penalizes  railroads 
and  other  transportation  companies  whose 
duty  it  is  to  receive  freights  when  they  re- 
fuse to  receive  for  shipment  all  articles  *'of 
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the  nature  and  kind  received  by  ffach  com- 
panies for  transportation*'  when  tendered  at 
a  regular  depot  OUve  t.  Railroad,  152  N. 
O.  279,  67  S.  E.  583. 

[1]  The  common-law  duties  of  a  common 
carrier  by  railroad  in  North  Carolina  as  to 
Intrastate  traffic  are  largely  superseded  and 
supplemented  by  the  statutory  law  of  the 
state,  and  the  carrier's  duty  to  receive  such 
freight  tendered  for  carriage  is  now  governed 
by  the  rules  and  regulations  prescribed  by 
the  Corporation  Commission  of  the  state. 

[2]  By  section  1066,  Revisal  of  1905,  the 
Commission  is  given  general  control  and  su- 
pervision of  all  railroad  corporations,  and  by 
the  Acts  1907,  a  469,  it  is  authorized  to  make 
any  necessary  and  proper  rules,  orders,  and 
regulations  for  the  safety,  comfort,  and  con- 
venience of  passengers,  shippers,  or  patrons 
of  any  pubUc  service  corporation,  and  partic- 
ularly to  regulate  the  shipment  of  articles 
likely  to  render  transportation  dangerous. 
By  chapter  471,  Acts  1907,  the  Commission 
is  particularly  authorized  to  regulate  the  car- 
riage of  inflammable  articles  as  freight  By 
section  1099,  Revisal  of  1905,  the  Commission 
is  given  broad  and  general  powers  to  "make 
reasonable  and  just  rates"  for  freight  and 
passenger  service.  The  schedule  of  rates  so 
made  are  declared  to  be  prima  facie  evidence 
that  such  rates  are  Just  and  reasonable  by 
section  1112,  which  provides  for  the  certifi- 
cation of  copies  of  all  such  schedules  by  the 
clerk  of  the  Commission.  The  Commission 
has  authorized  the  transportation  of  baled 
hay  and  fixed  and  approved  the  charges 
therefor,  but  by  its  prescribed  classification 
does  not  authorize  the  carriage  of  unbaled, 
loose  hay ;  hence  the  defendant  is  not  liable 
for  the  penalty  by  refusing  to  receive  and 
ship  the  hay  tendered  by  plaintiff. 

Among  the  rules  prescribed  by  the  Commis- 
sion is  this:  "Railroad  companies  are  not 
required  to  receive  cotton  or  other  merchan- 
dise and  warehouse  the  same  unless  the  ar- 
ticles offered  are  in  good  shipping  condition, 
well  prepaf^  by  the  shipper  with  proper 
packing  and  legible,  plain  marking,  and  ac- 
companied with  orders  for  Immediate  ship- 
ping." Page  64,  13  Annual  Report  Not  only 
does  nothing  in  the  classifi.cation  authorize 
the  carriage  of  the  commodity  offered  by 
plaintiff,  but  by  the  plainest  implication  such 
carriage  is  prohibited.  Wherever  in  the  clas- 
sification hay  or  any  like  articles  such  as 
sea  grass  or  hair  or  waste  are  classified,  it 
is  always  with  the  requirement  that  the  com- 
modity be  offered  baled,  as  the  railway  com- 
pany insisted  that  plaintiff's  shipment  should 
be  prepared  in  the  present  case.  Such  a 
commodity  as  loose  hay  on  a  railway  whose 
motive  power  Is  fire-driven  engines  would  be 
so  dangerous  as  to  imperil,  not  only  the  rail- 
way company's  property,  but  the  property  of 
all  other  shippers.  It  is  for  this  reason  that 
the  reasonable  precaution  is  prescribed  by 


the  classification  of  the  Corporation  Commis- 
sion that  such  an  article  and  all  similar 
articles  must  be  rendered  less  dangerous  by 
baling. 

It  is  contended,  however,  that  the  agent  of 
defendant  actually  received  the  hay  for  ship- 
ment, and  permitted  plaintiff  to  load  it  in  a 
car,  and  that  the  classification  and  rules  of 
the  Commission  do  not  prohibit  the  carrier 
from  receiving  such  commodity  as  loose  hay 
if  it  elects  to  do  so. 

There  are  three  answers  to  this  argument : 

[3]  First  The  agent  had  no  authority  from 
the  defendant  to  receive  such  an  article  as 
loose  hay  for  shipment  He  telegraphed  at 
once  to  headquarters  for  instructions,  and 
was  directed  to  refuse  to  receive  it,  and  the 
agent  at  once  Informed  plaintiff. 

[4]  Second.  In  any  view  of  the  evidence, 
there  was  in  law  no  receipt  of  the  hay  by  the 
defendant  The  refusal  to  issue  a  bill  of  lad- 
ing was  a  refusal  to  receive  the  hay  for  ship- 
ment, and  the  fact  that  the  agent  had  per- 
mitted plaintiff  to  load  the  hay  into  a  car 
makes  no  difference.  We  have  distinctly  held 
that  when  a  common  carrier  permits  a  ship- 
per to  load  a  car  with  his  goods,  and  refuses 
to  ship  the  car  or  to  issue  a  bill  of  lading 
therefor,  it  is  a  refusal  to  receive  the 
goods  for  shipment  under  Revisal,  section 
2631,  which  is  the  section  upon  which  plaintiff 
bases  his  action.  Garrison  v.  Railroad,  150 
N.  C.  575,  64  S.  B.  578 ;  Twltty  v.  Railroad, 
141  N.  C.  355,  53  S.   B.  957. 

[6]  Third.  Plaintiff,  having  sued  to  recover 
the  penalty  prescribed  for  a  failure  to  re- 
ceive the  hay  for  shipment,  and  having  al- 
leged a  refusal  to  receive  it,  cannot  now  be 
permitted  to  contradict  his  own  averment 

The  motion  to  nonsuit  is  allowed,  and  the 
action  dismissed. 

Reversed. 


(162  N.  C.  1») 

PATRICK  V.  DUNN  et  aL 

(Supreme  Court  of  North  Carolina.    April  16, 

1913.) 

1.  Ejectment  (5  55*)— DEFBNsi  Bond— Fail- 
UBE  TO  Give— Effect. 

Under  Revisal  1905,  §  463,  requiring  the 
defendant  in  ejectment  to  file  the  undertaking 
therein  specified  before  being  allowed  to  plead 
or  defend,  unless  he  procures  leave  to  defend 
without  l>ond  as  prescribed  in  section  454, 
where  the  defendants  neither  filed  an  under- 
taking nor  procured  leave  to  defend  without 
giving  one,  the  court  properly  struck  out  the 
answer  and   granted   judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §  304;   Dec.  Dig.  §  55.  •] 

2.  Judgment    (§   123*)— Motion   fob  Judo- 
ice  nt— Necessity  OF  Notice. 

Where  a  judgment  for  plaintiff  in  eject- 
ment, for  failure  of  defendant  to  file  a  defense 
bond,  was  entered  during  a  term  of  court,  no- 
tice of  the  motion  for  judgment  was  not  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Ceut.  Dig.  i§  167.  211-221,  223-225;  Dec.  Dig. 
S  123.»] 
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8.  JUDOMEIIT   (J  101^)— DBVAXJI.T— SJSOTMBBTT 

—Defense  fToND—FAiLXTEB  to  Give  Bond 
— Unvbeimed  Complaint. 

Under  Revisal  1905,  {  656,  subsections 
1  and  2  of  which  authorize  judgment  by  default 
final  in  certain  cases  where  th«  complaint  is 
verified,  subdivision  3  of  which  authorizes  such 
judgment  where  the  service  is  by  publication 
upon  proof  of  plaintiff's  demand,  and  subdivi- 
sion 4  of  which  authorizes  such  judgment  in 
actions  for  the  recovery  of  real  propertjr  or 
the  possession  thereof  upon  the  failure  of  de- 
fendant to  file  the  undertaking  required  by  law, 
unless  the  defendant  is  excused  from  giving 
such  undertaking,  such  judgment  was  proper- 
ly rendered  in  ejectment  upon  defendant's 
failure  to  give  a  defense  bond,  although  the 
complaint  was  not  verified. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §1  168-170;   Dec  Dig.  {  lOl.*] 

4b  Ejeotkbnt    <§    114*)  —  Detensb   Bond  — 
Failube  to  Oivb—Bffect. 

If,  upon  the  failure  of  defendant  in  eject- 
ment to  file  a  defense  bond,  plaintiff' was  enti- 
tled only  to  judgment  by  default  and  inquiry, 
and  not  to  judgment  by  default  final,  a  judg- 
ment adjudicating  that  he  was  the  owner  of 
the  land  and  directing  defendant's  tax  deed  to 
be  canceled  without  ordering  any  inquiry  as  to 
damages  was  not  erroneous,  since  a  judgment 
by  default  and  inquiry  would  declare  him  to 
be  the  owner  in  fee,  and  the  judgment  in  ques- 
tion merely  omitted  the  clause  directing  as 
inquiry  as  to  damages,  thus  precluding  plaintiff 
from   recovering  any   damages. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §J  352-370,  372,  374-378;  Dec 
Dig.  {  114.*I 

Clark,  0.  J.,  dissenting. 

Appeal  from  Superior.  Ck>urt,  Duplin 
County;  Garter,  Judge. 

Action  by  W.  M.  Patrick  against  0.  F. 
Dunn  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  is  an  action  to  set  aside  a  tax  deed 
and  for  the  recovery  of  land.  The  summons 
was  returnable  to  the  December  term  of 
Lenoir,  and  the  complaint  was  filed  Novem- 
ber 29,  1912. 

Two  causes  of  action  are  set  out  in  the 
complaint  In  the  first,  the  plaintiff  alleges 
that  he  is  the  owner  in  fee  of  the  land  de- 
scribed, that  the  defendant  wrongfully  with- 
holds the  possession  thereof,  and  that  the 
defendant  claims  possession  under  a  tax 
deed  which  is  void;  and  in  the  second  he  al- 
leges ownership  in  fee  and  the  wrongful 
withholding  of  possession  by  defendant 

The  defendants  filed  answer  January  8, 
1918,  but  filed  no  defense  bond.  At  January 
term,  1913,  the  plaintiff  moved  to  strike  out 
the  answer  and  for  judgment  for  want  of  a 
defense  bond.  The  motion  was  allowed,  and 
judgment  was  rendered  upon  the  complaint, 
and  the  defendant  excepted  and  appealed. 

Chas.  F.  Dunn,  of  Kinstoi^  for  appellants. 
Rouse  ft  Land,  of  Kinston,  for  appellee. 

ALLEN,  J.  The  December  and  January 
terms  of  Lenoir  superior  court  were  criminal 
terms,  but  the  Statute  of  1909,  c  678,  per- 
mits process  to  be  returnable  to  and  plead- 
ings to  be  filed  at  such  criminal  terms. 


[1]  Revisal  1905,  |  453,  requires  the  de- 
fendant in  ejectment  to  file  the  undertaking 
therein  specified  before  he  shall  be  allowed 
to  plead  or  defend,  unless  he  shall  procure 
leave  to<  defend  without  bond  in  the  manner 
prescribed  by  Revisal,  S  454.  The  defendants 
neither  filed  the  undertaking  nor  procured 
leave  to  defend  without  giving  the  same,  and 
the  court  therefore  was  within  its  power  in 
striking  out  the  answer  and  in  granting 
judgment 

[2]  The  judgment  having  been  entered  dur- 
ing a  term  of  the  court,  the  defendants  were 
fixed  with  notice,  and  it  was  not  necessary 
to  serve  notice  of  motion  for  judgment  upon 
them.  Hemphill  v.  Moore,  104  N.  C.  379,  10 
S.  E.  313;  Reynolds  ▼.  BCachine  Go.,  153 
N.  C.  342,  69  S.  E.  248. 

[8]  The  Revisal,  §  556,  provides  that  "judg- 
ment by  default  final  may  be  had  upon  fail- 
ure of  defendant  to  answer  as  follows,"  and 
then  sets  out  four  subdivisions.  In  the  first 
of  these  subdivisions  a  verified  complaint  is 
required  by  express  terms,  and  the  second 
refers  to  the  first  in  such  way  that  the  same 
requirement  would  be  necessary  under  it 
In  the  third  subdivision  there  is  no  reference 
to  a  verified  complaint,  but.  In  lieu  thereof, 
the  plaintiff  is  required  to  make  proof  of  the 
demand  in  the  complaint  The  fourth  sub- 
division is  as  follows:  "In  actions  for  the 
recovery  of  real  property,  or  for  the  pos- 
session thereof,  upon  the  failure  of  the  de- 
fendant to  file  the  undertaking  required  by 
law,  or  upon  failure  of  his  sureties  to  Justify 
according  to  law,  unless  the  defendant  la 
excused  from  giving  such  undertaking  before 
answering."  It  will  be  observed  that  the 
cause  of  action  set  out  in  the  complaint  in 
this  action  falls  within  the  fourth  subdivi- 
sion, and  in  it  there  is  no  reference  to  the 
verification  of  the  pleadings,  and  judgment 
is  entered  because  of  failure  to  file  bond. 
The  fact  that  a  verified  complaint  is  men- 
tioned in  the  first  and  second  subdivisions, 
that  there  is  a  different  requirement  in  the 
third,  and  that  in  the  fourth  the  require- 
ment as  to  verification  is  omitted,  would 
seem  to  lead  to  the  conclusion  that  the  plain- 
tiff is  entitled  to  judgment  by  default  final 
upon  an  unverified  complaint,  upon  failure  to 
give  bond  in  an  action  to  recover  land. 

If  the  General  Assembly  had  intended  that 
a  judgment  by  default  final  should  not  be 
rendered  in  any  case  except  upon  verified 
complaint,  it  would  have  said:  ''Judgment 
by  default  final  may  he  had  on  a  complaint 
duly  verified  on  failure  of  defendant  to  an- 
swer as  follows." 

[4]  If;  however,  the  plaintiff  was  only  en- 
titled to  judgment  by  default  and  inquiry, 
the  judgment  rendered  amounts  to  n6  more 
than  this,  as  it  simply  adjudicates  that  the 
plaintiff  is  the  owner  of  the  land  and  directs 
the  tax  deed  to  be  canceled,  and  no  Inquiry 
as  to  damages  is  ordered. 


•For  othw  eases  see  same  tople  and  section  NUMBBR  in  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Sertes  ft  Rcp'r  IndfSf 
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In  Blow  ▼.  Joyner,  156  N.  C.  140,  72  S.  E. 
810,  It  Is  held  that  a  Jadifment  by  default 
and  inquiry  concludes  as  to  all  issuable  facts 
properly  pleaded,  and  that  evidence  in  bar 
of  plaintiffs  right  of  action  is  not  admissible 
on  the  inquiry  as  to  damages,  and  that  such 
a  judgment  establishes  the  cause  of  action 
set  out  in  the  complaint  If  so,  a  Judgment 
by  default  and  inquiry  u^on  the  complaint 
in  this  action  would  declare  the  plaintiff  to 
be  the  owner  in  fee  of  the  land  in  controver- 
sy, and  would  entitle  him  to  an  inquiry  as 
to  damages,  and  the  judgment  rendered  does 
less  than  this,  as  the  clause  as  to  the  in- 
quiry is  omitted  and  the  plaintiff  recovers 
no  damages. 

Affirmed. 

CLARK,  G.  J.  (dissenting).  This  is  an  ac- 
tion to  set  aside  a  tax  deed  and  for  the  re- 
covery of  land.  The  plaintiff  filed  an  un- 
verified complaint  The  defendants  filed  a 
full  answer,  duly  verified,  setting  out  a  full 
and  meritorious  defense,  but  failed  to  file  a 
defense  bond.  Thereupon  the  court  on  mo- 
tion of  the  plaintiff  struck  out  the  answer 
and  entered  judgment  by  default  final.  This 
was  not  only  an  irregularity  but  was  a  fatal 
defect  amounting  to  a  lack  of  "due  process 
of  law.**  Thorough  research  not  only  in  the 
North  Carolina  reports  but  in  the  decisions 
of  other  jurisdictions  fails  to  disclose  a  sin- 
gle Instance  in  which  a  man's  land,  or  other 
property,  has  been  taken  from  him  by  de- 
fault final,  and  a  jury  trial  denied,  when  the 
complaint  was  not  verified.  The  reason  for 
this  is  that  from  the  earliest  times  an  oath 
has  always  been  required  to  sustain  the  Al- 
legations of  the  plaintiff*s  demand.  When 
the  cause  Is  litigated,  there  is  the  protection 
of  ah  indictment  for  perjury  against  the 
witness  who  swears  falsely.  When-  no  an- 
swer is  filed,  the  plaintiff  must  still  go  on 
and  prove  his  case,  except  in  cases  where  the 
demand  is  for  a  sum  certain  or  a  definite 
object  is  sought  to  be  recovered,  then  the 
plaintiff  may  have  Judgment  by  default  final, 
provided  the  complaint  is  supported  by  the 
oath  of  the  plaintiff.  This  ^ves  the  pro- 
tection of  an  indictment  for  perjury,  which 
is  more  especially  needed  when  Judgment  is 
taken  without  trial,  or  the  benefit  of  cross- 
examination. 

When  the  claim  is  for  unliquidated  dam- 
ages, even  then,  though  the  complaint  is  ver- 
ified, the  plaintiff  is  only  entitled  to  Judg- 
ment by  default  and  inquiry,  which  is  there- 
after instituted  before  a  Jury.  When  the 
claim  is  for  a  sum  certain  or  a  definite  thing, 
but  the  complaint  is  not  verified,  the  plain- 
tiff is  entitled  to  judgment  only  by  default 
and  Inquiry,  and  in  such  case  proof  has 
to  be  made  when  the  inquiry  is  instituted  be- 
fore the  Jury.  It  is  only  when  the  com« 
plaint  is  verified  and  for  a  sum  or  a  thing 
certain  that  judgment  by  default  final  can 
be  entered.    It  is  true  that  when  in  an  ac- 


tion for  the  recovery  of  realty  no  defense 
bond  is  filed,  the  judge  can  strike  out  the 
answer  and  render  Judgment  by  default,  but 
this  is  only  such  default  as  is  Justified  by 
the  state  of  the  complaint  If  that  is  veri- 
fied, the  Judgment  is  by  default  final.  If  it 
is  not  verified,  then  it  should  be  by  default 
and  inquiry. 

Formerly  judgment  by  default  could  not 
be  taken  in  any  case  where  the  action  was 
for  the  recovery  of  realty.  Laws  1869-70, 
c  193,  S  4,  authorized  "judgment  by  default*' 
when  no  defense  bond  was  given,  leaving  it 
open,  upon  the  existing  statutes,  whether  it 
should  be  a  judgment  by  default  and  in- 
quiry, or  by  default  'final,  depending  upon 
whether  the  complaint  was  verified  or  not 
In  O.  G.  P.  and  the  Gode  of  1883  this  was 
a  separate  section,  being  Gode,  {  890,  while 
sections  385,  386,  applied  to  judgments  by 
default  The  Revisal  Gommissioners  in  add- 
ing this  Gode,  §  390,  as  subsection  4,  to  Re- 
visal, {  556  (which  last  was  Gode,  §  385),  did 
not  Intend,  nor  ought  it  to  have  the  effect, 
to  authorize  a  Judgment  by  default  final 
when  the  complaint  is  not  verified.  The 
plaintiff  cannot  expect  the  court  to  adjudi- 
cate a  matter  in  his  favor  finally  and  with- 
out possibility  of  defense  before  a  Jury,  when 
he  fails  or  is  unwilling  to  swear  to  the  truth 
of  his  allegations  which  would  subject  him- 
self to  liability  for  perjury  if  his  statements 
in  the  complaint  are  untrue. 

In  every  case  in  our  court  In  which,  by 
virtue  of  this  statute  (1869-70,  c.  193,  §  4; 
Gode.  §  390;  Revisal,  §  556  (4),  Judgment  by 
default  final  has  been  taken  for  realty,  upon 
failure  to  file  a  defense  bond,  the  fact  is 
prominently  set  out  that  the  complaint  was 
verified.  Jones  v.  Best,  121  N.  G.  154,  28 
S.  K.  187;  Vick  v.  Baker,  122  N.  G.  100,  29 
S.  B.  64 ;  Junge  v.  McKnight  135  N.  G.  107, 
47  S.  E.  452 ;  a  c.  137  N.  G.  285,  49  S.  B. 
474. 

The  Judgment  by  default  final  should  be 
amended  into  a  Judgment  by  default  and  in- 
quiry, so  that  the  plaintiff  shall  prove  in 
court  the  allegations  which  he  has  neither 
sworn  to  nor  proven.  The  Judgment  by  de- 
fault and  Inquiry  determines  that  he  has  a 
cause  of  action  and  carries  costs. 


(itt  N.  c.  621) 

HBILIG  T.  NATIONAL  LIFE  INS.  GO. 

(Supreme  Gourt  of  North  GaroUna.     April  16, 

1913.) 

Insurance  (§  151*)— Life  Insurance— Con- 
tract—Application— Provision  AS  TO  Sui- 
cide. 

A  life  policy  provided  that  it  and  the  ap- 
plication, "a  copy  of  which  is  hereon  indorsed, 
*  ♦  •  constitute  the  entire  contract."  The 
original  of  the  application  indorsed  on  the  pol- 
icy consisted  of  two  attached  sheets,  each  sign- 
ed by  applicant,  the  first  coDtaining  the  for- 
mal words  of  application,  and  concluding  with 
agreement  that  "this  application  and  the  an- 
swer to  the  medical  examiner  and  the  policy 


•For  other  cases  see  same  topic  and  section  NUIUBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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applied  for  shall  constitiite  the  entire  con- 
tract," the  second  containing  the  answers  to 
the  medical  examiner,  and  concluding  above 
applicant's  signature:  "I  hereby  certify  that 
I  have  read  all  the  statements  and  answers 
in  this  application  and  agree  ♦  ♦  ♦  that  if. 
within  one  year  from  date  of  the  policy,  I  shall 
suicide,  •  ♦  ♦  the  policy  hereby  applied  for 
shall  be  null  and  void."  Held,  the  provision  as 
to  suicide  was  part  of  the  contract  of  insur- 
ance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  308-311;   Dec  Dig.  |  151.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty ;  Whedbee,  Judge. 

Action  by  Katie  L.  Helllg  against  the  Na- 
tional Life  Insurance  Company.  Judgment 
for  defendant    Plaintiff  appeals.    Affirmed. 

Jerome  &  Price  and  Cralge  ft  Cralge,  all 
of  Salisbury,  for  appellant  T.  0.  Linn  and 
Stable  Linn,  both  of  Salisbury,  for  appel- 
lee. 

PER  CURIAM.  The  plaintiff  seeks  to  re- 
cover upon  a  policy  of  Insurance  issued  by 
the  defendant  on  April  26,  1910,  alleging  the 
death  of  the  insured  on  or  about  September 
30,  1910.  The  defendant  admitted  the  exe- 
cution and  delivery  of  the  policy  and  the 
death  of  the  insured,  but  denied  liability, 
for  that  the  insured  had  suicided  or  destroy- 
ed himself,  while  sane  or  insane,  within  12 
months  after  the  issuance  of  the  policy,  in 
violation  of  the  terms  of  the  contract  of  in- 
surance. The  plaintiff  excepted  to  tue  sub- 
mission of  the  issue  as  to  suicide,  upon  the 
ground  that  the  provision  as  to  suicide  is 
not  properly  made  a  part  of  the  contract  of 
insurance.  The  jury  answered  the  issue  as 
to  suicide  for  the  defendant,  and,  judgment 
having  been  entered  accordingly,  plaintiff  ex- 
cepted and  appealed;  the  sole  question  pre- 
sented to  the  court  being  whether  the  provi- 
sion as  to  suicide  relied  upon  by  the  defend- 
ant is  properly  made  a  part  of  the  contract 
of  insurance. 

The  policy  contains  the  following  provi- 
sions: 

"(a)  Consideration— This  policy  Is  issued 
in  consideration  of  the  application  therefor 
and  a  premium  of  two  hundred  ninety-four 
and  14/100  dollars. 

"(b)  Policy  the  Entire  Contract— This  poli- 
cy and  its  application,  which  is  made  a  part 
hereof,  and  a  copy  of  which  is  hereon  en- 
dorsed, together  with  general  provisions  con- 
tained on  the  reverse  of  this  paper,  which 
are  hereby  made  a  part  of  this  policy  as 
fully  as  if  they  were  recited  at  length  over 
the  signatures  hereunto  affixed,  constitute 
the  entire  contract  between  the  parties." 

The  original  application,  which  is  made  a 
part  of  the  policy,  and  which  is  indorsed  in 
its  entirety  thereon,  consists  of  two  attached 
paper  writings. 

The  first  sheet,  designated  as  "Application 
Form  A,"  contains  the  formal  words  of  ap- 


plication, stating  the  character  of  policy  ap- 
plied for,  the  premium,  age  of  applicant, 
name  and  relationship  of  the  beneficiary, 
date  and  place  of  application,  and  concludes: 
"I  hereby  agree  that  this  application  and 
the  answers  made  to  the  medical  examiner 
and  the  policy  applied  for  shall  constitute 
the  entire  contract  between  the  parties  here- 
to. Signature  of  appUcant:  L.  B.  Helllg. 
P.  O.  Address:    Salisbury,  N.  C." 

The  second  sheet,  designated  as  "Appli- 
cation Form  B,"  has  the  following  caption: 
"Answers  Made  to  the  Medical  Examiner— 
In  continuation  of  my  application  to  the  Na- 
tional Life  Insurance  Company,  dated  April 
19,  1910" — and  concludes:  "I  hereby  certify 
that  I  have  read  all  the  statements  and  an- 
swers in  this  application,  and  agree,  on  be- 
half of  myself  and  any  person  who  shall 
have  or  claim  any  interest  in  any  contract 
Issued  hereunder,  that  no  material  circum- 
stances or  information  has  been  withheld  or 
omitted  touching  my  past  and  present  state 
of  health  and  habits  of  life,  and  that  the 
said  statements  and  answers,  together  with 
this  declaration,  as  well  as  those  made  to 
the  company's  medical  examiner,  are  true 
and  shall  he  the  basis  of  the  policy  hereby 
applied  for;  that  there  shall  be  no  contract 
of  insurance  until  a  policy  shall  have  been 
Issued  and  delivered  to  me  and  the  premium 
thereon  paid  to  the  company,  or  its  authoriz- 
ed agent,  during  my  lifetime  and  good 
health;  that  if,  toith4n  one  year  from  the 
date  of  the  policUf  I  shall  suicide  or  destroy 
myself,  sane  or  insane,  the  policy  hereoy 
applied  for  shall  he  null  and  void;  or  If, 
etc.  Signature  of  applicant:  L.  E.  Helllg. 
Witnessed  by  Examiner :    W.  W.  McKensde." 

The  validity  of  a  provision  declaring  sui- 
cide an  excepted  risk  within  12  months  aft- 
er the  date  oi  the  policy  has  been  uniformly 
sustained  hy  the  court  SpruiU  v.  Insurance 
Co.,  120  N.  C.  147,  27  S.  B.  39.  The  state- 
ment as  to  suicide  appears  above  the  signa- 
ture of  the  applicant,  and  on  the  same  paper 
with  the  formal  application,  and  in  that 
statement  he  speaks  of  "this  application," 
and  twice  refers  to  the  policy  "hereby  ap- 
plied for." 

We  are  therefore  of  opinion  that  the  state- 
ment is  a  part  of  the  application,  and  that 
the  application  is  a  part  of  the  contract  of 
Insurance.  The  cases  of  Royal  Circle  v. 
Achterrath,  204  111.  549,  68  N.  E.  492,  63  L. 
R.  A.  462,  98  Am.  St  Rep.  224,  ana  Goodwin 
V.  Prov.  Sav.  Life  Assur.  Co.,  97  .Iowa.  226, 
66  N.  W.  157,  32  L.  R.  A.  473,  69  Am.  St 
Rep.  411,  chiefly  relied  on  by  the  plaintiff, 
do  not  sustain  the  position-  that  the  state- 
ment as  to  suicide  is  no  part  of  the  applica- 
tion, but  decide  that  a  provision  that  the 
policy  shall  be  void  in  the  event  of  suicide 
yields  to  another  provision  in  the  policy  that 
it  shall  be  incontestable  after  a  certain  time. 

No  error. 
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STATE  T.  WHITE. 

(Supreme  Oourt  of  North  Carolina.    April  16, 

1913.) 

1.  Criminal  Law  (§  935*)— New  Tbial— In- 

BUPFICIENCY     OF     EVIDENCE—NECESSITT     OF 

Objection  at  Trial. 

The  objection  that  there  is  not  sufficient  evi- 
dence to  sustain  a  conviction  may  not  be  en- 
tertained when  made  for  the  first  time  on  motion 
for  new  trial. 

[£2d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2193,  2194,  2297,  2298, 
30(58;    Dec.  Dig.  §  935.*] 

2.  Labcbnt  (f  55*)— BviDENCifr— Sufficiency. 

Evidence  held  to  support  a  conviction  for 
larceny. 

[Ed.  Note.—For  other  cases,  see  Larceny, 
Cent.  Dig.  |ii  152,  164,  165, 167-169 ;  Dec.  Dig. 
S  55.*] 

3.  Larcent  (§  70*)— Evidence— Instructions. 

Where,  on  a  trial  for  larceny,  the  evidence 
showed  that  accused  knew  that  prosecutrix  bad 
money,  and  saw  her  place  her  purse  with  the 
money  in  a  drawer,  that  he  remained  in  the 
room  for  some  time  alone,  that  no  one  else  was 
seen  to  go  to  the  room,  and  that  after  the  dis- 
covery of  the  larceny  a  policeman  saw  accused, 
who  then  denied  taking  the  money,  and  who 
stated  that  he  had  no  money  on  his  person  ex- 
cept $1  or  S1.25,  while  when  searched  a  $5  bill 
and  two  $1  bills  were  found,  an  instruction  that 
the  money  found  on  accused  would  not  raise  a 
presumption  of  guilt  because  of  its  unidentifica- 
tion,  that  the  jury  could  consider  all  the  evi- 
dence, the  opportunity  accused  had  to  take  the 
money,  the  statements  made  by  him,  and  that 
the  burden  was  on  the  state  to  show  guilt  be- 
yond a  reasonable  doubt,  sufficiently  submitted 
the  issue. 

[Ed.  Note.--For  other  cases,  see  Larceny, 
Cent.  Dig.  $§  182,  183,  185,  186;    Dec.  Dig.  § 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty; Cooke,  Judge. 

Moses  White  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

The  principal  witness  for  the  state  testified: 
That  on  the  day  the  money  was  missed  she  was 
a  stenographer  In  a  lawyer's  ollice  at  States- 
ville,  and  that  the  defendant  was  Janitor  of 
the  building.  On  that  morning  she  had  $70 
in  greenbacks,  four  $10  bills  and  six  $5  bills, 
in  a  purse  in  a  hand  bag.  That  she  had 
counted  the  money  about  11  o'clock  the  night 
before,  and  noticed  that  the  purse  was  stufT- 
ed  out  with  the  bills  the  next  morning.  That 
the  defendant  was  In  the  office  painting  the 
radiator,  and  was  there  when  the  witness 
left  the  office  to  go  to  dinner.  She  left  no 
one  in  the  office  but  the  defendant  Just 
before  leaving  she  put  the  hand  bag  contain- 
ing the  money  in  the  drawer  of  her  desk,  and 
as  she  was  closing  the  drawer  the  defendant 
looked  around  and  saw  her  shut  it  A  few 
days  prior  thereto  he  saw  her  have  this  roll 
of  bills,  and  remarked,  "Miss  Annie,  you  got 
a  lot  of  money."  The  witness  was  absent 
from  the  office  until  2  o'clock,  and  left  again 
about  4  o'clock.  Upon  her  return  to  the  of- 
fice about  6,  she  began  to  make  ready  to  go 
home,  and  opened  the  drawer  where  she  had 
put  her  bag  and  purse,  and  found  that  the 


position  of  the  bag  had  been  changed  from 
the  comer  of  the  drawer  where  she  placed 
it  to  the  middle  pf  the  drawer,  and  that  it 
was  unfastened.  She  looked  for  the  money, 
but  it  was  gone.  No  other  persons  than  the 
defendant  were  seen  in  or  around  the  office 
while  the  prosecuting  witness  was  absent  by 
the  occupants  of  the  other  offices  on  that 
floor. 

A  policeman  testified  that  he  went  to  the 
defendant's  house  just  after  6  o'clock  that 
afternoon  and  saw  the  defendant.  He  told 
the  defendant  that  the  prosecuting  witness 
had  lost  $70.  **Therenpon  defendant  said 
he  did  not  have  her  money  and  had  not  taken 
it,  but  said,  *I  will  go  to  town  with  you  and 
get  Miss  Annie  her  money.'  Then  he  said, 
*I  will  have  to  wait  and  see  Mr.  Ausley,  he 
has  my  money  on  deposit'  Mr.  AusAey  was 
cashier  of  the  Commercial  National  Bank. 
Defendant  said  he  did  not  have  any  money 
on  him  except  $1  or  $1.25.  There  was  found 
on  his  person  $7  in  greenbacks,  a  $5  bill  and 
two  $1  bills.  He  then  said  it  was  his  wife's 
money." 

Another  witness  for  the  state  testified 
that  he  saw  the  defendant  the  next  day,  and 
told  him  he  would  have  to  tell  another  tale 
about  that  money,  and  he  then  said  $2  of  it 
belonged  to  his  wife,  and  Mr.  Ausley  gave 
him  the  $5  on  Saturday  before. 

The  court  charged  the  jury  the  law  ap- 
plicable to  cases  of  this  kind,  defining  lar- 
ceny, an4  what  evidence  was  necessary  to 
constitute  the  offense;  that  where  property 
was  stolen,  and  was  found  in  possession  of 
a  person,  the  law  raises  the  presumption 
of  guilt,  if  the  property  was  identified,  and 
that  the  more  recent  the  possession  after 
the  larceny  the  stronger  the  presumption; 
that  the  money  found  on  the  defendant's  per- 
son would  not  raise  a  presumption  of  his 
guilt,  because  of  its  unidentification;  that 
the  Jury  could  take  into  consideration,  in 
passing  upon  the  guilt  of  the  defendant,  all 
the  evidence  in  the  case — the  opportunity  the 
defendant  had  to  take  the  money,  the  fact 
that  some  money  was  found  upon  his  person 
unidentified,  the  statement  made  by  him; 
and  also  charged  the  Jury  that  the  burden 
was  upon  the  state  to  satisfy  the  Jury  beyond 
a  reasonable  doubt  of  his  guilt  from  all  the 
evidence,  and  if  not  so  satisfied,  it  would  be 
the  duty  of  the  Jury  to  acquit  the  defendant. 

After  the  verdict  the  defendant  moved  for 
a  new  trial,  because:  (1)  There  was  not  suffi- 
cient evidence  to  go  to  the  jury  to  justify  a 
verdict  (2)  Because  his  honor  charged  the 
jury  that  the  jury  should  take  into  considera- 
tion all  the  evidence  in  the  case.  The  fact 
that  money  was  found  upon  his  person  un- 
identified, the  opportunity  that  he  had  to  take 
the  money,  his  statement  to  the  policeman, 
was  evidence  for  the  Jury  to  consider  before 
passing  upon  the  defendant's  guilt. 

Motion  overruled,  and  the  defendant  ex- 
cepted. 
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R.  B.  McLaughlin  and  W.  D.  Turner,  t>ot]i 
of  StatesylUe,  for  appellant.  Attorney  Gen- 
eral Blckett  and  T.  H.  Oalvert,  for  the  State. 

a.LLE}N,  J.  [1]  The  objection  that  there 
la  not  fiuffldent  evidence  to  sustain  a  con- 
Tlction  cannot  be  entertained  when  made  as 
in  this  case  for  the  first  time  after  verdict 
State  V.  Leak,  156  N.  G.  646,  72  S.  E.  567. 

[2]  We  have,  however,  examined  the  evi- 
dence, and  think  his  honor  was  justified  in 
aubmitting  it  to  the  Jury.  If  the  evidence  of 
tlie  state  is  accepted,  the  defendant  knew  that 
the  prosecuting  witness  had  money,  and  that 
she  kept  it  in  her  purse;  be  had  seen  the 
roll  of  bills,  alleged  to  have  been  stolen,  a 
few  days  before,  and  had  said  to  the  witness 
that  she  had  a  lot  of  money;  he  saw  her 
place  the  purse  with  the  money  in  it  in  a 
drawer  when  she  left  the  room;  he  remained 
in  the  room  for  some  time  alone;  no  one  else 
was  seen  to  go  to  the  room;  after  it  was 
found  that  the  money  had  been  stolen  a  po- 
liceman went  to  see  him,  when  he  denied  tak- 
ing the  'money,  but  said  he  would  go  to  town 
and  get  Miss  Annie  (the  prosecutrix)  her 
money;  he  told  the  policeman  he  had  no 
money  on  his  person  except  $1  or  $1.25,  and 
when  he  was  searched  it  was  found  that 
he  had  a  |5  biU  and  two  $1  bills;  he  then 
said  the  money  belonged  to  his  wife,  and  on 
the  next  day  said  the  two  $1  bills  belonged 
to  his  wife,  and  that  Mr.  Ausley  had  giv^ 
him  the  $5  bUL 

[3]  The  exception  to  the  charge  cannot  be 
sustained.  His  honor  told  the  Jury  that 
the  money  found  on  the  defendant  had  not 
been  identified,  and  that  there  was  no  pre- 
sumption of  guilt,  and  he  properly  left  to 
their  consideration  the  circumstance  of  his 
possession  of  some  money  in  connection  with 
the  contradictory  statements  of  the  defend- 
ant 

No  error. 

(162  N.  O.  66) 

SPBAS  et  ux.  V.  WOODHOUSBL 

(Supreme  Court  of  North  Oarolina.     April  16, 

1913.) 

1.  Husband  and  Witx  ({  14*>— Pabtition  (§ 
9*)  —  Voluntabt  Pabtition  —  Opebation 
AND  Effect— Estate  bt  Entibxty. 

Where  a  married  woman  and  her  brother 
who  owned  as  tenants  in  common  land  inherited 
from  their  father  executed  mutual  deeds  for  the 
purpose  of  making  a  voluntary  partition,  the 
brother^s  dped  naming  both  his  sister  ana  her 
husband  as  the  grantees,  the  title  was  in  her 
and  not  in  her  and  the  husband  by  entireties, 
since  deeds  of  partition  do  not  convey  and  create 
any  new  estate,  but  only  sever  the  unity  of  pos- 
session, and,  even  though  she  assented  to  the 
execution  of  the  deed  in  that  form,  she  could  not 
be  deprived  of  her  interest  in  the  land  except 
by  a  contract  having  the  formal  legal  require- 
ments. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  71-8e>,^,  80;  Dec.  Dig.  { 
14  ;♦  Partition,  Ont  Dig.  {{  2(^^82 ;   Dec  Dig. 


2.  QniETtNo   Title   (|   12*)— Possession  or 

Plaintiff— Necbssitt. 

Under  Laws  1898,  c  6  (Revisal  1905,  § 
1089),  authorizing  an  action  by  any  person 
against  another  claiming  an  estate  or  interest 
in  real  property  adverse  to  him  for  the  pur- 
pose of  determining  such  adverse  claim,  an  ac- 
tion to  remove  a  cloud  from  the  title  is  main- 
tainable by  a  person  not  in  the  present  posses- 
sion or  control  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  §§  44,  45 ;  Dtec.  Dig.  §  12.»1 

Appeal  from  Superior  Court,  Yadkin  (boun- 
ty;   Cooke,  Judge. 

Action  by  Judge  Speas  and  wife  against  P. 
C.  Woodhouse.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Afidrmed. 

Civil  action  to  restrain  waste  and  remove 
cloud  from  plaintiff's  title,  caused  by  a  deed 
from  J.  N.  Burch  and  wife  to  P.  O.  Wood- 
house  and  wife,  M.  J.  Woodhouse. 

The  jury  rendered  their  verdict  aa  follows: 

"First  Was  the  deed  executed  by  J.  N. 
Burch  and  wife  to  P.  CJl  Woodhouse  and  wife 
M.  J.  Woodhouse  for  the  purpose  of  partition 
of  the  lands  of  the  said  J.  N.  Burch  and  M. 
J.  Woodhouse,  and  that  consideration  alone? 
Answer:     Yes.  - 

''Second.  Has  the  defendant  P.  C.  Wood- 
house  since  the  death  of  his  wife  oommitted 
waste  on  saiu  land?    Answer:     No. 

'Third.  And,  if  so,  what  damage  haa  the 
plaintifif  sustained?    Answer:    . 


Ml 


Fourth.  Is  the  plaintiffs'  cause  of  action 
barred  by  the  statute  of  limitation?  Answer: 
No." 

Judgment  on  verdict  for  plaintiffs,  and  de- 
fendant excepted  and  appealed. 

B«  L.  Gaither,  of  MocksviUe^  for  appel- 
lant B.  G  Puryear,  of  Yadkinville,  Winston 
&  Biggs,  of  Raleigh,  and  D.  M.  Reece,  of 
Yadkinville,  for  appellees. 

HOKE,  J.  [1]  It  appeared  in  evidence: 
That  J.  N.  Burch  and  Mrs.  M.  J.  Woodhouse, 
former  wife  of  defendant,  P.  Q.  Woodhouse, 
were  owners  as  tenants  in  common  of  certain 
lands  in  Alamance  county,  having  inherited 
same  from  their  father,  Isaac  Burdi,  deceas- 
ed, and  on  January  10,  1886,  these  persona, 
desiring  to  make  voluntary  partition  of  Uie 
property,  executed  mutual  deeds  for  the  dif- 
ferent portions  of  the  land,  and  in  the  en- 
deavor to  carry  out  the  purpose  the  deed 
from  J.  N.  Burch  to  his  sister,  Mrs.  Wood- 
house,  in  form  conveyed  an  estate  by  entire- 
ties: "Hath  bargained  and  sold,  and  by 
these  presents  doth  bargain,  sell  and  convey, 
to  P.  C  Woodhouse  and  M.  J.  Woodhouse 
and  their  heirs  a  tract  of  land,"  etc.,  being 
the  land  in  controversy.  That  Mrs.  Woodhouse 
died  many  years  ago  without  lineal  descend- 
ants, having  had  issue  bom  alive  during 
coverture,  and  since  that  time  defendant  has 
been  in  possession  and  control  of  the  land, 
and  claims  to  own  same  by  survlvorahip  and 
under  the  terms  of  the  deed.    That  plaintiff 
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Mrs.  I^eas  Is  the  child  and  sole  heir  at  law 
of  her  father,  J.  N.  Burch,  deceased,  and  of 
her  annt,  Mrs.  Woodhouse.  Upon  these  facts 
and-  under  our  decisions,  the  rights  of  these 
parties  have  been  properly  determined*  The 
deed  from  J.  N.  Burch  to  his  sister,  Mrs. 
Woodhouse,  did  not  convey  and  create  any 
new  estate,  but  only  operated  to  sever  the 
unity  of  possession  between  the  tenants  in 
common,  and  ascertained  Mrs.  Woodhouse 
to  be  the  owner  of  the  land  as  heir  at  law 
of  her  father.  It  constituted  the  wife's  sep- 
arate estate  and  she  could  not  be  deprived  of 
it  by  the  fact  that  in  a  deed  from  her 
brother  the  husband  was  named  as  co-owner. 
The  principle  has  been  applied  in  several  of 
the  later  decisions,  notably  in  Sprinkle  v. 
Spainhour,  149  N.  O.  223,  02  S.  B.  910,  25  L. 
R.  A.  (N.  S.)  167 ;  Harrington  y.  Rawl8»  136 
N.  G.  65,  48  S.  B.  571;  Carson  v.  Carson, 
122  N.  C.  645,  30  S.  B.  4;  Harrison  v.  Ray, 
108  N.  C.  215,  12  S.  E.  993,  11  L.  R.  A.  722, 
23  Am.  St  Rep.  57.  Speaking  to  the  ques- 
tion in  Sprinkle's  Case,  Brown,  Judge,  said: 
"Assuming  for  the  sake  of  argument  that 
this  particular  deed,  under  the  circumstanc- 
es attending  it,  had  conveyed  an  estate  in 
fee  to  husband  and  wife,  both  the  husband 
and  those  claiming  as  his  heirs  would  not 
be  permitted  to  set  up  a  claim  to  the  land. 
It  descended  to  S.  B.  V.  Sprinkle  from  her 
ancestor,  and  this  partition  deed  was  made 
during  her  coverture.  At  tl\e  date  of  its  ex- 
ecution the  land  belonged  to  her  separate  es- 
tate. It  is  one  of  the  essentials  of  the  pe- 
culiar estate  by  entireties  sometimes  enjoyed 
by  husband  and  wife,  that  the  spouses  be 
jointly  entitled  as  well  as  Jointly  named  in 
the  deed.  Hence,  if  the  wife  alone  be  enti- 
tled to  a  conveyance,  and  it  is  made  to  her 
and  her  husband  Jointly,  the  latter  will  not 
be  allowed  to  retain  the  whole  by  survivor- 
ship. And  it  matters  not  if  the  conveyance 
is  so  made  at  her  request,  because  being  a 
married  woman,  she  is  presumed  to  have  act- 
ed under  the  coercion  of  her  husband. 
Moore  v.  Moore,  12  B.  Mon.  (Ky.)  654;  Bab- 
bit V.  Scroggin,  1  Duv.  (Ky.)  273;  Gillan  v. 
Dixon,  65  Pa.  395,  all  cited  in  18  Am.  Dec. 
pp.  383,  384."  Nor  was  there  any  error  in 
excluding  the  testimony  tending  to  show  that 
the  deed  was  executed  in  its  present  form 
with  the  assent  or  according  to  the  wishes  of 
the  wife.  Being  as  we  have  seen  a  part  of 
her  separate  estate^  and  Mrs.  Woodhouse 
holding  same  as  heir  of  her  father,  she  could 
only  be  deprived  of  such  interest  by  contract 
liaving  the  formal  legal  requirements.  Pub- 
Uc  Laws  1911,  c.  109;  Revisal,  §  2107.  In 
the  absence  of  such  a  contract,,  a  trust  would 
result  in  the  wife's  favor,  even  if  the  deed 
operated  to  create  the  estate  which  it  pur- 
ports to  convey.  Ray  v.  Long,  128  N.  C  90, 
88  S.  E.  291. 

[2]  The  authorities  cited,  to  the  effect  that 
only  one  in  possession  may  maintain  an  ac^ 


tion  to  remove  a  cloud  from  title,  were  de- 
cisions rendered  prior  to  the  act  of  1893. 
Chapter  6,  Revisal,  f  1589.  Since  that  stat- 
ute it  is  held  that  the  action  is  maintainable, 
though  plaintiff  is  not  in  the  present  posses- 
sion or  control  of  the  property.  Campbell  v. 
Cronly,  150  N.  C.  457,  64  S.  B.  213;  Daniels 
V.  Baxter,  120  N.  C.  14,  26  S.  B.  635. 

There  is  no  error,  and  the  Judgment  of  the 
superior  court  is  affirmed. 

No  error. 

(162  N.  C.  9> 
HENDRIX  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    April  16, 

1913.) 

1.  PUBADINO   (I   48*)— DKMUBREB— O0NSTBT70- 
TION   OF  OOUpPLAIKTT. 

A  complaint  will  be  sustained,  aa  against 
a  demurrer,  if  any  part  presents  facta  suffi- 
cient to  constitute  a  cause  of  action,  or  if 
facts  sufficient  for  that  purpose  can  be  gather- 
ed from  it  under  a  liberal  construction  of  its 
terms. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §{  105,  106;  Dec  Dig.  {  4&*] 

2.  Rahaoads  (|  78*)— Right  of  Wat— Us* 

— OOMPLAINT--iStIFFICI1SN0T. 

A  complaint,  alleging  that  a  railroad  com- 
pany had  entered  on  land  adjoining  its  right 
of  way  and  removed  the  dirt  therefrom  to  a 
depth  of  from  10  to  12  feet,  and  that  the  tak- 
ing of  such  dirt  was  not  necessary  for  its 
roadbed  or  right  of  way,  but  that  the  dirt 
was  taken  for  the  purpose  of  maldng  fills  along 
its  right  of  way  one-half  a  mile  or  more  from 
such  land,  stated  a  cause  of  action  as  against 
a  demurrer,  even  if,  as  contended,  under  the 
company's  deed  to  its  right  of  way,  it  was 
entitled  to  such  adjoining  land  for  the  purpose 
of  its  right  of  way. 

[Ed.  Note.—For  other  cases,  see  Railroads, 
Cent  Dig.  |§  179-182;    Dec.  Dig.  §  73.*] 

a  Railroads  (8  68* )— Right  of  Wat— Ooh- 
VBT  A  noes— Con  stbuctio  n  . 

Under  a  deed  executed  by  a  number  of 
landowners,  reciting  that  the  construction  of 
a  railroad  would  add  materially  to  the  value 
of  their  lands,  and  therefore  conveying  so  much 
land  as  might  be  occupied  by  the  railroad, 
its  banks,  ditches,  and  works,  the  right  of  way 
was  confined  to  the  land  occupied  for  its 
tracks,  banks,  ditches,  and  works;  but  such 
occupation  was  not  determined  by  the  needs 
of  toe  company  at  the  time  of  the  execution 
of  the  deed,  and  could  be  extended  from  time 
to  time,  when  necessary  for  the  development 
of  its  business,  not  to  exceed  the  width  of  the 
right  of  way  provided  in  its  charter. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  159,  160;   Dec.  Dig.  {  68.*] 

Appeal  from  Superior  Court,  Guilford 
County;    Whedbee,  Judge. 

Action  >by  E.  M.  Hendrix  against  the 
Southern  Railway  Company.  From  a  judg- 
ment overruling  a  demurrer  to  the  complaint, 
defendant  appeals.    Affirmed. 

This  is  an  action  to  recover  damages 
The  plaintiff  alleges  in  his  complaint: 
"(1)  That  plaintiff  is  a  citizen  and  resident 

of  the  county  of  Guilford,  state  of  North 

Carolina. 
"(2)  That  at  the  times  hereinafter  mention* 


t.  ■  ■ 

*For  otner  casM  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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ed  the  defendant  was,  and  Is  now,  a  corpo- 
ration organized  and  existing  under  and  by 
ylrtne  of  the  laws  of  the  state  of  Virginia, 
and  owned,  maintained,  controlled,  and  oper- 
ated within  the  state  of  North  Carolina  and 
elsewhere  a  system  of  railroads  known  as  the 
Southern  Railway,  and  was  and  is  engaged 
in  the  business  of  a  common  carrier  of  pas- 
sengers and  freight 

''(3)  That  plaintiff  was  at  the  time  here- 
inafter mentioned,  and  is  now,  the  owner  and 
in  possession  of  a  house  and  lot  known  as 
his  home  place,  located  in  the  city  of  Greens- 
boro, county  of  Guilford,  state  of  North 
Carolina,  described  as  follows:  Beginning 
at  the  southwest  corner  of  the  land  of  James 
Dick  on  and  at  the  mouth  of  the  lane  sep- 
arating said  Dick  and  Mrs.  Kerr,  and  runs 
thence  north  289  feet  with  said  Dick's  line; 
thence  west  146  feet  with  said  Dick's  to  the 
center  of  the  track  of  the  railroad;  thence 
soujth  15  degrees  west  296  feet  along  said 
railroad  to  Hendrix  street;  thence  with  the 
said  Hendrix  street  east  three  degrees  south 
200  feet  to  the  beginning.  Recorded  in  Book 
65,  page  483.  That  plaintiff  acquired  title 
to  said  lands  under  and  by  mesne  convey- 
ances from  one  Jesse  H.  Lindsay,  under 
whom  defendant  also  claims  title  to  its  al- 
leged right  of  way,  as  hereinafter  described. 

"(4)  That  the  Piedmont  Railroad  Company, 
a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
North  Carolina,  built,  completed,  and  had  in 
operation  before  the  year  1865  a  line  of 
railroad  from  Danville,  in  the  state  of  Vir- 
ginia, to  Greensboro,  state  of  North  Carolina, 
and  its  said  railroad  and  right  of  way  ad- 
Joined  on  the  west  the  lands  of  plaintiff 
above  described. 

''(5)  That  the  aald  Piedmont  Railroad 
Company  acquired  its  title  to  that  part  of  its 
right  of  way  for  said  road  adjoining  plain- 
tifTs  lands,  as  above  described,  by  deed  dat- 
ed the  7th  day  of  April,  1862,  from  Jesse  H. 
Lindsay,  above  mentioned  in  the  third  par- 
agraph of  this  complaint,  to  said  railroad 
company,  and  same  is  recorded  in  the  office 
of  the  register  of  deeds  of  Guilford  county, 
state  aforesaid,  in  Book  38,  page  704,  which 
said  record  is  hereby  referred  to  and  asked 
to  be  taken  as  a  part  of  this  complaint 

*H6)  That  after  execution  and  delivery  of 
said  deed,  as  aforesaid,  and  under  the  au- 
thority therein  given,  the  said  Piedmont 
Railroad  Company,  prior  to  the  year  1865, 
entered  upon  the  lands  in  said  deed  described 
and  located  its  right  of  way,  constructed 
its  roadbed  and  side  ditches  thereon.  That 
as  plaintiff  is  informed  and  believes  that 
part  of  said  roadbed  and  side  ditches-  ad- 
jacent to  plaintiff's  property  was  in  a  cut 
from  5  to  10  feet  deep  and  from  40  to  45 
feet  wide  at  the  bottom,  and  from  50  to  55 
feet  at  the  top,  made  by  the  said  Piedmont 
Railroad  Company;  and  those  claiming 
under  It,  including  the  defendant,  continued 


to  use  said  roadbed  and  ditches  in  substantial 
ly  the  same  condition  and  to  the  same  ex- 
tent as  its  right  of  way  and  roadbed  for 

said  railroad  up  to  the day  of  June, 

1909,  a  short  time  prior  to  the  institution 
of  this  action,  and  in  so  doing  said  com- 
pany exercised  its  right  of  election  of  the  lo- 
cation and  extent  of  its  right  of  way  at  the 
place  in  question,  and  those  claiming  under 
said  railroad  company  are  estopped  thereby 
from  changing  or  widening  said  right  of 
way. 

**{7)  That  the  defendant  was  at  the  times 
hereinafter  mentioned,  and  is  now,  in  the 
possession  of  the  right  of  way  of  the  said 
Piedmont*  Railroad  Company  adjacent  to 
plaintiff's  land,  as  above  described,  and  was 
operating  its  trains  along  and  over  the  sanoe, 
and  at  said  times  claimed,  and  claims  now, 
to  be  the  owner  of  the  same  under  and  as 
successor  to  the  said  Piedmont  Railroad 
Comipany. 

"(8)  That  the  plaintiff's  lands  adjoin  the 
right  of  way  in  question  on  the  east,  ex- 
tending along  the  same  north  a  distance  of 
about  290  feet,  and  extends  east  thereform 
about  290  feet  to  a  line  running  nearly 
parallel  with  said  right  of  way,  and  fronts 
on  Hendrix  street  That  plaintiff's  dwelling, 
outhouses,  and  garden  are  located  on  the 
eastern  part  of  said  lot,  leaving  a  vacant 
lot  between  that  part  of  said  lot  occupied, 
as  aforesaid,  and  the  top  of  the  cut,  which 
is  the  eastern  line  of  defendant's  right  of 
way,  of  about  80  feet  fronting  on  said 
Hendrix  street,  and  290  feet  deep,  wliich  was 
sufficient  in  size  to  locate  a  dwelling  ui)on, 
and  was  a  valuable  piece  of  property. 

"(9)  That  on  the day  of  June,  1909, 

the  defendant  wrongfully  lowered  its  roadbed 
and  track  along  and  adjacent  to  plaintiffs 
property  about  17  feet,  and  wrongfully  and 
unlawfully  entered  upon  and  took  posses- 
sion of  a  strip  of  plaintiff's  vacant  lot  above 
described,  about  45  feet  wide,  extending 
along  said  right  of  way  from  Hendrix  street 
to  the  northern  line  of  said  lot,  a  distance 
of  about  290  feet,  and  removed  the  dirt  there- 
from to  a  depth  of  from  10  to  12  feet,  and 
is  now  in  possession  of  sapie  as  a  part  of  its 
railroad  line. 

'*(10)  That  the  taking  of  plaintiff's  land, 
as  aforesaid,  was  not  necessary  for  the  de- 
fendant's lowering  its  roadbed  or  double- 
tracking  same,  as  the  land  occupied  by  de- 
fendant as  its  roadbed  and  right  of  way  be- 
fore taking  the  strip  of  the  plaintiff's  land 
above  mentioned,  was  amply  sufficient  to 
have  enabled  it  to  have  lowered  its  roadbed 
and  double-tracked  same,  if  it  decided  so  to 
do;  and  plaintiff  alleges  that  defendant 
entered  upon  and  took  said  strip  of  plaintiff's 
land,  as  aforesaid,  for  the  sole  reason  that 
it  needed  dirt  to  make  fills  along  its  alleged 
right  of  way  one-half  mile  or  more  from 
plaintiff's  land,  and  for  this  reason  defend- 
ant took  said   land,   removed   the  dirt,  as 
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aforesaid!,  and  used  Bame  In  making  said  fills, 
as  aforesaid. 

*'(11)  That,  as  plaintiff  is  Informed  and 
believes,  there  were  more  than  6,000  cubic 
yards  of  the  dirt  wrongfully  taken  by  the 
'  defendant  from  the  plaintUTs  vacant  lot, 
as  aforesaid,  and  same  was  reasonably  worth 
the  sum  'of  35  cents  per  cubic  yard- 

"(12)  That  defendant  operates  along  and 
over  its  track  and  roadbed  a  large  number 
of  trains  daily,  and  that  prior  to  the  taking 
of  plaintiff's  land  and  lowering  its  roadbed, 
as  aforesaid,  the  smoke  and  soot  from  de- 
fendant's engines  usually  passed  over  plaln- 
tlflCs  residence,  but  since  the  lowering  of' said 
track  a  large  part  of  the  smoke  and  soot 
therefrom  passes  into  the  plaintiff's  dwelling 
and  porches,  which  annoy  and  trouble  the 
plaintiff  and  his  family,  and  also  depreciates 
the  value  of  said  place  as  a  residence. 

**(13)  That  prior  to  the  taking  of  plain- 
tiff's property  intersecting  with  Church 
street,  crossing  said  railroad  traclt  at  grade, 
and  at  the  point  of  said  crossing,  the  defend- 
ant lowered  its  said  track  about  17  feet, 
thereby  making  it  necessary  and  the  duty 
of  defendant  to  erect  a  bridge  at  said  Hen- 
drix  street  across  said  railroad  track.  That 
in  constructing  the  same  defendant  has  neg- 
ligently and  wrongfully  made  abutments 
for  the  approaches  to  said  bridge  several 
feet  higher  than  was  necessary,  by  reason 
whereof  the  eastern  approach  to  said  bridge 
will  have  to  be  built  so  high  that  it  will 
leave  the  remaining  portion  of  plaintiff's 
vacant  lot  several  feet  below  the  grade  of 
said  street,  which  detracts  from  the  ap- 
pearance of  the  plalntiflTs  property  and 
makes  It  Inaccessible  and  has  thereby  dam- 
aged same. 

"(14)  That  by  reason  of  the  defendant's 
having  taken  strip  of  plaintiff's  vacant  lot, 
as  hereinbefore  stated,  it  has  destroyed  the 
value  of  the  remainder  of  said  lot,  as  the 
remaining  part  thereof  is  too  small  for  a 
building  lot 

"(15)  That  by  reason  of  the  wrongful  acts 
of  defendant,  as  hereinbefore  alleged,  plain- 
tiff has  been  damaged  to  the  amount  of  two 
thousand  ($2,000)  dollars. 

"Wherefore  plaintiff  prays  for  judgment 
against  the  defendant  for  two  thousand 
($2,000)  dollars  and  costs,  to  be  taxed  by  the 
clerk." 

"Deed  for  Right  of  Way  to  Piedmont  Rail- 
road. 

"Whereas  the  construction  of  the  Pied- 
mont Railroad  will  be  of  great  importance 
to  the  district  of  country  through  which  it 
will  pass,  and  will,  it  Is  believed,  add  ma- 
terially to  the  value  of  the  lands  along  the 
line  which  may  be  adopted  for  the  same, 
and  the  undersigned  are  anxious,  as  far  as 
possible,  to  induce  the  construction  of  the 
work  through  their  respective  lands: 

"Ble  it  therefore  known  and  declared  by 
these  presents   that  we  whose  names  are 


hereunto  subscribed,  for  and  In  consideration 
of  the  premises,  and  also  of  one  ($1.00)  dol- 
lar to  each  of  us  in  hand  paid  by  the  Pied- 
mont Railroad  Company,  the  receipt  of 
which  is  hereby  acknowledged,  do  hereby 
grant,  bargain,  sell  and  convey  to  the  said 
Piedmont  Railroad  Company  all  right,  title 
and  claim  to  so  much  of  our  land  as  may  be 
occupied  by  the  said  railroad,  its  banks, 
ditches  and  works,  and  we  do  furthermore 
hereby  release  all  claims  for  damages,  wheth- 
er on  account  of  increased  fencing  or  other- 
wise, which  may  be  occasioned  by  the  pas- 
sage of  the  said  railroad  through  our  re- 
spective lapds,  provided  that  the  said  Pied- 
mont Railroad  be  located  on  a  route  having 
one  of  its  termini  at  Danville  and  the  other 
of  its  termini  at  Greensboro." 

The  defendant  demurred  as  follows: 

"(1)  For  that  it  appears  upon  the  ftice  of 
the  complaint  that  the  defendant,  under  dee4 
to  the  Piedmont  Railroad  Company,  under 
whom  It  claims  and  derives  its  title  from 
those  under  whom  the  plaintiff  daims  and 
derived  his  title,  had  a  legal  right  to  enter 
upon  and  take  possession  of  the  land  lnv<dv> 
ed  in  this  action  for  the  purpose  for  which 
it  was  taken,  held,  and  used. 

"(2)  For  that  it  appears  upon  the  fftoe  of 
the  complaint  that  the  smoke  and  soot  whldi 
the  plaintiff  complains  of  were  caused  by 
the  ordinary  operations  of  trains  over  the 
defendant's  road,  and  the  defendant  being  a 
common  carrier,  authorized  by  law  to  carry 
on  the  business  of  a  common  carrier,  and  it 
being  its  duty  in  the  conduct  of  such  busi- 
ness to  operate  trains  over  its  road,  it  is 
not  liable  for  damages  resulting  from  the 
lawful  performance  of  that  duty. 

"(3)  For  that  It  appears  upon  the  face  of 
the  complaint  that  under  the  deed  from 
those  under  whom  the  plaintiff  claims  to 
the  Piedmont  Railroad  Company,  under  whom 
the  defendant  claims,  the  defendant  had  a 
legal  right  to  place  the  abutments  of  the 
bridge  so  as  to  leave  the  plaintiff's  lot  in 
the  condition  alleged  in  the  complaint." 

The  demurrer  was  overruled,  and  the  de- 
fendant excepted  and  appealed. 

Wilson  &  Ferguson,  of  Greensboro,  for 
appellant  T.  J.  Shaw  and  Justice  &  Broad- 
hurst,  all  of  Greensboro,  for  appellee. 

ALLEN,  J.  [t]  The  demurrer  admits  all 
of  the  allegations  made  by  the  plaintiff,  and 
if  any  part  of  the  complaint  presents  facts 
sufficient  to  constitute  a  cause  of  action,  or 
if  facts  sufficient  for  that  purpose  can  be 
gathered  from  it,  under  a  liberal  construc- 
tion of  its  terms,  the  pleading  will  be  sus- 
tained. Brewer  v.  Wynne,  154  N.  C.  471, 
70  S.  B.  947. 

[2]  Under  this  rule  it  is  admitted  that  the 
defendant  has  entered  upon  the  land  in  con- 
troversy, and  has  removed  6,000  cubic  yards 
of  dirt,  when  it  was  not  necessary  to  do  so 
in  the  use  of  the  right  of  way,  and  for  the 
sole  purpose  of  filling  at  other  places,  which 
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U  an  InTaslon  of  fbe  rights  of  the  plalntifl, 
although  It  be  conceded  that  the  defendant 
la  right  in  its  contention  as  to  the  construe- 
tlon  of  the  deed  for  the  right  of  way,  and 
we  are  therefore  of  opinion  the  demurrer 
was  properly  overruled. 

[3]  This  disposes  of  the  appeal;  but  the 
question  as  to  the  rights  of  the  defendant 
under  the  deed,  which  is  made  a  part  of 
the  complaint,  has  been  fully  discussed,  and 
as  it  will  necessarily  arise  on  the  trial  we 
will  consider  it 

«The  plaintiff  contends  that  the  right  of 
way  acquired  by  the  defendant  under  the 
deed  extends  no  further  than  the  land  ac- 
tually occupied  for  railroad  purposes,  for  its 
banks,  ditches,  and  works,  as  located  soon 
after  the  execution  of  the  deed;  while  the 
defendant  contends  that  it  is  of  the  width 
provided  for  in  the  charter  of  the  Piedmont 
Railroad  Company. 

The  deed  is  signed  by  26  landowners.  It 
recites  that  the  construction  of  the  road 
"will  be  of -great  importance  to  the  district 
of  country  through  which  it  will  pass,  and 
will,  it  is  believed,  add  materially  to  the 
value  of  the  lands";  that  the  grantors  are 
^'anxious,  as  fkr  as  possible,  to  induce  the 
construction  of  the  work  through  their  re- 
spective lands,**  and  it  conveys  "all  right, 
title  and  claim  to  so  much  of  our  land  as 
may  be  occupied  by  the  said  railroad,  its 
banlcs,  ditches  and  works." 

The  parties  to  the  deed  were  dealing  with 
the  future,  and  instead  of  desiring  conditions 
to  remain  as  they  were  they  hoped  for  great- 
er development,  and  conveyed  so  much  of 
the  land  "as  may  be  occupied,**  etc. 

It  was  within  the  contemplation  and  ex- 
pectation of  the  parties  that  the  business  of 
the  railroad  would  increase,  and  that  it 
would  require  more  land  for  its  operations; 
and,  while  the  grantors  might  thereafter 
have  to  surrender  some  additional  land  for 
this  purpose,  they  would  be  compensated 
for  the  loss  in  the  increased  value  of  the  ad- 
joining lands. 

The  question  involved  in  Railroad  Go.  ▼. 
OUve,  142  N.  G.  257,  56  S.  E.  263,  is  similar 
to  the  one  before  us.  In  that  case  the  deed 
to  the  railroad  company  conveyed  a  right  of 
way,  but  did  not  specify  any  particular 
width.  It  conveyed  only  so  much  of  the 
grantor'a  land  as  the  railroad  company,  un- 
der Its  charter  and  amendments,  would  have 
a  right  to  condemn,  and  upon  examination  of 
its  charter  It  was  found  that  that  charter  did 
not  specify  any  particular  width,  but  gave 
the  railroad  company  the  right  to  condemn 
land  for  its  right  of  way  and  all  other  pur- 
poses of  the  company.  In  construing  that 
deed  this  court  used  the  following  language: 
"If  we  hold  that  a  right  of  way  of  the  width 
necessary  to  carry  into  effect  the  purposes 
of  the  company  was  granted,  we  are  con- 
fronted with  the  question  whether  the  words 
'purposes  of  the  company*  must  be  confined 
to  the  purposes  which  existed  at  that  time, 


and  that  its  power  to  enter  and  occupy  was 
exhausted  when  the  road  was  constructed. 
This  construction  would,  in  the  light  of  what 
we  know  to  be  the  purpose  of  constructing  a 
railroad,  be  entirely  too  narrow.  It  would 
confine  the  company  to  the  soil  actually  cov- 
ered by  Its  cross-ties  and  rails,  with  the 
drains  on  either  side.  When  we  examine  the 
charters  of  other  railroads  granted  by  the 
Legislature  from  1833  to  1860,  we  find  that 
when  the  width  of  the  right  of  way  is  fixed 
it  is  usually  100  feet  from  the  center  of  the 
track.  Revised  Code,  chapter  61,  entitled 
'Internal  Improvements,*  confers  upon  all 
railroad  companies  the  power  to  condemn 
land  of  the  width  of  'not  less  than  80 
feet  and  not  more  than  100  feet*  It  would 
seem  that  in  the  absence  of  any  Umlt  in  the 
charter  the  Chatham  Railroad  Company,  by 
the  general  public  law.  referred  to  and  the 
express  grant  of  all  'privileges,  rights,  etc, 
of  corporate  bodies  In  the  state,*  had  'the 
right  to  condemn*  to  the  extent  of  100  feet ; 
and  thus  we  find  a  standard  by  which  to 
measure  the  right  granted  by  the  deed  of 
May,  1862.  Unless  we  can,  in  this  way,  give 
effect  to  the  deed  by  rendering  the  descrip- 
tion of  the  easement  certain,  we  would  be 
compelled  to  hold  it  invalid.  The  maxim, 
'Ut  res  magls  valeat  quam  pereat'  admonish- 
es us  that  it  is  our  duty  to  uphold  the  deed. 
If  by  reasonable  construction  it  can  be  done. 
We  think  that  the  words,  'so  much  as  the 
said  road  would  have  the  right  to  condemn,' 
carry  the  right  of  way  to  the  extent  of  100 
feet  which  would  be  fixed  by  adopting  the 
center  of  the  track  as  the  point  from  which 
the  measurement  should  be  made,  extending 
50  feet  on  each  side.*' 

The  language  quoted  in  EJarnhardt  v.  Rail- 
road, 157  N.  a  234,  72  S.  EI  864,  from  the 
Olive  Case,  as  to  the  construction  of  charters 
granted  about  the  time  of  the  charter  to  the 
Piedmont  Company,  is  pertinent  to  the  con- 
struction of  a  deed  executed  for  the  same 
general  purpose:  "The  point  of  view  from 
which  charters  for  railroads  were  drawn  in 
this  state  60  years  ago  must  not  be  lost  sight 
of  in  construing  them  in  the  light  of  present 
conditions.  If,  to  induce  the  investment  of 
capital  in  the  construction  of  railroads  and 
development  of  the  country,  large  privileges 
were  conferred,  not  inconsistent  with  the  ex- 
ercise" of  the  sovereign  power  of  the  state  in 
controlling  them,  we  may  not  construe  them 
away  without  doing  violence  to  sound  prin- 
ciple and  fair  dealing.  When  these  rights  of 
way  were  granted,  or  statutes  enacted  per- 
mitting their  acquisition  in  the  exercise  of 
the  right  of  eminent  domain,  it  was  contem- 
plated that  they  should  be  of  sufficient  width 
to  enable  the  company  to  safely  operate  the 
road  and  protect  the  adjoining  lands  from 
fire  communicated  by  sparks  emitted  by  the 
engines.  Land  was  cheap  and  population 
sparse.  The  railroads,  as  the  charters  show, 
were  to  be  built  by  the  citizens  of  the  state^ 
the  capital  stock  to  be  subscribed  by  large 
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numbers  of  people;  Legidatnies  were  ready 
to  make  broad  concessions  to  these  domestic 
corporations,  and,  as  shown  by  the 'record  in 
this  and  other  cases  in  this  court,  the  own- 
ers of  lands,  because  *the  benefits  which  wiU 
arise  from  the  building  of  said  railroads  to 
the  owners  of  the  land  over  which  the  same 
may  be  constructed  will  greatly  exceed  the 
loss  which  may  be  sustained  by  them,'  were 
desirous  to  promote  the  building  thereof,  and 
to  that  end  to  give  them  rights  of  way  over 
their  lands.  When  the  road  has  been  con- 
structed and  the  benefits  enjoyed,  although 
new  and  unexpected  conditions  have  arisen, 
the  rights  granted  may  not  be  withdrawn, 
although  the  long-deferred  assertion  of  their 
full  extent  may  work  hardship." 

The  same  rule  of  construction  was  applied 
In  New  Bern  v.  RaUroad,  159  N.  0.  543,  75 
S.  E.  807,  to  a  contract  entered  into  in  1856, 
by  which  the  railroad  agreed  to  grade  Han- 
cock street  and  to  keep  and  preserve  it  in 
good  order,  and  a  mandatory  injunction  was 
there  sustained,  commanding  the  defendant 
to  pave  the  street,  the  court  saying,  among 
other  things:  'This  obligation  is'  not  to  be 
measured  by  the  size  and  condition  of  the 
city  at  the  time  when  the  contract  was  en- 
tered into.  The  increase  of  population  and 
the  consequent  growth  of  the  dty  must  nec- 
essarily have  been  within  the  purview  of 
the  parties  at  the  time  the  contract  was 
made.'* 

We  are  therefore  of  opinion  that  by  cor- 
rect interpretation  of  the  language  in  the 
deed  the  right  of  way  of  the  defendant  is 
confined  to  the  land  occupied  for  its  tracks, 
banks,  ditches,  and  works,  but  that  such  oc- 
cupation is  not  to  be  determined  by  the  needs 
of  the  defendant  at  the  time  of  the  execution 
of  the  deed,  and  may  be  extended  from  time 
to  time,  when  necessary  to  meet  the  growing 
demands  upon  the  defendant,  and  for  the 
development  of  its  business,  not  to  exceed, 
however,  the  width  of  the  right  of  way  pro- 
vided in  its  charter. 

If  the  defendant  exceeds  the  right  confer- 
red as  herein  declared,  the  plaintiff  may  re- 
cover the  damages  directly  caused  thereby; 
but  the  defendant  is  not  liable  for  damages 
Incident  to  the  lawful  exercise  of  its  right 

Affirmed. 

(182  N.  C.  6) 

HUDSON  et  aL  v.  MORTON  et  aL 

(Supreme  Court  of  North  Carolina.    April  16, 

1913.) 

EviDENCB  (§  460*)— Descbiption  of  Lani>— 
Pabol  Evidenck. 

The  description  in  a  deed  of  the  property 
as  land  in  a  certain  county  and  township,  ''be- 
ing one  acre  *  *  *  adjoining  M.  L.  lands 
in  one  corner  of  the  field  now  turned  out,  and 
lies  near  and  indnding  the  spring,  it  being  a 
portion  of  the  W.  H.  tract  of  lana,  and  being 
the  land  conveyed  by  D.  to  M.  *  *  *  public 
school  committee  of  district  No.  10,  *  *  * 
said  deed  bearing  date    *    *    *    and  recorded] 


in/'  is  sufBdent  to  permit  identification  of  the 
land  by  paroL 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  tl  2115-2128;  Dec  Dig.  t  460.«] 

Appeal  from  Superior  Court,  Stanly  Coun- 
ty; Coolie,  Judge. 

Action  by  John  D.  Hudson  and  others, 
trustees,  against  David  S.  Morton  and  oth- 
ers. Judgment  for  plaintiffs;  defendants  ap- 
peal.    Aflirmed. 

J.  M.  Brown  &  Son  and  A.  0.  Huneycatt» 
all  of  Albemarle,  for  appellants.  Jerome  ft 
Price»  of  Salisbury,  for  appellees. 

CLARK,  C  J.  This  is  a  controversy  over 
one  acre  of  land  formerly  used  as  a  school- 
house  lot  and  recently  purchased  by  the 
plaintiffs  as  trustees  of  the  Union  Grove 
Baptist  Church.  There  was  a  reference  made 
to  R.  L.  Smith  and  two  others  as  referees, 
whose  report  was  confirmed  by  the  Judge. 
The  finding  of  facts  approved  by  the  Judge 
is  conclusive,  if  there  is  any  evidence  to  sup- 
port the  finding  that  is'  excepted  to.  The 
only  point  presented  is  the  exception  by  the 
defendants  that  the  description  in  the  deeds 
under  which  the  plaintiffs  claim  title  was  too 
vague  and  Indefinite  to  admit  of  parol  evi- 
dence to  identify  the  land. 

The  deed  to  the  plaintiffs  describes  tlie 
land  as  a  piece,  parcel,  or  lot  of  land  situat- 
ed in  Stanly  county.  North  Carolina,  in  Albe- 
marle township,  ''it  being  one  acre  of  land 
adjoining  Margaret  Lowder  lands  In  one 
comer  of  the  field  now  turned  out,  and  lies 
near  and  including  the  spring,  it  being  a  por- 
tion of  the  Wiley  Hudson  tract  of  land,  and 
being  the  land  conveyed  by  E.  W.  Davis  to 
Joseph  Morton,  Jesse  Morton,  and  John 
Thompson,  public  school  committee  of  dis- 
trict N.  10  of  Stanly  county.  North  Carolina, 
said  deed  bearing  date  February  11,  1882, 
and  recorded  in  the  ofi9ce  of  the  register  of 
deeds  of  Stanly  county,  North  Carolina,  in 
Book  of  Deeds  No.  81,  page  271,  etc.,  it  being 
the  property  formerly  owned  by  district  No. 
13  in  the  Albemarle  township,  the  number  of 
the  district  being  changed  by  virtue  of  a  re- 
district  arrangement  of  the  school  districts 
of  said  township  in  said  county." 

There  was  uncontradicted  testimony  that 
the  plaintiffs  and  those  under  whom  they 
claim  have  been  in  possession  of  the  lot  of 
land  in  dispute  for  27  or  28  years.  The  tes- 
timony further  was  that  this  lot  was  first 
used  as  a  playground,  and  afterwards  the 
Bchoolhouse  was  built  thereon;  that  the  lot 
was  a  part  of  the  Wiley  Hudson  tract,  and 
was  located  in  the  corner  of  an  old  field, 
and  this  old  field  adjoins  the  Margaret  Low- 
der land;  that  the  defendant  D.  S.  Morton 
told  the  surveyor  that  the  lot  which  he  sur- 
veyed was  known  as  the  schoolhouse  lot;  that 
the  lot  as  conveyed  had  been  known  as  the 
schoolhouse  lot  for  20  or  30  years;  and  that 
the  school  committee  had  been  in  possession 
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of  the  lot  for  27  or  28  years.  It  was  also 
shown  that  the  defendant  D.  S.  Morton  bid 
on  the  lot  at  the  public  sale  made  by  the 
board  of  education,  and  that  he  owns  the 
Wiley  Hudson  tract,  except  one  acre. 

Edwards  v.  Deans,  125  N.  G.  61,  34  S.  E. 
105,  is  very  much  like  this  case.  In  that 
case  there  was  a  deed  for  30  acres  In  the 
Western  part  of  a  tract  of  112  acres,  and 
there  was  a  surrey  of  the  30  acres,  followed 
by  possession.  It  was  held  that  the  descrip- 
tion was  sufficient  to  admit  of  parol  testi- 
mony to  identify  the  land. 

In  Perry  v.  Scott,  109  N.  C.  374,  14  S.  B. 
294,  the  language,  '*0n  the  south  side  of  Trent 
river,  adjoining  the  lands  of  Golgrove,  Mc- 
Daniel,  and  others,  containing  360  acres," 
was  held  not  too  vague  and  indefinite  to  per- 
mit identification  by  paroL  In  Farmer  v. 
Batts,  83  N.  O.  887,  the  court  sets  out  a  list 
of  descriptions  which  had  been  held  to  be 
too  indefinite  to  admit  of  parol  testimony, 
and  also  a  list  of  descriptions  which  had 
been  held  sufficient  to  permit  of  such  aid. 
Without  elaborating  the  particulars  in  which 
this  description  differs  from  the  others,  we 
think  it  falls  within  the  class  of  cases  in 
which  the  description  is  sufficient  to  Justify 
the  admission  of  parol  testimony  to  identify 
the  lands  in  dispute. 

The  principal  parts  Of  the  description  in 
this  case  are :  (1)  the  lot  of  land  in  dispute 
consists  of  only  one  acre;  (2)  it  adjoins  the 
Margaret  Lowder  lands;  (3)  it  lies* in  one 
comer  of  an  old  field;  (4)  this  old  field  was 
turned  out  in  1882 ;  (5)  the  lot  includes  the 
spring;  (6)  it  is  a  portion  of  the  Wiley  Hud- 
son tract;  (7)  it  is  the  land  conveyed  by  E. 
W.  Davis  in  1882  to  school  committee  of  dis- 
trict No.  10,  which  district  was  afterwards 
changed  to  district  No.  13. 

The  referees  found  that  this  lot  did  not 
"adjoin  the  Margaret  Lowder  land,"  but  that 
it  was  in  the  comer  of  an  old  field  which  did 
adjoin  the  Lowder  land.  This  was  an  imma- 
terial variance.  They  found  on  the  evidence 
that  this  was  the  *'schoolbouse  lot,"  and  the 
description  in  the  deed  Justified  the  admis- 
sion of  parol  testimony.  It  is  tme  that  the 
deed  of  1882  from  Davis  to  the  school  com- 
mittee described  the  land  as  lying  *'in  Stanly 
Co.,  North  Carolina,  adjoining  lands  of  Thom- 
as A.  Lowder  and  others,  and  bounded  as 
follows,  viz.:  Being  one  acre  adjoining  the 
Margaret  Lowder  lands  in  one  comer  of  the 
old  field  now  turned  out;  it  lies  near  and 
including  the  fifprlng,  It  being  a  portion  of  the 
Wiley  Hudson  tract  of  land,  containing  one 
acre  more  or  less."  The  evidence  showed  that 
the  committee  took  possession  of  this  lot  of 
land  and  occupied  it  for  a  schoolhouse  lot,  and 
the  subsequent  deeds  from  the  board  of  educa- 
tion to  s John  M.  Lowder  and  from  him  to  the 
plaintiffs,  trustees,  refer  to  said  deed  and 
describe  the  land  as  that  which  had  been 
held  for  school  purposes  under  the  Davis 


deed,  and  together  with  the  parol  evidence 
Justified  the  finding  of  the  referees  which 
identified  the  property. 

We  are  of  opinion  that  parol  testimony 
was  properly  admitted. 

Affirmed. 

(162  N.  C.  53) 

STANDING  STONE  NAT,  BANK  v.  WAL- 

2SBR  et  aL 

(Supreme  Ck)art  of  North  Carolina.     April  23^ 

1913.) 

1.  Sales  (|  287*)  —  AcnoNS  —  Defbnbbs  — 
Bbeagh  of  Warbanty. 

In  an  action  on  a  note  given  for  the  pur- 
chase price  of  a  horse,  a  breaich  of  warranty  of 
the  horse  was  not  a  defense,  where  it  provided 
that  if  the  horse  did  not  come  up  to  representa- 
tions the  seller  would  furnish  another  upon 
the  return  of  the  one  sold,  the  seller  nad 
offered  to  do  this  if  the  one  sold  was  returned, 
and  the  purchaser  had  failed  to  return  such 
horse. 

[Ed.  Note.— For  other  cases,  see  Sales^  Gent. 
Dig.  §§  811-81(5 ;  Dec.  Dig.  |  287.») 

2.  Bills  and  Notes  (§  35(5*)—AcnoNa— De- 
fenses—Availability. 

In  an  action  by  a  bank  on  a  note,  where 
the  evidence  showed  that  it  gave  its  indorser 
credit  on  his  account,  and  did  not  show  that 
the  amount  so  credited  had  been  checked  out, 
or  that  the  indorser  was  indebted  to  the  bank, 
defendant  could  prove  any.  defenses  or  ooun- 
terclaims  available  against  the  indorser,  since 
while,  under  the  express  provisions  of  Bevisal 
1905,  {  2208,  an  indorsee,  suing  on  a  note,  is 
presumed  to  be  a  holder  in  due  course,  this  is 
only  a  presumption,  and  where  the  facts  are 
all  disclosed,  and  show  that  it  has  not  paid 
value,  it  cannot  claim  to  be  a  holder  in  due 
course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  906 ;    Dec  Dig.  |  35(k*] 

Clark,  C  J.,  dissenting  in  part 

Appeal  from  Superior  Court,  Davidson 
County;  O.  M.  Cooke,  Judge. 

Action  by  the  Standing  Stone  National 
Bank  against  J.  G.  Walser  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed. 

E.  B.  Raper  and  Walser  &  Walser,  all  of 
Lexington,  for  appellant&  Avery  ft  Avery, 
of  Morganton^  and  Walter  Clark,  Jr.,  of  Ra- 
leigh, for  appellee. 

CLARK,  C.  J.  This  action  was  brought  by 
the  plaintiff  on  a  note  given  by  defendants 
to  H.  P.  Reynolds  &  Co.,  or  bearer,  at  Lex- 
ington, N.  C,  September,  13,  1907,  due  30 
months  after  date,  with  interest,  and  pay- 
able at  the  National  Bank  of  Lexington.  The 
plaintiff  acquired  the  note  at  its  bank  In 
Pennsylvania  May  4,  1908,  and  gave  $350 
credit  therefor  to  H.  P.  Reynolds  on  his 
checMng  account  The  note  was  indorsed: 
"For  value  received,  I  hereby  guarantee  pay- 
ment of  the  within  note  at  maturity.  May  4, 
1908.  H.  P.  Reynolds."  H.  P.  Reynolds  it 
Co.,  are  customers  of  the  plaintiff  bank, 
keeping  a  checking  account  there.  Plaintiff 
alleges   In  the  complaint  that  it  took  the 
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note  BB  assignee  and  innocent  purchaser  for 
value,  before  maturity.  The  note  was  duly 
protested  for  nonpayment,  upon  presentation 
at  maturity,  and  plaintiff  has  since  demanded 
payment  thereof  of  the  defendants,  but  no 
part  thereof  has  been  paid. 

The  answer  admits  the  execution  of  the 
note,  but  sets  up  as  a  defense  that  its  execu- 
tion was  procured  by  fraud  and  misrepre- 
sentation on  the  part  of  the  payees,  H.  P. 
Reynolds  &  Co.,  in  that:  (1)  They  falsely 
and  fraudulently  represented  to  the  plaintiff 
that  a  number  of  gentlemen,  including  J.  G. 
Ripple  and  others,  had  agreed  to  purchase  a 
certain  horse  and  pay  therefor  the  price  of 
$3,400;  whereas.  In  fact,  their  agreement 
with  said  Ripple,  and  perhaps  others,  was 
that  they  were  not  to  pay  for  said  horse,  ex- 
cept out  of  the  profits  of  the  same,  which 
fact  was  unknown  to  the  defendants,  and 
they  executed  the  note  in  ignorance  thereof. 
There  was  no  proof  of  this,  and  it  would 
have  been  irrelevant  in  this  action. '  (2)  That 
said  Reynolds  &  Ck).  falsely  represented  that 
the  horse  which  they  sold  to  the  defendants 
and  others  was  an  Imported  German  coach, 
and  was  a  reasonably  sure  foal-getter,  and 
they  also  entered  into  a  written  guaranty 
and  warranted  the  said  horse  to  that  effect, 
when  In  fact,  as  defendants  are  Informed  and 
believe,  the  said  horse  was  not  an  imported 
German  coach  and  was  not  a  reasonably 
sure  foal-getter  as  guaranteed,  and  tendered 
the  said  horse  back  to  Reynolds  &  Co.,  who 
refused  to  accept  the  same.  The  defendants 
further  aver  that,  if  the  plaintiff  is  in  fact  a 
holder  of  the  notes  sued  on,  he  did  not  take 
same  for  valuable  consideration  and  with- 
out notice  of  the  defenses  above  set  forth. 

In  the  reply  the  plaintiff  sets  out  that  the 
defendants  and  10  others  on  September  12, 
1907,  executed  three  promissory  notes,  due, 
respectively,  in  18,  30,  and  42  months  after 
date,  with  interest  from  date,  aggregating 
altogether  $3,400 ;  that  on  the  next  day  these 
two  defendants  sought  the  said  H.  P.  Rey- 
nolds, and  proposed  that  if  he  would  release 
them  from  liability  as  makers  on  said  three 
notes,  aggregating  $3,400,  they  would  execute 
said  $400  note  now  in  suit,  which  offer  was 
accepted,  and  the  defendants  were  released 
from  the  other  three  notes,  which  the  plain- 
tiff pleads  was  a  valid  arrangement  under 
Rev.  t  859. 

On  the  trial  the  jury  found,  by  consent, 
that  the  note  sued  on  was  executed  by  the 
defendants  in  consideration  of  their  release 
from  liability  on  the  three  notes  executed  by 
them  and  others,  aggregating  $3,400,  which 
had  been  executed  on  the  previous  day  to 
said  Reynolds  &  Go.  for  the  purchase  money  of 
a  horse.  But  this  consent  was  subject  to  the 
exceptions  as  to  the  ruling  of  the  court  as 
to  the  competency  of  the  evidence  offered  as 
to  this  issue  and  excluded  by  the  court  The 
jury  further  found  that  the  plaintiff  purchas- 
ed the  note  sued  on  before  maturity,  for  a 
valuable  consideration,  and  in  due  course  of  1 


trade,  and  without  notice  of  any  alleged 
fraud,  or  of  any  infirmity  affecting  the  valid- 
ity of  said  note. 

It  was  in  evidence  for  the  plaintiff  by 
depositions  of  its  officers  that  the  note  was 
passed  upon  in  regular  course  by  the  finance 
committee  of  the  plaintiff  bank  and  approved 
by  its  board  of  directors,  and  it  was  purchas- 
ed in  good  faith,  for  value,  and  without  no- 
tice of  any  alleged  infirmity.  On  cross-exam- 
ination, the  officials  of  the  plaintiff  bank 
stated  that  they  paid  $350  for  the  note ;  that 
is,  that  they  gave  'Reynolds  credit  to  that 
amount  on  his  checking  account  which  he  had 
with  the  bank.  The  witnesses  for  the  plain- 
tiff bank  were  a  member  of  the  finance  com- 
mittee and  the  cashier,  whose  evidence  was 
full  and  explicit  on  these  points,  and  there 
was  no  evidence  to  the  contrary.  There  was 
testimony  as  to  their  good  character.  Pro- 
test of  the  note  at  maturity  and  nonpayment 
was  also  shown. 

The  defendants  in  reply  Introduced  evi* 
dence  that  in  the  meeting  between  them  and 
Reynolds  the  agreement  was  that  this  note 
of  $400  was  to  be  executed  in  consideration 
of  their  release  ftom  the  $3,400  notes  there- 
tofore given,  and  $400  was  indorsed  upon  the 
said  three  previous  notes  as  having  been  paid 
by  them.  But  they  further  testified  that  the 
$400  note  was  given  with  a  further  agree- 
ment that  the  same  contract  6f  guaranty  as 
to  the  character  of  the  horse  was  to  apply  to 
the  new  note,  and  that  in  that  respect  the 
horse  was  a  total  failure. 

The  first  exception  is  because  the  court 
excluded  the  written  guaranty  given  by  Reyn- 
olds &  Go.  at  the  time  the  notes  were  exe- 
cuted for  the  $3,400.  The  defendants  also  ex- 
(oepted  because  the  court  ruled  that,  the 
$400  note  sued  on  having  been  given  in  con- 
sideration of  a  release  of  these  defendants 
from  the  three  original  notes,  he  refused  to 
admit  the  evidence  as  to  the  retention  of  the 
guaranty  as  to  the  character  of  the  horse  as 
a  part  of  the  consideration  for  the  note  of 
$400.  The  defendants  further  excepted  that 
the  court  charged  that,  the  only  evidence  be- 
fore the  jury  as  to  the  note  being  taken  for 
value  before  maturity  and  without  notice  be- 
ing that  contained  in  the  depositions  offered 
by  the  plaintiff,  if  it  was  believed  by  the 
jury,  it  should  answer  the  last  issue,  'Tes." 

The  contention  of  the  defendants  before 
us  was  based  upon  the  allegations  of  ''fraud 
and  false  representations,"  and  that  the 
plaintiff  took  the  note  with  notice  of  ''de- 
fect in  the  title."  There  was  no  proof  that 
the  horse  was  not  a  German  coach.  While  it 
is  alleged  in  the  complaint  that  Reynolds  & 
Co.  represented  the  horse  to  be  a  good  foal- 
getter  and  that  as  a  matter  of  fact  he  was 
totally  worthless  in  that  respect,  there  is  no 
allegation  in  the  complaint  that  said  Reyn- 
olds &  Co.  knew  that  the  horse  was  defective, 
and  no  proof  whatever  as  to  that  effect  was 
offered. 

The  new  note  having  been  taken  tn  dis- 
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charge  or  compromise  of  the  liability  of  the 
defendants  upon  the  three  former  notes,  ev- 
idence as  to  any  false  representations,  or  oth- 
er defects  affecting  the  validity  of  said  prior 
notes,  was  properly  excluded.  6  A.  &  E. 
718;  Rev.  |  859.  Also  the  guaranty  accom- 
panying the  execution  of  said  prior  notes 
'Would  not  be  competent,  but  for  the  fact 
that  the  defendants  offered  evidence  that  a 
part  of  the  consideration  of  the  new  $400 
note  was  that  it  should  "retain  the  same 
guaranty."  It  was  error  In  the  court,  there- 
fore, to  exclude  such  evidence;  for,  if  it 
was  believed,  such  guaranty  was  a  part  of 
the  consideration  for  the  new  note.  But  the 
exclusion  of  this  evidence  was  harmless  er- 
ror, for  such  guaranty  was  an  equity,  and 
did  not  accompany  the  note  into  the  hands 
of  a  purchaser  for  value,  without  notice,  and 
before  maturity.  The  court  properly  told 
the  Jury  that  the  only  evidence  as  to  the 
purchase  of  the  note  was  the  depositioDS  of- 
fered by  the  plaintiff,  and  that  if  it  was 
to  be  believed  the  plaintiff  was  an  innocent 
purchaser  for  value,  and  to  answer  the  last 
issue,  "Yes." 

The  defendants,  however,  contend  that  the 
burden  was  upon  the  plaintiff  to  prove  that 
it  actually  paid  out  to  Reynolds  the  $350 
which  the  bank  placed  to  the  credit  of  Reyn- 
olds' checking  account  on  May  4,  1908.  It 
is  true  that,  It  such  money  was  not  checked 
out  by  Reynolds,  the  bank  would  not  be  pur- 
chaser of  the  note  for  value.  Under  the  de- 
cisions of  this  state  the  rule  is:  **The 
first  money  In,  the  first  money  out"  Reid 
V.  Bank,  159  N.  C.  101,  74  S.  E.  746.  And  the 
strong  presumption  is  that  a  credit  of  $350 
placed  on  the  checking  account  of  Reynolds 
nearly  two  years  before  the  maturity  of  the 
note  was  drawn  out  by  him.  But  the  case 
does  not  depend  upon  probabilities.  Rev.  $ 
2201,  defines  "what  constitutes  a  holder  in 
due  course"  as  follows :  (1)  That  the  instru- 
ment is  complete  and  regular  upon  its  face; 
(2)  and  the  holder  acquired  it  before  due, 
and  without  notice  of  previous  dishonor; 
(8)  that  he  took  It  for  good  faith  and  value; 
(4)  that  he  had  no  notice  of  any  infirmity 
in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it  The  uncontradicted 
evidence  of  the  plaintiff,  if  believed,  filled  all 
the  above  requirements.  The  only  question 
which  can  be  raised  is  as  to  whether  the 
plaintiff  took  "for  value,"  inasmuch  as  it  is 
not  shown  that  the  $350  credit  given  Reyn- 
olds on  his  checking  account  two  years  be- 
fore maturity  was  actually  checked  out  In 
short  the  controversy  narrows  down  to  the 
proposition:  Upon  whom  rests  the  bur- 
den of  showing  or  disproving  the  receipt  of 
the  money  by  the  indorser? 

Rev.  {  2208,  provides:  "Every  holder  is 
deemed  prima  facie  to  be  a  holder  in  due 
course."  Then  there  follows  this  exception 
that  "when  it  is  shown  that  the  title  of 
any  person  who  negotiated  the  instrument 
was  defective,  the  burden  is  on  the  holder  to 


prove  that  he,  or  some  other  person  under 
whom  he  claims,  acquired  the  title  as  a  hold- 
er in  due  course."  But  to  this  exception  it- 
self there  is  the  following  exception:  **But 
the  last  mentioned  rule  does  not  apply  in 
favor  of  a  party  who  became  bound  on  the 
instrument  prior  to  the  acquisition  of  such 
defective  title."  We  need  not  discuss  wheth- 
er these  defendants,  under  the  exception  to 
the  exception,  can  take  any  benefit,  because 
upon  the  face  of  the  exception  itself  the  bur- 
den is  shifted  to  the  holder  only  when  "the 
title  of  the  Indorser  is  defective,"  and  there 
is  no  evidence  whatever  to  that  effect  in  this 
case.  In  Rev.  H  2203  and  2205,  reference  is 
made  both  to  "infirmity  in  the  instrument  or 
defect  in  the  Utle."  Rev.  |  2208,  shifts  the 
burden  of  proof  to  the  holder  only  when 
there  Is  a  "defect  of  title"  pleaded  by  one 
whose  liability  did  not  accrue  prior  to  such 
defect  Rev.  {  2204,  defines  a  defective  ti- 
tle to  be  when  the  indorser  "obtained  the 
instrument  or  any  signature  thereto,  by 
fraud,  duress,  or  force  and  fear  or  other 
unlawful  means,  or  for  an  illegal  considera- 
tion, or  when  he  negotiated  It  in  breach  of 
faith  or  under  such  circumstances  as  amount 
to  a  fraud."  None  of  these  things  have 
been  shown  in  this  case.  There  was  no  du- 
ress, force,  fear,  illegal  consideration,  or 
breach  of  faith  in  transferring  the  note ;  nor, 
as  we  have  seen,  was  there  any  fraud.  The 
excluded  evidence  of  the  defendants,  if  ad- 
mitted and  believed,  merely  showed  that 
Reynolds  &  Co.  had  agreed  that  the  guaran- 
ty, given  on  a  separate  paper  at  the  time 
of  the  execution  of  the  three  prior  notes, 
that  the  horse  was  reliable  as  a  sure  foal-get- 
ter was  continued  as  a  guaranty  collateral 
to  the  new  $400  note,  and  there  was  evi- 
dence tending  to  show  that  the  horse,  while 
he  was  not  shown  to  be  entirely  worthless, 
because  he  was  doubtless  a  good  work  ani- 
mal, did  not  come  up  to  this  guaranty.  But 
the  guaranty  was  the  ground  of  a  cross-ac- 
tion for  damages  for  breach  thereof,  and  was 
an  equity  which  did  not  attach  to  the  note  in 
the  hands  of  a  holder  in  due  course. 

Rev.  {  2208,  made  the  plaintiff  prima  fade 
a  "holder  in  due  course,"  and  the  exception 
that  the  burden  is  thrown  upon  the  holder  to 
prove  that  he  is  a  holder  In  due  course  ap- 
plies only  when  there  is  a  "defect  in  the  ti- 
tle," and  the  defendants  have  failed  to  show 
that  the  title  was  defective  by  merely  show- 
ing that  the  guaranty  given  by  Reynolds  & 
Co.  as  to  the  character  of  the  horse  was 
broken.  They  have  not  shown  any  fraud  or 
fraudulent  representation.  They  have  not 
shown  that  the  horse  was  not  a  German 
coach  horse,  and  while  there  is  evidence  that 
the  character  of  the  horse  was  not  as  repre- 
sented, it  has  not  been  alleged  nor  shown 
that  Reynolds  &  Co.  were  aware  of  that  fact 
at  the  time  of  the  sale,  nor  that  the  defect 
may  not  have  accrued  subsequently  to  the 
sale,  as  they  allege. 

A  false   representation  must  be  "a  ftdse 
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fitatement  of  an  eTlntlng  fact,  known  to  the 
payee  and  Intended  and  calculated  to  de- 
celye."  This  has  not  been  shown  In  the 
present  case.  The  mere  allegation  in  the 
complaint  that  the  representation  as  to  the 
character  of  the  horse  did  not  come  np  to 
the  terms  of  the  guaranty  is  not  sufficient  to 
throw  upon  the  holder  of  the  note  the  bur- 
den of  proving  payment,  when  he  has  tes- 
tified that  he  paid  for  the  note  and  placed 
$350  to  the  credit  of  the  indorser  in  its  pur- 
chase. Prima  facie  the  holder  held  in  due 
course,  and  there  is  no  proof  to  the  contra- 
ry, and  nothing  to  rebut  the  presumption, 
therefore,  that  it  was  a  purchaser  "for  val- 
ue." TredweU  v.  Blount,  86  N.  C.  83 ;  Bank 
V.  Bridgers,  08  N.  0.  72,  3  S.  B.  826,  2  Am. 
St  Bep.  317;  Lewis  v.  Long,  102  N.  O.  208. 
9  S.  B.  687, 11  Am.  St  Rep.  725. 

The  fact  that  $350  was  less  than  the  face 
value  of  the  note  in  no  wise  contradicts,  but 
rather  confirms,  the  evidence  that  the  plain- 
tlft  bought  the  note  from  the  indorser.  Far- 
thing V.  Dark,  111  N.  C.  243,  16  S.  B.  337. 
That  the  indorser  guaranteed  the  note  is 
nothing  more  than  every  indorser  does  when 
he  procures  the  note  of  another,  with  his  in- 
dorsement, to  be  discounted.  Rev.  §  2172, 
provides:  "Every  negotiable  instrument  la 
deemed  prima  facie  to  have  been  issued  for 
a  valuable  consideration  and  every  person 
whose  signature  appears  thereon  to  have  be- 
come a  party  thereto  for  value."  Rev.  § 
2173,  provides :  "Value*  is  any  consideration 
sufficient  to  support  a  simple  contract"  This 
note,  being  payable  to  bearer,  was  negotiable 
by  delivery.  Rev.  |  2178;  Tyson  v.  Joyner, 
139  N.  0.  60,  51  S.  B.  803. 

The  law  is  thus  summed  up  in  Selover, 
Neg.  Instr.  218:  "The  original  consideration 
for  a  negotiable  instrument  is  presumed,  and 
consideration  for  an  indorsement  is  also  pre- 
sumed; and  it  follows,  as  of  course,  that  a 
holder  is  presumed  to  have  given  value  for 
the  instrument,  and  this  presumption  is  not 
repelled  merely  by  proof  that  as  between 
the  immediate  parties  the  instrument  was 
without  consideration."  Here  there  was  at 
least  a  partial  consideration,  for  the  horse 
had  value,  even  if  he  did  not  come  up  to  the 
guaranty. 

It  is  also  true,  as  further  stated  by  Sel- 
over, Neg.  Instr.  223,  that  "the  transfer  of 
negotiable  paper  to  a  bank  in  consideration 
of  credit  upon  its  books,  which  credit  is 
not  absorbed  by  an  antecedent  indebtedness, 
or  exhausted  by  subsequent  withdrawals,  is 
not  a  purchase  in  the  ordinary  sense  of  the 
term."  But  the  presumptions  that  the  in- 
strument was  issued  for  a  valuable  consid- 
eration (Rev.  §  2172),  and  that  the  holder 
gave  value  (Rev.  §§  2201  and  2208),  being  pre- 
sumptions in  favor  of  the  holder,  they  must 
be  rebutted  by  the  defendant  The  "holder 
in  due  course  holds  the  Instrument  free  from 
any  defect  of  title  of  prior  parties,  and  free 
from    defenses    available    to    prior    parties 
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among  themselves,  and  may  enforce  payment . 
of   these   instruments   to   the    full    amount 
thereof  against  all  parties  thereon."    Rev.  § 
2206,  and  numerous  cases  cited  in  Pell's  Rev. 
under  that  section. 

In  Joveshof  v.  Rockey,  58  Misc.  Rep.  559, 
109  N.  Y.  Supp.  818,  it  is  held,  upon  the  sec- 
tion of  the  Uniform  Negotiable  Instruments 
Law  (which  is  our  Rev.  |  2172)  providing 
that  negotiable  instruments  shall  be  deemed 
to  have  been  issued  for  a  valuable  considera- 
tion, and  the  section  (which  is  our  Rev.  | 
2176)  making  failure  of  consideration  a  mat- 
ter of  defense  against  any  person  not  a  hold- 
er in  due  course,  the  burden  is  on  the  de- 
fendant, even  in  such  cases,  to  show  want 
of  consideration.  The  court  says  that,  what- 
ever might  have  been  the  difference  in  the 
decisions  prior  to  the  Uniform  Negotiable  In- 
struments Law,  it  is  now  well  settled  that 
"the  presumption  that  the  indorser  of  a  ne- 
gotiable note  is  a  bona  fide  holder  is  -  not 
repelled  merely  by  proof  that  the  paper,  as 
between  the  immediate  parties,  was  without 
consideration"— citing  to  that  effect  Mitchell 
V.  "Baldwin,  88  App.  Div.  265,  84  N.  Y.  Supp. 
1043;  Harger  v.  Worrall,  69  N.  Y.  370,  25 
Am.  Rep.  206.  To  same  effect  are  the  hun- 
dreds of  decisions  collected  in  7  Century  Di- 
gest, Bills  and  Notes,  §§  1653  and  1654. 

In  Voss  V.  Chamberlain,  139  Iowa,  569,  117 
N.  W.  269,  19  L.  R.  A.  (N.  S.)  106,  130  Am. 
St  Rep.  331,  it  is  held:  "The  transferee  of 
negotiable  paper  regular  on  its  face  is  pre- 
sumed to  be  a  holder  in  due  course,  ,and 
this  presumption  Is  not  overcome  by  a  mere 
showing  that  the  title  of  the  party  trans- 
ferring the  same  was  defective;  but  those 
questioning  his  title  are  charged  with  the 
burden  of  proving  his  lack  of  good  faith  in 
acquiring  it,  for  when  one  of  two  innocent 
parties  to  negotiable  paper  must  suffer  by 
the  wrongful  act  of  a  third  person,  the  one 
who  has  made  the  wrongful  act  possible 
must  bear  the  loss" — citing  numerous  author- 
ities. Indeed,  this  principle  Is  of  almost  uni- 
versal application. 

In  Shirk  v.  Mitchell,  137  Ind.  194,  36  N. 
B.  850,  the  principles  applicable  are  thus 
clearly  summed  up,  with  citation  of  numer- 
ous authorities:  (1)  When  it  Is  alleged  and^ 
shovm  that  a  negotiable  instrument  was  pro- 
cured to  be  executed  by  fraud,  it  is^  incum- 
bent upon  the  holder  to  prove  that  he  is  a 
bona  fide  holder  for  value;  but  (2)  when  the 
defense  pleaded  and  proved  is  a  failure  of 
consideration,  or  a  breach  of  warranty,  the 
defendant  has  the  burden  of  the  issue  to 
prove  that  the  holder  took  it  with  notice  of 
the  defense  thereto.  This  was  the  law  prior 
to  the  adoption  of  the  Uniform  Negotiable 
Instruments  Act,  which  is  more  decisively  in 
favor  of  the  holder  as  above  shown.  It  is 
true,  as  we  have  already  said,  that  if  it  is 
shown  that  the  bank  merely  gave  the  indors- 
er credit  on  his  checking  account,  and  that 
the  money  has  not  been  checked  out,  the 
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^  presumption  U  rebutted.  But  the  burden  is 
on  the  defendant  to  show  this.  Bank  v.  Mc- 
Nair,  114  N.  G.  843,  19  S.  E.  361;  s.  c,  116 
N.  0.  554,  21  S.  E.  380;  Reld  y.  Bank,  159 
N.  O.  101,  74  S.  E.  746;  Boyden  y.  Bank, 
66  N.  O.  13. 

There  Is  nothing  to  the  contrary  of  the 
aboYe  decisions  in  Mfg.  Co.  y.  Summers,  143 
N.  C.  102,  55  S.  E.  522,  and  Bank  y.  Foun- 
tain, 148  N.  C.  590,  62  S.  E.  738.  for  they 
merely  hold  that,  where  there  is  allegation 
and  proof  tending  to  show  that  the  execution 
of  the  note  was  procured  by  fraud,  the  hold- 
er must  proYe  that  he  acquired  it  in  due 
course.  But  in  this  case  there  is  no  allega- 
tion, or  proof,  as  to  the  execution  of  the 
$400  note  sued  on,  beyond  the  fact  that  it 
was  given  in  compromise  and  release  of  lia- 
bility on  prior  notes  for  $3,400,  and  an  offer 
to  show  that  an  agreement  that  this  note 
should  hold  the  same  guaranty,  which  the 
payees  had  given  in  regard  to  the  character 
of  the  horse  which  was  executed  as  a  col- 
lateral paper  and  part  of  the  contract  in 
the  original  sale  of  the  horse.  And  even 
as  to  the  original  contract  there  was  noth- 
ing ehown  or  alleged  to  prove  fraud.  There 
was  an  allegation  that  the  payees,  Reyn- 
olds ft  Co.,  represented  that  this  was  a 
German  coach  horse;  but  there  is  no  proof 
that  he  was  not,  and  while  there  is  evidence 
that  the  character  of  the  horse  in  other  re- 
spects was  not  as  represented,  the  mere  al- 
legation that  it  was  false,  without  allega- 
tion that  the  vendors  knew  it  to  be  false,  and 
even  without  proof  that  it  was  false  at  that 
time,  constitutes  neither  fraud  nor  allega- 
tion of  fraud,  as  already  said.  Besides,  as 
to  the  new  note  on  which  this  action  is 
brought,  none  of  these  things  exist  beyond 
the  mere  offer  of  evidence  that  the  defend- 
ants were  to  have  the  benefit  of  the  guaran- 
ty which  was  given  in  the  original  sale  of 
the  horse.  A  breach  of  this  may  be  ground 
for  an  equity  to  recover  damages,  which 
does  not  attach  in  the  hands  of  the  plaintiff 
who  took  this  note,  without  notice  thereof, 
before  maturity,  and  for  value.   ' 

There  is  a  broad  distinction  between  fraud 
and  breach  of  warranty.  The  defendants,  if 
well  advised,  would  have  placed  sufficient 
reference  to  warranty  in  the  face  of  the 
note.  In  Beaman  v.  Ward,  132  N.  G.  68,  43 
S.  E.  545,  the  well-settled  principle  is  laid 
down  by  Walker,  J.,  as  follows:  *'In  an  ac- 
tion to  recover  on  a  negotiable  instrument, 
it  is  not  sufficient  for  the  defendant  merely 
to  allege  fraud,  but  the  fticts  constituting 
the  fraud  must  be  alleged." 

[1]  The  defendants  rely  upon  an  alleged 
breach  of  warranty  as  to  the  qualities  of 
the  horse.  The  warranty  specifies  that  if 
the  horse  does  not  come  up  to  the  representa- 
tions that  Reynolds  ft  Co.  would  furnish  an- 
other one  at  the  same  price  and  quality, 
upon  delivery  to  them  of  the  one  sold.  The 
defendants  Introduced  in  evidence  the  letter 


of  H.  P.  Reynolds,  offering  to  do  this  if  the 
present  horse  was  returned  to  them,  wliich 
they  did  not  show  had  been  done.  This  be- 
ing so,  even  if  Reynolds  ft  Co.  were  the 
plaintiffs  in  this  action,  they  could  recover, 
and,  of  course,  the  plaintiff  bank  can  do  so, 
even  if  it  were  not  a  holder  in  due  course. 

Furthermore,  the  law  as  to  the  bank  may 
be  thus  summed  up:  The  plaintiff  is  pre- 
sumed to  be  a  holder  in  due  course,  unless 
fraud  had  been  alleged  and  put  in  proof, 
in  which  case  the  burden  would  be  thrown 
upon  the  plaintiff  to  show  that  it  was  a 
holder  in  due  course.  Rev.  §  2208.  But  no 
fraud  was  properly  pleaded,  and  there  was 
no  evidence  to  show  it;  therefore  the  plain- 
tiff is  entitled  to  recover  as  a  holder  In  due 
coursa  The  fact  that  the  plaintiff  went 
further,  and  showed  that  it  gave  Reynolds 
credit  on  his  checking  account,  raised  no  pre- 
sumption of  law  that  the  money  was  after- 
wards checked  out,  or  that  it  was  not,  though 
the  lapse  of  two  years  might  raise  a  pre- 
sumption of  fact  that  it  was  checked  out. 
But,  no  fraud  having  been  alleged,  the  bur- 
den was  not  thrown  upon  the  plaintiff  to 
show  that  the  money  was  checked  out  The 
plaintiff  can  rely  upon  the  presumption  that 
it  was  a  holder  in  due  course,  and  it  was  not 
required  to  prove  actual  payment 

Upon  the  whole  case,  we  find  no  reversible 
error. 

No  error. 

Note.— Our  Negotiable  Instruments  Law  was 
formulated  by  the  American  Bar  Association, 
and  has  been  adopted  by  41  states,  besides  the 
District  of  Columbia,  the  territory  of  Hawaii. 
and  the  Philinpine  Islands;  total  44.  Only  6 
states— i.  e.,  Maiue,  South  Carolina,  Georgia, 
Mississippi,  Texas,  and  California— and  the  ter- 
ritories of  Alaska  and  Porto  Rico  have  so  far 
failed  to  adopt  it  It  is  important  that  uni- 
formity shall  not  be  marred  by  conflicting  de- 
cisions in  the  courts  of  the  jurisdictions  which 
have  adopted  it 

HOKE,  J.  I  concur  in  the  disposition 
made  of  this  appeal,  for  the  reason  that  it 
does  not  appear  that  defendants  have  pur- 
sued the  method  of  adjustment  provided  and 
stipulated  for  by  the  contract,  nor  that  they 
have  made  any  reasonable  effort  to  do  so. 

[2]  I  cannot  assent  to  many  of  the  other 
propositions  appearing  in  the  principal  opin- 
ion as  now  stated.  There  is  no  doubt  of  the 
position  that  under  section  2208  of  our  stat- 
ute on  negotiable  instruments,  and  under 
general  principles  of  law  applicable  without 
and  before  the  provisions  of  any  statute,  an 
indorsee  plaintiff,  presenting  a  note,  is  pre- 
sumed to  be  a  holder  In  due  course,  and  that 
according  to  the  terms  of  this  law,  and  ex- 
cept in  cases  where  a  defendant  has  become 
unimpeachably  bound  in  the  instrument  be- 
fore any  defect  in  the  title  to  such  paper 
arose,  the  statutory  presumption  holds,  un- 
less and  until  the  title  of  some  one  who  ne- 
gotiated the  paper  has  been  properly  and 
sufficiently  assailed;  but  the  statute  here  Is 
only  dealing  with  presumptions,  and  rebut- 
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table  presumptioiis,  and  the  general  princi- 
ple remains  that,  when  the  focts  are  all  dis- 
closed, to  sustain  the  position  of  holders  in 
due  course,  the  claimant  must  have  paid 
value.  In  the  present  case,  the  plaintiff  has 
undertaken  to  show  this,  and,  from  his  own 
proof,  has  established  the  fact  that  it  is  not 
a  holder  for  value,  and  has  not  paid  any- 
thing for  the  note  it  holds  and  seeks  to  re- 
cover on.  It  simply  gave  the  payee  credit 
on  his  bank  account,  and  there  is  no  evidence 
that  payee  was  in  its  debt,  or  that  the  money 
or  any  part  of  it  had  ever  been  checked  out, 
or  that  plaintiff,  if  it  fails  to  recover,  is  or 
is  likely  to  be  out  of  pocket  one  cent  by  rea- 
son of  its  alleged  purchase.  These  are  the 
facts  as  developed  by  plaintiff's  own  proof, 
and  in  such  case  the  great  weight  of  author- 
ity, and  to  my  mind  the  correct  view,  is 
against  the  position  that  plaintiff  may  be 
considered  a  holder  In  due  course,  shutting 
off  either  defenses  or  counterclaims.  7  Gyc 
929,  and  cases  cited:  6  A.  &  B.  (2d  EkL)  p. 
298 ;  McNight  v.  Parsons,  136  Iowa,  390,  113 
N.  W.  858,  22  Ia  R.  A  (N.  S.)  718,  125  Ahl 
St  Rep.  265,  15  Ann.  Cas.  665;  Warman  r. 
Bank,  185  111.  60,  57  N.  E.  6,  49  L.  R.  A.  412; 
Drovers'  Bank  v.  Blue,  110  Mich.  31,  67  N. 
W.  1105.  64  Am.  St  Rep.  327.  In  the  citation 
from  6  A.  &  Eb,  supra,  the  doctrine  is  stated 
as  follows:  ''Where  a  bank  discounts  paper 
for  a  depositor  who  is  not  in  its  debt,  and 
gives  him  credit  upon  its  books  for  the  pro- 
ceeds of  such  paper,  it  is  not  a  bona  fide 
holder  for  value,  so  as  to  be  protected  against 
infirmities  in  the  paper,  unless,  in  addition 
to  the  mere  fact  of  crediting  the  depositor 
with  the  proceeds  of  the  paper,  some  other 
and  valuable  consideration  passes.  Such  a 
transaction  simply  creates  the  relation  of 
debtor  and  creditor  between  the  bank  and 
the  depositor;  and  so  long  as  that  relation 
continues,  and  the  deposit  is  not  drawn 
out,  the  bank  Is  held  subject  to  the  equities 
of  prior  parties,  even  though  the  paper  has 
been  taken  before  maturity  and  without  no- 
tice." 

The  subject  is  not  pursued,  because  the 
Judgment  is  afilrmed  on  other  grounds;  but, 
owing  to  the  importance  of  the  question 
discussed,  I  consider  it  well  to  state  what  I 
conceive  to  be  the  correct  position. 

WALKER,  J.  (concurring).  I  agree  to  the 
conclusion  of  the  court  that  there  Is  no  er- 
ror in  the  case,  for  the  reason,  stated  in  its 
opinion  by  the  CHIEF  JUSTICE,  that  the 
defendants  had  not  complied  with  the  stipu- 
lation of  the  contract,  which  required  them 
to  deliver  to  Reynolds  &  Co.  the  horse  pur- 
chased of  the  latter  by  them,  in  as  sound 
and  as  good  condition  as  when  they  receiv- 
ed him,  before  they  should  be  entitled  to 
have  another  horse  "of  the  same  price  and 
breed"  in  his  place.  There  is  no  allegation 
or  proof  that  this  was  done  by  the  defend- 


ants, and,  of  course,  they  cannot  recover  for 
a  breach  of  the  contract,  which  they  have  not 
themselves  performed  or  offered  to  perform 
in  the  respect  indicated. 

I  also  concur  with  Justice  HOKE  in  the 
position,  taken  by  him  in  his  separate  opin- 
ion, that  upon  the  facts,  as  shown  by  the 
evidence,  the  bank  is  not  a  bona  fide  purchas- 
er for  value,  or  a  purchaser  in  due  course, 
BO  as  to  cut  off  equities  or  defenses. 

ALLE2N,  J.,  concurs  in  this  opinion. 
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HENDRICKS  v.  IRELAND. 

(Supreme  Court  of  North  Carolina.    April  16, 

1913.) 

1.  Replkyin  (I  107*)— Judgment  —  Requi- 
sites. 

A  judgment  for  the  return  to  plaintiff  of 
the  property  sued  for,  if  to  be  had,  and,  if 
not,  then  for  its  value  as  fixed  by  the  jury, 
with  damages  for  deterioration  and  detention, 
as  also  fixed  by  the  jury,  is  in  the  form  pre- 
scribed by  Revisal  1905,  §  670. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dif.  ft  424-428;    Dec  Dig.  |  107.*] 

2.  Replevin  (|  93*)— Questions  fob  Juet— 
Valtte  of  Pbopebtt— Damages. 

The  Jury,  in  an  action  for  the  recovery  of 
property,  must  ascertain  its  value,  if  it  can- 
not be  returned,  and  the  damages  for  detention 
and  deterioration. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  ff  860-^68,  871-375;  Dec  Dig.  f 
93.*] 

3.  Tbial    (t    351* )  —  Speoial    Issues  —  Re- 
quests FOB  Submission. 

It  is  not  error  to  reject  issues  tendered 
by  a  party,  where  they  are  fuUy  covered  by 
the  issues  submitted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  829,  834-839;   Dec.  Dig.  §  351.*] 

4.  Replevin  (f  83*)— Damages  —  Right  of 
Defendant. 

A  defendant  defeated  in  an  action  for  the 
recovery  of  personalty  may  not  recover  dam- 
ages to  the  property  while  in  the  possession 
of  the  officer  under  the  order  of  seizure. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent   Dig.   tS  311-318;    Dec.   Dig.   |  83.*] 

5.  Appeal  and  Ereor   (§  273*)— Questions 

Re  VIE  WABLB— InSTRU  CTI  0  NS— OBJECTIO  NS . 

An  exception  to  an  instruction  must  spec- 
ify the  error  therein  or  it  cannot  be  considered 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1590,  1606,  1620--1623, 
1625-1630,   1764;    Dec.   Dig.   §   273.*] 

6.  Appeal   and   Erbob    (|  883*)— Review- 
Costs— Taxation  BY  Consent. 

An  item  of  costs,  taxed  by  consent  is  not 
subject  to   exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3611;    Dec.  Dig.  §  883.*] 

7.  Replevin  (§  117*)— Costs. 

The  cost  of  seizure  and  caring  for  prop- 
erty seized  under  the  requisition  in  an  action 
for  the  recovery  of  property  is,  under  RevisaJ 
1905,  §§  637,  799,  properly  allowed. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent   Dig.  §§  460-469;    Dec  Dig.  f  117.*] 

Appeal  from  Superior  Court,  Davie  Coun- 
ty; Cooke,  Judge. 
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Action  by  D.  H.  Hendricks  against  H.  B. 
Ireland.  From  a  jndgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

T.  B.  Bailey  and  Jacob  Stewart,  botb  of 
Mocksyllle,  for  appellant  A.  T.  Grant,  of 
Mockfivllle,  and  Jones  &  Patterson,  of  Win- 
ston-Salem, for  appellee. 

PE2B  CURIAM.  This  is  an  actl<m  for  the 
recovery  of  personal  property,  with  the  an- 
cillary proceeding  of  claim  and  delivery.  The 
property  was  seized  under  the  requisition, 
and  replevied  by  defendant  upon  his  giving 
bond. 

[1, 2]  Plaintiff  recovered  la  the  action,  and 
the  usual  Judgment  was  entered  for  the  re- 
turn of  the  property,  if  to  be  had,  and,  if  not, 
then  for  its  value,  which  the  Jury  assessed 
at  $400,  and  damages  for  deterioration  at 
$70,  and  for  detention  at  $217.  This  was 
correct  in  form  (Revlsal,  |  570),  and  it  was 
for  the  Jury  to  ascertain  the  amounts. 

[3]  1.  It  was  not  error  to  reject  the  issues 
tendered  by  defendant,  as  they  were  fully 
covered  by  those  submitted.  Albert  v.  In- 
surance Co.,  122  N.  C.  92,  30  S.  B.  327,  65 
Am.  St  Rep.  693 ;  Coal  Co.  v.  Ice  Co.,  134  N. 
C.  574,  47  S.  E.  116;  Deaver  ▼.  Deaver,  137 
N.  C.  240,  49  S.  EL  113. 

[4]  2.  The  damage  to  the  logs  while  In  pos- 
session of  the  sheriff  under  the  order  of 
seizure  was  not  recoverable  by  the  defendant, 
as  he  failed  in  the  action,  and  the  logs  were 
not  his  property,  and  consequently  no  loss 
was  suffered  by  him.  This  testimony  could 
not  have  been  pertinent  to  the  counterclaim, 
for,  if  the  property  was  injured  while  in  the 
custody  of  the  sheriff,  it  was  something  of 
which  the  owner  alone  could  complain,  and 
did  not  relate  to  the  efficiency  of  the  plant 
agreed  to  be  sold  according  to  defendant's  al- 
legations. If  defendant  had  established  own- 
ership of  the  property,  the  objection  would 
have  had  more  force. 

[6]  3.  The  objection  *to  the  instructions 
given  by  the  court  to  the  Jury"  is  too  general, 
and  for  that  reason  cannot  be  considered. 
An  exception  to  a  charge  must  specify  the 
error  therein.  Leak  v.  Covington,  99  N.  C. 
559,  6  S.  EI  241 ;  KcKinnon  v.  Morrison,  104 
N.  C.  354,  10  S.  E.  513.  Besides,  the  charge 
was  free  from  error. 

[6,  7]  4.  The  item  of  $10.31,  whidi  was  al- 
lowed against  defendant  in  the  bill  of  costs, 
appears  to  have  been  so  taxed  by  consent  of 
the  parties,  and  therefore  is  not  subject  to 
exception.  The  other  item  of  $26,  cost  and 
expense  of  seizing  and  caring  for  the  proper- 
ty, was  properly  allowed.  Revisal,  f|  637, 
799;  Railroad  Co.  r.  Main,  132  N.  a  445,  43 
a  EL  930. 

We  have  carefully  examined  the  record 
and  case  on  appeal,  and  are  convinced  that 
the  case  was  properly  tried. 

No  error. 


(in  N.  C.  696) 

BATTEN  ▼.  BATTEN. 

(Supreme  Court  of  North  Carolina.    April  16^ 

1913.) 

Appeal  from  Superior  Court,  Montgomery 
County;    Cooke,  Judge. 

Action  by  D.  B.  Batten,  administrator  of 
James  Batten,  against  Tryon  P.  Batten,  to  re* 
cover  upon  a  breach  of  contract  to  support 
plaintifiTs  intestate.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

R.  T.  Poole  and  W.  A.  Cochran,  both  of  Troy, 
for  appellant  Chas.  A.  Armstrong,  of  Troy, 
and  J.  A.  Spence,  of  Ashboro,  for  appeUee. 

PER  CURIAM.  We  have  carefully  examined 
the  record  and  assignments  of  error  on  tliis  ap- 
peal, and  find  no  reversible  error. 

No  error. 


(94  &  C.  Stt) 
RAT  ▼.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.     April  8^ 

1913.) 

Cahbiebs  (§  20*)— FAII.UBB  to  Ssttub  Glaimb 

— fEN  ALTT— ReCO  V  EBT. 

A  shipper,  to  recover  the  statutory  pen- 
alty for  the  delay  of  a  carrier  in  paying  a 
claim  for  loss  of  goods  in  transit,  must  recover 
the  full  amount  of  his  claim ;  and  a  sliipper. 
filing  a  claim  for  the  value  of  goods  lost  and 
for  the  freight  paid,  may  not  recover  the  pen- 
alty, where  his  complaint  demands  only  the 
value  of  the  goods. 

[Ed.  Note.--For  other  cases,  see  Carriers. 
Cent  Dig.  |§  39-49,  133,  927;  Dec  Dig.  f 
20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County ;  H.  F.  Rice,  Judge. 

**To  be  officially  reported." 

Action  by  S.  S.  Ray  against  the  Southern 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Francis  F.  Carroll,  of  Bamberg,  for  ap- 
pellant. J.  Wesley  drum,  Jr.^  of  Denmark, 
for  respondent 


WOODS,  J.  The  plaintiif  filed  a  claim 
against  the  defendant  railroad  company  for 
^.65,  the  value  of  three  pairs  of  shoes,  lost 
in  transit  from  St  Louis,  Mo.,  to  Denmark, 
S.  C,  and  36  cents  freight  thereon.  Upon 
the  failure  of  the  carrier  to  pay  the  claim 
within  40  days,  the  plaintiff  brought  this 
action  in  a  magistrate's  court  for  $4.65  and 
the  statutory  penalty  of  $50,  without  inclnd- 
ing  the  item  of  36  cents  for  freight  The  de- 
fendant offered  to  allow  Judgment  for  $4.65, 
the  value  of  the  goods,  but  contended  that 
the  penalty  could  not  be  recovered,  since  the 
amount  sued  for  was  less  than  the  amount 
of  the  claim  filed.  The  circuit  court  affirmed 
the  Judgment  of  the  magistrate  for  $4.65  and 
the  statutory  penalty. 

We  think  this  was  clearly  error.  The 
statute  provides,  as  a  condition  of  the  re- 
covery of  the  penalty,  that  the  plaintiff  shall 
recover  the  full  amount  of  his  claim.  As 
the  plaintiff  could  not  recover  under  this 
complaint  the  full  amount  of  his  claim,  he 
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could   not  recover  the  penalty..     Price   t. 
Gharlefiton   &  W.  a  By.  CkK,  77  8.  Bl  703, 
recently  filed. 
Reversed. 

GARY,  C.  J.,  and  HYDRIGK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(94  S.  C.  299) 
BAWL  ▼.  AMERICAN  CENT.  INa  GO. 

(Supreme  Court  of  South  Carolina.     April  8, 

1913.) 

1.   INSUBANCE  (S  561*)— PaTMBNT  TO  MOBTQA- 

GEE— Effect  of  Pbovi8ion. 

An  insurance  policy  making  the  loss  pay- 
able to  a  mortgagee,  as  his  interest  appears, 
insures  the  owner's,  and  not  the  mortgagee's 
interest,  and  the  latter's  interest  depends  upon 
the  breach  or  performance  of  the  contract  by 
the  owner. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1444-1447;  Dec  Dig.  i  681.*] 

2.  INSUBANCB  0  228*)  —  FiRB  Insubancb  — 
Cancellation  or  Policy  —  Notice  to 
MoBTGAGEE— Necessity. 

A  fire  policy  provided  that  the  loss,  if  any, 
should  be  payable  to  a  person  named  therein, 
as  his  interest  might  appear,  subject,  however, 
to  the  conditions  of  the  policy,  and  that  if, 
with  the  company's  consent,  an  interest  should 
exist  under  the  policy  in  favor  of  a  mortgagee, 
the  conditions  should  apply  in  the  manner  ez« 
pressed  in  such  conditions  relating  to  such  in- 
terest as  should  be  attached  hereto,  and  further 
provided  that  *'this  policy  shall  be  canceled  at 
any  time  at  the  request  of  the  insured,  or  by 
the  company,  by  giving  five  days'  notice  of 
such  cancellation."  Eel^^  that  the  company 
was  bound  to  give  five  days'  notice  of  cancella- 
tion to  the  mortgagee  named  in  the  policy,  to 
whom  the  loss  was  payable  as  his  interest  ap- 
peared. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  500-503 ;  Dec  Dig.  i  229.*] 

3.  Insurance  (§  146*)  —  Fire  iNsuaANOx  — 

CONSTBUCTION    OF    CONTRACT. 

The  language  of  a  fire  policy  should  be 
construed  most  strongly  against  the  company, 
and,  if  doubtful,  that  meaning  most  favorable 
to  imposing  liability  should  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  292,  294-298 ;  Dec  Dig.  {  140.* j 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;   H.  F.  Bice,  Judge. 

Action  by  W.  lu  Rawl  against  the  Ameri- 
can Central  Insurance  Company.  SYom  a 
judgment  for  defendant,  plaintiff  appeala 
Reversed. 

Hendersons,  of  Aiken,  for  appellant  Da- 
vis &  Croft  and  Gnnter  &  Qyles,  all  of  Aiken, 
for  resfpondent 

WOODS,  J.  In  this  action,  brought  on 
a  Are  Insurance  policy,  the  drcuit  court  sns- 
tained  a  demurrer  to  tbe  complaint  The 
material  facts  alleged  in  the  complaint, 
which,  in  considering  the  demurrer,  must 
be  taken  as  admitted,  are  as  follows:  The 
def^dant,  on  July  1,  1911,  issued  an  insur- 
ance policy  to  J.  J.  Jeffcoat  on  a  house  and 
sawmill  and  other  machinery.  The  plaintiff 
held  a  mortage  on  the  property,  and  in  order 


to  protect  him,  by  agreement  betwem  Jeff- 
coat,  the  plaintiff,  Rawl,  and  the  agent  of 
the  insurance  company,  these  provisions  were 
inserted  in  the  policy ;  "Ix>68,  if  any,  fMiyable 
to  Mr.  W.  Ia  Rawl  of  Batesburg,  S.  C,  as 
his  interest  may  appear,  subject  nevertheless 
to  all  the  conditions  of  this  policy."  The 
policy  contains  also  these  further  provisions : 
"This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured,  or  by  the  com- 
pany, by  giving  five  days'  notice  of  such 
cancellation;"  and  'If,  with  the  c6nsent  of 
this  company,  an  interest  under  this  poli- 
cy should  exist  in  favor  of  a  mortgagee,  or 
any  person  or  corporation  having  an  interest 
in  the  subject  of  the  insurance  other  than 
the  interest  of  the  insured  as  described  here- 
in, the  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  ih  such 
provisions  and  conditions  of  insurance  relat- 
ing to  such  interest  as  shall  be  written  upon, 
attached,  or  appended  hereto." 

The  defendant,  on  20th  of  July,  1911,  noti- 
fied Jeffcoat,  the  owner,  of  its  election  to 
cancel  the  policy,  took  the  policy  up  and 
paid  to  Jeffcoat  the  unearned  portion  of  the 
premium,  taking  his  cancellation  receipt 
therefor.  No  notice  was  given  to  Rawl  of 
the  company's  election  to  cancel,  except  a 
verbal  notice  on  28th  of  July,  1911,  the  day 
the  property  was  destroyed  by  fire. 

[1, 2]  The  main  question  involved  is  wheth- 
er, under  the  terms  of  the  policy,  Rawl  was 
entitled  to  the  five  days'  notice  of  cancella- 
tion prescribed  by  the  policy.  There  can  be 
no  doubt  that  under  a  policy  like  this  a 
mortgagee  or  other  person  named  as  the 
payee,  as  his  interest  may  appear,  holds  his 
protection  under  the  policy  subject  to  having 
it  defeated  by  any  act  or  omission  of  tbe 
assured' which,  under  the  policy,  produces  a 
forfeiture.  Under  such  a  policy  it  is  the 
owner's,  not  the  mortgagee's,  interest  that  is 
insured,  and  the  mortgagee  must  stand  or 
fall  on  the  performance  or  breach  by  the 
owner  of  his  contract  Bates  r.  Equitable 
Insurance  Co.,  10  WalL  33,  19  L.  Bd.  882; 
Brunswick  Savings  Institution  y.  Commercial 
Union  Insurance  Co.,  68  Me.  318,  28  Am.  Rep. 
56;  Ermentrout  r.  American  Fire  Ins.  Co., 
60  Minn.  418,  62  N.  W.  643;  Scania  In- 
surance Co.  y.  Johnson,  22  Colo.  476,  45  Pac. 
431;  Delaware  Insurance  Co.  y.  Greer,  120 
Fed.  916,  57  C.  C.  A.  188,  61  L.  R.  A  137; 
Vancouver  National  Bank  y.  Law  Union  & 
Insurance  Co.  (O.  C.)  153  Fed.  440.  But 
the  question  here  is  not  as  to  the  result  to 
the  mortgagee  of  an  act  or  omission  of  the 
assured  producing  a  forfeiture  of  the  pol- 
icy, but  what  under  a  reasonable  construc- 
tion of  the  terms  of  the  policy,  did  the 
insurer  undertake  to  do  as  a  condition  of  its 
right  to  cancel?  While  the  insurance  compa- 
ny does  not  undertake  to  insure  the  mortga-, 
gee's  interest,  it  places  his  name  in  the  con- 
tract as  one  of  the  parties  in  int^est;   and 
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it  mtiaUy  does  bo  with  fall  knowledge  that 
it  is  of  the  utmost  importance  to  the  mortga- 
gee that  he  should  have  notice  of  the  can- 
cellation of  the  policy,  so  that  he  may  either 
obtain  other  insurance  or  insist  on  payment 
of  his  debt  In  the  face  of  these  conditions, 
it  stipulates  in  general  terms  that  It  may 
cancel  the  policy  "by  giving  five  days*  notice 
of  such  cancellation/'  Elsewhere  in  the 
policy,  in  almost  all  instances,  the  duties 
imposed  are  mentioned  as  duties  imposed  on 
the  insured ;  but  the  burden  placed  on  itself 
to  give  notice  of  cancellation  is  not  expressly 
limited  to  the  insured 

[3]  Is  it  not  reasonable  to  construe  the 
stipulation  as  meaning  that  notice  shall 
be  given  to  all  persons  who  are,  by  the 
tetmB  of  the  policy,  interested  in  maintaining 
it  in  force?  Such  a  construction  seems  all 
the  more  fair  and  Just  when  it  is  considered 
that  the  policy  is  vnritten  by  the  company, 
and  for  that  reason  the  language  is  to  be 
construed  most  strongly  against  it  If  the 
meaning ,  is  doubtful,  or  the  language  is 
calculated  to  mislead,  the  courts  will  adopt 
the  meaning  most  favorable  to  the  maintain- 
ing of  the  liability.  Sample  v.  Insurance 
Co.,  46  S.  G.  491,  24  S.  £2.  834,  47  L.  R.  A. 
686,  57  Am.  St  Rep.  701 ;  Edgefield  Mfg.  Go. 
V.  Maryland  Gasualty  Go.,  78  S.  a  73,  58  S. 
B.  969;  Royal  Insurance  Go.  ▼.  Martin,  192 
U.  S.  149,  24  Sup.  Gt  247,  48  Ia  Ed.  385. 

In  lAttan  v.  Royal  Insurance  Go.,  45  N.  J. 
Law,  453,  the  precise  point  was  involved,  and 
it  was  held  that  the  mortgagees  were  enti- 
tled, under  the  terms  of  the  policy,  to  notice 
of  cancellation.  In  that  case  the  court  said : 
"A  mortgagee  under  such  a  policy  takes  the 
contract  of  insurance  subject  to  the  condi- 
tions of  the  policy,  and  under  the  liability  to 
have  his  rights  defeated  by  a  breach  of  the 
conditions  of  Insurance  by  the  assured;  but 
nevertheless  he  takes  under  a  contract  with 
the  insurer  to  pay  his  according  to  the  terms 
of  the  policy.  State  Insurance  Go.  v.  Maack- 
ens,  38  N.  J.  Law,  564.  The  contract  with 
the  mortgagee  is  for  insurance  for  the  full 
term  for  which  the  policy  is  issued.  The 
condition  in  question  does  not  specify  to 
whom  notice  shall  be  given,  and  on  the  plain- 
est principles  of  Justice  the  insurer,  under 
such  a  stipulation,  cannot  terminate  the 
contract  of  insurance  by  withdrawing  it  be- 
fore the  expiration  of  the  term  specified  by 
the  contract  without  notice  to  the  mortga- 
gee. So  far  as  the  interest  of  the  mortgagee 
is  concerned,  cancellation  of  the  policy  with- 
out notice  to  him  would  be  unavailing." 

We  conclude  that  the  plaintiff  was  entitled 
to  five  days'  notice  of  cancellation  undet 
the  allegations  of  the  complaint,  and  that 
the  demurrer  should  have  been  overruled. 

Reversed. 

GARY,  O.  J.,  and  HTDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(94  s.  C.  82) 

HOLLIDAY  V.  PE6RAM  et  aL 

(Supreme  Goort  of  South  Garolina.     April  8, 

1913.) 

Appeal  and  Ebbob  (§  802*)~Detebminatio9 
OF  Gause— Dismissal  of  Appeal— Ajiend- 

HENT. 

Where,  in  an  action  for  rent  of  a  ware- 
house, it  appeared  that  defendants  had  used 
the  house,  but  it  was  determined  on  appeal  that 
plaintiff  could  not  recover,  because  no  enforce- 
able contract  existed  between  the  parties,  the 
appeal  would  be  dismissed  and  plaintiff  per- 
mitted to  amend  bo  as  to  plead  a  cause  of  ac- 
tion on  a  quantum  meruit 

[Ed  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {§  3591-3610;  Dec  Dig.  | 
802.*] 

Hydrick  and  Woods,  JJ.,  dissenting. 

Appeal  from  Gommon  Pleas  Glrcult  Court 
of  Florence  Gounty;   J,  W.  De  Vore,  Judge. 

Action  by  J.  W.  Holllday  against  G.  H. 
Pegram  and  another,  doing  business  as  G.  H. 
Pegram  &  Go.  Judgment  for  defendants* 
and  plaintiff  appeals.    Dismissed. 

Willcoz  ft  Willoox,  of  Florence,  for  ai^pel- 
lant  J.  W.  Ragsdale,  of  Florence,  for  re- 
spondents. 

GARY,  G.  J.  There  was  a  former  appeal  in 
this  case  from  the  Judgment  entered  upon  a 
verdict  rendered  by  the  Jury  in  favor  of  the 
plaintiff  for  the  amount  claimed,  which  was 
set  aside  and  the  case  remanded  for  a  new 
trial.  89  S.  O.  78,  71  S.  E.  367,  Ann.  Gas. 
1913A,  33. 

On  the  second  trial  the  same  letters  which 
were  introduced  on  the  first  were  again  of- 
fered in  evidence  by  the  plaintiff.  He  also 
offered  in  evidence  aU  the  proposed  written 
agreements,  which,  on  his  motion,  were  ex- 
cluded upon  the  former  trial. 

The  plaintiff  also  testified  in  detail  as  to 
the  transactions  that  took  place  between  him 
and  the  defendants  during  the  year  1910, 
having  In  view  the  execution  and  delivery 
of  a  formal,  written  agreement  which  was 
never  signed. 

At  the  close  of  all  the  testimony  his  honor, 
the  presiding  Judge,  directed  the  Jury  to 
render  a  verdict  in  favor  of  the  defendants, 
and  the  present  appeal  is  from  such  ruling. 

The  first  question,  that  will  be  considered 
is  whether  the  letters  marked  *'A,"  dated 
March  10,  1910,  "B,"  dated  March  20,  1910, 
and  '*G,"  dated  March  23,  1910,  consUtuted 
an  agreement  between  the  plaintiff  and  the 
defendants.  These  letters  were  among  those 
offered  in  evidence  on  the  former  trial,  and 
were  marked,  respectively,  "A,**  **B,"  and 
"G"  The  court,  in  construing  the  letters 
then  under  consideration,  ruled  that  they 
were  not  sufficient  to  show  an  agreement  be- 
tween the  said  parties.  The  construction  of 
the  letters  was  thereafter  binding  upon  the 
plaintiff  and  defendants  on  the  principles  of 
res  adjudlcata.  Fraser  v.  Davie,  15  S.  CL 
496;  Gartin  v.  RaUway,  43  S.  G.  221,  20  S.  E. 
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979,  49  Am.  St  Rep.  829;  Huestees  ▼.  Insur- 
ance Co.,  93  S.  C.  148»  76  S.  B.  ^7. 

The  next  question  for  determination  is 
whether  there  was  any  testimony  introduced 
apon  the  second  trial  tending  to  show  an 
agreement  between  the  said  parties. 

The  plaintiff,  on  cross-examination,  testi- 
fied as  follows:  "Q.  As  a  matter  of  fact, 
after  he  [Pegram]  got  that  letter  [from  the 
plaintiff  to  Pegram,  dated  March  20,  1910], 
he  came  over  here  and  entered  into  posses- 
sion, and  rode  down  the  country,  and  took  up 
the  question  of  entering  into  an  agreement 
with  you?  A.  Yes,  sir.  Q.  When  he  came 
down  there,  you  and  he  could  not  agree  upon 
the  terms  of  the  written  agreement?  A.  I 
had  drawn  up  this  first  agreement.  Q. 
Whichever  one  you  offered  him,  he  wouldn't 
agree  to  it?  A.  No,  sir.  Q.  You  offered  him 
a  paper,  and  he  refused  to  sign  it?  A.  Yes, 
sir.  Q.  He  wanted  other  things  put  in?  A. 
Yes,  (Edr.  Q.  They  were  not  put  in  at  that 
time?  A.  No,  sir.  Q.  You  didn't  go  into  a 
written  agreement  at  that  time?  A.  No,  sir. 
Q.  You  never  did  go  into  a  written  agree- 
ment with  him?  A.  No,  sir.  ♦  •  ♦  Q. 
He  met  you  down  there  at  your  house,  ac- 
cording to  your  letter  you  wrote  him?  A. 
Yes,  sir.  Q.  Then  you  agreed  to  come  here 
to  Florence,  or  to  meet  in  Florence?  A.  I 
told  him  I  was  going  to  DiUon,  and  I  would 
stop  and  prepare  another,  as  per  our  agree- 
ment, which  is  the  second  copy,  and  I  would 
stop  and  see  then.  Q.  Then  you  offered  him 
this  contract,  and  this  he  refused  to  sign? 
A.  Yes,  sir.  Q.  Then  he  had  a  -contract  pre- 
pared which  he  offered  to  you,  as  to  what  he 
thought?  A.  He  said  he  wanted  me  to  put 
In  that  second  contract —  Q.  (interrupting). 
You  offered  him  a  contract  which  he  refused 
to  sign,  and  then  he  had  a  contract  prepared, 
which  you  refused  to  sign?  A.  Yes,  sir.  Q. 
You  never  could  come  into  any  written  con- 
tract between  you,  you  contending  for  things 
you  thought  were  right,  and  your  minds 
couldn't  agree  upon  the  terms  of  the  con- 
tract? A.  No,  sir;  we  would  agree  as  to 
those  I  wrote  up,  but  each  time  he  would 
infuse  foreign  matters;  not  on  my  part  but 
on  his  part  Q.  But  your  minds  wouldn't 
meet,  because  each  time  he  would  say  some- 
thing ought  to  be  put  in  there  which  was  not 
put  in  there,  and  that  was  the  reason  you 
couldn't  go  into  the  contract?  A.  Not  re- 
duced in  writing.  *  *  *  Q.  All  the  time 
he  contended  for  one  thing  and  you  for  some- 
thing else;  that  is  right?  A.  He  was  infus- 
ing foreign  matter.  Q.  He  was  always  con- 
tending for  something  you  wouldn't  consent 
to?  A.  Yes,  sir.  Q.  You  never  could  reach 
an  agreement  in  writing,  although  you  tried 
and  you  were  to  do  it?  A.  Yes,  sir."  (Italics 
ours.) 

In  all  the  negotiations  between  the  parties 
it  clearly  appears  they  contemplated  that  the 
agreement  should  be  reduced  to  writing  be- 
fore it  should  become  effective,  in  order  that 


all  misunderstandings  that  might  otherwise 
arise  would  thereby  be  obviated. 

The  following  authorities  show  that,  as  the 
minds  of  the  parties  never  met,  there  never 
was  a  valid  agreement  between  them: 

"It  is  an  undeniable  principle  of  the  law 
of  contracts  that  an  offer  of  a  bargain  by 
one  person  to  another  imposes  no  obligation 
upon  the  former  tmtil  it  is  accepted  by  the 
latter  according  to  the  terms  in  which  the 
offer  was  made  Any  qualification  of  or  de- 
parture from  those  terms  invalidates  the 
offer,  unless  the  same  be  agreed  to  by  the 
person  who  made  it  Until  the  terms  of  an 
agreement  have  received  the  assent  of  both 
parties,  the  negotiation  is  open,  and  imposes 
no  obligation  upon  either."  Eliason  v.  Hen- 
shaw,  4  Wheat  225,  4  L.  Ed.  656. 

'*When  there  is  a  misunderstanding  as  to 
the  terms  of  a  contract,  neither  party  is 
liable  in  law  or  equity.  •  ♦  •  When  a 
contract  is  a  unit  and  left  uncertain  in  one 
particular,  the  whole  will  be  regarded  as  only 
inchoate,  because  the  parties  have  not  been 
ad  litem;  and  therefore  neither  is  bound. 
•  •  ♦  A  proposal  to  accept,  or  acceptance 
upon  terms  varying  from  those  offered,  is  a 
rejection  of  the  offer."  First  Nat  Bank  v. 
Hall,  101  U.  S.  43,  26  C  Ed.  822. 

While  it  thus  appears  that  the  plaintiff 
was  not  entitled  to  recover  on  the  cause  of 
action  alleged  in  the  complaint,  nevertheless 
justice  and  equity  demand  that  he  should 
have  compensation  for  the  use  of  the  tobac- 
co house  during  the  time  the  defendants  were 
in  possession  thereof,  after  deducting  any 
amount  due  the  defendants  by  reason  of  the 
alleged  failure  of  the  plaintiff  to  make  the 
proper  repairs.  Therefore  leave  is  hereby 
given  the  plaintiff  to  amend  his  complaint 
by  setting  up 'a  cause  of  action  based  upon 
a  quantum  meruit. 

Appeal  dismissed. 

WATTS,  J.,  concurs.  ERASER,  J.,  concurs 
in  the  result 

HYDRIdK,  J.  (dissenting).  I  do  not  think 
that  the  oi^nion  of  the  court  on  the  former 
appeal  in  this  case  holds  that  the  letters  in 
evidence  '*were  not  sufficient  to  show  an 
agreement  between  the  said  parties,"  as  said 
by  the  Chief  Justice.  The  actual  holding 
was  that  the  circuit  court  "erred  in  ruling 
that  the  said  letters  made  a  complete  con- 
tract" The  converse  of  that  ruling,  to  wit 
that  the  letters  did  not  make  a  complete 
contract,  would,  under  the  reasoning  of  the 
court  have  been  equally  erroneous.  The 
reasoning  of  the  court  leads  to  the  conclu- 
sion that  the  letters,  construed  in  the  light 
of  all  the  circumstances,  and  certain  am- 
bi^ous  expressions  contained  In  the  letters 
themselves,  were  suspectible  of  more  than 
one  Inference;  and  therefore  that  It  was  a 
question  of  fact  for  the  jury  to  say  whether 
the  parties  meant  to  contract  by  their  cor- 
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''espondence,  or  were  only  settling  the  terms 
of  an  agreement  into  which  they  proposed  to 
enter,  and  which  was  to  be  formally  drawn 
up  and  executed  by  them  before  they  would 
be  bound  by  it  It  seemiq  to  me  that  no  oth- 
er inference  can  be  drawn  from  the  quota- 
tions used  Jt>y  the  court,  especially  those 
from  Glover  t.  Gasque,  67  S.  C.  18,  46  S.  EI 
113,  West  Y.  Smith,  101  U.  S.  263,  25  L.  Ed. 
809,  and  Page  on  Contracts.  Let  us  con- 
sider, for  a  moment,  the  ambiguous  expres- 
sions contained  in  the  letters,  which  were  re- 
ferred to  in  the  former  decision,  and  which 
lead,  to  the  conclusion  that  the  letters  were 
suspectible  of  more  than  one  inference.  In 
Exhibit  B  the  plaintiff  offers  to  rent  the 
warehouse  to  defendant  for  $850  provided 
he  accepts  the  offer  promptly,  and  adds:  "If 
you  want  it,  we  can  arrange  the  rent  agree- 
ment, when  you  come  down,"  etc  In  C 
defendant  unqualifiedly  accepts  the  offer, 
and  adds:  "You  can  send  me  copy  contract ; 
will  arrange  rent  agreement  when  come 
down.'*  In  D  plaintiff  replies  that  he  "con- 
siders it  a  bargain  or  trade  for  rent,"  and 
adds:  "We  can  arrange  the  agreement  when 
you  come  down,"  etc.  Now,  when  they  spoke 
of  "arranging  the  agreement  into  a  formal 
writing,  did  they  mean  that  only  certain 
elements  of  the  agreement  had  been  settled, 
to  wit,  that  the  plaintiff  would  let  and  the 
defendant  take  the  warehouse  at  the  stipu- 
lated price,  but  that  other  details  of  the 
agreement  were  yet  to  be  settled  or  ar- 
ranged before  there  would  be  a  complete 
contract?  And  also  when,  in  "E,"  defend- 
ant said,  "I  am  ready  to  make  contract  for 
your  warehouse,"  and  when  plaintiff,  in  re- 
ply, said,  "We  can  fix  up  our  contract,"  did 
they  mean  that  t£ey  would  put  into  writing 
and  formally  execute  a  contract  which  had 
already  been  made,  or  did  they  mean  that 
the  contract  was  yet  to  be  made?  It  seems 
to  me  these  are  issues  of  fact  which  the 
court  should  have  submitted  to  the  Jury.  I 
think  the  court  could  have  said  on  the  for- 
mer appeal,  with  less  danger  of  invading  the 
province  of  the  Jury,  that  the  letters  did 
make  a  contract,  than  it  can  say  on  this  ap- 
peal that  they  do  not.  And  it  seems  to  me 
clear  that  the  court  cannot,  without  decid- 
ing an  issue  of  fact,  hold  that  the  letters  are 
not  sufficient  to  show  an  agreement  between 
the  parties. 

Nor  does  it  appear  from  the  negotiations 
between  the  parties  that  the  agreement  was 
to  be  reduced  to  writing  before  it  should 
become  effective.  The  fact  that  possession 
of  the  warehouse  was  given  by  the  plaintiff 
and  taken  by  the  defendant  before  any  at- 
tempt was  made  to  reduce  the  agreement  to 
writing  tends  strongly  to  prove  the  contrary. 

If  the  parties  actually  agreed  upon  the 
terms  of  the  contract,  the  fact  that  they  fail- 
ed to  agree  upon  the  writing,  which  was  in- 
tended merely  as  a  memorial  of  their  agree- 
ment, cannot  have  the  effect  of  annulling  the 


agreement  which  they  had  made.  Nor  is 
their  failure  to  agree  upon  a  writing  con- 
duslye  of  the  fact  that  they  had  not  made 
a  contract  I  see  no  reason  why  the  parties 
to  a  valid  contract,  resting  entirely  in  parol, 
should  not  be  bound  by  it,  even  though  they 
also  agreed  that  it  should  be  reduced  to 
writing  and  signed  by  them.  If  that  part 
of  the  agreement  failed  because  one  of  them 
refused  to  sign  it  without  insertion  of  terms 
or  stipulations  which  had  not  been -agreed 
upon,  and  which  were  therefore  not  parts  of 
the  contract  made,  unless,  of  course,  the 
agreement  was  that  the  contract  should  not 
be  binding  until  it  was  reduced  to  writing 
and  executed,  there  was  no  such  express 
agreement  in  this  case;  and  that  it  should 
not  be  implied  is  strongly  evidenced  by  the 
fact,  already  stated,  that  possession  of  the 
warehouse  was  given  and  taken  before  any 
attempt  was  made  to  put  the  contract  in 
writing.  The  correspondence  between  the 
parties  with  regard  to  repairs  made  by  de- 
fendant also  tends  to  negative  such  a  con- 
clusion. 

For  these  reasons^  I  think  the  Judgment 
should  be  reversed. 

WOODS,  J.,  concurs. 


(94  8.  C.  309) 

BURGESS  ▼.  TUCKER. 

(Sapreme  Court  of  South  Carolina.    April  10, 

1913.) 

1.  TbIAL    (j   194*)— INSTBUOTIONS— Chabgiko 

ON  THE  Facts. 

An  instruction  in  an  action  for  enticiug 
an  employ^  to  break  the  contract  of  employ- 
ment and  leave  the  service  of  plaintiff  that 
"in  a  case  of  this  kind  enticement  is  the  in- 
ducement" is  not  a  charge  on  the  facts  in  vio- 
lation of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8j  413,  436,  439-441,  446-454,  456-466: 
Dec.  Dig.  I  194.*] 

2..T0BTS    (f   1*)— Invasion   or    Rights   oi 

A  N  OTHEB— LlABILITT. 

The  invasion  of  the  riehts  of  another  bj 
one  not  actually  realizing  that  he  is  doing  so 
is  an  actionable  wrong,  provided  the  act  is 
committed  in  such  a  manner  that  a  person  of 
ordinary  prudence  would  say  that  it  was  a 
reckless  disregard  of  another's  rights. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  §{  1,  8,  5;    Dec.  Dig.  |  1.*] 

3.  Tbial  (§  233*)—lNSTBUCTioNS— Mislead- 
ing   INSTBUCTIONS. 

An  instruction  in  an  action  for  enticing 
an  employ^  to  break  his  contract  with  plain- 
tiff that  plaintiff  cannot  sue  on  any  other  con- 
tract except  tiie  one  alleged  In  the  complaiut 
is  not  misleading  in  the  use  of  the  word  **sue," 
instead  of  the  word  "recover." 

[Ed.  Note.— For  other  case's,  see  Trial,  Cent. 
Dig.  §1  527-^0;    Dec.  Dig.  §  233.*] 

4.  Masteb  and  Sebvant  (|  340*)— Intebfbs- 
ENCE  WITH  Relation  —  Misleading  In- 
stbuctionb. 

An  instruction  in  an  action  for  enticing 
an  employ^  to  break  his  contract  with  plain* 
tiff  that  if  either  party  breached  the  contract, 
and  refused  to  carry  It  out  and  perform  the 
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conditions  specified,  the  other  party  could  sne 
for  damages  for  the  breach,  refers  to  the  right 
of  action  by  plaintiff  against  the  employ^  or 
by  the  employ^  against  the  plaintiff,  and  not 
to  any  jight  existing  in  favor  of  plaintiff  against 
defendant,  and  is  not  misleading. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1284,  1285;  Dec.  Dig.  | 
340.*] 

6.  Appeal  and  Ebbob  (|  1005*)— Questions 
Reviewable— SuiTiciENCT  of  Evidence. 
A  judgment  will  not  be  reversed  on  ap- 
peal on  the  ground  of  error  in  refusing  a  new 
trial  on  the  ground  that  the  verdict  is  con- 
trary to  the  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  8860^76,  3948-^050; 
Dec.  Dig.  f  lOOS:*] 

Appeal  from  Gommon  Pleas  Glrcoit  Court 
of  Anderson  County;  J.  W.  De  Yore,  Judge. 

Action  by  J.  M.  Burgess  against  J.  B.  Tuck*  < 
er.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Bonbam,  Watkins  &  Allen,  of  Anderson, 
for  appellant  Breazeale  &  Pearman,  of  Aih 
derson,  for  respondent 

WOODS,  J.  In  this  action  for  persuading 
and  enticing  one  Matilda  Owens  to  break 
ber  contract  with  the  plaintiff  and  leave  his 
service,  the  plaintiff  secured  a  Judgment  for 
$500,  actual  and  punitive  damages.  The  ap- 
peal relates  entirely  to  the  alleged  errors  in 
the  charge  to  the  Jury. 

[1]  There  is  no  foundation  for  the  first 
three  exceptions,  assigning  error  in  that  the 
circuit  Judge  violated  the  Constitution  in 
charging  on  the  facts.  The  expressions,  ''in 
a  case  of  this  kind,  enticement  is  the  induce- 
ment," and  other  like  expressions,  do  not  for 
a  moment  bear  the  construction  that  the  cir- 
cuit Judge  meant  that  the  plaintiff  had  made 
out  a  case  of  enticement ;  on  the  contrary,  it  Is 
perfectly  clear  that  the  meaning  was  that  he 
was  about  to  state  the  law  applicable  in  any 
action  for  enticement 

[2]  The  fourth  exception  assigns  error  in 
the  following  instruction:  *'Not  only  is  the 
conscious  inyasion  of  the  rights  of  another 
In  a  wanton,  willful,  and  reckless  manner 
an  act  of  wrong,  but  the  same  result  follows 
when  the  wrongdoer  does  not  actually  realize 
that  he  Is  inyading  the  rights  of  another, 
provided  the  act  is  committed  in  such  a  man- 
ner that  a  person  of  ordinary  reason  and  pru- 
dence would  say  it  was  a  reckless  disregard 
of  another's  rights."  This 'is  the  law  as  laid 
down  in  ToUeson  y.  Southern  Railway,  88  S. 
C.  7,  70  8.  E  311. 

[3]  The  basis  of  the  fifth  exception  is  that 
the  Judge  charged  the  Jury,  ''The  plaintiff 
cannot  sue  on  any  other  contract  except  the 
one  set  forth  in  this  complaint,"  the  objec^ 
tion  being  that  the  word  "sue^*  was  used, 
instead  of  the  word  "recover."  The  point 
is  too  fine.  The  meaning  of  the  Judge  was 
obvious;  and,  if  counsel  for  the  defendant 
thought  the  inadvertence  was  material,  he 
should  have  called  attention  to  it 


L4]  There  was  no  confusion  in  the  follow- 
ing language  assigned  as  error  in  the  sixth 
exception:  "And  I  charge  you  that  if  either 
party  violated  the  contract,  breached  it — 
that  is,  broke  it — refused  to  carry  it  out,  and 
to  perform  the  conditions  therein  stated,  then 
the  other  party  would  have  a  right  of  action 
for  damages  based  on  the  breach  of  the 
contract"  From  the  context,  it  is  clear  that 
the  right  of  action  referred  to  was  the  right 
of  action  by  the  plaintiff  and  Matilda  Owens, 
each  against  the  other,  and  not  any  right 
that  might  exist  in  favor  of  the  plaintiff 
against  the  defendant 

[5]  The  remaining  exceptions  complain  of 
error  in  refusing  to  order  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  the 
preponderance  of  the  evidence.  It  is  too  well 
settled  for  discussion  that  this  court  cannot 
reverse  a  Judgment  on  that  ground. 

Affirmed. 

GARY,  G.  J.,  and  HYDRIGK,  WATTS,  and 
FRASBR,  JJ.,  concur. 


(M  8.  C.  282) 

GAVE  V.  SEABOARD  AIB  LINB  RY. 

(Supreme  Court  of  South  Carolina.     April  7, 

1913.) 

1  Cabbiebb  (i  266*)  —  Tbansfobtation  of 
Pabsengebs— Duty  to  Pbovioe  Seats. 
A  carrier  of  passengers  is  liable  for  breach 
of  a  passenger's  transportation  contract  for 
failing  to  provide  the  passenger  with  a  seat  ex- 
cept in  extreme  cases  of  unexpected  travel  of 
which  the  carrier  had  no  notice,  and  in  which 
it  exercised  due  care  in  calling  into  operation 
all  its  means  at  hand,  and  had  advised  the  pas- 
senger of  its  inabili^  to  supply  him  with  a 
seat 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  f§  1049-1055;  Dec.  Dig.  {  266.*] 

2.  Cabbiebb  (§  248^*)  ^Passenoebs  — Omis- 
sion TO  Pbovide  Seat— Refusal  to  Pat 
Fabe. 

Where  a  carrier  fails  to  provide  a  passen- 
ger with  a  seat,  he  may  refuse  to  surrender  his 
ticket;  but,  if  he  does  so,  he  must  leave  the 
train  at  the  first  reasonable  opportunity  afford- 
ed, or  he  will  be  subject  to  ejection,  since  he 
cannot  ride  without  paying  fare. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  §f  997,  998 ;  Dec  Dig  |  248^.*] 

3.  Cabbiebb  (i  275*)— Bbbaoh  or  Gontbaot 
— Failube  to  Pbovide  Seats— Plxadino. 

In  an  action  against  a  carrier  for  failure 
to  provide  a  passenger  with  a  seat  a  defense 
that  the  demand  on  the  carrier's  facilities  of 
conveyance  was  so  sudden  and  unexpected  that 
it  could  not  have  been  anticipated  and  provided 
for  by  the  ezerdse  of  due  care  and  diligence 
was  unavailable,  unless  pleaded. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  §i  1076,  1077;  Dec  Dig.  |  275.*] 

4.  Gabbiebs  (f  278*)— Punitive  Dahagbs— 
Bbeach  of  Cabbieb's  Contbact. 

Plaintiff  having  a  ticket  for  a  particular 
train  over  defendant's  road  was  unable  to  ob- 
tain a  seat,  and  was  compelled  to  ride  on  the 
platform.  There  was  evidence  that  defendant 
knew,  or  should  have  known,  that  the  train 
would  not  accommodate  all  who  offered  them- 
selves as  passengers,  and  it  appeared  that  88 


•For  other  cum  see  sam*  topio  and  section  NUMBER  ia  Dso.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  ladezee 


1018 


77  SOUTHEASTERN  REPORTER 


(S.C. 


passengers  who  had  tickets  for  another  train 
were  admitted  to  the  train  in  question,  and  that 
less  than  that  number  were  required  to  stand. 
There  was  no  evidence  that  the  passengers  were 
informed  before  the  train  started  that  seats 
couid  not  be  provided  for  all ;  and,  on  plaintiflTs 
refusal  to  surrender  his  ticket  to  the  conductor 
without  being  given  a  seat,  the  conductor,  in 
the  presence  of  other  passengers,  told  him  that 
he  bad  a  lady  friend,  and  that  he  would  ask 
her  to  give  him  her  seat,  whereupon  two  gentle- 
men to  prevent  this  offered  to  give  plaintiff 
their  seat,  which  he  declined.  Heldj  that  such 
facts  warranted  submission  to  the  jury  of  the 
issue  of  plaintiff's  right  to  recover  punitive 
damages. 

[Ed.  Note.— For  other  cases,  sec  Carriers, 
Cent.  Dig.  §§  1080.  1081;  Dec  Dig.  §  278.*] 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  R.  W.  Memminger, 
Judge. 

Action  by  T.  L.  Cave  against  the  Seaboard 
Air  Line  Railway.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Lyles  &  Lyles,  of  Columbia,  for  appellant 
J.  W.  Vincent,  of  Hampton,  for  respondent 


HTDRICK,  J.  Desiring  to  attend  the  au- 
tomobile races  at  Savannah,  Ga.,  in  Novem- 
ber, 1910,  plaintiff  bought  a  round-trip  ex- 
cursion ticket  from  Estill,  S.  C,  to  Savannah 
and  return  over  defendant's  road.  On  the 
return  trip  the  crowd  on  the  train  was  so 
great  that  plaintiff  could  not  get  a  seat 
When  the  conductor  demanded  his  ticket, 
he  refused,  at  first,  to  give  it  to  him,  unless 
be  would  furnish  him  a  seat,  but  finally  gave 
up  his  ticket  under  threat  of  expulsion  from 
the  train.  Thereupon  plaintiff  brought  this 
action  for  damages,  alleging  the  purchase  of 
the  ticket;  the  failure  of  defendant  to  fur- 
nish him  a  seat;  that  he  was  compelled,  on 
account  of  the  crowd  on  the  train,  to  ride 
on  the  platform;  and  that  he  was  made  sick 
by  the  exposure,  and,  also,  that  the  conduc- 
tor insulted  him  when  he  demanded  a  seat 
aa  the  condition  of  surrendering  his  ticket 
The  defendant  denied  the  allegations  of  the 
complaint,  and  pleaded  contributory  negli- 
gence on  the  part  of  plaintiff  in  riding  on 
the  platform.  Plaintiff  testified  that  he  not 
only  could  not  get  a  seat,  but  that  he  could 
not  get  standing  room  within  the  car,  and 
was  therefore  compelled  to  ride  on  the  plat- 
form, and  that  he  was  made  sick  from  the 
exposure;  that  having  been  on.  his  feet  all 
day,  he  was  too  tired  to  stand  up,  and  he 
folded  up  his  overcoat  and  sat  on  it  on  the 
platform,  as  it  was  against  the  rules  of  the 
company  for  passengers  to  stand  on  the  plat- 
form, and  it  was  dangerous  to  do  so.  The 
foregoing  statement  of  the  evidence  is  suffi- 
cient to  show  that  there  was  no  error  in  re- 
fusing defendant's  motion  for  the  direction 
of  the  verdict 

[1,2]  The  duties  and  obligations  of  carriers 
to  furnish  passengers  with  seats,  and  the 


correlative  rights  and  remedies  of  passengers 
where  seats  are  not  furnished,  are  well  ex- 
pressed in  the  note  to  the  case  of  Chesapeake 
&  O.  Ry.  Co.  V.  Austin,  136  Am.  St  Rep. 
312,  as  follows:  "It  is  a  well-settled  rule 
that  carriers  of  passengers  must  furnish 
such  accommodations  as  are  practicahle, 
and  that  this  requirement  includes  seats. 
The  carrier  is  bound  in  fulfillment  of  its  con- 
tract to  provide  seats  for  its  passengers 
when  practicable.  Failing  in  this,  it  has  vio- 
lated one  of  the  essential  obligations  of  its 
agreement  It  can  no  more  claim  a  per- 
formance of  the  contract  created  by  the  sale 
of  a  ticket  or  the  proffered  payment  of  fftre 
for  transportation  without  a  seat  than  to 
furnish  a  seat  without  the  transportation. 
The  one  implies  the  other,  and  both  must 
go  together,  else  the  company  has  failed  in 
its  obligation.  The  supplying  a  seat  is  not 
only  a  reasonable  and  practicable  duty,  but 
it  is  an  imperative  requirement  that  cannot 
be   avoided    by   any   act   of  the   company. 

•  •  ♦  Ebctreme  cases  of  extra,  unexpected 
travel,  of  which  the  carrier  had  no  notice, 
and  where  the  passenger,  when  he  presents 
himself  for  transportation,  is  advised  by  the 
company  of  the  crowded  condition  of  the 
train,  or  when  it  can  be  shown  that  he  had 
independent  knowledge  of  such  fact  together 
with  the  fact  that  its  usual  trains  were 
run,  that  such  were  sufficient  under  ordinary 
circumstances,  also  that  It  exercised  due 
care  in  calling  into  operation  all  its  means 
at  hand,  may  serve  as  an  excuse  for  not 
furnishing  seats  sufficient  to  meet  the  extra 
demand  of  the  moment  But,  even  under 
such  circumstances,  the  passenger  must  be 
advised  or  have  knowledge  of  the  inability 
of  the  company  to  supply  him  with  a  seat  be- 
fore it  can  escape  its  contract  obligation. 

*  *  *  Being  entitled  to  a  seat,  a  passen- 
ger has  a  right  to  refuse  to  accept  anything 
less  than  the  complete  fulffilment  of  the  con- 
tract on  the  part  of  the  company,  and.  If  not 
provided  with  a  seat,  may  refuse  to  give  up 
his  ticket  or  to  pay  fare;  he  has,  however, 
no  claim  to  a  free  ride,  and,  if  he  accepts 
such  accommodations  as  are  afforded,  he  is 
in  duty  bound  to  pay  fare.  ♦  ♦  •  From 
the  foregoing  considerations  there  is  but 
one  of  two  alternatives  for  the  passenger 
without  a  seat;  that  is,  to  either  pay  fare 
or  leave  the  train.  If  he  is  willing  to  accept 
part  performance  and  remains  on  the  train, 
he  must  pay  fare.  If  he  desires  complete 
fulfillment,  he  must  leave  train  at  the  first 
convenient  opportunity.  •  •  ♦  If  a  pas- 
senger rides  on  a  train  and  refuses  to  pay 
fare  for  want  of  a  seat,  he  may  be  ejected. 
He  must,  however,  be  put  off  at  a  safe  and 
^nvenlent  place,  which  would  necessarily 
mean  a  station.  It  is  the  duty  of  the  con- 
ductor to  take  up  tickets,  or  collect  fare  of 
every  one  accepting  i)assage  on  a  train,  with 
or  without  a  seat,  and  a  passenger  refusing 


•For  other  oasm  see  Mine  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  it  Rep'r  Indezi 
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to  comply  with  this  reasonable  regnlation 
may  be  ejected  without  liability  for  the  ejec- 
tion." For  the  breach  of  the  carrier's  con- 
tract or  of  Its  duty  to  the  public  the  passen- 
ger's remedy  Is  an  action  for  damages.  136 
Am.  St  Rep.  815. 

[3]  When  the  plaintiff  alleged  his  contract 
and  the  breach  thereof,  if  the  defendant 
desired  to  avail  Itself  of  the  defense  that 
the  demand  on  Its  facilities  of  conveyance 
was  so  sudden  and  unexpected  that  it  could 
not  have  been  anticipated  and  provided  for 
by  the  exercise  of  due  care  and  diligence,  it 
should  have  alleged  the  facts  necessary  to 
establish  that  defense,  and  should  have 
proved  them  at  the  trial.  But  that  defense 
was  not  set  up  in  the  answer,  and  there  was 
no  evidence  tending  to  prove  it,  except  the 
fact  that  the  crowd  was  unusually  large, 
but  not  that  it  was  unusually  large  for  such 
an  occasion;  and  there  was  no  evidence 
that  defendant  should  not  have  reasoniLbly 
anticipated  such  a  crowd,  or  that,  anticipat- 
ing it,  it  could  not  by  the  exercise  of  due 
diligence  have  provided  for  its  accommoda- 
tion. The  only  evidence  of  any  effort  to 
provide  for  its  accommodation  for  the  extra 
crowd  of  passengers  was  that  of  the  con- 
ductor, who  said  he  asked  the  station  master 
at  Savannah  for  an  extra  car,  and  he  said 
they  did  not  have  one,  as  they  were  all  in 
service.  But  there  was  no  evidence  that  it 
was  the  duty  of  the  station  master  to  pro- 
vide extra  cars,  or  that  defendant  used  dili- 
gence in  calling  into  operation  all  the  means 
at  hand  or  accessible  to  provide  for  the  emer- 
gency. It  was  apparent  before  the  train 
left  Savannah  that  the  accommodations  were 
not  sufficient  to  meet  the  demand. 

[4J  There  was  no  error  in  submitting  to 
the  Jury  the  Issue  of  punitive  damages,  for 
the  evidence  in  the  case,  and  the  lack  of  ev- 
idence, which  It  was  Incumbent  on  the  de- 
fendant  to  introduce,  afforded  reasonable 
ground  for  an  Inference  of  indifference  to  the 
rights  of  the  passengers  on  the  part  of  de- 
fendant in  failing  to  provide  adequate  ac- 
commodations for  them.  The  defendant 
knew,  or  should  have  known,  that  its  train 
would  not  accommodate  all  who  offered  them- 
selves as  passengers  thereon.  Nevertheless 
the  testimony  shows  that  38  passengers  who 
had  tickets  for  another  train  were  admitted 
to  this  train,  which  was  a  special  excursion 
train,  and  there  was  testimony  that  less  than 
that  number  had  to  stand.  Moreover,  there 
is  no  evidence  that  the  passengers  were  in- 
formed before  the  train  started  that  seats 
could  not  be  provided  for  all  of  them.  True, 
they  might  have  seen  for  themselves  that 
such  was  the  case,  but  how  were  they  to 
know  that  the  defendant  would  not,  at  any 
moment,  provide  additional  accommodations 
by  attaching  another  car  to  the  train  before 
it  started,  or  even  after  it  had  started,  at 
some  nearby  station  or  side  track,  where  the 
company  may  have  had  extra  cars  stored? 


It  is  within  the  observation  of  all  who  have 
traveled  much  that  this  is  frequently  done. 
To  a  passenger  who  left  the  train  on  account 
of  its  crowded  condition,  and  thereafter  sued 
for  damages  for  breach  of  his  contract,  the 
defendant  might  have  said:  "If  you  had  stayed 
on  the  train,  you  would  have  been  given  a 
seat  before  the  train  left  the  station,  or  with- 
in a  reasonably  short  time  thereafter."  Of 
all  such  matters  passengers  cannot  be  pre- 
sumed to  know;  that  it  is  the  duty  of  the 
carrier  to  inform  them.  Beside^  there  was 
another  ground  vi:hich  required  submission 
of  the  issue  of  punitive  damages  to  the  Jury. 
The  plaintiff  alleged  that  the  conductor  in- 
sulted him,  and  held  him  up  to  the  scorn  of 
the  other  passengers.  Upon  this  point,  the  con- 
ductor, after  testifying  to  plalntifTs  insist- 
ence upon  being  given  a  seat,  before  surren- 
dering his  ticket,  and  of  his  compelling  him 
to  give  It  up,  by  threatening  to  put  him  off 
the  train,  was  asked  this  question:  "Did  you 
have  any  further  conversation  with  him?" 
His  answer  was:  "No ;  but  I  told  him  I  had  a 
lady  friend  and  would  ask  her  to  give  him 
her  seat,  and  two  gentiemen  got  up  and  of- 
fered him  their  seat"  Another  of  defend- 
ant's witnesses  testified:  "Q.  Did  the  conduc- 
tor say  anything  about  getting  a  seat  for 
them?  A.  I  think  he  said  he  had  a  lady 
friend  up  In  the  car,  and  he  would  ask  her 
to  get  up  and  give  him  the  seat  Q.  What 
happened  then?  A.  Two  gentlemen  in  the 
end  of  the  day  coach  sitting  in  the  little  seat 
down  by  the  door  got  up,  and  said:  'No, 
don't  do  that;  if  he  must  have  a  seat,  let  him 
have  this  seat'  Both  doors  wei^e  open,  and 
some  people  were  attracted  by  the  noise." 

It  Is  doubtful  if  the  conductor  could,  upon 
mature  deliberation,  have  adopted  a  more  ef- 
fectively delicate  way  to  insult  a  gentieman 
and  humiliate  him  before  others  than  to  In- 
timate that  he  was  so  far  lacking  in  that 
curtesy,  consideration,  and  respect  which  is 
generally  recognissed  as  due  from  gentlemen 
to  ladles,  according  to  the  standards  which 
obtain  In  decent  and  polite  social  Intercourse, 
as  to  permit  a  lady  to  be  asked  to  give  up 
her  seat  for  him.  Observe  the  prompt  pro- 
test of  the  two  gentlemen  *ln  the  little  seat 
down  by  the  door":  "No,  don't  do  that;  if 
he  must  have  a  seat,  let  him  have  this  seat" 
Doubtiess  the  plaintiff  felt  that  he  was  held 
up  to  the  scorn  and  contempt  of  all  who 
heard  It  If  the  thrust  was  Intended  to  have 
that  effect  (and  that  was  a  question  for  the 
Jury),  it  was  such  a  wanton  Invasion  of 
plaintiff's  right  to  civil  treatment  as  a  pas- 
senger as  to  warrant  the  Infliction  of  ex- 
emplary damages.  For  the  plaintiff  was 
strictly  within  his  rights  in  demanding  a 
seat,  and  it  was  the  duty  of  the  conduc- 
tor to  furnish  it,  or  give  him  a  reasonable  ex- 
planation of  his  Inability  to  do  so.  At  any 
rate,  he  had  no  right  to  meet  his  lawful  de- 
mand with  any  such  contemptuous  insinua- 
tion, and  it  was  properly  left  to  the  Jury  to 
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saj  what  weight  they  would  give  It  In  award- 
ing damages.  It  was  certainly  an  aggravat- 
ing circumstance. 

In  Daniels  v.  Railroad  Co.,  62  S.  G.  1,  39 
8.  £.  762,  the  company  asked  the  court  to 
charge  that  it  was  not  liable  for  rude  lan- 
guage used  by  the  conductor  lawfully  requir- 
ing a  passenger  to  get  off  the  train.  The 
court  refused  to  charge,  but  modified  the  re- 
quest by  saying  that  if  the  language  used  by 
the  conductor  should  be  to  an  unreasonable 
extent,  so  as  to  become  abusive,  the  company 
'would  be  liable.  On  appeal  this  court  held, 
in  response  to  an  exception  assigning  error 
in  so  modifying  the  request:  "We  do  not  see 
any  error  in  the  modification  of  this  request, 
which  appears  in  the  Judge's  charge,  for  he 
practically  instructed  the  jury  that  the  com- 
pany would  not  be  liable  for  any  lang^uage 
used  by  the  conductor,  unless  it  was  abusive, 
and  there  was  no  pretense  that  any  such 
language  was  used;  for,  according  to  the 
plaintilTs  own  testimony,  the  language  used 
was:  'Get  in  there,  get  your  things  and  get 
out  of  here,  got  no  time  to  waste.'  While  it 
is  quite  probable  that  the  conductor  spoke 
in  a  quick,  peremptory  tone,  there  was  no 
element  of  abuse  in  what  he  said  to  her  when 
she  went  to  the  door  of  the  car,  seeing  the 
people  in  front  of  her  getting  off."  This  was 
far  from  holding  as  a  general  proposition 
that  a  carrier  is  not  liable  for  any  language 
used  by  the  conductor,  unless  it  was  abusive. 
On  the  contrary,  it  merely  holds  that  a  car- 
rier would  be  liable  for  abusive  language  of 
its  conductors  to  a  passenger,  but  that  the 
language  in  that  case  was  not  abusive. 

The  courts  have  not  defined,  and  it  would 
be  unwise  to  attempt  to  define  accurately, 
the  kind  of  language  which  must  be  used  by 
a  conductor  to  a  passenger  before  liability 
wML  be  imposed  upon  the  carrier.  Ordinarily, 
too  much  depends  upon  the  circumstance, 
the  relations  of  the  parties,  the  tone  and 
manner  in  which  a  thing  is  said,  for  any  ex- 
act definition  or  rule  to  be  laid  down.  But 
there  can  be  no  doubt  that  where  a  conductor 
uses  language  to  a  passenger  which  is  calcu- 
lated to  insult,  humiliate,  or  wound  the  feel- 
ings of  a  person  of  ordinary  feelings  and 
sensibilities,  and  it  is  intended  to  have  that 
effect,  the  carrier  is  liable,  for  the  contract  of 
carriage  impliedly  stipulates  for  decent,  cour- 
teous, and  respectful  treatment  at  the  hands 
of  the  carrier's  servants.  Graker  v.  Chicago, 
etc..  By.,  36  Wis.  667,  17  Am.  Bep.  604;  L. 
&  N.  B.  Co.  V.  Ballard,  86  Ky.  307,  3  S.  W. 
530,  7  Am.  St.  Bep.  600;  Savannah,  etc.,  B. 
Co.  V.  Quo,  103  6a.  125,  29  S.  E.  607,  40  L. 
B.  A.  483,  68  Am.  St  Rep.  85;  Knoxville 
Traction  Co.  y.  Lane,  103  Tenn.  376,  53  S. 
W.  557,  46  L.  B.  A.  549;  6  Cyc.  602;  5  A.  & 
m.  Enc.  L.  (2d  Ed.)  550. 

The  judgment  is  affirmed. 

GARY,  O.  J.,  and  WATTS,  J,,  conear. 
WOODS,  J.,  concurs  in  result 


WOODS,  J.  I  concur  In  the  coutlusioii  of 
Mr.  Justice  FBASEB  that  there  was  no  lan- 
guage imputed  to  the  conductor  by  tbe  wit^ 
nesses  which  warranted  a  verdict  for  the 
plaintiff  on  the  ground  that  it  was  insulting, 
or  abusive,  or  actionable.  The  plaintiff 
and  his  witnesses  on  this  point  testified  to 
nothing  more  than  that  the  conductor  threats 
ened  to  put  him  off  unless  he  paid  his  fare; 
and  it  is  not  claimed  that  this  threat  of  the 
conductor  amounted  to  such  opprobrious  lan- 
guage as  to  warrant  the  finding  of  punitive 
damages.  It  is  true  Uiat  the  conductor  and 
another  witness  testified  that  the  conductor 
told  the  plaintiff  that  he  "had  a  lady  friend 
and  would  ask  her  to  give  him  her  seat" 
But  it  would  be  quite  unfair  to  take  this 
language  out  of  its  connection.  The  wit- 
ness Sapp  testified  that,  when  the  conductor 
said  this,  the  plaintiff  was  cursing  and  act- 
ing as  if  there  would  be  a  fight;  and  the 
conductor  testified  that  his  behavior  was 
boisterous  The  record  makes  it  evident 
that  the  plaintiff  did  not  regard  this  remark 
of  the  conductor  as  an  insult,  for  it  was  not 
alluded  to  by  the  plaintiff  or  any  of  his 
witnesses.  Under  these  circumstances,  it 
seems  to  me  to  be  going  too  far  to  say  that 
the  remark  of  the  conductor  was  meant  as 
insulting  or  opprobrious  rather  than  an  ^- 
fort  to  placate  a  noisy  and  boisterous  pas- 
senger. 

I  do  not  think,  however,  the  judgment 
should  be  reversed.  The  verdict  of  $200 
was  a  reasonable  one,  and  well  sustain- 
ed by  the  evidence  of  the  failure  of  the 
defendant  to  furnish  suflldent  accommoda- 
tions for  its  passengers,  without  any  plausi- 
ble explanation  or  excuse  and  of  the  sickness 
and  suffering  which  resulted  to  the  plaintiff. 
It  seems  to  me  there  is  no  doubt  that  any 
fair  jury  under  the  evidence  would  have 
found  a  verdict  for  the  plaintiff,  and  that 
found  being  beyond  doubt  reasonable,  the 
error  of  the  circuit  court  should  not  be  re- 
garded prejudicial  £}dgefield  Mfg.  Co.  t. 
Maryland  Casualty  Co.,  78  &  a  73,  58  S. 
El  969. 

FBASMt,  J.  (dissenting).  This  is  an  ac- 
tion for  damages  to  a  passenger.  The  plain- 
tiff claims  that  he  was  a  passenger  on  the 
defendant's  road  from  Bstill,  S.  C,  to  Savan- 
nah, Ga.,  with  a  return  ticket  and  returned 
on  an  excursion  train;  that.no  seat  was 
provided  for  him,  and  he  was  forced  to  ride 
a  part  of  the  way  on  the  platform  of  the 
coach,  and  caught  cold,  from  which  he  suf- 
fered considerably;  that  when  he  demand- 
ed a*  seat  from  the  agent  of  the  defendant 
the  agent  insulted  the  plaintiff,  and  held  him 
up  to  the  scorn  of  the  other  passengers  The 
plaintiff  claimed  that  his  injuries  were  negli- 
gently and  willfully  infiicted.  The  defend- 
ant put  in  a  general  denial,  and  also  plead- 
ed contributory  negligence,  in  that  it  was  not 
necessary  for  plaintiff  to  stand  on  the  plat* 
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form,  and  he  did  so  in  violation  of  instruc- 
tions to  passengers.  On  the  trial  the  defend- 
ant claimed  that,  If  the  train  was  overcrowd- 
ed, the  plaintiff  could  not  recover  because  he 
was  guilty  of  contributory  negligence  in  board- 
ing an  overcrowded  train.  The  Jury  found 
a  verdict  for  plaintiff  for  $200.  From  the 
judgment  on  this  verdict  defendant  appealed. 
There  are  five  exceptions,  but  they  raise 
but  three  questions: 

(1)  Was  there  any  evidence  of  actionable 
language? 

(2)  Was  there  any  evidence  of  negligence 
or  willfulness? 

(8)  Was  tliere  indisputable  evidence  of  con- 
tributory negligence? 

1.  Was  there  any  evidence  of  actionable 
language?  The  language  used  was  not  giv- 
en on  the  trial,  and  as  this  court  has  held 
in  Daniels  v.  Railroad,  62  S.  C  16,  39  S. 
E.  767,  that  a  railroad  company  is  *'not  lia- 
ble for  any  language  used  by  the  conductor 
unless  it  was  abusive,"  the  exception  that 
embodies  this  proposition  should  be  sus- 
tained. 

2.  Was  there  any  evidence  of  negligence  or 
willfulness?  There  was  some  evidence. 
There  was  evidence  as  to  the  crowd  in  Sa- 
vannah at  the  time.  The  size  of  this  spe- 
cial excursion  train  was  shown.  It  was  for 
the  jury  to  say  whether  reasonable  care  for 
the  safety  and  convenience  of  its  passengers 
required  better  accommodations,  and,  if  the 
jury  thought  that  reasonable  care  did  require 
more  room,  then  it  was  also  their  province 
to  say  whether  the  failure  to  provide  for 
the  crowd  they  might  reasonably  expect  was 
willful  and  wanton  or  no.  Inasmuch  as  thi«i 
case  will  have  to  go  back  for  a  new  trial, 
this  court  ought  not  to  discuss  the  evidence 
further. 

3.  Was  there  indisputable  evidence  of  con- 
tributory negligence?  This  court  cannot  say 
that  there  was.  Whether  it  was  negligence 
in  the  plaintiff  to  get  on  the  train,  whether 
it  was  too  crowded  to  allow  him  standing 
room  inside,  whether  it  was  his  duty  to  put 
on  his  overcoat,  or  whether  the  want  of  an 
overcoat  was  the  cause  of  plaintiff*s  sick- 
ness, were  all  questions  for  the  jury.  So 
far  as  1  can  know,  the  jury  may  have  based 
its  finding  solely  on  insulting  language,  and 
I  think  the  judgment  of  this  court  should  be 
that  the  judgment  of  the  circuit  court  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

(94  S.  C.  82L) 

CITY  OF  GRBENVILLB  v.  WARD. 

(Supreme  Court  of  South  Carolina.    April  14, 
^  1018.) 

Municipal  Cobpobations  (I  694^  —  Obdi- 

NANCXS— VaLIDITT. 

A  muxiiclpal  ordinance  declaring  that  cer- 
tain persons  shall  be  deemed  vagrants  is  not 
invalid  In  prohibiting  the  jury  to  consider  the 
possession  of  money  on  the  question  of  va- 
grancy;   it  merely  declaring  that  as  a  rule  of 


evidence  the  possession  thereof  shall  not  be 
deemed  a  visible  meana  of  a  livelihood. 

[Ed.  Note.->For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  fl  131^1320,  1327, 
1328;  Dec  Dig.  I  694, ♦] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  J.  W.  De  Vore,  Judge. 

"To  be  officially  reported." 

Mamie  Ward  was  convicted  of  vagrancy 
In  the  Recorder's  Court  of  the  City  of  Green- 
ville, and,  from  a  judgment  of  the  Circuit 
Court  reversing  the  conviction  on  defendant's 
appeal,  the  City  appeals.    Reversed. 

McCullough,  Martin  &  Blythe,  of  Green- 
ville, for  appellant  Cothran,  Dean  &  Coth- 
ran  and  O.  K.  Mauldln,  all  of  Greenville,  for 
respondent 

HYDRICK,  J.  The  respondent  was  con- 
victed in  the  recorder's  court  of  the  city  of 
Greenville  on  the  charge  of  vagrancy,  under 
an  ordinance  of  which  the  following  is  a 
copy:  "AH  persons  who  may  be  able  to  labor 
and  have  no  apparent  lawful  means  of  sub- 
sistence and  neglect  to  apply  themselves  to 
some  honest  occupation  for  the  support  of 
themselves  and  their  families,  if  they  have 
families,  who  shall  be  found  loitering  or 
without  employment  in  the  city;  all  persona 
who  acquire  a  livelihood  by  gambling  or 
horse  racing;  all  keepers  of  gambling  tables, 
faro  banks  or  other  banks  or  devices  for 
gambling  known  under  any  other  denomina- 
tion; all  persons  who  lead  idle  and  disor- 
derly lives;  all  persons  who  knowingly  har- 
bor thieves  and  felons;  all  persons  not  fol- 
lo\^lng  some  honest  trade  or  occupation  or' 
not  having  some  known  or  visible  means  of 
gaining  a  fair,  honest  and  reputable  liveli- 
hood; and  all  persons  engaged  in  any  un- 
lawful calling  whatsoever  shall  be  deemed 
vagrants,  and  upon  conviction  in  the  city 
court,  shall  be  punished  by  a  fine  of  not 
more  than  fifty  dollars,  or  by  imprisonment 
for  not  more  than  thirty  days  for  every  such 
offense.  In  order  to  escape  conviction  here- 
under it  shall  not  he  sufficient  for  the  ac- 
cused to  ha/ve  upon  Ms  person  or  in  his  pos- 
session some  money  or  other  things  of  val- 
ue; nor  sfiaU  such  money  or  other  things 
of  value  he  deemed  or  taken  as  a  visihle 
means  of  gaining  a  livelihood  toithin  tJie 
meaning  of  this  section" 

The  circuit  court  reversed  the  judgment  of 
the  recorder's  court  on  the  ground  that  the 
recorder  erred  in  charging  his  jury  in  the 
words  of  the  last  sentence  of  the  ordinance, 
which  Is  italicized,  because  that  portion  of 
the  ordinance  deprived  the  jury  of  the  right 
to  pass  upon  the  fact  whether  defendant  was, 
at  the  time  of  her  arrest,  making  a  fair,  hon- 
est, and  reputable  living.  In  other  words,  as 
we  understand  it,  the  ruling  was  that  the 
charge  was  upon  the  facts. 

We  think  the  ruling  was  erroneous.  There 
is  nothing  in  that  part  of  the  ordinance 
which  renders  it  invalid.     It  merely  estab- 
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lishes  a  rule  of  evidence  tluit  the  mere  fact 
that  the  accused  has  money  or  other  things 
of  Talue  In  his  possession  shall  not  be  suffi- 
cient to  prevent  a  conviction,  and  that  the 
possession  thereof  shall  not  be  deemed  or 
taken  as  a  visible  means  of  gaining  a  live- 
lihood. This  does  not  prevent  the  jury  ftom 
considering  such  facts,  and  giving  them  such 
weight  as,  in  their  opinion,  they  should  have. 
The  weight  which  should  be  given  them  will 
depend  upon  a  variety  of  circumstances; 
among  others,  the  manner  in  which  the  mon- 
ey or  property  was  obtained.  If  it  was  ob- 
tained honestly,  it  might  be  sufficient  to 
prevent  conviction;  but,  if  It  was  obtained 
in  the  unlawful  pursuits  condemned  by  the 
ordinance,  to  allow  its  possession  to  be  suf- 
ficient evidence  to  prevent  conviction  would 
practically  destroy  the  ordinance. 
Reversed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 


(M  S.  a  882) 

McMAHAN  ▼.  JONES,  State  Ck)mptroll«r 
General,  et  al. 

(Supreme  Court  of  Sooth  Carolina.    March  27» 

1913.     Rehearins   Denied  April 

23,  1913.) 

1.  H08PITAI«  a  4*)  —  OFFICEB8  —  COlCPBNaA- 

TiON— Statutobt  Provisions. 

Under  the  act  to  establish  an  infirmary  for 
Confederate  veterans  to  be  managed  by  a  com- 
mission of  five  members,  providing  that  the 
members  shall  receive  no  compensation  except 
their  actual  expenses  for  attending  meetings, 
the  commission  could  not  employ  one  of  its 
members  as  chairman  and  treasurer,  and  an- 
other as  physician  to  the  institution,  and  pay 
them  salaries  for  their  services  as  such,  the 
statutory  prohibition  applying  to  all  compensa- 
tion except  actual  expenses,  and  not  being  lim- 
ited to  compensation  for  services  as  commis- 
sioners, as  distinguished  from  compensation  for 
services  as  individuals,  especially  as  it  is 
against  public  policy  for  any  man  in  the  public 
service  to  occupy  the  dual  position  of  master 
and  servant. 

[Ed.   Note.—For  other  cases,   see  Hospitals, 
Cent  Dig.  §§  5-10 ;  Dec  Dig.  §  4.*] 

2.  Hospitals  (§  4*)  —  Officees  —  Compensa- 
tion—Pebfobmance  OF  Sebviceb  in  Good 
Faith. 

Where  the  commission  for  the  management 
of  the  infirmary  for  Confederate  veterans,  con- 
trary to  the  statute,  employed  one  of  the  mem- 
bers as  chairman  and  treasurer  and  another  as 
physician  to  the  institution,  such  members  in 
good  faith  performed  their  duties  as  such,  and 
the  state  received  the  benefits  of  their  services, 
the  value  or  efficiency  of  which  were  not  ques- 
tioned, they  would  be  permitted  to  receive  their 
salaries  for  all  services  rendered  prior  to  notice 
of  the  filing  of  the  remittitur  from  the  Supreme 
Court  in  an  action  to  determine  the  validity  of 
their  employment. 

[Bid.  Note.— For  other  cases,   see  Hospitals, 
Cent.  Dig.  §§  5-10 ;  Dec.  Dig.  |  4.*] 

Woods  and  Fraser,  J  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Geo.  W.  Gage,  Judge. 
**To  be  ofladally  reported." 


Action  by  John  J.  McMahan  against  A.  W. 
Jones,  as  Comptroller  General,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Reversed. 

John  J.  McMahan  and  D.  W.  Robinson, 
both  of  Columbia,  for  appellant.  J.  Fraaer 
Lyon,  Atty.  Gren.,  and  M.  P.  De  Bmhl,  Asst 
Atty.  Gen.,  for  Comptroller  General.  Welch 
&  Nettles,  of  Columbia,  for  Richardson  and 
Butler. 

HTDRICK,  J.  [1]  The  act  to  estabUsh  an 
infirmary  for  Confederate  veterans  provides 
for  its  management  by  a  commission  consist- 
ing of  five  members,  and  it  also  provides  that 
"the  members  of  said  conmiission  shall  re- 
ceive no  compensation  for  their  services,  but 
shall  be  entitled  to  actual  expenses  for  at- 
tending the  meetings  thereof." 

The  defendants  Richardson  and  Butler 
have  been  employed  by  the  commission,  of 
which  they  were  and  are  members,  the  one, 
as  chairman  and  treasurer,  whose  duties  in- 
volve the  general  management  of  the  infirm- 
ary, at  a  salary  of  $100  per  month,  and  the 
other,  as  physician  to  the  institution,  at  a 
salary  of  $50  per  month.  Plaintiff,  alleging 
that  their  employment  is  illegal,  seeks  to 
enjoin  payment  of  their  salaries.  Their  con- 
tention is  tiiat  the  salaries  are  not  paid  to 
them  as  members  of  the  commission,  or  for 
services  as  commissioners,  but  as  individuals, 
and  for  services  rendered  outside  of  and  in 
addition  to  the  services  which  they  perform 
as  members  of  the  commission.  The  circuit 
Judge  sustained  their  contention,  holding  that 
the  statute  puts  no  limitation  upon  the  mem- 
bers of  the  commission  receiving  compensa- 
tion for  their  services,  except  such  as  are 
performed  as  commissioners.  As  to  the 
plaintiff's  contention  that  their  employment 
was  illegal  on  grounds  of  public  policy,  his 
honor  conceived  that  the  law  had  been  set- 
tled to  the  contrary,  in  1856,  in  the  case  of 
Albright  V.  Chester,  9  Rich.  399,  in  whicA 
this  court  sustained  a  contract  between  a  flrm, 
of  which  the  Intendant  of  the  town  was  a 
member,  and  the  town  council,  of  which  he 
was  also  a  member,  whereby  said  flrm  was 
to  repair  the  streets  of  the  town. 

We  think  his  honor  misinterpreted  the  leg- 
islative intent,  as  declared  in  the  statute. 
The  language  is  comprehensive  in  terms  and 
prohibitive  in  form,  and  indicates  an  inten- 
tion that  members  of  the  commission  shall 
receive  nothing  at  all,  in  the  way  of  com- 
pensation, except  their  actual  expenses  for 
attending  the  meetings.  The  wording  of  the 
statute  does  not  warrant  the  nice  distinc- 
tion between  services  rendered  by  members  of  . 
the  commission  as  commissioners,  and  serv- 
ices rendered  by  them  as  individuals.  We 
have  no  doubt  that  the  form  of  expression 
used  was  supposed  to  be  all  that  would  be 
necessary  to  prevent  what  has  been  done  by 
the  commission,  and  that  it  was  intended  to 
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have  that  effect  This  constmction  of  the 
statute  is  fortified  by  consideration  of  sev- 
eral instances  in  which  the  Legislature  has, 
in  recent  years,  declared  the  policy  of  the 
state  with  regard  to  the  matter,  by  prohibit- 
ing bodies  charged  with  the  administration 
of  public  duties  from  employing  their  own 
members,  or  even  those  closely  related  to 
them.  In  Duncan  y.  Charleston,  60  S.  C. 
558,  39  S.  E.  265,  this  court  added  the  weight 
of  its  sanction  to  the  policy  so  declared  by 
holding  that  a  city  council,  some  of  whose 
members  were  stockholders  in  a  public  sery- 
Ice  corporation,  could  not  legally  contract 
with  the  latter  for  its  benefit. 

Possibly  the  practices  which  have  created 
the  public  sentiment,  which  has  been  crystal- 
lized in  these  declarations  of  policy,  hay^  oc- 
curred since  the  decision  in  Albright  y.  Ches- 
ter. Be  that  as  it  may,  that  decision  has 
been  nullified  by  subsequent  legislation,  mak- 
ing it  unlawful  to  do  what  was  there  ad- 
Judged  to  be  lawful.  Crim.  Code  1912,  f  304. 
No  man  in  the  public  service  should  be  per- 
mitted to  occupy  the  dual  position  of  master 
and  servant;  for,  as  master,  he  would  be 
under  the  temptation  of  exacting  too  little 
of  himself,  as  servant;  and,  as  servant,  he 
would  be  inclined  to  demand  too  much  of 
himself,  as  master.  There  would  be  con- 
stant conflict  between  self-interest  and  integ- 
rity. Should  Richardson,  as  chairman  of 
the  commission,  appoint  the  committee  to  In- 
vestigate his  own  management  of  the  infirm- 
ary, or  check  his  accounts  as  treasurer? 
Should  he  be  present,  when  his  administra- 
tion of  the  Institution  Is  being  considered 
and  discussed?  Should  he  and  Butler  par- 
ticipate, when  their  own  duties  are  being  pre- 
scribed and  their  compensation  fixed?  It 
requires  only  a  moment's  reflection  to  see 
that  the  positions  are  utterly  inconsistent, 
and  ou^ht  not  to  be  held  by  the  same  per- 
sons. Propriety,  as  well  as  public  policy, 
forbids  it 

If  it  be  said  that  there  are  three  other 
members  of  the  commission,  who  would  make 
a  quorum,  the  answer  is  that  the  Legislature 
has .  expressed  the  intention  that  the  stete 
should  have  the  benefit  of  the  judgment  and 
discretion,  individually  and  collectively,  of 
a  commission  of  five  members — ^not  three — 
in  the  administration  of  this  charity.  By 
disqualifying  two  of  their  number,  the  com- 
mission has  practically  reduced  its  member- 
ship to  three. 

The  foregoing  views  are  In  harmony  with 
the  greater  weight  of  authority  elsewhere. 
Meglemery  v.  Weisslnger,  140  Ky.  353,  131  S. 
W.  40,  31  L.  R.  A.  (N.  S.)  575,  and  note ;  Gaw 
y.  Ashley,  195  Mass.  173,  80  N.  B.  790,  122 
Am.  St  Rep.  231;  Davidson  y.  Guilford 
County,  152  N.  C.  436,  67  S.  B.  918;  Mech. 
Pub.  Off.  1 112;  Throop,  Pub.  Off.  §§  120,  61L 

[2]  As  the  record  shows  that  the  defend- 
ants Richardson  and  Butler  have.  In  good 


faith,  performed  the  duties  of  their  respec- 
tive offices,  and  the  state  has  received  the 
benefit  of  their  services,  the  value  and  effi- 
ciency of  which  are  not  questioned,  it  is  but 
just  and  equitable  that  they  should  receive 
their  salaries  for  all  services  rendered  pre- 
vious to  notice  of  the  filing  of  the  remittitur 
herein  (EUedge  v.  Wharton,  89  S.  C.  113,  71 
SL  E.  657 ;  Golden  v.  Wharton,  90  S.  C.  355, 
73  S.  E.  628),  and  the  Injunction  to  be  issued 
by  the  circuit  court  wlU  be  framed  accord- 
ingly. 
Reversed. 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 

WOODS,  J.  (dissenting).  I  concur  In  the 
reasoning  of  the  court,  and  the  conclusion 
that  the  statute,  under  which  the  respondents 
Butler  and  Richardson  became  members  of 
the  commission,  absolutely  forbids  them  to 
receive  any  compensation  for  any  service 
rendered  by  them,  in  any  capacity  whatever. 
This  being  so,  it  seems  to  me  clearly  beyond 
the  discretion  and  power  of  the  court  to  al- 
low the  respondents  compensfition  which  the 
statute  forbids.  I  therefore  dissent  from  the 
judgment  allowing  compensation  up  to  the 
time  of  the  filing  of  the  remittitur. 

FRASERy  J.,  concurs. 


(M  S.  C.  312) 

BLACK  et  aL  y.  SIMPSON. 

(Supreme  Court  of  South  Carolina.     April  14, 

1913.) 

1.  COBPOBATIONS  (§  320*)—ACTION8  70B  DaM- 
AGE&—CONDITIONB  PBECEDENT. 

In  an  action  by  the  stockholders  of  a  cor- 
poration against  the  manager  for  damages  caus- 
ed by  his  fraudulent  misrepresentations  where- 
by he  was  enabled  to  purchase  their  stock  at 
less  than  its  value  and  sell  it  at  a  great  profit, 
a  tender  of  the  amount  received  from  the  stock 
is  unnecessary;  the  action  not  being  based  on 
the  right  of  rescission. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1426-1431,  1433-1439 ;  Dec.  Dig. 

320.*] 


2.   COBPOBATIONB  (§   320*)— SALES  OF   STOCK^ 
MiSBEPBESENTATIONS   BT    BUYEB— REMEDIES 

OF  Selleb. 

Where  the  manager  of  a  corporation  mis- 
represented the  value  of  its  shares  to  the  stock- 
holders, telling  them  that  it  was  in  an  embar- 
rassed condition,  when  really  prosperous,  and 
was  thus  enabled  to  secure  the  stock  which  he 
sold  at  a  considerable  profit  for  much  less  than 
its  actual  value,  the  stockholders  could  either 
tender  back  the  price  and  demand  a  rescission, 
or  could  elect  to  let  their  transfer  stand,  and 
bring  their  action  to  require  him  to  account  for 
the  true  value  of  the  property  acquired;  the 
manager  being  a  constructive  trustee. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S§  1426-1431.  1433-1439 ;  Dec  Dig. 
§  320.*] 

8.  COBPORATIONS  (|  317*)— OFFIOEBS— DtFTT. 

The  manager  and  director  of  a  corporation 
is  trustee,  not  only  for  the  corporation,  but 
for  all  the  stockholders,  it  being  his  duty  to 
manage  the  property  for  thcdr  benefit,  and  in 
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the  performance  of  that  duty  he  la  chargeable 
with  the  utmost  good  faith,  so  that  it  is  a 
breach  of  his  trust  to  acquire  the  corporate 
shares  by  means  of  fraudulent  misrepresenta- 
tions as  to  their  value. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1401-1414 ;  Dec.  Dig.  §  317.*] 

4,   COBFOBATIONS    (I  320*)  —  JOINDEB  — WHO 

May  Join. 

Where  the  manager  and  director  of  a  cor- 
poration by  means  of  fraudulent  misrepresen- 
tations as  to  the  financial  condition  of  the  cor- 
poration induced  the  stockholders  to  sell  their 
shares  for  less  than  their  value,  the  wrong  to 
them  is  in  the  nature  of  a  joint  wrong,  and 
the  defrauded  stockholders  may  under  Code  Civ. 
Proc.  1912,  f  166,  proyidinf;  that  all  persons  hav- 
ing an  interest  in  the  subject  of  the  action  and 
in  obtaining  the  relief  demanded  may  be  joined 
as  plaintiffs,  join  in  an  action  to  require  the 
manager  to  account  for  the  profits  made  in  the 
transaction,  for  not  only  is  multiplicity  of  suits 
to  be  avoided,  but  there  is  no  inflexible  rule  on 
the  subject  of  joinder  of  parties. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  §|  1426-1431.  1433-1439 ;  Dec.  Dig. 
i  320.»] 

Fraser  and  Hydrick,  JJ.,  dissenting  in  part 

Appeal  ftom  Common  Pleas  Circuit  Court 
of  Spartanburg  County;    Geon  Qage,  Judge. 

Action  by  H.  R.  Black  and  others  against 
Arthur  O.  Simpson.  From  an  order  over- 
ruling defendant's  demurrer  to  the  complaint, 
he  appeals.    Affirmed. 

Bomar  &  Osborne,  of  Spartanburg,  for  ap- 
pellant Sanders  &  De  Pass  and  Johnson, 
Nash  &  Daniel,  all  of  Spartanburg,  for  re- 
spondents. 

WOODS,  J.  The  appeal  is  from  an  order 
of  the  circuit  Judge  overruling  defendant's 
demurrer  to  the  complaint 

For  the  purposes  of  this  discussion,  the 
material  facts  set  out  in  the  complaint  may 
be  stated  in  few  words.  The  defendant,  Ar- 
thur O.  Simpson,  was  a  director  and  general 
manager  of  the  Farmers'  Fertilizer  Compa- 
ny in  which  the  plaintiffs  were  shareholders. 
The  defendant,  while  occupying  this  trust  re- 
lation to  the  plaintiffs,  conceived  and  enter- 
ed upon  a  scheme  of  acquiring  the  entire  cor- 
porate assets  at  much  less  t^an  their  actual 
value  by  representing  to  each  of  the  plain- 
tiffs that  the  corporation  was  not  prosper- 
ous, but  financially  embarrassed,  and  thus 
having  assigned  to  him  the  shares  of  each 
of  the  plaintiffs  at  much  loss  than  their  real 
value.  The  defendant  successfully  carried 
out  his  scheme  by  means  of  the  false  repre- 
sentations to  the  plaintiffs  as  to  the  condi- 
tion of  the  corporation  and  the  value  of  its 
property;  and  thus,  in  breach  of  his  trust. 
Induced  the  plaintiffs  and  other  shareholders 
to  sell  him  their  stock.  After  thus  acquiring 
all,  or  nearly  all,  the  shares  of  stock,  he  sold 
'the  stock,  franchises,  real  estate,  buildings 
and  machinery"  at  much  more  than  he  had 
paid  the  shareholders,  to  his  great  profit  and 
to  the  great  loss  of  the  plaintiffs. 

The  grounds  of  demurrer  to  the  complaint 
are  as  follows: 


"First  Upon  the  ground  that  the  same 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  in  that  it  fails  to  state 
facts  which,  if  true,  constitute  a  Joint  cause 
of  action  in  behalf  of  the  plaintiffs  against 
the  defendant,  and,  if  it  states  any  cause  of 
action  at  all,  states  a  separate  and  distinct 
cause  of  action  in  favor  of  each  of  the  plain- 
tiffs against  the  defendant,  it  being  submit- 
ted that  such  separate  and  distinct  causes  of 
action  do  not  constitute  a  Joint  cause  of  ac- 
tion, and  cannot  be  Joined  in  one  cause  of 
action. 

"Second.  Upon  the  further  ground  that  the 
complaint  fails  to  allege  any  facts  showing 
that  the  plaintiffs,  or  any  of  them,  have  ever 
rescinded,  or  offered  to  rescind,  the  several 
contracts,  whereby  the  defendant  purchased 
ftom  several  parties  all  stock  in  the  Farm- 
ers' Fertilizer  Company,  and  fails  to  all^;t 
any  tender  by  the  plaintiffs,  or  any  of  them, 
to  the  defendant  of  the  amounts  paid  to  the 
several  plaintiffs  by  the  defendant  for  the 
shares  of  stock  purchased  from  each  of  them, 
it  being  submitted  that  such  allegations  are 
necessary  and  prerequisite  to  the  maintfr* 
nance  of  this  action." 

[1]  Considering  the  second  and  less  impor- 
tant ground  first,  it  is  perfectly  clear  that 
tender  by  each  plaintiff  of  the  amount  re- 
ceived for  his  stock  was  not  a  necessary 
condition  of  bringing  an  action  of  this  char- 
acter. The  action  is  not  for  rescission.  In- 
deed, the  complaint  alleges  that  the  proper- 
ty has  passed  from  the  ownership  and  Con- 
trol of  the  defendailt 

[2]  But,  even  if  the  property  were  still  in 
the  hands  of  the  defendant,  it  is  elementary 
that  the  plaintiffs  could  either  tender  back 
the  price  paid  and  demand  a  rescission,  or 
they  could  elect  to  let  their  transfer  to  the 
defendant  stand,  and  bring  their  action  to 
require  him  to  account  for  the  true  value 
of  the  property  acquired  at  less  than  its  true 
value  by  false  representation  in  breach  of 
his  trust  Examination  of  their  complaint 
shows  that  this  last  is  the  course  the  plain- 
tiffs have  elected  to  pursue,  and  that  the  ac- 
tion is  one  to  require  the  defendant  as  their 
trustee  to  account  to  them  for  profit  obtained 
by  the  acquisition  and  resale  of  property 
through  a  breach  of  his  trust  Whittle  t. 
Jones,  79  S.  C.  205,  60  S.  EL  622;  20  Cya 
87,  and  cases  cited. 

[3, 4]  The  second  question,  whether  the 
plaintiffs  can  sue  Jointly  to  require  an  ac- 
counting from  the  defendant,  Is  one  of  great- 
er difficulty.  The  argument  in  support  of  the 
demurrer  on  this  point  has  been  strongly 
presented,  but  it  is  plausible  rather  than 
sound.  If  the  transactions  alleged  in  the 
complaint  amounted  to  nothing  more  than 
sales,  whereby  a  stranger  had  obtained  from 
each  of  the  plaintiffs  separately  a  transfer 
of  his  stock  by  false  representations,  it  would 
be  true  that  each  stockholder  should  main- 
tain a  separate  suit  in  his  own  behalf  for 
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the  difference  between  the  real  value  of  the 
stock  and  the  price  paid.  But  this  case  Is 
much  more  than  separate  transactions  of  that 
sort  between  strangers.  The  defendant,  as 
director  and  manager,  was  trustee,  not  only 
of  the  corporation,  but  for  all  the  stockhold- 
ers. 10  Cyc.  787;  2  Pomeroy's  Eq.  §  1090. 
His  duty  was  to  manage  the  corporate  prop- 
erty for  the  benefit  of  the  stockholders ;  and 
In  the  performance  of  that  duty  he  was 
chargeable  with  the  utmost  good  faith.  It 
was  a  breach  of  his  trust  to  all  of  the  stock- 
holders to  use  any  means  to  acquire  for  him- 
self the  corporate  property,  except  in  the 
open  after  giving  to  the  stockholders,  fully 
and  candidly,  all  material  information  he 
possessed  as  to  its  condition  and  value.  Yet, 
according  to  the  complaint,  he  entered  upon 
a  scheme  to  control  the  corporation  and  ac- 
quire the  corporate  property  for  his  own  ad- 
vantage by  positive  concealment  as  to  the 
real  condition  of  the  corporation  and  the 
value  of  its  property.  Each  separate  pur- 
chase of  the  shares  of  a  stockholder  was  but 
one  step  in  the  general  scheme  to  defraud  the 
stockholders,  as  a  class,  consummated  by  the 
acquisition  of  all,  or  nearly  all,  of  the  stock 
and  the  subsequent  sale  of  the  corporate 
property  at  a  great  profit 

Looking  at  the  complaint  In  this  its  full 
scope,  it  seems  to  me  clear,  both  on  reason 
and  authority,  that  the  plaintiffs  as  cestuis 
que  trust  may  maintain  a  joint  action 
against  the  common  trustee  for  an  accounting 
for  the  profits  made  by  him  in  breach  of  his 
trust  at  their  expense,  each  being  charged  in 
the  accounting  with  tiie  amount  received  by 
him  from  the  trustee  In  the  course  of  the  ex- 
ecution of  the  fraudulent  scheme.  The  sub- 
ject of  the  action  is  the  consummated  scheme 
to  defraud  the  stockholders,  the  cestuis  que 
trust  of  the  defendant;  and  all  the  plaintiffs 
are  interested  in  the  relief  of  an  accounting. 
Hence  the  joinder  Is  allowed  by  section  166 
of  the  Code  of  Procedure,  which  provides 
that  "all  persons  having  an  interest  in  the 
subject  of  the  action,  and  In  obtaining  the 
relief  demanded,  may  be  joined  as  plain- 
tiffs." 

Turning  to  the  authorities,  the  test  in  de- 
termining when  there  may  be  a  joinder  of 
plaintiffs  seems  to  be  whether  there  Is  a 
wrong  common  to  all,  or,  stated  differently, 
whether  all  are  interested  in  the  matter  or 
thing  concerning  which  the  action  is  brought 
Hellams  v.  Switzer,  24  S.  a  40;  Bliss  on 
Code  Pleading,  §  76.  That  the  consumma- 
tion of  the  defendant's  scheme  to  acquire 
the  property  in  breach  of  his  trust  was  a 
wrong  conunon  to  all  the  stockholders,  and 
a  matter,  or  thing,  in  which  they  were  all 
Interested,  seems  evident  In  this  the  case 
Is  distinguished  from  the  Hellams  Case,  just 
dted;  for  that  was  an  action  by  persons 
who  owned  separate  tracts  of  land  for  dam- 
ages, and  an  injunction  against  the  defend- 
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ant  who  had  dammed  up  a  stream.  There 
was  no  coDUuon  interest  no  trust  relation 
common  to  all  the  plaintiffs,  no  wrong  com- 
mon to  all;  and  therefore  the  court  held 
the  joint  action  could  not  be  maintained.  It 
is  well  settled  that  several  distributees  en- 
titled to  unequal  portions  of  an  estate,  aft- 
er receiving  unequal  payments,  may  unite 
in  an  action  against  an  administrator  to  re- 
quire him  to  account  for  breaches  of  his 
trust  and  pay  over  to  each  his  share,  though 
the  shares  be  unequal.  Stallings  v.  Barrett, 
26  S.  C.  478,  2  S.  E.  483;  MoCorkle  v.  WU- 
liams,  43  S.  C  66,  20  S.  E.  744;  Wagner 
V.  Sanders,  40  S.  C.  192,  27  S.  B.  6d.  The 
present  case  falls  under  the  same  principle. 
The  examination  of  the  authorities  leads 
to  the  conclusion  that  no  inflexible  rule  on 
the  subject  of  joinder  of  parties  can  be  laid 
down,  and  that  the  provisions  of  the  Code  of 
Procedure  on  the  subject  must  be  allowed 
considerable  flexibility  to  meet  the  require- 
ments of  justice  and  convenience  in  the  cas- 
es as  they  arise.  Pomeroy's  R^nedies,  §| 
257,  266;  16  Cyc.  198.  This  was  so  even  un- 
der the  strict  rules  of  the  old  practice.  *'It 
is  a  favorite  object  of  this  court  to  prevent 
multiplicity  of  suit  and  variety  of  litigation. 
Furthermore,  *lf  the  nature  of  the  transac- 
tion' (says  an  approved  author,  Adams'  Eq- 
uity, 810)  'makes  a  single  suit  convenient  the 
objection  of  multifariousness  in  such  cases 
will  not  be  sustained.'  In  Oliver  v.  Piatt, 
3  How.  (U.  S.)  333,  411  [11  L.  Ed.  622],  the 
court  says:  'Where  the  Interests  of  differ-  . 
ent  parties  iare  so  complicated  in  different 
transactions  that  entire  justice  could  not 
be  done  without  uniting  the  whole,  the  bill 
is  not  multifarious.'  And  again:  'There  is 
no  general  rule  by  which  to  determine  wheth- 
er a  bill,  in  such  cases.  Is  multifarious  or 
not;  but  it  must  be  left  to  the  discretion  of 
the  court  under  the  circumstances  of  the 
case.'  See,  also,  Williams  v.  Neel,  10  Rich. 
Eq.  338  [73  Am.  Dec.  94]."  Barkley  v.  Bark- 
ley,  14  Rich.  Eq.  12.  In  a  case  like  this 
where,  according  to  the  complaint  an  oflS- 
cer  of  a  corporation  conceives  and  consum- 
mates a  scheme  to  defraud  the  stockholders 
by  deceiving  them  as  to  the  value  of  the  cor- 
porate property,  and  purchases  the  stock  of 
each  as  a  step  in  his  scheme  of  fraudulent 
acquisition,  it  seems  to  us  not  only  illogical, 
but  most  inconvenient  and  unjust  to  require 
each  stockholder  to  allege  and  prove  the 
fraudulent  scheme  and  the  breach  of  trust 
in  a  separate  action.  In  many  corporations 
there  are  hundreds,  and  In  some  thousands, 
of  stockholders,  many  of  them  having  small 
holdings  and  residing  at  a  distance  from  the 
corporate  enterprise.  To  establish  a  rule 
which  would  deny  to  stockholders  In  such 
cases  the  right  to  unite  In  attacking  such  a 
breach  of  trust  as  is  here  alleged  and  demand- 
ing an  accounting  by  the  trustee  would  be  a 
practical  denial  of  justice. 
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For  these  reasons,  judgment  ot  the  drcoit 
fOart  is  aflOrmed. 

GARY,  a  J.,  and  WATTS,  J.»  concar. 

ERASER,  J.  I  cannot  concur  In  the  opin- 
ion of  the  majority.  The  complaint  in  this 
action  alleges  that  the  plaintiffs  were  stock- 
holders In  the  Farmers'  Fertilizer  Ck)mpany, 
a  corporation  which  owned  valuable  prop- 
erty. That  the  defendant  was  the  general 
manager  of  the  corporation,  and  as  such  had 
charge,  control,  and  direction  of  its  affairs, 
and  knew  the  value  of  the  stock.  That  the 
defendaJQt  conceived  the  Idea  of  selling  the 
property,  and  making  a  large  profit  for  him- 
self. That  in  pursuance  of  this  plan  he  en- 
tered into  negotiations  with  others  for  the 
sale  of  the  franchises  and  property,  hut  kept 
the  knowledge  to  himself.  That  after  as- 
certaining the  true  value  of  the  property, 
and  the  price  for  which  it  could  be  sold,  the 
defendant  did  not  call  the  stockholders  to- 
gether, but  went  from  individual  to  individ- 
ual, and  concealing  the  value  of  the  stock 
and  the  condition  of  the  corporate  affairs, 
and  leading  them  to  believe  that  the  affairs 
of  said  corporation  were  in  embarrassing 
condition,  thereby  Induced  the  plaintiffs  and 
other  stockholders  to  sell  their  stock  to  him 
for  much  less  than  he  knew  it  to  be  worth. 
That,  after  purchasing  all  or  nearly  all  the 
stock,  the  defendant  sold  the  property  and 
franchise  for  a  large  sum,  and  at  a  much 
larger  than  the  sum  at  which  it  was  esti- 
mated in  the  purchase  of  said  stock,  and 
made  large  gains  for  himself  contrary  to  the 
obligation  which  he  owed  to  the  plaintiffs. 
The  gains  were  the  loss  of  the  plaintiffs,  and 
not  an  increase  In  market  value.  Tl^at  the 
plaintiffs  in  selling  said  stock  to  the  defend- 
ant relied  upon  his  representations  and  good 
faith  and  defendant's  knowledge  arising  from 
the  position  which  he  held  as  general  man- 
ager of  said  corporation. 

The  plaintiffs  brought  suit  on  behalf  of 
themselves  and  all  others  who  would  come 
in  under  these  proceedings,  and  asked  for 
an  accounting  and  a  judgment  for  the  dif- 
ference between  the  value  at  which  the  stock 
was  sold  and  the  true  value. 

The  defendant  made  a  motion  to  make  the 
complaint  more  definite  and  certain  as  to  (a) 
unnamed  plaintiffs;  (b)  unnamed  purchas- 
ers;  (c)  separation  of  causes  of  action. 

The  defendant  also  demurred  because  they 
claimed  (1)  that  there  was  no  allegation  of 
a  joint  cause  of  action;  (2)  that  plaintiff 
had  not  rescinded  or  offered  to  rescind  the 
contract  The  motion  was  heard  before  his 
honor.  Judge  Gage,  who  overruled  both  mo- 
tions, but  ordered  stricken  from  the  complaint 
the  words  "and  those  who  were  acting  for 
or  in  conjunction  with  him."  From  this  or- 
der the  defendant  appealed. 

Exception  1:  "Upon  the  ground  that  the 
same  does  not  state  facts  sufficient  to  con- 


stitute a  cause  of  action.  In  that  it  falls  to 
state  facts  which,  if  true,  constitute  a  joint 
cause  of  action  in  behalf  of  the  plaintiffs 
against  the  defendant,  and,  if  It  states  any 
cause  of  action  at  all,  states  a  separate  and 
distinct  cause  of  action  in  favor  of  each  of 
the  plaintiffs  against  the  defendant,  it  be- 
ing submitted  that  such  separate  and  dis- 
tinct causes  of  action  do  not  constitute  a  joint 
cause  of  action,  and  cannot  be  sued  upon  as 
a  joint  cause  of  action,  and  cannot  be  joined 
in  one  cause  of  action.*'  In  my  opinion  this 
exception  ought  to  be  sustained.  There  must 
be  some  joint  Interest  Here  there  is  none. 
The  sales  were  made  by  each  Individual  for 
himself.  Separate  contracts  of  sale,  and  so 
far  as  the  complaint  shows  may  have  been 
at  different  prices.  They  claimed  no  Interest 
in  the  corporate  property.  This  was  a  suit 
on  22  contracts,  made  with  22  different  peo- 
ple, at  different  times,  and  each  demanding, 
it  may  be,  and  depending  on  different  evi- 
dence, a  different  money  judgment  The 
plaintiffs  are  not  associated  in  any  way,  and 
each  ought  to  bring  his  separate  action.  In 
Hellams  v.  Switzer,  24  S.  C.  40,  there  was  an 
injury  that  arose  from  one  cause,  and  yet 
this  court  required  all  the  plaintiffs  to  be 
withdrawn  except  one.  15  Ency.  of  PL  & 
Prac.  pp.  541,  542.  "Where  two  or  more 
have  a  separate  interest  and  sustain  a  sep- 
arate damage,  they  may  and  must  sue  sep- 
arately, and  cannot  join,  even  though  their 
several  Injuries  were  caused  by  the  same 
act"  The  Injury  here  was  to  the  holding  of 
stock,  and  the  holding  of  stock  is  severaL 
If  two  or  more  owned  jointly  a  certain  block 
of  stock,  of  course,  the  joint  owners  must 
sue  together.  There  is  no  allegation  of  joint 
ownership  In  the  complaint 

It  will  be  observed  that  the  evils  that  arise 
from  a  multiplicity  of  suits  are  in  no  way 
avoided  by  the  consolidation  of  suits  here. 
A.  is  not  entitled  to  recover  because  there 
was  fraud  in  the  purchase  from  B.  A.  may 
have  been  in  urgent  need  of  money,  and 
willing  to  take  less  than  the  value  In  order 
to  provide  for  his  immediate  necessities,  and 
a  misstatement  was  not  required.  It  would 
be  manifestly  unfair  to  allow  A.  to  recover 
because  of  the  fraud  in  the  contract  with 
Bl  The  ftaud  in  each  of  the  22  contracts 
must  be  proven,  or  he  who  fails  to  prove 
fraud  ought  to  fall.  This  is  not  a  case  in 
which  there  was  a  fraudulent  sale  of  the 
property  of  the  corporation  where  the  same 
act  necessarily  affected  alL  The  same  tes- 
timony that  proved  fraud  as  to  B.  would 
prove  the  fraud  as  to  the  others.  The  small 
and  distant  stockholder  has  the  same  burden 
in  the  consolidated  as  in  the  separate  suit 
in  theory.  In  practice  it  will  be  found  that 
proof  in  one  case  will  Inure  to  the  benefit  of 
all  and  the  wholesome  protection  provided  by 
the  exclusion  of  "res  inter  alios  acta"  will 
be  denied  the  defendant  I  do  not  see  a 
single  bond  of  union.    The  complaint  does 
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not  even  allege  that  the  defendant  now  has 
the  proceeds  of  sale  and  the  plaintiffs  are 
entitled  to  share  In  the  fund. 

For  these  reasons  I  dissent. 

I  agree  with  the  majority  as  to  the  other 
exceptions. 

HYDRICK,  J.,  concurs. 

m  S.  C.  823) 

STATE  V.  MULWBB. 

(Supreme  Ooart  of  South  Carolina.    April  14, 

1913.) 

Homicide   (|  340*)— APFBAii— Habiojcbs   Bb- 
BOBr— Instructions. 

EiTror  in  charging  as  to  the  difference  be- 
tween voluntary  and  involuntary  manslaughter 
was  harmless,  where  accused  was  convicted  of 
murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  715-717,  720 ;  Dec.  Dig.  §  340.*J 

Appeal  from  General  Sessions  Circuit 
Court  of  Oconee  County;  R.  W.  Memmlnger, 
Judge. 

"To  be  officially  reported." 

Ernest  Mulwee  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

R.  T.  Jaynes,  of  Walhalla,  for  appellant 
P.  A.  Bonham,  of  Greenville,  for  the  State. 

HYDRICK,  J.  Defendant  appealed  from 
sentence  of  death  by  electrocution  upon  con- 
viction of  murder. 

The  first  ground  taken  Is  ruled  by  Malloy's 
Case.t  The  only  other  ground  is  that  the 
court  erred  In  explaining  to  the  Jury  the 
difference  between  voluntary  and  Involuntary 
manslaughter.  The  defendant  having  been 
convicted  of  murder,  the  error  was  immate- 
riaL 

Affirmed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 


McLEOD  et  aL  v.  TOWNSBND  et  aL 

(Supreme  Court  of  South  Carolina.    March  13, 

1913.) 

Appeal  from  Common  Pleas  Circuit  Court  of 
Marlboro  County;   John  S.  'VHlson,  Judge. 

Action  by  Sue  S.  McLeod  and  another,  ex- 
ecutrices  of  C.  D.  Sparks,  against  Light  Town- 
send  and  another.  Judgment  for  defendants, 
and  plaintiffs  appeal.     Case  discontinued. 

Stevenson,  Stevenson  &  Prince,  of  Bennetts- 
ville,  for  appellants.  Townsend  &  Rogers,  of 
Bennettsvilfe,  for  respondents. 

PER  CURIAM.    Case  disconthiued. 

(72  W.  Va.  IW) 
AliEXANDER  et  aJ.  v.  SHERWOOD  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  18,  1913.) 

(BpUahw  hy  the  CourU) 

1.  Bbokebb  ({  10*)— Agenct  Coupled  with 
Interest— KB  VOCATION . 

An  agency,  uncoupled  with  an  interest,  not 
for   a   definite   time,   may   be    revoked   by   the 


principal  at  will  without  liability  for  damages. 
Commissions  or  reward  to  be  earned  by  an 
agent  in  executing  the  agency  does  not  alone 
make  the  agency  one  coupled  with  an  interest. 
[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §  11;   Dec.  Dig.  §  10.*] 

2.  Bbokebb  (|  9*)— DETEBiaNATiON  of  Aoen- 
oy: 

An  agent  to  sell  lands  at  a  price  net  to 
the  owner,  under  a  contrajct  of  agency  specify- 
ing no  time  for  performance,  is  entitled  only  to 
a  fair  and  reasonable  opportunity  to  effect  a 
sale  thereof.  What  is  a  fair  and  reasonable 
opportunity  is  to  be  determined  from  the  facts 
and  circumstances  of  each  case. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  10;  Dec.  Dig.  §  9.*] 

BrroT  to  Circnlt  Court,  Pocahontas  County. 

Action  by  John  Alexander  and  others 
against  the  Sherwood  Company.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Price,  Osenton  &  Horan,  of  MarUnton,  for 
plaintiffs  In  error.  Wm.  E.  Chilton,  of 
Charleston,  F.  R.  Hill,  of  MarUnton,  and 
Willis  &  Homer,  of  Baltimore,  Md.,  for  de- 
fendant In  error. 

LYNCH,  J.  In  and  prior  to  1904  McGraw, 
McCllntlc,  the  defendant,  and  others  whose 
names  do  not  appear  were  owners  of  con- 
tiguous lands  In  Pocahontas  county,  aggre- 
gating approximately  15,000  acres.  The 
plaintiffs  were  agents  of  McGraw  and  Mcdln- 
tic,  authorized  to  sell  their  lands.  Thomas 
J.  Shryock  and  Geo.  F.  M.  Hauck  were  dl- 
rcictors,  the  latter  being  president,  of  the 
defendant  On  May  17,  1906,  Shryock  wired 
Alexander  that  he  would  recommend  that  the 
defendant  sell  Its  lands  at  the  rate  of  $10 
per  acre  net,  one-third  cash,  balance  In  one, 
two,  and  three  years,  with  Interest  secured 
by  mortgage  on  the  land,  reserving  mineral 
rights,  but  saying  nothing  about  commissions 
or  time  limit  Two  months  later  Alexander 
sold  the  entire  boundary  to  Miller  &  Miller 
at  $15  per  acre  cash,  and  so  advised  Shryock, 
and  requested  a  deed  io  him  as  trustee  for 
defendant's  part  thereof,  to  be  accompanied 
by  a  draft  for  the  purchase  money,  at  $10 
per  acre,  and  delivered  as  an  escrow  to  the 
West  End  Trust  Company  of  Philadelphia. 
The  money  necessary  was  to  be  raised  by  a 
sale  of  bonds  secured  by  mortgage  on  the 
lands  sold.  Deeds  were  accordingly  executed 
and  delivered  by  all  the  owners,  including 
the  plaintiffs,  who  In  the  meantime  had  pur- 
'chased  and  become  the  owners  of  the  smaller 
tracts  within  the  boundary  and  containing 
alK>ut  3,000  acres.  The  sale  to  the  Millers 
was  not  i)erfected,  for  reasons  not  assigned, 
nor  is  it  material,  as  that  deal  was  treated 
as  abandoned.  Alexander  testifies  that  im- 
mediately thereafter  he  and  his  coplalntiff 
continued  their  efforts  to  obtain  a  purchaser, 
and  again  sold  to  the  Wilsons  at  $11  per 
acre.  But  at  a  meeting  In  Baltimore  In  Oc- 
tober, 1907,  all  the  owners  being  present,  to- 
gether with  Shryock  and  Hauck  representing 
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defendant,  the  latter  declined  to  confirm  the 
sale,  assigning  as  a  reason  therefor  that  the 
directors  by  resolution  had  withdrawn  de- 
fendant's lands  from  the  market  From  the 
date  of  Millers'  failure  to  complete  their 
purchase  to  defendant's  refusal  to  convey  to 
the  Wilsons  there  had  been  no  communica- 
tion between  plaintiffs  and  Shrjock  and 
Bauck  in  relation  to  any  sale  of  the  lands 
by  the  former.  Nor  from  the  latter  date 
until  In  March,  1909,  was  there  any  such 
communication  between  them,  except  an 
interview  between  Williams  and  Shryock 
relating  to  some  maps  of  the  lands.  But 
in  March  or  early  in  April,  1909,  all  the 
owners  being  again  present  in  Baltimore,  de- 
fendant and  other  owners  did  in  fact  con- 
vey the  entire  boundary  for  $11  per  acre  to 
the  Chaffey-Wilson  I/imber  Company,  for 
whom  the  Wilsons  were  formerly  negotiating 
with  plaintiffs  for  the  lands.  About  six 
months  thereafter  plaintiffs,  claiming  as  sell- 
ing agents  for  defendant,  instituted  this  ac- 
tion—assumpsit — ^to  recover  from  defendant 
$5,524.40,  that  sum  being  at  the  rate  of  $1 
per  acre  for  the  lands  owned  by  it.  Upon 
the  conclusion  of  plaintiffs*  evidence  upon 
the  trial  of  the  case,  the  court,  upon  defend- 
ant's motion,  excluded  it  and  directed  a  ver- 
dict for  defendant ;  and,  refusing  to  set  aside 
the  verdict  and  Judgment  and  to  grant  a  new 
trial,  plaintiffs  obtained  this  writ  of  error. 

The  argument  by  briefs  is  directed  prin- 
cipally to  a  discussion  of  the  sufficiency  of 
the  evidence  for  the  consideration  of  the  Ju- 
ry. If  thus  sufficient,  and  consistent  with. al- 
legations of  the  declaration,  the  court  erred 
in  its  rulings.  The  defendant  insists  It  Is  ob- 
jectionable in  both  aspects.  It  assails  what 
purports  to  be  common  counts  in  the  declara- 
tion, arguing  in  effect  thai;  they  are  not  com- 
mon counts,  but  special  counts  on  the  con- 
tract' That  view  is  apparently  without  sub- 
stantial merit  The  counts  say  that  plaintiffs 
performed  certain  work  and  services  for  de- 
fendant, for  which  it  promised  to  pay  upon 
request  an  amount  plaintiffs  reasonably  de- 
served to  have  therefor,  what  such  services 
were  reasonably  worth,  and  that  the  defend- 
ant became  indebted  to  them  for  such  work 
and  services,  and  promised  upon  request  to 
pay  therefor,  stating  the  same  sum  in  each 
count  These  counts  are  in  proper  form. 
Hogg's  Plead.  &  Forms,  232.  The  other 
counts  of  the  declaration  are  upon  contract; 
Shryock's  telegram  and  other  communica- 
tions between  him  and  Alexander  being  the 
basis  therefor. 

The  evidence  proves^  first,  a  sale  by  plain- 
tiffs to  the  Millers;  second,  a  sale  by  them 
to  the  Wilsons.  But  It  ftiils  to  show  the 
agency  through  which  sale  was  finally  made 
to  the  latter.  Touching  the  negotiations  lead- 
ing thereto,  the  only  information  Imparted  is 
that  upon  inquiry  by  defendant's  agent  Shry- 
ock or  EOauck  the  Wilsons  replied  that  they 
were  no  longer  interested  aa  purchasers  of 


the  property.  Williams  says  he  talked  to  the 
Wilsons  once,  perhaps  twice,  between  Octo- 
ber, 1907,  and  March,  1909 ;  but  on  what  ac- 
count he  does  not  say.  Nor  must  it  be  nec- 
essarily assumed  or  inferred  that  his  conver- 
sations related  to  a  sale  of  defendant's  lands. 
He  then  knew  that  the  lands  had  previously 
been  withdrawn  from  the  market,  at  least 
that  defendant's  officers  had  so  advised  Alex- 
ander on  the  former  date.  They  b^ng  so 
withdrawn,  he  was  without  authority  to  ne- 
gotiate a  sale  thereof.  Besides,  the  assomp- 
tlon  is  more  reasonable  that  both  he  and  his 
associate  Alexander  were  then  engaged,  if  in 
fact  engaged  at  all,  in  an  effort  to  sell  as 
agents  of  McGraw  and  McGlintlc  and  for 
themselves  as  owners  of  integral  parts  of  the 
boundary  exclusive  of  defendant's  lands. 
Where  there  is  no  proof  of  fraudulent  or  un- 
fair revocation  of  authority,  either  under  an 
option  or  a  contract  of  agency,  the  revoca- 
tion is  effective,  and  a  sale  or  purchase  there- 
under does  not  become  absolute  unless  the 
owner  consents  thereto.  A  sale  by  the  own- 
er operates  as  such  revocation.  Dyer  t.  Duf- 
fy, 39  W.  Va.  148,  19  S.  B.  540,  24  L.  B.  A 
339.  That  plaintiff  Alexander  treated  the 
telegram  as  an  option  is  apparent  from  his 
own  testimony.  He  sold  to  the  Millers,  and 
sought  to  secure  the  title  in  his  name  or  un- 
der his  control,  that  he  might  convey  direct 
to  the  purchasers  at  an  immense  profit,  and 
continued  dealing  therewith  upon  the  as- 
sumption that  he  was  still  vested  with  the 
title,  complaining  when  he  ascertained  that 
the  deed  executed  by  defendant  to  him  as 
trustee  had  been  withdrawn  from  escrow. 
He  says:  **When  we  made  the  sale  to  Miller 
I  had  a  direct  contract — $10  per  acre — ^from 
the  St  Lawrence  (Sherwood)  people,  and  any 
profit  over  the  ten  dollars  I  could  have  had." 
He  also  says  that  the  conveyance  to  him  was 
that  he  might  deal  with  the  Millers,  direct  as 
to  all  the  lands,  the  boundary  in  its  entirety; 
that  the  reason  the  deed  was  made  to  him 
was  that  he  had  a  price  of  $15  per  acre  from 
the  Millers  and  $10  from  defendant  and  that 
he  and  his  partner  were  entitled  to  the  dif- 
ference; also  that,  if  defendant  did  not  ob- 
ject, he  could  go  at  any  time  and  take  the 
land  at  the  price  fixed  by  it  He  told  Hunt- 
ley he  had  a  deed  for  the  land,  thus  indi- 
cating an  intent  to  deal  with  the  land  eithtf 
as  an  actual  purchaser  from  defendant  vest- 
ed with  the  title,  or  as  having  right  to  de- 
mand title,  thus  negativing  agency  to  seU. 

[1,2]  But  treating  his  authority  as  an 
agency  to  sell  at  a  profit  to  him  measured  by 
the  excess  above  $10  per  acre,  the  authori- 
ties require  promptness,  activity,  and  expedi- 
tion in  effectuating  its  purpose.  Where  a 
limit  in  time  is  fixed  by  agreement  of  the 
parties,  such  time  is  deemed  reasonable;  and, 
unless  the  contract  is  optional  or  unilateral, 
it  cannot  be  revoked  within  the  time  fixed 
without  liability.  Under  these  conditions,  it 
will  be  treated  as  exclusive»  unless  the  con- 


W.VaJ 


EX  PARTE  JONES 


1029 


tract  otherwlfle  provides.  But,  where  no 
time  is  fixed,  the  authority  continues  for  a 
reasonable  time  only.  Lunney  v.  Healey,  56 
Neb.  313,  76  N.  W.  558,  44  Ll  B.  A.  608; 
Tinsley  t.  Dnrfey,  09  IlL  App.  239;  Sallee 
V.  McMurry,  113  Mo.  App.  253,  88  S.  W.  157 ; 
OUver  V.  Katz,  131  Wis.  409,  111  N.  W.  509 ; 
Staehlln  v.  Kramer,  118  Mo.  App.  329,  94 
S.  W.  785;  Turner  v.  Snyder,  132  Mo.  App. 
320,  111  S.  W.  858;  Dyer  v.  Duffy,  supra. 
If  a  contract  does  not  specify  the  time  in 
which  It  is  to  be  performed,  performance 
thereof  must  be  had  within  a  reasonable 
time,  considering  Its  subject-matter.  Poling 
▼.  Boom  &  Lumber  Co;,  55  W.  Va.  529,  47 
S.  E.  279;  Boyd  y.  Gunnison,  14  W.  Va.  1; 
dark  on  Cont  |  251.  See,  also,  Henderson 
y.  Vincent,  84  Ala.  99,  4  South.  180;  Biddi- 
son  y.  Johnson,  50  IlL  App.  173;  Lane  y. 
Albright,  49  Ind.  275;  Stedman  y.  Richard- 
son, 100  Ky.  79,  87  S.  W.  259;  Carroll  y. 
Pettit,  67  Hun,  418,  22  N.  T.  Supp.  250 ;  Sib- 
bald  y.  Bethlehem  Iron  Co.,  83  N.  Y.  384,  38 
Am.  Rep.  441;  Shepler  y.  Scott,  85  Pa.  329; 
Darrow  y.  Harlow,  21  Wis.  303,  94  Am.  Dec. 
541;  2  Parsons,  Gontr.  775;  Attwood  y. 
Clark,  2  Me.  (2  GreenL)  249;  Chapman  y. 
Dennison  Co.,  77  Me.  211.  Rowan  y.  Hull, 
55  W.  Va.  335,  47  S.  B.  02,  104  Am.  St  Rep. 
998,  2  Ann.  Cas.  884,  construing  a  contract 
of  agency  for  a  definite  period  and  until 
withdrawn,  holds  that  an  agency  uncoupled 
with  an  interest  and  not  for  a  fixed  time  may 
be  reyoked  by  the  principal  at  will  without 
liability  for  damages;  and,  though  it  be  for 
a  fixed  time,  still  it  may  be  withdrawn  at 
will,  but  the  principal  will  be  liable  to  the 
agent  for  damages  for  wrongful  reyocatlon 
within  such  time,  and  that  mere  commis- 
sion or  reward  to  be  earned  by  the  agent  in 
executing  the  agency  does  not  alone  make  it 
one  coupled  with  an  interest 

In  Sibbald  y.  Iron  Co.,  supra.  Justice  Finch 
says:  ** Where  no  time  for  the  continuance 
of  the  contract  Is  fixed  by  its  terms,  either 
party  is  at  liberty  to  terminate  it  at  will, 
subject  only  to  the  ordinary  requirement  of 
good  fidth.  Usually  the  broker  is  entitled  to 
a  fair  and  reasonable  opportunity  to  per- 
form his  obligation,  subject,  of  course,  to  the 
right  of  the  seller  to  sell  independently.  But 
that  haying  been  granted  him  the  right  of 
the  principal  to  terminate  his  authority  is 
absolute  and  unrestricted,  except  only  that 
he  may  not  do  it  in  bad  ftilth,  and  as  a  mere 
deyice  to  escape  the  payment  of  the  broker's 
commissions.  Thus,  if  in  the  midst  of  nego- 
tiations instituted  by  the  broker,  and  which 
were  plainly  and  eyidently  approaching  sue* 
cess,  the  seller  should  reyoke  the  authority 
•f  the  broker,  with  the  ylew  of  concluding 
the  bargain  without  his  aid,  and  ayolding 
the  payment  of  commissions  about  to  be 
earned,  it  might  well  be  said  that  the  due 
performance  of  his  obligation  by  the  broker 
was  purposely  preyented  by  the  principal. 
But  if  the  latter  acts  in  good  faith,  not  seek- 


ing to  escape  the  payment  of  commissions, 
but  moyed  fairly  by  a  ylew  of  his  own  in- 
terest, he  has  the  absolute  right  before  a  bar- 
gain is  made,  while  negotiations  remain  un- 
successful, before  conmiissions  are  earned, 
to  reyoke  the  broker's  authority,  and  the  lat- 
ter cannot  thereafter  claim  compensation  for 
a  sale  made  by  the  principal,  eyen  though  it 
be  to  a  customer  with  whom  the  broker  un- 
successfully negotiated,  and  eyen  though,  to 
some  extent,  the  seller  might  Justly  be  said 
to  haye  ayalled  himself  of  the  fruits  of  the 
broker's  labor.  Any  other  rule  would  pro- 
long a  contract  with  a  broker  indefinitely. 
No  man  could  know  when  he  was  freed  from 
its  obligations,  and  a  liability  would  be  im- 
posed not  contained  in  the  terms  of  the  con- 
tract, and  essentially  peryerting  its  legiti- 
mate construction."  Where  the  qpntract  of 
agency  is  unlimited,  no  specific  time  being 
named  therein,  and  a  reasonable  time  elaps- 
es without  a  sale,  the  owner  may  in  good 
faith,  without  design  to  ayold  payment  of 
commissions,  reyoke  the  agency,  and  may 
without  impropriety  afterwards  sell  and  con- 
yey  to  the  person  with  whom  the  agent  had 
been  negotiating.  Stedman  y.  Richardson, 
supra;  Fairchild  y.  Cunningham,  84  Minn. 
521,  88  N.  W.  16;  La  Force  y.  Uniyerslty, 
106  Mo.  App.  517,  81  S.  W.  209;  WyUe  y. 
Bank,  61  N.  Y.  415.  There  is  no  proof  or 
intimation  of  fraud  or  mala  fides  In  the  de- 
fendant's refusal  to  accept  the  Wilsons  as 
purchasers  in  1907;  nor  do  plaintiffs  base 
their  right  to  recoyery  on  such  default  On 
the  contrary,  they  do  not  complain  thereof. 
If  in  fact  they  subsequently  continued  nego- 
tiations with  the  Wilsons — ^a  tSLCt  not  proyen, 
directly  or  impliedly,  as  we  haye  seen— with 
the  ylew  of  selling  defendant's  land  to  them, 
they  thereby  construed  such  refusal  as  made 
in  good  faith  and  not  arbitrarily. 

When  it  is  recalled  that  Alexander  recely- 
ed  the  Shryock  telegram  in  May,  1906,  that 
they  made  an  ineffectual  sale  soon  thereaft- 
er, that  they  took  from  that  time  until  Oc- 
tober, 1907,  to  find  the  Wilsons,  to  whom, 
without  complaint  from  plaintiffs,  defendant 
refused  to  conyey  for  reasons  assigned  by 
them,  but  to  whom  it  did  conyey  in  1909, 
nearly  a  year  and  a  half  later,  it  cannot 
with  propriety  be  said  that  plaintiffs,  under 
all  the  circumstances,  acted  under  the  agen- 
cy within  a  reasonable  time. 

We  are  of  opinion  therefore  to  affirm  the 
Judgment 

(71  W.  Va.  687) 
Ex  parte  JONES. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  21,  1913.) 

(SyUalus  hy  the  Court.) 

1.  Opinion  in  Similab  Case  APFBoysD. 

The  principles  and  condusions  of  law  an- 
nounced in  State  ex  rel.  Mays  y.  Brown,  War- 
den, and  State  ex  reL  Nance  y.  Brown,  War- 
den, 77  8.  E.  243,  haying  been  re-examined, 
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after    thorough    argument    and    consideration, 

are  approved  and  reaffirmed. 

2.  INSUBRECTION  (§  5*)-Wab  (§  31»)-"B4ab- 

TiAL  Law"— Tkbbitobt  Subject. 

A  state  of  war  having  been  declared  in 
any  part  of  the  state  on  an  occasion  of  insur- 
rection, the  war  power  of  the  state  in  the  form 
of  military  rule,  defined  by  the  usages  of  na- 
tions, prevails  in  the  territory  subject  to  the 
proclamation,  excluding  the  dvil  powers  as  to 
offenses,  if  the  executive  so  order,  while  the 
peace  powers  of  government  under  civil  law 
prevail  elsewhere. 

[Ed.  Note.— For  other  cases,  see  Insurrec- 
tion, Cent.  Dig.  i  5;  Dec,  Dig. J  5;*  War,  Cent. 
Dig.  f  §  211-214 ;  Dec.  Dig.  I  31.»] 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  p.  4401.] 
8.  Wab  (§  31*)- Mabtial  Law  —  Poweb  of 

GOVEBNOR— APPBEIIENSION  FOB  OFFENSES. 

In  such  case,  the  Governor  may  cause  to 
be  apprehended,  in  or  out  of  the  military  zone, 
all  persons  who  shall  willfully  give  aid,  sup- 
port, or  information  to  the  insurgents,  and 
detain  or  imprison  them,  pending  the  suppres- 
sion of  the  insurrection. 

[Ed.  Note.— For  other  cases,  see  War,  Cent. 
Dig.  it  211-214 ;    Dec  Dig.  i  31.*] 

4.  JuBT   (§  31*)— Mabtial  Law— Po^eb  of 

dfoVEBNOB  —  V ALIDITT    OF    STATUTE  — JUBY 

Tbial. 

Sections  6,  7,  8,  and  9  of  chapter  14  of 
the  Code  of  1906,  authorizing  such  arrest  and 
imprisonment,  do  not  violate  the  provisions 
of  the  state  and  federal  Constitutions,  inhibit- 
ing deprivation  of  liberty  without  a  trial  by 
jury,  and  are  constitutional  and  valid. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  204-219;    Dec  Dig.  §  31.*] 

5.  Constitutional  Law  (§  318*)— Wab  (| 
31«)_Martial  Law  —  Appbehension  fob 
Offenses— **DuE  Pbocess  of  Law." 

Being  so,  such  arrest,  detention,  and  Im- 

?irisonment,  by  virtue  of  said  statute,  are  efr 
ected  by  due  process  of  law  within  the  mean- 
ing of  section  10  of  articles  3*of  the  Constitu- 
tion of  this  state  and  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 
[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  949:  Dec  Dig.  f 
318:*  War,  Cent  Dig.  t§  211-214 ;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  3,  pp.  2227-2256;    vol.  8,  p.  7644.] 

# 

(Additional  Syllalua  hp  Editorial  Staff.) . 

6.  Wab  (§  32*)— Militabt  Commission-hJu- 
bisdiction. 

Though  a  military  commission  is  a  military 
(!ourt,  its  jurisdiction  is  not  confined  to  mil- 
itary persons,  but  extends  also  to  citizens. 

[Ed.  Note.— For  other  cases,  see  War,  Cent 
Dig.  §§  215-220;    Dec  Dig.  §  32.*] 

7.  Wab  (§  7*)— Mabtial  Law— Declabation 

-Effect. 

The  declaration  of  a  state  of  war  in  a 
portion  of  the  state  by  the  Governor  was  a 
recognition  or  establishment  of  belligerency, 
and  made  the  inhabitants  of  the  military  dis- 
trict technically  enemies  of  the  state,  even 
though  another  executive  might  not  have  re- 
garded the  facts  suflScient  to  warrant  the  ac- 
tion; errors  in  a  decision  not  destroying  or 
establishing  lack  of  jurisdiction. 

[Ed-  Note.— For  other  cases,  see  War,  Cent 
Dig.  §  10;    Dec  Dig.  §  7.*] 

Robinson,  J.,  dissenting. 

Applications  by  Mary  Jones,  by  Chas.  H. 
Boswell,  by  Charles  Batley,  and  by  Paul  J. 


Paulsen  for  writs  of  habeas  corpus.     Peti- 
tioners remanded. 

On  the  petitions  of  P.  J.  Paulsen,  0.  H. 
Boswell,  Charles  Batley,  and  Mary  Jones, 
alleging  their  confinement  in  a  military 
guardhouse,  in  the  town  of  Pratt,  by  the  mil- 
itary authorities  of  the  state,  acting  under 
the  orders  of  the  Governor;  a  proclamation 
by  the  Governor  of  a  state  of  war  In  the 
territory  in  which  the  said  military  guard- 
house is,  a  portion  of  Kanawha  county;  the 
organization  of  a  military  commission  to  sit 
and  act  In  said  district  for  the  trial  of  such 
persons  as  may  properly  be  brought  before 
them;  their  apprehension  of  petitioners  In 
said  county  outside  of  said  military  district, 
by  a  dvll  officer,  on  complaints  filed  with  a 
justice  of  the  peace,  charging  them  with  a 
conspiracy  to  Inflict  bodily  Injury  upon  sun- 
dry persons  unknown  to  the  complainant,  and 
to  destroy  and  Injure  personal  property  not 
their  own,  and  the  killing  of  one  Fred  Bob- 
bltt  in  pursuance  of  said  conspiracy;  and 
their  delivery  by  said  officer  to  the  said  mili- 
tary authorities  by  the  verbal  order  of  the 
Governor;  writs  of  habeas  corpus  were  is- 
sued, directed  to  the  Governor,  the  Adjutant 
General  of  the  state  and  the  members  of 
the  military  commission,  commanding  them 
forthwith  to  produce  the  bodies  of  the  re- 
lators. 

The  returns  to  the  writs  admit  the  arrests 
and  detention  complained  of,  the  filing 
against  the  petitioners  of  charges  and  sped- 
flcatlons  prepared  by  the  provost  marshal, 
charging  each  of  them  with  having  conspired 
with  numerous  other  persons  to  Inflict  bodily 
Injury  upon  one  Thomas  Nesbit,  and,  in  pur- 
suance of  such  conspiracy,  with  having  shot 
him  with  Intent  to  malm  and  disflgure,  dis- 
able, and  kill  him,  on  or  about  the  lOth  day 
of  February,  1913,  within  the  district  cover- 
ed by  the  Governor's  proclamation  of  war: 
with  having  murdered  one  Fred  Bobbitt  and 
one  W.  R.  Vance  within  said  district  on  or 
about  the  said  date;  with  having  otherwise 
conspired  for  such  purposes  and  in  such 
manner,  and  so  far  executed  such  conspiracy, 
as  to  render  them  guilty  of  felonies  under 
what  Is  known  as  the  "Red  Men's  Act" ;  with 
having  become  accessories  after  the  fact  to 
the  alleged  murder  of  Fred  Bobbitt  by  the 
rendition  of  aid  to  the  principal  felons  in 
their  efforts  to  escape ;  and  with  having  nn- 
lawfully  carried  concealed  weapons. 

The  arrest  of  the  prisoners  outside  of  the 
military  district  by  a  dvil  officer  and  con- 
veyance of  them  into  the  military  district  are 
admitted,  but  it  is  denied  that  they  were 
arrested  without  a  warrant,  and  also  that 
they  were  carried  into  the  military  district 
by  the  direction  of  the  Governor  or  any  of 
the  military  authorities  under  his  control. 
On  the  contrary,  it  Is  averred  that  a  war- 
rant was  issued  on  the  complaint  of  a  citi- 
zen and  the  arrest  made  under  the  warrant. 


•For  other  cases  see  saine  topic  and  secUon  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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and  that  they  were  conveyed  into  the  mili- 
tary district  by  the  order  of  the  justice  of 
the  peace  to  whom  the  warrant  was  return- 
able. The  returns  also  denied  any  fixed  pur- 
pose or  determination  on  the  part  of  the 
military  conmiission  to  try  and  convict  the 
petitioners,  and  say  the  charges  preferred 
against  them  have  not  yet  been  Inquired  into. 
Averring  the  arrests  to  have  been  made 
within  the  military  district  and  denying  them 
to  have  been  made  in  pacific  territory,  they 
say  the  prisoners  were  arrested  in  said  dis- 
trict during  a  time  of  insurrection,  riot,  or 
lawlessness  in  which  insurrection,  riot,  or 
lawlessness  the  petitioners  were  then  par- 
ticipating. 

As  the  basis  of  three  successive  proclama- 
tions of  war  in  practically  the  same  terri- 
tory all  within  less  than  a  year,  they  set 
forth  large  amounts  of  information  coUectr 
ed  by  the  Governor  and  military  forces, 
showing  a  reign  of  terror,  characterized  by 
pitched  battles  between  miners  and  mine 
guards,  with  long  range  and  deadly  rifles  and 
machine  guns,  in  which  numerous  persons 
have  been  killed  and  a  great  many  others 
wounded,  and  a  vast  amount  of  property 
destroyed.  In  connection  with  this,  records 
and  papers  of  the  civil  authorities  are  pro- 
duced, indicating  their  utter  Inability  to  cope 
with  the  situation.  Summarizing  the  condi- 
tions, the  returns  say:  "Respondents  are  in- 
formed, and  believe  and  so  aver,  that  public 
sentiment  in  Kanawha  county  is  so  divided 
and  partisan  feeling  so  universal  that  it  is 
impossible  to  procure  a  Jury  in  said  county, 
as  prescribed  by  law,  to  impartially  try 
criminal  cases  against  active  participants  in 
this  industrial  struggle.  Your  respondents 
are  informed  and  believe,  and  so  aver,  that 
approximately  30,000  shots  have  been  ex- 
changQfl  during  the  existence  of  this  war- 
fare, that  16  men  are  known  to  have  been 
killed,  and  your  respondents  are  informed 
and  believe,  and  so  aver,  that  the  actual 
number  of  dead  will  in  all  probability  reach 
50  or  more."  Of  the  part  played  by  the  peti- 
tioners in  the  uprising  each  of  the  returns 
says:  "Your  respondents  are  informed  and 
believe,  and  so  aver,  that  the  petitioner  has 
been  largely  instrumental  in  causing  and  en- 
couraging the  lawlessness,  riot,  and  insurrec- 
tion now  prevalent  in  the  aforesaid  territory, 
and  that  the  detention  of  the  prisoner  is  in 
their  judgment  necessary  in  order  to  effectu- 
ally suppress  the  lawlessness,  insurrection, 
and  riot  which  occasioned  the  proclamation 
of  martial  law.** 

The  bodies  of  the  petitioners  having  been 
produced,  the  cases  were  submitted  on  de- 
murrers to  th^  petitions  and  motions  to 
quash  the  same,  demurrers  to  the  returns 
and  motions  to  quash  them  and  general  rep- 
lications. Affidavits  of  the  justice  wiith 
whom  the  complaints  were  filed  and  by  whom 
the  warrants  were  issued,  and  the  prosecut- 
ing attorney  of  the  county,  filed  in  support  of 
the  returns,  show  that  the  former,  by  direc- 


tion of  the  latter,  ordered  the  officer  by 
whom  the  arrest  had  been  made  to  carry 
the  prisoners  into  the  military  district  To 
show  the  existence  of  the  grounds  upon 
which  the  prosecuting  attorney  gave  this  di- 
rection, he  states  his  knowledge  and  infor- 
mation as  to  the  lawless  conditions  prevail- 
ing in  the  military  district,  the  declaration 
of  martial  law  and  a  state  of  war  therein, 
summarizes  many  of  the  matters  set  forth 
in  the  returns,  narrates  the  details  of  the  up- 
rising of  February  7,  1913,  in  the  course  of 
which  Vance  and  Bobbitt  were  killed,  and 
gives  it  as  his  belief  and  opinion  that  the 
military  commission  has  jurisdlcton  of  the 
offense  with  which  the  parties  are  charged, 
and  also  that  justice  cannot  be  administered 
to  them  in  the  dvil  courts  of  the  county,  be- 
cause of  inability  to  obtain  the  testimony  of 
the  witnesses,  since  they  reside  In  the  mili- 
tary district  where  lawlessness  obtains,  pro- 
ducing a  state  of  fear  and  intimidation.  As 
to  this  point,  the  affidavit  says:  "Martial 
law  has  been  three  times  declared  in  por- 
tions of  said  county ;  ♦  ♦  •  owing  to  the 
terror  and  intimidation  created  by  this  state 
of  affairs,  practically  without  exception  it 
has  been  impossible  during  all  of  the  period 
aforesaid  to  secure  the  apprehension  and  in- 
dictment of  the  guilty  parties  in  any  of 
these  crimes,  even  in  the  periods  when  mar- 
tial law  did  not  prevail ;  ♦  ♦  *  while  the 
lawlessness  and  crimes  have  been  principal- 
ly, though  not  entirely,  confined  to  the  dis- 
trict now  under  martial  law,  the  disturbance 
thereof  has  extended  to  other  parts  of  the 
county  to  such  an  extent  that  the  civil  courts 
have  been  and  are  virtually  closed  for  the 
punishment  of  crimes  committed  in  the  dis- 
trict now  under  martial  law."  An  affidavit 
of  the  sheriff  of  the  county,  filed,  contains 
the  following:  "Affiant  has  read  the  aflSdavit 
of  T.  0.  Townsend,  and  concurs  In  the  state- 
ment therein  contained  of  the  lawlessness 
and  disorder  and  conditions  generally  pre- 
vailing in  said  county  during  many  months 
past,  and  in  the  opinion  of  said  Townsend 
that  for  the  reasons  stated  in  said  affi- 
davit it  has  been  and  is  impossible  to  ad- 
minister justice  in  the  civil  courts  to  per- 
sons for  offenses  committed  in  the  district 
now  under  martial  law,  and  that  the  civil 
courts  are  virtually  closed  for  the  punish- 
ment of  crimes  which  have  been  commit- 
ted in  said  district  during  the  disturbances 
mentioned  in  the  affidavit  of  said  Town- 
send."  An  affidavit  of  Ira  Mottesheard,  clerk 
of  the  circuit  and  intermediate  courts  of 
Kanawha  county,  filed  by  the  petitioners, 
says  that  so  far  as  affiant  knows  the  writs 
and  process  of  said  courts  have  not  been  ob- 
structed or  the  service  of  the  same  prevented 
or  hindered  in  any  part  of  the  said  county; 
that  at  the  present  time  he  has  no  knowledge 
of  any  obstruction  of  the  service  of  the  pro- 
cess of  the  said  court;  that  both  of  said 
courts  have,  during  the  entire  time  he  has 
served  as  such  clerk,  regularly  convened  as 
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provided  by  law  at  the  oourtliofise  of  said 
county  in  the  dty  of  Charleston ;  that  at  no 
time  has  it  been  Interrupted  or  Impeded  by. 
any  act  of  violence,  rioting,  or  other  cause 
in  any  part  of  said  county,  and  that  at  the 
date  of  the  afftdavit  the  courts  were  in  ses- 
sion at  the  courthouse  of  said  county,  and 
wholly  unobstructed  In  their  proceedings. 
An  affidavit  of  the  same  officer,  filed  by  the 
respondents,  says  that  immediately  preced- 
ing or  during  the  time  martial  law  has  been 
in  effect,  in  so  far  as  he  recalls,  that  no 
writs  of  any  kind  or  character  were  issued 
by  the  courts  of  which  he  is  derk  directed 
to  be  served  within  the  territory  covered  by 
martial  law. 

A.  M.  Belcher  and  H.  W.  Houston,  both  of 
Charleston,  for  petitioners.  Wm.  G.  Oonley, 
Atty.  Gen.,  J.  O.  Henson,  Asst  Atty.  Gen., 
George  S.  Wallace,  of  Huntington,  and  Brown, 
Jackson  &  Knight  and  Price,  Smith,  Spilman 
&  Clay,  all  of  Charleston,  for  respondents. 

POFFENBABGEB,  P.  (after  stating  the 
facts  as  above).  [1]  Except  in  so  t&r  as 
they  pertain  to  the  arrest  of  the  petitioners 
outside  of  the  military  district  and  their 
conveyance  into  it,  the  affidavits  filed  relate 
to  conditions  and  circumstances  relied  upon 
as  Justification  of  the  declaration  of  a  state 
of  war  in  the  military  district,  and  the  argu- 
ment for  the  most  part  deals  with  the  main 
questions  disposed  of  in  Ex  parte  Nance  and 
Mays,  recentiy  decided  by  this  court  Here, 
as  in  those  cases,  certain  constitutional  pro- 
visions are  relied  upon  as  authority  for  the 
position  that,  in  the  exercise  of  the  consti- 
tutional and  statutory  power  to  suppress  in- 
surrection and  repel  Invasion,  the  Governor 
cannot  declare  a  state  of  war  and  apply 
military  rule,  and  that  citizens  arrested  in 
the  exercise  of  that  power  must  be  immedi- 
ately turned  over  to  the  dvll  authorities  for 
Inquiry  as  to  their  guilt  of  the  offenses  of 
which  they  are  accused  and  for  trial  by  the 
dvll  courts^  when  there  is  probable  cause  to 
believe  them  guilty. 

Nance  and  Mays  had  been  tried  by  a  mili- 
tary commission  for  offenses  committed  with- 
in the  military  zone  and  sentenced  to  terms 
in  the  penitentiary,  and  they  sought  libera- 
tion by  writs  of  habeas  corpus.  To  the  ex- 
tent of  the  daim  of  right  in  the  Governor 
to  imprison  them,  pending  the  proceedings  to 
suppress  the  Insurrection,  the  court  sustained 
him.  The  conclusion  is  summarized  in  the 
following  terms:  "Our  present  inquiry  goes 
only  to  the  legality  of  the  custody  of  the 
resi)ondents  at  the  present  time  and  under 
the  existing  conditions.  The  territory  in 
which  the  offenses  were  committed  is  still 
under  martial  rule.  It  suffices  here  to  say 
whether  the  imprisonment  is,  under  present 
conditions,  authorized  by  law,  and  we  think 
it  is.  We  are  not  called  upon  to  say  whether 
Ihe  end  of  the  rdgn  of  martial  law  in  the  ter- 1 


rltory  in  question  will  terminate  the  sen- 
tences. Upon  that  question  we  express  no 
opinion."  As  a  premise  to  this  condusion, 
the  power  of  the  Governor  to  declare  a  state 
of  war,  to  use  the  military  forces  to  sap- 
press  insurrection  or  rebellion  or  repd  inva- 
sion, and  to  establish  a  military  commission 
for  the  punishment  of  offenses  committed 
within  the  military  zone  and  by  its  judg- 
ment impose  imprisonment,  notwithstanding 
the  constitutional  guaranty  of  subordination 
of  the  military  to  the  dvll  power,  the  privi- 
lege of  the  writ  of  habeas  corpus  and  the 
right  of  trial  by  jury  in  the  dvil  courts  for 
offenses  cognizable  by  them,  and  the  condu- 
siveness  of  the  executive  declaration  of  a 
state  of  war,  were  asserted.  Tha  power  and 
authority  of  the  court  to  interfere  with  the 
executive  arm  under  such  circumstances  was 
denied.  We  also  held  and  asserted  this  right 
and  power  in  the  executive  as  to  a  dty,  dis- 
trict or  county  of  a  state,  notwithstanding 
the  courts  were  open  and  sitting  in  other  por- 
tions of  the  county.  But  there  was  no  at- 
tempt in  the  opinion  filed  in  these  cases  to 
define  or  enumerate  the  offenses  cognizable 
by  the  military  commission  or  the  extent  of 
the  punishments  It  may  inflict  We  were 
careful  to  say  there  were  limits  beyond  which 
the  executive  could  not  go  without -subjecting 
himself  or  his  officers  and  men  to  rights  of 
action  for  damages  on  the  restoration  of 
peace  and  tranquility.  We  marked  the  dis- 
tinction between  executive  power  and  the 
possibility  of  wrongdoing  in  the  exercise 
thereof. 

A  re-examination  of  the  opinion  in  those 
cases,  in  the  light  of  further  argument  and 
additional  authorities  consulted,  has  develop- 
ed no  reason  or  cause  for  departing  from  the 
conclusions  and  prindples  there  announced. 
On  the  contrary,  our  imptession  as  to  the 
basic  principles  of  that  decision  has  been 
strengthened  and  confirmed.  Considering  the 
Constitution  as  a  whole  and  endeavoring  to 
give  effect  to  all  of  its  parts,  we  asserted 
power  to  set  aside  and  ignore,  to  some  extent, 
in  the  suppression  of  an  insurrection,  ordi- 
nary judicial  process  and  remedies.  The 
provisions  of  our  Constitution,  relied  upon 
as  bdng  inconsistent  with  this  conclusion, 
are  perhaps  no  broader  nor  more  positive  In 
their  terms  than  some  of  those  of  the  federal 
Constitution,  binding  on  the  state  courts  as 
well  as  the  federal.  Power  in  the  federal 
government  to  establish  military  rule  and 
martial  law  over  dtizens  as  well  as  persons 
belonging  to  its  land  and  naval  forces  and 
the  militia  engaged  in  its  service,  in  enemy 
territory,  whether  in  a  foreign  country  or  la 
sections  of  the  Union  In  a  state  of  insurrec- 
tion or  rebellion,  is  established  beyond  ques- 
tion. 

During  the  occupation  of  the  dty  of  New 
Orleans  by  the  military  authorities  and  forc- 
es in  the  late  war.  Gen.  Dow  was  sued  in 
a  municipal  court  by  one  Bradlsh  Johnson  f6r 
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the  value  of  certain  property,  25  hogsheads 
of  sugar,  a  silver  pitcher,  half  a  dozen  silver 
knives,  and  other  tableware,  taken  by  Gapt 
Sneirs  company  under  the  command  of  Gen. 
Dow.  The  defendant  did  not  appear  nor 
make  any  defense,  and  there  was  a  judgment 
against  him  by  default  After  the  war,  a 
suit  was  brought  on  this  judgment  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Maine,  and  the  question  of  the  valid- 
ity of  that  judgment  was  certified  to  the  Su- 
preme Court  of  the  United  States.  The  court 
held  that  the  state  court  had  no  Jurisdiction 
of  the  cause  of  action,  and  that  the  judg- 
ment was  void.  Delivering  the  opinion  of 
the  court,  Mr.  Justice  Field  said:  "This  doc- 
trine o(  nonliability  to  the  tribunals  of  the 
invaded  country  for  acts  of  warfare  is  as 
applicable  to  members  of  the  confederate 
army,  when  in  Pennsylvania,  as  to  members 
of  the  national  army  when  in  the  Insurgent 
states.  The  officers  or  Midlers  of  neither 
army  could  be  called  to  account  civilly  or 
criminally  in  these  tribunals  for  such  acts, 
whether  those  acts  resulted  in  the  destruc- 
tion of  property  or  the  destruction  of  life; 
nor  could  they  be  required  by  those  tribunals 
to  explain  or  justify  their  conduct  upon 
any  averment  of  the  injured  party  that  the 
acts  complained  of  were  unauthorized  by  the 
necessities  of  war.  •  ♦  ♦  We  fully  agree 
witti  the  presiding  justices  of  the  circuit 
court  in.  the  doctrine  that  the  military  should 
always  be  kept  in  subjection  to  the  laws  of 
the  country  to  which  it  belongs,  and  that  he 
Is  no  friend  to  the  republic  who  advocates 
the  contrary.  The  established  principle  of 
every  free  people  is  that  the  law  shall  alone 
govern;  and  to  it  the  military  must  always 
yield.  We  do  not  controvert  the  doctrine 
of  Mitchell  V.  Hfsrmony,  reported  in  13  How. 
[115,  14  L.  Ed.  75];  on  the  contrary,  we 
approve  it  But  it  has  no  application  to  the 
case  at  bar.  The  trading  for  which  the  seiz- 
ure was  there  made  had  been  permitted  by 
the  executive  department  of  our  government 
The  question  here  is,  What  is  the  law  which 
governs  an  army  invading  an  enemy's  coun- 
try? It  is  not  the  civil  law  of  the  invaded 
country;  it  is  not  the  civil  law  of  the  con- 
quering country;  it  is  military  law — the  law 
of  war — and  its  supremacy  for  the  protec- 
tion of  the  officers  and  soldiers  of  the  army, 
when  in  service  in  the  field  in  the  enemy's 
country,  is  as  essential  to  -the  efficiency  of  the 
army  as  the  supremacy  of  the  civil  law  at 
home,  and,  in  time  of  peace,  is  essential  to 
the  preservation  of  liberty." 

In  United  States  v.  Diekelman,  92  U.  a 
520,  23  L.  Ed.  742,  Mr.  Chief  Justice  Wa4te, 
speaking  of  Diekelman,  commander  of  a  for- 
eign vessel,  suing  for  damages  on  account 
of  detention  by  General  Butler  in  the  port  of 
New  Orleans,  said:  "When  he  entered  the 
port,  therefore,  with  his  vessel,  under  the 
special  license  of  the  proclamation,  he  be- 
came entitled  to  all  the  rights  and  privileges 
that  would  have  been  accorded  to  a  loyal 


citizen' of  the  United  States  under  the  same 
circumstances,  but  no  more.  3uch  restrictions 
as  were  placed  upon  citizens  operated  equal- 
ly upon  him.  Citizens  were  governed  by 
martial  law.  It  was  his  duty  to  submit  to 
the  same  authority.  Martial  law  is  the  law 
of  military  necessity  in  the  actual  presence 
of  war.  It  is  administered  by  the  general 
of  the  army,  and  is  in  fact  his  will.  Of  ne- 
cessity it  is  arbitrary;  but  it  musrt  be  obeyed. 
New  Orleans  was  at  this  time  the  theater 
of  the  most  active  and  important  military  op- 
erations. The  dvil  authority  was  over- 
thrown. General  Butler,  in  command,  was 
the  military  ruler.  His  will  was  law,  and 
necessarily  so."  Dow  v.  Johnson,  100  U.  8w 
158,  25  L.  Ed.  632,  dted,  shows  that  then 
the  municipal  courts  of  New  Orleans  were 
open  by  permission  of  the  commanding  gen- 
eral. In  Dooley  v.  United  States,  182  U. 
S.  222,  21  Sup.  Ct  762,  45  li.  Ed.  1074,  Bir. 
Justice  Brown  quoted  with  approval  the  fol- 
lowing from  Halleck  in  his  work  on  Interna- 
tional Law:  "The  right  of  one  belligerent  to 
occupy  and  govern  the  territory  of  the  en- 
emy while  in  its  military  possession  is  one 
of  the  incidents  of  war,  and  flows  directly 
ftom  the  right  to  conquer.  We  therefore  do 
not  look  to  the  Constitution  or  political  in- 
stitutions of  the  conqueror  for  authority  to 
establish  a  government  for  the  territory  of 
the  enemy  in  possession  during  its  military 
occupation,  nor  for  the  rules  by  which  the 
powers  of  such  government  are  regulated  and 
limited.  Such  authority  and  such  rules  are 
derived  directly  from  the  laws  of  war,  as 
established  by  the  usage  of  the  world,  and 
confirmed  by  the  writings  of  publicists  and 
decisions  of  courts — ^in  fine,  from  the  law  of 
the  nations.  *  *  *  The  municipal  laws  of 
a  conquered  territory,  or  the  laws  which  reg- 
ulate private  rights,  continue  in  force  during 
military  occupation,  except  so  far  as  they  are 
suspended  or  changed  by  the  acts  of  the  con- 
queror. ♦  •  ♦  He,  nevertheless,  has  all 
the  powers  of  a  de  facto  government,  and 
can  at  his  pleasure  either  change  the  exist- 
ing laws  or  make  new  ones."  This  was  said 
of  an  American  mlU^ry  commander  operat- 
ing in  the  Island  of  Porto  Blco  during  the 
Spanish-American  War.  The  same  court.  In 
New  Orleans  v.  Steamship  Co.,  20  Wall.  887, 
22  L.  Ed.  354,  declares  the  same  law  appli- 
cable in  domestic  territory  in  a  state  of  re- 
bellion. Of  the  power  of  the  military  gov- 
ernment over  the  city  of  New  Orleans,  after 
this  conquest,  the  court  said  the  military 
government  had  "the  same  power  and  rights 
in  territory  held  by  conquest  as  if  the  ter- 
ritory had  belonged  to  a  foreign  country  and 
had  been  subjugated  in  a  foreign  war.  Ift 
such  cases  the  conquering  power  has  the- 
right  to  displace  the  pre-existing  authorityr 
and  to  assume  to  such  extent  as  it  may  deem 
proper  the  exercise  by  itself  of  all  the  powers 
and  functions  of  government  It  may  ap- 
point all  the  necessary  officers  and  clothe 
them    with    designated    powers,    larger    or 
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smaller,  according  to  its  pleasure.  It  may 
prescribe  reyenijes  to  be  paid,  and  apply 
them  to  its  own  use  or  otherwise.  It  may 
do  anything  necessary  to  strengthen  itself 
and  weaken  the  enemy.  There  is  no  limit  to 
the  powers  that  may  be  exerted  in  such  cas- 
es, save  those  which  are  found  in  the  laws 
and  usages  of  war.  These  principles  have 
the  sanction  of  all  publicists  who  have  con- 
sidered the  subject''  This  enunciation  of 
principles  was  quoted  by  Mr.  Justlcei  Brown 
and  approved  by  the  United  States  Supreme 
Oourt  in  Dooley  ▼.  United  States  as  late  as 
the  year  1900. 

"Martial  law  is  the  temporary  goyemment 
and  control  by  military  authority  of  territory 
in  which,  by  reason  of  war  or  public  disturb- 
ance, the  civil  government  is  inadequate  to 
the  preservation  of  order  and  the  enforce- 
ment of  law."  40  Gyc.  387.  'The  proclama- 
tion of  martial  law  establishes  the  will  of 
the  military  commander  as  the  rule  of  au- 
thority. His  will,  however.  Is  not  to  be  ar- 
bitrarily exercised,  and  it  usually  supersedes 
the  local  law  only  so  far  as  necessary  for  the 
preservation  of  order,  and,  in  case  of  inva- 
sion, the  supremacy  of  the  conqueror."  40 
Oyc  890.  The  article  from  which  these  quo- 
tations are  made  was  prepared  as  late  as 
1912  by  George  Qrafton  Wilson,  professor 
of  international  law  in  Harvard  University, 
lecturer  on  international  law  in  Brown  Uni- 
versity and  in  the  United  States  Naval  War 
College.  Of  the  duration  of  martial  law,  he 
said:  **The  duration  of  martial  law  is  deter- 
mined by  the  necessity  which  led  to  its  es- 
tablishment, and  it  therefore  ceases  as  soon 
as  the  civil  authorities  are  able  to  resume  the 
unobstructed  exercise  of  their  ordinary  func- 
tiona"    40  Gyc.  319. 

In  the  great  contests  in  England  over  the 
interpretation  of  the  unwritten  constitution 
and  to  maintain  its  integrity  and  guaran- 
<  ties,  this  principle  was  admitted  by  the  stout- 
est and  most  radical  of  the  opponents  to 
royal  aggression  and  encroachment.  Hear 
the  admission  of  Mr.  St  John,^  counsel  for 
John  Hampden,  in  the  Ship  Money  Cases: 
'*My  Lords,  from  this  objection  of  sudden 
danger,  I  come  to  the  next,  which  is  the 
third  thing  before  offered  unto  your  lord- 
ships, which  is  an  admittance,  that  the  dan- 
ger may  sometimes  be  such  that  the  sub- 
ject's goods  sometimes  without  th^  consent 
may  be  taken  from  them ;  for  property  being 
both  introduced  and  maintained  by  human 
laws,  all  things  by  the  law  of  nature  being 
common,  there  are  therefore  some  times,  like 
the  Philistines  being  upon  Sampson,  wherein 
these  cords  are  too  weak  to  hold  us.  'Neces- 
sitse  enim'  (as  Cicero  sai,th)  'magnum  hu- 
manse  imbecillitatis  omnem  legem  ftangit;' 
at  such  times  all  property  ceaseth,  and  all 
things  are  again  resolved  into  the  common 
principles  of  nature."  3  State  Trials,  p. 
903.  Likewise  Sir  Edward  Littleton  for  the 
king  (page  959):  "In  the  next  place,  they 
say,  if  the  king  be  in  the  field  with  his  ban- 


ners displayed,  this  they  say  was  tempus 
belli.  Cannot  the  courts  of  justice  sit  then, 
but  there  must  be  a  peace?  39  Ed.  Ill,  rot 
10.  Did  not  the  court  of  justice  sit  then? 
Our  ordinary  printed  books  show  what  caus- 
es of  law  then  were.  And  in  Henry  VI's 
time,  in  all  our  civil  wars,  and  in  Henry  the 
VII's  time,  they  sat  then.  But  the  true  time, 
to  make  it  tempus  belli,  is  to  make  a  war 
against  the  king."  Then  the  admission  of 
Mr.  Holborne^  on  behalf  of  Mr.  Hampden 
(page  975):  "Now  in  times  of  necessity,  there 
is  a  law  that  doth  compel;  nay,  there  is  a 
stronger  penalty  than  our  laws  can  imagine; 
for  our  laws  can  make  but  a  penalty  of  all 
that  you  have;  but  how?  To  the  king.  But 
when  there  is  a  danger  from  an  enemy  there 
is  not  only  a  danger  of  losing  all  that  one 
hath,  but  of  losing  lives  and  lands,  and  all 
that  we  have;  and  all  into  the  hands  of  the 
enemy."  Sir  George  Crooke,  justice  of  the 
King's  Bench,  delivering  his  opinion  in  favor 
of  Hampden  and  against  the  king,  said  (page 
1162):  "Royal  power,  I  account,  is  to  be 
used  in  cases  of  necessity,  and  imminent  dan- 
ger, when  ordinary  courses  will  not  avail; 
for  it  is  a  rule,  'Non  occurendum  est  ad  ex- 
traordinaria,  quanda  fieri  potest  per  ordi- 
naria;'  as  In  cases  of  rebellion,  Qudden 'in- 
vasion, and  some  other  cases,  where  martial 
law  may  be  Used,  and  may  not  stay  for  legal 
proceedings.  But  in  a  time  of  peace,  and 
no  extreme  necessity,  legal  courses  must  be 
used,  and  not  royal  power."  Likewise  Sir 
Richard  Hutton  of  the  court  of  common 
pleas,  resolving  against  the  king  (page  1198): 
"For  I  do  agree  in  the  time  of  war,  when 
there  is  an  enemy  in  the  field,  the  king 
may  take  goods  from  the  subject;  such  a 
danger,  and  such  a  necessity,  ought  to  be  in 
this  case,  as  in  case  of  a  fire  like  to  consume 
all  without  speedy  help,  such  a  danger  as 
tends  to  the  overthrow  of  the  kingdom." 
Sir  Humphrey  Davenport,  also  advising  in 
favor  of  Hampden,  said  (pages  1214,  1215): 
"I  hold  it  real  that  when  any  part  of  the 
kingdom  is  In  danger,  actually  in  danger,  or 
in  expectancy  of  danger,  and  the  same  ex- 
pressed by  his  writ;  I  agree,  the  king  may 
charge  the  subjects  without  parliament,  to- 
wards the  defense  thereof;  for  'necessitas 
est  lex  temporis,'  in  vain  to  call  for  help 
when  the  enemy  is  landed.  Clearly  I  hold 
the  king  to  be  the  sole  judge  of  the  danger. 
And  the  danger  being  certified  by  his  majes- 
ty, I  hold  it  not  traversable;  and  in  such  a 
case  he  may  charge  the  subject  without  par- 
liament, so  that  the  very  cause  be  effectual- 
ly expressed  upon  the  records,  that  the  king- 
dom was  in  danger." 

An  observation  in  Dicey's  Law  of  The  Con- 
stitution, a  recent  work  by  an  English  au- 
thor, at  page  289,  seems  to  deny  such  power 
to  the  British  sovereign  in  England  only,  not 
elsewhere  in  the  kingdom,  and  cites  as  au- 
thority Wolfe  Tone's  Case,  27  St  Tr.  614. 
Tone  was  sentenced  to  death  in  Ireland  by 
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a  military  commission,  and  committed  sui- 
cide before  arrival  of  the  time  of  execution. 
On  the  day  set  for  execution,  and  before 
Tone  died,  Mr.  Curran,  his  attorney,  appear- 
ed in  the  E^g's  Bench  and  applied  for  a 
writ  of  habeas  corpus,  which,  being  granted, 
was  ignored  by  the  military  officers.  In  ap- 
plying for  the  writ,  Mr.  Curran  said  (page 
625):  ''In  times  when  war  was  raging,  when 
man  was  opposed  to  man  in  the  field,  courts 
martial  might  be  endured;  but  every  law  au- 
thority is  with  me,  while  I  stand  upon  this 
sacred  and  immutable  principle  of  the  con- 
stitution— that  martial  law  and  civil  law  are 
incompatible — and  that  the  former  must 
cease  with  the  existence  of  the  latter." 
Tone's  Case  was  like  that  of  Re  Milligan, 
4  Wall.  2,  18  L.  Ed.  281.  There  was  then 
no  actual  war,  nor  proclamation  thereof,  in 
Ireland..  Tone  had  been  captured  at  sea  In 
a  French  vessel,  bound  for  Ireland  on  an  ex- 
pedition of  invasion.  By  some  authorities. 
Wall's  Gbse,  28  St  Tr.  51,  is  relied  upon  as 
being  against  the  proposition  laid  down  by 
the  federal  Supreme  Court  As  commander 
of  a  garrison  on  the  Island  of  Goree  on  the 
African  coast,  Wall  had  caused  a  soldier  of 
his  garrison  to  be  beaten  to  death.  That 
man's  rights  were  governed  by  the  general 
dvil  law  and  the  British  statutes,  relating 
to  discipline  of  the  army.  His  rights  were 
invaded  in  neither  a  time  nor  a  place  of 
war.  Wall  was  convicted  of  murder  on  an 
issue  as  to  whether  he  had  acted  in  good 
faith  under  belief  of  the  existence  of  a  mu- 
tiny, headed  by  his  victim,  or  on  a  mere 
pretext  and  with  malice. 

But  Mr.  Dicey  does  not  in  fact  deny  the 
proposition.  On  the  contrary,  he  admits  it, 
and  cautions  the  student  against  the  danger 
of  being  misled  by  nonobservance  of  the  dif- 
ferent senses  in  which  the  term  "martial 
law"  is  used.  See  page  284.  He  says  mar- 
tial law  in  the  proper  sense,  is  unknown  to 
the  law  of  England.  Page  283.  Then  he 
says:  "Martial  law  is  sometimes  employed 
as  a  name  for  the  common-law  right  of  the 
crown  and  its  servants  to  repel  force  by 
force  in  the  case  of  invasion,  insurrection, 
riot,  or  generally  of  any  violent  resistance  to 
the  law.  This  right,  or  power,  is  essential  to 
the  very  existence  of  orderly  government, 
and  is  most  assuredly  recognized  In  the  most 
ample  manner  by  the  law  of  England."  Page 
284.  Thus  we  find  Mr.  Dicey  is  merely  de- 
nying the  right  of  martial  or  military  rule 
over  citizens  outside  of  the  theater  of  actual 
war  and  admitting  its  existence  in  the  war 
zone,  Just  as  do  Judge  Advocate  General  Lei- 
ber,  Prof.  Ballantine,  and  other  writers  on  the 
subject,  as  will  be  hereinafter  shown.  He  is 
distinguishing  the  war  power  of  government 
from  the  peace  power. 

No  doubt  Patrick  Henry  and  Thomas  Jef- 
ferson were  familiar  with  the  British  Con- 
stitution and  liad  carefully  studied  Magna 
Charta  and  the  Petition  of  Right     They 


were,  too,  apostles  of  liberty  as  well  as  coi>- 
stltutional  lawyera  The  former  ceased  to 
be  Governor  of  Virginia  June  1,  1779,  and 
the  latter,  on  that  day,  became  Governor, 
and  held  the  office  until  June  12,  1781, 
While  he  was  Governor  and  no  doubt  po- 
tential as  to  the  course  of  legislation  as  in 
other  respects,  the  General  Assembly,  in  May, 
1780,  passed  an  act  containing  the  following 
provision:  "Be  it  enacted,  that  the  Governor 
be  authorized,  with  advice  of  council,  and 
he  is  hereby  authorized  and  empowered,  with 
such  advice,  to  commit  to  close  confinement, 
any  person  or  persons  whatsoever,  whom 
there  may  be  Just  cause  to  suspect  of  disaf- 
fection to  the  independence  of  the  United 
States,  and  of  attachment  to  their  enemies; 
or  to  cause  any  such  person  to  be  removed 
to  such  places  of  security  as  may  best  guard 
against  the  effects  of  their  influence  and  arts 
to  injure  this  community,  and  benefit  the 
common  enemy.  And  be  it  further  enacted; 
that  in  case  of  any  insurrection  within  this 
commonwealth,  or  the  same  shall  be  invaded 
by  the  enemy,  either  by  land  or  water,  that 
all  and  every  person  or  persons  within  tlie 
same,  who  shall  act  as  guides  to,  or  spies 
for  them,  or  who  shall  furnish  the  enemy 
with  provisions  or  other  necessaries ;  or  who 
shall  encourage  desertion  from  the  army,  or 
who  shall  dissuade  or  discourage  the  militia 
from  opposing  the  enemy,  or  who  shall  give 
intelligence,  aid,  or  comfort  to  the  enemy, 
shall,  and  they  are  hereby  declared  to  be 
subject  to  the  law  martial  as  declared  by 
Congress  on  the  twentieth  day  of  September 
one  thousand  seven  hundred  and  seventy-six, 
in  the  fourth  article  of  the  sixth  section,  and 
the  eighteenth  and  nineteenth  articles  of  the 
thirteenth  section  of  the  continental  articles 
of  war.  And  that  for  the  trial  of  such  of- 
fenders, a  court-martial,  to  consist  of  not 
fewer  than  thirteen  commissioned  officers, 
one  of  whom  shall  be  a  field  officer,  shall  be 
called  by  the  county  lieutenant  or  command- 
ing officer  of  the  militia  in  the  county  where 
such  offense  shall  be  committed,  or  in  any 
other  county  of  this  commonwealth,  where 
such  offender  may  be  found."  10  Hen.  Stat 
at  L.  310. 

In  May,  1781,  while  Jefferson  was  Gover- 
nor, an  act  was  passed,  containing  this  pro- 
vision: "The  Governor,  with  advice  of  the 
council,  is  also  hereby  empowered  to  appre- 
hend or  cause  to  be  apprehended  and  com- 
mitted to  close  confinement,  any  person  or 
persons  whatsoever,  whom  they  may  have 
Jiist  cause  to  suspect  of  disaffection  to  the- 
Independence  of  the  United  States  or  of  at- 
tachment to  their  enemies,  and  such  personi 
or  persons  shall  not  be  set  at  liberty  by  bail». 
malnprlze  or  liabeas  corpus."  10  Hen.  Stat, 
at  L.  414. 

To  say  there  cannot  be  a  trial  by  a  milf- 
tary  commission  under  martial  rule  is  a 
contradiction  of  authority  everywhere.  "Mil- 
itary commissions  are  courts  organized  xui- 
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der  fhe  Internatlozial  law  of  war  for  the 
trial  of  offenaes  committed  daring  war  by 
persons  not  In  the  land  or  naval  forces.  In 
the  United  States  their  Jurisdiction  Is  con- 
fined to  enemy  territory  occupied  by  an  in- 
vading army,  or  at  least  to  those  sections  of 
the  country  which  are  properly  subject  to 
martial  law,  and  their  authority  ceases  with 
the  end  of  the  war."  40  Gyc  391.  "By  a 
practice  dating  from  1847  and  renewed  and 
firmly  established  during  the  Civil  War, 
military  commissions  have  become  adopted 
as  authorized  tribunals  in  this  country  in 
time  of  war.  They  are  simply  criminal  war 
courts,  resorted  to  for  the  reason  that  the 
Jurisdiction  of  courts-martial,  creatures  as 
they  are  of  statute,  is  restricted  by  law,  and 
cannot  be  extended  to  Include  certain  classes 
of  offenses  which  in  war  would  go  unpunish- 
ed in  the  absence  of  a  provisional  forum  for 
the  trial  of  the  offenders.  Their  authority  is 
derived  from  the  law  of  war,  though  in  some 
cases  their  powers  have  been  added  to  by 
statute.  Their  competency  has  been  recog- 
nized not  only  in  acts  of  Congress,  but  in 
executive  proclamations,  in  rulings  of  the 
courts,  and  in  the  opinions  of  Attorneys  Gen- 
eraL  During  the  CUvll  War  they  were  em- 
ployed in  several  thousand  cases;  more  re- 
cently they  were  resorted  to  under  the  'Re- 
construction Acf  of  1867  [Act  March  2,  1867, 
c.  153,  14  Stat  428],  and  still  later  one  of 
these  courts  has  been  convened  for  the  trial 
of  Indians  as  offenders  against  the  laws  of 
war."  Digest  of  Opinions  of  the  Judge  Ad- 
vocate General  of  the  Army  by  Howland,  p. 
1066.  'The  Jurisdiction  of  a  miUtary  com- 
mission is  derived  primarily  and  mainly  from 
the  law  of  war;  but  special  authority  has  in 
some  cases  been  devolved  upon  it  by  express 
legislation,  as  has  already  been  noticed.  Mili- 
tary commissions  are  authorized  by  the  laws 
of  war  to  exercise  Jurisdiction  over  two 
classes  of  offenses,  committed,  whether  by  ci- 
vilians or  military  persons,  either  (1)  In  the 
enemy's  country  during  its  occupation  by 
our  army  and  while  it  remains  under  mili- 
tary government,  or  (2)  In  the  locality  not 
within  the  enemy's  country  or  necessarily 
within  the  theater  of  war,  in  which  martial 
law  has  been  established  by  competent  au- 
thority. The  classes  of  offenses  are  (1)  vio- 
lation of  the  laws  of  war.  (2)  Civil  crimes 
which,  because  the  civil  authority  is  super- 
seded by  the  military,  and  the  dvil  courts 
are  closed  or  their  functions  suspended,  can- 
not be  taken  cognizance  of  by  the  ordinary 
tribunal.  In  other  words,  the  military  com- 
mission, besides  exercising  under  the  laws  of 
war  its  Jurisdiction  of  offenses  peculiar  to 
war,  may  act  also  as  a  substitute  for  the 
time  for  the  regular  criminal  adjudication  of 
the  state  or  district."  Dig.  Opln.  Judge 
Adv.  Gen.  (  1680,  McClure.  "Of  the  ordinary 
crimes  taken  cognizance  of  under  similar  cir- 
cumstances by  these  tribunals,  the  most  fre- 
quent were  homicides,  and  after  these,  rob- 
bery, aggravated  assault  and  battery,  lar- 


ceny, receiving  stolen  property,  rape»  arson, 
burglary,  riot,  breach  of  the  peace,  attempt 
to  bribe  public  officers,  embezzlement  and 
misappropriation  of  public  money  or  proper- 
ty, defrauding  or  attempting  to  defraud  the 
United  States.  *  •  •  Not  unfrequently 
the  crime,  as  charged  and  found,  was  a  com- 
bination of  the  two  species  of  offenses  above 
indicated.  As  In  the  case  of  the  alleged 
killing,  by  shooting  or  unwarrantably  harsh 
treatment,  of  officers  or  soldiers,  after  they 
had  surrendered,  or  while  they  were  held  in 
confinement  as  prisoners  of  war;  of  which 
offenses  persons  were  In  several  cases  dur- 
ing the  Civil  War  convicted  by  military  com- 
missions under  the  charge  of  *murder.  In 
violation  of  the  laws  of  war.*"  Dig.  Opln. 
J.  Adv.  Gen.,  Howland,  p.  1071.  See,  also, 
McClure*s  Dig.  J.  Adv.  Gen.  Opin.  if  1680, 
1681,  1682,  1683,  1684.  A  military  coiAmis- 
sion  may  sit  and  act  in  a  community  in 
which  the  dvil  courts  are  also  acting.  "B^om 
the  Jurisdiction,  however,  of  military  com- 
missions under  the  circumstances  above  in- 
dicated, are  properly  excepted  such  offenses 
as  are  within  the  legal  cognizance  of  the  or- 
dinary criminal  courts^  when,  upon  the  es- 
tablishing of  military  government  or  of  the 
status  of  martial  law,  such  courts  have  been, 
by  express  designation  or  In  fkct,  left  in 
full  operation  and  possession  of  their  usual 
powers.  Thus,  during  the  considerable  pe- 
riods of  the  war,  pending  which  the  District 
of  Columbia  was  practically  placed  under  a 
mild  form  of  martial  law,  ordinary  criminal 
offenses  committed  therein  by  civilians  or 
military  persons,  of  which  there  was  not  ex- 
pressly vested  by  statute  a  Jurisdiction  in 
military  courts  concurrent  with  that  of  the 
civil  tribunals,  were  In  general  allowed  to  be 
taken  cognizance  of  by  the  latter,  the  same 
being  at  no  time  seriously  Interrupted  in  the 
exercise  of  their  Judicial  functions."  Mc- 
Clure's  Dig.  J.  Adv.  Gen.  Opln.  S  1685. 

[6]  Though  a  military  commission  la  a 
military  court,  its  Jurisdiction  is  not  confin^ 
to  military  persons.  It  extends  to  citizens 
as  well  as  soldler&  That  citizens  may  be 
brought  within  the  exercise  of  their  power 
is  revealed  by  the  reason  for  their  constitu- 
tion. Courts-martial  do  not  extend  to  citi- 
zens. As,  in  the  exercise  of  military  govern- 
ment, it  often  becomes  necessary  to  rule,  gov- 
ern and  punish  citizens,  and  the  powers  of 
courts-martial  established  by  law,  not  by  the 
wUl  of  the  commander,  do  not  reach  such 
cases,  a  military  commission  to  deal  with 
citizens  in  the  war  area  is  necessary.  The 
general  orders  Issued  during  the  Civil  War 
contained  nearly  150  cases  of  women  who 
were  tried  by  military  commissions.  Dig.  J. 
Adv.  Gen.,  Howland,  p.  1067,  note  6.  Of 
course  they  were  not  soldiers  or  In  any  way 
included  in  the  land  and  naval  forces  of  the 
United  States  or  the  militia. 

''Although  there  19  no  express  provision  of 
the  Constitution  or  acts  of  Congress  author- 
izing military  commissions,  yet  such  com- 
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missions  are  tribunals  now  as  well  known 
and  recognized  In  the  laws  of  the  United 
States  as  the  court-martial.  They  have  been 
repeatedly  recognized  by  the  executive,  leg- 
islative, and  Judicial  departments  of  the  gov- 
ernment as  tribunals  for  the  trial  of  mili- 
tary offenses.  But  while  military  commis- 
sions are  thus  recognized,  such  a  commission 
is  not  a  court  within  the  meaning  of  the 
fourteenth  section  of  the  Judiciary  Act  of 
1789  [Act  Sept  24,  1789,  c.  20,  1  Stat  81],  nor 
is  the  authority  exercised  by  it  judicial  in 
the  sense  in  which  judicial  power  is  granted 
to  the  United  States.  A  military  commis- 
sion, unlike  a  court-martial,  is  exclusively  a 
war  court;  that  is,  it  may  legally  be  con- 
vened and  assume  Jurisdiction  only  in  time 
of  war  or  of  martial  law  or  military  govern- 
ment when  the  civil  authority  Is  suspended. 
Its  Jurisdiction  is  ordinarily  limited  to  the 
theater  of  war  or  of  military  occupation.  Its 
Jurisdiction  extends  to  persons  connected 
with  the  army  of  the  enemy,  acting  as  spies 
or  violating  the  rules  of  war;  to  the  inhab- 
itants of  the  enemy's  country  held  by  an 
army  of  occupation;  to  the  inhabitants  of 
places  under  martial  law;  and  to  members 
of  the  army  of  the  United  States,  or  civilians 
serving  it  in  the  field,  who  have  committed 
offenses  not  within  the  jurisdiction  of  a 
court-martial.  The  offenses  cognizable  by 
such  a  tribunal  comprise  violations  of  the 
laws  and  usages  of  war,  breaches  of  mili- 
tary orders  or  regulations  not  within  the 
Jurisdiction  of  courts-martial,  and  criminal 
offenses  cognizable  by  the  ordinary  criminal 
courts  and  which  would  be  tried  by  such 
courts  if  unobstructed  in  the  exercise  of 
their  jurisdiction."  20  A.  &  B.  Enc.  D.  060, 
661.  "Military  commissions  are  courts  or- 
ganized under  the  international  law  of  war 
for  the  trial  of  offenses  committed  during 
war  by  persons  not  in  the  land  or  naval  forc- 
es. In  the  United  States  their  Jurisdiction 
is  confined  to  enemy  territory  occupied  by 
an  invading  army,  or  at  least  to  those  sec- 
tions of  the  country  which  are  properly  sub- 
ject to  martial  law."    40  Cyc.  391. 

Against  such  judicial  construction  and  dec- 
larations of  power,  the  speculations  of  law- 
yers and  publicists,  when  in  conflict  with 
them,  avail  nothing;  but,  as  we  endeavored 
to  show,  In  the  opinion  in  the  former  cases, 
there  is  no  such  conflict;  or,  at  least  very 
little.  We  repeat  that  Judge  Advocate  Gen- 
eral Leiber  and  Prof.  Ballantine,  relied  up- 
on as  such  authority,  in  their  two  articles 
referred  to  in  the  decision  in  the  Nance  and 
Mays  Cases,  clearly  mark  the  distinction  be- 
tween executive  power  in  the  area  of  mili- 
tary operation  and  In  pacific  territory.  Of 
the  case  of  Luther  v.  Borden,  7  How.  1,  12 
L.  Ed.  581,  cited  as  authority  in  the  Moyer 
Case,  212  U.  S.  78,  28  Sup.  Ct  235,  53  L.  Ed. 
410,  as  late  as  the  year  1908,  for  power  in 
the  executive  of  a  state  to  declare  a  state  of 
war  and  thereby  set  aside  Judicial  power, 
General  Leiber  said:    ''When  the  Legisla- 


ture of  Bhode  Island  made  use  of  it  in  1842 
it  was  probably  intended  to  have  no  more 
definite  meaning  than  that  the  militia  of  the 
state  was  to  use  its  military  power  to  sup- 
press the  enemies  of  the  state.  It  was  an 
authorization  to  do  what  was  done  when 
the  military  officer  broke  into  the  house  of 
one  of  the  enemies  of  the  state  in  order  to 
arrest  him.  He  was  a  public  enemy  against 
whom  the  military  power  had  been  called 
out  It  is  evident  that  this  Is  not  the  kind 
of  martial  law  which  we  have  been  discuss- 
ing." The  purpose  of  his  article  was  to  de- 
fine the  powers  of  the  executive  in  the  use  of 
the  military  forces  outside  of  the  war  zone 
and  in  territory  considered  loyal  as  contra- 
distinguished from  the  territory  of  the  pub- 
lic enemy.  Prot  Ballantine,  after  having 
discussed  the  subject  of  such  power,  '*In 
Time  of  Peace,"  and  endeavored  to  define  its 
limits,  passes  to  the  second  division  of  his 
article,  executive  power  "In  Time  of  War," 
and  then  proceeds  as  follows:  "The  question 
remains  whether  we  may  have  federal  mar- 
tial law  by  virtue  of  the  *War  Power*  during 
invasion  or  insurrection  In  domestic  territo- 

• 

ry.  In  war  the  enemy,  be  he  a  foreign  one 
or  a  rebel  to  whom  the  status  of  belligerent 
has  been  given,  has  no  legal  rights  which 
the  invader  must  respect  except  those  which 
international  law  recognizes.  When  a  civil 
contest  becomes  a  public  war,  all  persons  liv- 
ing within  hostile  limits  become  ipso  facto 
enemies  by  their  residence  in  enemy  terri- 
tory. An  army  in  the  enemy's  country  is 
thus  governed  by  the  law  of  war,  and  ofilcers 
and  soldiers  are  responsible  only  to  their  own 
government"  Having  said  this,  he  imme- 
diately returned  to  the  status  of  citizens  in 
domestic  territory  outside  of  the  rebellious 
area,  saying :  "But  in  domestic  territory  the 
status  of  the  army  is  entirely  different  The 
civil  rights  of  citizens  are  not  suspended  but 
remain  the  same  as  in  peace,  both  in  dis- 
tricts near  to  and  remote  from  the  theater 
of  actual  warfare."  Observe  that  he  does 
not  say  "remain  the  same  in  the  theater  of 
actual  warfare."  His  next  observation  is 
that  "the  occurrence  of  hostilities  does  not 
vary  the  position  of  the  citizen  or  deprive 
him  of  the  protection  of  the  Constitution, 
unless  the  army  is  in  the  position  of  a  for- 
eign Invader  and  the  country  is  ruled  from 
without  acquiring  the  status  of  enemy  ter- 
ritory." Then  he  cites  Dow  v.  Johnson,  100 
U.  S.  158,  25  L.  Ed.  632.  He  is  still  talk- 
ing of  the  rights  of  citizens  outside  of  the 
war  zone,  but  Dow  v.  Johnson  expressly  de- 
cides that  the  rebellious  territory  is  enemy 
territory  and  subject  to  military  rule.  Ob- 
viously he  cites  this  only  as  marking  the  dif- 
ference between  executive  power  in  the  the- 
ater of  war  in  an  instance  of  rebellfon  and 
executive  power  in  the  same  country  outside 
of  the  theater  of  war.  His  criticism  of  the 
admission  In  Ex  parte  MilUgan  that  in  time 
of  war,  there  may  be  occasions  when  mar- 
tial law  can  be  properly  applied,  and  of  the 
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decision  of  the  E&glish  Privy  Oonndl,  in  a 
recent  case,  Ez  parte  D.  F.  Marais,  is  not 
authority  against  the  position  here  taken.  In 
this,  he  states  what  he  tMnka  ought  to  he 
the  laWf  hut  adanits  t7Mt  it  is  not  the  law. 
Thus  he  says  E2z  parte  Milligan  declares  that 
military  authority  of  necessity  supersedes 
the  civil  authority  in  foreign  invasion  or  civil 
war  on  the  theater  of  active  military  opera- 
tions ;  and  also  that,  in  the  late  British-Boer 
War,  the  English  Privy  Council  rendered  a^ 
decision,  holding  the  fact  that  some  tribu-* 
nals  had  been  permitted  to  pursue  their  or- 
dinary course  was  not  conclusive  that  war 
was  not  raging. 

For  his  position,  in  so  far  as  it  seems  to 
conflict  with  the  admitted  authority  against 
it,  he  cites  Mitchell  v.  Harmony,  13  How. 
115,  14  Ix  Ed.  75.  That  was  an  action  for 
a  wrong  done  by  a  military  ofiicer  in  the 
exercise  of  military  power  and  authority  in 
foreign  territory,  Mexico,  in  time  of  actual 
war.  The  action  was  brought  long  after 
the  war  had  closed  and  in  the  courts  of  the 
United  States,  and  the  decision  asserts  no 
more  than  that  military  officers  are  liable 
for  wrongs  done  in  the  exercise  of  military 
power,  and  that  they  are  governed  and  lim- 
ited in  respect  to  the  acts  they  may  do  by 
the  usages  of  war  as  understood  in  intemar 
tional  law.  The  case  is  no  authority  for 
the  position  that  the  courts  may  supersede 
or  arrest  the  executive  arm  of  the  govern- 
ment while  engaged  in  the  conduct  of  a  war 
of  invasion  or  the  suppression  of  an  insur- 
rection or  rebellion,  and  here  again  it  would 
be  unjust  to  him  to  read  his  criticism  of  the 
Milligan  Case  as  the  assertion  of  such  a 
claim.  He  means  no  more  than  that,  on  the 
theater  of  war,  power  cannot  be  exercised 
beyond  that  allowed  by  the  usages  of  civiliz- 
ed warfare,  and  that,  after  the  return  of 
the  army  from  its  foreign  war,  or  the  res- 
toration of  peace,  an  officer  acting  in  viola- 
tion thereof  may  be  civilly  or  criminally  lia- 
ble. He  neither  says  nor  intimates,  nor 
does  his  language  imply,  that  the  civil  courts 
may  give  redress  In  any  form,  or  exercise 
any  power,  in  the  enemy  country,  and  Dow 
V.  Johnson,  dted  by  him,  expressly  denies 
any  such  power  in  any  court  of  any  country. 

Stating  in  his  conclusion  what  the  law  is, 
not  what  he  thinks  it  ought  to  he,  he  says: 
"Where  the  army  is  not  Invading  enemy  ter- 
ritory of  a  recognized  belligerent,  but  is  in 
its  own  territory,  the  military  authorities 
remain  liable  to  be  called  to  account  either 
in  habeas  corpus  or  any  other  Judicial  pro- 
ceeding for  excess  of  authority  toward  citi- 
zens, no  matter  whether  it  occurred  in  pro- 
pinquity to  the  field  of  actual  hostilities  or 
while  the  courts  were  closed,  or  after  a  proc- 
lamation of  martial  law/*  "Propinquity" 
means  not  in  the  field  of  actual  hostilities, 
but  nearness  to  it  or  in  the  neighborhood  of 
it,  and  his  stated  premise  to  the  conclusion 
is,  "Where  the  army  is  not  invading  enemy 


territory  of  a  recognized  belligerent.*'  In 
seeking  his  meaning,  we  cannot  cut  this  out 
To  do  so  would  be  unjust  to  him.  It  would 
make  him  say  what  he  neither  says  nor 
means. 

In  support  of  the  d^iial  of  the  existence 
of  executive  power,  admitted  and  asserted  by 
the  foregoing  authorities,  numerous  inappli- 
cable decisions  are  dted,  some  of  which  w^ere 
analyzed  and  explained  in  the  opinion  in  the 
Nance  and  Mays  Cases.    The  Milligan  Case, 
4  Wall.  2,  18  L.  Ed.  281,  involved  the  rights 
of  a  man  residing  and  arrested  in  a  state 
and  county  in  which  there  was  no  war  and 
had  not  been,  and  in  which  the  courts  were 
not  only  sitting,  but  absolutely  unobstmcted 
in  the  exercise  of  their  powers.    In  his  argu- 
ment in  that  case,  Mr.  Garfield  marked  the 
distinction   between   the   sections,    the    war 
area  and  in  the  pacific  domain.    After  having 
shown  what  provision  Congress  had  made 
for  arrest,  detention  and  trial  of  dlsloyai 
people  found  in  pacific  territory,   he  said: 
"But  Congress  did  far  more  than  to  proTide 
for  a  case  like  this.    Throughout  the  eleven 
rebellious  states,  it  clothed  the  military  de- 
partment with  supreme  power  and  authority. 
State  Constitutions  and  laws,  the  decrees  and 
edicts  of  courts,  were  all  superseded  by  the 
laws  of  war."     If  the  Constitution  of  the 
United  States  forbade  supremacy  of  the  mili- 
tary over  the  civil  power,  in  every  part  of 
the  national  dominion,  no  matter  what  its 
condition,  and  thus  effectually  precluded  su- 
premacy of  military  power  as  is  contended, 
the  Congress  of  the  United  States  could  not 
have  done  what  Mr.  Garfield  said  it  did  in 
the  eleven  rebellious  states.     Congress  can 
no  more  override  the  Constitution  than  the 
President  can.    He  admits  that  such  execu- 
tive power  was  exercised  in  those  states  and 
then,  showing  the  state  of  Indiana  to  have 
been  pacific  territory,  lying  wholly  outside  of 
the  theater  of  war,  he^  denied  the  existence 
of  any  act  of  Congress  authorizing  a  trial, 
by  a  military  commission,  of  a  citizen,  re- 
siding and  arrested  outside  of  the  war  area. 
Moreover,  the  entire  Supreme  Court,  its  dis- 
senting Justices  as  well  as  the  others,  de- 
clared that  Congress  had  not  authorized  the 
application  of  martial  law  to  a  state  like 
that   of  Indiana,  nor  attempted  to  do   so. 
Chief  Justice  Chase,  for  the  minority  of  the 
court,  said:    "We  have  confined  ourselves  to 
the  question  of  power.    It  was  for  Congress 
to    determine   the    question   of  expediency. 
And  Congress  did  determine  It     That  hotty 
did  not  see  fit  to  authorise  trials  hy  nUUtary 
commission  in  Indiana,  hut  hy  the  strongest 
implication  prohihUed  them,**     Mr.   Justice 
Davis  delivering  the  majority  opinion,  said: 
"It  is  not  pretended  that  the   commission 
was  a  court  ordained,  by  Congress.     •     ♦     • 
But  it  is  said  the  Jurisdiction  is  complete  un- 
der the  laws  and  usages  of  war.    ♦    •    ♦ 
They  can  n^ver  be   applied  to  citizens  In 
states  which  have  upheld  the  authority  of 
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the  government,  and  where  the  courts  are 
open  and  their  process  unobstructed."  As 
Indiana  was  not  in  a  state  of  actual  war, 
nor  under  a  military  government  by  procla- 
mation, authorized  by  Congress,  it  is  clear 
that  the  Milligan  Case  is  no  authority  against 
the  exercise  of  executive  power  in  territory 
legally  declared  to  be  in  a  state  of  war. 
In  re  Kemp,  16  Wis.  382,  Is  governed  by  ex- 
actly the  same  principles.  So  is  Ex  parte 
Merry  man,  Fed.  Cas.  No.  9,487.  In  re  Hen-, 
derson,  Fed.  Cas.  No.  6,349,  involves  the  ques- 
tion whether  a  mere  contractor  to  furnish 
supplies  to  the  government  for  the>  use  of 
the  military  service  shall  be  tried  by  court- 
martial.  It  is  not  contended  that  any  of  the 
elements  Justifying  substitution  of  the  mili- 
tary for  civil  government  were  present 
Hence  the  case  has  no  possible  application 
to  the  question  here  under  consideration. 
The  nature  of  the  Egan  Case,  5  Blatchf.  319, 
Fed.  Cas.  No.  4,303,  appears  from  the  state- 
ment found  in  the  syllabus:  "Where  a  per- 
son was  tried  by  a  military  commission,  in 
South  Carolina,  In  November,  1865,  for  a 
murder  committed  in  September,  1865,  and 
was  convicted  and  sentenced  to  imprisonment 
for  life  in  the  penitentiary  at  Albany,  N.  Y., 
hostilities  having  terminated  and  the  rebel 
army  having  surrendered  to  the  authorities 
of  the  United  States  some  seven  months  be- 
fore the  trial,  held,  on  a  habeas  corpus,  that 
the  prisoner  was  entitled  to  be  discharged 
on  the  ground  that  the  conviction  was  illegal, 
for  want  of  Jurisdiction  in  the  tribunal."  In 
the  opinion  of  the  court,  there  was  not,  at 
the  time  of  the  trial  and  conviction,  a  state 
of  war  in  the  community  in  which  it  occur- 
red. Johnson  v.  Jones,  44  111.  143,  92  Am. 
Dec.  159,  as  regards  the  situation  of  the 
prisoner,  was  like  that  of  the  Milligan  Case. 
He  had  been  arrested  and  resided  in  pacific 
territory.  In  Johnson  v.  Duncan,  3  Mart.  O. 
S.  (T^.)  530,  6  Am.  Dec.  576.  the  validity  of 
a  proclamation  of  martial  law  was  denied 
on  the  ground  of  lack  of  authority  in  the 
commanding  officer  to  proclaim  it ;  Congress 
not  having  conferred  it  The  principle  of 
that  case  is  the  same  as  that  of  the  Merry- 
man  Case.  Bla  v.  Smith,  5  Gray  (Mass.)  121, 
66  Am.  Dec.  356,  did  not  arise  in  a  state 
of  war  nor  under  a  proclamation  thereof 
The  mayor  of  a  city  merely  called  upon  the 
volunteer  militia  to  assist  him  in  executing 
the  civil  law.  Whether,  in  case  of  a  rebel- 
lion or  insurrection,  the  Governor  of  a  state 
may  use  the  military  power  for  its  sup- 
pression, and,  in  doing  so,  temporarily  sub- 
stitutes military  law  or  rule  for  the  civil  law, 
is  neither  discussed  nor  adverted  to  in  the 
opinion. 

It  is  true  that,  in  Tucker  on  Constitutions, 
the  exposition  of  this  doctrine  by  the  Su- 
preme Court  of  the  United  States  is  criti- 
cised; but  the  author  admits  the  interpreta- 
tion Is  at  variance  with  his  views.  Speaking 
of  certain  cases  in  which  the  court  announc- 


ed its  conclusion,  at  page  639,  he  says:  "It 
is  therefore  pertinent  to  observe,  in  respect 
to  them,  that  they  overthrew  existing  repub- 
lican forms  of  government  in  every  state  of 
the  Confederacy,  and  that  government  in  Vir- 
ginia which  Congress  and  the  President  had 
recognized  in  the  act  dividing  the  state  of 
Virginia  which  resulted  in  the  admission 
of  West  Virginia  to  the  Union ;  and  the  gov- 
ernment of  Virginia  thus  recognized  was  put 
in  possession  of  power  at  the  city  of /Rich- 
mond after  the  war  as  the  lawful  govern- 
ment of  Virginia.  The  reconstruction  laws 
overthrew  that  government  which  Congress 
itself  had  set  up,  and  substituted  a  military 
government  with  the  Judicial  power  subject 
to  Its  control.  Military  commissions  were  in- 
augurated for  the  trial  of  citizens  in  other 
states,  and  conventions  were  called  under 
regulations  prescribed  for  suffrage  by  Con- 
gress, and  new  Constitutions  were  adopted 
and  new  forms  of  government  established. 
It  is  hardly  a  question  that  these  laws,  which 
overthrew  the  form  of  government  establish- 
ed by  the  state,  and  refused  to  restore  it 
as  the  legitimate  form  of  government,  and 
set  ui^  a  military  despotism  in  its  place,  were 
not  a  guaranty  of  a  republican  form  of 
government  to  the  .states,  but  guaranteed  the 
overthrow  of  all  republican  forms  of  govern- 
ment and  the  adoption  of  a  Constitution 
against  the  will  of  its  people  and  under  the 
dictation  of  military  power."  This  criticism 
necessarily  admits  all  that  Is  claimed  In  this 
opinion  as  to  the  construction  of  the  federal 
Constitution  by  the  Supreme  Court  of  the 
United  States,  namely,  that,  in  belligerent 
territory.  Congress  had  the  power,  in  effect- 
ing a  restoration  of  the  constitutional  guar- 
anties, to  set  up  provisionally  such  a  gov- 
ernment as  in  their  opinion  would  ultimately 
bring  about  that  result  It  is  testimony  to 
the  existence  of  the  law  by  one  who  chal- 
lenges its  soundness. 

Willoughby  on  the  Constitution,  at  sections 
726  and  727,  in  speaking  of  the  use  of  the 
military  under  the  control  and  direction  of 
civil  officers  in  the  enforcement  of  a  civil 
law,  citing  Bla  v.  Smith,  5  Gray  (Mass.)  121, 
66  Am.  Dec.  356,  denies  that  such  use  of  the 
military  forces  constitutes  martial  rule  or 
military  government,  and  in  this  may  be 
correct  At  sections  728,  729,  730,  731,  and 
732,  he  discusses  martial  law  and  military 
government.  Here  he  criticises  the  opinion 
of  Chief  Justice  Taney  in  Luther  v.  Borden, 
and  adopts  the  views  of  Justice  Woodbury 
in  a  dissenting  opinion.  His  criticism  of  the 
majority  opinion  necesarily  admits  conflict 
between  his  personal  view  and  that  of  the 
court.  In  which  case,  of  course,  the  opinion 
of  the  court  prevails  and  must  be  regarded 
as  law.  He  also  finds  fault  ^ith  the  opinion 
of  Mr.  Justice  Holmes  in  the  case  of  Moyer 
V.  Pea  body,  212  U.  S.  78,  29  Sup.  Ct  235,  53 
L».  Ed.  410 ;  but  here  again  the  views  of  the 
court  must  prevail.     Speaking  of  martial 
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law  In  time  of  war,  at  section  732,  he  says: 
"It  has  already  been  learned  tliat  in  war  the 
enemy,  be  he  a  foreign  one,  or  a  rebel  to 
whom  the  status  of  belligerent  has  been  giv- 
en, has  no  legal  rights  which  those  opposed 
to  him  mnst  respect  When  a  dvll  contest 
becomes  a  public  war,  all  persons  living  with- 
in limits  declared  to  be  hostile  become  ipso 
facto  enemies,  and  subject  to  treatment  as 
such.  *  *  *  Upon  the  actual  scene  of 
war,  there  is  no  question  but  that,  for  the 
time  being,  the  military  authorities  are  su- 
preme, and  that  these  may  do  whatever  may 
be  necessary  In  order  that  the  military  op- 
erations which  are  being  pursued  may  suc- 
ceed. Here  martial  law  becomes  indistinguish- 
able from  military  government  ♦  •  • 
The  necessities  being  great  and  extraordi- 
nary, the  executive  and  administrative,  that 
is  to  say,  the  military,  action  that  will  be 
justified  is  correspondingly  extensive."  In 
section  733,  he  deals  with  the  rights  and 
powers  of  the  executive  and  of  citizens  in 
time  of  war,  but  outside  of  the  war  area. 
Here  he  classes  the  MiUigan  Case  as  we  do. 
Under  this  head,  he  says:  "Under  the  stress 
of  military  exigency,  upon  the  actual  theater 
of  war  such  civil  guaranties  as  the  writ  of 
habeas  corpus,  immunity  from  search  and 
seizure,  etc.,  may,  of  course,  be  suspended. 
As  to  this  there  is  no  question.  There  is, 
however,  a  serious  question  whether,  when 
war  exists,  these  rights  may,  by  legislative 
act  or  executive 'proclamatioD,  be  suspended 
in  regions  more  or  less  remote  from  active 
hostilities.  This  question  was  raised  and 
carefully  considered  In  the  famous  MilUsran 
CSase  in  which  the  Supreme  Court  was  called 
upon  to  pass  upon  the  authority  of  a  military 
commission,  during  the  Civil  War,  to  try  and 
sentence,  upon  the  charge  of  conspiracy 
against  the  United  States  government,  one 
Mllligan,  who  was  not  a  resident  of  one  of 
the  rebellious  states,  nor  a  prisoner  of  war, 
nor  ever  in  the  military  or  naval  service  of 
the  United  States,  but  was  at  the  time  of 
his  arrest  a  citizen  of  the  state  of  Indiana 
in  which  state  no  hostile  military  operations 
were  then  being  conducted." 

As  the  government  of  the  United  States 
is  one  of  enumerated  powers,  the  tenth 
amendment  to  the  Constitution,  declaring 
that  "the  powers  not  delegated  to  the  United 
States,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively,  or  to  the 
people,"  it  was  perhaps  more  difficult  to 
find  authority  In  the  President  of  the  United 
States  and  In  the  Congress  thereof  to  sup- 
press a  rebellion  and,  in  the  exercise  thereof 
the  power,  to  establish  military  government 
and  administer  martial  law,  than  it  is  to 
find  the  same  power  in  the  executive  of  a 
state,  to  which  there  is  reserved  all  power 
not  delegated  to  the  national  government  nor 
prohibited  to  the  states.  The  federal  Consti- 
tution makes  the  President  commander  in 
chief  of  the  army  and  navy  and  of  the  mili- 


tia of  the  states,  when  called  Into  service, 
but  he  is  not  authorized  by  express  terms 
to  use  the  army  and  navy  or  militia,  at  his 
own  volition,  to  suppress  an  insurrection  or 
repel  an  invasion.  That  power  is  conferred 
upon  Congress,  but  in  the  most  general 
terms.  Ry  clause  15  of  section  8  of  article  1, 
Congress  is  authorized  "to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections  or  repel  inva- 
sions." By  clause  11  of  the  same  section,  it 
is  authorized  "to  declare  war,  grant  letters 
of  marque  and  reprisal  and  make  rules  for 
captures  on  land  and  water."  In  conferring 
these  powers  upon  Congress,  the  Imposition 
of  restraint  and  limitation  upon  the  exercise 
thereof  was  carefully  avoided,  to  the  end 
that  the  power  might  be  exercised  efficiently. 
It  is  apparent  that,  in  defending  its  life 
against  a  foreign  or  domestic  foe,  the  govern- 
ment must  be  left  much  in  the  situation  of  an 
individual  in  the  exercise  of  the  right  of  .self- 
defense.  On  this  subject  Alexander  Hamil- 
ton said:  "The  circumstances  that  endanger 
the  safety  of  nations  are  Infinite,  and  for 
this  reason  no  constitutional  shackles  can 
'wisely  be  imposed  on  the  power  to  which  the 
care  of  it  is  committed.  ♦  •  ♦  This  Is 
one  of  those  truths  which  to  a  correct  and 
unprejudiced  mind  carries  its  own  evidence 
along  with  it,  and  may  be  obscured,  but  can- 
not be  made  plainer  by  argument  or  reason- 
ing. The  means  ought  to  be  proportioned  to 
the  end,  the  persons  from  whose  agency  the 
attainment  of  any  end  Is  expected  ought  to 
possess  the  means  by  which  it  is  to  be  at- 
tained." Federalist,  No.  23.  Mr.  Madison 
expressed  the  same  idea  in  the  following 
terms:  "It  is  vain  to  impose  constitutional 
barriers  to  the  impulse  of  self-preservation. 
It  is  worse  than  in  vain,  because  it  plants 
in  the  Constitution  itself  necessary  usurpa- 
tions of  power."  Id.  No.  41.  Likewise,  John 
Adams,  speaking  long  after  the  formation  of 
the  XJonstitution,  said :  "All  the  powers  inci- 
dent to  war  are,  by  necessary  implication, 
conferred  upon  the  government  of  the  United 
States.  There  are,  then,  in  the  authority  of 
Congress  and  of  the  executive,  two  classes  of 
powers,  altogether  different  in  their  nature 
and  often  incompatible  with  each  other,  the 
war  power  and  the  peace  power..  The  peace 
power  is  limited  by  regulations  and  restricted 
by  provisions  prescribed  within  the  Constitu- 
tion itself.  The  ivar  power  is  limited  onJff  by 
the  laws  and  usages  of  nations.  This  power 
Is  tremendous;  it  is  strictly  constitutional; 
but  it  breaks  down  every  barrier  so  anxious- 
ly erected  for  the  protection  of  liberty,  of 
property  and  of  life."  Thus,  in  the  spirit  of 
the  framers  of  tbe  Constitution,  the  Supreme 
Court  of  the  United  States  sp<^ke  long  years 
after  those  who  had  formed  it  had  passed 
away.  They  died  before  the  anticipated  ex- 
igency arose,  but,  when  it  came,  the  ad- 
ministrators of  government,  including  the  Ju- 
dicial  branch  thereof,  had  no  difficulty  in 
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finding,  ia  the  Constltntlon,  the  war  power 
in  all  its  might  and  strength,  notwithstand- 
ing the  express  guaranties  of  life,  liberty 
and  property,  trial  by  Jury  and  others,  in- 
sisted upon  now  as  precluding  the  existence 
of  such  implied  power.  It  included  suspen- 
sion and  overthrow  of  the  eivil  power  in  the 
war  zone,  courts  or  no  courts,  ignored  the 
constitutional  guaranties,  subordinated  pri- 
vate right  to  the  exigencies  of  the  occasion. 
Justified  the  arrest  and  imprisonment  of 
citizens  and  substituted  military  commis- 
sions for  constitutional  civil  courts,  with 
power  to  try,  convict  and  punish  citizens  for 
offenses  of  all  kinds. 

Since  the  federal  Constitution  has  not  in- 
hibited military  government  on  the  theater 
of  warfare  in  which  the  military  power  of 
the  federal  government  is  engaged,  such 
government  being,  by  necessary  implication, 
contemplated  and  authorized  by  the  Consti- 
tution itself,  under  such  circumstances,  no 
reason  is  perceived,  nor  has  any  been  ad- 
vanced in  the  argument  of  this  case  or  any 
other,  why  military  government  in  a  state, 
Justifiable  upon  the  same  ground  of  necessity 
and  by  implication  authorized  by  the  state 
Constitution,  should  be  regarded  as  a  viola- 
tion of  the  federal  Constitution.  On  the  con- 
trary, the  federal  Supreme  Court  has  itself, 
on  more  than  one  occasion,  declared  such 
state  action  not  to  be  a  violation  of  the  na- 
tional  Constitution,  nor  of  the  guaranties  of 
due  process  of  law,  trial  by  Jury  and  the 
equal  protection  of  the  laws.  Such  is  the 
effect  of  the  decision  in  Meyer  v.  Peabody, 
212  U.  S.  78,  29  Sup.  Ct.  235,  53  L.  Ed.  410, 
saying:  "Public  danger  warrants  the  sub- 
stitution of  executive  process  for  Judicial 
process."  The  substitution,  referred  to  and 
held  good  in  that  case,  was  by  the  executive 
of  a  state  under  a  state  Constitution.  In 
that  case,  Luther  v.  Borden,  7  How.  1,  12 
Lr.  Ed.  581,  in  whidi  Chief  Justice  Taney 
asserted  the  power  of  a  state  to  declare  war, 
in  the  suppression  of  an  insurrection  and 
for  the  establishment  and  maintenance  of  its 
authority,  was  cited  with  approval.  Holding 
the  prisoner,  not  entitled  to  his  discharge  on 
a  writ  of  habeas  corpus,  the  Supreme  Court 
of  Colorado  said:  "In  reaching  this  conclu- 
sion we  are  not  unmindful  of  the  argument 
that  a  great  power  is  recognized  as  being 
lodged  with  the  chief  executive,  which  might 
be  unlawfully  exercised.  That  such  power 
may  be  abused  is  no  good  reason  why  it 
should  be  denied.  The  question  simply  is. 
Does  it  exist?  If  so,  then  the  Governor  can- 
not be  deprived  of  its  exercise.  The  prime 
idea  of  government  is  that  power  must  be 
lodged  somewhere  for  the  protection  of  the 
commonwealth.  For  this  purpose  laws  are 
enacted  and  the  authority  to  execute  them 
must  exist,  for  they  are  of  no  effect  unless 
they  are  enforced.  Nether  is  power  of  any 
avail  unless  it  is  exercised.  Appeals  to  a 
possible  abuse  of  power  are  often  made  in 
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public  debate.  They  are  addressed  to  popular 
fears  and  prejudices,  and  often  given  weight 
in  the  public  mind  to  which  they  are  not  en- 
titled. Every  government  necessarily  Includes 
a  grant  of  power  lodged  somewhere.  It  would 
be  imbecile  without  it"  In  re  Moyer,  85 
Oolo.  159,  169,  85  Pac.  190,  194  (12  D.  R.  A. 
[N.  S.]  979,.  117  Am.  St  Rep.  189).  This 
declaration  of  power  by  a  state  court  was 
sustained  by  the  Supreme  Court  of  the  Unit- 
ed States.  In  Luther  v.  Borden,  7  How.  1, 12 
L.  Ed.  581,  Chief  Justice  Taney  said:  "And, 
unquestionably,  a  state  may  use  its  military 
I)Ower  to  put  down  an  armed  insurrection  too 
strong  to  be  controlled  by  the  civil  authority. 
The  power  is  essential  to  the  preservation  of 
order  and  free  institutions,  and  is  as  neces- 
sary to  the  states  of  this  Union  as  to  any 
other  government  The  state  itself  must 
determine  what  degree  of  force  the  crisis 
demands."  He  then  said,  in  substance,  that, 
if  the  government  of  Rhode  Island  had  made 
a  declaration  of  martial  law,  there  was  "no 
ground  upon  which"  the  "court  could  ques- 
tion its  authority."  Proceeding,  he  further 
observed:  ''It  was  a  state  of  war,  and  the 
established  government  resorted  to  the  rights 
and  usages  of .  war  to  maintain  itself  and 
to  overcome  the  unlawful  opposition."  This 
proposition  the  court  approved  and  applied 
in  Moyer  v.  Peabody,  cited.  Argument 
against  so  plain  a  declaration  is  necessarily 
fuUle. 

In  the  main,  state  Constitutions  are  fram- 
ed on  the  plan  of  that  of  the  federal  govern- 
ment, and  all  of  them  contain  in  some  form 
the  same  power,  right  of  self-preservation, 
as  that  preserved  by  the  federal  Constitu- 
tion. By  it,  the  power  is  vested  in  Congress 
for  execution  by  the  President  In  most  of 
the  state  Constitutions,  it  is  vested  in  the 
Governor  for  some  reason,  possibly  because 
the  exercise  thereof  in  a  state  is  considered 
a  matter  of  less  consequence  than  by  the  fed- 
eral government,  for  the  reason  that  no 
despotic  or  arbitrary  government  can  be  per- 
manently established  in  any  state,  since  the 
federal  Constitution  guarantees  to  every  state 
a  republican  form  of  government,  and  any  at- 
tempt by  any  governor  to  establish  himself 
as  a  dictator  in  a  state  would  be  promptly 
thwarted  by  the  exercise  of  the  powers  of 
the  federal  government  Hence  there  is  less 
danger  in  intrusting  such  power  to  a  state 
governor  than  there  would  be  in  intrusting 
it  to  a  president  Other  reasons  may  be 
found  in  a  desire  to  avoid  the  expense  in- 
cident to  the  convening  of  the  Legislature 
to  confer,  upon  the  Governor  the  power  to 
suppress  an  Insurrection  or  repel  an  invasion. 
Whatever  the  reason  for  it,  this  difference 
exists,  and  the  power  vested  in  the  Governor 
of  this  state  by  the  terms  of  the  Constitution 
is  the  same,  regarding  the  maintenance  of  a 
state  government,  as  that  vested  in  Congress 
by  the  federal  Constitution,  regarding  the 
maintenance  of  the  national  government    In- 
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deed,  It  iB  yested  by  the  use  the  same  general 
terms.  In  the  Nance  and  Mays  Cases,  we 
said  an  express  grant  of  power  to  nse  the 
military  forces  to  suppress  Insurrection  or 
repel  invasion  was  a  grant  of  power  to  sup- 
press Insurrection  in  the  manner  in  which 
that  has  usually  been  done  in  other  states, 
countries  and  times.  So  sayq  the  federal 
Supreme  Court  of  such  terms  used  in  the 
Constitution  of  Colorado.  In  Moyer  y.  Pea- 
body,  Mr.  Justice  Holmes  said :  "That  means 
that  he  shall  make  the  ordinary  use  of  the 
soldiers  to  that  end." 

Though  harsh  and  obviously  at  variance 
with  the  spirit  of  our  institutions,  under 
normal  conditions,  this  principle  finds  its 
counterpart  in  a  general  principle  of  the  law, 
applicable  to  lesser  matters  than  the  preser- 
vation of  the  government  or  the  maintenance 
of  the  laws  of  a  state.  It  is,  indeed,  unfor- 
tunate that  men's  lives  should  be  sacrificed 
and  inconveniences  and  hardships  imposed, 
in  the  exercise  of  such  power,  upon  non- 
combatants,  but  this  is  not  the  only  instance 
in  which  the  common  law  recognizes  the 
same  principle.  If  a  citizen  is  assailed  by 
another  with  felonious  intent,  he  may  defend 
himself,  to  the  extent  of  taking  the  life  of 
the  assailant,  and  the  act  is  justifiable.  Any 
citizen  is  authorized  by  the  common  law  to 
take  upon  himself,  if  the  occasion  Justifies  it, 
the  vindication  of  the  law  and  take  the  life 
of  another  to  prevent  him  from  committing  a 
felony.  Here  a  private  citizen  is  authorized 
to  exercise  power  the  same  in  character  and 
kind,  to  save  another  individual  or  his  prop- 
erty, as  that  vested  in  the  Governor  of  the 
state.  As  the  law  admittedly  authorizes  any 
citizen,  no  matter  what  his  character  or  sta- 
tion in  life  or  the  degree  of  his  intelligence, 
to  take  life  to  prevent  the  commission  of  a 
felony,  is  it  inconsistent  to  say  the  Governor 
of  a  state,  as  the  chief  conservator  of  the 
peace,  selected  as  such  for  his  superior  wis- 
dom, character  and  intelligence,  may  exercise 
the  same  kind  of  power  for  the  accomplish- 
ment of  a  higher  pXirpose?  Officers  of  the 
law,  such  as  constables  and  sheri£Fs,  in  the 
execution  of  process  for  arrest  and  imprison- 
ment, may  oppose  resistance,  using  such 
force  as  is  necessary,  even  to  the  taking  of 
life.  Whar.  Crim.  L.  (11th  Ed.)  f  528,  p.  718 ; 
Murphy  on  SheriflTs,  f  f  1160  and  1129 ;  Mc- 
Clain  on  Crim.  L.  |  296.  So,  in  pursuing  a 
felon  or  preventing  an  escape,  an  officer  may 
kill  if  necessary.  Whar.  Crim.  L.  §|  532,  533. 
If  officers  of  the  law,  when  engaged  in  the 
preservation  of  the  peace,  find  It  necessary 
to  take  life,  such  homicide  is  Justifiabla  Id. 
I  534.  In  all  these  instances,  citizens  are 
deprived  of  life  without  a  trial  by  jury,  not 
withstanding  the  constitutional  inhibition  of 
deprivation  of  life  without  a  trial  by  jury. 
Likewise  there  are  many  instances  in  which 
a  man  may  be  deprived  of  his  property 
without  a  jury  trial,  notwithstanding  a  sim- 
ilar constitutional  inhibition.    Property  of  a 


citizen  may  be  taken  out  of  his  possession  by 
the  drastic  remedy  of  attachment  Though 
he  may  have  a  trial  by  jury  as  to  the  ex- 
istence of  the  debt  for  which  the  attachment 
is  issued,  and  as  to  the  existence  of  the 
grounds  thereof,  the  property  is  first  taken 
out  of  his  possession.  He  is  deprived  of  the 
use  of  it  and  this  amounts  to  a  deprivation  of 
property,  without  a  trial  by  jury.  So  there 
are  numerous  instances  in  which  jurisdiction 
of  causes  involving  title  to  property  is  vest- 
ed in  the  courts  of  equity,  not  bound  to  give 
a  trial  by  jury  at  alL  Throughout  all  this 
broad  country  men  are  arrested  and  commit- 
ted to  prison  by  justices,  police  magistrates 
and  other  authorities,  daily  and  by  thou- 
sands, on  accusations  of  all  sorts  of  offenses, 
and  thus  in  a  sense  deprived  of  their  liber- 
ties, without  the  intervention  of  juries,  not- 
withstanding the  constitutional  inhibition  of 
deprivation  of  liberty  without  a  trial  by 
jury.  There  is  no  exception  of  these  cases 
from  the  letter  of  the  guaranty  in  terms  or 
by  name,  yet  everybody  recognizes  it  These 
illustrations  show  conclusively  that  the  con- 
stitutional guaranties  are  to  be  read  and  ap- 
plied in  the  light  of  their  purpose,  which 
falls  far  short  of  the  letter.  They  prove  be- 
yond question  that  there  are  exceptions  from 
the  strict  letter  of  those  guaranties.  As 
these  undoubtedly  exist,  may  not  others  also? 
Their  existence  absolutely  and  emphatically 
condemns  the  theory  of  strict  adherence  to 
the  letter  of  these  constitutional  provisions. 
As  a  citizen  may  take  into  his  own  hands 
the  whole  power  of  the  law,  as  its  champion 
and  defender,  and  take  life,  to  prevent  the 
consummation  of  a  single  threatened  felony, 
as  well  as  to  save  his  own,  or  merely  to 
prevent  great  bodily  harm,  as  a  matter  of 
self-defense,  and  a  petty  officer,  in  effecting 
an  arrest  or  pursuing  a  felon,  may  take  life, 
all  single  Instances  and  matters  of  compara- 
tively small  moment,  notwithstanding  the  lit- 
eral guaranties  of  the  Constitution  from 
which  they  are  not  expressly  excepted,  does 
not  the  assertion  of  power  in  the  executive 
of  a  state,  its  chief  conservator  of  the  peace, 
to  use  military  power  as  a  substitute  for  the 
dvll  power,  when  the  whole  fabric  of  govern- 
ment of  the  state  is  endangered,  the  laws 
trampled  under  foot,  all  the  constitutional 
guaranties  violated  and  set  aside^  the  lives 
and  property  of  thousands  in  jeopardy,  and 
the  dvll  authorities  wholly  xmable  to  cope 
with  or  resist  the  assault,  stand  upon  the  same 
principle  of  necessity?  The  Constitution  does 
not  set  it  all  out  in  detail,  but  it  uses  terms 
broad  enough  to  Include  it,  unless  restrained 
by  the  clauses  relied  upon  as  imposing  such 
restraint  Neither  does  the  Constitution  pre- 
serve in  terms  the  right  of  self-defense  or  the 
right  to  kill  in  prevention  of  felonies  or  ar- 
rest of  a  felon  or  prevention  of  his  escape, 
but  it  uses  terms  broad  enough  to  include 
these  rights.  In  both  cases,  the  applica- 
tion of  the  settled  rules  of  construction  msjce 
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the  general  terms  so  used  Include  the  means  i 
necessary  to  the  accomplishment  of  the  or- 
ganic purpose,  in  restraint  of  the  letter  of 
other  classes  having  different  purposes.  This 
construction  vests  tremendous  power  in  the 
Governor,  and  its  exercise  may  produce 
frightful  consequences ;  but,  as  in  the  other 
cases  mentioned,  it  is  the  necessary  means 
of  prevention  of  still  worse  results.  Thus 
government  is  not  perfect  It  cannot  be  in 
the  nature  of  things. 

The  clause  inhibiting  suspension  of  the 
writ  of  habeas  corpus  is  relied  upon  as  an 
element  differentiating  our  Constitution  from 
that  of  the  federal  government  and  those  of 
some  other  states.  With  this  phase  of  the 
case,  we  dealt  at  some  length  in  the  opinion 
in  the  Nance  and  Mays  Cases.  In  addition 
to  what  was  said  there,  we  observe  that  the 
guaranty  of  the  privilege  of  the  writ  of 
habeas  corpus  adds  nothing  to  the  guaran- 
ties of  due  process  of  law,  trial  by  Jury,  cog- 
nizance of  causes  by  civil  courts  and  su- 
premacy of  the  civil  over  the  military  power. 
This  writ  does  not  confer  rights.  It  only 
vindicates  such  rights  as  are  given  by  law. 
It  is  a  remedy,  not  a  law  creating  or  declar- 
ing rights.  The  courts  are  always  open  to 
applications  for  the  writ  and  always  grant 
it  upon  proper  application,  but  it  does  not 
follow  that  every  one  who  applies  for  it,  or 
makes  the  necessary  affidavit,  is  entitled  to 
be  discharged.  It  may  be  the  duty  of  the 
Governor  and  every  military  officer  of  the 
state  to  recognize  the  writ  and  make  return 
thereto,  but  that  is  not  conclusive  of  the 
question  whether  the  applicant  shall  be  dis- 
charged or  accorded  such  other  relief  as  he 
claims.  If  on  the  return  it  appears  that, 
under  some  power  vested  by  the  Constitution 
or  a  statute,  the  Governor  or  such  other  offi- 
cer as  has  the  applicant  under  arrest  or 
Imprisoned  has  power  and  authority  to  de- 
tain or  imprison  him,  he  cannot  be  dis- 
charged. In  seeking  the  vindication  of  con- 
stitutional rights  on  a  writ  of  habeas  cor- 
pus, the  applicant  is  bound  by  such  power 
and  authority  as  are  vested  in  the  person 
by  whom  he  Is  detained.  He  cannot  be  dis- 
charged unless  illegally  restrained  of  his  lib- 
erty, and  he  is  not  so  restrained  if  the  law 
authorizes  or  justifies  his  detention,  whether 
the  officer  be  a  constable,  a  police  officer,  the 
military  forces  or  the  Governor  of  the  state. 
In  other  words,  the  writ  adds  nothing  what- 
ever to  the  guaranties  or  rights  vested  by 
law,  nor  does  the  guaranty  of  the  privilege 
thereof  in  any  way  cut  down  or  limit  the 
rights  and  powers  vested  in  officers  by  law, 
constitutional  or  statutory,  either  in  express 
terms  or  by  implication. 

But  it  is  said  there  can  be  no  war  in  a 
state.  It  suffices  to  say,  in  response  to  this, 
that  Luther  v.  Borden  and  Moyer  v.  Peabody 
expressly  decide  that  the  Constitution  of 
the  United  States  does  not  inhibit  the  decla- 
ration by  a  state  of  a  state  of  war  within  its 


own  borders  by  proper  authority.  State 
courts  other  than  this  have  asserted  the  same 
proposition.  In  re  Moyer,  35  Colo.  159,  85 
Pac.  190,  12  L.  R.  A.  (N.  S.)  979,  117  Am. 
St.  Rep.  189;  Commonwealth  v.  Shortall,  206 
Pa.  165,  55  Ati.  952,  65  U  R.  A.  193,  98  Am. 
St  Rep.  759.  In  the  latter  case,  the  court 
said:  ''The  effect  of  martial  law  is  to  put  in- 
to operation  the  powers  and  methods  vested 
in  the  commanding  officer  by  military  law. 
So  far  as  his  powers  for  the  preservation  of 
order  and  security  of  life  and  property  are. 
concerned  there  is  no  limit  but  the  necessi- 
ties and  exigency  of  the  situation.  And  in 
this  respect  there  is  no  difference  between 
a  public  war  and  domestic  insurrection. 
What  has  been  called  the  paramount  law  of 
self-defense,  common  to  all  countries,  has 
established  the  rule  that  whatever  force  is 
necessary  is  also  valid."  Ex  parte  Moore,  64 
N.  C.  802,  also  declares  a  governor  of  a  state 
may  proclaim  a  state  of  war  and  recognize 
the  status  of  belligerency.  The  opinion  in 
that  case  is  consistent  with  those  of  the 
Supreme  Court  of  the  United  States  except 
in  one  respect  The  court  fell  into  the  fal- 
lacy above  noted,  respecting  the  clause  for- 
bidding suspension  of  the  privilege  of  the 
writ  of  habeas  corpus  and  said  it  denied 
power  in  the  Governor  to  detain  prisoners, 
and  required  him  to  turn  them  over  imme- 
diately to  the  civil  authorities  for  trial. 
Plainly  there  is  nothing  in  the  law  securing 
the  privilege  of  the  writ  of  habeas  corpus 
that  confers  any  such  right  It  must  be 
found,  if  at  all,  in  some  other  provision  or 
principle. 

As  to  what  constitutes  an  insurrection  or 
state  of  war  or  rebellion,  the  authorities  are 
fairly  clear.  In  Pennsylvania  and  Colorado 
the  occasions  of  the  declaration,  adverted  to 
in  Commonwealth  v.  Shortall  and  Moyer  v. 
Peabody,  were  very  similar  to  the  one  call- 
ing for  the  proclamation  here  involved.  A 
similar  situation,  growing  out  of  a  different 
cause,  was  the  basis  of  the  proclamation  in 
North  Carolina.  These  authorities  show  that 
it  need  not  take  the  form  of  an  attempt  to 
set  up  a  new  government  by  name.  **The 
rule  of  the  common  law  is  that,  when  the 
regular  course  of  justice  is  interrupted  by 
revolt  rebellion,  or  insurrection,  so  that  the 
courts  of  justice  cannot  be  kept  open,  civil 
war  exists,  and  the  hostilities  may  be  prose- 
cuted on  the  same  footing  as  if  those  oppos- 
ing the  government  were  foreign  enemies  in- 
vading the  land.  The  converse  is  also  regu- 
larly true;  so  that,  when  the  courts  of  a 
government  are  open,  it  is  ordinarily  a  time 
of  peace.  But  though  the  courts  be  open,  if 
they  are  so  obstructed  and  overawed  that  the 
laws  cannot  be  peaceably  enforced,  there 
might,  perhaps,  be  cases  in  which  this  con- 
verse application  of  the  rule  would  not  be 
admitted."  The  ParkhiU,  Fed.  Cas.  No.  10,- 
755a.  "A  state  of  actual  war  may  exist 
without  any  formal  declaration  of  it  by  el- 
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ther  party ;  and  thla  Is  tnie  of  both  a  cMl 
and  foreign  war.  A  civil  war  exists  and  may 
be  prosecuted  on  the  same  footing  as  if  those 
opposing  the  government  were  foreign  In- 
vaders, whenever  the  regular  coarse  of  Jus- 
tice is  Interrupted  by  revolt,  rebellion,  or  In- 
surrection, so  that  the  courts  cannot  be  kept 
open."  These  definitions  are  given  in  prize 
cases,  and  the  political  status  ascertained  and 
determined  as  the  basis  of  settlement  of  prop- 
erty and  commercial  rights.  They  are  not 
,  conclusive  as  to  the  state  of  affairs,  when 
viewed  from  other  standpoints.  The  ques- 
tion we  have  here  is  an  entirely  different 
one — ^insurrection  or  rebellion  in  the  sense  of 
Justification  of  a  declaration  of  a  state  of 
war  by  competent  authority.  War  is  not 
necessarily  a  rising  of  the  people  in  an  arm- 
ed effort  to  establish  a  rival  government  As 
to  what  constitutes  a  levying  of  war,  under 
a  statute  against  treason,  a  very  similar  one 
to  the  question  we  have  here.  Sir  Matthew 
Hale  says  (Pleas  of  the  Grown,  vol.  1,  p.  149): 
"What  shall  be  said  a  levying  of  war  is  part- 
ly a  question  of  fact,  for  It  is  not  every  un- 
lawful or  riotous  assembly  of  many  persons 
to  do  an  unlawful  act,  though  de  fkcto  they 
commit  the  act  they  Intend,  that  makes  a 
levying  of  war,  for  then  eyery  riot  would  be 
treason,  and  all  the  acts  against  riotous  and 
unlawful  assemblies,  as  13  H.  4,  cap.  7,  2 
H.,  cap.  8,  8  H.,  cap.  14,  and  many  more  had 
been  vain  and  needless ;  but  it  must  be  such 
an  assembly  as  carries  with  it  spedem  belli, 
as  if  they  ride  or  march  vexillis  expUcatis, 
or  If  they  be  formed  into  companies,  or  fur- 
nished with  military  officers,  or  if  they  are 
armed  with  military  weapons,  as  swords, 
guns,  bills,  halberds,  pikes,  and  are  so  cir- 
cumstanced that  It  may  be  reasonably  con- 
cluded they  are  in  a  posture  of  war,  which 
circumstances  are  so  various  that  it  is  hard 
to  define  them  all  particularly."  On  page  152 
he  says  the  levying  of  war  against  the  king 
is  of  two  kinds,  express  and  interpretative. 
Of  the  latter  he  said:  "Constructive  or  In- 
terpretative levying  of  war  is  not  so  much 
against  the  king's  person,  as  against  his 
government:  If  men  assemble  together  more 
guerrlno  to  kill  one  of  his  majesty's  privy- 
council,  this  hath  been  ruled  to  be  levying  of 
war  against  the  king.  p.  16  Gar.  1,  Gro.  583. 
Bensted's  Case  before  dted,  and  accordingly 
was  the  resolution  of  the  House  of  Lords.  17 
R.  2.  Talbot's  Case  above-mentioned.  So  in 
the  case  mentioned  by  my  lord  Coke  in  the 
time  of  H.  8,  Go.  P.  O.  p.  10  levying  war 
against  the  statute  of  labourers  and  to  In- 
hance  servants'  wages  was  a  levying  of  war 
against  the  king;  and  although  levying  of 
war  to  demolish  some  particular  Indosures 
is  not  a  levying  of  war  against  the  king,  Co. 
P.  C^  p.  9,  yet  If  It  be  to  alter  religion  es- 
tablished by  law,  or  to  go  from  town  to  town 
generally  to  cast  down  Indosures,  or  to  de- 
liver generally  out  of  prison  persons  law- 
'^7  imprisoned,  this  hath  been  held  to  be 


levying  of  war  against  the  king  within  this 
act,  and  the  conspiring  to  levy  war  for  those 
purposes  treason  within  that  clause  of  the 
act  of  13  Eliz.  cap.  1,  as  was  received  In 
Barton's  Case  and  Grant's  Case  above  men- 
tioned; and  the  like  resolution  was  in  the 
case  of  the  apprentices  that  assembled  more 
guerrlno  to  pull  down  bawdyhouses."  That 
the  condition  of  the  courts  is  not  the  sole 
criterion  seems  to  be  very  well  settled,  when 
the  question  is  Justification  of  a  declaration 
of  war.  In  Elphlnstone  v.  Bedreechund,  1 
Ejiapp,  316,  the  statement  of  the  case  shows 
some  of  the  dvll  courts  were  open  when  the 
transaction  out  of  which  the  case  grew  oc- 
curred. The  syllabus  says:  ''The  drcum- 
stances  that  at  the  time  of  the  sdzure  the 
dty  where  it  was  made  had  been  for  some 
months  previously  in  the  undisturbed  pos- 
session of  the  provisional  government,  and 
that  courts  of  Justice  under  the  authority  of 
that  government  were  sitting  in  It  for  the 
administration  of  Justice,  do  not  alter  the 
character  of  the  transaction."  In  Marais  v. 
General  Officer,  decided  in  1902,  the  English 
Privy  Council,  presided  over  by  the  Lord 
Chancellor  of  Ehigland,  reasserted  this  doc- 
trine, saying:  *The  fact  that  for  some  pur- 
poses some  tribunals  have  been  permitted  to 
pursue  their  ordinary  course  in  a  district  in 
which  martial  law  has  been  proclaimed  Is 
not  conduslve  that  war  Is  not  raging." 
Though  dvll  courts  are  open,  as  was  shown 
in  that  case,  their  Jurisdiction  is  denied, 
when  it  essays  to  Interfere  with  executive 
action.  On  this  point  the  Lord  Chancellor 
said:  "The  truth  is  that  no  doubt  has  ever 
existed  that  where  war  actually  prevails  the 
ordinary  courts  have  no  Jurisdiction  over  the 
action  of  the  military  authorities."  Speak- 
ing of  this  decision  in  an  article  reproduced 
in  18  Law  Quarterly  Review,  1902,  Sir  Fred- 
erick Pollock,  an  eminent  English  authority, 
said:  *'The  Judgment  involves  the  further 
position  that  ndther  an  application  for  sum- 
mary release  from  extraordinary  arrest  nor 
an  action  for  anything  done  as  an  extraor- 
dinary act  of  necessity  will  be  entertained 
by  the  ordinary  courts  during  the  continu- 
ance of  a  state  of  war  in  the  Jurisdiction, 
when  the  court  is  satisfied  that  a  responsible 
officer  acting  In  good  faith  is  prepared  to 
Justify  the  act  complained  ol  I  do  not  know 
that  this  .is  seriously  objected  to.**  In  the 
following  terms  he  goes  beyond  the  doctrine 
of  the  MiUigan  and  Marais  Cases  and  the 
position  taken  here:  "There  may  be  a  state 
of  war  at  any  place  where  aid  and  comfort 
can  be  effectually  given  to  the  enemy,  hav- 
ing regard  to  the  modern  conditions  af  war- 
fare and  means  of  communication."  The 
declaration  in  Moyer  v.  Peabody,  dted,  aver- 
red that  the  courts  of  Colorado  were  open 
and  could  have  tried  the  petitioner  at  the 
time  of  his  deteation  by  the  Governor,  and 
the  United  States  Supreme  Court  held  the 
circumstances  insuffident  to  make  a  good 
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declaration  against  the  Qoyernor  for  false 
imprisonment.  In  Dow  v.  Johnson,  100  U. 
S.  158,  25  Ix  Ed.  682,  there  was  Inyolved  the 
Judgment  of  a  dvil  court,  open  and  running 
in  New  Orleans,  by  virtue  of  the  permission 
of  the  military  commander.  Nevertheless 
Its  judgment  was  declared  void  by  the  Unit- 
ed States  Supreme  Court  for  want  of  Juris- 
diction. Of  the  dvil  courts,  Mr.  Justice 
Fields  said  in  that  case:  'They  are  con- 
sidered as  continuing,  unless  suspended  or 
superseded  by  the  occupying  belligerents." 
This  necessarily  implies  power  to  suspend 
th^m  or  supersede  them.  Hence  it  follows 
that,  although  for  some  purpose  they  are 
open  and  in  some  respects  their  service  ef- 
ficient, they  are  clearly  not  inconsistest  with 
martial  rule  or  a  declaration  of  war.  In 
Moyer  v.  Peabody,  cited,  the  court  said:  Pub- 
lic danger  warrants  the  substitution  of  execu- 
tive process  for  judicial  process.  •  •  • 
As  no  one  would  deny  that  there  was  im- 
munity for  ordering  a  company  to  fire  upon 
a  mob  in  insurrection,  and  that  a  state  law 
authorizing  the  Governor  to  deprive  citizens 
of  life  under  such  circumstances  was  consis- 
tent with  the  fourteenth  amendment,  we  are 
of  opinion  that  the  same  is  true  of  a  law  au- 
thorizing by  implication  what  was  done  in 
this  casa"  ''Martial  law  is  the  temporary 
government  and  control  by  military  authority 
of  territory  in  which,  by  reason  of  war  or 
public  danger,  the  dvlI  government  is  inade- 
quate to  the  preservation  of  order  and  the 
enforcement  of  law."  40  Oyc.  387.  What  is 
inadequacy  of  the  civil  x>ower,  exercised  by 
courts?  Does  It  sufilce  for  the  puri>oses  of 
government  that  the  courts  may  fairly  try 
civil  cases,  or  some  classes  of  criminal  cases, 
while  the  guns  of  civil  confiict  roar  almost 
within  their  hearing,  and  blood  flows  and 
lives  are  in  process  of  extinguishment,  and 
those  engaged  in  it  cannot  be,  or,  at  least, 
are  not,  restrained  by  the  ordinary  criminal 
processes?  Is  thi^  adequate  government  by 
the  civil  power?  Under  such  circumstances, 
are  not  some  of  the  guaranties  of  the  Oon- 
stitutlon,  which  all  officers  are  sworn  to  en- 
force, set  aside  in  point  of  fact  as  effectually 
as  if  the  courts  were  not  sitting  at  all  and 
could  not  sit?  Must  the  executive  arm  re- 
main at  rest,  because  all  guaranties  are  not 
so  set  aside  as  to  all  people  or  in  all  places? 
Reason  and  authority  answer  in  the  negative 
If  insurgents  or  rebels  must  be  turned  over 
to  the  dvil  authorities  as  fast  as  seized,  when 
the  courts  cannot  or  will  not  try  them, 
though  sitting  and  performing  other  func- 
tions, the  courts  become,  by  reason  of  their 
existence,  agencies  or  instrumentalities  of 
resistance  of  the  exercise  of  necessary  execu- 
tive power.  Under  the  rights  of  continuance 
and  bail,  given  by  the  dvil  law,  or  Indulged 
by  courts  affected  with  sympathy,  timidity, 
or  fear,  those  arrested  can  be  released  to  re- 
engage in  the  conflict,  and  the  courts  them- 
selves become  passive  or  active,  though  In- 


ddental,  factors  in  the  maintenance  of  ford- 
ble  resistance  of  law  and  order.  Thus  the 
construction  insisted  upon  runs  to  a  palpable 
absurdity,  as  well  as  contravention  of  prin- 
dples  of  sound  public  policy.  A  process  of 
analysis  leading  to  such  results  is  condemned 
by  rules  of  Interpretation  and  construction 
recognized  everywhere.  Hasson  v.  Chester, 
67  W.  Va.  278,  ©7  S.  B.  781;  In  re  Moyer, 
35  Colo.  159,  85  Pac.  190,  12  L^  R.  A.  (N.  S.) 
979,  117  Am.  St  Rep.  189. 

On  this  question  authority  is  meager,  for 
the  obvious  reason  that  it  is  a  political  one, 
not  subject  to  Judicial  review;  the  courts 
everywhere  holding  a  declaration  of  a  state 
of  war  by  competent  authority  to  be  condu- 
slve  of  the  fact.  Hence  the  reported  cases 
show  ho  instance  of  court  interference  with 
executive  action  as  to  that  question. 

Whether  there  was  Justification  for  the  dee> 
laration  of  a  state  of  war  in  this  instance  is 
not  an  open  question.  By  aU  authority  the 
declaration  of  a  state  of  insurgency  or  war 
by  competent  authority  is  conclusive  upon 
the  court  Luther  v.  Borden,  dted;  Moyer 
V.  Peabody,  cited ;  In  re  Moyer,  35  Colo.  159, 
85  Pac.  190,  12  I*  R.  A.  (N.  S.)  979,  117  Am. 
St  Rep.  189.  If,  however,  it  were  an  open 
question,  we  would  be  unable  to  say.  In  view 
of  the  circumstances  detailed  in  the  returns, 
there  was  not  sufficient  ground  for  the  dec- 
laration. In  the  territory  covered  by  the 
proclamation,  armed  forces  have  been  con- 
tending with  one  another  for  nearly  a  year. 
Many  persons  have  lost  their  lives  and  prop- 
erty has  been  destroyed,  railroad  trains  have 
been  interfered  with,  execution  of  the  law 
by  the  dvil  officers  has  been  resisted  and  pre- 
vented by  force  of  arms,  and  much  worse  re- 
sults have  been  threatened.  Though  the 
courts  of  Kanawha  county  have  been  sitting 
outside  of  the  district,  nobody  has  been 
brought  to  trial,  arrested,  or  indicted  for  any 
of  these  offenses.  If  the  courts  could  have 
acted,  they  have  not  done  so.  What  efforts 
have  been  made  to  enforce  the  law  and  pun- 
ish offenders  are  not  fully  dlsdosed,  but  the 
fact  is  nothing  has  been  done.  Why  this 
state  of  affairs  has  been  permitted  to  exist 
by  those  who  ought  to  have  suppressed  it,  it 
it  was  within  their  power  to  do  so,  is  rather 
a  collateral  question.  The  Interest  of  the 
state  and  of  the  general  public  imperiously 
demand  termination  of  it,  no  matter  what 
the  cause. 

[7]  The  declaration  of  a  state  of  war  was 
in  law  and  fact  a  recognition  or  establish- 
ment of  belligerency  and  made  the  inhabi- 
tants of  the  military  district  technically  ene- 
mies of  the  state,  even  though  another  exec- 
utive might  not  have  regarded  the  facts  suf- 
fident  to  warrant  the  action.  Brrors  in  ded- 
sion  do  not  destroy  or  establish  lack  of  Juris-, 
diction.  This  is  a  prlndple  universally  recog- 
nized. 

Though  Moyer  v.  Peabody,  dted,  Luther  v. 
Borden,  cited,  and  Commonwealth  v.  Shortall. 
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dted,  do  not  assert  power  or  authority  In  the 
execntlTe  of  a  state,  under  an  executiye  dec- 
laration of  military  government  in  a  por- 
tion thereof,  to  try  dtizens  by  a  military 
commission,  the  general  principles  asserted 
by  all  of  these  decisions  fairly  include  it 
In  no  way  do  they  distinguish  the  exercise 
of  this  power  in  a  state  from  that  of  similar 
power  in  the  federal  government,  executed 
by  the  President  under  authority  conferred 
by  Congress.  In  the  Shortall  Case  the  court 
said:  **What  has  been  cabled  the  paramount 
law  of  self-defense,  common  to  all  countries, 
has  established  the  rule  that  whatever  force 
is  necessary  is  also  lawful.  While  the  mili- 
tary are  in  active  service  in  the  suppression 
of  disorder  and  violence,  their  rights  and 
obligations  as  soldiers  must  be  Judged  by 
the  standard  of  actual  war."  In  Luther  v. 
Borden  the  court  said :  "And,  unquestionably, 
a  state  may  use  its  military  powers  to  put 
down  an  armed  insurrection  too  strong  to  be 
controlled  by  the  civil  authorities.  The  power 
is  essential  to  the  preservation  of  order  and 
free  institutions,  and  is  as  necessary  to  the 
states  of  this  Union  as  to  any  other  govern- 
ment" That  case  denies  the  right  of  a  state 
to  set  up  a  permanent  military  government, 
but  it*admits  the  right  of  a  state  to  exercise 
military  power  for  self-preservation  on  exact- 
ly the  same  principle  as  that  on  which  the 
same  power  has  been  shown  to  exist  in  the 
national  government  Only  one  of  the  cases, 
Moyer  v.  Peabody,  involves  right  of  detention 
of  a  citizen  under  arrest  and  denial  of  his 
claim  of  right  to  immediate  surrender  for 
trial  by  the  civil  courts,  and  the  Supreme 
Court  of  the  United  States  Justified  his  deten- 
tion upon  the  same  principles  upon  which 
military  government  and  administration  of 
martial  law,  as  applied  to  citizens,  is  Justi- 
fied in  the  national  government  All  of  these 
cases  assert  the  principle,  and  none  of  them 
qualify  or  limit  it  Hence  none  of  them  is 
authority  against  power  in  the  executive  of 
a  state,  in  the  suppression  of  an  insurrection 
or  rebellion,  to  cause  persons  to  be  tried  by  a 
military  commission  for  offenses  committed 
within  the  territory  declared  to  be  in  a  state 
of  war,  and  we  have  found  no  authority  of 
that  kind,  except  the  Moore  Case  in  64  N. 
C.  802,  in  which  the  court,  after  having  decid- 
ed that  the  Governor  was  bound  to  make  im- 
mediate surrender  of  prisoners  to  the  civil 
tribunals,  admitted  its  inability  to  enforce  the 
declaration  and  denied  that  its  writs  had 
any  virtue  or  effect  inside  the  military  dis- 
trict 

[2,  S]  As  a  result  of  these  principles,  views, 
and  conclusions  we  have  two  areas  or  sec- 
tions in  the  state,  by  virtue  of  a  declaration 
of  a  state  of  war  in  the  district,  in  which 
the  powers  of  government  and  the  rights  of 
citizens  differ  most  radically.  The  tremen- 
dous power  of  the  Governor  in  the  military 
district  does  not  extend  beyond  the  limits 
thereol    Nevertheless  he  is  the  Governor  of 


the  peaceable  territory  of  the  state,  and  ha^ 
such  powers  as  are  normally  vested  in  bim 
by  the  Constitution  and  the  laws,  and  any 
additional  authority  the  Legislatore  may 
have  conferred  upon  him  in  pacific  territory 
in  the  event  of  such  exigencies,  not  violative 
of  constitutional  provisions.  In  the  language 
of  John  Adams,  the  state  has  a  peace  power 
and  a  war  power,  both  of  which  are  now  ac- 
tive. We  construe  the  returns  of  the  re- 
spondents as  asserting,  for  the  purposes  of 
this  case,  the  power  of  detention  of  the  peti- 
tioners, not  a  right  to  try  them  by  a  mili- 
tary commission.  Having  shown  the  exis- 
tence of  a  state  of  war  in  the  area  covered 
by  the  Governor's  proclamation,  and  the 
steps  taken  to  suppress  the  insurrection  and 
lawlessness  in  that  territory,  the  returns  say 
the  petitioners  have  been  largely  instru- 
mental in  causing  and  encouraging  the  law- 
lessness, riot,  and  insurrection,  and  that  their 
detention  is,  in  the  Judgment  of  the  execu- 
tive, necessary  in  order  to  effectually  sup- 
press the  same.  This  sufficiently  charges 
them  with  having  willfully  given  aid,  support, 
and  information  to  the  Insurgents,  the  enemy, 
in  a  time  of  war,  insurrection,  and  pub- 
lic danger,  and  section  6  of  chapter  14  of  the 
Code  confers  upon  the  Governor  power  to  ap- 
prehend and  imprison  all  such  persons.  Such 
acts  may  be  done  either  inside  or  outside  of 
the  military  district  Nothing  in  the  terms 
of  the  statute  limits  the  exercise  of  this  exec- 
utive power  of  apprehension  anl  imprison- 
ment to  persons  within  the  military  district 
and  it  is  obvious  that  persons  outside  of 
such  district  may  do  as  much  or  more  than 
persons  inside  of  it  to  defeat  executive  ac- 
tion, looking  to  the  suppression  of  the  in- 
surrection or  rebellion.  Hence  there  is  no 
reason  for  such  a  limitation.  On  the  contrary, 
there  is  good  reason  against  it;  wherefore 
we  must  say  the  Legislature  intended  no 
such  a  limitation,  and  the  statute  contem- 
plates such  arrests  and  imprisonment  of  per- 
sons committing  these  acts  outside  of  the 
military  district 

[4]  We  have  Just  seen  that  this  power  of 
detention,  as  exercised  by  the  Governor  of 
the  state  of  Colorado,  was  sustained  by  the 
Supreme  Court  of  the  United  States  in 
Moyer  v.  Peabody.  Moreover,  we  see  no 
reason  for  saying  it  violates,  in  any  respect 
any  of  the  constitutional  guaranties.  It  is 
statutory  authority  in  the  Governor,  and  if 
not  in  violation  of  the  Constitution  it 
amounts  to  due  process  of  law,  within  the 
meaning  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  Statea  It 
contemplates  imprisonment  without  a  trial 
by  Jury,  but  not  by  Judgment  of  conviction  of 
a  crime.  The  exercise  of  this  power  involves 
no  change  of  status  from  citizens  to  con- 
victs. It  is  therefore  not  a  deprivation  of 
liberty  without  a  trial  by  Jury,  within  the 
meaning  of  the  constitutional  guaranties. 
Such  apprehension  and  imprisonment  are  the 
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same  In  principle  as  those  of  persons  ac- 
cused of  crime.  On  all  sorts  of  charges,  from 
assault  and  battery  to  first-degree  murder, 
citizens  are  dally  arrested  and  imprisoned  to 
await  examination,  indictment,  and  trial. 
There  may  be  imprisonment,  without  a  jury 
trial,  for  contempt  of  court  State  y.  Gibson, 
33  W.  Va.  97, 10  S.  E.  58 ;  Gooley,  Cons.  Um. 
453.  Persons  offending  against  city  by-laws 
may  be  imprisoned,  without  a  trial  by  Jury, 
if  the  offense  is  not  made  a  crime.  McGear  v. 
Woodruff,  33  N.  J.  Law,  213.  It  was  not  the 
purpose  of  the  framers  of  the  Constitution 
to  interfere  with  the  course  of  the  common 
law  by  the  incorporation  of  this  guaranty,  and 
by  that  law  persons  guilty  of  petty  offenses 
and  contempt  of  court  and  accused  of  crime 
could  always  be  imprisoned  without  a  jury 
trial.  McGear  y.  Woodruff,  cited;  In  re 
Rolfs,  30  Kan.  758,  1  Pac  523. 

[S]  As  this  statute  is  a  law,  conferring 
power  upon  the  GoYernor,  action  under 
which  constitutes  due  process  of  law,  pro- 
Ylded  the  statute  itself  is  constitutional,  a 
question  about  which  we  haYe  no  doubt,  and 
as  the  returns  show  the  existence  of  a  state 
of  war,  an  insurrection,  and  certainly  a 
time  of  public  danger,  each  of  which  seems 
to  haYe  been  made  a  condition  precedent  to 
the  exercise  of  the  power,  the  detention  of 
chese  petitioners,  although  arrested  outside 
of  the  military  district,  is,  in  our  opinion, 
entirely  Yalid  and  legal. 

Hence  discharges  were  refused,  and  they 
were  remanded  to  the  custody  of  the  military 
authorities  actiug  under  the  control  and  di- 
rection of  the  GoYcmor. 

ROBINSON,  J.  (dissenting).  May  citizens 
accused  of  dYil  offenses  be  tried,  sentenced, 
and  imprisoned  or  executed,  by  military  com- 
missions at  the  will  of  the  GrOYcmor  of  this 
State,  notwithstanding  the  ciYil  courts  haYing 
jurisdiction  of  the  offenses  are  open?  This 
is  the  question  made  by  the  record  In  these 
cases.  It  is  none  other.  Nor  can  it  be  re- 
duced to  any  other.  The  question  is  not 
that  of  the  power  of  the  GoYemor  to  use 
the  militia  to  execute  the  laws,  suppress  in- 
surrection, and  repel  iuYasion.  That  the 
GoYemor  has  constitutional  and  statutory 
power  so  to  use  the  militia  and  thereby  to 
arrest  persons  as  far  as  it  is  reasonably  nec- 
essary, no  one  will  deny.  But  because  the 
GoYcrnor  has  this  power,  must  judicial  con- 
struction run  random  and  thrust  upon  the 
citizens  of  this  State  military  courts  for  the 
trial  of  clYil  offenses,  In  the  Ycry  face  of  the 
direct  inhibitions  against  such  procedure  con- 
tained In  our  Constitution,  and  regardless  of 
all  constitutional  guaranties? 

Not  a  case  dted  in  the  majority  opinion, 
other  than  the  former  decision  of  the  ma- 
jority in  the  Nance  and  Mays  Cases,  not  an 
authority  relied  on  by  the  majority  in  these 
present  cases  or  those  former  ones,  sustains 


the  holding  that  citizens  may  be  tried  and 
condemned  for  dYil  offenses  by  military 
commissions  at  the  unrestrained  will  of  the 
executlYe  when  the  courts  haYing  jurisdic- 
tion of  those  offenses  are  open  and  operatiYe. 

But  whateYer  might  be  the  law  elsewhere, 
our  own  Constitution  should  controL  The 
doctrine  promulgated  by  the  majority  and 
that  constitution  can  not  stand  together. 
They  are  totally  at  Yariance.  By  the  most 
direct  and  explidt  proYisions,  the  people  of 
this  State  when  they  adopted  the  Constitu- 
tion supposed  they  had  foroYer  precluded 
insistence  upon  such  arguments  as  the  ma- 
jority opinion  puts  forth.  They  meant  to  guard 
against  such  misconception  of  constitutional 
liberty  as  that  into  which  the  majority  of 
the  court  has  fallen.  The  people  dedared 
against  the  suspension  of  the  Constitution  at 
any  time,  war  or  no  war,  on  any  plea  what- 
soeYer.  Yet  the  majority  of  this  court  holds 
that  it  may  be  suspended  whencYer  the  GrOY- 
emor  by  proclamation,  right  or  Yrrong,  sees 
fit  to  suspend  it  The  people  ordained  that 
the  prlYllege  of  the  writ  of  habeas  corpus 
should  noYer  under  any  drcumstances  be 
suspended.  Yet  the  holding  of  the  majority 
Is  to  the  effect  that  the  Gk)Yemor  may  make 
that  sacred  writ  totally  unaYailing.  The 
people  further  ordained  that  no  citizen  not 
in  the  military  serYlce  should  cYer  be  called 
to  answer  before  a  military  court  for  a  dYil 
offense.  Yet  the  majority  holds  that  any 
citizen  may  be  subject  to  trial  and  condem- 
nation before  a  military  commission  when- 
ever the  GoYemor  sees  fit  to  displace  the 
dYil  courts  by  a  proclamation  to  that  effect. 

How  can  the  majority  decision  in  these 
cases  and  the  former  ones  be  upheld  in  the 
face  of  the  Constitution  of  this  State?  Hear 
some  of  its  plain  proYisions  again,  and  then 
say  if  the  Constitution  may  be  departed 
from,  and  a  dtizen  not  a  soldier  subjected 
to  trial  and  punishment  before  a  military 
commission  for  a  dYil  offense: 

*rrhe  proYisions  of  the  Constitution  of 
the  United  States,  and  of  this  State,  are 
operative  alike  in  a  period  of  war  as  in 
time  of  peace,  and  any  departure  therefrom, 
or  violation  therof,  under  the  plea  of  ne- 
cessity, or  any  other  plea,  is  subversive  of 
good  government,  and  tends  to  anarchy  and 
despotism."    Article  1,  sec.  3. 

''The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended.  No  person  shall  be 
held  to  answer  for  treason,  felony,  or  other 
crime,  not  cognizable  by  a  justice,  unless  on 
presentment  or  indictment  of  a  grand  jury." 
Article  3,  sec.  4. 

**No  person  shall  be  deprived  of  life,  liber- 
ty, or  property,  without  due  process  of  law, 
and  the  judgment  of  his  peers."  Article  8, 
sec.  10. 

''The  military  shall  be  subordinate  to  the 
dvil  power;  and  no  dtizen,  unless  engaged 
in  the  military  service  of  the  State,  shall  be 
tried  or  punished  by  any  military  court,  for 
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any  offense  tliat  1b  cognizable  by  the  cItU 
courts  of  this  State."    Article  3,  sec.  12. 

'Trials  of  crimes,  and  of  misdemeanors, 
unless  herein  otherwise  provided,  shall  be 
by  a  Jury  of  twelve  men,  public,  without  un- 
reasonable delay,  and  In  the  county  where 
the  alleged  offense  was  committed,  unless 
upon  petition  of  the  accused,  and  for  good 
cause  shown,  it  is  removed  to  some  other 
county.  In  all  such  trials,  the  accused  shall 
be  fairly  and  plainly  Informed  of  the  char- 
acter and  cause  of  the  accusation,  and  be 
confronted  with  the  witnesses  against  him, 
and  shall  have  the  assistance  of  counsel,  and 
a  reasonable  time  to  prepare  for  his  defense ; 
and  there  shall  be  awarded  to  him  compul- 
sory process  for  obtaining  witnesses  in  his 
favor."    Article  3,  sec.  14. 

"The  courts  of  this  State  shall  be  open, 
and  every  person,  for  an  Injury  done  to  him, 
in  his  person,  property  or  reputation,  shall 
have  remedy  by  due  course  of  law ;  and  Jus- 
tice shall  be  administered  without  sale,  deni- 
al or  delay/'    Article  3,  sec.  17. 

When  we  observe  these  provisions  of  our 
State  Constitution  or  look  at  that  Instrument 
as  a  whole,  we  see  how  clearly  applicable 
to  it  are  the  words  applied  to  the  Federal 
Constitution  by  a  pre-eminent  authority: 
"There  is  nothing  in  that  instrument  to  in- 
dicate that  the  guaranties  which  it  affords 
for  life  or  property  are  to  cease  on  the  oc- 
currence of  hostilities.  A  contrary  design 
Is  manifested  unmistakably  with  the  utmost 
clearness."  Hare's  American  Constitutional 
Law,  963. 

But,  says  the  majority,  it  was  implied  and 
presumed  that  these  constitutional  provisions 
were  not  always  to  be  followed.  See  syl.  2, 
in  the  Cases  of  Nance  and  Mays,  77  S.  BL 
243.  What  legal  doctrine  is  this?  When  be- 
fore has  it  been  declared  that  express  provi- 
sions of  a  constitution  may  be  set  aside  by 
mere  implication  and  presumption?  From 
what  does  the  implication  and  presumption 
arise?  The  majority  says,  from  the  provi- 
sion which  establishes  a  militia  and  gives  the 
Governor  power  to  call  out  the  same  to  exe- 
cute the  laws,  suppress  insurrection,  and  re- 
pel invasion,  and  from  the  inherent  right  of 
sovereignty  to  preserve  itself.  In  other 
words,  because  the  Constitution  provides  for 
the  existence  of  a  militia,  it  means  that  the 
militia  shall  have  power  to  supplant  the  civ- 
il law.  Yet  the  Constitution  has  said  plain- 
ly that  the  militia  should  not  supplant  the 
civil  law — should  not  try  citizens  for  civil 
offenses  and  deprive  them  of  the  precaution 
of  an  indictment  before  a  grand  Jury  and  the 
right  to  the  Judgment  of  their  peers.  Can 
the  mere  provision  for  a  militia  annihilate 
the  other  and  more  explicit  provision?  Does 
the  one  repeal  the  other?  By  every  known 
rule  of  construction,  they  must  be  made  to 
stand  together.  True,  a  militia  is  provided 
for;  but  unmistakable  restriction  is  placed 
on  the  use  of  that  militia.  Is  it  not  within 
the  power  of  a  constitution  to  limit  and  re- 


strict? Are  not  sudi  instruments  supposed 
to  construct,  mark  out,  and  limit?  Must  the 
express  restrictions  as  to  the  use  of  the  mi- 
litia give  way  merely  because  of  the  provi- 
sion which  brings  the  militia  into  existence? 
But,  further,  the  majority  says  that  there 
is  a  presumption  that  in  the  promulgation 
and  adoption  of  the  Constitution  the  peo- 
ple did  not  mean  to  abolish  a  generally  rec- 
ognized Incident  of  sovereignty,  the  power  of 
self  preservation  of  the  State  by  its  military 
forces  in  cases  of  Invasion,  insurirectlon,  and 
riot.  If  there  ever  existed  a  generally  rec- 
ognized incident  of  sovereignty  whereby  a 
state  could  deprive  its  own  citizens  of  pre- 
sentment and  trial  by  Jury  for  civil  offenses 
and  subject  them  to  trial  for  such  offenses 
before  military  courts,  our  people  certainly 
did  mean  to  abolish  that  Incident,  for  they 
used  explicit  words  sufficient  to  abolish  the 
same.  It  can  not  be  presumed  that  the  peo- 
ple meant  to  retain  military  trial  of  its  citi- 
zens for  civil  offenses,  when  they  explicitly 
say  that  no  such  trial  shall  ever  be  bad. 
No,  the  founders  had  good  reasons  to  abolish 
it  and  to  leave  no  room  for  implication  or 
presumption  to  the  contra^^.  The  argument 
of  the  majority  goes  to  this,  the  founders 
could  not  do  away  with  that  implication  and 
presumption  unless  they  abolished  the  mili- 
tia itself.  Having  retained  the  militia,  the 
majority  would  say,  the  makers  of  the  Con- 
stitution retained  trial  of  citizens  by  mili- 
tary courts  regardless  of  the  specific  and  di- 
rect words  of  those  makers  to  the  contrary. 
Such  argument  leads  to  palpable  absurdity. 
In  consonance  with  the  provisions  of  our 
Constitution,  the  Legislature  has  specifically 
provided  for  the  militia  to  be  used  only  in 
aid  of  the  dvU  autJhorities  when  such  a  state 
of  affairs  exists  as  that  disclosed  by  the  rec^ 
ord  in  these  cases.  Code  1906,  ch.  18,  sees. 
55-64.  Indeed  throughout  the  whole  mili- 
tary code,  the  relation  of  the  militia  to  the 
civil  law  is  always  apparent  Its  existence 
and  use  for  the  enforcement  of  the  civil  law, 
not  its  own  law,  is  clearly  recognized.  No- 
where is  its  independence  of  the  civil  law 
even  hinted  at  The  militia  is  a  citizen  sol- 
diery. It  is  not  an  imperial  army.  Nor  is 
it  at  all  in  keeping  with  American  tradi- 
tions even  to  think  of  making  it  such,  or 
giving  it  dominancy  at  any  time  to  supplant 
the  ordinary  laws  of  the  land.  Why  was 
not  the  true  relation  of  the  militia  recogniz- 
ed for  the  enforcement  of  law  in  Cabin  Creek 
District?  What  necessity  existed  for  using 
the  militia  differently  from  the  way  the  Leg- 
islature has  said  it  shall  be  used  when  such 
conditions  exist  as  those  disclosed  in  these 
cases?  Why  disregard  the  plain  direction  of 
the  statute  which  says  it  shall  be  used  in  aid 
of  the  civil  authorities?  It  is  no  answer  to 
say  that  the  legal  method  is  insufficient  The 
law-makers  deemed  it  sufficient,  and  provid- 
ed no  other  method.  Can  the  Governor  re- 
nounce the  wisdom  of  the  law-makers,  and 
assert  his  will  through  the  militia  against 
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our' own  citizens  as  tbough  tb^  were  for- 
eign enemies? 

Truly  it  would  seem  that  the  use  of  the 
militia  in  aid  of  the  civil  authorities  is  all 
sufficient  for  the  quelling  of  any  unlawful 
disturbance  in  a  single  magisterial  district  of 
this  great  State  and  for  the  bringing  of  all 
offenders  to  trial  before  the  constitutional 
courts.  But  it  is  said  that  the  Governor's 
proclamation  establishing  other  means  can 
not  be  reviewed  by  the  courts.  Is  the  Gov- 
ernor thuq  immune  from  the  law?  Can  he, 
because  of  an  assault  and  battery  between  two 
persons,  or  the  murder  of  one  person  by  an- 
other, issue  a  proclamation  of  martial  law, 
and  through  the  use  of  the  mlUtla  order  the 
offender  to  be  Imprisoned  or  hanged,  and  the 
courts  have  no  power  in  the  premises?  If  he 
Is  to  be  the  absolute  Judge  of  the  necessity 
for  establishing  martial  law  In  one  case, 
why  not  in  any  case  though  no  necessity  ex- 
ists? That  the  illegal  acts  of  the  Governor 
may  be. reviewed  by  the  courts  as  well  as 
those  of  any  other  officer,  certainly  needs  no 
argument  This  court  has  declared  a  veto 
of  the  Governor  to  be  illegal  and  void.  Acts 
of  the  Liegislature  are  set  aside  by  the  courts 
as  lllegaL  Remember,  the  writ  of  habeas 
corpus  is  always  available  in  this  State. 
Our  Constitution  plainly  says  it  shall  be.  It 
makes  no  exception  even  for  invasion  and 
rebellion,  as  most  constitutions  do.  By  that 
writ  any  unlawful  Imprisoning  of  a  citizen 
may  be  reviewed.  By  it  a  Governor's  proc^ 
lamation  if  not  warranted  In  law  and  in  fact 
must  give  way.  That  great  writ  of  free- 
dom can  never  rightly  be  proclaimed  away 
In  this  State.  Executive,  or  even  legislative 
acts,  can  not  suspend  it 

My  position  in  these  cases,  as  in  the  Nance 
and  Mays  Oses,  is  rested  squarely  on  our 
own  CoDstittition  and  laws.  Why  go  else- 
where for  authority?  But  it  is  not  wanting 
elsewhere.  It  is  prevalent  and  pronounced 
in  opposition  to  the  majority  holding. 

In  connection  with  what  may  be  said  by 
me  in  these  cases,  my  former  dissenting  opin- 
ion In  the  similar  Oases  of  Nance  and  Mays, 
77  S.  E.  247,  should  be  read  as  applicable,  ex- 
planatory, and  additlonaL 

The  argument  that  to  preserve  the  life 
of  the  State  the  Governor  must  be  given  such 
extreme  and  dominant  power  as  the  majority 
has  accorded  to  him,  may  be  answered  by 
asking  one  question:  Is  this  great  State  In 
Its  death  throes  because  of  rioting  and  un- 
lawful acts  in  a  single  magisterial  district?  If 
the  State  has  become  so  lmi)otent  in  its  sov- 
ereign powers  under  the  dvil  law  as  to  be 
in  danger  of  its  existence  because  of  mere 
private  dissensions  and  disturbances  in  a 
small  isolated  district,  it  Is  time  for  patriotic 
citizens  to  arise.  The  State  can  not  be  pre- 
served by  a  suspension  of  constitutional 
rights.  Nothing  will  kill  It  quicker.  The 
words  of  the  Supreme  Court  of  the  United 
States  on  this  Une  are  most  significant:  "It 
Is  Insisted  that  the  safety  of  the  country 


in  time  of  war  demands  that  this  broad  daim 
for  martial  law  shall  be  sustained.  If  this 
were  true,  It  could  well  be  said  that  a  coun- 
try, preserved  at  the  sacrifice  of  the  cardi- 
nal principles  of  liberty,  is  not  worth  the 
cost  of  preservation."  Ex  parte  Milligan,  4 
WaU.  126,  18  L.  Ed.  281. 

Nor  does  the  suggestion  that  the  dvil 
courts,  officers,  and  Juries  are  Inefficient, 
sound  well.  That  is  the  same  excuse  that 
is  invariably  given  for  suspending  the  Con- 
stitution and  laws  when  a  lynching  takes 
place.  Why  were  not  the  civil  authorities 
aided  by  the  militia  as  the  law  directs?  If 
this  had  been  done,  would  they  have  been 
inefficient?  It  is  mere  assumption  to  say 
that  they  would  have  been.  Thdr  functions 
were  supplanted.  The  militia,  under  proc^ 
lamation  of  the  Governor,  set  up  a  court 
of  its  own,  and  disnied  all  criminal  Jurisdic- 
tion of  the  dvil  courts  and  officers,  even 
as  to  dvil  offenses  committed  before  the  proc- 
lamation. Say  the  dvil  authorities  are  In- 
effident    Do  two  wrongs  ever  .make  a  right? 

It  may  be  claimed  that  the  majority  opin- 
ion only  authorizes  arrest  and  detention 
until  the  disturbances  are  suppressed.  Why 
the  extended  argument  and  dtation  seeking 
to  Justify  trials,  sentences,  and  punishment 
by  military  commissions?  What  does  the  ap- 
proval and  re-affirmance  of  the  holding  in  the 
Nance  and  Mays  Cases  mean?  The  majority 
refused  to  discharge  Nance  and  Mays  from 
the  penitentiary,  thereby  upholding  thdr 
military  sentences  to  that  penal  institution. 
Bead  again  the  syllabus  to  the  opinion  in 
those  cases.  There  it  is  directly  held  that 
the  militia  may  not  only  arrest  and  detain, 
but  by  military  commission  may  try  dtlzens 
and  sentence  them  to  the  penitentiary,  for 
dvil  offenses  amounting  under  the  dvil  law 
only  to  misdemeanors.  Moreover,  read  sylla- 
bus 2  to  the  majority  opinion  herein.  It  holds 
that  the  dvil  power  as  to  offenses  is  exclud- 
ed by  the  military  proclamation,  and  that 
the  usages  of  nations  prevails  over  our  own 
dtlzens.  In  fact  it  holds  that  our  dtlzens 
are  to  be  dealt  with  as  alien  enemies.  That 
the  issue  in  these  cases  involved  the  question 
of  trial,  sentence,  and  punishment  by  mili- 
tary commission  in  the  place  of  the  dvil 
courts  can  not  be  gainsaid  when  the  petitions, 
writs,  returns,  and  briefs  are  examined. 
That  petitioners  sought  not  disdiarge  from 
custody,  but  freedom  from  military  trial  by 
an  order  of  this  court  remanding  them  to 
the  dvil  courts  for  trial,  thdr  pleadings 
show.  That  the  military  authorities  were 
claiming  absolute  Jurisdiction  to  try,  sen- 
tence, and  punish  petitioners  and  were 
denying  all  Jurisdiction  of  the  dvil  courts 
in  the  premises,  was  charged  by  petitioners 
and  not  denied  by  the  respondenta  That 
charges  and  spedfications  accusing  petition- 
ers of  dvil  offenses  were  pending  before  a 
military  commission,  is  shown  by  the  re- 
spondents themselves  in  thdr  returns.  That 
Immediately  after  the  dedslon  in  these  cases 
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petitioners  were  put  on  trial  before  a  mili- 
tary oommlflsion  and  by  it  tried  for  the  civil 
offenses  charged,  is  common  notoriety  from 
the  public  press.  That  the  military  author- 
ities claim  the  right  to  act  absolutely  inde- 
pendent of  the  civil  authorities  in  the  so- 
called  military  district,  and  to  try,  condemn, 
sentence,  and  imprison  in  the  state  penitentia- 
ry for  a  specific  term,  any  citizen  for  a  dvil 
offense,  whether  connected  with  the  disturb- 
ance between  the  mine  owners  and  the  min- 
ers, or  not  so  connected,  is  a  fact  pregnant 
from  every  part  of  the  records  in  these  cases 
and  in  the  former  Gases  of  Nance  and  Mays, 
particularly  from  the  proclamations  and  mili- 
tary orders  of  the  Governor.  That  the  mili- 
tary authorities  have  been  and  still  are  ex- 
ercising such  anomalous  jurisdiction,  that 
they  even  deny  that  the  sheriff  of  the  coun- 
ty may  enter  the  district  which  they  have 
marked  out  and  there  serve  the  process  of 
the  dvil  courts,  is  a  matter  of  State  history. 
The  issue  was  dear.  It  was  this:  Should  the 
petitioners  be  remanded  for  trial  to  a  military 
court  claiming  exclusive  and  final  jurisdiction 
of  the  dvil  offenses  charged  against  them, 
and  thus  be  put  in  jeopardy  of  conviction 
and  confinement  in  the  state  penitentiary 
without  presentment  and  trial  by  jury?  This 
court  should  have  promptly  condemned  the 
unwarranted  procedure  to  which  the  major- 
ity subjected  petitionera  It  should  have 
given  notice  to  all  that  this  State  is  a  land 
of  constitutional  courts,  not  one  of  imperial 
military  courts. 

Petitioners  were  arrested  in  the  dty  of 
Charleston  on  a  warrant  of  a  justice  of  the 
peace,  a  dvil  court,  charging  them  with  civil 
offenses,  that  of  conspiring  to  inflict  bodily 
injury  on  persons  whose  names  were  un- 
known, and  other  offenses.  They  were  taken 
before  the  justice,  within  sight  of  the  court- 
house, where  the  dvil  courts  of  the  county 
were  open  and  in  the  exercise  of  thdr  pow- 
ers. Instead  of  giving  the  accused  prelimi- 
nary examination,  and  upon  the  finding  of 
probable  cause  holding  them  to  answer  the 
grand  jury,  the  justice  directed  the  spedal 
constables  liaving  them  in  charge,  by  en- 
dorsement on  the  warrant;  to  deliver  them 
to  the  military  authorities  in  the  so-called 
military  district  The  exception  of  petition- 
ers to  such  unknown  procedure  did  not  avail. 
They  were  so  delivered  and  were  about  to  be 
put  on  trial  before  a  military  commission, 
for  the  same  offenses  charged  before  the  civil 
court,  when  the  writs  of  habeas  corpus  were 
awarded  them.  Though  petitioners  were  ar- 
rested and  brought  before  a  dvil  court — the 
justice  of  the  peace — that  court  in  absolute 
disregard  of  thdr  rights  and  the  law  govern- 
ing it,  sent  them  to  the  military  authorities 
in  a  distant  part  of  the  county.  This  illegal 
procedure  alone  entitled  petitioners  to  be  re- 
manded to  the  dvil  courts.  Yet  it  simply 
illustrates  the  extreme  to  which  disregard  of 
constitutional  and  legal  procedure  has  run* 
Instead  of  recognizing  the  true  order  of  the 


statute  whereby  a  militia  is  to  aid  the  civil 
authorities,  the  law  is  reversed,  and  the  dvil 
authorities  are  used  to  aid  the  military  pow- 
er. Verily  indeed  has  the  military  power 
been  made  absolute,  independent,  and  dom- 
inant in  West  Virginia! 

Why  resort  is  made  to  sections  6^  7,  8, 
and  9,  of  chapter  14  of  the  Code,  one  famil- 
iar with  the  record  in  these  cases  can  not 
concdve.  No  reliance  was  placed  on  these 
sections  by  the  military  authorities.  They 
were  not  content  with  the  limited  powers 
mentioned  therein,  for  these  sections  do  not 
provide  for  military  trial  and  sentence.  Noth- 
ing short  of  a  court  of  their  own  and  the 
sending  of  dtizens  to  the  penitentiary  for 
spedfic  terms  without  trial  by  jury  will  sat- 
isfy the  military  authorities.  Besides,  these 
sections  provide  only  for  the  arrest  of  certain 
persons  on  a  warrant  or  order  issued  by  the 
Governor.  They  were  not  invoked  by  the 
Governor.  He  issued  no  toarrant  or  order 
for  the  arrest  of  petitioners.  If  reliance  had 
been  made  on  these  sections,  the  absence  of 
the  basic  warrant  or  order  of  the  Governor 
would  have  entitled  petitioners  to  discharge 
Is  not  this  elementary  law?  Again,  these 
sections  of  the  statute  apply  only  to  enemies 
of  the  State,  to  those  who  give  aid,  support, 
or  information  to  the  State's  enemies,  to 
those  who  conspire  or  combine  together  ''to 
aid  or  support  any  hostile  action  against  the 
United  States  or  this  State.*'  These  sections 
are  made  for  public  war,  not  for  the  mere 
private  conflict  as  to  which  the  state  is  not 
a  party  but  is  only  the  great  conservator  of 
the  peace  through  the  civil  law.  An  exam- 
ination into  the  origin  and  history  of  these 
enactments,  to  say  nothing  of  thdr  direct 
words,  will  disdose  that  they  were  made  for 
times  when  enemies  seek  to  overthrow  the 
government  See  Ordinances  of  the  Wheel- 
ing Convention  of  1861,  pages  7  and  8 ;  Code 
1868,  ch.  14,  sec&  5-9;  Acts  1882,  ch.  144, 
sees.  5-9. 

A  clash  between  mine  owners  and  miners 
can  not  be  considered  public  war,  and  the 
partidpants  dealt  with  as  enemies  of  the 
State.  True  it  is  that  in  war  the  enemy, 
whether  a  foreign  one  or  a  rebel  to  whom 
the  status  of  belligerent  has  been  given,  has 
no  legal  rights  which  those  opposed  to  him 
must  respect  But  have  either  the  mine  own- 
ers and  their  guards  on  the  one  side,  or  the 
miners  on  the  other,  assumed  the  status  of 
belligerency  against  the  State?  Because  of 
warfare  between  themselves  and  violations 
of  the  law  in  relation  thereto,  has  neither 
side  any  constitutional  rights  which  the  State 
Is  bound  to  respect?  Nothing  in  the  record 
justifles  the  conclusion  that  dther  the  mine 
owners  and  their  guards  on  the  one  hand, 
or  the  miners  on  the  other,  have  lost  their 
allegiance  to  the  State  by  the  unfortunate 
clash  between  them  or  by  any  other  act 
Neither  faction  has  made  war  against  the 
State.    Each  time  the  militia  has  been  sent 
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to  the  district,  all  has  remained  quiet  CMef 
Justice  Marshall  early  defined  what  it  is  to 
make  war:  'To  constitute  a  levying  of  war, 
there  must  be  an  assemblage  of  persons  for 
the  purpose  of  effecting  by  force  a  treason- 
able purpose."  Ex  parte  Bollman,  4  Granch, 
75,  2  L.  Ed.  554.  Nothing  even  reminding  one 
of  treasonable  purpose  is  involved  in  these 
cases.  Yet  the  majority  opinioil  deals  with 
the  citizens  of  the  district  as  rebels.  It 
deals  with  a  part  of  Kanawha  county  as 
enemy  country.  In  this  it  can  not  be  sus- 
tained by  reason  or  authority.  Cabin  Creek 
District  Juts  not  seceded  I  The  residents  of 
that  district  are  citizens  of  the  State  under 
its  civil  protection,  though  they  may  have 
violated  the  law.  Because  one  violates  the 
law,  does  he  lose  his  legal  rights?  The  guil- 
tiest man,  if  he  is  not  an  enemy  in  public 
warfare  directly  against  the  State,  is  en- 
titled to  all  rights  as  a  citizen.  "War,  in 
public  law,  has,  as  is  well  known,  a  definite 
meaning.  It  means  a  contest  between  public 
enemies  termed  belligerents,  and  to  the  status 
thus  created,  definite  legal  rights  and  re- 
sponsibilities are  attached  by  international 
and  constitutional  law.  War  is  thus  s?Mrply 
distinguished  from  a  mere  insurrection  or  re- 
sistance to  civU  authority.*'  Wllloughby  on 
the  Constitution,  sec.  730. 

The  failure  in  the  majority  opinion  to  ob- 
serve the  sharp  distinction  between  public 
war  and  civil  disorder,  between  enmity 
against  the  State  and  individual  enmity 
between  citizens  of  the  State,  between  rebels 
and  mere  violators  of  the  law,  between  bel- 
ligerent territory  and  territory  retaining  al- 
legiance, accounts  for  the  misapplication  of 
decisions,  legislative  enactments,  and  quota- 
tions relied  on  therein.  An  examination  of 
those  decisions,  enactments,  and  quotations 
with  this  distinction  in  view  will  show  how 
inapplicable  they  are.  They  relate  to  public 
war  and  to  public  enemies.  We  are  not  deal- 
ing with  public  war  or  with  public  enemies. 
With  the  exception  of  the  Moyer  Oases,  and 
the  Shortall  Case,  to  which  reference  will 
be  made  later,  the  cases  relied  on  for  the 
majority  relate  to  various  questions  growing 
out  of  public  war.  That  which  may  be  al- 
lowable by  the  usages  of  nations  in  a  pub- 
lic war  can  not  be  applied  as  against  citizens 
of  a  State  engaged  in  civil  disorder.  See 
Hare*s  American  Constitutional  Law,  022. 
''The  populace  being  loyal,  and  the  territory 
domestic,  private  rights  of  person  and  prop- 
erty still  persist,  though  subject,  as  in  all 
other  cases,  to  the  exercise  of  the  police  pow- 
ers of  the  State."  Wllloughby  on  the  Consti- 
tution, sec.  732.  Nor  can  the  Governor  by 
proclamation  or  otherwise  make  that  public 
war  which  in  fact  is  not  such.  He  can  not 
install  martial  law  in  a  time  of  peace,  when 
every  civil  court  of  the  State  is  open,  under 
the  guise  of  a  proclamation  of  public  war 
which  in  fact  does  not  exist.  "The  existence 
of  martial  law  does  not  in  any  way  depend 


upon  the  proclamation  of  martial  law.'*  Di- 
cey on  the  Law  of  the  Constitution,  545. 
"Indeed,  it  may  be  said  that  a  State  of  the 
Union  has  not  the  constitutional  power  to 
create,  by  statute  or  otherwise,  a  state  of 
war,  or  by  legislative  act  or  executive  proc- 
lamation to  suspend,  even  for  the  time  be- 
ing, all  civil  Jurisdiction."  Wllloughby  on  • 
the  Constitution,  sec.  730. 

Military  commissions  have  existed  In  pub- 
lic wars, — ^In  conquered  enemy  countries. 
But  no  military  commission  for  the  trial  of 
citizens,  usurping  all' criminal  Jurisdiction  of 
the  courts,  has  ever  before  been  sanctioned 
or  recognized  as  to  a  state  militia  in  the 
quelling  of  domestic  disorder.  Indeed  the 
majority  cites  no  adjudicated  case  in  which 
such  trial  by  military  commission  has  been 
upheld  even  as  to  public  war.  In  public 
wars,  military  commissions  have  been  In- 
stalled in  conquered  foreign  territory,  or 
conquered  rebellious  territory,  out  of  the  ac- 
tual necessity  arising  from  the  fact  that  the 
courts  were  closed  or  were  not  in  sympathy 
with  the  obligations  of  the  conquering  coun- 
try to  society.  They  properly  pertain  no- 
where else.  Never  before  has  any  State  of 
the  Union  disowned  its  civil  courts  and  or- 
dained that  military  commissions  shall  take 
their  place.  No  such  thing  has  been  done 
anywhere  since  the  declaration  of  the  Peti- 
tion of  Right  Yet  with  us  it  has  been  done 
in  the  face  of  the  fact  that  nothing  whatever 
prevented  the  taking  of  offenders,  arrested 
by  the  militia  in  the  quelling  of  disorder,  be- 
fore our  dvll  courts  and  there  subjecting 
them  to  trial  in  constitutional  form.  The 
way  to  the  courthouse  was  unobstructed.  If 
the  militia  could  arrest  offenders  and  secure 
witnesses  for  its  own  assumed  court,  it  could 
do  so  as  readily  for  the  legally  organized 
courts.  Nothing  so  readily  establishes  re- 
spect for  the  law  as  respect  for  it  by  those 
in  power.    The  reverse  Is  equally  true. 

The  effort  in  the  majority  opinion  to  sus- 
tain military  commissions  by  asserting  that 
the  opinion  in  the  MilUgan  Case  and  the  writ- 
ings of  Lleber,  Ballantine,  and  others  distin- 
guish between  pacific  territory  and  the  thea- 
ter of  actual  war,  can  not  avail  with  any  on  3 
who  fully  reads  the  opinion  and  writings  re- 
ferred to.  Neither  the  Milligan  opinion  nor 
the  writings  of  Lleber,  Ballantine,  and  others 
uphold  arbitrary  military  trial,  on  any  such 
distinction,  or  at  all.  They  do  distinguish 
between  territory  in  rebellion  seeking  to 
overthrow  the  government  and  territory  that 
has  not  lost  its  allegiance — ^between  enemies 
engaged  in  public  war  and  citizens  violating 
the  law.  Read  them.  For  instance  Ballan- 
tine says:  "What  may  be  done  on  the  thea- 
ter of  actual  military  operations  when  our 
armies  are  advancing,  retreating,  or  operat- 
ing within  our  own  territory  depends  upon 
military  necessity  for  the  public  defense,  and 
is  to  be  Judged  by  the  circumstances  and 
exigencies  of  the  particular  case^  which  may 
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56  reviewed  hy  the  oourte  kreepedive  of  miU- 
tarjf  proclamationa.  CitizeDS  can  not  be  ar- 
reated»  deported,  imprisoned,  or  put  to  death 
by  arbitrary  military  authority  when  war 
is  raging  any  more  than  during  a  state  of 
peace,  and  the  &ct  that  the  courts  are  clos- 
ed or  that  a  proclamation  of  Martial  Law 
\ha8  been  made  will  not  justify  a  resort  to 
the  arbitrary  unregulated  exercise  of  mili- 
tary power." 

The  kind  of  martial  law  which  the  majori- 
ty of  this  court  upholds  is  unknown  In  Eng- 
land and  the  United  States.  All  the  great 
writers  on  constitutional  law  so  assert 

Mr.  Dicey,  the  renowned  English  author, 
after  quoting  the  French  law  which  allows 
constitutional  guaranties  to  be  suspended  by 
proclamation,  says:  "We  may  reasonably, 
however,  conjecture  that  the  terms  of  the 
law  give  but  a  faint  conception  of  the  real 
condition  of  affairs  when,  in  consequence  of 
tumult  or  insurrection,  Pari^,  or  some  other 
part  of  France,  is  declared  in  a  state  of 
siege,  and,  to  use  a  significant  expression 
known  to  some  continental  countries,  *the 
constitutional  guaranties  are  suspended.*  We 
shall  hardly  go  far  wrong  if  we  assume  that, 
during  this  suspension  of  ordinary  law,  any 
man  whatever  is  liable  to  arrest,  imprison- 
ment, or  execution  at  the  will  of  a  military 
tribunal  consisting  of  a  few  officers  who  are 
excited  by  the  passions  natural  to  dvll  war. 
•  •  •  Now,  ihU  kind  of  martial  law  is 
in  England  utterly  unknown  \o  the  constitu- 
tion. Soldiers  may  suppress  a  riot  as  they 
may  resist  an  invasion^  they  may  fight  rebels 
just  as  they  may  fight  foreign  enemies^  hut 
they  have  no  right  under  the  law  to  indict 
punishment  for  riot  or  rehellionJ^  Law  of 
the  Constitution,  2S8. 

The  leading  American  authority  of  the 
present  day  says:  "There  is,  then,  strictly 
speaking,  nonsuch  thing  in  American  law  as 
a  declaration  of  martial  law  whereby  mili- 
tary is  substituted  for  dvil  law.  So-called 
declarations  of  martial  law  are,  indeed,  of- 
ten made,  but  the  legal  effect  of  these  goes 
no  further  than  to  warn  citizens  that  the 
military  powers  have  been  called  upon  by 
the  executive  to  assist  him  in  the  mainte- 
nance of  law  and  order,  and  that,  while  the 
emergency  lasts,  they  must,  upon  pain  of 
arrest  and  punishment,  not  commit  any  acts 
that  will  in  any  way  render  more  difficult 
the  restoration  of  order  and  the  enforce- 
ment of  law.  During  the  time  that  the  mdU- 
tary  forces  are  employed  for  the  enforcement 
of  t7i€  law,  that  is  to  say,  when  so-called 
martial  law  is  in  force,  no  new  powers  are 
given  to  the  executive,  no  extension  of  arbi- 
trary ttuthority  is  recognized,  no  dvU  rights 
of  the  citizen  are  suspended.  The  relations 
of  the  citizen  to  his  State  are  unchanged,** 
Willoughby  on  the  Constitution,  sec.  727. 

The  majority  opinion  repeatedly  appeals 
to  In  re  Moyer,  35  Colo.  159,  85  Pac.  190,  12 
L.  B.  A.  (N.  8.)  979,  117  Am.  St  Rep.  189, 


and  its  sequel,  Moyer  v.  Peabody,  212  Tf.  S. 
78,  29  Sup.  Ct  235,  53  L.  Ed.  410.    These  de- 
cisions involve  no  question  of  trial  by  mili- 
tary commission.     They  go  no  further  than 
to  justify  an  arrest  made  by  military  au- 
thorities in  the  suppressing  of  dvil  disorder. 
They   plainly   negative   any   recognition    of 
military  trial  and  punishment  for  an  offence 
in  connection  with  the  civil  disorder.    In  the 
instance  to  which  they  relate,  the  governor  of 
Colorado  claimed  no  right  to  try  and  pun- 
ish by  military  rule.    He  was  not  an  advo- 
cate of  military  commissions.    His  return  to 
the  writ  of  habeas  corpus  expressly  avers 
that  Moyer  was  to  be  given  over  to  tiie  dvil 
authorities  for  trlaL     Here  are  its   words: 
**That  it  is  his  purpose  and  Intention  to  re- 
lease and  discharge  petitioner  from  military 
arrest  as  soon  as  the  same  can  be  safely 
done  with  reference  to  the  suppressing  of  the 
existing  state  of  insurrection  in  the  county, 
and  then  surrender  him  to  the  dvil  authori- 
ties to  be  dealt  with  in  the  ordinary  course 
of  justice  after  such  insurrection  is  suppress- 
ed."   And  in  disposing  of  the  case,  the  Chief 
Justice  of  Colorado  lends  no  recognition  to 
military   trial  for  offenses   connected   with 
the  dvil  disorder.    Here  is  what  the  Chief 
Justice,  speaking  of  Moyer,  says  in  the  opin- 
ion :    "He  is  not  tried  by  any  military  court 
or  denied  the  right  of  trial  by  jury ;   neither 
is  he  punished  for  violation  of  the  law  nor 
held  without  due  process  of  law.     His  ar- 
rest and  detention  in  such  circumstances  are 
merely  to  prevent  him  from  taking  part  or 
aiding  in  a  continuation  of  the  conditions 
which  the  governor,  in  the  discharge  of  his 
official  duties  and  in  the  exercise  of  the  au- 
thority conferred  by  law,  is  endeavoring  to 
suppress.    When  this  end  is  reached  he  could 
no  longer  be  restrained  of  his  liberty  by  the 
military  but  must  be,  just  as  respondents 
have  indicated  in  their  return  to  the  writ 
turned  over  to  the  usual  dvil  authorities  of 
the  county  to  be  dealt  with  in  the  ordinary 
course  of  justice,  and  tried  for  such  offense 
against  the  law  as  he  may  have  committed.** 
In  the  review  of  this  same  arrest  in  the  suit 
of   Moyer   v.   Peabody,   supra,   Mr.    Justice 
Holmes  says:    "Such  arrests  are  not  neces- 
sarily for  punishment,  but  are  by  way    if 
precaution  to  prevent  the  exerdse  of  hostile 
power."     He  does  say  that  "public  danger 
warrants  the  substitution  of  executive  pro- 
cess for  judicial  process,"  but  his  remarks 
must  be  interpreted  in  the  light  of  the  case 
before  him.     He  could  not  have  meant  ex- 
ecutive process  to  try  and  punish  for  a  dvil 
offense,  for  that  question  was  not  involved 
in  the  case.    He  meant  executive  process  to 
arrest,  not  executive  process  to  try  and  pun- 
ish.   The  former  was  embraced  in  the  case; 
the  latter  was  not    Besides,  we  have  seen 
that  he  plainly  said  that  such  arrests  were 
not  for  punishment,  but  to  prevent  hostile 
power.     No,  Colorado  had  not  gone  to  the 
extent  of  disowning  and  supplanting  her  dvl^ 
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courts  by  military  oonrtB.  The  governor 
of  that  state  disclaimed  any  such  purpose, 
but  directly  answered  that  he  was  only  act- 
ing In  aid  of  the  dvll  authorities  But  with 
us  the  contention  of  the  Governor  in  every 
case  has  been  that  his  military  court  may 
make  convicts  out  of  citizens.  And  each 
decision  of  the  majority  of  this  court,  view- 
lug  the  same  from  the  Issues  Involved,  to  say 
nothing  of  the  written  opinions,  has  held 
that  the  Governor  may  thus  cast  upon  citi- 
zens the  stigma  of  having  been  confined  in 
the  penitentiary,  though  under  the  dvll  law 
the  offense  Involved  may  have  been  only  a 
jpetty  misdemeanor.  If  the  majority  meant 
to  go  no  further  than  these  Moyer  Gases  go, 
why  has  It  not  long  ago  said  to  the  military 
authorities:  You  may  arrest  and  detain 
for  the  purpose  of  preventing  hostile  power, 
but  you  can  not  by  military  court  send  of- 
fenders to  the  penitentiary,  as  the  Governor 
has  ordered.  If  it  meant  to  go  no  further, 
why  has  it  refused  to  discharge  Nance  and 
Mays  from  penitentiary  sentencest  If  it 
meant  to  go  no  further,  why  has  It  plainly 
remanded  the  present  petitioners  to  military 
trial  and  the  hazard  of  punishment  in  the 
penitentiary  thereby? 

Whether  such  length  of  detention  as  that 
involved  in  the  Moyer  Gases  may  prevail  in 
West  Virginia  where  our  Gonstitution  has 
no  exception  ever  allowing  a  suspension  of 
the  privilege  of  the  writ  of  habeas  corpus, 
need  not  now  be  discussed. 

Plainly  the  case  of  Gommonwealth  y. 
ShortaU,  206  Pa.  165,  55  Atl.  952,  65  L.  R. 
A.  193,  98  Am.  St  Rep.  759,  Is  no  authority 
to  sustain  military  courts.  It  involves  no 
question  of  trial  by  a  military  court  It  no 
more  than  defines  the  view  of  the  Supreme 
Court  of  Pennsylvania  as  to  what  military 
acts  in  the  quelling  of  civil  disorder  may  be 
excused  on  the  ground  of  necessity.  There 
a  soldier  on  duty  in  a  disturbed  district  of 
the  State,  acting  under  military  orders  for 
the  suppression  of  the  disturbances,  shot  one 
who  did  not  obey  his  command  to  halt  It 
was  held  that  the  circumstances  justified 
the  act  What  has  this  to  do  with  the  sup- 
planting of  civil  trial  by  military  trial?  At 
any  rate,  see  the  adverse  criticism  of  that 
dedslon  in  65  L.  R.  A.  207. 

Moreover,  it  may  be  confidently  asserted 
that  none  of  the  adjudicated  cases  cited  by 
the  majority,  except  those  criticised  or  sought 
to  be  distinguished  by  it,  have  any  more  re- 
lation or  come  any  nearer  to  the  question  of 
military  trial  than  do  the  Moyer  Gases  and 
the  ShortaU  Case.  They  are  wide  of  the 
mark.  On  the  other  hand,  such  military  trial 
as  that  fostered  by  the  majority,  has  receiv- 
ed the  condemnation  of  many  courts — the 
clarion  denouncement  of  the  highest  tribunal 
in  this  land:  "The  Gonstitution  of  the  Unl^ 
•d  States  is  a  law  for  rulers  and  people, 
equally  in  war  and  in  peace,  and  covers  with 
the  shield  of  its  protection  all  classes  of 


men,  at  all  times,  and  under  all  circomstaiie- 
es.  No  doctrine  involving  more  pemidous 
consequences  was  ever  invented  by  the  wit 
of  man  than  that  any  of  Its  provisions  can 
be  suspended  during  any  of  the  great  exi- 
gencies of  government."  EiX  parte  MlUlgan, 
4  Wall.  120,  18  li.  Ed.  281. 

In  addition  to  the  references  made  in  my 
dissenting  opinion  in  the  Nance  and  Mays 
Gases,  supra,  the  following,  by  no  means  all, 
will  be  found  enlightening:  Wllloughby  on 
the  Gonstitution,  ch.  52;  Dicey  on  the  Law 
of  the  Gonstitution,  280-290,  538-556;  Hare's 
American  Gonstltutlonal  Law,  lecture  44; 
Story  on  the  Gonstitution  (5th  Ed.)  sec  1342, 
and  note  thereto;  Aimals  of  Gongress,  9th 
Gongress,  2d  Session,  pp.  402-424,  502  et 
seq. ;  Johnson  v.  Duncan,  3  Mart.  La.  (O.  S.) 
530,  6  Am.  Dec.  675;  Bx  parte  Merryman, 
Fed.  Gas.  No.  9,487;  In  re  Egan,  5  Blatchf. 
319,  Fed.  Gas.  No.  4,303 ;  Ex  parte  Benedict, 
Fed.  Gas.  No.  1,292;  Ex  parte  Henderson, 
Fed.  Gas.  No.  6,349;  Johnson  v.  Jones,  44 
111.  142,  92  Am.  Dea  159;  In  re  Kemp,  16 
Wis.  882;  Griffin  v.  Wilcox,  21  Ind.  370; 
Jones  v.  Seward,  40  Barb.  (N.  Y.)  563;  Gon* 
gressional  Globe,  38th  Gongress,  2d  Session, 
pp.  1421-1423 ;  Franks  v.  Smith,  142  Ky.  232, 
134  S.  W.  484,  Ann.  Gas.  1912D,  319;  1  Goo- 
ley's  Blackstone,  413;  6  Great  American 
Lawyers,  233-254;  Edinburgh  Review,  Jan. 
1902,  pp.  79-105. 

Is  it  not  a  spectacle  for  the  notice  of  a 
people  who  rest  their  liberties  on  our  form 
of  constitutional  government  that  in  one 
of  the  States  of  the  Union  a  section  thereof 
is  given  over  to  an  independent  military 
rule,  which  admits  no  power  of  the  civil 
courts  to  enter,  and  which  claims  cognizance 
as  against  all  found  therein  of  every  imagi- 
nable accusation  from  mere  words  spoken  to 
perjury,  rape  or  murder?  Does  the  peaceful 
mountain  farmer  residing  therein  realize  that 
he  is  subject  not  to  the  dvll  law  but  to  the 
will  of  a  military  commander  who  may  hear 
no  excuse  as  to  any  accusation  against  him? 
Do  citizens  of  this  Republic  passing  through 
that  district  on  one  of  the  great  trans-con- 
tinental lines  of  railway,  realize  that  for  a 
time  they  are  subject  absolutely  to  the  will 
of  one  man?  It  Is  no  excuse  to  say  that  the 
supreme  military  authority  will  not  be  exert- 
ed against  such.  It  is  bad  enough  to  say 
that  a  majority  of  this  court  has  held  that 
such  authority  exists.  The  majority  has 
held  that  martial  law — the  law  and  usage  of 
public  war— can  and  does  exist  In  that  dis- 
trict. Then  that  martial  law  "overrides  and 
suppresses  all  existing  civil  laws,  civil  offi- 
cers and  civil  authorities,  by  the  arbitrary, 
exercise  of  military  power;  and  every  citi- 
zen or  subject,  in  other  words,  the  entire 
population  of  the  country,  within  the  con- 
fines of  its  power,  is  subject  to  the  mere  will 
or  caprice  of  the  commander.  He  holds  the 
lives,  liberty  and  property  of  all  in  the  palm 
of  his  hand.     Martial  law  is  regulated  by 
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no  known  or  established  system  or\  code  of 
laws,  as  It  is  over  and  above  all  of  them. 
The  commander  is  the  legislator,  judge  and 
executioner."  In  re  Egan,  5  Blatchf.  321, 
Fed.  Cas.  No.  4,303. 

The  persistency  with  which  a  military  rule 
heretofore  unknown  has  been  sanctioned, 
has  demanded  this  second  protest  on  my 
part.  Unfortunate  indeed  is  the  generation 
that  forgetteth  the  memories  of  its  fathers. 


cm  Oa.  649) 

NELSON  T.  MAYOR,  ETa.  OF  MEANS- 

VILLB. 

(Supreme  Court  of  Georgia.     April  16,  1913.) 
(8yUalU9  hy  the  OowrtJ 

IZTTERLOCUTOBY   INJUNCTION. 

In  view  of  the  pleadings  and  the  eTidence, 
there  was  no  abuse  of  discretion  in  refusing  the 
grant  of  an  interlocutory  injunction. 

Error  from  Superior  Court,  Pike  County; 
B.  T.  Daniel,  Judge. 

Action  by  T.  E.  Nelson  against  the  Mayor 
and  Council  of  Meansville.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

E.  C.  Armistead,  of  Zebulon,  for  plaintiff 
in  error.  E.  F.  Dupree,  of  Zebulon,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(139  Ga.  848) 

ALLEN  et  al.  t.  LINDSEJT. 
{Supreme  Court  of  Georgia.     April  15,  1913.) 

(SyUahuB  5y  the  Court,) 

1.  DeKDS  (§  38*)— DESCBIPTION— SUFPICIENCT. 

A  deea  executed  by  C  A.  Lindsey  in  1867, 
which  purported  to  convey  land  described  as 
*'the  following  tract  or  parcel  of  land,  to  wit, 
two  hundred  and  forty-five  (245)  acres  lying 
and  being  in  the  coanty  of  Butts,  known  as  the 
place  whereon  the  said  C.  A.  Lindsey  now  re- 
sides," is  not  void  for  uncertainty  in  descrip- 
tion. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  §§  65-70 ;    Dec.  Dig.  {  3a*] 

2.  Partition   (§  8*)— By  Act  of  Parties— 
Construction  of  Aorebhent. 

Subsequently  to  the  execution  and  record 
of  the  deed  referred  to  in  the  preceding  note, 
the  grantor  died  in  1^8,  leaving  as  his  heirs 
his  widow,  the  grantee  named  in  the  deed,  and 
certain  children.  All  of  the  heirs  in  1872  en- 
tered into  a  written  contract  which  recited  the 
names  of  the  several  heirs,  and  declared  that 
"we  ♦  ♦  ♦  do  hereby  contract  and  agree 
among  ourselves,  all  being  of  the  age  of  twenty- 
one  years  and  capable  of  contracting  for  our- 
selves^ to  the  following  as  a  fair  and  eaual  dis- 
tribution of  the  land  belonging  to  said  estate, 
the  same  being  situated,  lying,  and  being  in  the 
county  and  state  aforesaid,  containing  245 
acres  more  or  less,  the  said  Julia  consenting  to 
take  one-third  of  the  said  lands  to  be  held  by 
her  under  the  law  of  dower  in  said  estate  and 
under  the  same  limitations  and  restrictions  of 
dower  as  though  the  same  had  been  assigned 
to  her  under  a  proper  proceeding  in  court  for 


that  purpose;  that  is  to  say,  the  said  widow 
consenting,  and  we  the  undersigned  agreeing, 
that  she  shall  take  the  following  described  por- 
tion of  said  land,  containing  eighty-one  acres 
more  or  less,  and  upon  which  is  situated  the 
dwelling  house  of  said  deceased.  The  descrip- 
tion of  the  metes  and  bounds  of  her  parcel  is 
as  follows:  ♦  ♦  ♦  And  we  consent  and  agree 
that  James  M.  Lindsey  shall  have  the  following 
parcel  of  said  lot,  to  wit :  ♦  ♦  ♦  Containing 
fifty-four  acres,  more  or  less.  And  we  consent 
and  agree  that  Frances  Slaughter,  wife  of 
ETzekiel  Slaughter,  shall  have  the  following  de- 
scribed part  or  parcel  of  said  land,  to  wit: 
•  ♦  ♦  The  same  to  contain  fifty-four  acres, 
more  or  less,  of  said  lot  of  land.  And  we  con- 
sent and  agree  that  Robert  P.  Lindsey  shall 
have  the  following  part  or  parcel  of  said  lot  of 
land  to  be  described  as  follows:  ♦  »  ♦  Con- 
taining 54  acres,  more  or  less."  H^d,  proper- 
ly construed,  this  instrument  was  a  family 
agreement  for  the  division  and  distribution  of 
the  land  referred  to  in  the  deed  as  a  part  of 
the  estate  of  the  grantor,  and  the  effect  thereof, 
relatively  to  the  portion  reserved  to  the  widow 
as  for  dower,  was  to  leave  a  life  estate  only  in 
her,  with  remainder  over  to  the  other  heirs  of 
the  estate. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  19-25 ;    Dec.  Dig.  i  &•] 

3.  Execution  (§  265*)— Sale— Title  Convbt- 
ED— I/iFE  Estate—Ejectment. 

Where  part  of  the  land  set  apart  to  the 
widow  in  accordance  with  the  agreement  recit- 
ed above  was  sold  under  an  execution  against 
her,  a  sheriff's  deed  made  in  pursuance  of  such 
sale  was  effective  to  convey  to  the  purchaser 
only  an  estate  for  the  life  of  the  widow,  and 
this  terminated  Upon  her  death  In  the  year 
1910. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §  759;    Dec  Dig.  §  265.*] 

4.  Execution  (§  265*)— Sale— Title  Convey- 
ed—Life  Estate— ESjectment. 

Where  ejectment  was  brought  against  the 
purchasers  at  the  sheriff's  sale  subsequent  to 
the  death  of  the  widow,  the  court  erred  in  di- 
recting a  verdict  for  the  defendants,  and  prop- 
er!:^ granted  a  new  trial  upon  motion  by  the 
plaintiff. 

[Ejd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  759;    Dec.  Dig.  §  265.*1 

Error  from  Superior  Court,  Butts  County; 
B.  T.  Daniel,  Judge. 

Action  by  R.  P.  Lindsey  against  R.  L.  Al- 
len and  others.  New  trial  granted  on  mo- 
tion of  plaintiff,  and  defendants  bring  error. 
Affirmed. 

O.  M.  Duke,  of  Flovilla,  for  plaintiffs  in 
error.  Jno.  R.  L.  Smith  and  W.  A«  Thomp- 
son, both  of  Macon,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(139  Ga.  60) 
HANES  et  al.  v.  DAVIS  et  aL 
(Supreme  Court  of  Georgia.     April  16^  1918.) 

(Syllabus  by  the  Court.) 

1.  Jurisdiction  in  Equity. 

According  to  the  ruling  made  in  Coleman 
V.  Board  of  Education,  131  Ga.  643  <5),  63  S. 
E.  41,  a  court  of  equity  had  jurisdiction  to 
grant  the  relief  sought  in  the  present  case. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indeze* 
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2.  Injunction  (i  147*)  —  Dibobbtion  —  Con- 

mOTING   BhriDBNCB. 

The  evidence  being  conflicting,  the  judge 
did  not  abuse  his  discretion  in  granting  an  in- 
terlocutory injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  320-322 ;   Dec  Dig.  §  147.*] 

Error  from  Superior  Court,  Hall  County, 
J.  B.  Jones,  Judge. 

Action  by  S.  M.  Davis  and  others  against 
6.  J.  Hanes  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Affirmed. 

Wm.  M.  Jolinson,  of  Gainesville,  for  plain- 
tiffs in  error.  Howard  Thompson  and  B.  P. 
Gaillard,  Jr.,  both  of  Gainesville,  for  defend- 
ants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(U9  Cku  792) 

BEVERLY  V.  GILMORB. 
(Supreme  Court  of  Georgia.    April  18,  1013.) 

(ByUabu9  hy  the  CowriJ 

1»  Denial  of  New  Tbial  Sustained. 

There  was  no  error  in  the  rulings  com- 
plained of  in  the  grounds  of  the  motion  for  a 
new  triaL  Nor  are  the  grounds  of  such  a  char- 
acter that  a  discussion  of  each  of  them  individ- 
ually would  be  profitable. 
2.  Vebdiot  Sustained. 

The  evidence  authorised  the  verdict,  and 
there  was  no  error  in  overruling  the  motion 
for  a  new  trial. 

8.  Costs  ({  262*)— Appeal  fob  Delay— Dam- 
ages. 

After  a  careful  consideration  of  the  evi- 
dence and  the  motion  for  a  new  trial,  It  does 
not  so  clearly  appear  that  the  case  was  brought 
to  this  court  for  delay  only  as  to  require  the 
award  of  damages  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  i§  998-1000;    Dec.  Dig.  §  262.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  between  R.  D.  Beverly  and  M.  F. 
Gilmore.  Verdict  for  Gilmore,  and  new  trial 
denied.    Beverly  brings  error.    Affirmed. 

Shipp  &  Kline,  of  Moultrie,  for  plaintiff  in 
error.  W.  F.  Way,  of  Moultrie,  for  defend- 
ant in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(189  Qa.  668) 

GEORGIA  PORTLAND  CEMENT  &  SLATE 

CO.  et  aL  v.  JACKSON  et  aL 
(Supreme  Court  of  Georgia.    April  16,  1913.) 

(ByUabut  hy  the  Court.) 

OOBPOBATIONS  (§  557* )— APPOINTMENT  OF  Rs- 

CEivER— Grounds. 

Eight  persons  brought  an  equitable  action 
against  a  corporation  and  its  officers,  alleging 
that  eacJi  of  the  petitioners  was  induced  to 
purchase  and  pay  for  a  given  number  of  shares 
of  stock  of  the  corporation  by  reason  of  fraud- 
ulent misrepresentations  (fully  set  forth)  made, 
with  intent  to  deceive  petitioners,  by  the  offi- 


cers and  authorised  agents  of  the  corporation. 
The  relief  prayed  for  was:  (1)  A  receiver  for 
the  assets  of  the  corporation  and  all  of  its 
books,  papers,  etc.;  (2)  an  injunction  restrain- 
ing the  officers  of  the  corporation  from  *in- 
cumbering,  transferring,  or  hypothecating"  any 
of  its  assets  until  the  termination  of  the  suit; 
(3)  judgments  in  favor  of  each  of  the  petition- 
ers for  the  amounts  paid  by  them,  respective- 
ly, for  stock,  with  interest,  "against  the  cor- 
poration in  so  far  as  the  same  affects  the  land, 
or  the  fund  arising  from  the  sale  thereof"  (pe- 
titioners claiming  that  the  money  paid  by  them 
for  stock  was  all  that  went  towards  paying  for 
the  land;  title  to  which  was  taken  in  the  name 
of  the  corporation) ;  and  (4)  similar  judgments 
for  like  amounts,  with  interest  thereon,  against 
each  of  the  designated  directors  and  officers  of 
the  corporation,  ''jointly  and  severally."  Held, 
"the  power  of  appointing  receivers  and  order- 
ing injunctions  should  be  prudently  and  cau- 
tiously exercised,  and  except  in  clear  and  ur- 
gent cases  should  not  be  resorted  to."  Civil 
Code  1910,  i  5477.  See,  also.  Id.  If  5476,  5479. 
Accordingly,  where,  in  a  case  of  the  character 
above  stated,  there  were  no  allegations  and 
proof  of  the  insolvency  of  the  corporation,  nor 
of  an:r  danger  that  its  assets  (consisting  solely 
of  unimproved  lands,  rented  out,  by  resolution 
passed  in  regular  meeting  by  a  large  majority 
of  the  stockholders,  for  more  than  a  sufficiency 
to  pay  taxes  and  other  expenses)  would  deterio- 
rate in  value,  nor  that  the  claim  of  any  of  Hie 
petitioners  was  likely  to  be  otherwise  jeopar- 
dized before  the  termination  of  the  action,  it 
was  error  for  the  judge,  in  any  view  of  the 
case,  to  appoint  a  receiver  for  the  corporation 
and  to  grant  an  interlocutory  injunction  in  ac- 
cordance with  the  prayers  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  2227,  2228,  2230-2236; 
Dec.  Dig.  §  557.»]     , 

Error  from  Superior  Court,  Fulton  0)an- 
ty;    Geo.  L.  Bell,  Judge. 

Action  by  J.  G.  Jackson  and  others  against 
the  Georgia  Portland  Cement  &  Slate  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Reversed. 

Hines  &  Jordan,  of  Atlanta,  for  plaintiffs 
in  error.  I.  F.  Mundy,  of  Rockmart,  for  de- 
fendants in  error. 


FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

(m  Ga.  649) 
PENICK  et  al.  v.  ATKINSON  et  aL 
(Supreme  Court  of  Georgia.    April  15,  1918.) 

(8yllahu9  fiy  the  Court) 

Taxation  (§  80*)— Estates  (§  6*)— Owner— 
"Determinable  Fee**— "Perpetual  Lease." 
A  lease  of  land  to  A.  for  as  long  as  he, 
his  heirs  or  assigns,  shall  pay  a  stipulated  an- 
nual ground  rent  to  the  lessor  or  his  heirs  or 
assigns,  and  shall  comply  with  the  covenants 
therein  named,  creates  a  base  or  determinaJble 
fee,  and  the  property  should  be  taxed  to  the 
lessee  as  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§167.  168:  Dec.  Dig.  §  80;*  Es- 
tates, Cent.  Dig.  I  6;   Dec.  Dig.  §  6.* 

For  other  definitions,  see  Words  and  Phrases: 
vol  1,  p.  716;   vol.  3,  pp.  2036,  2037.] 

Error  from  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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Action  bj  Mrs.  Z.  D.  Atkinson  and  others 
against  L.  T.  P^ilck,  Sr.,  executor,  and  oth- 
ers. Verdict  for  plaintiffs  and  new  trial  de- 
nied, and  defendants  bring  error.    Reversed. 

E.  H.  George  and  K.  S.  Anderson,  both  of 
Madison,  Jno.  0.  Hart,  of  Union  Point,  and 
T.  S.  Felder,  Atty  Gen.,  for  plaintiffs  In  es- 
ror.  Sam'l  H.  Sibley,  of  Union  Point,  for  de- 
fendants In  error. 

EVANS,  P.  J.  On  August  3,  1880,  Athar- 
ates  Atkinson  and  F.  G.  Foster,  as  executor 
of  A.  G.  Foster,  jointly  executed  the  follow- 
ing instrument : 

"Whereas,  Atharates  Atkinson  of  the  said 
county  did  lease  from  Albert  G.  Foster,  late 
of  said  county,  deceased,  two  lots  on  the 
northeast  side  of  the  public  square  In  the 
dty  of  Madison  In  said  county,  one  known 
as  the  Masonic  Hall  corner,  and  one  the  Gold- 
berg lot,  upon  condition  that  the  said  Atkin- 
son might  erect  houses  thereon,  paying  the 
said  Foster  for  the  ground  rent  thereof  the 
sum  of  three  hundred  dollars  annually  on  or 
before  the  first  day  of  July  In  each  and 
every  year,  the  said  Atkinson  to  retain  pos- 
session so  long  as  he  paid  said  rent,  and 
upon  his  failure  to  pay  the  same  according 
to  the  terms  of  said  contract,  then  in  that 
event  the  said  Foster  to  take  absolute  pos- 
session of  said  property  and  the  buildings 
thereon  as  his  property;  and  whereas,  said 
contract  went  into  effect  during  the  year 
1869,  and  the  said  Atkinson  went  Into  pos- 
session and  has  continually  paid  his  rents 
for  each  and  every  year  since  the  making  of 
said  contract,  with  the  exception  of  the  year 
beginning  July  1,  1880,  as  appears  from  the 
receipts  of  said  Foster;  and  whereas,  the 
said  Foster  departed  this  life  on  the  9th  day 
of  July,  1880,  without  having  reduced  said 
contract  to  writing: 

"Now,  therefore,  for  the  purpose  of  having 
written  evidence  of  the  same,  we,  the  under- 
signed Atkinson  and  F.  G.  Foster,  as  execu- 
tor of  A.  G.  Foster,  late  of  said  county,  de- 
ceased, do  hereby  contract  with  one  another, 
the  same  being  tiie  contract  verbally  entered 
Into  and  put  in  execution  by  and  between 
the  said  Atkinson  and  Albert  G.  Foster  as 
hereinbefore  set  forth :  The  said  Atkinson  ob- 
ligates and  binds  himself  to  pay  to  the  said 
Foster,  executor,  as  aforesaid,  or  to  whom- 
soever may  be  the  legal  holder  of  this  paper 
under  a  division  In  distribution  of  the  estate 
of  said  A.  G.  Foster,  and  before  the  first 
day  of  July  of  each  year,  commencing  with 
July,  ;L880,  the  sum  of  three  hundred  dollars, 
and  on  failure  to  do  so  he  is  to  have  90 
days*  notice ;  then  in  that  event  he  is  to  turn 
over  the  possession  of  said  lots  and  houses 
and  premises  to  the  legal  holder  of  said  lots, 
houses,  and  possessions,  and  the  legal  holder 
of  this  paper,  or  otherwise  will  be  consid- 
ered as  a  tenant  holding  over.  In  considera- 
tion of  which  the  said  Fred  Foster,  Ex'r,  as 


aforesaid,  agrees  that  so  long  an  the  said 
Atkinson,  his  heirs  or  assigns,  pay  said  rent 
and  comply  with  his  contract  herein  set 
forth,  he,  the  said  Atkinson,  his  heirs  and  as- 
signs, shall  remain  in  the  legal  possession  of 
said  premises  as  tenant.'* 

The  plaintiffs,  alleging  themselves  to  be 
the  successors  In  title  of  Atkinson,  brought 
suit  against  the  defendants,  who  are  the  suc- 
cessors In  title  of  Foster,  alleging  that  the 
dty  of  Madison  had  assessed  for  taxation 
the  land,  together  with  the  Improvements 
thereon,  at  a  stated  sum,  three-fourths  of 
which  is  attributable  to  the  improvements, 
and  one-fourth  of  the  assessment  Is  attribu- 
table to  the  land  without  the  Improvements. 
The  plalntiffe  contended  that  the  taxes 
should  be  borne  In  that  proportion  by  them 
and  the  defendants.  The  defendants  declin- 
ed to  admit  the  plaintiffs*  contention.  Where- 
upon the  plaintiffs  paid  the  whole  tax  under 
an  agreement  with  the  defendants  that  they 
would  submit  an  issue  to  the  courts  as  to 
what  portion  of  the  assessed  tax,  if  any,  was 
legally  collectible  of  the  defendants.  The 
jury,  under  the  court's  instruction,  found 
that  the  tax  was  apportionable  and  fixed  the 
amount  to  be  paid  by  the  defendants.  The 
defendants  moved  for  a  new  trial,  which  be- 
ing refused  they  excepted. 

The  instrument  out  of  which  grows  this 
suit  was  construed,  in  Atkinson  v.  Orr,  83 
Ga.  34,  9  S.  E.  787,  to  be  a  perpetual  lease  on 
condition  of  the  prompt  payment  of  an  an- 
nual ground  rent  The  exigendes  of  the 
present  action,  call  for  further  interpreta- 
tion, so  as  to  determine  the  nature  of  the  es- 
tate or  interest  passing  thereunder  to  the 
lessee.  As  ordinarily  employed,  the  word 
"lease"  implies  a  term  and  reversion  to  the 
owner  of  the  land  after  its  termination,  and 
only  a  chattel  interest  passes.  In  the  ar- 
gument of  the  learned  Chief  Justice,  who  de- 
livered the  opinion  in  Atkinson  v.  Orr,  supra, 
he  made  a  clear  demonstration  that  the  par- 
ties to  this  Instrument  meant  something  more 
than  the  creation  of  a  tenancy  by  the  year, 
or  from  year  to  year.  Two  features  were  es- 
spedally  stressed  by  him,  viz.:  That  there 
was  rio  spedficatlon  or  limit  to  the  charac- 
ter or  value  of  the  buildings  to  be  erected 
by  the  lessee,  and  that  all  buildings,  how- 
ever expensive  or  valuable,  were  to  become 
the  absolute  property  of  the  lessor  in  the 
event  of  the  nonpayment  of  rent  for  a  single 
year.  He  also  took  into  consideration  that 
the  lease  was  "In  perpetuam,"  and  that  the 
owner  of  the  premises  was  to  be  restored  to 
possession,  not  by  the  termination  of  any 
term,  but  by  a  forfdture  and  re-entry  upon 
failure  to  pay  rent  And  when  It  Is  fur- 
ther considered  that  the  right  of  possession 
in  express  words  is  extended  to  the  lessee, 
"his  hdrs  or  assigns,"  it  is  clear  that  the 
learned  Chief  Justice  was  not  speaking  of 
leases  In  the  ordinary  acceptation  of  the 
word;    but  when  he  characterized  this  in- 
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Btrument  aa  a  perpetual  lease  he  had  In  mind  | 
the  quality  ot  the  estate  that  the  lessee  took, 
which  was  something  more  than  a  leasehold 
Interest  A  decisive  indication  that  the  in- 
strument was  not  intended  as  a  technical 
lease,  or  to  create  a  chattel  interest,  is  that 
the  lessee  shall  have  and  retain  possession  of 
the  premises  for  himself,  his  heirs  and  as- 
signs, so  long  as  he  complies  with  his  con- 
tract The  original  signification  of  the  word 
"lease"  is  that  the  lessee  has  an  estate  into 
which  he  cometh  by  lawful  means.  Co.  Litt 
43b.  The  grant  of  the  possession  of  one's 
land  to  another  and  his  heirs  will  pass  a 
fee,  for  the  reason  that  an  absolute  grant  of 
exclusive  possession  of  land  is  inconsistent 
with  any  other  estate  except  that  of  a  fee. 
The  estate  is  to  be  held  by  the  grantee,  his 
heirs  or  assigns,  so  long  as  the  grantee,  his 
heirs  or  assigns,  shall  pay  the  rent  reserved 
and  comply  with  the  conditions  of  the  grant 
The  effect  of  this  limitation  is  not  to  render 
the  estate  granted  less  than  a  fee,  but  only 
to  render  it  a  base  or  defeasible  fee.  A  per- 
petual lease  sometimes  has  been  referred  to 
and  considered  the  legal  equivalent  of  a  con- 
veyance in  fee  reserving  rent  1  Tiffany  on 
lAnd.  ft  Ten.  {  11 ;  Polts  v.  Huntley,  7  Wend. 
(N.  Y.)  210. 

In  Jamaica  Pond  Aqueduct  Cot  v.  Chander, 
9  Allen  (Mass.)  159,  it  was  held  that  *'an  in- 
strument by  which,  for  a  consideration  re- 
ceived all  at  one  time,  the  grantors  lease  cer- 
tain land  to  the  grantee,  mentioning  no  time 
during  which  the  estate  is  to  continue,  and 
reserving,  'so  long  as  this  lease  shall  con- 
tinue, the  right  to  any  logs  or  pipes  in  the 
same  leased  premises,'  and  certain  other 
rights  connected  therewith,  to  have  and  to 
hold  the  same  to  the  grantee,  'his  heirs  and 
assigns  under  the  restrictions  and  reserva- 
tions aforesaid,  so  long  as  said  grantors  shall 
keep  pipes  in  his  land,  as  aforesaid,  and  no 
longer,'  conveys  a  base  fee."  The  Supreme 
Court  of  Pennsylvania  has  held  that  a  lease 
to  A.  B.,  his  heirs  and  assigns,  creates  a  base 
fee.  Eobb  v.  Beaver,  8  Watts  &  S.  (Pa.)  107. 
In  Connecticut  Spiritualist  C^mp  Meeting 
Ass'n  V.  Town  of  East  Lynne,  54  Conn.  152, 
5  Atl.  849,  a  corporation  owning  a  camp 
ground  upon  which  was  erected  a  pavilion, 
and  in  which  religious  services  were  held, 
leased  cottages  on  the  camp  ground  to  les- 
sees, the  lease  being  to  the  lessee  and  "his 
heirs  and  assigns  forever,"  but  forfeitable  on 
breach  of  certain  conditions;  and  it  was 
held  that  such  a  lease  created  a  determinable 
or  base  fee. 

We  thlnlc  that  a  perpetual  lease  is  the  sub- 
stantial equivalent  of  a  fee  reserving  rent 
A  grant  of  land  to  another,  reserving  a 
fixed  annual  rent,  with  power  to  re-enter  for 
nonpayment  of  rent,  creates  a  defeasible  fee. 
Van  Rensselaer  v.  Hays,  19  N.  Y.  68,  75  Am. 
Dec.  278 ;  Stephenson  v.  Haines,  16  Ohio  St 
478 ;  Hudson  Tunnel  Co.  v.  Attorney  General, 
27  N.  J.  Eq.  573.    Ia  the  last-idted  ease  lands 
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under  water  were  granted  by  the  state,  and 
in  the  grant  a  rent,  payable  to  the  state,  was 
reserved,  and  in  the  instrument  of  grant  pow- 
er to  re-enter  for  nonpayment  of  rent  was  also 
reserved.  One  of  the  questions  was,  What  in- 
terest in  the  land  did  the  state  have  under 
this  grant?  In  the  opinion  it  was  said:  "The 
interest  which  the  state  has  in  the  premises  is 
not  an  actual  estate.^  It  consists  merely  in 
a  charge  to  secure  the  payment  of  the  rent 
reserved  by  distress  and  re-entry  and  taldng 
possession.  On  a  grant  of  the  whole  estate 
in  fee  simple,  reserving  a  certain  rent,  with 
a  clause  for  distress  and  re-entry  for  non- 
payment of  the  rent,  the  owner  of  the  rent 
has  neither  seigniory  nor  reversion.  2  Ste- 
I)hen's  Comm.  25 ;  Litt  §§  217,  218.  A  right 
of  entry  is  not  a  >rever8ion  or  estate  in  the 
land.  Nicholl  v.  New  York  &  B,  R.  Co.,  2 
Kernan  [12  N.  Y.]  121.  Nor  is  a  mere  pos- 
sibility of  reverter  for  condition  broken, 
which  may  or  may  not  happen,  an  estate  in 
reversion.  4  Kent  354;  2  Washb.  on  Real 
Property,  390." 

Ground  rents  are  not  unknown  to  the  Ju- 
risprudence of  this  state.  Three  cases  involv- 
ing this  subject  have  been  considered  by  this 
court:  Laurence  v.  Savannah,  71  6a.  392; 
Mayor,  etc.,  of  Savannah  v.  Weed,  84  Qa. 
688,  11  S.  B.  236,  8  L.  R.  A.  270;  Wells  v. 
Savannah,  87  Ga.  397,  13  S.  R  442.  In  the 
latter  case  land  demised  forever,  subject  to 
a  perpetual  rent  was  treated  as  the  property 
of  the  grantee,  his  heirs  and  assigns,  and 
ground  rent  reserved  was  treated  as  an  In- 
corporeal hereditament,  belonging  to  the  ven- 
dor, his  heirs  and  assigns. 

We  have  reached  the  conclusion,  from  the 
foregoing  considerations,  that  under  the  in- 
strument in  this)  case  Atkinson  took  a  base 
fee — ^that  is,  an  estate  in  fee — defeasible 
upon  noncompliance  with  the  conditions 
therein  named;  and  that  the  estate  of  Fos- 
ter reserved  an  annual  rent  charge,  which, 
so  long  as  the  estate  granted  Is  not  forfeited, 
la  an  incorporeal  hereditament  The  base 
fee  and  the  ground  rent  are  inheritable,  and 
the  heirs  and  assigns  of  each  sustain  the 
same  relation  to  each  other  as  did  the  orig- 
inal parties  to  the  instrument  Scott  v.  Lunt 
7  Pet  596,  8  L.  Ed.  797 ;  McCammon  v.  Coop- 
er, 69  Ohio  St  366,  69  N.  E.  658. 

Our  Civil  Code  declares  that:  "Taxes  are  to 
be  charged  against  the  owner  of  property  if 
known,  and  against  the  specific  property  it 
self  if  the  owner  is  not  known.  Life  tenants, 
and  those  who  own  and  enjoy  the  property, 
are  chargeable  with  the  tax  thereon.  Hence, 
while  the  public  may  treat  property  as  be* 
longing  either  to  the  maker  or  the  holder  of 
a  bond  for  titles,  when  the  latter  is  in  poft- 
session,  yet  as  between  the  parties  the  one 
receiving  the  rent  or  enjoying  the  use  is 
liable  for  the  tax.**  Applying  this  prinolple 
to  the  case  at  bar,  the  owners  of  the  base 
fee  (the  defendants  in  error  in  this  case),  are 
chargeable  with  the  tax  assessed  against  the 
land  and  improvements.    Wells  t.  Savannah* 
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supra;  Frandscus  v.  Reigart,  4  Watts  (Pa.) 
98;  Ck)nnecticut  Spiritualist  Gamp  Meeting 
Ass*n  V.  Bast  Lynne,  supra. 

The  petition  was  projected  and  the  case 
tried  on  the  hypothesis  that  the  two  parties 
in  the  contract  had  separate  interests  in 
the  land,  and  that  as  between  themselves 
there  should  be  an  apportionment  of  the  tax. 
But,  as  we  have  attempted  to  demonstrate, 
such  Is  not  the  case.  As  we  view  it,  the  own- 
er of  the  base  fee  is  the  owner  of  the  prop- 
erty in  possession,  and  is  liable  for  such  taxes 
as  may  be  assessed  against  the  property.  It 
is  true  that  his  property  is  burdened  with  a 
ground  rent,  but  that  gives  him  no  more 
right  to  call  upon  the  owner  of  the  ground 
rent  for  contribution  than,  if  the  property 
was  incumbered  by  mortgage,  to  call  upon 
the  mortgagee  to  share  in  the  payment  of  the 
tax  assessed  upon  the  property.  The  mort- 
gagee pays  taxes  on  his  mortgage  and  the 
mortgagor  on  the  property.  Likewise,  the 
owner  of  the  ground  rent  is  personally  liable 
for  the  tax  on  his  ground  rent,  and  the  own- 
er of  the  base  fee  is  liable  for  the  taxes  as- 
sessed against  the  land. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(189  Ga.  065) 

CULPEPPER  V.  CRANE. 
(Supreme  Court  of  Georgia.    April  16,  19ia) 

(SvllahuB  hy  the  Court,) 

Homestead  ({  138*)— Ajllowance  to  Widow 
—Election. 

Where  a  husband  as  the  head  of  a  family 
has  a  homestead  set  apart  for  himself  and 
wife,  and  the  widow  after  his  death  continnes 
upon  the  property  constituting  the  homestead 
for  a  great  number  of  years  (more  than  20 
years  in  the  present  case),  enjoying  during  that 
period  the  rents,  issues,  and  profits  of  the 
homestead,  she  will  not  be  allowed,  after  the 
expiration  of  snch  a  time,  to  take  a  year's  sup- 
port out  of  the  homestead  property,  but  will 
be  conclusively  presumed  to  have  made  an 
election  in  favor  of  the  enjoyment  of  the  home- 
stead as  such,  and  against  the  right  to  have  a 
year's  support  set  apart  to  her. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  §  13&*] 


Error   from 
County;  R.  W. 

Action  by  S. 
substituted  for 
administrator, 
plaintiff  brings 


Superior  Court,  Meriwether 
Freeman,  Judge. 
F.  CJulpepper,  administrator, 
plaintiff,  against  J.  M.  Crane, 
Judgment  for  defendant,  and 
error.    Reversed. 


A.  H.  Freeman,  of  Newman,  and  N.  F. 
CJulpepper,  of  Greenville,  for  plaintiff  in  er- 
ror. McLaughlin  &  Jones,  of  Greenville,  and 
J.  J.  Bull,  of  Oglethorpe,  for  defendant  in 
error. 

BECK,  J.  William  J.  Mitchell  died  about 
the  year  1881,  leaving  a  homestead  estate 
consisting  of  lands  in  Meriwether  county. 
His  widow,  who  was  the  sole  beneficiary  of 


the  homestead  after  his  death,  remained  in 
possession  of  the  lands,  enjoying  the  rents, 
issues,  and  profits  thereof  as  a  homestead, 
until  the  year  1905.  In  that  year  she  made 
application  to  have  a  year's  support  set  apart 
out  of  the  homestead  property.  The  ad- 
ministrator of  William  J.  Mitchell,  on  behalf 
of  heirs  and  creditors,  filed  a  caveat,  setting 
up,  among  other  things,  the  ground  that  the 
widow,  having  remained  in  possession  of  the 
homestead  property  for  more  than  20  years, 
should  be  considered  as  having  elected  to 
live  upon  the  homestead  instead  of  taking  a 
year's  support  By  consent  the  case  was  ap- 
pealed from  the  court  of  ordinary  to  the 
superior  court.  Pending  the  hearing  the 
widow  died,  and  the  case  proceeded  in  the 
name  of  her  administrator.  The  jury  trying 
the  case  found  in  favor  of  the  application 
for  a  year's  support  The  administrator 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  the  plaintiff  excepted. 

Where  a  husband  as  the  head  of  a  family 
had  a  homestead  set  apart  to  himself  and 
wife,  and  afterwards  died,  his  widow  **may 
elect  to  allow  the  homestead  to  remain  for 
her  benefit  as  the  sole  beneficiary,  or  to  take 
a  year's  support  out  of  the  homestead  prop- 
erty." Miller  V.  Crozier,  105  Ga.  54,  31  S.  E. 
122.  And  it  was  further  said  in  that  case: 
*'The  law  gives  her  an  estate  in  the  home- 
stead property  for  life  or  during  widow- 
hood, and  absolute  estate  in  the  year's  sup- 
port. She  can  elect  either  the  one  or  the 
other.  Her  election  of  the  one  will  amount 
to  a  relinquishment  of  the  other.  If  the 
whole  of  the  homestead  estate  be  allowed  her 
as  a  year's  support  then  according  to  Lowe 
V.  Webb,  85  Ga.  731  [11  S.  B.  845],  the  lesser 
estate  is  merged  into  the  greater,  and  she 
has  the  fee  to  the  whole."  While  it  was  held 
in  the  case  of  Bardwell  v.  Edwards,  117  Ga. 
824,  45  S.  E.  40,  that  the  fact  that  tiie  widow 
may  have  lived  on  the  homestead  and  de- 
rived her  support  from  it  for  more  than  a 
year  succeeding  the  death  of  the  head  of  the 
family  will  not  bar  the  widow  and  minor 
children  of  the  right  to  have  a  year's  support 
set  apart  to  them  out  of  the  property  con- 
stituting the  homestead  estate,  the  doctrine 
of  election  between  the  use  and  enjoyment  of 
the  homestead  estate  as  such,  and  the  rigiit 
to  have  a  year's  support  set  apart  were  dis- 
tinctly recognized.  In  the  present  case  the 
widow,  who  made  application  for  the  setting 
apart  of  a  year's  support,  had  lived  on  the 
homestead  estate  and  derived  her  support 
from  it  for  more  than  20  years;  and  the 
question  is  whether  she  shall  or  shall  not 
conclusively  be  presumed  to  have  made  an 
election  to  take  and  enjoy  the  homestead  as 
such,  and  relinquish  her  right  to  have  a 
year's  support  set  apart  out  of  it  There  are 
other  cases  which  might  be  dted,  applying 
the  doctrine  of  election  by  the  widow  be- 
tween the  enjoyment  of  the  homestead  es- 
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tate  as  such  and  the  right  to  have  a  year's 
support  set  apart  out  of  the  property  con- 
stituting the  homestead  estate.  It  has  been 
held  that  where  the  widow  continues  to  live 
upon  the  property  after  the  death  of  the  hus- 
band who  had  the  same  set  apart  to  himself 
and  wife  as  a  homestead  enjoying  the  home- 
stead estate  until  her  death,  without  making 
application  for  a  year's  support  out  of  the 
property  or  indicating  her  intention  to  do 
so,  she  will  he  held  to  have  elected  to  take 
the  homestead  property  rather  than  a  year's 
support  Ehrlich  v.  Silverstein,  121  Ga.  54, 
48  S.  E.  703. 

Will  any  other  facts  and  circumstances, 
short  of  the  death  of  the  wife  before  ex- 
pressly declaring  an  intention  to  assert  her 
right  to  a  year's  support,  be  held  to  amount 
to  an  election  upon  her  part  to  relinquish 
her  right  to  a  year's  support?  We  are  of 
the  opinion  that  acts  and  conduct  of  the  wife 
may,  in  such  a  case,  where  continued  for  a 
long  period  of  time,  as  clearly  manifest  an 
intention  to  make  an  election  as  an  express 
declaration  upon  her  part  In  certain  cases 
it  has  been  held  that  where  a  widow  remain- 
ed in  possession  of  land  until  the  time  of 
her  death  and  until  a  long  time  after  her 
right  to  dower  was  barred,  without  making 
an  application  therefor,  the  fair  legal  pre- 
sumption from  such  facts  is  that  she  had 
elected  to  take  a  child's  part  of  the  land, 
\ihere  that  was  more  beneficial  to  her  inter- 
est, although  no  formal  election.  Independent 
of  her  acts  and  conduct,  was  shown*  That 
she  did  not  Intend  to  claim  a  dower  in  the 
land  was  clearly  manifested  by  her  failure 
to  make  application  for  it  within  the  time 
allowed  by  law;  and  therefore  it  was  said 
she  should  be  considered  as  having  held  the 
land  under  her  right  to  a  child's  part  there- 
of, "and  her  acts  and  conduct  will  be  con- 
sidered as  an  election  on  her  part  to  that 
effect,  in  view  of  the  facts  of  the  case." 
Sewell  V.  Smith,  64  Ga.  567;  Sloan  v,  Whit- 
aker,  58  Ga.  819.  In  the  case  of  Rountree  v. 
Gaulden,  128  Ga.  737,  58  S.  E.  346,  it  was 
said:  "Upon  the  death  of  the  husband  the 
wife  Is  entitled  to  dower.  She,  Is  permitted 
to  take,  however,  In  lieu  of  dower,  a  child's 
share  In  the  estate.  If  she  elec^  to  take 
her  dower,  she  has  no  further  interest  In  the 
realty.  If  she  elects  to  take  a  child's  share, 
she  is  entitled  to  the  share  which  a  child 
would  take,  unless  the  shares  exceed  five  In 
number,  In  which  event  she  is  entitled  to  a 
one-fifth  part  of  the  estate.  Civ.  Code  1895, 
i  3355.  Her  election  to  take  a  child's  part 
of  the  real  estate  in  lieu  of  dower  must  be 
exercised  within  12  months  from  the  grant 
of  letters  testamentary  or  of  administration 
on  the  husband's  estate.  Civ.  Code,  §  4689 ; 
La  Grange  Mills  v.  Kener,  121  Ga.  429  [49  S. 
E.  300].  There  is  no  presumption  of  law  that 
a  widow  will  elect,  or  has  elected,  to  take 
a  child's  part  in  the  estate  of  her  husband. 


Jossey  V.  Brown,  119  Ga.  758  [47  S.  E.  350j. 
It  must  afiSrmatively  appear  that  she  elect- 
ed^ take  a  child's  part  within  the  time  pre- 
scribed by  law.  This  may  appear  by  an  elec- 
tion in  writing,  duly  signed,  filed,  and  re- 
corded In  the  ofELce  of  the  ordinary;  but 
this  is  not  the  only  method  of  proving  the 
fact  of  such  election.  The  fact  of  election 
may  be  shown  by  circumstances  establishing 
the  same,  as  well  as  by  direct  evidence.  If 
the  circumstances  are  such  as  to  establish 
that  an  election  has  been  made  in  time,  It  Is 
as  much  af^rmatively  established  as  if  there 
were  direct  evidence  to  that  effect" 

In  the  present  case  it  will  be  noted  that 
the  widow  continued  to  live  upon  the  proper- 
ty constituting  the  homestead  estate  for 
more  than  20  years ;  and,  while  she  could 
not  have  sold  or  created  valid  liens  upon  it, 
she  enjoyed  the  rents,  issues,  and  pronts  of 
it  as  completely  as  if  she  had  owned  it  In 
fee  simple  during  that  period.  And  we  think 
that  if  In  any  case  acts  and  conduct  can 
show  an  election  between  two  rights,  both  of 
which  cannot  be  enjoyed.  It  should  be  so 
held  In  this  case.  To  hold  otherwise,  It 
seems  to  us,  would  be  most  inequitable  and 
unjust  to  creditors.  The  uncontroverted  evi- 
dence in  this  case  showing  that  the  applicant 
for  a  year's  support  had  remained  In  pos- 
session of  the  homestead  for  more  than  20 
years,  the  caveat  on  the  ground  that  the 
widow  had  made  an  election  In  ftivor  of  liv- 
ing upon  and  enjoying  the  homestead  prop- 
erty and  against  the  taking  of  a  year's  sup- 
port should  have  been  sustained  by  the  ver- 
dict of  the  jury,  and  the  verdict  in  favor  of 
the  year's  support  and  against  the  caveat 
was  without  evidence  to  support  it  and  con- 
trary to  law. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILrL^  J.,  disqualified. 


(U»  Oa.  964) 
RODGBRS  V.  McGUOIRK.  Sheriff. 
(Supreme  Court  of  Georgia.     April  16,  1918.) 

(SyUahuB  hy  the  Court.) 

Shebiffs  and  Constables  (§  128*)— Fail- 
UBE  to  Make  Money  on  Execution — 
Right  of  Aotion-^Statbment  of  Counsbi. 
—Res  Judicata. 

An  action  for  damages  was  instituted 
against  the  sheriff  for  failure  to  make  the 
money  due  according  to  the  face  of  an  execu- 
tion placed  in  his  hands  for  enforcement.  The 
defendant  filed  an  answer  denying  the  material 
allegations  of  the  petition.  The  trial  of  a 
claim  case  arising  on  a  levy  under  the  execu- 
tion immediately  preceded  the  call  for  trial  of 
the  action  against  the  sheriff.  The  claim  case 
resulted  in  the  direction  of  a  verdict  finding 
the  property  not  subject.  When  the  case 
against  the  sheriff  was  called,  both  sides  an- 
nounced "Ready,"  and  counsel  for  the  plain- 
tiff stated  that  his  case  was  substantially  as 
disclosed  by  the  evidence  introduced  on  the 
trial  of  the  claim  case.  Held,  that  it  was  er- 
roneous, at  this  stage  of  the  hearing  of  the 
case  against  the  sheriff,  for  the  judge  to  de- 
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cide  that  the  plaintiff  was  not  entitled  to  a 
judgment,  and  to  enter  a  judgment  declaring 
that  it  appeared  that  the  issues  involved  in 
the  case  were  adjudicated  adversely  to  the 
plaintiff  in  the  claim  case,  and  thereupon  to 
discharge  the  sheriff  and  dismiss  the  case 
against  him. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  136,  260-263;  Dec 
Dig.  I  128.*] 

BirroT  from  Superior  Court,  Douglas  Coun- 
ty;   Price  £)dwards.  Judge. 

Action  by  Robert  L.  Rodgers  against  C. 
W.  McGuolrk,  Sheriff.  Action  dismissed, 
and  plaintiff  brings  error.    Reversed. 

Robert  L.  Rodgers,  of  Atlanta,  in  pro  per. 
B.  G.  Griggs,  of  Douglasvllle,  for  defendant 
In  error. 


ATKINSON,  J.    Judgment  reversed.    All 
the  Justices  concur. 


(189  Ga.  807) 

BIARTIN  et  aL  v.  SEABOARD  AIR  MNB  RY. 

(Supreme  Court  of  Georgia.    April  18*  1013.) 

(Syllalus  lif  the  Court.) 

1;  RaiIiBOads  (§  68* )— Right  of  Wat— Deed 

—Construction. 

The  description  of  the  land  referred  to  in 
the  deed  set  forth  in  the  statement  of  facts  was 
indefinite  until  the  grantee  located  its  roadbed 
through  the  lands  of  the  grantor  in  the  town 
of  Lawrenceville.  As  soon  as  that  was  done, 
the  description  became  definite,  and  applied  to 
a  strip  of  land  of  only  such  width  as  was  then 
occupied  by  the  railroad  bed  and  cuts  and  fills. 

(a)  The  grant  did  not  authorize  the  succes- 
sor in  title  of  the  grantee,  years  after  the  loca- 
tion of  the  roadbed,  to  take  additional  land  for 
the  location  of  a  side  track,  without  consent 
of  the  owner  or  condemnation  proceedings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  159,  160;   Dec.  Dig.  {  68.  ♦] 

2.  Adverse    Possession    (§    14*)— Title    by 
Prescbiption— Railroad  Right  of  Wat. 

The  evidence  did  not  authorize  the  judge 
to  find  that  the  railroad  company  had  prescrip- 
tive title  by  20  years'  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  77-81;  Dec.  Dig.  § 
14.*] 

3.  Eminent  Domain  (J  274* ) —In junction— 
Gboun  Ds— Railboads. 

The  plaintiffs  having  shown  sufficient  title 
to  support  the  action,  and  there  being  no  evi- 
dence of  title  in  defendant,  the  judgment  re- 
fusing an  interlocutory  injunction  was  errone- 
ous. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {{  753,  765-768;  Dec.  Dig. 
f  274.*] 

Error  from  Superior  Court,  Qwinnett 
County;    C.  H.  Brand,  Judge. 

Action  by  W.  W.  Martin  and  otiiers  against 
the  Seaboard  Air  Line  Railway.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

On  the  23d  day  of  April.  1891,,  T.  M.  Pee- 
ples  executed  a  deed  to  the  Georgia,  Caro- 
lina &  Northern  Railway   Company,   recit- 


ing: *'For  and  in  consideration  of  one  (|1.00) 
dollar  in  hand  paid,  I,  T.  M.  Peeples,  here- 
by sell  and  convey  to  the  Georgia,  Carolina 
&  Northern  Railway  Company,  its  succes- 
sors and  assigns,  the  following  property:  A 
strip  of  land  extending  each  side  of  and 
at  right  angles  to  the  center  of  the  track 
or  roadbed  of  said  line,  as  the  same  may  be 
located  and  established  by  the  party  of  the 
second  part,  upon  and  over  any  and  all  lands 
of  the  party  of  the  first  part,  situated  in  the 
county  aforesaid  [Gwinnett]  and  In  the  cor- 
porate limits  of  the  town  of  Lawrenceville, 
and,  in  case  of  high  banks  or  deep  cuts,  such 
additional  width  as  may  be  necessary.  The 
party  of  the  second  part  shall  have  the  right 
to  cut  timber,  move  stones,  earth,  gravel, 
and  make  any  other  disposition  of  said  land 
right  and  proper  for  railroad  purposes,  but 
is  to  erect  no  houses  on  the  same.  The  land 
hereby  conveyed  is  the  ground  actually  oc- 
cupied by  the  roadbed,  either  fill  or  cut,  and 
which  may  be  necessary  for  the  operation 
of  the  business  of  said  road  in  running  its 
trains  through  the  lands  of  the  undersigned. 
It  is  agreed  between  the  said  parties  that 
the  party  of  the  second  part  will  put  in  and 
maintain  at  its  own  expense  a  stock  gap 
when  the  road  enters  high  inclosure  on  the 
east  side  or  at  the  public  road.'*  Between 
1891  and  1893  the  grantee  constructed  a 
railroad  through  the  lands  of  Peeples,  lo- 
cated in  the  town  of  Lawrenceville.  Sub- 
sequently, in  1912,  the  Seaboard  Air  Line 
Railway,  which  had  succeeded  to  the  title 
of  the  grantee  in  virtue  of  the  grant  from 
Peeples,  undertook  to  enlarge  its  actual  pos- 
sesion by  constructing  an  additional  sid- 
ing or  passing  track  through  the  same  lands, 
but  parallel  to  and  within  35  feet  of  the 
existing  main-line  tracks.  The  successors  In 
title  to  Peeples  filed  suit  to  enjoin  the  con- 
struction of  the  side  track,  on  the  ground 
that  the  defendant  was  seeking  to  take  their 
property  without  having  purchased  or  con- 
demned it  In  defense  to  the  action  the  de- 
fendant set  up  title  under  the  deed  first  men- 
tioned, contending  for  a  construction  thereof 
which  would  authorize  the  grantee  or  its  as- 
signs to  take  additional  property  for  rail- 
road purposes  at  any  time  in  the  future  when 
the  necessities  of  the  railroad  company  might 
require;  and  that  the  power  to  take  the 
property,  was  not  exhausted  in  the  first  in- 
stance, but  could  now  be  exercised.  The  de- 
fendant also  set  up  the  defense  that  by  pre- 
scription on  account  of  adverse  use  for  a 
period  exceeding  20  years  it  had  the  right  to 
the  property  on  which  it  was  sought  to  con- 
struct the  side  track.  On  the  interlocutory 
hearing  the  judge  refused  the  injunction, 
and  the  plaintiffs  excepted. 

O.  A.  Nix,  of  Lawrenceville,  for  plaintiffs 
in  etror.  Cobb  &  Erwin,  of  Athens,  and  N. 
L.  Hutchins,  Jr.,  of  LAwrenceville,  for  de- 
fendant in  error. 
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ATKINSON,  J.  [11  1.  The  land  through 
which  the  right  of  way  was  granted  was  lo- 
cated in  the  town  of  Lawrenceville.  The 
whole  tract  was  not  granted,  hat  only  a  strip 
of  land  through  the  tract  The  width  of  the 
strip  was  not  specified  in  feet  or.  other  unit 
of  measurement,  but  the  fact  that  it  was  not 
does'  not  require  a  construction  of  the  deed 
that  would  authorize  successive  encroach- 
ments on  the  land  of  the  grantor  after  the 
railroad  company  had  selected  the  location 
for  its  roadbed  and  cuts  and  fills  necessary 
to  the  maintenance  of  the  roadbed  through 
such  land.  So  to  construe  the  deed  would 
authorize  the  grantee  to  eventually  take  all 
of  the  grantor's  land,  if  the  necessities  of  the 
railroad  company  should  in  future  require 
it.  In  that  event  the  grantee  would  get  all, 
and  not  merely  a  strip  through,  the  land. 
While  the  width  of  the  right  of  way  was  not 
expressed  in  feet,  or  the  like,  it  was  de- 
scribed as  "extending  each  side  of  and  at 
right  angles  to  the  center  of  the  tra<^  or 
roadbed/'  and,  "in  case  of  high  banks  or 
deep  cuts,  such  additional  width  as  may  be 
necessary."  The  clear  meaning  pf  this  is 
that  the  strip  of  land  should  be  of  sufficient 
width  to  locate  the  roadbed  of  the  railroad 
company;  and  inasmuch  as  in  some  places, 
on  account  of  the  necessity  for  high  banks 
or  deep  cuts,  a  greater  width  might  be  neces- 
sary than  where  such  would  not  exist,  the 
right  of  way  so  given  need  not  be  of  uniform 
width,  but,  though  irregular,  should  not  be 
wider  than  actually  necessary  for  the  con- 
struction and  maintenance  of  the  railroad 
through  the  grantor's  laud.  That  such  was 
the  intention  of  the  parties  Is  made  the  more 
plainly  to  appear  by  the  further  language  of 
the  deed,  viz. :  "The  land  hereby  conveyed  is 
the  ground  actually  occupied  by  the  roadbed, 
either  fill  or  cut,  and  which  may  be  neces- 
sary for  the  operation  of  the  business  of  the 
said  road  in  running  its  trains  through  the 
lands  of  the  undersigned."'  The  grant  did  not 
identify  the  land  Intended  to  be  granted,  but 
left  it  to  the  grantee  to  complete  the  identi- 
fication by  locating  the  road  through  the 
grantor's  land.  This  is  indicated  by  the 
language  which  refers  to  the  roadbed  intend- 
ed to  be  located  "as  the  same  may  be  locat< 
ed  and  established  by  the  party  of  the  second 
part."  Subsequently,  when  the  grantee  lo- 
cated its  roadbed,  that  completed  the  identi- 
fication of  the  land  granted  and  fixed  the 
rights  of  the  parties  under  the  deed,  thereby 
confining  the  grantee  to  the  land  so  appropri- 
ated. Gaston  v.  Railway  Co.,  120  Ga.  516, 
48  S.  E.  188;  A.  &  W.  P.  R.  Co.  v.  A.,  B.  & 
A.  R.  Co.,  125  Ga.  629  (2),  64  S.  B>.  736.  The 
deed,  therefore,  was  no  authority  for  the 
successors  in  title  of  the  grantee,  many  years 
after  the  location  of  the  roadbed,  to  encroach 
upon  the  remaining  part  of  the  land  from 
which  the  strip  waa  taken,  for  the  purpose 


of  building  the  additional  side  track  which 
was  sought  to  be  enjoined. 

[2]  2.  It  was  contended  that  the  defendant 
had  acquired  prescriptive  title  by  20  years' 
adverse  possession  of  that  portion  of  the 
land  on  which  it  purposed  to  locate  the  ad- 
ditional side  track.  The  action  was  institut- 
ed in  October,  1912.  The  evidence  in  favor 
of  the  railroad  company  does  not  disclose 
clearly  the  date  on  which  It  is  contended  that 
the  possession  commenced  on  which  it  relies 
for  prescription,  nor  even  the  date  of  the 
construction  of  the  railroad  through  the 
grantor's  land.  It  was  somewhere  between 
the  date  of  the  deed,  April  28, 1891,  and  1893. 
Even  if  the  railroad  company  had  extended 
its  possession  beyond  the  land  actually  oc- 
cupied by  the  roadbed  and  cuts  and  fills 
since  the  road  was  constructed,  it  is  not  clear 
that  the  adverse  possession  would  have  com- 
menced 20  years  before  the  filing  of  the  suit 
in  1912.  But  aside  from  this,  the  evidence 
is  undisputed  that  for  much  of  the  time  dur- 
ing the  alleged  prescriptive  period  the  suc- 
cessors in  title  of  the  grantor  were  in  actual 
possession,  cultivating  considerable  portions 
of  the  land  adjoining  the  roadbed,  including 
the  land  which  the  railroad  company  was 
seeking  to  appropriate  for  the  location  of  the 
side  track.  Under  these  circumstances  the 
evidence  did  not  authorize  the  Judge  to  hold 
that  the  railroad  company  had  title  by  pre* 
scription. 

[31  3.  The  plaintiffs,  who  were  seeking  to 
enjoin  the  railroad  company  from  taking 
their  land  without  condemnation  proceedings 
for  the  purpose  of  locating  an  additional 
side  track,  showed  sufficient  evidence  of  ti- 
tle to  support  their  action ;  while  the  defend- 
ant failed  to  show  title,  either  by  grant  or 
prescription.  Accordingly  it  was  erroneous 
to  refuse  the  injunction. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(1S9  Cku  664) 

MOSS  V.  ANDERSON  et  aL 
(Supreme  Court  of  Georgia.     April  15,  1918.) 

fSvllalv*  ^V  ih€  Oowri.) 

Refusal  of  Injunction. 

Under  the  evidence  in  this  case,  the  court 
below  did  not  err  in  refusing  to  grant  the  in- 
junctive relief  sought  by  petitioner. 

Error  from  Superior  Court,  Cobb  County; 
Newton  A  Morris,  Judge. 

Action  by  T.  J.  Moss,  executor,  against  8. 
A.  Anderson  and  others.  Judgment  for  de- 
fendants, plaintiff  brings  error.    Affirmed. 

Mozeley  &  Moss,  of  Marietta,  for  plaintiff 
In  error.  Geo.  F.  Gober,  of  Atlanta,  and 
John  Awtrey,  of  Marietta,  for  defendants  in 
error, 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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WILLIAMS  y.  STATE. 
(Sapieme  Court  of  Georgia.     April  16^  1918.) 

(ByUabus  hy  the  Court.) 

1.  Voluntary  Manslaughter. 

The  evidence  did  not  warrant  an  instruction 
on  the  law  of  voluntary  manslaughter. 

2.  Homicide  (§  300*)  —  Instructions  —  Sklf- 
Defense. 

Where  the  legal  principles  embodied  in  Pen. 
Code  1910,  S  70.  relating  to  the  law  of  self- 
defense,  were  contained  in  an  instruction  con- 
cretely applying  these  principles  to  the  facts 
of  the  case,  a  new  trial  is  not  required  because 
the  court  failed  to  give  further  instructions  on 
the  law  of  self-defense  in  the  statutory  lan- 
guage. 

[Ed.  Note.— Por  other  cases,  see  Homicide, 
Cent.  EWg.  §§  614,  (5ieM520,  622-630 ;  Dec  Dig. 
S  300.*] 

3.  Criminal  Law  (i  608*)— Evidbncb— Fail- 
ure TO  Object— Instruction. 

Where  testimony  relating  to  a  dyinjg  dec* 
laration  of  the  decedent  is  received  in  evidence, 
and  no  objection  is  made  thereto,  it  is  not  error 
for  the  court  to  give  in  charge  to  the  jury  the 
legal  principles  applicable  to  dying  declarations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Jj&w,  C^nt.  Dig.  SS  1651-1654;  Dec.  Dig.  § 
698.*] 

4.  Verdict  Sustained. 

The  evidence  was  sufficient  to  support  the 
verdict 

Error  from  Superior  Court,  Charlton  Coun- 
ty; T.  A.  Parker,  Judge. 

Maggie  Williams  was  convicted  of  crime, 
and  she  brings  error.    Affirmed. 

W.  B.  Gibbs,  of  Jesup,  for  plaintiff  in  er- 
ror. Wilson,  Bennett  &  Lambdin,  of  Way- 
cross,  M.  D.  Dickerson,  Sol.  Gen.,  of  Douglas, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(12»Qa.  797) 

TAYLOR  T.  J.  B.  BROWN  &  00. 

(Supreme  Court  of  Georgia.     April  18,  1913.) 

(SyUalw  ly  the  Court.) 

1.  Execution    (§   194*)— Claims    by    Third 
Persons— Evidence— Admissibility. 

Where  an  execution  was  levied  on  proper- 
ty as  that  of  a  husband^  and  a  claim  thereto 
was  interposed  by  his  wife,  who  asserted  title 
under  a  deed  which  was  not  shown  to  have 
been  made  after  the  creation  of  the  debt,  but 
which  was  not  recorded  until  after  the  judg- 
ment was  rendered  and  shortly  before  the  levy, 
and  there  was  evidence  tending  to  show  that 
the  husband  returned  the  property  for  taxation 
after  the  date  of  the  alleged  deed  to  his  wife, 
and,  with  her  knowledge,  used  the  land  as  a 
means  of  securing  a  loan  made  to  him,  and 
that  she  asserted  no  claim  of  ownership,  and 
where  the  husband,  as  a  witness  on  her  behalf, 
denied  that  he  represented  that  the  property  be- 
longed to  him  when  he  signed  the  note  on 
which  the  judgment  was  based,  there  was  no 
error  in  allowing  one  of  the  plaintiflts  to  testify 
that  he  inquired  of  the  defendant  in  execution 
as  to  his  property,  and  was  informed  by  the 
latter  that  he  owned  the  lot  subsequently  lev- 


ied on,  and  that  the  plaintiffs  extended  credit 
on  the  faith  of  such  representation. 

[Ed.  Note.— For  other  cases,  see   Execution, 
Cent  Dig.  §§  571-674 ;  Dec.  Dig.  i  194.*] 

2.  Execution    ({    194*)— Claims    by    Thibd 
Persons— Evidenci&— Admissibility. 

Nor  was  there  error  in  allowing  such  wit- 
ness to  testify  that  he  sold  a  horse  to  another 
person,  and  that  the  defendant  against  whom 
the  execution  was  proceeding  signed  the  note 
alon^  with  the  purchaser,  and  thus  obtained 
credit  to  be  extended.  Such  evidence  was  not 
objectionable  on  the  ground  that  it  tended  to 
show  that  the  defendant  against  whom  the  ex- 
ecution was  proceeding  was  a  surety,  after 
judgment  had  been  rendered  against  him  as  a 
principal 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  571-674 ;    Dec.  Dig.  §  194.*] 

3.  Trial  (§  25*)— Reception  of  E}vidbncb— 
Argument  of  Counsel— Waiver, 

Where,  in  a  claim  case,  the  claimant,  be- 
fore the  introduction  of  evidence  commenced, 
did  not  admit  possession  in  the  defendant  in 
execution,  or  in  any  manner  claim  the  right  to 
assume  the  burden  of  proof  and  of  the  opening 
and  conclusion  of  the  argument,  but  permitted 
the  plaintiffs  in  execution  to  assume  the  bur^ 
den  of  proof  and  to  open  and  conclude  the  in 
troduction  of  evidence  (each  side  introducing 
evidence),  it  was  too  late,  after  the  evidence 
had  closed  and  before  the  argument  began,  to 
assert  for  the  first  time  the  right  to  the  opening 
and  conclusion,  on  the  ground  that  the  entry  of 
levy  (which  the  plaintiffs  in  execution  had  in- 
troduced in  evidence)  recited  that  the  property 
was  levied  on  ''as  the  property  of,  and  in  pos- 
session of,  the  defendant*' 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  44r-75 ;   Dec.  Dig.  §  25.*] 

4.  Verdict  Sustained. 

The  evidence  was  sufficient  to  sustain  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Execution  was  issued  In  favor  of  J.  B. 
Brown  &  Co.  against  C.  L.  Taylor  and  oth- 
ers, and  a  dalm  to  the  property  levied  on 
was  Interposed  by  Mrs.  S.  A.  Taylor.  The 
jury  found  the  property  subject  to  the  levy, 
a  new  trial  was  denied,  and  claimant  brings 
error.    Affirmed. 

On  March  23,  1909,  an  execution  was  is- 
sued in  favor  of  J.  B.  Brown  &  dk).  against 
C.  L.  Taylor,  J.  W.  Taylor,  and  J.  H.  Tay- 
lor. It  recited  that  it  was  based  on  a  Judg- 
ment rendered  on  March  13,  1909.  On  Feb- 
ruary 14,  1912,  it  was  levied  on  a  lot  of 
land  "as  the  property  of,  and  in  possession 
of,  the  defendant  J.  W.  Taylor."  A  claim 
was  interposed  by  Mrs.  S.  A.  Taylor,  the  wife 
of  J.  W.  Taylor.  On  the  trial  the  plaintlifB 
introduced  in  evidence  the  execution,  with 
the  entry  of  levy  thereon,  and  rested.  The 
claimant  introduced  a  deed  from  the  defend- 
ant in  fi.  fa.  to  the  claimant,  dated  November 
3,  1905,  and  recorded  January  19,  1912.  The 
claimant  thereupon  rested.  The  plaintiffs 
then  introduced  evidence  tending  to  show 
that  the  land  was  conveyed  to  the  defendant 
in  fl.  fa.  on  March  19,  1905;  that  he  had  re- 
turned it  for  taxation ;  that  he  had  obtained 


*For  othar  casM  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep*r  Indozet 
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a  loan  from  tbe  bank,  and  had  executed  a 
deed  to  the  land  to  secure  the  loan,  after 
the  date  of  the  deed  from  him  to  his  wife; 
that  neither  the  defendant  in  fl.  fa.  nor  the 
claimant  ever  told  the  official  of  the  bank 
who  acted  for  it  that  the  property  was  hers, 
or  that  she  had  any  claim  to  it;  that  one  of 
the  plaintiffs  sold  a  horse  to  one  Charlie 
Taylor,  and  J.  W.  Taylor  signed  the  note 
with  him;  that  the  plaintiff  knew  that 
Charlie  Taylor  had  no  property,  and  ques- 
tioned J.  W.  Taylor  about  his  responsibility, 
and  the  latter  stated  that  he  owned  the  prop- 
erty now  involved  in  the  claim  case,  and  on 
the  faith  of  this  statement  credit  was  ex- 
tended to  Charlie  Taylor.  The  claimant  in- 
troduced evidence  tending  to  prove  that  she 
had  bought  another  lot  of  land  and  paid 
for  it  with  her  own  money;  that  she  ex- 
changed that  lot  with  her  husband  for  the  one 
now  Involved  in  controversy;  that  she  au- 
thorized him  to  obtain  a  loan  from  the  mort- 
gage company,  expecting  to  receive  a  part  of 
it,  but  she  did  not  do  so;  that  she  did  not 
tell  him  to  secure  a  loan  on  the  property 
in  his  own  name,  or  authorize  him  to  repre- 
sent to  the  company  that  it  was  his  property, 
but  did  authorize  him  to  obtain  the  loan, 
though  he  did  not  have  any  deed  except  the 
one  which  he  bad  before  he  exchanged  lots 
with  her;  that  her  husband  told  her  that 
they  had  to  pay  a  debt  which  they  owed; 
and  that  he  wanted  to  get  money  and  pay 
such  debt  with  a  part  of  what  he  expected 
to  receive,  and  she  agreed  thereto.  The  de- 
fendant in  fi.  fa.,  as  a  witness  for  the  claim- 
ant, denied  making  any  representations  as  to 
the  ownership  of  the  property  at  the  time 
he  signed  the  note  on  which  the  Judgment 
was  based,  but  admitted  that  he  knew  he 
could  not  pay  for  the  horse  if  Charlie  Tay- 
lor, the  purchaser  of  it,  failed  to  do  so.  In 
rebuttal  the  plaintiffs  in  fl.  f^.  introduced 
evidence  tending  to  show  that  the  lot  which 
th^  claimant  contended  she  exchanged  with 
her  husband  for  that  involved  in  this  case 
had  been  bought  by  the  husband  from  an- 
other person  and  paid  for  by  him ;  and  that 
when  the  last  payment  was  made  they  did 
not  have  witnesses  present  to  attest  the  deed, 
and  the  defendant  in  fl.  fa.  suggested  that  it 
be  made  to  his  wife,  and  he  could  act  as  a 
witness,  which  was  done. 

J.  H.  Price,  C.  C.  Hall,  R.  Eve,  and  J.  S. 
RidgdUl,  all  of  Tlfton,  for  plainUff  in  er- 
ror. R.  D.  Smith,  of  Tif ton,  for  defendant  in 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  Creditors  of  a  husband  sought  to 
collect  his  debt  by  levying  on  certain,  land. 
The  wife  of  the  defendant  in  execution  claim- 
ed the  land  under  a  deed  from  her  husband, 
which  bore  date  in  1905,  but  was  not  record- 
ed until  January  19,  1912,  after  the  Judg- 
ment against  her  husband  and  Just  before 


the  levy.  She  claimed  to  have  acquired  tblB 
property  by  virtue  of  h£fVing  conveyed  to 
her  husband  another  lot  in  exchange  for  it; 
but  there  was  evidence  tending  to  show  that 
her  husband  paid  for  the  other  lot,  that  he 
used  the  land  levied  on  as  a  security  in  bor- 
rowing money,  with  the  knowledge  of  his 
wife,  after  she  claimed  to  own  it,  and  that 
the  deed  to  her  was  withheld  from  record. 

[1]  1.  Evidence  was  admissible  to  show 
that  the  creditors  extended  credit  on  the 
faith  of  the  representation  of  the  husband 
that  he  owned  the  lot  This  could  not  be 
introduced  as  proving  an  admission  on  the 
part  x)f  the  wife;  she  being  absent,  and  it 
not  appearing  that  she  knew  of  it  But  it 
was  admissible  to  show  that  the  credit  was 
extended  on  the  faith  of  the  property,  while 
the  husband  was  allowed  to  deal  with  it  as 
the  apparent  owner,  and  also  to  contradict 
his  evidence,  in  which  he  denied  that  he 
made  any  such  representation.  In  a  contest 
between  creditors  and  a  husband,  who  owes 
the  debt,  and  the  wife,  who  claims  to  own 
the  property,  but  puts  no  deed  on  record  and 
allows  him  to  deal  with  the  property  as  if 
it  were  his  own,  it  is  competent,  on  an  Is- 
sue of  fraud,  to  show  that  the  creditor  had 
no  notice  of  any  claim  to  the  property  on 
the  part  of  the  wife,  but  extended  credit  on 
the  representation  that  it  belonged  to  the 
husband. 

[21  2.  There  was  no  error  in  allowing  one 
of  the  plaintiffs  to  testify  that  he  sold  a 
horse  to  another  person,  and  that  such  per- 
son and  the  defendant  in  execution  signed 
tbe  note  given  for  the  purchase  money.  This 
was  not  objectionable  on  the  ground  that  it 
tended  to  prove  that  the  defendant  in  execu- 
tion was  a  surety,  after  the  rendition  of 
Judgment  against  him  as  a  principal.  It  was 
not  offered  for  the  purpose  of  changing  the 
liability  of  the  defendant  in  execution  under 
the  Judgment,  but  as  tending  to  throw  light 
on  the  question  of  fraud  or  no  fraud  in  the 
alleged  transfer  of  his  property  to  his  wife. 

[3]  3.  Complaint  is  made  that  the  court 
did  not  allow  counsel  for  the  claimant  to 
open  and  conclude  the  argument,  upon  mo- 
tion therefor  made  ''before  the  beginning  of 
the  argument"  Whether  or  not  counsel  for 
the  claimant  would  have  been  entitled  to  as- 
sume the  burden  of  proof  and  accordingly 
to  have  opened  and  concluded  the  argument, 
had  he  sought  to  do  so  at  the  outset  of  the 
trial,  need  not  be  decided.  He  did  not  ad- 
mit possession  in  the  defendant  in  execution, 
or  assume  the  burden  of  proof.  The  entry 
of  levy  contained  the  words:  "Said  prop- 
erty levied  on  as  the  property  of,  and  in 
possession  of,  the  defendant  J.  W.  Taylor." 
But  the  claimant  did  not  at  the  outset  raise 
any  contention  that  a  prima  facie  case  ex- 
isted in  favor  of  the  plaintiffs.  On  tbe  con- 
trary, the  plaintiffs  in  execution  apparently 
assumed  the  burden  of  proof,  and  introduced 
in  evidence  the  execution  and  the  entry  of 
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levy.  The  claimant  then  Introduced  the  deed 
from  her  husband,  and  the  plaintlfXs  in  ex- 
ecution attacked  that  deed.  They  opened 
and  concluded  the  introduction  of  evidence. 
They  bore  the  brunt  of  the  fight  in  making 
Dut  a  prima  fade  case  and  rebutting  the  evi- 
dence introduced  by  the  claimant  It  was 
Coo  late  after  this  for  the  claimant's  counsel 
for  the  first  time  to  set  up  a  right  to  open 
and  conclude  the  argument  Bxcept  in  cases 
where  the  defendant  introduces  no  evidence, 
the  general  rule  is  that  the  burden  of  proof 
carries  with  it  the  right  to  open  and  con- 
clude the  argument  If  a  party  might,  be- 
fore evidence  is  introduced,  place  himself 
in  a  position  to  carry  the  burden  and  re- 
ceive the  corresponding  benefit,  he  cannot  let 
his  adversary  carry  the  burden  of  proof,  and, 
when  both  sides  have  closed  their  evidence, 
claim  the  benefit  of  opening  and  concluding 
the  argument  Abel  v.  Jarratt  &  Co.,  100 
Ga.  732,  28  S.  B.  453;  Cook  v.  Coffey,  103 
Ga.  384,  386,  30  S.  E.  27;  Central  Ry.  Co.  v. 
Morgan,  110  Ga.  168,  35  S.  E.  345. 

[4]  4.  The  evidence  was  sufiicient  to  sup- 
port the  verdict,  and  there  was  no  error  in 
refusing  to  grant  a  new  trial. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 

(m  Oa.  792) 

McCRANIB  ▼.  HUTCHINSON. 
(Supreme  Court  of  Georgia.     April  18,  1913.) 

(Byllahw  by  the  Court,) 

t  BXBCUTOBB  AND  ADHINISTHATOBS  ({  87*)^ 

Administbatob  Db  Bonis  Non— Occasioit 

FOB  Appointment. 

An  administrator  wlio  has  been  adjudged 
to  be  insane  is  disqualified  further  to  act,  and 
the  estate  is  unrepresented,  so  as  to  authorise 
the  appointment  of  an  administrator  de  bonis 
non  to  complete  the  administration. 

[Bd.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  |i  267-278 ;  Dec. 
Dig.  I  37.*] 

2.  bxecutobb  and  aduini8tbat0b8  ({  87*)^ 
Administratob  Db  Bonis  Non— Right  to 
Appointment. 

There  is  no  provision  of  law  vesting  the 
administration  of  an  estate  in  the  guardian  of 
the  property  of  an  insane  administrator,  and 
as  between  such  person  and  the  son  of  the  in- 
testate the  latter  is  entitled  to  letters  of  admin- 
istration. 

[Bd.  Note. — For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  11267-278;  Dec. 
Dig.  §  37.*1 

3.  Bxbcutobs  and  Adkinistbatobs  (i  87*)— 
Administratob  Db  Bonib  Non— Oocasion 
FOB  Appointment. 

Though  a  deed  to  one  as  the  administra- 
trix of  her  intestate  may  tedinically  vest  the 
title  in  the  administratrix  as  an  individual,  it 
may  be  shown  that  it  is  impressed  with  an  equi- 
ty in  favor  of  the  estate  of  her  intestate. 
Where  the  uncontroverted  evidence  Is  that  the 
administratrix's  intestate  was  in  possession  of 
the  land  at  his  death,  and  that  she  paid  some 
of  the  purchase  money  from  the  proceeds  of  the 
sale  of  the  personal  property  of  her  intestate, 
and,  after  taking  the  deed  to  herself  as  admin- 
istratrix, caused  her  dower  to  be  laid  off  in 


the  land,  and  procured  deeds  to  the  land  to  hei^ 
self  from  some  of  the  heirs  of  her  intestate, 
and  afterwards  was  adjudged  insane,  there  was 
no  error  in  holding  that  an  administrator  de 
bonis  non  should  be  appointed. 

[Bd.  Note. — For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  {§  267-278 ;  Dec 
Dig.  §  87.*] 

4.  Bxbcutobs  and  Administbatobs  (I  37*)— 
Administbatob  Db  Bonis  Non— Lacbxa. 
There  was  no  laches  on  the  part  of   the 
applicant,  barring  his  right  to  have  an  admin- 
istrator de  bonis  non  appointed. 

[Bd.  Note. — For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  if  267-278 ;  Dec. 
Dig.  §  87.*] 

Brror  from  Superior  Court,  Berrien  Coun- 
ty ;  W.  B.  Thomas,  Judge. 

An  application  by  B.  N.  Hutchinson  for  ad- 
ministration de  bonis  non  of  the  estate  of 
R.  N..  Hutchinson  was  caveated  by  BL  W. 
McCranle.  The  court  directed  a  verdict  for 
the  applicant,  and  the  caveator  brings  error. 
Affirmed. 

Robt.  L.  Shipp,  of  Moultrie,  and  Alexander 
&  Gary,  of  Nashville,  for  plaintiff  in  error. 
C.  B.  Parrish,  of  Adel,  for  defendant  in 
error. 

BVANS,  P.  J.  On  October  8,  1864,  Sarah 
Hutchinson,  widow  of  R.  N.  Hutchinson,  was 
appointed  administratrix  of  his  estate.  On 
January  30,  1908,  she  was  adjudged  in&ane 
and  a  guardian  appointed  for  her  property. 
She  had  never  been  discharged  from  the  ad- 
ministration of  the  estate.  In  1911  B.  N. 
Hutchinson,  a  son  of  R.  N.  Hutchinson,  ap- 
plied for  administration  de  bonis  non  on  his 
father's  estate.  The  application  was  caveat- 
ed by  B^  W.  McCranie,  who  averred  himself 
to  be  a  creditor  of  the  estate  and  guardian 
of  the  insane  administratrix.  The  grounds 
of  the  caveat  were  that  the  estate  of  R.  N. 
Hutchinson  had  been  fully  administered  by 
Sarah  Hutchinson,  the  administratrix;  that 
the  delay  of  47  years  by  the  heirs  of  the 
intestate  is  such  laches  as  estops  them  from 
asserting  tliat  the  estate  has  not  been  folly 
administered ;  but,  if  for  any  reason  farther 
administration  was  found  to  be  necessary, 
the  caveator,  creditor  of  R.  N.  Hutchinaon, 
and  guardian  of  the  property  of  Sarah 
Hutchinson,  was  entitled  to  be  appointed  as 
administrator.  On  the  trial  it  further  ap- 
peared that  R.  N.  Hutchinson  died  about  the 
year  1864,  in  possession  of  135  acres  of  land 
in  lot  No.  291  in  Berrien  county;  that  short- 
ly after  his  death  a  sale  was  had  of  his  per- 
sonal property  to  pay  a  small  balance  due 
on  the  land;  that  Sarah  Hutchinson  was  the 
second  wife  of  R.  N.  Hutchinson,  and  the  ap- 
plicant Is  the  son  of  a  former  marriage ;  that 
since  R.  N.  Hutchinson's  death  the  widow, 
together  with  some  of  the  children,  have  oc- 
cupied the  land;  that  some  of  the  children 
have  died,  leaving  issue;  that  on  December 
3,  1864,  D.  P.  McDonald  conveyed  the  land 
to  Sarah  Hutcliinson,  administratrix  of  the 
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estate  of  R.  N.  Hutchinson,  wliich  deed  was- 
recorded  on  Marcb  15,  1865;  that  on  October 
17,  1866,  a  dower  of  57  acres  In  this  land 
was  set  apart  to  Sarah  Hutchinson,  as  wid- 
ow of  R.  N.  Hutchinson;  that  in  1907  some 
of  the  children  of  R.  N.  Hutchinson  Joined 
in  a  deed  with  others  to  Mrs.  Sarah  Hutch- 
inson, conveying  the  same  land.  The  court 
directed  a  verdict  for  the  applicant,  and  ex- 
ception is  taken  to  this  ruling. 

[1]  1.  Does  the  insanity  of  an  administra- 
tor leave  the  estate  unrepresented,  so  as  to 
authorize  the  appointment  of-  an  administra- 
tor de  bonis  non?  The  Code  declares  that 
"administration  de  bonis  non  is  granted  upon 
an  estate  already  partially  administered  and 
from  any  cause  unrepresented.'*  Civil  Code, 
§  3939.  A  person  becoming  insane  no  longer 
possesses  the  qualifications  necessary  for  the 
intelligent  discharge  of  business  functions, 
and  an  insane  person  is  Incapacitated  to  dis- 
charge the  duties  of  administering  an  estate. 
The  insanity  of  the  administratrix,  occurring 
after  her  appointment,  leaves  the  estate  un- 
represented, and  It  is  proper  to  appoint  a 
successor. 

[2]  2.  There  is  no  provision  of  law  vest- 
ing the  administration  of  an  estate  in  the 
guardian  of  the  property  of  an  insane  ad- 
ministrator, and  as  between  such  person  and 
the  son  of  the  Intestate  the  latter  is  entitled 
to  letters  of  administration.  Civil  Code,  | 
3943. 

[3]  3.  The  proposition  most  warmly  con- 
tested in  the  argument  is  the  construction  of 
the  deed  from  Mct>onald  to  Sarah  Hutchin- 
son, administratrix  of  R.  N.  Hutchinson. 
The  applicant  contends  that  the  title  was 
conveyed  to  the  estate  of  R.  N.  Hutchinson, 
and  the  caveator  Insists  that  title  vested 
in  Sarah  Hutchinson,  and  that  the  added 
words,  "administratrix  of  the  estate  of  R. 
N.  Hutchinson,*'  are  simply  descriptlo  per- 
sonse.  This  is  really  the  test  question  in  the 
case,  because  the  evidence  does  not  show  that 
there  Is  any  other  property  belonging  to  the 
intestate.  It  has  been  ruled  that  "a  deed 
to  E.  H.  Pullen,  vice  president  of  the  Nation- 
al Bank  of  the  Republic  of  the  City  of  New 
York,  is  in  legal  efiTect  but  a  deed  to  K  H. 
Pullen  in  his  individual  capacity."  Green- 
field V.  Stout,  122  Ga.  803,  50  S.  B.  111. 
Though  the  technical  legal  title  may  be  in 
the  administrator,  it  may  be  shown  that  it 
is  Impressed  with  an  equity  in  favor  of  the 
estate.  Board  of  Education  v.  Day,  128  Ga. 
162,  57  S.  E.  359.  For  instance,  suppose  R. 
N.  Hutchinson  purchased  the  land,  but  fail- 
ed to  take  a  title.  His  administrator  could 
not  defeat  his  h^rs  by  procuring  a  title  to 
himself. 

The  record  shows  that  there  is  a  dispute 
over  the  ownership  of  the  land.  The  appli- 
oant  admits  proof  tending  to  show  that  R. 
N.  Hutchinson  died  in  possession  of  the  land, 
that  the  balance  of  the  purchase  money  was 


paid  by  the  administratrix  from  the  sale  of 
personal  property  belonging  to  her  intestate, 
that  she  took  the  deed  to  herself  as  admin- 
istratrix of  R.  N.  Hutchinson,  and  that  she 
recognized  the  land  as  belonging  to  her  in- 
testate by  taking  a  dower  in  same  and  by 
purchasing  the  interests  of  some  of  the  heirs 
at  law  of  the  intestate.  We  think  this  evi- 
dence sufficient  to  show  such  Interest  in  the 
land  to  be  in  the  estate  as  will  support  a 
grant  of  administration.  The  appointment 
of  an  administrator  de  bonis  non  is  supple- 
mentary to  a  prior  administration,  and  is 
based  on  a  vacancy  in  the  preceding  admin- 
istration, and  unadministered  assets.  It  is 
not  necessary,  before  granting  an  administra- 
tion, to  conclusively  show  that  there  are  as- 
sets which  have  not  been  administered;  if 
a  prima  facie  case  of  assets  is  made,  It  is 
sufilcient  to  give  the  court  power  to  appoint 
an  administrator  de  bonis  non,  and  leave  the 
proper  court  to  settle  the  title  to  the  proper- 
ty. Scott  V.  Fox,  14  Md.  393;  Pumpelly  v. 
Tinkham,  28  Barb.  (N.  T.)  821.  We  think 
the  evidence  made  a  prima  fade  case  of  an 
unadministered  asset,  such  as  to  authorize 
the  appointment  of  an  administrator  de  bonis 
non. 

[4]  4.  The  dower  estate  has  not  yet  ter- 
minated, and  for  that  reason,  if  none  other, 
the  administration  is  not  stale.  ^ 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(M  Oa.  6tt) 
KILPATRICK    v:    RIOHTER. 
(Supreme  Court  of  Georgia.     April  15,  1918.) 

(Byttahua  by  the  Court,) 

1,  Gakino   (§  50*)— Breach  of  Contbaot— 
Pleading. 

The  petition  in  this  case  ii  sufficient  to 
withstand  a  general  demurrer. 

[Bd.<  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  §§  103-107 ;    Dec.  Dig.  |  50.*] 

(Additional  SyHahiu  1y  Editorial  Staff.) 

2.  Gaming  <§  11*W- "Gambling  Contraot.** 

A  contract  of  Qale  of  cotton,  entered  Into 
in  good  faith  for  cotton  actually  to  be  deliver- 
ed, and  which  the  buyer  was  to  accept  and  pay 
for  at  the  agreed  price,  was  not  a  "gambling 
contract'*  on  its  face. 

[Qd.  Note.— For  other  cases,  see  Gaming. 
Cent  Dig.  (§  19-21,  23,  26 ;    Dec.  Dig.  (  11.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8028,  3029.] 

Brror  from  Superior  Court,  Morgan  Ooun- 
ty;   J.  B.  Park,  Judge. 

Suit  by  I.  T.  Kllpatrlck  against  R.  D.  Rich- 
ter.  The  petition  was  dismissed  on  demur* 
rer,  and  plaintiff  brings  error.    Reversed. 

George  ft  Anderson,  of  Madison,  and  Cobb 
ic  E}rwin,  of  Athens,  for  plaintiff  In  error. 
Middlebrooks  &  Burrs,  of  Madison,  for  de- 
fendant in  error. 
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HILL^  J.  Eilpatrlck  brought  snlt  against 
Rlchter  for  damages,  in  the  sum  of  |2,187.- 
50,  for  the  alleged  breach  of  the  following 
written  contract  entered  into  between  them : 

"Cotton  Contract   (Georgia,  Clarke  County. 

"This  contract  or  agreement,  made  and  en- 
tered into  this  the  29th  day  of  April,  1909, 
between  I.  T.  Eilpatrlck,  party  of  the  first 
part,  and  Russell  D.  Rlchter,  of  Morgan 
county,  Georgia,  party  of  the  second  part, 
witnesseth :  That  the  said  party  of  the  sec- 
ond  part  has  and  does  by  these  presents  sell 
to  the  said  I.  T.  Kllpatrick,  or  his  succes- 
sors or  assigns,  one  hundred  (100)  bales  of 
cotton,  to  be  delivered  at  Godfrey,  Ga.,  be- 
tween October  1st  and  the  25th  day  of  No- 
vember next  The  delivery  to  be  made  at 
such  times,  at  seller's  option,  in  lots  of  not 
less  than  50  bales ;  cotton  to  be  of  any  grade 
between  Inman's  6's  and  2's,  inclusive,  at 
the  price  of  9%  cents  per  pound,  basis  In- 
man's 5*s  (Athens  classification  and  weights), 
with  deductions  and  additions  for  other 
grades  according  to  Inman  &  Co/s  differ- 
ences in  effect  on  any  day  of  delivery.  Cot- 
ton to  be  in  merchantable  bales  weighing  500 
pounds  per  bale.  The  sum  of  one  dollar  in 
cash  has  been  paid  on  this  contract  by  the 
said  I.  T.  Kllpatrick  to  the  party  of  the 
second  part  in  part  consideration,  the  re- 
ceipt whereof  is  hereby  acknowledged  by  the 
said  party  of  the  second  part.  The  above 
number  of  bales  represents  the  crop,  or  a 
part  of  the  crop,  of  party  of  the  second  part 
for  the  present  year,  and  this  contract  is 
for  actual  cotton.  Now,  should  either  party 
of  this  contract  fail  or  refuse  to  carry  out 
his  or  their  part  of  the  same  on  the  day 
specified,  time  being  of  the  essence  of  the 
contract,  it  is  understood  and  agreed  that 
the  party  of  the  second  part,  upon  making 
tender  of  said  cotton  and  the  refusal  of  the 
said  I.  T.  Kllpatrick  to  accept  same  and  set- 
tle at  the  price  above  contracted  for,  shall  be 
entitled  to  liquidated  damages  In  an  amount 
equal  to  the  difference  between  the  price 
herein  contracted  for  and  the  actual  value 
of  the  same  grade  of  cotton  at  Godfrey,  Qa., 
on  the  day  of  such  tender  of  cotton;  and 
should  the  said  party  of  the  second  part  fail 
and  refuse  to  deliver  said  cotton  on  the  day 
mentioned  above  for  its  delivery,  it  is  un- 
derstood and  agreed  that  the  .said  I.  T.  Kll- 
patrick shall  be  entitled  to  liquidated  dam- 
ages in  an  amount  equal  to  the  difference 
between  the  actual  value  of  the  same  grade 
of  cotton  at  €k)dfrey,  Ga.,  on  the  date  of 
delivery  agreed  upon  in  this  contract  and 
the  price  herein  contracted  for.  It  is  ex- 
pressly understood  and  agreed  that  each  of 
the  parties  to  this  contract  waive  and  re- 
nounce any  and  all  rights  they  may  have  un- 
der and  by  virtue  of  the  homestead  or  ex- 
emption laws,  either  state  or  federal,  as 
against  the  fulfillment  of  this  contract  or  the 
liquidated  damages  agreed  on  under  same. 


Witness  the  hands  and  seals  of  each  party, 
signed  in  duplicate,  this  the  day  and  year 
first  above  written. 

"I.  T.  Kllpatrick.         [L.S.] 
"Russell  IX  Rlchter.    OU  &] 

"Grades: 
"2's— Strict  Middling. 

3'8— Oood  Middling. 

4's— Strict  Middling. 
"5'8— Middling. 

6's— Strict  Low   Middling.** 
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It  was  allege  in  the  petition  that  the 
plaintiff  stood  ready  to  comply  with  his  part 
of  the  contract,  to  accept  the  amount  of 
cotton  named,  and  to  pay  the  price  agreed 
upon,  but  the  defendant  refused  to  deliver 
the  cotton  as  he  agreed  to  do  in  the  contract, 
and  did  not  tender  or  deliver  the  cotton  dur- 
ing the  period  agreed  upon,  or  subsequently 
thereto;  that  on  November  25th  the  differ- 
ence in  amount  between  the  actual  value  of 
the  same  grade  of  cotton  at  Godfrey,  Ga.. 
and  the  price  of  the  cotton  agreed  upon  in  the 
contract  of  purchase  was  4%  cents — that  is, 
cotton  of  the  same  grade  was  worth  4%  cents 
more  on  November  25th  than  the  price 
agreed  upon  in  the  contract  of  purchase  on 
April  29th,  the  value  on  November  25th  being 
14%  cents  per  pound;  that  by  reason  of 
the  default  the  plaintiff  was  entitled  to  liqui- 
dated damages  In  the  sum  of  $2,187.50 ;  and 
that  the  defendant  admitted  his  liability  to 
the  plaintiff  in  the  following  written  ac^ 
knowledgment: 

"Dec.  8»  1909. 

"I.  T.  Kllpatrick,  Athens,  Ga.:  I  acknowl- 
edge receipt  of  your  bill  for  difference  of 
$2,187.50  on  one  hundred  bales  of  cotton 
sold  you  for  fall  delivery,  and  will  send 
you  note  covering  same  between  now  and 
Dec.  23/09.  R.  D.  Rlchter." 

To  this  petition  the  defendant  filed  his 
demurrer,  and  averred  that  the  copy  of  the 
cotton  contract'*  set  out  in  the  petition 
shows  on  its  face  that  it  is  a  gambling  con- 
tract, pure  and  simple;  said  contract  being 
the  basis  relied  upon  by  plaintiff  for  a  re- 
covery in  this  case.'*  The  court  sustained 
the  demurrer  and  dismissed  the  petition, 
whereupon  plaintiff  excepted. 

[1,  2]  We  think  the  court  erred  in  sustain- 
ing the  demurrer.  We  do  not  agree  with  the 
contention  that  the  contract  "on  its  face" 
shows  that  it  was  a  "gambling  contract  pure 
and  simple.*'  It  is  expressly  provided  in  the 
contract  that  the  cotton  to  be  delivered  rep- 
resents the  crop,  or  part  of  the  crop,  of  the 
defendant  for  the  year  in  which  the  con- 
tract was  made,  "and  this  contract  is  for 
actual  cotton."  If  the  contract  was  entered 
into  in  good  faith  for  "actual  cotton,"  actual- 
ly to  be  delivered,  and  the  plaintiff  was  to 
accept  the  cotton  and  pay  for  it  at  the  agreed 
price,  then  the  contract  cannot  be  held,  on 
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demurrer,  to  be  illegal  and  a  gambling  con- 
tract The  demurrer  was  to  tbat  extent 
speaUng  in  character.  Tbe  contract  may  or 
may  not  be  a  gaming  contract.  The  evidence 
alone  can  show  it  to  be  such  a  contract  or 
not  Where  it  does  not  appear  on  its  face 
to  be  a  gambling  contract,  the  presumption 
is  in  favor  of  its  legality.  What  we  hold 
now  is  that  this  petition  is  not  demurrable 
for  any  of  the  reasons  assigned.  This  case 
comes  within  the  rulings  made  in  the  case  of 
Wright  V.  Vaughan,  137  Ga.  52,  72  S.  BX 
412.  The  first  headnote  in  that  case  is  as 
follows:  "In  the  case  of  Forsyth  Mfg.  Co. 
y.  Castlen,  112  Ga.  199,  37  S.  El  485,  81  Am. 
St  Rep.  28,  it  was  ruled:  '(1)  An  executory 
agreement  for  the  sale  of  goods  to  be'  de- 
livered at  a  future  day  Is  valid,  though 
at  the  time  the  seller  has  not  the  goods  in 
his  possession,  has  not  contracted  to  pur- 
chase them,  and  has  no  expectation  of  ac- 
quiring them  otherwise  than  by  producing, 
manufacturing,  or  purchasing  them  at  some 
time  before  the  day  of  delivery.  (2)  Such 
a  transaction  is  not  rendered  invalid  by  the 
provisions  of  section  3537  of  the  Q.vil  Code 
[1895],  unless  it  is  made  to  appear  that  nei- 
ther of  the  parties  contemplated  an  actual 
delivery  of  the  goods,  and  that  it  was  the 
intention  of  both  that  there  should  be  no 
ac;tual  delivery,  but  that  on  the  day  fixed 
for  delivery  there  should  be  a  settlement  of 
their  differences,  based  on  the  market  value 
of  the  goods  on  that  day.  In  that  event  the 
transaction  would  be  speculation  upon  chanc- 
es, but  not  otherwise.  (3)  When  a  contract 
is  valid  upon  its  face,  or,  when  taken  in  the 
light  of  the  circumstances  surrounding  the 
parties  at  the  time  it  was  entered  into,  ap- 
pears to  be  valid,  it  is  incumbent  upon  him 
who  attacks  the  contract  to  show  its  inva- 
lidity.' See  Watson  v.  Hazlehurst,  127  Ga. 
298,  56  S.  E.  459;  Northington  Co.  v.  Farm- 
ers Co.,  119  Ga.  851,  47  B.  B.  200,  100  Am. 
St  Rep.  210;  Sanders  v.  Allen,  135  Ga.  173, 
68  S.  a  1102." 

It  nowhere  appears  from  the  petition,  or 
the  contract,  that  the  parties  thereto  intend- 
ed that  there  should  be  no  actual  delivery 
of  the  cotton;  but,  on  the  contrary,  it  is 
provided  that  updn  the  party  of  the  second 
part  "making  tender  of  said  cotton,'*  and  the 
refusal  of  the  other  party  to  accept  it  and 
settle  at  the  price  contracted  for,  the  party 
of  the  second  part  shall  be  entitled  to  liqui- 
dated damages  as  agreed  upon  in  the  con- 
tract It  is  further  provided  that,  if  the 
party  of  the  second  part  fails  and  refuse^  to 
deliver  the  cotton  on  the  day  mentioned  for 
its  delivery,  the  other  party  to  the  contract 
is  to  be  entitled  to  liquidated  damages  in  an 
amount  equal  to  the  difference  between  the 
actual  value  of  the  same  grade  of  cotton  on 
the  date  of  delivery  agreed  upon  and  the 
price  contracted  for.  From  an  Inspection  of 
the  entire  contract  it  is  not  apparent  on  its 


face  that  it  is  illegal  as  being  a  gambling 
contract,  and  therefore  we  think  the  case  is 
one  for  the  Jury,  and  should  not  have  been 
dismissed  on  demurrer.  See  Luke  v.  Liv- 
ingston, 9  Ga.  App.  116,  70  S.  EI  596. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(139  6a.  646> 
DANIEL    T.    REEVES. 
(Supreme  Court  of  Georgia.     April  15,  1913.) 

(Bpllahvt  Inf  ihe  Court,) 

Gaming    (|    14*)  —  Gahblino    Contract — 
Sales. 

In  view  of  the  allegations  of  the  petitioo 
relative  to  the  attendant  circumstances  when 
the  contract  was  made,  and  the  recitals  of  the 
contract  in  regard  to  actual  delivery  of  the 
cotton,  the  petition  was  not  subject  to  demurrer 
on  the  ground  that  it  showed  on  its  face  that 
the  contract  was  .void  as  a  gambling  contract 
Forsyth  Mff .  Co.  v.  Ckstlen,  112  Ga.  199,  87 
S.  B.  485,  &  Am.  St  Rep.  28;  Kilpatri(i  ▼. 
Richter,  77  S.  B.  1065,  this  day  decided. 

[Ed.  Note. — For  other  cases,  see  Gaming. 
Cent  Dig.  §§  25,  26;  Dec  Dig.  §  14.*] 

Error  from  Superior  Court,  Upson  County ; 
B.  T.  Daniel,  Judge. 

Action  by  P.  G.  Daniel  against  T.  J.  Reeves. 
The  court  dismissed  the  case,  and  plaintiff 
brings  error.    Reversed. 

P.  G.  Daniel  instituted  an  action  for  dam- 
ages against  T.  J.  Reeves.  The  petition  as 
amended  declared  upon  the  following  writ- 
ten instrument: 

"Jan.  19,  1909. 

"I  hereby  agree  to  sell  to  P.  G.  Daniel  50 
bales  of  cotton,  delivered  at  Thomaston  be- 
tween the  1st  and  30th  days  of  October 
next  The  delivery  is  to  be  made  at  such 
time,  at  the  seller's  option,  in  lots  of  not  less 
than  50  bales.  Cotton  to  average  500  pounds 
per  bale.  If  cotton  does  not  average  500 
pounds  per  bale,  I  will  deliver  a  sufficient 
number  of  bales  to  bring  up  the  average  to 
500  pounds  per  bale.  The  cotton  to  be  of  any 
grade  between  strict,  ordinary  and  fair,  in- 
clusive, at  the  price  of  10.27  cents  per  pound 
for  Inman,  Akers  &  Inman  4&  Said  grade 
being  good  middling,  American  standard  das^ 
sification,  with  deduction  and  addition  for 
other  grades  according  to  Inman,  Akers  & 
Inman's  difference  in  effect  on  the  day  of  de- 
livery. It  is  fully  understood  and  expressly 
agreed  by  the  parties  to  this  contract  that 
same  can  be  settled  by  payment  of  money 
upon  failure  of  delivery  of  the  actual  cottou 
in  square  mercantile  bales  weighing  an  av- 
erage of  500  pounds,  as  aforesaid. 

"T.  J.  Reeves; 

''We  accept  the  above  contract,  with  its 
conditions  and  obligations. 


<i 


P.  G.  Daniel.'' 

It  was  alleged  that  at  the  time  of  the  mak- 
ing of  the  contract  the  plaintiff  had  made 
other  contracts  for  sale  of  cotton  to  be  de- 
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livered  to  other  persons,  Including  manafao- 
torers,  and  desired  the  cotton  to  fill  his  own 
contract;  that  the  defendant  was  a  former, 
engaged  in  raising  cotton ;  and  that  in  mak- 
ing the  contract  both  parties  contemplated 
actual  delivery  of  the  cotton  contracted  to 
be  sold.  After  the  petition  had  been  amend- 
ed to  meet  the  grounds  of  special  demurrer 
(which  were  that  there  was  no  cause  of  ac- 
tion set  forth,  and  that  the  petition  was  de- 
fective because  of  a  failure  to  attach  a  copy 
of  the  contract  sued  on),  the  defendant  re- 
newed his  demurrer,  with  the  additional 
grounds  that  the  contract  showed  upon  Its 
face  that  it  was  a  gambling  transaction,  and 
for  that  reason  illegal  and  void ;  that  it  was 
unilateral;  and  that  the  amendments  offer- 
ed sought  to  alter  and  change  the  terms  of 
the  written  contract  sued  on,  by  adding  other 
and  different  stipulations  and  agreements, 
not  embraced  or  contained  In  the  original 
contract.  The  court  sustained  the  demurrer 
and  dismissed  the  case,  and  the  plaintiff  ex- 
cepted. 

W.  Y.  Allen,  of  Thomaston,  and  Robt  In 
Bemer,  of  Macon,  for  plaintiff  in  error.  J. 
Y.  Allen  and  M.  H.  Sandwich,  both  of  Thom- 
aston,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 

02  Oft.  App.  606) 

PINCHER  &  WOMBLB  et  al.  v.  HANSON. 

(No.  4,619.) 

(Court  of  Appeals  of  Georgia.    April  16, 1913.) 

(SyUalus  hy  the  Court.) 

1.  Appeal  and  Ebrob  (I  734^)— Asbionhbnt 
OF  Ebbor— Sufficiency. 

Where  a  motion  to  vacate  a  judgment  was 
made  by  one  of  two  persons  against  whom  the 
judgment  was  rendered,  upon  the  ground  that 
the  movant  had  never  been  served,  nor  waived 
service,  and  the  motion  was  overruled,  the  cor- 
rectness of  this  ruling  was  brought  in  question 
in  the  Court  of  Appeals  by  an  assignment  of 
error  in  the  followmg  language:  ''To  this  rul- 
ing and  judgment  of  the  court  so  made,  over- 
ruling said  motion  to  strike  said  Flncher  from 
said  judgment,  the  defendant  J.  C.  Flncher 
then  and  there  objected  and  excepted,  and  now 
objects  and  excepts  to  said  ruling  and  judgment 
of  the  court,  and  assigns  said  ruling  of  the 
court  as  error  on  each  and  all  the  grounds  in 
said  motion  to  strike  contained." 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2997;   Dea  Dig.  {  784.*] 


2.  Process  (J  78*)— Service. 

An  individual  defendant  cannot  be  served 
by  leaving  a  copy  of  the  petition  and  process 
"at  his  office";  and  an  entry  by  the  sheriff 
that  this  had  been  done  Is  no  evidence  of  serv- 
ice. 

[Ed.   Note.— For   other   cases,    se«   Process, 
Cent  Dig.  |  90;  Dec.  Dig.  §  7a*] 

3.  Partnership  (§  219*)— Action  Against— 
Personal  Judgment— Partner  Not  Served. 

A  judgment  finding  that  the  complaining  de- 
fendant had  not  been. properly  served,  and  had 
not  waived   service,   was  demanded;    and   the 


court  erred  in.  refusing  to  vacate  the  Judgment 
as  to  this  defendant 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  If  42&-A40,  442-M5;  Dec.  Dig.  I 
219.*] 

4.  BVZDBNOB    (I  471*)^IiAIffDI.OBD    AND    TBK: 

ant   (I  25*)— Partnership   (|  139*)— Va- 
iJDiTT  OF  Lease— Opinion  Evidence. 
No  error  of  law  was  committed,  and  the 

evidence  authorized  the  verdict  in  the  plaintiff's 

favor. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  IS  2149^2186;  Dec.  Dig.  |  471;^ 
liandlord  and  Tenant,  Cent  Dig.  SI  6o-75;  Dec. 
Die.  1 25;*  Partnership,  Cent.  Dig.  H  206-211, 
213,  240;   Dec.  Dig.  §  139.*] 

Error  from  City  Court  of  Ashbum;  R.  h, 
Tipton,  Judge. 

Action  by  F.  J.  Hanson  against  Flncher  & 
Womble  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed  tn 
part,  and  reversed  in  part 

John  B.  ^utcheson  and  A.  S.  Bussey,  both 
of  Ashbum,  for  plaintiffs  in  error.  Haygood 
&  Cutts,  of  Fitzgerald,  and  Jas.  H.  Pate,  of 
Ashburn,  for  defendant  in  error. 

POTTLiEl,  J.  Suit  was  brought  in  the 
county  court  of  Worth  county  by  Hanson 
against  Flncher  and  Womble,  a  partnership 
alleged  to  be  composed  of  J.  C.  Fincher  and 
Q.  R.  Womble.  There  was  an  entry  of  per- 
sonal service  as  to  Womble,  and  the  follow- 
ing entry  of  service  upon  Fincher:  ''I  have 
also  served  flucher,  the  other  defendant, 
with  a  true  copy  of  the  within  original,  by 
leaving  the  same  at  his  office."  An  answer 
was  filed  which  began  thus:  "And  now  come 
the  defendants  Fincher  &  Womble  and  make 
answer  as  follows.*'  Then  followed  an  an- 
swer by  paragraphs,  in  which  it  was  recited 
that  the  "defendants  Fincher  &  Womble"  ad- 
mitted or  denied  the  respective  allegations  in 
the  petition.  The  answer  concluded  as  fol- 
lows: "Wherefore  defendants,  having  fully 
answered,  pray  the  court  that  they  be  dis- 
charged with  their  reasonable  costs.  W.  A. 
Hawkins,  J.  A.  Comer,  Defendants'  Attor- 
neys." Upon  the  establishment  of  the  dty 
court  of  Sylvester  the  case  was  transferred 
to  that  court,  and  upon  the  creation  of  Turn- 
er county  the  case  was  docketed  in  the  city 
court  of  Ashburn.  At  the  trial  term  an 
amendment  to  the  answer  was  allowed.  This 
amendment,  after  stating  the  case  as  "F.  J. 
Hanson  v.  Fincher  &  Womble,"  begins:  "And 
now  comes  the  defendant  in  the  above-stated 
case,"  and  then  follows  the  recital  of  certahi 
special  defenses.  The  amendment  Is  signed, 
"John  B.  Hutcheson,  Defendant's  Attorney." 
On  the  trial  the  jury  returned  the  following 
verdict:  "We,  the  Jury,  find  for  the  plaintiff 
$240,  which  includes  interest  Jan.  16th, 
1912."  Upon  the  verdict  the  plahitiff  signed 
up  judgment  against  Fincher  &  Womble,  as 
a  partnership,  and  against  the  individuals 
composing  the  firm,  namely,  J.  CL  Flncher 
and  G.  R.  Womble. 

Fincher  filed  a  motion  to  vacate  the  judg- 
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ment  as  to  him,  upon  the  ground  that  he  had 
never  been  served  and  had  never  waived 
service,  either  by  appearance  and  pleading 
or  otherwise.  Upon  the  hearing  of  this  mo- 
tion the  plaintiff  introduced  in  evidence  a 
certain  petition  addressed  to  the  dty  court 
of  Sylvester.  This  petition  purported  to  be 
in  the  name  of  Flncher  &  Womble,  a  part- 
nership consisting  of  J.  C.  Flncher  and  G.  B. 
Womble.  It  recited  that  F.  J.  Hanson  had 
brought  suit  against  the  defendante  in  the 
county  court  of  Worth  county,  and  that  a 
default  judgment  had  been  entered  la  the 
dty  court  of  Sylvester  against  the  partner- 
ship and  the  individual  partners,  and  prayed 
that  the  default  judgment  might  be  set  aside, 
for  reasons  set  forth  in  the  petition.  It  does 
not  affirmatively  appear  whether  this  judg- 
ment was  ever  set  aside ;  but,  assuming  that 
this  petition  referred  to  the  suit  in  which  the 
judgment  now  complained  of  was  rendered, 
it  is  necessarily  to  be  presumed  that  the  de- 
fault judgment  was  set  aside.  In  the  peti- 
tion to  set  aside  the  default  judgment  it  was 
recited  that  the  original  petition  in  the  case 
had  been  duly  served,  and  that  "the  defend- 
ants," by  their  attorney,  J.  A.  Comer,  duly 
filed  their  answer  in  court,  Mr.  Comer  testi- 
fied that  he  was  of  counsel  for  "Flncher  & 
Womble*'  when  the  case  was  pending  in  the 
city  court  of  Sylvester;  that  he  could  not 
recall  which  one  of  the  partners  employed 
him,  but  that  he  conferred  with  both,  and 
presumed  that  he  was  representing  one  as 
much  as  the  other;  that  he  did  not  remem- 
ber whether  Flncher  was  sworn  on  the  trial 
or  not,  but  thought  that  he  was  probably 
present  In  court  and  assisted  in  the  trial  of 
the  case.  This  was  all  of  the  evidence  before 
the  trial  judge,  and  after  hearing  it,  he  de- 
clined to  set  aside  the  judgment  as  to  Fln- 
cher. 

[1]  1.  The  assignment  of  error  as  quoted 
in  the  first  headnote  Is  sufficiently  specific  to 
bring  in  question  the  correctness  of  the  rul- 
ing complained  of.  The  bill  of  exceptions 
specifies  all  the  pleadings  necessary  for  the 
consideration  of  the  motion,  sets  out  all  of 
the  evidence  heard  by  the  trial  judge,  sete 
forth  the  judgment  complained  of,  and  then 
assigns  error  upon  this  judgment  The  point 
is  made  that  the  assignment  of  error  should 
have  pointed  out  whether  the  movant  com- 
plained of  the  judgment  because  there  was 
no  sufficient  evidence  to  support  it,  or  wheth- 
er it  was  erroneous  as  a  matter  of  law.  There 
is  a  line  of  decisions  which  hold  that,  where 
a  case  has  been  submitted  to  the  presiding 
judge  without  the  intervention  of  a  jury, 
either  upon  an  agreed  statement  of  facts  or 
upon  evidence  ofiTered  by  either  or  both  par- 
ties, the  assignment  of  error  should  point 
out  whether  the  plaintiff  in  error  Intends  to 
complain  that  the  judgment  was  contrary  to 
the  evidence,  or  that  it  was  erroneous  for 
some  other  reason.  Those  decisions,  however, 
are  not  controlling  here,  where  a  motion  was 
mada  to  vacate  a  Judgment  because  the  de- 


fendant had  never  had  his  day  in  court 
This  motion  should  have  been  denied,  if  it 
appeared  either  that  the  defendant  had  been 
served  or  that  he  had  waived  service  in  any 
way.  The  plaintiff  contended  that,  even  if 
the  service  was  void,  the  defendant  had  ap- 
peared and  pleaded.  A  general  exception  by 
the  defendant  to  an  adverse  judgment  brings 
in  question  the  correctness  of  the  judgment, 
and  the  decision  of  the  question  involves  the 
points  whether  the  service  was  legal,  and,  if 
not  whether  the  defendant  had  appeared  and 
pleaded.  We  are  not  disposed  to  be  over- 
technical  in  reference  to  a  matter  of  this 
kind.  If  there  is  enough  in  the  bill  of  ex- 
ceptions to  enable  us  to  ascertain  that  a 
timely  complaint  is  directed  against  a  Judg- 
ment or  ruling,  this  court  will  determine  as 
to  the  correctness  of  the  decision,  unless 
there  is  some  binding  precedent  which  re- 
quires us  not  to  do  so. 

[2]  2.  There  are  only  two  methods  pre- 
scribed by  the  Code  for  serving  an  ordinary 
process  upon  an  individual  defendant  One 
is  personal  service,  and  the  other  is  by  leav- 
ing a  copy  at  his  "most  notorious  place  of 
abode,"  In  suits  in  a  justice's  court  and  "at 
his  residence*'  in  cases  in  the  superior  court 
and  city  courts.  Civil  Code,  SI  4717,  5563. 
The  statutory  method  of  service  is  exclusive, 
and  such  a  defendant  cannot  be  served  by 
leaving  a  copy  "at  his  office,"  unless  his  office 
is  also  his  most  notorious  place  of  abode, 
or  residence.  If,  therefore,  the  validity  of  the 
judgment  against  Flncher  in  the  present  case 
had  depended  solely  upon  the  sherilTs  return 
of  service,  the  Judgment  would  have  been 
void. 

[3]  8.  But  it  is  contended  that  Fincher  ap- 
peared and  pleaded,  and  thereby  waived  serv- 
ice. A  Judgment  recovered  in  a  suit  against 
a  partnership  binds  the  partnership  assets 
and  the  individual  assets  of  the  partners 
served.  Civil  Code,  I  5592.  In  such  a  suit  a 
judgment  cannot  properly  be  taken  against 
one  of  the  partners,  who  has  not  been  serv- 
ed, nor  waived  service.  The  original  answer 
in  this  case  was  filed  in  behalf  of  the  part- 
nership. If  neither  partner  had  been  served, 
the  Judgment  could  only  bind  the  partnership 
assets,  notwithstanding  it  appears  that  the 
attorneys  who  filed  the  answer  were  em- 
ployed by  one  or  both  of  the  partners.  If 
a  partnership  is  sued,  and  no  service  perfect- 
ed, it  is  competent  for  the  members  to  em- 
ploy counsel  to  defend  In  behalf  of  the  part- 
nership alone,  and,  unless  it  should  appear 
that  the  attorneys  defended  in  behalf  of  the 
individuals  also,  under  an  express  or  im- 
plied authority  to  do  so,  such  an  appearance 
and  pleading  will  not  be  a  waiver  of  service 
by  the  individuals.  There  Is  nothing  in  the 
original  answer  to  indicate  that  the  attor- 
neys intended  to  defend  for  the  individuals, 
except  as  to  their  partnership  relation.  The 
amendment  to  the  answer  seems  to  be  ex- 
pressly intended  to  have  been  filed  in  behalf 
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of  the  partnership  only.  Nor  Is  there  any- 
thing in  the  evidence  which  authorized  the 
trial  Judge  to  conclude  that  Fincher  had 
waived  service.  In  the  motion  to  set  aside 
the  default  judgment  there  is  nothing  to  sug- 
gest that  the  individual  partner^  had  been 
served,  or  that  they  had  waived  service.  The 
case  is  stated  in  the  caption  as  being  only 
against  the  partnership,  and  the  recital  in 
the  motion  that  "thci  defendants  duly  filed 
their  answer  in  court"  could  not  properly  be 
construed  to  mean  that  the  individual  part- 
ners had  appeared  and  pleaded.  The  testi- 
mony of  Mr.  Comer  that  he  was  employed 
by  both  of  the  partners,  and  understood  that 
he  was  representing  both,  is  not  sufficient  to 
show  that  he  appeared  for  the  individual 
partners,  when  the  pleadings  which  he  filed 
showed  that  he  did  not.  Womble  was  duly 
served,  and,  of  course,  the  judgment  as  to 
him  is  binding.  But,  Fincher  not  having 
been  served  and  not  having  waived  service, 
the  court  erred  in  refusing  to  vacate  the 
judgment  as  to  him. 

[4]  4.  Womble,  one  of  the  partners,  signed 
in  behalf  of  the  partnership  a  lease  under 
seal,  containing  an  agreement  on  their  part 
to  lease  a  certain  storehouse  from  the  plain- 
tiff for  the  term  of  three  years  at  a  stipulat- 
ed rental  per  month,  beginning  January  1, 
1904.  The  firm  of  Fincher  &  Womble  was 
at  that  time  a  mercantile  copartnership,  and 
the  lease  was  executed  for  the  purpose  of 
establishing  a  mercantile  business  in  Fitz- 
gerald, in  another  county  from  that  in  which 
the  business  had  been  previously  carried  on. 
Fincher  was  not  a  party  to  the  contract,  had 
no  knowledge  of  its  execution,  and  repudiat- 
ed it  when  it  was  submitted  to  him.  The 
evidence  discloses  that  the  defendants  failed 
to  occupy  the  building,  and  that  it  remained 
vacant  for  a  period  of  several  months,  after 
which  time  it  was  rented  to  another  tenant 
by  the  plaintiff.  The  suit  is  for  the  recov- 
ery of  the  agreed  rental  during  the  time  the 
store  was  vacant  The  plaintiff  testified  that 
he  did  not  release  the  defendants  from  their 
contract,  and  so  notified  them  before  he  per- 
mitted another  tenant  to  occupy  the  build- 
ing ;  that  he  put  this  tenant  in  possession  for 
the  purpose  of  lessening  the  damages  which 
would  accrue  ftom  the  defendants'  breach 
of  the  contract  The  evidence  fully  authoriz- 
ed the  verdict  in  the  plaintHTs  favor.  The 
lease  contract  was  objected  to,  upon  the 
ground  that  one  partner  bad  no  right  to  bind 
the  firm  under  seal,  unless  he  had  written 
authority  under  seal  from  the  other  partners 
to  do  so.  The  lease  was  further  objected  to 
on  the  ground  that  the  attorney  for  the 
plaintiff,  who  drafted  the  lease,  was  one  of 
the  attesting  witnesses.  Neither  of  these  ob- 
jections was  well  taken.  One  partner  has 
the  right  to  bind  another  partner  by  any 
contract  within  the  scope  of  the  partnership 
business.    He  may  execute  promissory  notes 


under  seal,  and  thereby  incur  indebtedness 
in  reference  to  any  matter  within  the  scope 
of  the  partnership  business.  He  may  exe- 
cute bonds  in  a  legal  proceeding.  Civil  Code, 
§  3168.  It  has  never  been  ruled  that  his 
authority  to  execute  such  an  instrument  must 
itself  be  under  seaL  The  authority  is  im- 
plied from  the  partnership  relation,  and  it 
is  entirely  inmiaterial  whether  the  part- 
nership articles  be  under  seal  or  not  It 
was,  of  course,  no  objection  to  the  lease  that 
the  attorney  attested  it  as  a  witness.  Nei- 
ther the  rights  of  other  persons  nor  any 
question  in  reference  to  the  record  of  the 
lease  being  Involved,  it  was  entirely  immate- 
rial whether  It  was  witnessed  at  all  or  not 
But,  beside  this,  there  Is  no  law  which  pro- 
hibits an  attorney  who  drafts  a  deed  from 
signing  it  as  an  attesting  witness. 

Objection  was  made  to  the  testimony  of 
one  of  the  witnesses  that  the  plaintiff  had 
made  it  perfectly  clear  to  the  defendants 
that  he  would  not  release  them  from  the 
rent  contract,  on  the  ground  that  this  testi- 
mony was  an  expression  of  opinion.  This 
witness  was  an  attorney  for  the  plaintiff, 
and  conducted  the  negotiations  in  his  behalf, 
and  stated  that  he  had  personal  knowledge 
in  reference  to  the  matter.  The  testimony 
was  not  Inadmissible  for  any  of  the  reasons 
assigned.  Besides,  all  of  the  testimony  in 
reference  to  the  fact  that  t^e  plaintiff  had 
notified  the  defendants  that  he  did  not  re- 
lease them  was  Irrelevant,  since  the  defend- 
ants knew  that  the  building  was  ready  for 
occupancy  and  wrote  to  the  plaintiff  asking 
to  be  released,  and  there  is  no  evidence  that 
he  ever  in  fact  released  them.  This  dis- 
poses of  several  of  the  objections  to  testi- 
mony as  to  the  contents  of  letters.  If  the 
testimony  was  objectionable,  its  admission 
was  not  material,  and  not  so  prejudicial  as 
to  require  the  granting  of  a  new  trial.  There 
was  no  error  in  refusing  to  allow  Fincher  to 
testify  that  he  had  not  authorized  Womble 
to  execute  the  contract,  nor  was  there  any 
error  in  charging  that  Womble  had  authority 
to  execute  the  contract.  The  verdict  and 
judgment  will  be  allowed  to  stand  as  to 
Womble  and  the  partnership,  but  should  be 
set  aside  as  to  Fincher,  upon  his  motion  to 
vacate  the  same. 

Judgment  affirmed  in  part,  and  In  part  re- 
versed. 

(12  Qa.  App.  m) 
STRICKIJ^ND  V.   STATE.     (No.  4,70a) 
( Court  of  Appeals  of  Georgia.    April  16, 1913.) 

(SyUahiu  hy  th^  OowrU) 

1.  Criminal  Law  {%  878*)— <?habaotkb  Bn- 
DENCE— Rebuttal. 

Where,  in  the  trial  of  a  criminal  case,  tbe 
accused  puts  bis  character  in  issue,  it  is  tiie 
right  of  the  state  to  introduce  evidence  that 
his  character  is  bad. 

[Ed.    Note.— For   other  cases,   see   Criminal 
Law.  Cent.  Dig.  §  842;    Dec.  Dig.  |  37a*] 
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2.  Gbiminaii  Law   (|  9G1*)— Btidengb— Ad- 

MIB8IBILITT— BZPLANATOBT    MaTTEBS. 

Where,  on  a  trial  for  burglary,  it  appeared 
that  a  witness  for  the  state  concealed  himself 
under  the  hoose  because  he  suspected  that  a 
burglary  would  be  attempted  by  the  accused, 
it  was  not  error  requiring  a  new  trial  that  the 
witness  was  allowed  to  state,  in  explanation  of 
his  presence  under  the  house,  that  it  had  been 
reported  to  him  that  the  accused  stated  that 
be  knew  there  was  money  in  the  house,  and  he 
intended  to  get  it  on  a  certain  night,  the  night 
when  the  witness  concealed  himself  under  the 
house;  it  appearing  from  uncontradicted  evi- 
dence that  die  accused  actually  entered  the 
bouse  while  the  witness  was  hidden  under  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  802,  803;  Dec.  Dig.  §  361.*] 

3.  BtTBOLABT  (J  9*)— Cbiminal  Law— Bbbak- 

ING — INSTBUCTION  . 

Proof  of  a  breaking  being  essential  in  a 
prosecution  for  burglary,  it  is  error  to  charge 
that,  if  the  accused  entered  the  house  with  in- 
tent to  steal,  he  would  be  guilty.  Such  a 
charge  requires  a  new  trial  in  a  case  where 
it  is  doubtfuL  under  the  evidence,  whether  a 
breaking  has  been  shown. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  {§  ^12;   Dec.  Dig.  {  ».♦ 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  00&-911;   voL  8,  p.  7503.] 

4.  Bxtbolabt  (I  46^)  —  Cbiminal  Law  (§ 
762*)— iNSTBuonoN— BrpBEssiOK  OF  Opin- 
ion—Bbeakinq. 

The  following  charge  was  erroneous,  both 
because  it  omitted  the  essential  element  of  a 
breaking,  and  because  it  contained  an  expres- 
sion of  an  opinion  in  reference  to  a  matter  in 
issue  under  the  evidence,  viz.,  whether  the  ac- 
cused unlocked  a  door  m  order  to  enter  the 
house:  "If  he  went  into  the  house  expecting  to 
take  therefrom  anything  that  did  not  belong  to 
him,  and  that  he  had  no  right  to  take,  and  he 
knew  he  had  no  right  to  take,  then  he  would 
be  guilty  of  the  offense  of  burglary  by  reason 
of  me  fact  that  he  went  in  the  house,  and  un- 
locked the  door  to  enter  it*' 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  JS  111-120 :  Dec.  Dig.  J  46;*  Crim- 
inal Law,  Cent  Dig.  »  1731,  1750,  1754,  1758, 
1758,  1768;   Dec.  Dig.  {  762.»] 

6.  BUBGIABT  (8  46*)--lNSTBUOnON— VALUB— 

Uncontbadiotbd  Evidbngs. 

Where  the  uncontradicted  evidence  shows 
that  the  property  alleged  to  have  been  stolen 
Is  less  than  $50,  it  is  not  reversible  error  so  to 
charge,  though  the  better  practice  is  to  leave 
the  question  of  value  to  be  determined  by  the 
jury,  since  they  are  not  always  bound  by  the 
opinion  of  witnesses  on  this  subject 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  {{  111-120;    Dec.  Dig.  |  46.*] 

Error  from  Superior  Court,  Pierce  County ; 
T.  A.  Parker,  Judge. 

Bannie  Strickland  was  convicted  of  burg- 
lary, and  he  brings  error.    Reversed. 

Walter  A.  Milton  and  B.  H.  Williams,  both 
of  Blackshear,  for  plaintiff  in  error.  M.  D. 
Dickerson,  8oL  Qen^  of  Douglas,  for  the 
State. 

POTTLE,  J.  The  indictment  contained 
two  counts— one  for  burglary  and  the  other 
for  larceny  from  the  house.  The  accused 
was  convicted  of  burglary.  We  have  read 
the  evidence  carefully,  and  it  is  extremely 
doubtful  whether  there  was  any  proof  of  a 


breaking.  There  is  ample  eridenoe  that  the 
accused  entered  the  house,  and  that  he  un- 
locked an  inside  door  where  property  alleged 
to  have  been  stolen  was  located. 

[8]  In  order  to  make  out  the  offoise  of 
burglary,  it  is  absolutely  essential  that  the 
state  should  prove  that  the  house  itself  was 
entered  in  some  way  which  would  in  law  be 
denominated  as  a  breaking.  If  one  should 
enter  a  house  through  an  open  door  or  win- 
dow, he  would  not  be  guilty  of  burglary 
merely  because  after  entering  the  house  he 
unlocked  a  door  in  a  room  in  the  house  for 
the  purpose  of  stealing  property  therein  lo- 
cated. White  ▼.  State,  51  Ga.  286;  Lock- 
hart  y.  State,  8  Ga.  App.  480,  60  S.  E.  215. 
The  evidence  in  this  case  fails  to  show  dis- 
tinctly how  the  accused  entered  the  house. 
The  trial  judge  charged  the  correct  definition 
of  burglary;  but  after  so  doing  instructed 
the  jury,  in  effect,  that  if  the  accused  en- 
tered the  house  with  intent  to  steal  prop- 
erty therein  located,  he  would  be  guilty 
of  burglary.  Of  course,  this  was  error.  It 
was  doubtless  an  inadvertence  on  the  part 
of  the  trial  judge  that  he  failed  to  include 
the  essential  element  of  breaking. 

[4]  The  charge  quoted  in  the  fourth  head- 
note  was  a  violation  of  the  statute  prohibi^ 
ing  the  trial  Judge  from  intimating  or  ex- 
pressing an  opinion  upon  the  evidence.  As 
stated  above,  it  is  very  doubtful  whether 
the  jury  could  properly  find  that  the  accused 
entered  the  house  through  a  door  which  he 
had  unlocked.  It  wa?  therefore  erroneous 
and  prejudicial  for  the  judge  to  state  as  a 
fact  that  the  accused  "went  in  the  house,  and 
unlocked  the  door  to  enter  it^  Doubtless 
the  judge  intended  the  word  "if*  to  qualify 
this  last  statement;  but  the  language  as 
used  is  not  susceptible  to  such  oonstruction. 

[6]  Where  proof  of  value,  is  essential,  the 
better  practice  is  to  leave  the  Jury  free  to 
determine  this  question  without  any  intima- 
tion or  expression  of  opinion  from  the  trial 
Judge.  Generally,  where  the  evidence  is  un- 
disputed that  property  is  of  less  value  than 
$50,  it  will  not  be  reversible  error  for  the 
trial  Judge  to  charge  the  jury,  as  he  did  in 
this  case,  that,  if  they  should  find  the  ac- 
cused guilty  of  larceny  from  the  house,  it 
would  be  a  misdemeanor.  But,  since  juries 
are  not  always  bound  by  the  opinion  of  wit- 
nesses as  to  the  value  of  an  article,  the  safe 
rule  is  to  leave  this  matter  wholly  to  their 
determination,  irrespective  of  the  evidence 
on  that  subject  Great  American  Fire  Ass'n 
V.  Jenkins,  11  Ga.  App.  784,  76  S.  E.  159. 
Under  the  evidence  appearing  in  the  record, 
it  is  very  doubtful  whether  a  conviction  of 
any  other  offense  than  that  of  simple  lar- 
ceny, or  of  an  attempt  to  commit  larceny 
from  the  house,  would  be  authorized,  the 
accused  having  been  apprehended  and  the 
property  having  been  taken  ftom  his  posses- 
sion before  he  left  the  house.    We  make  no 
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express  mling,  howerer,  tipon  the  evldenoe, 
for  it  may  be  different  apon  another  trial. 
Judgment  reversed. 

(12  Qa.  App.  601) 

GAYNOR  ▼,  TRAVELERS'  INS.  CJO. 

TRAVELERS'  INS.  CO.  v.  GAYNOR. 
(No8.  4G01,  4602.) 

(Court  of  Appeals  of  Georgia.    April  16^  1913.) 

(ByUabm  hy  the  OouriJ 

1.  Insurance  ({  631*)  —Petition  — Coft  of 
Policy. 

In  a  suit  upon  an  insurance  policy,  the  pe- 
tition should  contain  or  have  attajched  thereto 
a  copy  of  everything  appearing  "upon  the  face 
or  in  the  body  of  the  policy,"  including  all  stip- 
ulations embraced  in  that  part  of  the  policy 
which  precedes  the  signatures  of  the  company's 
officers  by  whom  it  was  executed.  Southern 
Mut.  Insurance  Co.  v.  Tumley,  100  Ga.  296,  27 

5.  E.  975. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1588,  1589;   Dec.  Dig.  §  631.*] 

2.   COBPOBATIONS   (§  514*)— PUEADINQ   (§  98*) 

—Actions— Denial  of  Cobpobate  Exist- 
ence—"Evasive  Answeb"— Admission. 
An  evasive  answer  consists  in  refusing  ei- 
ther to  admit  or  to  deny  a  matter  as  to  which 
the  defendant  is  necessarily  presumed  to  have 
knowledge.  Where  a  defendant  is  alleged  to 
be  a  corporation,  an  answer  declining,  for  want 
of  sufficient  information,  either  to  admit  or  to 
deny  such  an  averment  would  be  evasive  and 
should  be  treated  as  an  admission  of  the  aver- 
ment. Raleigh  &  Gaston  Ry.  Co.  v.  Pullman 
Co:,  122  Ga.  700.  .50  8.  E.  1008;  So.  Bell  Tele- 
phone &  Teleeraph  Co.  v.  Shamos,  12  Ga.  App. 
— ,  77  S.  E.  312.  But  an  answer  distinctly  de- 
nying an  allegation  that  the  defendant  is  a  cor- 
poration, although  it  may  be  false,  is  not  eva- 
sive. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  SS  2052-20S1;  Dec.  Dig.  § 
514;*  Pleading,  Cent.  Dig.  §§  200,  201;  Dec. 
Dig.  f  98.»] 

3.  Appeal  and  Ebeob  (§  747*)— Assignments 
OF  Eebor— Cboss-Assignments. 

Where,  at  the  conclusion  of  the  plaintifTs 
evidence,  a  motion  for  nonsuit  is  overruled,  and 
a  verdict  is  directed  in  favor  of  the  defendant, 
to  which  exception  is  duly  taken,  a  determina- 
tion of  this  exception  settles  the  case,  and  an 
assignment  of  error  in  a  cross-bill  of  excep- 
tions complaining  of  a  refusal  to  grant  a  non- 
suit will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3058-3056;  Dec.  Dig.  § 
747.»] 

4.  Insubancb   (8  464*)— Accident. 

Where  one  person  injures  another  and  the 
injury  is  not  the  result  of  misconduct  or  par- 
tidpation  of  the  injured  party,  but  is  unfore- 
seen by  him,  it  is,  as  to  him,  accidental,  al- 
though it  may  be  intentionally  inflicted  by  the 
other  party. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1184;   Dec.  Dig.  §  404.  •] 

6.  Insubance  (§  646*)  —  Accident  —  Btjeden 
OF  Pboof. 

Where,  in  a  policy  of  accident  insurance,  it 
is  stipulated  that  no  recovery  shall  be  had  for 
an  injury  intentionally  inflicted  upon  the  in- 
sured by  any  other  person,  the  burden  is  upon 
the  insurer  to  show  that  the  injury  came  with- 
in this  exception. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  15^5,  1645-1668;  Dec.  Dig.  { 
646.*1 


6.   IN8X7BANGB    ({  646*)— ACOIDXNT— PBEStTHP- 
TION. 

Where  a  person  receiyes  an  injury,  the 
presumption  is  that  it  was  accidental  rather 
than  the  result  of  design. 


For  other  cases,  see  Ineurance, 
1655,  1645-1668;    Dec  Dig.  I 


[Ed.  Note. 
Cent.   Dig. 
646.*] 

7.  Insubancb  (J  464*)— Accident  Policy— 
Injubt  by  Intoxioatxd  Pxbson— *'Sane 
OB  Insane." 

An  injury  intentionally  inflicted  upon  an- 
other by  a  person  intoxicated  at  the  .time  is 
within  an  exception  in  a  policy  of  accident  in- 
surance which  provides  that  no  recovery  shall 
be  had  for  an  injury  "intentionally  inflicted  ap- 
on the  insured  by  any  other  person,  sane  or 
insane." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1184;  Dec  Dig.  f  464.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6768,  6769.] 

8.  Evidence  (§  64*)— Pbestjiiption— Inten- 
tion. 

The  inference  that  one  intends  the  natoral 
conseqiionce  of  his  act  Is  a  rule  of  circumstan- 
tial evidence  applicable  to  all  human  transac- 
tions, and  it  is  to  be  applied  in  criminal  as  well 
as  in  civil  cases  in  passing  upon  the  sufficiency 
and  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §  84;  Dec  Dig.  |  64.*]. 

9.  Insubance  (§  646*)— Action  on  Accident 
Policy— Pbesumption— Intention. 

Where  one  approaches  snother  from  the 
rear  and,  at  a  distance  of  eight  or  ten  feet,  de- 
Hberately  aims  and  fires  a  deadly  weapon  at 
the  person  thus  approached  and  the  latter  dies 
from  the  wound  thus  inflicted,  and  nothing 
more  appears,  there  is  a  conclusive  inference 
that  the  person  shooting  intended  to  take  the 
life  of  the  person  at  whom  he  shot 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1555,  1646-1668;  Dec  Dig.  § 
646.*] 

10.  Insubance  (|  646*)  —  Action  on  Acci- 
dent Policy— Pbesumption— Intention. 

The  mere  fact  that,  at  the  time  the  homi- 
cide took  place,  other  persons  were  in  close 
proximity  to  the  person  killed  and  might  have 
been  injured  by  the  shot  was  not  sufficient  to 
rebut  the  inference  that  the  slayer  intended  to 
kill  the  person  shot 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cont  Dig.  §§  1555,  1645-1668;  Dec  Dig.  § 
640.*] 

Error  from  City  Court  of  SaTannah;  Davis 
Freeman,  Judge. 

Action  by  A  L.  Gaynor  against  the  Trav- 
elers' Insurance  Company  and  vice  versa. 
Judgment  for  defendant  and  plaintiff,  and 
defendant  flies  cross-hilL  AflEbrmed  on  main 
bill,  and  cross-bill  dismissed. 

Anderson,  Cann  &  Cann,  of  Savannah,  for 
plaintiff  in  error.    Osborne  &  Lawrence  and . 
Edmund  H.  Abrahams,  all  of  Savannah,  for 
defendant  in  error. 


POTTLE,  J.  The  action  was  upon  an  ac- 
cident insurance  policy  Insuring  against  loss 
resulting  from  bodily  injuries  effected,  di- 
rectly nnd  independently  of  all  other  causes, 
tliro'-  "^  "external,  violent,  and  accidental 
menus."    One  of  the  exceptions  in  the  policy 
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was  as  follows:  "This  iDsnrance  shall  not 
cover  disappearance,  suicide,  sane  or  insane, 
•  •  •  injuries,  fatal  or  nonfatal,  inten- 
tionally self-inflicted  or  Intentionally  inflict- 
ed upon  the  insured  by  any  other  person, 
sane  or  insane'*  (with  certain  exceptions  not 
material  to  be  here  noted).  Tl^e  insured  met 
his  death  under  the  following  circumstances: 
He  and  three  other  men  were  walking  slow- 
ly down  Congress  street,  in  the  city  of  Sa- 
vannah, late  in  the  afternoon,  and  one  Davis 
was  seen  walking  rapidly  behind  the  four 
men.  When  Davis  arrived  within  eight  or 
ten  feet  of  the  men  he  stopped  and  called 
to  one  of  them.  The  insured  turned  around 
and  faced  Davis,  who  immediately  discharg- 
ed a  pistol  twice.  One  of  the  shots  struck 
the  insured,  and  he  afterwards  died  in  con- 
sequence of  the  wound  thus  inflicted.  Im- 
mediately after  the  shooting,  Davis  walked 
away  with  the  pistol  in  his  hand.  When 
arrested,  he  asked  the  officer  what  he  would 
do  if  a  fellow  came  up  and  slapped  him  in 
the  face.  This  was  the  only  remark  made  by 
Davis  in  reference  to  the  shooting.  It  was 
not  shown  that  the  insured  had  slapped  Da- 
vis' face;  nor  did  it  appear  that  there  had 
been  any  previous  diflftculty  between  them; 
nor  is  any  motive  for  the  killing  disclosed  by 
the  evideuce.  It  further  appears  that  Davis 
was  very  drunk  at  the  time  the  shooting 
took  place.  Davis  was  not  introduced  as  a 
witness.  The  trial  judge  overruled  a  mo- 
tion for  a  nonsuit,  at  the  conclusion  of  the 
plalntifTs  evidence,  and  directed  a  verdict 
in  favor  of  the  defendant  after  testimony, 
substantially  as  set  out  above,  had  been  in- 
troduced by  the  defendant  The  plaintiff 
sued  out  a  bill  of  exceptions  complaining  of 
the  direction  of  the  verdict,  and  the  defend- 
ant, by  cross-bill,  complains  of  the  refusal 
to  grant  a  nonsuit 

[1-3]  The  headnotee  state  our  view  of  the 
practice  questions  involved  and  need  no 
elaboration.  It  is  well  settled  that,  where  a 
motion  for  a  nonsuit  is  overruled  and  the 
defendant  introduces  evidence  and  recovers 
a  verdict,  if  the  evidence  as  a  whole  au- 
thorizes the  verdict  rendered,  the  Judgment 
overruling  the  motion  for  a  nonsuit  will  not 
be  reversed,  even  though  the  plaintiflP  failed 
to  make  out  a  prima  facie  case.  Rice  v. 
Ware,  3  Ga.  App.  678,  575,  60  S.  E.  301; 
Carr  v.  Georgia  Loan  ft  Trust  Co.,  108  Ga. 
757,  33  S.  EI  100;  Holder  v.  Scarborough, 
119  Ga.  256,  46  S.  E.  03.  There  is  no  real 
dispute  between  counsel  in  reference  to  the 
legal  principles  which  control  this  case.  Pol- 
icies of  insurance  are  to  be  construed  most 
strongly  against  the  insurer.  Mass.  Benefit 
Life  Ass*n  v.  Robinson,  104  Ga.  256(2),  30 
S.  E.  918,  42  L.  R.  A.  261. 

[6]  An  injury  is  presumed  to  be  the  result 
of  accident  rather  than  of  design. 

[4]  In  policies  of  accident  insurance,  which 
indemnify  against  loss  effected  through  ez- 
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temal,  violent,  and  accidental  means,  it  has 
uniformly  been  held  that  a  recovery  may  be 
had  for  an  injury  inflicted  by  another  if  the 
injury  is  not  the  result  of  misconduct  or 
participation  of  the  injured  party,  but  is  un- 
foreseen by  him.  Travelers'  Insurance  Co.  v. 
Wyness,  107  Ga.  584,  589,  34  S.  E.  113,  and 
citations.  To  meet  these  decisions,  an  excep- 
tion was  inserted  in  accident  policies  to  the 
effect  that  no  recovery  could  be  had  for. an 
injury  intentionally  inflicted  by  another. 
Under  this  exception  it  was  held  that,  if  the 
injury  upon  the  insured  was  inflicted  by  an 
insane  person,  it  could  not  be  said  to  have 
been  intentional.  Corley  v.  Travelers*  Pro- 
tective Ass'n,  105  Fed.  854,  46  0.  C.  A.  278 ; 
Berger  v.  Pacific  Mut  Life  Ins.  Co.  of  Cal- 
ifornia (C.  C.)  88  Fed.  241.  Finally,  to  meet 
this  last  line  of  decisions,  an  exception,  such 
as  the  one  now  involved,  was  added  to  pol- 
icies to  the  effect  that  no  recovery  could 
be  had  for  an  injury  Intentionally  inflicted 
by  another  person,  whether  he  was  sane  or 
insane  at  the  time. 

[6]  The  burden  is  upon  the  company  to 
prove  that  the  Injury  is  within  this  excep- 
tion. Travelers*  In&  Co.  v.  Wyness,  supra. 
The  only  question,  therefore,  material  to  be 
considered  is  whether  or  not  the  company  so 
far  carried  the  burden  in  the  present  case 
as  to  demand  a  finding  in  its  favor.  We 
agree  with  counsel  for  the  plaintiff  that,  in 
order  to  carry  this  burden,  it  is  necessary 
for  the  defendant  to  prove  a  specific  intent 
to  kill  on  the  part  of  the  person  inflicting  the 
injury,  for  he  must  have  intended  to  ln« 
flict  the  particular  injury  which  resulted  to 
the  insured.  In  criminal  law,  before  one  can 
be  convicted  of  assault  with  intent  to  mur- 
der, the  state  must  prove  the  speciflc  intent 
to  kill  Gaskin  v.  State,  11  Ga.  App.  11,  74 
S.  £.  554;  Patterson  v.  State,  85  Ga.  131, 
11  S.  E.  620,  21  Am.  St  Rep.  152.  Where 
death  does  not  result  it  is  rarely  ever  that 
the  proof  demands  a  finding  that  the  per- 
son inflicting  the  injury  intended  to  kill, 
even  though  he  used  a  weapon  likely  to  pro- 
duce death  and  -in  a  manner  calculated  to 
have  this  effect  though  there  are  cases  where 
it  has  been  held  that  the  evidence  demanded 
a  finding  that  there  was  a  speciflc  intent  to 
Idll.  Thus  in  Tyre  v.  State,  112  Ga.  224,  37 
S.  E.  374,  Where  the  accused  stated  that  he 
was  going  to  kill  the  prosecutor,  and  there- 
upon immediately  fired  his  pistol  at  him  two 
or  three  times,  and  the  balls  struck  in  close 
proximity  to  the  person  at  whom  the  shots 
were  fired,  it  was  held  that  a  verdict  for  as- 
sault with  Intent  to  murder  was  demanded 
In  the  Kendrick  Case,  113  Ga.  760,  39  S.  E. 
286,  a  similar  ruling  was  made. 

[•]  It  is,  of  course,  conceded  by  counsel 
for  the  plaintiff  that,  where  death  ensues 
and  the  homicide  Is  committed  without  cir- 
cumstances of  Justification  or  mitigation, 
malice  and  the  specific  intent  to  Idll  are  pre- 
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sumed,  and  a  finding  for  murder  is  demand- 
ed. It  Is  insisted,  however,  that  no  such 
presumption  will  be  indulged  in  civil  cases 
where  the  burden  is  on  the  defendant  to 
prove  an  intentional  killing.  It  seems  to  us 
that  the  fallacy  of  this  contention  lies  in  the 
assumption  that  this  so-called  presumption  is 
a  rule  only  of  the  criminal  law.  It  is  but  an 
inference  of  fact  and  a  rule  of  circumstan- 
tial evidence  applicable  to  all  human  trans- 
actions. In  a  trial  for  murder,  the  state 
holds  the  affirmative  and  must  prove  malice 
and  the  intent  to  kill,  because  there  can  be 
no  crime  without  the  Joint  operation  of  act 
and  intention.  The  state  may  carry  this 
burden,  however,  ty  proof  of  a  state  of  facts 
from  which  an  inference  of  malice  and  in- 
tention to  kill  may  or  must  be  drawn.  When 
it  is  shown  that  death  has  resulted  from 
the  use  of  a  deadly  weapon  used  in  a  man- 
ner likely  to  produce  death,  a  case  for  the 
state  has  been  made  out  and  the  accused  is 
put  to  his  defense.  And  so,  in  a  case  like 
the  one  now  under  consideration,  if  it  is 
shown  that  death  has  ensued  from  a  wound 
inflicted  by  another  with  a  deadly  weapon 
used  in  a  manner  likely  to  produce  death,  the 
case  for  the  defendant  is  made  out,  because 
proof  of  such  a  state  of  facts,  without  more, 
raises  a  conclusive  inference  that  the  per- 
son inflicting  the  injury  intended  the  con- 
sequence which  resulted,  to  wit,  death.  It  is 
rarely  ever  possible  to  prove  an  intent  by 
direct  evidence.  Intent  is  something  which 
exists  in  the  human  mind  and  can  be  mani- 
fested only  by  external  acts  from  which  an 
inference  of  intent  will  arise.  If  one  dis- 
charge a  pistol  under  circumstances  which 
indicate  that  it  was  not  accidental,  there  Is 
a  conclusive  inference  that  he  intended  to 
fire  it  If  he  pointed  at  another  and  flred 
and  hit  him,  there  is  a  conclusive  inference 
that  he  intended  to  hit  him,  in  the  absence  of 
something  to  rebut  such  an  Inference.  Now 
if  death  does  not  result,  there  is  ordinarily 
no  such  inference  that  death  was  intended; 
but,  if  death  does  result,  an  inference  of  an 
intent  to  kill  arises  and  becomes  conclusive, 
unless  it  is  met  and  overcome  by  other  cir- 
cumstances showing  the  absence  of  an  intent 
Where  a  particular  injury  is  inflicted,  there 
is  a  conclusive  inference  that  such  Injury 
was  the  probable  consequence  of  the  act 
which  inflicted  it,  and  there  is  also  a  conclu- 
sive inference  that  the  person  indicting  the 
injury  intended  the  natural  consequence  of 
the  act 

[9,101  The  plaintiff  insists,  however,  that 
there  were  circumstances  surrounding  the 
homicide  which  would  have  authorized  the 
jury  to  flnd  that  the  inference  of  an  intent 
to  kill  had  been  rebutted.  This  insistence 
Is  based  mainly  upon  the  fact  that  no  mo- 
tive for  killing  the  insured  was  shown,  and 
that  three  other  men  were  in  close  proximity 
to  him  at  the  time  he  was  shot.  The  slayer 
approached  within  eight  or  ten  feet  of  these 


four  men.  He  flred  twice,  killing  the  In- 
sured, and  then  immediately  stopped  shooting 
and  walked  away.  We  are  unable  to  see 
how  a  Jury  by  any  rational  process  could 
reach  the  conclusion  that  Davis  intended 
to  kill  one  of  the  other  four  rather  than  the 
man  who  lost  his  life.  See  Fews  v.  State, 
1  Ga.  App.  122,  58  S.  E.  64.  If  he  Intended 
to  kill  one  of  the  others,  the  evidence  dis- 
closes no  reason  why  he  did  not  follow  up 
the  attack  with  the  attempt  to  take  the  life 
of  such  other  person.  The  contention  that 
he  may  have  repented  after  killing  one  man 
hangs  upon  too  slender  a  thread  of  logic 
to  authorize  a  finding  of  this  fact  While 
there  is  no  proof  that  Davis  and  the  insured 
had  a  previous  difficulty,  or  that  the  insur- 
ed had  slapped  his  face,  the  remark  made 
by  Davis  to  the  arresting  officer  is  significant 
as  showing  that  he  had  a  grievance  against 
somebody — an  insane  delusion,  it  may  be. 
that  somebody  had  offended  him.  Is  it 
possible  that  there  could  properly  be  a  find- 
ing that  this  delusion  was  against  a  man 
who  was  not  attacked  rather  than  against  a 
man  whose  life  Davis  apparently  took  with 
calm  deliberation  and  premeditation?  Had 
Davis  been  sworn  and  testified  that,  in  i>oint 
of  ftict,  he  did  not  intend  to  kill  the  insured, 
but  fired  at  another  member  of  the  party, 
a  different  question  might  arise.  The  kill- 
ing would  be  none  the  less  murder,  but  upon 
an  entirely  different  principle,  and  the  ques- 
tion of  intent  might  have  been  issuable. 

The  cases  relied  on  by  counsel  for  the 
plaintiff  differ  upon  their  facts  from  the 
present  case.  In  Utter  v.  Travelers'  Ins. 
Co.,  65  Mich.  545,  32  N.  W.  812,  8  Am.  St 
Rep.  913,  there  was  some  evidence  that  the 
person  killing  did  not  know  that  it  was  the 
insured  at  whom  he  shot,  and  that  he  did 
not  intend  to  kill  the  insured.  In  Gulden 
Kirch  V.  U.  8.  Mut  Accident  Ass*n  (City  Ct. 
N.  Y.)  5  N.  Y.  Supp.  428,  it  was  issuable 
whether  the  insured  came  to  his  death  as  a 
result  of  accident,  as  this  term  is  common- 
ly understood,  or  as  the  result  of  an  inten- 
tional injury  inflicted  by  himself  or  another 
person.  In  Stevens  v.  Continental  Casualty 
Co.,  12  N.  D.  463,  97  N.  W.  862,  the  facts 
and  circumstances  proved  were  consistent 
with  the  theory  that  the  killing  was  the 
result  of  an  accidental  or  a  nonintentioual 
injury.  In  that  case  the  insured  met  his 
death  as  a  result  of  a  pistol  shot  wound,  but 
it  did  not  appear  who  fired  the  shot  The 
killing  took  place  on  a  dark  night  The 
shot  was  flred  by  some  person  standing  in 
front  of  a  locomotive  engine  and  struck  and 
killed  the  insured,  who  was  a  brakeman  per- 
forming his  duties  some  distance  away. 

[71  It  is  next  insisted  by  counsel  for  the 
plaintiff  that  there  was  evidence  authorizing 
a  jury  to  flnd  that  Davis  was  so  Intoxicated 
as  to  be  incapable  of  forming  an  intention 
to  kill.  It  is  contended  that  the  exception 
in  the  policy  does  not  cover  such  a  mental 
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condition.  We  are  nnable  to  agree  with 
this  contention.  There  could  not  be  a  re- 
covery^  whether  the  slayer  was  sane  or  in- 
sane. Every  person  is  sane  or  insane.  A 
sane  man  may  become  intoxicated,  and  like- 
wise an  insane  man.  It  is  certain  that  Davis 
was  either  sane  or  Insane.  It  is  tme  that, 
if  insane,  he  could  not  have  formed  the  in- 
tention to  kill;  but  the  evident  meaning 
of  the  stipulation  in  the  policy  is  that,  if  the 
injury  be  inflicted  by  an  insane  person  un- 
der circumstances  where  it  would  have  been 
intentional  if  he  had  been  sane,  there  can 
be  no  recovery.  There  was,  however,  no 
proof  that  Davis  was  insane,  and  the  pre- 
sumption is  that  he  was  sane.  The  conten- 
tion of  the  plaintliT's  counsel  would  make  it 
necessary  for  the  company  to  read  into  its 
exception  an  intentional  injury  inflicted  by 
a  person  sane  or  insane  or  intoxicated. 

In  our  opinion,   the  words    **sane  or  in- 
sane" cover  the  whole  field  of  mental  condi- 
tion and  include  that  state  of  mind  in  which 
the  will  and  reason  has  been  temporarily  de- 
throned by  Intoxication  resulting  from  the 
use  of  alcohol  or  any  other  substance  which 
produces  Intoxication.     In  criminal  law,  in- 
sanity is  a  complete  defense,  because  an  in- 
sane man  cannot  commit  a  crime.    Drunken- 
ness is  no  excuse  for  crime,  if  the  man  be 
sane.    A  man  so  drunk  as  to  lack  the  quan- 
tum of  mind  necessary  to  form  the  intent  to 
kill  is,  according  to  the  Jones  Case,  29  Ga. 
594,  too  drimk  to'  commit  murder ;   but,  "to 
be  too  drunk  to  form  the  intent  to  kill,  he 
must  be  too  drunk  to  form  the  intent  to 
shoot."    Marshall  v.  State,  59  Ga.  154.    Even 
if  such  a  state  of  drunkenness  on  the  part 
of  Davis  as  that  referred  to  in  the  Jones 
Case  would  have  permitted  a  recovery  on 
the  policy,  it  was  not  shown  that  he  was  in 
that   condition.     Certainly,   under   the   evi- 
dence, he  could  and  did  form  the  intent  to 
shoot;   and  if  this  be  so,  under  the  decision 
in  the  (Marshall  Case,  the  inference  necessarily 
arises  that  he  had  the  intent  to  kill.     The 
principle  of  the  Jones  Case  was  applied  in 
the   case   of   the   Northwestern   Benevolent 
Society  V.  Dudley,  27  Ind.  App.  327,  61  N. 
E.  207 ;  but  the  policy  in  that  case  provided 
against  intentional  injuries  inflicted  by  the 
insured  or  any  other  X)erson,  without  adding 
the  words  '*sane  or  insane.**     The  addition 
of    these   words,    however,    would   probably 
make  no  difference,  because,  if  the  person  in- 
flicting the  injury  was  sane,  and  yet  in  a  state 
of  mind  where  he  was  incapable  of  forming 
an  intention  to  kill,  it  could  not  be  said  to 
have  been  the  result  of  an  intentional  injury. 
We  do  not  think,  however,  that  the  evidence 
would  have  authorized  a  flnding  that  Davis 
was  incapable  of  forming  the  intention  to 
shoot,   and  therefore  the  intention  to  ,kill. 
There  was  no  error  in  directing  a  verdict 

Judgment  on  the  main  bill  aflSrmed;   cross- 
bill dismissed. 
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JOHNSTON,  Sheriff,  ▼.  PINKSTON  et  al. 

(No.  4,446.) 

(Court  of  Appeals  of  Georgia.    April  16, 1913.) 

(Syllabus  ly  the  Court,) 

1.  Appeai«  and  Error  (§  460*)— Supersedeas 
—Bill  of  Exceptions. 

The  filing  of  a  bill  of  exceptioiui  does  not 
operate  as  a  supersedeas  or  suspend  th^  judg- 
ment sought  to  be  reviewed,  unless  the  plaintiff 
in  error  either  gives  the  bond  or  files  the  af- 
fidavit reauired  in  section  6165  of  the  Civil 
Code  of  1910.  Where  no  bond  is  given  or  afli- 
davit  filed,  the  opposite  party  is  at  liberty  to 

f)roceed  to  enforce  his  rights  in  the  court  be- 
ow,    by    execution   or   otherwise,    subject,    of 
course,  to  the  chance  of  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  |§  2217-2226,  2245,  2246; 
Dec  Dig.  I  460.»1 

2.  Execution  (§  155*)  —  Cunu  by  Thibd 
Party— FoRTHcoMiNQ  Bond— Deicand— Re- 
advertibement. 

After  property  levied  upon,  to  which  a 
claim  has  been  interposed  and  for  which  a 
forthcoming  bond  has  been  given,  has  been 
found  subject  to  the  execution,  an  action  may 
be  maintained  against  the  principal  and  surety 
on  the  forthcoming  bond  without  a  readvertise- 
ment  of  the  property  for  sale,  and  without 
proving  any  personal  demand  for  the  property, 
when  it  affirmatively  appears  that  it  would 
have  been  physically  impossible  to  produce  the 
Ffoperty  in  response  to  either  the  advertise- 
ment or  the  demand. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |{  425-433;    Dec.  Dig.  §  155. ♦] 

3.  Appeal  and  Error  (|  490*)— Supersbobab 
—Action  on  Forthcoming  Bond. 

The  court  erred  in  holding  that  the  suit 
upon  the  forthcoming  bond  had  been  premature- 
ly brought  and  in  dismissing  the  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2264-2274;  Dec.  Dig.  | 
490.*] 

Error  from  City  Coaut  of  Lumpkin;  D.  B. 
Nicholson,  Judge. 

Action  hy  W.  K.  Johnston,  Sheriff,  for  use, 
etc.,  against  Ll  L.  Pinkston  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

Tomlinson  Fort,  of  Roswell,  N.  M.,  for 
plaintiflt  in  error.  Hatcher  &  Hatcher,  of 
Columbus,  for  defendants  in  error. 

RUSSEH^  J.  The  question  raised  by  the 
record  is  whether  an  action  can  be  main- 
tained upon  a  forthcoming  bond  while  the 
issue  of  title  to  the  replevied  property  is 
still  pending  upon  a  writ  of  error  in  the  Su- 
preme Court  The  sheriff,  for  the  use  of 
(barter  &  Patterson,  brought  a  suit  on  a 
forthcoming  bond,  given  by  Mrs.  Pinkston 
as  claimant,  to  replevy  certain  cotton  to 
which  she  had  claimed  title.  The  trial  judge 
dismissed  the  suit  upon  the  forthcoming 
bond  because  the  claim  case  had  not  been 
finally  disposed  of  in  the  Supreme  Court,  and 
the  present  writ  of  error  challenges  the  cor- 
rectness of  this  ruling.  The  facts  pertinent 
to  the  question  Involved  were  embodied  in 
an  agreed  statement  of  facts  submitted  to 
the  court  for  determination.    It  was  agreed 
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that  Garter  ft  Patterson  were  the  owners  of  a 
fl.  fa.  against  J.  G.  Plnkston,  which  they  had 
caused  to  be  levied  upon  seven  certain  bales 
of  cotton.  Mrs.  Plnkston  filed  a  claim  and 
gave  a  bond  for  the  forthcoming  of  the  prop- 
erty, then  sold  it,  and  applied  the  proceeds  to 
her  own  use.  The  cotton  having  been  found 
subject  to  the  fi.  fa.  in  the  superior  court  of 
Stewart  county,  and  the  claimant's  motion 
for  a  new  trial  having  been  overruled,  she 
filed  her  bill  of  exceptions  to  the  Supreme 
CJourt.  However,  no  supersedeas  bond  was 
made  or  filed  with  the  bill  of  exceptions  or 
at  any  time  thereafter.  Subsequently,  and 
while  the  case  was  still  pending  in  the  Su- 
preme Court,  the  present  suit  was  filed,  al- 
leging the  breach  of  the  bond  to  consist  in 
the  sale  and  conversion  of  the  property.  The 
principal  and  the  surety  on  the  bond  filed  a 
plea  in  abatement,  alleging  that  the  suit  was 
prematurely  brought  by  reason  of  the  penden- 
cy of  the  suit  in  the  Supreme  Court  The 
plaintiffs  demurred  to  the  answer  as  insuffi- 
cient in  law,  but  the  court  overruled  the  de- 
murrer, and,  upon  the  issue  made  by  the 
plea  in  abatement,,  the  court  held  the  suit 
to  have  been  prematurely  brought 

[1]  It  will  be  seen  from  the  above  state- 
ment of  facts  that  the  sole  issue  raised  by 
the  demurrer  and  the  plea  in  abatement  is 
whether  the  plaintiffs  in  execution  were,  by 
reason  of  the  fact  that  the  claim  case  was 
pending  in  the  Supreme  Court,  though  no 
supersedeas  bond  had  been  given,  prevented 
from  proceeding  to  subject  the  property 
which  had  been  found  subject  in  the  superior 
court  The  Cavil  Code,  {  6165,  provides  that 
a  supersedeas  shall  be  granted  the  plaintiff 
in  error  in  a  civil  case:  (1)  Upon  his  filing, 
on  or  before  the  filing  of  the  bill  of  excep- 
tions, an  eventual  condemnation  money  bond  f 
or  (2)  upon  his  filing  a  pauper  affidavit  E3x- 
cept  in  criminal  cases,  injunctions,  or  other 
equitable  or  extraordinary  proceedings,  no 
other  methods  are  provided  for  securing  a 
supersedeas.  Of  course,  when  no  supersedeas 
has  been  applied  for  or  obtained,  any  person 
who  attempts  to  proceed  with  the  enforce- 
ment of  his  rights  takes  chances  on  the  Judg- 
ment of  the  Supreme  Court  But  from  the 
very  first  deliverance  of  the  Supreme  Court 
of  this  state  (Truluck  v.  Peeples,  1  Ga.  1),  it 
has  uniformly  been  ruled  that,  where  no 
bond  has  been  given  or  affidavit  filed,  the 
opposite  party  is  at  liberty  to  proceed  to 
enforce  his  rights  in  the  court  below,  by 
execution  or  otherwise.  It  was  so  ruled  In 
Allen  V.  Mayor,  etc.,  9  Ga.  286;  Irwin  v. 
Jackson,  34  Ga.  103,  104;  Jordan  v.  Jordan, 
16  Ga.  452;  McLendon,  Sheriff,  v.  Smith, 
68  Ga.  36 ;  Perkins  v.  Rowland,  69  Ga.  661, 
662 ;  CummingB  v.  Clegg,  82  Ga.  763,  9  S.  EL 
1042;  Ryan  v.  Kingsbery,  88  Ga.  361,  14  S. 
E.  596. 

[3]  It  is  admitted  tbht  no  supersedeas  bond 
nor  the  affidavit  required  by  section  6166 
was  ffied,  and  hence,  In  suing  upon  the 
forthcomixus  bond,  the  officer  only  took  the 


risk  of  the  Judgment  of  the  superior  court 
of  Stewart  county  being  reversed  In  the 
Supreme  Court,  with  the  concurrent  risk  of 
a  consequent  liability  to  repay  to  the  claim- 
ants or  her  surety,  in  case  the  claimant  final- 
ly established  her  title  to  the  cotton,  such 
amount  as  he  might  have  recovered  upon  the 
forthcoming  bond.  In  the  absence  of  a  su- 
persedeas, the  plaintiffs  in  fi.  fa.  had  a  right 
to  proceed  with'  their  case.  Suit  on  the 
bond  was  the  next  step.  No  bond  or  affi- 
davit having  been  ffied,  there  was  no  super- 
sedeas. The  fact  that  the  supersedeas  bond 
might  impose  liability  for  the  costs  only  has 
no  bearing  upon  the  necessity  for  giving  the. 
bond,  for  it  is  the  bond,  and  not  the  quantum 
of  liability  thereunder,  that  operates  as  a 
supersedeas. 

[2]  2.  Counsel  for  the  defendant  in  error 
insists  that  the  Judgment  of  the  trial  court 
holding  the  suit  upon  the  forthcoming  bond 
to  be  premature,  was  necessarily  correct  be- 
cause the  obligation  of  the  surety  is  strictl 
juris;  and,  since  a  forthcomtag  bond  only 
requires  the  production  of  the  property  at  the 
time  and  place  of  sale,  it  is  argued  that  there 
should  have  been  a  readvertisement  of  the 
property  for  sale,  or  a  demand  for  the  proper- 
ty, before  there  could  be  said  to  be  any 
breach  of  the  bond.  It  is  admitted  In  the 
agreed  statement  of  facts  that  the  claimant 
had  sold  and  disposed  of  the  cotton.  No  de- 
mand for  the  production  of  the  property  is 
required  when  a  forthcoming  bond  is  given, 
for  the  obligors  have  already  bound  them- 
selves to  produce  the  property  at  the  time 
and  place  where  it  is  to  be  sold.  Moreover, 
the  fact  that  the  claimant  had  sold  the  cot- 
ton obviated  the  necessity  of  readvertising  it 
for  sale.  lASsiter  v.  Byrd  ft  Coker,  55  Ga. 
606;  Bowen  v.  Penny,  76  Ga.  743;  Ander- 
son V.  Banks,  92  Ga.  121,  18  S.  B.  364.  The 
exact  point  was  ruled  by  the  Supreme  Court 
in  Spence,  for  the  Use,  etc.,  v.  Coney,  Love- 
Joy  ft  Co.,  97  Ga.  441,  26  S.  B.  316,  in  which 
it  was  held:  "Where  a  distress  warrant  was 
levied  upon  personal  property  and  a  claim 
was  filed  by  a  third  person,  who  gave  a  forth- 
coming bond  in  terms  of  the  statute,  an  ac- 
tion against  the  principal  and  sureties  there- 
on was,  after  the  property  had  been  found 
subject  to  the  warrant,  maintainable  without 
a  readvertisement  of  the  property  for  sale, 
and  without  proving  that  any  personal  de- 
mand therefor  had,  before  suit,  been  made 
upon  the  defendants ;  it  affirmatively  appear- 
ing that  it  would  have  been  physically  im- 
possible for  them  to  produce  the  property 
in  response  to  any  such  advertisement  or 
demand."  As  was  said  by  Justice  LumpkiD 
in  delivering  the  opinion :  "Where  an  obUgor 
has  voluntarily  placed  himself  in  a  situation 
which  renders  it  impossible  for  him  to  com- 
ply with  the  obligation  he  has  assumed,  he 
is  to  be  treated  as  abandoning  and  renounc- 
ing his  contract,  and  consequently  committing 
a  breach  thereof.    It  is  a  mistake  to  suppose 
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that  a  breach  of  a  written  obligation  can  re- 
sult only  after  the  time  for  performance 
therein  stated  has  arrived,  and  due  demand 
for  performance  has  been  made  and  refused." 
''When  impossibility  of  performance  is  caused 
by  the  act  of  one  of  the  parties,  it  is  equiva- 
lent to  a  breach."  3  Am.  &  EJng.  Encyc.  of 
Law,  903.  Therefore,  when  it  was  admitted 
in  the  agreed  statement  of  facts  that  the 
claimant  had  sold  and  disposed  of  the  cotton, 
such  an  anticipatory  breach  was  shown  as 
entitled  the  plaintiffs  to  sue  upon  the  forth- 
coming bond;  and  this  disposes  of  the  cases 
cited  by  counsel  for  the  defendant  in  error 
to  the  effect  that  the  sheriff  has  nothing  to 
do  with  the  property  after  taking  a  forth- 
comlDg  bond,  such  as  Houser  v.  Williams, 
84  6a.  604,  11  S.  E.  129,  Chesapeake  Co.  v. 
Wilder,  85  Ga.  550,  11  S.  E.  618,  and  Wil- 
liams V.  Houser,  90  Ga.  21, 15  S.  E.  821. 

The  court  erred  in  holding  that  the  suit 
upon  the  forthcoming  bond  had  been  prema- 
turely brought  and  in  dismissing  the  petition. 

Judgment  reversed. 


(12  Ga.  App.  588) 

SHEFFIELD  v.  CAUSEY.     (No.  4,577.) 
(Court  of  Appeals  of  Georgia.    AprU  16, 1913.) 

(8yllahu9  hy  the  Oowrt.) 

1.  Judgment   (§  358*)— Vacation— Grounds. 

A  judgment  will  not  be  arrested  or  set 
aside  for  any  defect  in  the  petition  which  was 
cured  by  verdict. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i§  696,  701;  Dec.  Dig.  |  35a*] 

2.  Judgment  (|  185*)— Default- Motion  to 
Set  Aside— Pijcading. 

The  rule  that  a  defect  in  the  pleading  Is 
cured  by  verdict  is  based  upon  the  presumption 
that  issue  has  been  joined,  and  that  the  plaintiff 
by  his  proof  has  supplied  the  detect  In  the 
pleading.  A  motion  to  set  aside  a  default  judg- 
ment, on  account  of  Insufficiency  of  the  peti- 
tion, operates  precisely  as  a  general  demurrer 
to  the  petition  would  have  operated;  and  any 
defect  which  could  have  been  reached  by  gen- 
eral demurrer  can  after  a  default  judgment  be 
taken  advantapre  of  by  a  motion  to  arrest  or 
set  aside  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  246,  247;   Dec.  Dig.  §  135.*] 

Error  from  City  Court  of  Blakely;  L.  M. 
Rambo,  Judge. 

Action  by  E.  M.  CJausey  against  R.  H. 
Sheffield.  Judgment  for  plaintiff,  and  from 
dismissal  of  a  motion  to  set  same  aside  de- 
fendant brings  error.    Reversed. 

R.  H.  Sheffield,  of  Blakely,  for  plaintiff  in 
error.  Byron  K  Collins,  of  Blakely,  for  de- 
fendant in  error. 

POTTLE,  J.  Causey  brought  suit  in  the 
city  court  of  Blakely  to  recover  from  Shef- 
field certain  described  personal  property. 
The  petition  alleged  that  the  defendant  was 
in  possession  of  the  property  described,  and 
had  converted  the  same  to  his  own  use.  It 
was  also  averred  that  the  plaintiff  had  made 


demand  upon  the  def^idant  for  the  property, 
and  that  the  defendant  had  refused  to  de- 
liver the  same  to  the  plaintiff  or  pay  him 
the  profits  thereof.  The  property  sued  for 
consisted  of  a  plow,  wagon  harness,  and  plow 
gear.  It  was  averred  that  the  plow  was 
recentiy  recovered  by  the  defendant  in  a 
possessory  warrant  proceeding  against  Joe 
Powell.  It  was  alleged  that  the  harness  and 
plow  gear  sued  for  were  used  by  the  plain- 
tiff during  the  year  1911  on  land  which  he 
had  rented  from  the  defendant  There  was 
no  averment  in  the  petition  that  the  plaintiff 
had  or  claimed  title  to  the  proi>erty  sued  for, 
or  that  he  had  or  claimed  the  right  of  pos- 
session thereof.  The  petition  was  duly  serv- 
ed upon  the  defendant,  and  he  fftiled  to  ap- 
pear and  file  a  defense  to  the  suit  There- 
upon the  court  rendered  a  judgment  in  favor 
of  the  plaintiff,  in  which  It  was  recited  that, 
"the  above  case  coming  on  to  be  heard,  and 
no  intervention  for  a  jury,  and  it  appear- 
ing to  the  court  that  the  plaintiff  is  entitied 
to  recover  against  the  defendant,*'  judgment 
was  accordingly  rendered  in  favor  of  the 
plaintiff  against  the  defendant  for  the  prin- 
cipal sum  of  $20  and  costs.  At  the  next 
term  the  defendant  filed  a  motion  to  set 
aside  the  judgment,  on  the  ground  that  there 
was  no  allegation  in  the  petition  showing 
any  right  in  the  plaintiff  to  recover  or  that 
the  defendant  was  wrongfully  withholding 
from  the  plaintiff  the  property  claimed.  This 
motion  was  dismissed  on  general  demurrer, 
and  the  movant  excepted. 

[1]  L  The  judgment  sought  to  be  set  aside 
was  rendered  under  the  authority  of  section 
9  of  the  act  establishing  the  city  court  of 
Blakely.  That  section  provides  that,  where 
a  defendant  falls  to  ffle  a  sufficient  defense, 
the  court  shall  grant  judgment  without  the 
intervention  of  a  jury,  in  favor  of  the  plain- 
tiff. Acts  1906^  p.  164.  The  Civil  Code,  | 
5957,  provides  that  a  judgment  may  be  set 
aside  "for  any  defect  not  amendable  which 
appears  on  the  face  of  the  record  or  plead- 
ings." Section  5959  provides  that:  "If  the 
pleadings  are  so  defective  that  no  legal  judg- 
ment can  be  rendered,  the  judgment  will  be 
arrested  or  set  aside."  In  section  5960  it  is 
provided  that:  "A  judgment  cannot  be  ar- 
rested or  set  aside  for  any  defect  in  the 
pleadings  or  record  that  is  aided  by  ver- 
dict or  amendable' as  matter  of  form.'*  In 
Vale  Royal  Manufacturing  Co.  v.  Bradley,  8 
Ga.  App.  483,  489,  70  S.  E.  86^  39,  it  was 
held  that  a  motion  in  arrest  of  judgment  "can 
never  reach  an  amendable  or  curable  defect*' 
See,  also,  Fltzpatrick  v.  Paulding,  131  Ga. 
693,  63  S.  E.  213. 

[2]  2.  The  petition  tu  the  trover  action  was 
defective  in  substance,  in  that  it  contained 
no  allegation  showing  that  the  plaintiff  was 
entitled  to  recover  the  property  sued  for. 
There  was  no  averment  that  the  plaintiff 
had  either  tltie  to  or  the  right  of  possession 
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of  the  property;  nor  was  there  an  allegation 
that  the  defendant  was  wrongfully  with- 
holding the  property  ftom  the  plaintiflf.  The 
allegation  that  the  plaintiff  had  previously 
used  the  harness  and  plow  gear  when  he  was 
renting  land  from  the  defendant  contains 
nothing  to  Intimate  or  suggest  that  this 
property  was  the  plaintiff's,  nor  does  it 
negative  the  presumption  arising  from  the 
defendant's  possession  that  the  property 
was  his  when  the  suit  was  filed.  The  mere 
statement  that  the  defendant  had  "convert- 
ed" to  his  own  use  the  property  described 
in  the  petition  does  not  supply  the  fiital 
omission  to  allege  some  reason  why  the 
plaintiff  was  entitled  to  recover.  The  case, 
therefore,  turns  upon  the  question  whether 
this  defect  in  the  petition  was  amendable; 
for  both  the  Supreme  Court  and  the  Court 
of  Appeals  have  construed  sections  5957, 
5959,  and  5960  of  the  Civil  <k)de,  supra,  to 
mean  that  a  motion  in  arrest  of  or  to  set 
aside  a  judgment  cannot  reach  an  amendable 
defect  It  is  manifest  that  the  i>etition  sets 
forth  no  cause  of  action,  and  that  it  was 
subject  to  be  dismissed,  either  upon  general 
demurrer,  or  upon  oral  motion  to  disniUss 
made  at  any  time  before  judgment  was 
rendered.  Moreover,  under  the  decision  in 
KeUy  V.  Strouse,  116  Oa.  872,  43  S.  E.  280, 
direct  exception  could  have  been  made  in 
this  court  upon  the  ground  that  the  petition 
set  forth  no  cause  of  action.  Before  a  plain- 
tiff is  entitled  to  recover,  he  must  have  a 
petition  which  sets  forth  a  cause  of  action; 
and  this  petition  must  in  some  way  be 
shown  to  be  true,  either  by  affirmative  proof 
of  the  allegations  or  by  express  or  implied 
admission  of  their  verity  by  the  defendant 
Roundtree  v.  Craigmiles,  12  Qa.  App.  — , 
77  S.  E.  15.  It  perhaps  does  not  follow  that, 
because  a  defect  in  the  petition  may  be 
reached  by  general  demurrer,  it  cannot  be 
cured  by  amendment  See  Held  v.  Jones, 
127  Ga.  114,  56  S.  B.  128.  But  In  Fleming  v. 
Roberts,  114  Ga.  634,  639,  40  S.  E.  792,  Mr. 
Justice  Cobb  said  that,  if  the  petition  fails 
to  set  forth  a  cause  of  action,  objection 
might  be  made  by  a  motion  to  set  aside  the 
judgment  after  verdict.  But  was  there 
enough  in  the  petition  involved  in  this  case 
to  amend  by?  In  Ellison  v.  Georgia  Rail- 
road Co.,  87  Ga.  691,  13  S.  E.  809,  where  Mr. 
Chief  Justice  Bleckley  very  learnedly  and 
exhaustively  discusses  this  subject,  among 
other  things  he  says:  ''But  whether  the  ques- 
tion be  on  form  or  substance,  and  whether 
on  quantity  or  particulars,  the  amendment 
is  to  be  allowed  if  the  declaration  has  in  it 
enough  to  amend  by  in  respect  to  the  nature 
and  contents  of  the  amendment  offered,  but 
not  otherwise.  That  the  declaration  is 
amendable  in  one  respect  is  of  itself  no  war- 
rant for  amending  it  in  another.  The  par- 
ticular respect  to  which  the  proposed  amend- 
ment appertains  is  the  one  to  be  regarded, 
and  others  are  material  only  as  they  throw 
light  on  that  in  its  relation  to  the  question 


of  enough  to  amend  by.**  In  the  case  of  dty 
of  Columbus  V.  Anglin,  120  Ga.  785,  48  & 
E.  818,  the  Supreme  Court  defines  a  cause  of 
action  to  consist  of  "some  particular  right 
of  the  plaintiff  against  the  defendant,  to- 
gether with  some  definite  violation  of  that 
right"  And  in  Ellison  v.  Georgia  Railroad 
Co.,  supra,  a  cause  of  action  was  defined  to 
be  "some  particular  legal  duty  of  the  defend- 
ant to  the  plaintiff,  together  with  some  def- 
inite breach  of  that  duty  which  occasions 
loss  or  damage.'*  It  was  further  stated  in 
the  Anglin  Case,  supra,  quoting  from  the 
Mlison  Case,  that:  "To  give  a  right  of  ac- 
tion 'nothing  is  needed  but  alright  in  the 
plaintiff  and  some  invasion  of  that  right 
by  the  defendant'*' 

Tested  by  these  definitions,  the  petition  in 
the  trover  suit  was  clearly  bad  In  substance. 
It  failed  to  allege  any  right  in  the  plaintiff 
or  an  invasion  by  the  defendant  of  a  rig^t 
of  the  plaintiff.  It  failed  to  aver  any  legal 
duty  of  the  defendant  to  the  plaintiff,  or  a 
definite  breach  of  such  duty  resulting  In  loss 
or  damage  to  the  plaintiff.  The  petition  is 
absolutely  silent  in  reference  to  any  reason 
why  the  plaintiff  should  recover  the  prop- 
erty sued  for,  or  why  the  defendant  was  not 
rightfully  in  possession  of  it  There  was 
nothing  in  the  petition  upon  which  the  de- 
fendant needed  to  join  issue.  It  was  not 
necessary  for  him  to  make  any  defense.  He 
could  admit  and  by  his  failure  to  answer 
did  admit  that  he  was  in  possession  of  the 
property  sued  for,  that  he  failed  to  deliver 
it  to  the  plaintiff,  and  that  it  was  of  the 
value  alleged.  His  possession  was  presump- 
tively rightfuL  He  could  admit  every  al- 
legation in  the  petition  and  every  intend- 
ment which  could  be  legally  drawn  from 
such  allegations,  and  yet  the  plaintiff  would 
not  be  entitled  to  recover.  Suppose  the  plain- 
tiff had  alleged  in  distinct  terms  that  the 
defendant  had  title  to  the  property  sued  for, 
and  was  rightfully  in  i)ossession  of  it,  could 
he  have  amended  by  striking  these  allega- 
tions, and  setting  up  title  in  himself?  We 
do  not  think  so.  The  petition  as  actually 
filed  was  substantially  one  of  this  nature, 
because  there  is  not  a  single  allegation  in 
it  which  negatives  the  presumption  of  title 
in  t^e  defendant  arising  from  his  posses- 
sion. Had  there  been  an  averment  in  the 
petition,  however  loose  and  indefinite  in 
form,  indicating  the  purpose  of  the  pleader 
to  claim  title  in  himself  or  the  right  of  pos- 
session to  the  property  sued  for,  then,  under 
the  decision  in  the  Eillison  Case,  supra,  and 
numerous  decisions  following  it  this  loose 
and  indefinite  averment  could  have  been 
made  certain  by  amendment  But  the  fact 
that  in  other  respects  the  petition  may  have 
been  amendable  did  not  show  that  it  was 
amendable  in  reference  to  the  particular 
matter  omitted  from  the  petition.  There 
must  have  been  in  the  declaration  "enough 
to  amend  by  in  respect  to  the  nature  and 
contents  of  the  amendment  offered."    There 
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being  no  averment  in  the  petition  which,  ei- 
ther directly  or  indirectly,  asserts  the  right 
of  possession  in  the  plaintiff,  or  that  the  de- 
fendant was  wrongfully  withholding  the  pos- 
session of  the  property  from  the  plaintiff, 
there  was  not  enough  in  the  petition  in  ref- 
erence to  this  particular  matter  to  authorize 
an  amendment  setting  up  the  plaintiff's  right 
to  recover. 

Speaking  for  myself  alone,  and  not  for  the 
court,  I  thiok  that,  even  treating  the  Judg- 
ment as  rendered  by  the  Judge  of  the  city 
court  as  having  all  the  force  and  effect  of  a 
verdict,  the  fatal  defect  in  the  petition  was 
not  cured  by  the  Judgment,  and  the  motion  to 
set  aside  the  Judgment  should-  not  have  been 
dismissed  upon  demurrer.  The  majority  are 
inclined  to  think  that,  if  issue  had  been  Join- 
ed and  a  verdict  rendered,  the  defect  would 
have  been  cured.  We  all  agree,  however, 
that  a  default  Judgment  is  not  to  be  treated 
like  a  verdict  in  determining  whether  a  par- 
ticular defect  in  the  petition  has  been  cured 
by  the  failure  of  the  defendant  to  take  ad- 
vantage of  it  by  demurrer.  The  language  of 
our  statute  is  that  the  Judgment  will  not  be 
arrested  or  set  aside  for  any  defect  in  the 
pleadings  that*  is  aided  by  verdict  Civil 
Code,  S  5960.  This  distinction  is  based  upon 
the  legal  presumption  that,  where  Issue  has 
Joined  on  a  defective  petition,  the  court 
would  not  permit  a  verdict  to  be  rendered  in 
the  plaintiff's  favor  unless  the  proof  sup- 
plied the  defect  in  the  petition.  This  legal 
intendment  arises,  not  merely  from  the  ver- 
dict, but  from  the  united  effect  of  the  verdict 
and  the  issue  upon  which  the  verdict  was 
rendered.  31  Cyc  763.  The  rule  is  thus 
stated  in  the  treatise  Just  dted:  "Where 
there  is  any  defect,  imperfection,  or  omission 
in  a  pleading,  whether  of  substance  or  form, 
which  would  have  be&a.  a  fatal  objection  up* 
on  demurrer,  yet  if  the  issue  Joined  be  such 
as  necessarily  required  on  the  trial  proof 
of  the  facts  so  defectively  or  Imperfectly 
stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  Judge 
would  direct  the  Jury  to  give,  or  the  Jury 
would  have  given,  the  verdict,  such  defect, 
imperfection,  or  omission  is  cured  by  ver- 
dict" "A  Judgment  by  default  cures  no 
other  defects  than  those  of  form."  Gould's 
Pleading,  505;  Whipple  v.  Fuller,  11  Conn. 
682,  29  Am.  Dec  330.  Or,  as  it  was  stated 
by  the  Supreme  Court  of  Massachusetts, 
where  there  Is  a  default  Judgment,  "nothing 
can  be  presumed  but  what  appears  in  the 
declaration."  Hemmenway  v.  Hicke%  4  Pick. 
(Mass.)  497.  The  reason  why  the  rule  in 
reference  to  curing  a  defective  pleading  does 
not  apply  to  cases  of  Judgments  by  default 
is  that  in  such  cases  the  introduction  of 
proof  is  not  required,  and  the  Judgment 
therefore,  would  not  show  that  the  plaintiff 
had  made  out  a  case  upon  which  he  was  enti- 
tled to  recover.  Emerson  v.  Laldn,  23  Me.  384. 
In  Dunn  v.  Sullivan,  23  R.  I.  606,  61  Atl. 


203,  a  complaint  in  an  action  of  ejectment 
failed  to  set  forth  the  titie  of  the  plaintiff 
so  explicitly  that  a  Judgment  in  her  favor 
would  determine  the  character  of  her  estatei 
and  it  was  held  that,  while  this  defect  would 
have  been  cured  by  verdict,  yet  as  the  Judg- 
ment was  by  default,  and  there  was  no  ver- 
dict in  aid  of  the  defect,  a  motion  in  arrest 
of  Judgment  should  be  allowed.  See,  also, 
Stephen  on  Pleading,  148 ;  Warren  v.  Harris, 
2  Gilman,  307;  Brhardt  v.  Pfeiffer,  29  Ind. 
App.  572,  64  N.  B.  885.  While  the  practice 
in  the  city  court  of  Blakely  is  governed  by 
the  act  under  which  it  was  established,  there 
is  no  substantial  difference  between  that  act 
and  the  general  default  statute  appearing  in 
the  Code.  The  case  of  Davis  v.  Bray,  119 
Ga.  220,  46  S.  E.  90,  is  not  in  conflict  with 
the  rule  announced  by  the  foregoing  author- 
ities. It  is  true  that  there  was  no  verdict  in 
that  case,  but  that  decision  was  based  upon 
the  theory  that  issue  was  Joined,  and  that 
the  Judgment  rendered  by  the  Judge  of  the 
city  court  without  the  intervention  of  a  Jury 
was  based  upon  proof  of  sufficient  facts  to  sup- 
ply the  defects  in  the  pleading.  The  motion 
to  set  aside  should  have  been  sustained. 
Judgment  reversed. 

(12  Cku  App.  686) 

COLLINS  ▼.  STATE.     (No.  4,686.) 
(Court  of  Appeals  of  Georgia.    April  16, 1913.) 

(8yllabu$  by  the  Court,) 

1.  Cbiuinal  Law  (§  1064* )  —  Appbai.  and 
Ebboa— Objection  Below— Necessitt. 

No  question  as  to  the  sufficiency  of  the 
grounds  of  a  motion  for  a  new  trial,  or  of  the 
approval  of  the  brief  of  evidence,  or  of  the 
filing  of  such  brief  or  motion,  can  be  entertain- 
ed by  the  Court  of  Appeals,  where  the  judge 
has  finally  passed  upon  the  merits  of  the  mo- 
tion for  a  new  trial,  unless  the  question  was 
"first  raised  and  insisted  on  before  the  trial 
judge."     Acts  1911,  p.  149. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2676-2684;  Dec.  Dig.  f 
1064.*] 

2.  Cbiminal  Law  (|  603*)— CoNnNUANCB— 
Gbounds. 

The  showing  made  for  a  continuance  on 
account  of  the  absence  of  witnesses  was  such 
as  to  demand  a  postponement  of  the  case,  in 
order  that  the  accused  might  have  the  benefit 
of  the  testimony  of  the  absent  witnesses.  It 
was  therefore  error  requiring  the  grant  of  a 
new  trial  to  overrule  the  motion  for  continn- 
ance.  ^ 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1348-1361;  Dec.  Dig.  f 
603.*] 

Error  from  Superior  Cburt,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Henry  Collins  was  convicted  of  crime,  and 
he  brings  error.    Reversed. 

H.  H.  Blders,  of  Reidsville^  for  plaintifl 
in  error.  N.  J.  Norman,  SoL  Gen^  of  Savan- 
nah, for  the  State. 

RUSSELL^  J.  The  plaintiff  in  error  con- 
cedes that  the  evidence  adduced  upon  the 


•For  otbar  caaee  see  eame  topic  and  aeotlon  NUMBER  in  Dec.  Dl|r.  A  Am.  Die.  Key-Nfx  S«riM  *  Ofp'r  Ind«se« 
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trial  was  saffldent  to  warrant  the  yerdlct  of 
the  jury  finding  him  guilty,  and  hence  we 
need  only  consider  the  spedal  grounds  as 
contained  in  the  amended  motion  for  new 
trial.     The  Solicitor  General  contends  that 
since  the  grounds  of  the  amendment  to  mo- 
tion are  not  specifically  approved  as  true, 
and  as  the  amendment  does  not  appear  to 
have  been  filed,  the  errors  therein  assigned 
should  not  be  considered  by  this  court     It 
has 'frequently  been  held  that  an  order  up- 
on an  amendment  to  a  motion  for  a  new 
trial  in  the  following  language:  "The  amend- 
ment read  and  allowed;    let  the  same  be 
filed'* — ^is  not  an  approval  of  the  grounds  in 
the  amendment,  and  that  an  assignment  of 
error  raised  in  such  a  paper  could  not  be 
considered  in  the  reviewing  court    Howev- 
er, the  order  of  the  trial,  judge  in  the  pres- 
ent case  makes  it  plain  that  he  considered 
the  grounds  of  the  amendment;    and  certain 
it  is  that  it  does  not  affirmatively  appear 
that  the  point  which  is  here  insisted  upon  as 
to  the  approval  and  filing  of  the  grounds  of 
the  amendment  to  the  motion  was  not  made 
before  the  trial  court    Upon  reason  it  would 
seem  that  where  the  Judge  in  his  Judgment 
upon  the  motion  for  a  new  trial  states  that 
he  overruled  the  motion,  after  hearing  argu- 
ment upon  both  the  original  and  the  amend- 
ed motion  for  new  trial,  and  after  consid- 
eration of  such  motion  (presumably  including 
the  amendment  referred  to),  the  grounds  of 
the  amended  motion  for  new  trial  should  be 
treated  as  having  been  approved  by  the  trial 
Judge.    And  hence  the  General  Assembly  in 
passing  the  act  of  1911   (Acts   of  1911,  p. 
149),  regulating  practice  in  courts  of  review, 
made  appropriate  provision  for  such  a  con- 
tingency.   Section  3  of  that  act  provides  that 
"where  the  Judge  has  finally  passed  on  the 
merits  of  a  motion  for  a  new  trial  and  the 
parties  have  raised  no  question  as  to  the 
sufficiency  of  the  approval  of  the  grounds  of 
such  motion,  or  of  the  approval  of  the  brief 
of  evidence,  or  of  the  filing  of  such  motion 
or  brief,  or  of  the  Jurisdiction  of  the  Judge 
to  entertain  the  motion  at  the  time  he  did, 
if  the  parties  acquiesced  in  his  entertaining 
it  at  that  time,  no  question  as  to  these  mat- 
ters shall  be  entertained  by  the  reviewing 
courts  unless  first  raised  and  insisted  on  be- 
fore the  trial  Judge.*' 

[1]  In  order  for  the  state  to  be  able  to 
avail  Itself  here  of  any  defects  in  the  ap- 
proval and  filing  of  the  amendment  to  the 
motion  for  a  new  trial,  it  would  have  to  ap- 
pear that  the  trial  Judge  expressly  declined 
to  consider  the  grounds  of  the  amendment  to 
the  motion  upon  the  hearing  in  the  lower 
court  Since  the  judge  appears  to  have  con- 
sidered the  brief  of  evidence,  as  well  as  the 
amendment  to  the  motion  for  a  new  trial,  all 
defects  In  both  must  be  treated  as  having 
been  waived. 

[2]  2.  At  the  trial  the  defendant  made  a 
showing   for  continuance,   and   no   counter- 


showing  waa  made.  From  this  showing  it 
appears  that  this  defendant  had  three  wit- 
nesses absent,  whom  he  testified  had  been 
summoned  to  court,  and  the  testimony  of 
each  of  them  appears  to  be  materiaL  Es- 
pecially is  this  true  as  to  the  witness  Mary 
Collins.  If  her  testimony  is  credible,  the  de- 
fendant is  not  guilty ;  and  the  defendant  has 
a  right  to  have  a  Jury  pass  upon  her  cred- 
ibility. The  state's  counsel  makes  the  point 
that  the  defendant  testified  that  the  witness- 
es had  been  "summoned,**  instead  of  saying 
"subpoenaed.**  So  far  as  we  are  advised,  the 
two  words  are  practically  synonymous  in 
common  parlance;  and  if,  as  a  matter  of 
fact,  subpoenas  had  not  been  issued  for 
these  witnesses,  the  testimony  of  the  derk, 
which  was  readily  accessible,  would  quickly 
have  developed  the  fact  that  the  defendant 
in  using  the  word  "summoned**  was  referring 
to  an  ineffectual  oral  invitation  extended  by 
himself  to  the  witnesses  to  come  to  court 
rather  than  to  the  written  summons  or  sub- 
poena to  which,  primarily,  he  must  be  assum- 
ed to  have  referred.  The  court  erred  in 
overruling  the  motion  for  a  continuanca 
Judgment  reversed. 


(12  Qa.  App.  OS) 
GRIPFIN  V.  STATBL 
McCRART  V.  SAME.     (Nos.  4,645,  4,64&) 
(Court  of  Appeals  of  Georgia.    April  Id,  1913.) 

(8yllahit§  hy  the  Court.) 

1.  CRIMINAL    Law    (§    1023»)— APPEAL    ahd 
EJRBOB— Appealable  Obdebs. 

An  oral  motion  to  withdraw  a  plea  of 
guilty,  made  immediately  after  sentence,  was 
denied,  but  leave  was  granted  to  put  the  motion 
in  writing  at  a  later  day  during  the  term  and 
support  the  same  by  afiidavitB.  On  such  later 
day  a  written  motion  with  supporting  affidaTits 
was  tendered,  and  also  a  written  motion  to  set 
aside  the  sentence.  On  each  motion  an  order 
was  granted,  directing  that  a  hearing  be  had 
on  a  day  named,  and  that  service  be  perfected 
on  the  solicitor  general.  The  written  motions 
were  denied,  and  the  court  declined  to  recede 
from  its  former  decision  uiK)n  the  oral  motion. 
Held  that,  though  the  trial  judge  certifies  that 
he  intended  the  denial  of  the  oral  motion  to  be 
a  final  disposition  of  the  matter,  a  writ  of  error 
may  be  prosecuted  to  review  both  the  refusal 
to  set  aside  the  sentence  and  the  refusal  to  al- 
low a  withdrawal  of  the  plea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  ii  258»-2598;  Dec  Dig.  { 
1023.*] 


2.  Cbiminal  Law  (f  274»)— Withdbawal  of 
Plea— Judgment  ''Pbonounced." 

Judgment  is  **pronounced,"  within  the  pur- 
view of  section  971  of  the  Penal  Code  of  1910, 
whenever  the  accused  is  oflBcially  informed  by 
the  court  of  the  sentence  to  be  entered  against 
him.  After  that  time  the  accused  may  not,  as  a 
matter  of  right,  withdraw  a  plea  of  guilty 
previously  entered. 

FEd.  Note.—For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §$  632,  tt33 ;   Dec.  Dig.  §  274.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5684.] 
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3.  Criminal  Law  (§  27»*)— Plea— Validity— 
Recommendation  Respectinq  Punishment. 

While  a  recommendation  that  one  guilty  of 
a  felony  of  a  certain  class  be  pnnished  as  for 
a  misdemeanor  can  only  be  made  by  a  jury  try* 
ing  the  case,  a  plea  of  |^ilty  to  which  such 
recommendation  is  added  is  not  void.  The  rec- 
onmiendation  may  be  treated  as  surplusage,  and 
the  plea  be  dealt  with  as  an  unconditional  plea 
of  guilty  to  the  felony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  fS  631,  (532^  634;   Dec  Dig.  i 

4.  Criminal  Law  (|  274*)— Withdbawal  of 
Plea— Di  scBETio  N. 

The  withdrawal  of  a  plea  of  guilty,  after 

sentence  is  pronounced,  is  a  matter  addressed 

to  the  sound,  legal  discretion  of  the  trial  judge. 

[Ed.    Note.— For    other    cases,    see    Criminal 

Law,  Cent.  Dig.  §|  682,  633 ;  Dea  Dig.  f  274T] 

6.  Criminal  Law  (Si  1134,  1147*)— Appeal 
AND  Ebbob— Discretion  AST  Rulinqb. 
As  appeal  to  a  judge's  discretion  is  an 
appeal  to  his  judicial  conscience.  In  exercising 
this  discretion  the  trial  judge  settles  all  conflicts 
in  evidence,  and  is  the  exclusive  arbiter  of  the 
facts.  He  has  no  discretion  in  reference  to  a 
finding  of  law.  The  exercise  of  a  sound,  legal 
discretion  presupposes  an  application  of  settled 
rules  of  law  to  the  facts  as  found  by  the  judge. 
His  failure  to  correctly  apply  the  law  is  not  so 
much  an  abuse  of  ^scretion  as  it  is  an  errone- 
ous judgment,  which  may  be  corrected  in  the 
reviewing  court  The  Court  of  Appeals  will 
never  interfere  with  a  finding  of  law  which  is 
correct  when  applied  to  any  theory  of  the  evi- 
dence considered  by  the  trial  judge ;  but  if  such 
judgment  when  so  applied  is  erroneous  this 
court  has  jurisdiction  to  review  and  correct  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  §|  2587,  2653,  2986-2998.  3038, 
3056,  3067-3071,  3072,  3073 ;  Dec  Dig.  §{  1134, 
1147.*] 

6.  Criminal  Law   (H  273,  274*)— "Plea  of 
Guilty"— RW3EPTI0N— Right  to  Withdraw. 

A  "plea  of  guilty,"  being  But  a  cpnfession  of 
guilt  in  open  court^  ought  to  be  received  with 
care  and  scanned  with  caution.  It  ought  never 
to  be  received  unless  freely  and  voluntarily 
made,  and  if  entered  under  a  misapprehension 
as  to  its  legal  effect  or  the  consequences  which 
are  to  follow,  honestly  entertained  because  of 
representations  made  or  inducements  held  out 
either  by  the  court  or  by  counsel  for  the  state, 
the  prisoner  ought  to  be  allowed  to  withdraw 
the  plea,  even  after  sentence,  if  he  moves 
promptly  upon  discovering  that  he  has  been 
misled. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  631,  632-634 ;  Dec.  Dig.  1$ 
273,  274.» 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  6,  p.  6408 ;    vol.Hs,  p.  7756.] 

7.  CaiMiNAL  Law  (§  274*)— Plea  of  Guilty- 
Right  TO  Withdraw. 

While  the  record  discloses  that  the  trial 
judge  declined  to  commit  himself  in  advance  in 
reference  to  the  punishment  to  be  imposed,  the 
undisputed  evidence  shows  that  special  counsel 
for  the  state,  with  the  concurrence  of  the  solic- 
itor general,  entered  into  an  agreement  with 
counsel  for  the  accused,  stipulating  that,  if  the 
accused  would  pay  over  certain  moneys  for 
the  benefit  of  the  creditors  of  the  bank  alleged  to 
have  been  defrauded,  they  would  be  allowed  to 
plead  guilty  to  one  of  ue  felony  indictments 
upon  the  understanding  and  assurance  from 
special  counsel  for  the  state  that  only  a  misde* 
meaner  punishment  would  be  imposed.  It  fur- 
ther appears  that  when  the  plea  was  received 
the  trial  judge  knew  of  the  agreement,  and  that 
the  plea  was  entered  upon  the  understanding 


that  a  misdemeanor  punishment  would  be  im- 
posed, and  that  he  consented  for  all  of  the  in- 
dictments, except  the  one  upon  which  the  plea 
was  entered,  to  be  settled  upon  payment  of 
costs,  although  the  judge  had  previously  de- 
clined either  to  approve  or  disapprove  the  agree- 
ment. Held  that,  while  the  counsel  had  no 
authority  to  bind  the  judge,  yet,  where  a  motion 
was  made  in  due  time  to  vacate  a  sentence  of 
five  years  in  the  penitentiary  and  to  allow  the 
plea  of  guilty  to  be  withdrawn,  and  the  fore- 
going facts  were  made  to  appear,  it  was  error 
to  deny  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  632,  633 ;  Dec.  Dig.  i  274.*) 

8.  CaninvAL   Law    (f    1189*)— Appeal   and 

E&BOB-T-DfeCISION. 

The  agreement  made  among  the  attorneys 
not  being  binding  upon  the  trial  court,  this  court 
will  not  direct  that  a  misdemeanor  punishment 
be  imposed,  but  rules  simply  that  tiie  accused 
are  entitled,  if  they  so  desire,  to  join  issue  with 
the  state  and  go  to  trial  on  all  of  the  indict- 
ments. If  they  are  legally  convicted,  the  punish- 
ment to  be  meted  out,  within  the  statutory  lim- 
its, is  absolutely  within  the  discretion  of  the 
trial  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {}  8226-3227;  Dec.  Dig.  f 
1189.*] 

(AddiHonal  ByllaJfUM  hy  Editorial  Stalf.) 

9.  Words  and  Phbasss— "Judicial  Dibcbb- 
tion"— "Discretion." 

"Judicial  discretion"  is  substantially  syn- 
onymous with  judicial  power.  The  term  "dis- 
cretion" is  an  impartial  discretion,  guided  and 
controlled  in  its  exercise  by  fixed,  legal  prin- 
ciples; a  legal  discretion  to  be  exercised  in 
conformity  with  the  spirit  of  the  law,  and  in  a 
manner  to  subserve  and  not  to  defeat  the  ends 
of  substantial  justice  (citing  3  Words  and 
Phrases,  2098). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  pp.  3855,  3856;   vol  8,  p. 

Bhrror  from  Superior  Court,  Clarke  County ; 
C.  H.  Brand,  Judge. 

J.  W.  Grlffln  and  R.  H.  McCpary,  president 
and  cashier  of  a  bank,  were  sentenced  after  a 
plea  of  guilty  of  accepting  a  deposit,  knowing 
that  the  bank  was  insolvent,  and  upon  denial 
of  a  motion  to  vacate  the  sentence  and  with- 
draw their  plea  they  bring  error.    Reversed. 

Hamilton  McWhorter,  Jr.,  of  Lexington, 
W.  W.  Armistead,  of  Crawford,  Thos.  J. 
Shackelford  and  Holden  &  Shackelford,  all 
of  Athens,  and  Saml.  H.  Sibley,  of  Union 
Point,  for  plaintiff  in  error  Griffin.  H.  M. 
Rylee,  E.  EL  Lumpkin,  and  B.  K.  Lumpkin, 
Jr.,  all  of  Athens,  for  plaintiff  in  error  Mc- 
Crary.  John  B.  Gamble,  Sol.  Gen.,  and  Cobb 
&  E^rwln,  all  of  Athens,  and  Clifford  Walker, 
Sol.  Gen.,  of  Monroe,  for  the  State. 

POTTLE,  J.  The  Athens  Trust  St  Banking 
Company  failed,  and.  In  consequence,  a  num- 
ber of  Indictments  were  returned  by  the 
grand  Jury  of  Clarke  county  against  Griffin, 
the  president,  and  McCrary,  the  cashier. 
One  of  the  indictments  charged  a  violation  of 
section  205  of  the  Penal  Code,  in  that  the 
defendants  accepted  a  deposit  of  $351.10, 
knowing  at  the  time  that  the  bank  was  In- 


*For  other  cases  see  same  toplo  and  section  NUUBBR  in  Doc.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexe* 
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solvent,  and  failed  to  pay  It  to  the  depositor 
on  demand.  To  this  Indictment  the  accused 
entered  a  Joint  plea  of  "guilty,  with  recom- 
mendation'  that  they  be  punished  as  for  a 
misdemeanor."  A  sentence  of  five  years  In 
the  penitentiary  was  imposed  on  e&di  of  the 
defendants.  Immediately  after  sentence  was 
pronounced  and  before  it  was  handed  to  the 
clerk  or  recorded  on  the  minutes,  the  accused 
moved  orally  to  be  allowed  to  withdraw  their 
plea  of  guilty  and  enter  a  plea  of  not  guilty, 
basing  their  motion  upon  the  ground  that 
they  had  been  Induced  to  plead  guilty  upon 
the  assurance  of  the  solicitor  general  and 
other  state's  counsel  employed  to  assist  him 
that  the  presiding  Judge  would  impose  sen- 
tence as  for  a  misdemeanor.  The  oral  mo- 
tion was  denied,  but  the  court  took  a  recess 
to  a  later  date  to  allow  the  accused  to  put 
their  motion  in  writing  and  support  the  same 
by  affidavits.  When  the  court  reconvened, 
the  written  motion,  together  with  certain 
affidavits,  was  submitted,  and  there  was  also 
presented  a  written  motion  to  set  aside  the 
Judgment  of  conviction;  both  motions  being 
based  upon  the  same  grounds  and  supported 
by  the  same  evidence.  Neither  motion  was 
granted,  and  each  of  the  accused  has  prose- 
cuted a  writ  of  error  to  this  court  The 
cases  being  identical,  they  were  argued  to- 
gether, and  they  will  be  thus  dealt  with  in 
the  opinion  which  follows. 

[1]  1.  The  trial  Judge  certifies,  in  effect, 
that  he  intended  the  order  overruling  the 
oral  motion  to  withdraw  the  plea  to  be  final. 
It  appears,  however,  that  upon  each  of  the 
written  motions  an  order  was  granted  on 
December  16th,  directing  that  the  motion  be 
heard  on  December  21st,  and  that  the  solic- 
itor-general be  served  with  a  copy.  As  the 
Judge  declined  to  recede  from  his  previous 
refusal  to  allow  the  plea  to  be  withdrawn, 
and  as  he  considered  the  written  motion  and 
the  accompanying  affidavits  in  determining 
whether  he  would  recede,  the  situation  is 
substantially  the  same  as  if  only  the  written 
motion  had  been  filed.  All  this  is,  however, 
of  no  importance,  because  the  accused  clear- 
ly had  a  right  to  file  and  have  determined 
their  motion  to  set  aside  the  Judgment  of  con- 
viction ;  and  if  that  motion  should  have  been 
granted  it  will  follow,  as  a  matter  of  course, 
that  the  plea  of  guilty  may  be  withdrawn. 
The  motion  to  vacate  was  filed  during  the 
term  at  which  the  Judgment  was  rendered. 
During  the  term  all  Judgments  are  *'in  the 
breast  of  the  court,"  subject  to  be  modified 
or  vacated  for  good  cause  shown.  Florida 
Central  Ry.  Ck).  v.  Luke,  11  Ga.  App.  200, 
293,  75  S.  E.  270.  The  accused  clearly  have 
the  right  to  have  reviewed  the  Judgment 
refusing  to  set  aside  the  sentence.  They 
also  have  the  right  to  call  in  question  the 
correctness  of  the  decision  declining  to  allow 
the  withdrawal  of  their  plea.  The  result  to 
them  will  be  the  same  if  either  Judgment  is 
wrong,  since,  if  they  are  permitted  to  with- 


draw their  plea  of  guilty,  the  Judgment  upon 
the  plea  will  be  null,  and  If  the  latter  Judg- 
ment be  vacated  the  case  will  stand  as  if  no 
sentence  had  been  pronounced,  and  their 
motion  to  withdraw  their  plea  of  guilty, 
enter  a  plea  of  not  guilty,  and  go  to  trial 
must  be  sustained. 

[2]  2.  Upon  arraignment  a  prisoner  is  re- 
quired to  answer  whether  he  is  guilty  or 
not    guilty.     If   he   answer   "guilty,"    8U<A 
plea  shall  be  immediately  recorded  on  the 
minutes,  "and  the  court  shall  pronounce  upon 
such  prisoner  the  Judgment  of  the  law,  in  the 
same  manner  as  if  he  had  been  convicted  of 
the  offense  by  the  verdict  of  a  Jury;    but, 
at  any  time  before  Judgment  is  pronounced, 
the    prisoner    may    withdraw    the    plea    of 
'guilty,'    and  plead   *not  guilty,'    and    such 
former  plea  shall  not  be  given  In  evidence 
against  him  on  his  trial."     Penal  Code,   § 
971.      If    the    prisoner    "stand    mute,"    the 
clerk  shall  record  a  plea  of  "not  guilty." 
Penal  Code,  §  972.    The  general  rule  is  that 
"what  the  Judge  orally  declares  Is  no  Judg- 
ment until  it  has  been  put  in  writing  and 
entered  as  such."     Freeman  v.  Brown,  115 
Ga.  23,  27,  42  S.  E.  369 ;   Easterllng  v.  State, 
11  Ga.  App.  134,  74  S.  E.  899.     The  statute 
under  consideration  allows  the  prisoner,  as 
matter  of  right,  to  withdraw  his  plea  before 
"Judgment  is  pronounced."    This  necessarily 
means  before  the  Judge  has  announced  what 
sentence  is  to  be  imposed;  otherwise  a  pris- 
oner would  be  permitted  to  fitpeculate  upon 
his  punishment,  and,  if  severer  than  he  an- 
ticipated, withdraw  his  plea  and  take  the 
chances  of  an  acquittal.    The  purpose  of  the 
statute  was  to  prevent  this  very  thing.    After 
the  prisoner  has  been  officially  Informed  by 
the  court  what  his  punishment  will  be,  it  is 
too  late  to  withdraw  his  plea  as  matter  of 
right     It  appearing  from  the  record   that 
sentence  had  been  pronounced  before  the  ac- 
cused made  known  to  the  court  their  desire 
to  v^thdraw  their  plea  of  guilty,  the  correct- 
ness of  the  Judgment   declining  to   permit 
the  withdrawal  depends  upon  whether  the 
court  had  the  power  to  allow  the  plea  to  be 
withdrawn,  and  whether,  if  so,  the  reasons 
presented  by  the  accused,  and  the  evidence 
in   support  of   their  motion,   required  that 
they  be  permitted  to  withdraw  the  plea. 

[3]  3.  The  offense  with  which  the  accused 
were  charge  was  one  of  the  felonies  which, 
under  section  1062  of  the  Penal  Code,  "on 
the  recommendation  of  the  Jury  trying  the 
case,  when  such  recommendation  Is  approved 
by  the  Judge  presiding  on  the  trial,"  may  be 
punished  as  for  a  misdemeanor;  and,  even 
without  such  recommendation  the  Judge  may 
so  reduce  the  punishment  It  is  contended 
that  the  plea  of  guilty  entered  by  the  accused 
was  void  because  of  the  addition  of  a  recom- 
mendation respecting  the  punishment  It 
is  true  that  such  recommendation  had  no 
place  in  the  plea.  The  plea  was  one  of  guilty 
to  a  felony.  The  addition  of  the  words  re- 
specting the  punishment  was  nothing  more 
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than  a  suggestion  of  the  accused,  concurred 
in  by  the  solicitor  general,  that  a  misde- 
meanor punishment  be  imposed.  It  was  no 
more  than  if  the  plea  had  contained  a  recom- 
mendation that  a  sentence  of  one  year  in  the 
penitentiary  be  entered.  But  the  addition  of 
the  recommendation  in  no  wise  affected  the 
plea.  It  stood  as  a  confession  of  guilty  as 
charged  in  the  indictment,  and  the  recom- 
mendation could  be  treated  as  surplusage. 

[4]  4.  Had  the  court  the  power  to  allow 
the  plea  of  guilty  withdrawn  after  sentence 
had  been  pronounced?  It  is  argued  that,  as 
the  statute  provides  that  the  plea  may  be 
withdrawn  at  any  time  "before  Judgment  is 
pronounced,"  it  must  follow  by  a  negative 
pregnant  that  after  Judgment  Is  pronounced 
the  court  is  without  authority  to  permit  the 
plea  to  be  withdrawn.  It  is  well  settled  that, 
in  the  absence  of  a  statutory  provision  to  the 
contrary,  it  is  in  the  discretion  of  the  court 
to  allow  the  plea  withdrawn,  either  before  or 
after  sentence  is  pronounced.  State  v.  Ste- 
venson, 64  W.  Va.  392,  62  S.  E.  688,  19  L.  R. 
A.  (N.  S.)  713 ;  State  v.  Stephens,  71  Mo.  535 ; 
State  V.  Kring,  71  Mo.  551 ;  Pattee  v.  State, 
109  Ind.  545,  10  N.  B.  421 ;  State  v.  Shanley, 
38  W.  Va.  516,  18  S.  R  734 ;  Clark  v.  State, 
57  N.  J.  Law,  489,  31  Atl.  979;  CJommon- 
wealth  V.  Mahoney,  115  Mass.  151 ;  U.  S.  v. 
Bayaud  (0.  a)  23  Fed.  721 ;  Beatty  v.  Rob- 
erts, 125  Iowa,  619,  101  N.  W.  462 ;  State  v. 
Richardson,  98  Mo.  564,  12  S.  W.  245 ;  Mounts 
V.  Commonwealth,  89  Ky.  274,  12  S.  W.  311 ; 
People  V.  Lee,  17  Cal.  76 ;  State  v.  Williams, 
45  La.  Ann.  1356,  14  South.  32 ;  Krolage  v. 
People,  224  lU.  456,  79  N.  Ew  570,  8  Ann.  Cas. 
235;  Pope  v.  State,  56  Fla.  81,  47  South. 
487,  16  Ann.  Cas.  972;  little  v.  Common- 
wealth, 142  Ky.  92,  133  S.  W.  1149,  34  L. 
R.  A.  (N.  S.)  257,  Ann.  Cas.  1912D,  241.  The 
question  is  settled  in  this  state  by  Davis  v. 
State,  20  Ga.  674.  There  a  plea  of  guilty 
was  entered  and  sentence  imposed.  Upon  a 
showing  at  the  second  term  after  the  sentence 
was  imposed  that  the  plea  was  entered  by 
mistake,  the  accused  having  intended  to 
plead  to  another  indictment,  he  was  allowed 
to  withdraw  the  plea  and  substitute  a  plea 
of  not  guilty.  This  decision  settles  the  ques- 
tion of  the  power  of  the  court;  for  if  the 
court  was  wholly  without  authority  to  allow 
the  plea  to  be  withdrawn  after  sentence,  it 
could  no  more  have  allowed  it  done  to  cor- 
rect a  mistake  than  for  any  other  reason.  In 
the  light  of  the  well-settled  rule  where  the 
matter  is  not  controlled  by  statute,  and  in 
view  of  the  decision  of  the  Supreme  Court  of 
this  state  in  the  Davis  Case,  a  proper  con- 
struction of  our  statute  is  that  before  sen- 
tence the  prisoner  may,  as  matter  of  right, 
withdraw  his  plea,  without  assigning  any 
reason  for  so  doing;  and  after  sentence  his 
motion  to  do  so  is  addressed  to  the  sound, 
legal  discretion  of  the  presiding  Judge. 

[5,  9]  5.  An  appeal  to  a  judge's  discretion 
is  an  appeal  to  his  Judicial  conscience.    This 


discretion  must  be  exercised,  not  In  opposi- 
tion to,  but  in  accordance  with,  established 
rules  of  law.  It  is  not  an  arbitrary  power, 
but  one  which  must  be  exercised  wisely  and 
impartially.  In  its  practical  application  in 
this  state  Judicial  discretion  is  substantially 
synonymous  with  Judicial  power,  We  say 
the  Judge  did  not  abuse  his  discretion  in 
refusing  an  injunction.  Why?  Because,  un- 
der the  law  as  applied  to  some  theory  of  the 
evidence  which  the  Judge  in  his  discretion, 
had  the  right  to  accept  as  true,  the  injunc- 
tion was  properly  refused.  And  so,  in  deal- 
ing with  the  general  grounds  of  a  motion 
for  a  new  trial,  if  there  is  any  evidence  to 
support  the  verdict,  the  discretion  of  the  . 
Judge  in  approving  the  verdict  will  not  be 
controlled.  In  no  case  of  conflicting  evidence 
will  the  Judge's  finding  of  facts  be  controlled 
by  the  reviewing  court  But  if,  upon  the 
facts  as  he  has  found  them,  the  law  de- 
mands that  a  particular  Judgment  be  render- 
ed, a  contrary  decision  will  always  be  re- 
versed. We  sometimes  speak  of  such  a  de- 
cision as  an  abuse  of  discretion,  but  it  is 
nothing  more  than  an  erroneous  decision, 
or  a  Judgment  rendered  in  violation  of  law. 
Tlie  term  "discretion"  has  been  defined  to 
be  "an  injpartial  discretion,  guided  and  con- 
trolled in  its  exercise  by  fixed  legal  prin- 
ciples ;  a  legal  discretion  to  be  exercised  in 
conformity  with  the  spirit  of  the  law,  and 
in  a  manner  to  subserve  and  not  to  defeat 
the  ends  of  substantial  Justice."  See  3 
Words  and  Phrases,  2098. 

The  ruling  so  often  made  by  the  Supreme 
Court  and  this  court  that  the  discretion  of 
a  trial  Judge  will  not  be  controlled,  unless  . 
manifestly  abused,  means  simply  that  the 
reviewing  court  will  not  control  his  finding 
of  facts  upon  conflicting  evidence.  If  upon 
these  facts  an  erroneous  finding  of  law  be 
rendered,  the  latter  Judgment  will  be  set 
aside;  but  if  that  Judgment  be  sound  as  ap- 
plied to  his  finding  of  facts,  the  reviewing 
court  will  not  interfere.  See  Jackson  v. 
State,  99  Ga.  209,  25  S.  EX  177,  where  a 
Judgment  refusing  leave  to  withdraw,  a  plea 
of  guilty  was  affirmed.  It  is  really  mislead- 
ing to  speak  of  the  trial  court's  action  as 
an  abuse  of  discretion.  Men's  rights,  both  of 
person  and  of  property,  are  regulated  by  fix- 
ed, legal  principles.  In  passing  upon  them, 
whether  at  law  or  in  equity,  the  court  must 
regard  these  principles.  It  has  neither  dis- 
cretion nor  power  to  do  otherwise.  If  the 
Judge  fails  to  apply  them  in  a  given  case, 
he  has  simply  made  an  erroneous  Judgment, 
which  can  be  corrected  on  review.  Primarily 
a  motion  to  withdraw  a  plea  or  to  set  aside 
a  Judgment  of  conviction  in  a  criminal  case 
is  addressed  to  the  discretion  of  the  presid- 
ing Judge.  He  hears  the  reasons  for  the 
motion  and  the  evidence  in  support  thereof. 
If  these  reasons  be  good  in  law,  and  the  evi- 
dence be  undisputed,  the  matter  is  no  long- 
er one  of  discretion,  but  the  motion  prevails 
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as  a  matter  of  legal  right  If  the  prisoner 
says,  "I  entered  the  plea  because  of  a  prom- 
ise that  leniency  would  be  shown  me,  and 
this  promise  has  not  been  complied  with/' 
and  if  this  be  true  and  be  also  a  good  reason 
in  law  for  allowing  the  plea  withdrawn, 
then  the  court  has  no  other  alternative.  The 
case  is  taken  out  of  the  realm  of  Judicial 
discretion,  and  the  right  to  withdraw  be- 
comes a  legal  right,  which  must  be  accorded 
him.  The  general  rule  is  that  in  passing 
upon  the  facts  whatever  discretion  the  court 
has  ought  to  be  exercised  liberally  in  favor 
of  the  prisoner.  State  y.  Williams,  46  La. 
Ann.  1356,  14  South.  32. 

[6]  6.  A  plea  of  guilty  is  but  a  confession 
of  guilt  in  open  court  and  a  waiver  of  trial. 
Like  a  confession  out  of  court,  it  ought  to 
be  scanned  with  care  and  received  with 
caution.  The  judge  is  not  bound  td  receive 
such  a  plea  at  all,  and  in  capital  cases  fre- 
quently declines  to  do  so.  Indeed,  Black- 
stone  says  that  in  this  class  of  cases  the 
court  ought  generally  to  advise  the  prisoner 
to  retract  his  plea  and  plead  to  the  indict- 
ment 4  Bl.  Com.  329.  A  plea  of  guilty 
ought  never  to  be  received,  unless  it  is  freely 
and  voluntarily  made;  and  if  the  prisoner 
be  misled,  or  is  induced  to  enter  his  plea  by 
fraud,  or  even  by  mistake,  he  ought  to  be 
allowed  to  withdraw  the  plea.  The  law 
favors  a  trial  on  the  merits.  Gauldin  v. 
Crawford,  30  Ga.  674  (5).  It  does  not  en- 
courage confessions  of  guilt  either  in  or 
out  of  court  Affirmative  action  on  the  part 
of  the  prisoner  is  required  before  he  will  be 
held  to  have  waived  the  right  of  trial,  creat- 
ed for  his  benefit  If  he  refuses  to  plead, 
the  court  pleads  not  guilty  for  him,  and  he 
is  put  upon  his  trial.  The  affirmative  plea 
of  guilty  is  received  because  the  prisoner  is 
willing  voluntarily,  without  inducement  of 
any  sort  to  confess  his  guilt  and  expiate 
his  offense.  In  some  states  statutes  have 
been  enacted  requiring  the  Judge  to  ad- 
monish the  prisoner  of  the  consequences  be- 
fore receiving  his  plea ;  and  it  is  good  prac- 
tice and  in  the  interest  of  fairness  to  do  this, 
even  though  there  is  no  statute  requiring  it 
There  are  many  cases  in  the  books,  and  in 
none  of  them  has  the  right  to  withdraw  the 
plea  been  denied,  when  it  was  shown  that  It 
was  not  entered  freely  and  voluntarily  and 
with  a  full  understanding  of  the  consequenc- 
es which  might  follow.  It  has  been  said  that 
withdrawal  of  the  plea  should  be  allowed 
whenever  interposed  on  account  of  **the  flat- 
tery of  hope  or  the  torture  of  fear,  or  inad- 
vertence or  mistake,''  or  '*in  any  case  where 
Justice  requires  it"  2  E2nc.  P.  &  P.  777. 
See,  also.  Id.  780-792.  In  12  Cyc.  853,  the 
rule  is  thus  stated:  '*To  authorize  the  ac- 
ceptance and  entry  of  a  plea  of  guilty  and 
judgment  and  sentence  thereon,  the  plea 
must  be  entirely  voluntary.  It  must  not  be 
induced  by  fear,  or  by  misrepresentation, 
persuasion,  or  the  holding  out  of  false  hopes. 


nor   made    through   Inadvertence    or    Igno 
ranee." 

In  Krolage  y.  People,  224  IlL  456,  79  K.  E. 
570,  8  Ann.  Cas.  235,  the  rule  is  thus  stated: 
"The  withdrawal  of  a  plea  of  guilty  should 
not  be  denied  in  any  criminal  prosecatiOD, 
where  it  is  evident  that  the  ends  of  Justice 
win  be  subserved  by  permitting  the  substi- 
tution of  the  plea  of  not  guilty.     The  de- 
fendant in  a  criminal  prosecution  should  be 
permitted  to  withdraw  his  plea  of  not  guilty 
when  unadvisedly  given,  where  any  reason- 
able ground  is  offered  for  going  to  the  jury; 
and,  while  this  is  a  matter  within  the  dis- 
cretion of  the  court,  the  discretion  is  a  ju- 
dicial one,  wJiich  should  always  be  exercised 
in  favor  of  innocence  and  liberty."    In  State 
V.  Stephens,  71  Mo.  535,  the  accused   were 
induced  to  enter  a  plea  of  guilty  under  the 
belief  that  the  punishment  would   be  less 
than  the   maximum;    this   belief  being  in- 
duced by  .the  representations  of  their  own 
counsel,  made  after  a  ^conference  with  the 
Judge.    It  was  held,  in  substance,  that  the 
court  erred  in  refusing  to  allow  the  pleas 
to  be  withdrawn,  without  reference  to  wheth- 
er the  judge  himself  did  anything  to  mis- 
lead the  accused  or  their  counseL     Among 
other    things,    the    reviewing    court    said: 
"Courts   have   always   been  accustomed   to 
exercise  a  great  degree  of  care  in  receiving 
pleas  of  guilty,  in  prosecutions  for  felonies, 
to  see  that  the  prisoner  has  not  made  his 
plea  by  being  misled,  or  under  misapprehen- 
sion, or  the  like.*'    In  State  v.  Kring,  71  Mo. 
551,  the  accused  was  permitted  to  withdraw 
his  plea  of  guilty,  after  sentence,  upon  the 
showing  that  the  plea  had  been  entered  in 
consequence  of  an  agreement  with  the  state's 
counsel,     ^'apparently     sanctioned     by     the 
judge,"  that  the  sentence  should  not  exceed 
a  certain  term  of  years.    In  Mounts  v.  Com- 
monwealth, 89  Ky.  274,  12  S.  W.  311,  It  was 
said  that  even  after  sentence  the  accused 
should  be  permitted  to  withdraw  his  plea 
of  guilty,  which  he  was  induced  to  enter  by 
the  threats  or  promises,  either  of  the  court 
or  of  the  commonwealth's  attorney.    Where 
a  plea  of  guilty  in  a  murder  case  was  ot- 
tered by  a  prisoner  through  fear  that  he 
would  be  hanged  by  a  mob,  he  was  allowed 
to  withdraw  the  plea  after  sentence.    Little 
y.   Commonwealth,   142  Ky.  92,   133  S.  W. 
1149, 34  L.  R.  A.  (N.  S.)  257,  Ann.  Cas.  1912D, 
241.     In    those    cases   where   the    right  to 
withdraw  has  been  denied,  the  prisoner  was 
not  misled  into  the  belief  that  he  would  re- 
ceive a  lighter  punishment,  and  In  most  of 
the  cases  the  ruling  was  distinctly  put  upon 
the  ground  that  the  prisoner  was  not  thu? 
misled.    State  v.  Richardson,  98  Mo.  564,  12 
S.  W.  245;   United  States  v.  Bayaud  (C.  C.) 
23  Fed.  721;   Beatty  y.  Roberts,  Judge,  125 
Iowa,  619,  101  N.  W.  462;    Pope  v.  State. 
56  na.  81,  47  South.  487,  Ann.  Cas.   972: 
People  y.  Lennox,  67  Cal.  113,  7  Pac.  260.    Id 
State  v.  Reininghaus,  43  Iowa,  149,  it  was 
held  that  the  mere  statement  by  the  prose- 
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eating  attorney  of  his  opinion  In  reference 
to  the  punishment  which  would  be  Imposed, 
coupled  with  the  statement  that  he  had  no 
control  over  the  matter,  afforded  no  reason 
for  allowing  the  plea  to  be  withdrawn. 

Of  course,  neither  the  solicitor  general 
nor  any  other  counsel  has  authority  to  bind 
the  court  in  the  matter  of  the  punishment 
to  be  Imposed.  Indeed,  an  extrajudicial 
agreement  by  the  Judge  himself  would  not 
bind  him.  Notwithstanding  such  a  promise, 
he  might  Impose  a  different  penalty,  and  his 
action  in  this  respect  could  not  be  control- 
led. But  if  such  a  promise  should  be  made 
by  the  Judge  to  induce  a  plea  of  guilty,  and 
after  the  plea  was  entered  the  promise 
should  be  violated,  no  one  would  contend 
that  the  prisoner  ought  not  to  be  allowed  to 
withdraw  his  plea  and  have  a  trial.  This 
would  be  so,  not  so  much  because  the  Judge 
has  broken  a  promise  which  he  had  no  right 
to  make,  but  because  the  prisoner  has  been 
misled  to  his  injury,  and  has  been  induced 
to  make  a  confession  by  a  hope  of  reward. 
Now,  what  difference  can  it  make  If  the  hope 
of  reward  Is  engendered  by  a  promise  of  the 
state's  attorney  rather  than  of  the  Judge? 
The  solicitor  is  the  state's  representative; 
his  advice  and  recommendations  are  general- 
ly followed  by  the  court  Ordinarily  a  mo- 
tion to  nolle  pros,  made  by  him  is  granted, 
and  so  Is  his  advice  generally  accepted  that 
a  plea  of  guilty  be  received  with  a  recom- 
mendation for  a  misdemeanor  punishment 
Prosecuting  attorneys  are  usually  able  and 
conscientious  public  officers,  having  to  a 
marked  degree  the  confidence  of  the  public 
and  of  their  professional  associates.  Well- 
idgh  any  attorney  representing  one  accused 
of  crime  would  unhesitatingly  accept  an  as- 
surance from  the  solicitor  general  that  if  a 
plea  of  guilty  with  a  recommendation  would 
be  entered  the  recommendation  would  be 
respected  by  the  court  It  is  very  reprehen- 
sible for  counsel  for  a  person  accused  of 
crime  to  seek  to  have  the  Judge  commit  him- 
self In  advance  in  reference  to  the  punish- 
ment to  be  imposed,  and  it  is  even  more 
reprehensible  for  the  Judge  to  so  commit 
himself.  And  while  the  practice  of  endeavor- 
ing. In  advance  of  a  plea  of  guilty,  to  obtain 
through  the  state's  attorney  a  promise  from 
the  court  in  reference  to  the  penalty  to  be 
Imposed  is  not  to  be  commended,  yet  if  It 
be  done,  and  the  prisoner  and  his  counsel 
be  thus  misled,  who  shall  say  that  the 
confession  may  not  be  withdrawn?  The 
situation  is  exactly  the  same,  so  far  as  the 
prisoner  is  concerned,  if  he  be  misled,  not 
by  a  promise  made  by  the  court,  but  by  an 
assurance  from  the  prosecuting  attorney,  or 
of  special  counsel  employed  to  assist  him,  and 
whose  services  both  he  and  the  court  accept 

[7]  7.  Let  these  principles  be  applied  to  the 
facts  of  the  present  cases.  The  record  in 
each  case  is  somewhat  voluminous,  but  the 
controlling  facts  may  be  briefly  stated.    The 


Athens  Bank  &  Trust  Company  failed,  owing 
its  depositors  some  $90,000.  In  consequence 
of  the  failure  a  number  of  indictments  were 
returned  against  the  president  and  cashier. 
Messrs.  Tuck,  Green,  and  Michael  of  the  Ath- 
ens bar  were  retained  by  the  stockholders  to 
represent  the  interest  of  the  creditors,  and  to 
assist  in  the  prosecutions  against  Griffin  and 
McGrary.  Messrs.  Holden  and  Shackelford, 
Hamilton  McWhorter,  W.  W.  Armistead,  and 
Thos.  J.  Shackelford  were  retained  by  Grif- 
fin, and  Messrs.  E.  K.  Lumpkin  and  H.  M. 
Bylee  by  McCrary.  Special  counsel  for  the 
stockholders  were  naturally  and  commend- 
ably  anxious  to  secure  as  much  money  as 
possible  for  the  depositors.  Negotiations 
were  begun  between  counsel  for  the  ac- 
cused on  the  one  side  and  the  solicitor  gen- 
eral and  special  counsel  for  the  state  on  the 
other,  wlilch  finally  culminated  in  an  agree- 
mjent  that  the  accused  should  pay  over  all 
the  money  that  they  could  raise;  that  all 
of  the  indictments  save  one  should  be  set- 
tled and  dismissed  upon  payment  of  costs;, 
and  that  as  to  this  one  a  plea  of  guilty  should 
be  entered,  with  the  understanding  that  a 
misdemeanor  punishment  should  be  imposed. 
None  of  the  counsel  for  the  accused  had  any 
conference  with  the  Judge,  but  counsel  for 
the  state  Informed  him  of  the  negotiations 
and  the  agreement  All  of  the  counsel  for 
the  state  agree,  and  the  trial  Judge  so  certi- 
fies, that  he  made  no  promise  in  reference 
to  the  punishment,  and  expressly  declined 
to  commit  himself.  It  appears,  however,  that 
after  the  conference  with  the  Judge  counsel 
for  the  state  assured  counsel  for  the  accused 
that,  in  their  opinion,  a  misdemeanor  punish- 
ment would  be  imposed.  Mr.  Michael  and 
Mr.  Green,  of  counsel  for  the  prosecution, 
stated  in  their  affidavits  that  they  express- 
ed the  opinion  to  counsel  for  the  accused, 
after  the  conference  with  the  Judge,  that 
a  fine  would  be  Imposed  on  the  accused, 
and  that  they  are  convinced  the  plea  was 
entered  In  the  belief  of  both  the  accused 
and  their  counsel  that  a  fine  would  be 
imposed.  Mr.  Tuck  deposes  that  he  stat- 
ed to'  counsel  for  McCrary,  "as  emphati- 
cally as  I  knew  how,  that  I  was  satisfied 
that  the  court  would  impose  only  a  fine  on 
McGrary,  and  for  him  not  to  be  afraid  to 
enter  his  plea."  And  further  he  states  that 
"it  was  distinctly  understood  and  agreed 
between  me  and  Judge  Holden  that  under  no 
circumstances  was  any  heavier  sentence  than 
a  fine  to  be  im];)osed  upon  Mr.  Griffin.  We 
dip  not  even  consider  the  imposing  of  a 
chain-gang  sentence  upon  Mr.  Griffin."  Mr. 
Tuck  further  states  that  the  presiding  Judge 
was  informed  in  reference  to  this  agreement^ 
but  declined  to  either  approve  or  disapprove 
the  settlement  The  solicitor  general,  Mr. 
Walker,  states.  In  substance,  that  he  was 
wiUing  for  a  misdemeanor  sentence  to  be 
imposed,  and  so  informed  counsel  for  the 
accused,  but  tliat  he  gave  the  accused  or 
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their  counsel  no  assurance  tbat  such  a  pun- 
ishment would  be  imposed,  as  he  had  no  in- 
timation from  the  judge,  and  sought  none. 
He  further  states,  however,  that  In  all  the 
conferences  it  was  understood  that  there  was 
to  he  a  trial  of  the  cases,  unless  the  Judge 
gave  satisfactory  intimations  that  he  would 
impose  a  fine  as  punishment;  that  "defend- 
ants' counsel  unquestionably  believed  that 
the  defendants  were  to  receive  a  fine  and 
acted  on  that  belief;"  and  that  "the  pleas 
were  entered  by  counsel  for  def^idants  in 
the  full  belief  that  a  fine  would  be  Imposed. 
I  am  satisfied  that  no  such  pleas  would  ever 
have  been  entered  if  counsel  for  defendants 
had  thought  that  there  was  even  the  re- 
motest probability  of  a  penitentiary  sen- 
tence." 

When  the  case  was  called,  it  was  ascer- 
tained and  stated  in  open  court  that  the  ac- 
cused had  paid  over  all  the  money  they  could 
raise.  Thereupon  an  order  was  passed  by 
the  presiding  judge,  directing  that  all  of 
the  indictments,  save  the  one  which  had 
been  called  for  trial,  be  settled  upon  pay- 
ment of  costs.  The  other  indictments  hav- 
ing been  settled,  the  plea  of  guilty  with  a 
recommendation  was  received.  It  must  be  as- 
sumed that  before  passing  this  order  the 
judge  made  the  preliminary  investigation  re- 
hired by  the  statute.  See  Penal  Code,  {§ 
981,  982.  If  this  order  was  passed  and  the 
stipulated  amount  of  money  paid  over  by  the 
accused,  the  agreement  into  which  the  coun- 
sel had  entered,  although  wholly  Illegal  and 
void,  was  partly  executed,  and  the  accused 
had  a  right  to  assume  that  the  remainder  of 
the  agreement  would  be  executed  by  the  im- 
position of  a  misdemeanor  sentence.  Mr. 
Lumpkin,  of  counsel  for  McOrary,  remarked 
in  the  hearing  of  the  solicitor  general  at  the 
time  the  plea  was  entered  (though  it  does 
not  appear  whether  the  presiding  judge  heard 
the  statement)  that  "we  are  pleading  with 
the  understanding  that  we  are  to  be  punish- 
ed as  for  a  misdemeanor." 

The  accused  and  their  counsel  all  depose 
on  oath  as  emphatically  as  possible  that  they 
were  misled  by  statements  of  counsel  for  the 
state  into  the  conviction  that  a  fine  would  be 
imposed  upon  the  accused.  After  the  plea 
was  entered  and  before  sentence  was  pro- 
nounced, the  presiding  judge  began  the  read- 
ing of  a  preliminary  statement,  which  had 
been  previousy  prepared,  from  which  we 
quote  the  following:  "As  I  understand  it, 
the  proposition  to  settle  these  cases  is  this : 
These  defendants  have  entered  a  plea  of 
guilty  in  one  of  the  felony  cases,  with  rec- 
ommendation on  the  part  of  the  state's  coun- 
sel and  the  solicitor  general  that  they  be 
punished  as  for  a  misdemeanor,  and  that  a 
fine  be  im];)osed,  and  that  all  other  cases 
I)ending  against  them  be  nolle  pros'd,  and 
this  has  been  done  and  the  cases  stricken 
from  the  docket  Mr.  Griffin  is  to  turn  over 
to  the  receivers  about  |1,600,  out  of  which, 


I  have  just  been  privately  informed,  his  fine 
must  be  paid.  He  has  paid  to  a  depositor, 
whose  name  was  not  given,  $250.  In  addi- 
tion to  this  the  account  which  he  holds 
against  the  bank  as  president,  and  the  ac- 
counts he  controls  for  two  depositors,  are  to 
be  surrendered  to  the  receivers  or  canceled. 
Mr.  McCrary  is  to  pay  about  $2,000  to  the 
receivers.  This  money  Is  not  to  be  paid  to 
the  receivers  and  these  accounts  not  sur- 
rendered unless  the  court  carries  out  the 
agreement  recommended."  In  reply  to  conn- 
sel's  contention  that  they  moved  to  with- 
draw their  plea  before  sentence  was  pro- 
nounced, the  trial  judge  certifies:  **This 
statement  was  made  by  the  court  and  these 
sentences  were  pronounced  by  the  court  upon 
these  defendants  before  Judge  Holden  or* 
Mr.  Lumpkin  opened  their  mouths.  I  was 
reading  a  statement  which  I  had  prepared 
(which  is  hereby  made  a  part  of  this  and 
identified  as  such  by  the  judge's  signature), 
and  when  hearing  that  portion  of  it  which 
would  indicate  to  counsel  what  Ws  court  was 
going  to  do  I  deliberately  and  purposely  stop- 
ped reading  the  statement  and  pronounced 
the  sentence  of  the  court,  which  was  done,  as 
stated,  before  Judge  Holden  or  Mr.  Lump- 
kin said  a  word.  After  this  was  done.  Judge 
Holden  arose  from  his  seat,  and  after  address- 
ing the  court  in  the  words,  'If  your  honor 
please,'  or  'if  the  court  please,'  I  interrupted 
him  and  said,  'Judge,  I  have  already  sen- 
tenced these  defendants  to  the  penitentiary 
for  a  term  of  five  years  each.'  Judge  Holden 
then  replied,  and  for  the  first  time,  that  he 
wanted  to  withdraw  his  plea  of  guilty ;  that 
he  had  inquired  and  had  been  advised  that 
it  was  the  custom  in  this  circuit  to  allow 
a  plea  of  guilty  to  be  withdrawn.  I  then 
stated  that  for  fear  that  something  like  this 
might  happen  I  had  on  the  day  before  in- 
structed the  court  reporter  to  go  to  the  solic- 
itor's office  and  get  two.  blank  felony  sen- 
tences and  fill  them  out  in  these  cases,  one 
against  each  of  these  defendants,  which  he 
did ;  and  that  he  had  written  the  same  out 
and  delivered  to  me,  and  that  the  same  had 
been  signed,  with  the  term  of  sentence  put 
therein,  by  the  judge  at  the  time  when  the 
couri  orally  pronounced  said  sentences,  as 
aforesaid.  I  also  state  that  these  written 
sentences  were  then  lying  b^ore  me  on  the 
desk,  all  of  which  occurred  before  any  mo- 
tion to  withdraw  the  pleas  of  guilty  was 
made." 

From  the  foregoing  statement  of  his  honor 
it  must  be  apparent  that  he  was  fully  cog- 
nizant of  the  terms  of  the  agreement  into 
which  counsel  had  entered  and  knew  that 
the  plea  was  entered  upon  the  understanding 
and  in  the  belief  that  a  misdemeanor  pun- 
ishment would  be  imposed.  It  is  also  ap- 
parent from  the  statement  of  the  trial  judge 
that  counsel  for  the  accused  were  not  lack- 
ing in  diligence,  and  that  they  moved  at  the 
first  opportunity  which  was  presented  them 
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after  ascertaining  that  n  felony  sentence 
would  be  imposed.  In  the  statement  of  the 
trial  Judge  which  accompanies  the  record, 
the  following  appears:  "Neither  of  the  de- 
fendants have  at  any  time  ever  consulted 
with  the  judge  about  these  cases.  The  judge 
has  at  no  time  intimated  or  expressed  any 
opinion  to  either  one  of  the  attorneys  for  the 
defendants,  or  the  state,  that  he  would  allow 
said  cases  to  be  settled  upon  any  sort  of 
terms,  or  that  he  would  concur  in  any  agree- 
ment which  the  parties  might  enter  into,  or 
carry  out  any  recommendations  which  they 
might  make.  In  short,  no  attorney  connected 
with  these  cases,  either  for  the  state  or  the 
defendant,  and  no  other  human  being,  knew 
what  sort  of  sentences  would  be  Imposed  In 
these  cases,  until  they  were  pronounced  by 
the  judge  on  the  bench.  •  •  ♦  Every  ju- 
ror, the  court  reporter,  the  officers  of  court, 
the  attorneys  present  in  court  at  the  time 
(those  whom  I  remember  seeing  being  Messrs. 
W.  M.  Smith,  J.  J.  Strickland,  Howell  C.  Er- 
win,  J.  B.  Gamble,  and  Judge  Andrew  Cobb), 
knew  that  the  court  sentenced  these  defend- 
ants to  the  penitentiary  for  five  years  each 
before  any  motion  was  made  to  withdraw 
their  pleas  of  guilty.  They  also  knew  that 
Judge  Holden,  Mr.  Lumpkin,  Mr.  Tuck,  Mr. 
Green,  and  the  solicitor  general  plainly  and 
emphatically  disclaimed  any  knowledge  of 
what  the  court  would  do,  or  whether  the 
Judge  would  approve  the  settlement  proposed 
or  not;  each  voluntarily  and  unqualifiedly 
making  the  statement  in  open  court  that  they 
bad  no  sort  of  promise  or  agreement  or  ex- 
pression from  the  judge,  and  no  intimation 
whatever,  that  he  would  approve  said  settle- 
ment, or  concur  in  the  recommendations  be- 
ing made.  So  much  for  thla  ♦  ♦  •  At 
this  conference  I  said  nothing  to  lead  the 
gentlemen  present  to  believe  that  I  would  ap- 
prove the  proposition  to  settle,  which  they 
outlined.  I  did  not  express  nor  intimate  any 
opinion  as  to  what  I  would  do  in  reference 
thereto.  On  the  contrary,  as  heretofore  stat- 
ed, I  distinctly  told  them  that  I  did  not  know 
what  I  would  do,  and  that  I  would  not  know 
until  the  matter  came  to  a  head  and  was  put 
up  to  me  in  court  ♦  ♦  ♦  i  confess,  how- 
ever, that  all  doubt  and  uncertainty  were  re- 
moved, and  that  I  instantly  made  up  my 
mind  definitely  what  I  would  do,  when,  In 
answer  to  my  question,  namely,  'What  is  to 
become  of  this  money  so  offered  if  the  court 
does  not  approve  the  settlement  recommend- 
ed?* Mr.  Green  replied,  'It  would  be  turned 
back  to  the  defendants,'  and  especially  so 
when,  shortly  thereafter,  he  privately  told 
me  that  the  agreement  was  that  Griffin's  fine 
was  to  come  out  of  the  money  which  he  was 
offering  to  pay." 

The  trial  judge  properly  declined  to  com- 
mit himself  in  reference  to  the  punishment, 
but  it  cannot  admit  of  doubt  that  the  ac- 
cused and  their  counsel  were  misled  by  rei>- 
resentations  made  by  counsel  for  the  state. 


These  gentlemen  are  attorneys  of  high  stand- 
ing, and  the  sincerity  of  their  statements 
cannot  be  questioned.  The  trial  judge  pass- 
ed upon  these  motions  in  the  light  of  his 
own  consciousness  that  he  had  done  i^oth- 
ing  to  mislead  counsel  for  the  accused,  and 
he  took  the  view  that,  as  the  counsel  had 
no  authority  to  bind  him,  the  accused  in 
entering  thdr  plea  took  the  risk  of  his  ai>- 
provlng  the  recommendation.  All  this  is  un- 
questionably true,  but  does  it  follow  that 
they  ought  to  be  deprived  of  a  trial?  Their 
waiver  of  trial  was  made  under  a  misappre- 
hension. It  may  be  that  they  ought  not  to 
have  relied  upon  the  statements  of  state's 
counsel;  but  it  is  undisputed  that  they  did 
so,  and  in  so  doing  we  do  not  think  they 
were  guilty  of  such  negligence  as  to  deprive 
them  of  the  right  to  withdraw  their  waiver 
of  trial.  That  they  were  misled  cannot  ad- 
mit of  question.  This  Is  the  important  thing ; 
it  is  of  less  consequence  that  they  ought  not 
to  have  been  misled.  On  its  face  the  plea  was 
an  unconditional  plea  of  guilty  to  a  felony, 
but  it  was  not  so  in  fact.  The  accused  thought 
they  were  pleading  upon  the  condition  and 
understanding  that  their  offense  would,  for 
the  purposes  of  punishment,  be  treated  as  a 
misdemeanor.  We  do  not  think  they  were 
guilty  of  such  negligence  in  having  this  be- 
lief as  to  deprive  them  of  the  right  to  join 
issue  with  the  state  and  to  be  tried  by  a  jury 
of  their  peers.  No  harm  can  result  to  the 
state  in  allowing  this  to  be  done.  If  the  ac- 
cused are  guilty,  it  must  be  assumed  that  a 
jury  will  find  them  so.  If  not,  they  ought 
not  to  be  punished,  even  by  their  own  con- 
sent. The  state  does  not  seek  a  victim,  and 
society  is  as  much  concerned  in  protecting 
the  innocent  as  in  punishing  the  guilty.  It 
was  discretionary  with  the  trial  Judge  wheth- 
er he  would  receive  the  plea  of  guilty  at  all. 
If  he  knew  that  it  was  entered  under  the 
mistaken  belief,  engendered  by  an'  agreement 
of  state's  counsel,  that  the  punishment  would 
be  less  than  the  maximum,  the  plea  ought 
not  to  have  been  received  until  the  accused 
had  been  admonished  that  the  Judge  would 
not  be  bound  by  any  such  agreement  Of 
course,  in  theory,  the  accused  knew  that  this 
was  true;  but  If  they,  in  fact,  honestly 
thought  the  agreement  would  be  carried  out, 
then  they  ought  to  have  rellpf  from  the  plea. 
If  the  state  is  not  bound  by  the  agreement 
its  counsel  made,  then  the  accused  ought  not 
to  be  held  to  their  waiver,  made  on  the 
faith  of  such  agreement.  That  the  accused 
were  actually  misled  by  the  representations 
of  state's  counsel  is  undisputed,  and,  as  il- 
lustrating the  strong  conviction  of  these  able 
.and  upright  attorneys  that  the  accused  had 
been  misled  by  their  statements,  when  the 
trial  judge,  in  the  exercise  of  his  discretion, 
refused  to  abide  by  their  agreement,  they  re- 
tired from  the  case  and  declined  to  attempt 
in  the  reviewing  court  to  sustain  the  sentenc- 
es imposed  upon  the  accused.    Though  the 
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trial  Judge  did  not  Intend  to  mislead  the 
accused  or  their  counsel,  the  reception  of  the 
plea  without  an  admonition  as  to  the  possi- 
ble consequences  may  have  had,  and,  under 
the  circumstances  probably  did  have,  this  ef- 
fect, and  it  seems  to  us  that  the  ends  of  jus- 
tice will  better  be  subserved  by  allowing  the 
accused  to  go  to  trial. 

[8]  8.  The  accused  insist  that  this  court 
should  direct  the  trial  Judge  to  impose  a  mis- 
demeanor punishment.  We  have  neither  the 
power  nor  the  inclination  to  give  such  direc^ 
tion.  This  is  a  matter  exclusively  for  the 
determination  of  the  trial  Judge.  He  may 
even  disregard  the  Jury's  recommendation  on 
the  subject  Gaskins  v.  State,  12  Ga.  App. 
— ,  76  S.  E.  777.  The  law  has  left  the  mat- 
ter of  punishment,  within  the  statutory  lim- 
it, absolutely  to  his  discretion,  and  no  other 
Judicial  tribunal  can  control  his  action  in 
this  regard.  We  have  no  opinion  as  to  the 
character  or  quantum  of  punishment  which 
should  be  meted  out  If  the  accused  are 
guilty,  they  should,  and  doubtless  will,  be 
punished,  but  as  to  what  that  punishment 
should  be,  we  neither  have  nor  express  an 
opinion;  nor  is  anything  now  ruled  to  be 
construed  as  even  an  Intimation  that  the  im- 
position of  a  fine  or  of  any  sentence  less  than 
the  maximum  would  be  proper.  When  their 
guilt  shall  have  been  ascertained  in  the  man- 
ner required  by  law,  the  trial  Judge  may  im- 
pose such  a  penalty,  within  the  statutory  lim- 
its, as  his  conscience  approves.  The  motion 
of  the  accused  to  vacate  the  sentence  and 
withdraw  their  plea  of  guilty,  is  predicated 
upon  their  willingness  to  have  the  entry  of 
nolle  prosequi  upon  the  other  indictments 
canceled.  Let  this  be  done  by  proper  order; 
let  the  sentences  imposed  upon  the  accused 
be  vacated  and  their  plea  of  guilty  with- 
drawn; and  let  the  accused  be  again  ar- 
raigned as  though  no  plea  had  ever  been  en- 
tered. 

Judgment  reversed. 


(12  Oa.  App.  614) 

MOON  T.  STATU      (No.  4,625.) 
(Oourt  of  Appeals  of  Geoi^ia.    April  16,  1913.) 

(8yllahu9  hy  the  Oourt  J 

1,  Criminal  Law  (|  535*)~Pboof  of  Cobpub 
Delicti— Confession— Pbobative  ESffbct. 
In  order  to  authorize  a  conviction  of  arson, 
the  corpus  delicti  must  be  established  independ- 
ently of  the  confession  of  the  accused.     West- 


brook  V.  State,  91  Ga.  11,  16  S.  B.  100 :  Blnsg 
V.  State,  118  Ga.  826,  45  S.  E.  376,  68  L.  & 
A.  33. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (S  1225,  1226;  Dec.  Dig.  f 
535.^] 

2.  Abson  ({  27*)— EviDENOB— Effect. 

In  the  present  case,  if  the  confession  of 
the  accused  be  elimiaated,  there  is  no  sufficient 
evidence  to  establish  the  corpus  delictL  Mere 
proof  that  the  bam  was  consumed  by  fire,  with- 
out more,  does  not  even  tend  to  show  that  the 
fire  was  a  felonious  one.  Upon  SQdi  proof  the 
law  presumes  the  fire  to  have  been  accidentaL 
Einsey  v.  State,  77  S.  E.  369;  West  v.  State, 
6  Ga.  App.  105,  64  S.  E.  130 ;  Phillips  v.  State, 
29  Ga.  105;  Murray  v.  State,  43  Ga.  25S; 
Bines  v.  State,  118  Ga.  320.  45  S.  E.  376,  68 
L.  R.  A.  33. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  i  55;  Dec  Dig.  f  27.*] 

3.  Cbiminal  Law  (|  777%*)— Ihbtbuction— 
sumkabt  of  (eivid£nce. 

The  court  is  not  required  to  summarize  or 
repeat  the  evidence  adduced  upon  a  trial, 
though  the  salient  contentions  of  each  party 
may  properly  be  presented:  but  a  summary  of 
the  evidence  favorable  to  the  state  in  a  crimi- 
nal case,  and  the  omission  of  a  like  statement 
of  the  evidence  in  behalf  of  the  accused,  is  prej- 
udicial to  the  latter,  and  reversible  error. 
Scott  V.  State,  4  Ga.  App.  73,  60  S.  E.  803. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1807;  Dec  Dig.  {  777%.*] 

4.  Cbiuinal  Law  (|  519*)  —  Confession  -s 
Pbobative  Effect. 

The  statements  made  by  the  prisoner  after 
his  arrest  were  made  under  such  circumstances 
that  they  could  not  be  said  to  have  been  volun- 
tary and  free  from  tiie  slightest  hope  of  benefit 
or  the  remotest  fear  of  injury.  The  sarround- 
ings  by  which  the  declarant  may  be  environed 
may  be  more  ominous  and  more  potential  in 
inducing  a  confession  than  the  use  of  threats. 
Even  if  the  statements  of  the  prisoner  in  the 
present  case  could  be  considered  as  a  confession 
freely  and  voluntarily  made,  the  circumstances 
of  corroboration  were  insufficient  to  authoriie 
the  conviction  of  the  accused.  A  confession, 
uncorroborated,  will  not  authoriie  a  conviction. 
Pen.  Code  1895,  §  1005. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1163-1174;  Dec  Dig.  f 
519.*] 

Error  from  Superior  Court,  Madison  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Lindsay  Moon  was  convicted  of  arson,  and 
he  brings  error.    Reversed. 

John  E.  Gordon,  of  Danlelsvllle,  and  W.  M. 
Smith  and  Geo.  O.  Thomas,  both  of  Athens, 
for  plaintiff  in  error.  Thos.  J.  Brown,  SoL 
Gen.,  of  ^berton,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


^or  other  cases  see  same  topic  and  section  NTTMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Ind4 
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WATSON  et  aL  ▼.  HINSON  et  aL 

(Supreme  Court  of  North  Carolina.    April  28, 

1918.) 

1.  Wills  (5S  118,  123*)--Attbstation— Sub- 
scription BY  Witnesses. 

Under  Revisal  1905,  {  3113,  providing  that 
a  written  will  with  witnesses  must  have  been 
prepared  in  the  testator's  lifetime,  and  sign- 
ed by  him  or  some  other  person  in  his  pres- 
ence and  by  his  direction,  and  subscribed  in 
his  presence  by  two  witnesses  at  least,  it  is 
not  necessary  that  the  testator  should  sign  the 
will  in  the  presence  of  the  witnesses  if  it  is 
acknowledged  by  him  in  their  presence,  nor 
that  the  witnesses  should  subscribe  to  the  will 
in  the  presence  of  each  other. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  821-881;  Dec  Dis.  K  118, 123.*] 

2.  Wills  (8  303*)— Pbobatb— Sufficienot  of 
Byidengb. 

Under  Revisal  1905,  {  3127,  providing  that 
a  written  will  with  witnesses  may  be  admitted 
to  probate  on  the  oath  of  at  least  two  of  the 
subscribing  witnesses,  if  living,  but  that  when 
one  or  more  of  such  witnesses  are  dead,  reside 
out  of  the  state,  or  cannot  after  due  diligence 
be  found  in  the  state,  or  are  insane  or  other- 
wise incompetent,  such  proof  may  be  taken  of 
the  handwnting  of  the  testator  and  of  the  wit- 
ness or  witnesses  so  dead,  absent,  insane,  or 
incompetent,  and  also  of  such  other  circum- 
stances as  will  satisfy  the  clerk  of  the  genuine- 
ness and  due  execution  of  the  will  where  satis- 
factory proof  of  the  handwriting  of  the  tes- 
tator and  a  deceased  witness  is  produced,  it  Is 
not  necessary  that  the  surviving  witness  should 
testify  that  he  saw  the  other  witness  subscribe 
his  name  to  the  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  711-723;    Dec.  Dig.  §  303.*] 
8.  Wills   (§  288*) —Contested  Pbobatb- 

Evidence.  ,    ^        _ 

On  the  trial  of  an  issue  of  devisavit  vel 
non  on  caveat  duly  entered,  the  proof  as  to 
the  formal  execution  of  the  will  must  be  made 
de  novo,  and  the  proof  before  tlys  derk  on  the 
probate  in  common  form  cannot  be  considened. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  651,  652,  662,  664;    Dec  Dig.  §  288.*] 

4.  WII.LS  (I  302*)— Pbobatb— SumciENCY  or 

BVIDBNCB. 

The  testimony  of  a  witness  that  a  testator 
brought  a  will  to  the  witness  "all  fixed  up"  and 
spoke  of  it  as  his  will,  while  relevant  on  the 
question  of  due  execution,  did  not  dispense 
with  proof  of  the  handwriting  of  the  testator 
and  a  deceased  witness,  as  required  by  Ke- 
▼isal  1905,  §  3127,  in  cases  where  one  or  more 
of  the  subscribing  witnesseli  are  dead. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  575,  681,  700-719;    Dec.  Dig.  S  302.*] 

5.  Wills  (J  98*)— Fobm  and  Contents— Ref- 

BBBNCB  TO  OTHEB  INSTBUHENTS. 

A  will  properly  executed  may  so  refer  to 
another  unattested  win  or  other  writing  as 
to  incorporate  the  defective  instrument,  and 
make  it  a  part  of  the  properly  executed  will, 
if  the  instrument  so  incorporated  is  in  exist- 
ence at  the  time  and  referred  to  in  terms  so 
clear  and  distinct  that  from  the  second  will, 
or  with  the  aid  of  parol  or  other  proper  testi- 
mony, full  assurance  is  given  that  the  identity 
of  the  extrinsic  paper  has  been  correctly  as- 
certained. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  234,  235;   Dec  Dig.  {  98.*] 

6.  Wills    ({  324*)— Fobm  and   Contents- 
Rbfebbncb  to  Dtheb  Instbumxnts. 

A  will  stating'  that  it  was  an  addition  to 
-the  testa tor*8  last  will  and  testament,  and  was 


not  to  interfere  with  his  former  will,  but  "the 
said  will  to  stand  as  at  present  intended,"  suf- 
ficiently referred  to  the  former  will  to  permit 
parol  or  other  proper  proof  as  to  its  identity, 
and  in  connection  with  testimony  of  a  sub- 
scribing witness  that  the  testator  said  he  had 
made  a  will  already,  and  did  not  want  the  sec- 
ond will  to  interfere  with  his  former  will,  and 
testimony  of  another  witness  that  the  testator 
brought  him  a  paper  "all  fixed  up,"  had  him 
erase  the  name  of  the  executor,  and  insert 
another's  name,  and  asked  him  to  put  it  away 
and  keep  it  for  him,  there  being  no  evidence 
that  there  was  any  other  "former  will"  except 
that  delivered  to  the  last-mentioned  witness, 
required  the  submission  to  the  jury  of  the  is- 
sue whether  the  paper  delivered  to  such  wit- 
ness was  the  one  mentioned  in  the  second  will, 
and  hence  a  part  thereof^ 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  225,  767-770;    Dec  Dig.  §  324.*] 

7.  Wills  (§  173*)—Altebation— Effect. 

The  erasure  from  a  will  of  the  name  of 
the  person  therein  designated  as  executor  who 
was  then  deceased,  and  the  insertion  in  place 
thereof  of  another  name,  had  no  effect  on  the 
instrument,  and  the  testator  died  testate,  but 
without  naming  an  executor,  the  insertion  be- 
ing inoperative  because  not  properly  made  or 
witnessed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   I   452;    Dec.   Dig.   $  I'ra.*] 

Appeal  from  Superior  Court,  Richmond 
County ;  S.  C.  Bragaw,  Judge. 

Action  by  K.  A.  Watson  aud  others  against 
D.  D.  Hinson  and  other&  From  the  Judg- 
ment, defendants  appeal.    New  trial  ordered. 

Propounders  offered  in  evidence  a  paper 
writing  purporting  to  be  the  last  will  and 
testament  of  D.  W.  Watson,  deceased,  and  to 
be  signed  at  bottom  and  sealed  by  D.  W. 
Watson,  deceased,  and  to  be  witnessed  as 
follows:    **Test:    W.  I.  Everett,  W.  T.  Cov- 
ington."   This  paper  as  in  the  issue  and  pro- 
ceedings below  will  be  referred  to  as  Ex- 
hibit A.    This  being  handed  to  the  witness 
W.  T.  Covington,  he  testified  thereto  as  fol- 
lows:  **That  D.  W.  Watson  brought  this  pa- 
per (Exhibit  A)  into  my  office,  and  told  me 
that  it  was  his  will ;  that  he  wrote  his  name 
signed  to  the  will,  'That  is  my  name,*  and 
he  asked  me  to  witness  it  and  sign  my  name 
as  subscribing  witness  to  Exhibit  A.    I  sign- 
ed my  name  where  it  appears  on  Exhibit  A 
in  his  presence.     I  knew  Capt  W.  I.  Ever- 
ett, and  know  his  handwriting.     His  name 
where  it  appears  above  mine  on  Exhibit  A 
is  in  his  own  handwriting.    W.  I.  Everett  is 
dead.    His  name  appeared  above  mine  on  Ex- 
hibit A.    I  cannot  say  whether  his  name  ap- 
peared on  the  paper  when  I  signed  or  not. 
I  think  Mr.  Kelly  was  present  when  I  sign- 
ed the  pa];>er,  but  I  am  not  positive  about 
that*'     Evidence  was  then   offered   of  the 
death  of  W.  I.  Everett,  and  that  his  sig- 
nature as  witness  to  said  will  was  in  his  own 
proper  handwriting.     Propoimders  then  of- 
fered another  paper  writing  purporting  to  be 
an  addition  to  the  last  will  and  testament  of 
D.  W.  Watson  of  date  November  1,  1911,  the 
same  purporting  to  be  signed  by  him  and 
witnessed  by  A.  W.  Porter  and  W.  M.  Hale, 


•Fer  otber  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  4b  Am.  Dig.  Key-No.  Series  *  Rep'r  Indezee 
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and  said  witnesses,  being  sworn,  testified  to 
the  due  execution  of  said  will  and  to  their 
signatures  as  subscribing  witnesses,  etc. 

This  paper  writing  referred  to  as  Exhibit 
B  was  in  form  as  follows:  "North  Carolina 
— Richmond  County.  I,  Daniel  W.  Watson, 
of  the  aforesaid  county  and  state,  being  of 
sound  mind,  do  make  and  declare  this  addi- 
tion to  my  last  will  and  testament,  and  this 
addition  is  in  no  wise  to  inteiffere  with  for- 
mer will.  First  I  give  and  devise  to  my  be- 
loved wife,  Laura  Hinson  Watson,  one-half 
acre  of  land  on  which  is  now  situated  my 
glnhouse,  together  with  said  ginhouse,  all 
machinery,  farming  implements,  and  farm 
produce,  that  may  belong  to  me  at  the  time 
of  my  death,  that  may  be  on  said  half-acre 
of  land.  The  said  half-acre  of  land  is  sit- 
uate on  the  left-hand  side  of  the  road  lead- 
ing from  my  present  dwelling  to  the  road 
from  Rockingham  to  Mrs.  Battle  Diggs' 
place,  and  is  known  as  the  Sand  Hill  Road. 
Second.  I  hereby  constitute  and  appoint  my 
beloved  wife,  Laura  Hinson  Watson,  my  law- 
ful executrix  to  all  intents  and  purposes  of 
this  addition  to  my  formed  will,  according  to 
the  true  meaning  of  the  same,  but  in  no 
wise  is  my  former  will  to  be  affected  by  this 
addition,  but  the  said  will  to  stand  as  first 
Intended.  In  witness  whereof  I;  the  said 
Daniel  W.  Watson,  do  hereunto  set  my  hand 
and  seal  this  the  first  day  of  November,  1911. 
D.  W.  Watson  (seal)  Signed,  sealed,  publish- 
ed, and  declared  by  the  said  Daniel  W.  Wat- 
son to  be  an  addition  to  his  last  will  and 
testament,  in  presence  of  us,  who  at  his  re- 
quest and  in  his  presence  (in  the  presence 
of  each  other)  do  subscribe  our  names  as  wit- 
nesses thereto.    A.  W.  Porter.    W.  M.  Hale." 

One  of  the  witnesses  to  this  will  testified 
that,  when  the  same  was  executed,  D.  W. 
Watson  said  that  he  had  made  a  will  al- 
ready, and  did  not  want  this  in  any  way  to 
interfere  with  his  former  will.  Propounders 
then  offered  the  records  of  probate  court 
showing  the  admission  of  Exhibit  A  will  to 
probate  on  the  testimony  of  W.  I.  Covington, 
the  death  of  the  witness  W.  I.  Everett, 
proof  that  his  signature  as  subscribing  wit- 
ness was  in  his  own  handwriting  and.  on 
proof  of  the  signature  to  handwriting  of  D. 
W.  Watson.  This,  on  objection,  was  exclud- 
ed by  the  court  and  propounders  excepted. 

Propounders  then  offered  D.  E.  Hinson  as 
witness,  whb  testified  as  follows:  "I  live  in 
Rockingham.  Mrs.  Laura  Hinson  Watson  is 
my  sister*  She  and  Mr.  Watson  have  been 
married  something  like  12  or  13  years.  I 
never  saw  the  paper  writing  marked  Exhibit 
B  but  once  up  to  the  time  of  Mr.  Watson's 
death.  Exhibit  A  was  exhibited  to  me  at  my 
office  at  the  livery  stable.  Mr.  Watson  came 
in  and  had  this  paper  all  fixed,  and  said,  'Ed, 
your  brother  M.  T.  is  dead' ;  and  I  said,  *Yes, 
that  is  right'  He  came  and  gave  me  this 
paper  that  had  M.  T.'s  name  on  it,  and  said, 
'I  want  you  to  mark  out  M.  T.  and  put  D.  D. 


there.'  I  wrote  the  name  and  gave  it  back, 
and  he  took  it  and  sealed  it  up  and  told  me 
to  keep  it;  that  I  had  a  safe  place  to  keep 
it,  and  he  did  not  So  I  put  it  in  my  safe 
and  kept  it  until  he  died.  I  got  Exhibit  B 
after  Mr.  Watson's  death.  Mr.  A.  W.  Porter 
told  me  he  had  some  papers  of  Mr.  Watson's. 
I  told  him  I  would  like  to  get  them,  and  he 
gave  them  to  me.  After  Mr.  Watson's  death, 
I  gave  the  two  pa];>ers  to  Major  Shaw.  He 
opened  them  and  read  them  to  me,  and  I 
found  out  what  they  were.  Major  Shaw 
brought  the  papers  to  the  clerk's  office.  They 
were  probated  before  the  clerk.  Mr.  Watson 
put  Exhibit  A  in  an  envelope." 

Issues  were  submitted  to  the  Jury  as  fol- 
lows: 

"(1)  Is  the  paper  writing  propounded  for 
probate,  bearing  date  January  27,  1903,  pur- 
porting to  be  witnessed  by  W.  I.  Everett  and 
W.  T.  Covington,  being  'Exhibit  A'  in  evi- 
dence, the  last  will  and  testament  of  D.  W. 
Watson,  deceased,  or  any  part  thereof? 

"(2)  Is  the  paper  writing  propounded  for 
probate,  bearing  date  November  1,  1911,  pur- 
porting to  be  witnessed  by  A.  W.  Porter  and 
W.  M.  Hale,  being  'Exhibit  B'  in  evidence, 
the  last  will  and  testament  of  D.  W.  Watson, 
deceased?" 

The  court  charged  the  Jury  that,  if  they 
believed  the  testimony,  to  answer  the  first 
issue,  "No."  The  Jury  rendered  their  verdict, 
answering  the  first  issue  "No,"  and  the  sec- 
ond issue  "Yes." 

Judgment  on  the  verdict,  and  plaintiff  ex- 
cepted and  appealed. 

J.  D.  Shaw  and  J.  P.  Cameron,  both  of 
Rockingham,  for  appellants.  J.  R.  McLen- 
doB,  of  Rockingham,  and  Robinson  &  Caudle 
and  Lockhart  &  Dunlap,  all  of  Wadesboro, 
for  appellees. 

HOKE,  J.  [1]  Under  our  present  law  (Re- 
visal,  §  3113),  "a  written  will  with  witnesses 
must  have  been  prepared  in  the  testator's 
lifetime  and  signed  by  him  or  some  other 
person  In  his  presence  and  by  his  direction 
and  subscribed  in  his  presence  by  two  wit- 
nesses at  least,"  6tc  Construing  this  law, 
the  courts  have  held  "that  it  Is  not  necessary 
always  that  the  testator  should  sign  the  will 
in  the  presence  of  the  witnesses,  it  is  suffi- 
cient that  the  will  be  acknowledged  by  the 
testator  in  their  presence,  the  will  being 
physically  present  and  identified."  In  re 
Herring's  Will,  152  N.  C.  258,  67  S.  E.  570; 
Nlckerson  v.  Brick,  66  Mass.  (12  Cash.)  332. 
Nor  is  it  required  that  the  witnesses  should 
subscribe  to  the  will  in  the  presence  of  each 
other.  In  re  Herring's  Will,  supra ;  Payne  v. 
Payne,  54  Ark.  415, 16  S.  W.  1;  Eelbeck's  Devi- 
sees V.  Cranberry  et  aL,  3  N.  C  232;  Gardner 
on  Wills,  p.  217.  With  these  authoritative  in- 
terpretations in  mind,  it  is  always  required 
that,  in  order  to  a  valid  written  will  with 
witnesses,  the  same  should,  as  stated,  be 
signed  by  the  testator  or  some  other  person 
in  his  presence  and  by  his  direction,  and 
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subscribed  in  his  presence  by  at  least  two 
wltnes.^s. 

[2]  In  regard  to  the  proper  probate  the 
method  by  which  these  essential  facts  should 
be  established,  the  statute  (section  3127) 
makes  provision  as  follows:  "In  case  of  a 
written  will,  with  witnesses,  on  the  oath  of 
at  least  two  of  the  subscribing  witnesses,  if 
living;  but  when  any  one  or  more  of  the 
subscribing  witnesses  to  such  wlU  are  dead, 
or  reside  out  of  the  state,  or  can  not  after 
due  diligence  be  found  within  the  state,  or 
are  insane  or  otherwise  incompetent  to  tes- 
tify, then  such  proof  may  be  taken  of  the 
handwriting,  both  of  the  testator  and  of  the 
witness  or  witnesses  so  dead,  absent,  insane 
or  incompetent,  and  also  of  such  other  cir- 
cumstances as  will  satisfy  the  clerk  of  the 
superior  court  of  the  genuineness  and  the 
due  execution  of  such  will.  In  all  cases 
where  the  testator  executed  the  will  by  mak- 
ing his  mark,  and  where  any  one  or  more  of 
the  subscribing  witnesses  are  dead  or  reside 
out  of  the  state,  or  are  Insane  or  otherwise 
incompetent  to  testify,  it  shall  not  be  neces- 
sary to  prove  the  handwriting  of  the  testator, 
but  proof  of  the  handwriting  of  the  subscrib- 
ing witness  or  witnesses  so  dead,  absent,  in- 
sane or  incompetent  shall  be  sufficient  The 
probate  of  all  wills  heretofore  taken  in  com- 
pliance with  the  requirements  of  this  section 
are  hereby  declared  to  be  valid."  It  will 
thus  be  noted  that,  when  any  one  of  the  sub- 
scribing witnesses  survive  or  is  competent  to 
testify,  proof  may  be  taken  of  the  handwrit- 
ing both  of  the  testator  and  the  other  wit- 
ness or  witnesses  and  of  such  other  circum- 
stances as  shall  satisfy  the  clerk  of  the  su- 
perior court  of  the  genuineness  and  the  due 
execution  of  such  will,  with  the  proviso  that, 
when  the  testator  has  signed  by  making  his 
mark,  proof  of  his  handwriting  is  not  neces- 
sary. According  to  the  express  provisions 
of  the  law,  therefore,  whenever  the  facts 
indicated  have  been  properly  established  be- 
fore the  clerk,  he  may  adjudge  the  will  to 
be  duly  proven  and  record  the  same;  and, 
when  such  testimony  is  offered  on  an  issue 
of  devisavit  vel  non,  if  affords  evidence 
from  which  the  will  may  be  established  by 
the  jury,  and  It  is  not  required,  as  contend- 
ed by  the  caveators,  that,  in  order  to  a  valid 
probate,  the  surviving  witness  should  testify 
that  he  saw  the  other  witness  subscribe  his 
name  to  the  instrument.  In  the  case  of 
Thomas'  Will,  111  N.  C.  416,  16  S.  B.  229, 
one  of  the  authorities  relied  upon  by  the 
caveators  to  sustain  their  position,  the  orig- 
inal will  was  lost,  and,  in  the  endeavor 
to  prove  the  will,  it  was  shown,  apparently 
without  exception,  that  when  the  instrument 
was  offered  for  probate  in  conmion  form  one 
of  the  subscribing  witnesses  had  testified  to 
having  subscribed  the  same  as  witness,  and 
another,  who  was  not  a  subscribing  witness, 
testified  that  the  signature  of  the  other  sub- 
scribing witness  was  in  his  own  proper  hand- 
writing.   Thia»  with  proof  of  the  death  of 


J.  W.  Thomas,  the  other  subscribing  witness, 
was  the  entire  evidence  offered  on  the  issue. 
There  was  no  evidence  offered  as  to  the 
handwriting  of  the  testatrix,  and  Associate 
Justice  Avery,  delivering  the  opinion  deny- 
ing probate,  said:  **The  propounders  failed 
to  produce  any  witness  who  had  ever  seen 
the  signature  of  Ada  W.  Thomas  to  the  orig- 
inal will  or  the  signature  of  either  of  the 
witnesses,  or  that  would  testify  to  their 
genuineness.  Indeed,  the  only  evidence  of- 
fered to  show  the  loss  of  the  original  paper 
was  that  of  D.  C.  Mangum,  who  last  saw  it 
in  possession  of  the  sole  legatee  and  devisee." 
And  in  Railroad  v.  Mining  Oo.,  113  N.  a 
241,  18  S.  B.  208,  another  case  to  which  we 
were  referred  by  counsel,  the  court  only 
held  that  a  certificate  of  probate  in  another 
state  disposing  of  property  in  this  state 
would  not  suffice  here  when  it  did  not  affirm- 
atively appear  that  the  provisions  of  our 
statute  had  been  complied  with  as  to  the  due 
execution  of  a  will.  Revlsal,  t  3133.  The 
other  authorities  relied  upon  were  chiefly 
cases  under  the  old  Revised  Statutes,  where 
proof  in  common  form  was  x)ermissible  by 
one  of  the  subscribing  witnesses;  and  it 
was  held  that,  when  proof  of  that  character 
was  resorted  to,  the  witness  who  was  exam- 
ined, if  his  evidence  was  set  out,  should  ap- 
pear to  have  testified  to  the  proper  attestation 
of  the  other  witness  (In  re  Thomas,  supra; 
Blount  V.  Patton,  9  N.  a  237),  but  these  de- 
cisions do  not  bear  on  the  requirements  of 
the  present  statute,  nor  should  they  be  al- 
lowed to  control  the  positive  provisions  of 
our  present  law  as  to  the  proper  probate  of 
a  will. 

[3]  While  the  ruling  on  this  question  fa- 
vors the  propounder's  position,  it  would 
probably  not  avail  them  on  this  record,  be- 
cause we  find  no  direct  evidence  admitted 
by  the  court  as  to  the  handwriting  of  D.  W. 
Watson  and  the  genuineness  of  his  signature 
to  the  will.  Such  testimony  was  had  before 
the  clerk,  on  the  probate,  in  common  form, 
but  this  was  ruled  out  by  his  honor,  and  the 
authorities  seem  to  hold  that  in  the  trial  of 
an  issue  of  devisavit  vel  non,  on  caveat  duly 
entered,  the  proof  as  to  the  formal  execution 
of  the  will  shall  be  made  de  novo.  In  re 
Hedgepth,  150  N.  C.  245,  63  S.  B.  1025;  In  re 
Thomas,  supra,  111  N.  C.  416,  16  S.  E.  22a 

[4]  True,  the  witness  D.  B.  Hinson  testi- 
fied that  Mr.  Watson  brought  this  will  (Ex- 
hibit A)  to  him  ^'all  fixed  up"  and  spoke  of 
it  as  "his  will,"  and  this  undoubtedly  Is  a 
relevant  circumstance,  but  the  statute  seems 
to  require  that,  when  the  will  purports  to  be 
signed  by  the  testator  himself  and  only  one  of 
the  subscribing  witnesses  is  alive  and  compe- 
tent, some  evidence  should  be  Introduced  as 
to  the  handwriting  of  the  testator  or  the 
genuineness  of  the  signature. 

[5, 6]  Without  further  reference  to  this 
feature  of  the  case,  we  are  of  opinion  that 
the  propounders  are  entitied  to  a  new  trial 
of  the  cause  by  reason  of  the  fact  that  from 
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the  form  of  the  issues  and  the  charge  and 
rulings  of  the  court  the  execution  of  the 
second  will  (Exhibit  B)  has  been  allowed  no 
effect  whatever  as  to  the  validity  of  the 
first  (Exhibit  A).  It  is  well  recognized  in 
tliis  state  that  a  will,  properly  executed,  may 
so  refer  to  another  unattested  will  or  other 
written  paper  or  document  as  to  incorporate 
the  defective  instrument  and  make  the  same 
a  part  of  the  perfect  will,  the  conditions  be- 
ing that  the  paper  referred  to  shall  be  in 
existence  at  the  time  the  second  will  Is  ex- 
ecuted, and  the  reference  to  It  shall  be  in 
terms  so  clear  and  distinct  that  from  a  pe- 
rusal of  the  second  will  or  with  the  aid  of 
parol  or  other  proper  testimony  full  assur- 
ance is  given  that  the  identity  of  the  extrin- 
sic paper  has  been  correctly  ascertained. 
The  princii^e  is  sometimes  referred  to  as 
"the  doctrine  of  incorporation  by  reference," 
and  is  very  well  stated  by  Chief  Justice 
Gray  in  Newton  v. 'Seaman's  Friend  Society, 
130  Mass.  91,  39  Am.  Rep.  438,  as  follows: 
"If  a  will,  executed  and  witnessed  as  re- 
quired by  statute,  incorporates  in  itself  by 
reference  any  document  or  paper  not  so  ex- 
ecuted and  witnessed,  whether  the  paper  re- 
ferred to  be  in  the  form  of  a  will  or  codicil, 
or  of  a  deed  or  Indenture,  or  of  a  mere  list 
or  memorandum,  the  paper  referred  to,  if  it 
was  in  existence  at  the  time  of  the  execution 
of  the  will,  and  Is  Identifled  by  clear  and 
satisfactory  proof  as  the  paper  referred  to 
therein,  takes  effect  as  part  of  the  will,  and 
should  be  admitted  to  probate  as  such." 
While  there  are  some  discrepancies  in  the  ap- 
plication of  the  principle  to  the  facts  of  the 
different  cases,  this  statement  is  In  accord 
with  the  great  weight  of  authority  here  and 
in  other  Jurisdictions  in  this  country  and  in 
England,  where  the  subject  has  beeh  very 
much  considered.  Slier  v.  Dorsett,  108  N.  C. 
800,  12  S.  B.  986 ;  Bailey  v.  Bailey,  52  N.  O. 
44;  Chambers  v.  McDanlel,  28  N.  C.  226; 
Bullock  V.  Bullock,  17  N.  C.  307;  Thayer 
V.  Wellington,  9  Allen  (Mass.)  283,  85  Am. 
Dec.  761;  Allen  v.  Maddox,  11  Moore  P.  C. 
427;  14  English  Bep.  Reprint,  757;  Smart 
V.  Prujean,  6  Ver,  Chan.  559;  1  Redfleld  on 
Wills,  p.  262;  Theobald  on  Wills,  p.  50;  1 
Jarman  on  Wills  (5th  Amer.  Ed.)  p.  265. 
And  the  position  we  think  should  undoubted- 
ly prevail  in  the  present  instance.  In  the 
opening  clause  of  Exhibit  B  the  declaration 
is:  I  do  make  and  declare  **this  addition  to 
my  last  will  and  testament  and  this  addition 
is  in  no  wise  to  Interfere  with  my  former 
will,"  and  in  the  closing  paragraph  the  lan- 
guage is:  "I  hereby  appoint  my  beloved 
wife,  Laura  Hinson  Watson,  my  lawful  ex- 
ecutrix of  this  addition  to  my  former  will, 
according  to  the  true  meaning  of  the  same, 
but  in  no  wise  Is  my  former  will  to  be  af- 
fected by  this  addition  but  the  said  will  to 
stand  as  at  present  intended.*^  At  the  time 
of  the  execution  of  this  later  instrument, 
tfae  testator  said  to  one  of  the  subscribing 
witnesses  "that  he  had  made  a  will  already, 


and  did  not  want  this  in  any  way  to  Inter- 
fere with  his  former  will,"  and  the  witness 
D.  E.  Hinson  testified  that  Mr.  Watson 
brought  the  first  paper  (Exhibit  A)  to  him 
"all  fixed,"  had  the  witness  to  erase  the  name 
of  M.  T.  Hinson  as  executor,  he  having  died, 
and  Insert  the  name  of  D.  D.  Hinson,  and 
asked  witness  to  put  it  away  and  keep  it 
for  him,  as  the  witness  had  a  more  secure 
place  for  the  purpose,  and  this  the  witness 
did,  and  handed  same  to  propounder's  at- 
torney after  Mr.  Watson's  death.  The  sec- 
ond instrument  clearly  refers  to  the  (me 
former  will,  and  there  is  no  evidence  or  sug- 
gestion that  any  other  will  had  ever  been 
made  or  prepared  by  or  for  the  testator.  On 
this  record,  therefore,  we  are  of  opinion  that 
the  references  In  Exhibit  B  to  the  extrinsic 
paper  are  sufficiently  clear  and  definite  to 
permit,  that  parol  or  other  proper  proof 
should  be  received  as  to  the  identity  of  Ex- 
hibit A,  and  that  a  perusal  of  the  second 
will  and  the  facts  ifi  evidence  dehors  afford 
testimony  of  a  kind  and  character  to  require 
that  the  question  as  to  such  identity  should 
be  determined  by  the  Jury.  If,  on  a  second 
hearing,  this  Exhibit  A  should  not  be  declar- 
ed a  valid  will,  as  an  original  and  separate 
proposition,  then  on  the  first  or  some  issue 
properly  responsive  the  question  should  be 
decided  whether  Exhibit  A  is  the  "former 
wUl"  referred  to  in  Exhibit  B,  and  has  its 
identity  been  established  by  clear  and  satis- 
factory proof.  In  the  Appeal  of  W.  J.  Bryan, 
77  Conn.  240,  58  Ati.  748,  107  Am.  St  Rep. 
84,  1  Ann.  Cas.  393,  reported  with  an  elabo- 
rate note  in  68  L.  B.  A.  353,  to  which  we 
were  referred  by  counsel,  while  the  principle 
of  "incorporation  by  reference"  Is  stated  in 
somewhat  more  exacting  terms  than  in  some 
of  the  other  decisions,  the  doctrine  Is  recog- 
nized as  the  basis  of  the  court's  ruling.  In 
that  appeal  the  sum  of  $50,000  was  given 
"in  trust  for  the  purposes  set  forth  in  a 
sealed  letter  which  will  be  found  with  this 
will";  and  Chief  Justice  Torrance,  deliver- 
ing the  opinion,  thus  states  the  ratio  deci- 
dendi of  the  case :  "There  is  not  in  the  lan- 
guage quoted,  nor  anywhere  else  in  the  will* 
any  clear,  explicit,  unambiguous  reference  to 
any  specific  document  as  one  existing  and 
known  to  the  testator  at  the  time  his  will 
was  executed.  Any  sealed  letter  or  any  num- 
ber of  them,  setting  forth  the  purposes  of 
the  trust,  made  by  anybody  at  any  time 
after  the  will  was  executed,  and  'found  with 
the  will,'  would  each  fully  and  accurately 
answer  the  reference;  and,  if  we  assume 
that  the  reference  calls  for  a  letter  from 
the  testator,  it  is  answered  by  such  a  letter 
or  letters  made  at  any  time  after  the  will 
was  drawn.  The  reference  is  'so  vague  as  to 
be  incapable  of  being  applied  to  any  instru- 
ment in  particular'  as  a  document  existing 
at  the  time  of  the  execution  of  the  will'* 
And  like  statement  will  serve  to  distinguish 
a  recent  case  In  our  own  Reports  of  Sheilds 
T.  Freeman,  158  N.  0.  123,  73  S.  E.  805.    All 
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the  authorities  agree  that,  In  order  to  a 
proper  application  of  the  principle,  the  pa- 
-per  referred  to  should  be  In  existence  at 
the  time  the  valid  Instrument  Is  executed ;  to 
hold  otherwise  would  be  to  repeal  the  statr 
utory  requirements  as  to  valid  execution  of 
written  wills.  An  extrinsic  paper  could  not 
be  incorporated  with  the  proper  formalities 
unless  It  then  existed.  But  the  decision  In 
any  aspect  should  not  control  or  affect  the 
disposition  of  the  presoit  appeal  when  it 
appears,  as  heretofore  stated,  that  the  sec- 
ond and  valid  will  makes  dear  and  distinct 
reference  to  ''my  former  will,"  directing  fur- 
ther that  said  will  is  to  9tand  as  flrtt  intend- 
ed and  with  no  evidence  or  suggestion  that 
there  had  ever  been  more  than  one  such  for- 
mer will  or  any  other  paper  of  that  charac- 
ter. The  case  of  Bryan  v.  Bigelow,  77  Gona 
604,  60  AtL  266,  reported  with  a  full  note 
In  107  AuL  St  Rep.  64,  simply  holds  that 
"the  letter**  referred  to  having  been  properly 
rejected  is  a  constituent  part  of  the  will  was 
not  eliiclent  as  a  declaration  of  trust,  and 
has  no  bearing  on  the  question  presented  on 
this  rgcord. 

[7]  We  are  not  Inadvertent  to  the  fact 
stated  by  the  witness  that  at  the  request 
of  the  testator,  and  just  before  he  put  away 
the  first  will,  he  erased  the  name  of  M.  T. 
Hinson,  who  had  been  designated  as  execu- 
tor and  inserted  that  of  D.  D.  Hinson.  Un- 
der our  statute  and  decisions  construing  laws 
of  similar  Import,  if  M.  T.  Hinson  had  been 
alive  at  the  time,  the  effect  of  the  erasure 
would  or  might  have  amounted  to  a  partial 
revocation  of  the  will,  to  wit,  as  to  the  des- 
ignation of  the  first-named  executor,  but  the 
insertion  of  the  name  of  D.  D.  Hinson,  not 
having  been  properly  made  or  witnessed, 
would  be  inoperative.  The  firstruamed  ex- 
ecutor being  dead  at  the  time,  the  erasure 
of  the  one  name  and  insertion  of  the  other 
Is  without  any  effect  on  the  instrument ;  the 
result  being  that,  if  Exhibit  A  Is  properly 
established,  the  testator  would  have  died 
testate  as  to  the  property  disposed  of  there- 
in, but  without  naming  an  executor.  Re- 
visal,  S  3115 ;  In  re  Shelton's  Will,  143  N.  G. 
218,  55  S.  E.  705,  10  Ann.  Gas.  531 ;  Bigelow 
T.  GlUott,  123  Mass.  102,  25  Am.  Rep.  32. 

For  the  error  heretofore  indicated,  the 
propounders  are  entitled  to  a  new  trial  of 
the  cause,  and  It  is  so  ordered. 

New  triaL 


OifiS  N.  C.  50) 

SMITH  V.  CITT  OF  WINSTON. 

(Supreme  Gonrt  of  North  Garolina.    April  28, 

1913.) 

!•  Municipal  Cobpobations  (M  763,  788*)— 
Oabb  Requibed  as  to  Oondition  or 
Stbeets— Liability  fob  Defects. 

A  city  must  keep  and  maintain  its  streets 
In  a  reasonably  safe  condition  and  exercise 
ordinary  care  and  due  diligence  to  see  that 
they  are  so  kept  and  maintained,  and  is  only 


liable  for  negligence  !n  respect  to  a  defect 
known  to  Its  officers,  or  which,  by  the  exercise 
of  reasonable  diligence,  could  have  been  dis- 
covered, but  it  does  not  warrant  or  insure  the 
safe  condition  of  Its  streets. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1612-1615.  1641- 
1643,  1646,  1652;    Dec.  Dig.  §§  763,  788.*] 

2.  Appeal  and  Ebbob  (|  1064*)— Habmless 

EBBOB— I  NSTBUCnONS. 

In  an  action  against  a  dty  for  damages 
for  injuries  alleged  to  have  been  caused  by  a 
defective  street,  wli'ere  the  parties  were  con- 
tending with  each  other  as  to  every  phase  of 
the  case,  an  instruction  to  the  effect  that  the 
city  insured  or  warranted  the  safety  of  its 
streets  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4^1-4224;  Dec. 
Dig.  i  1064.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  Eliza  Smitli  against  the  City  of 
Winston.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     New  trlaL 

This  action  was  brought  to  recover  dam- 
ages for  Injuries  to  plaintiff,  alleged  to  have 
been  caused  by  the  negligence  of  defendant 
Plaintiff  was  walking  along  what  is  claimed 
by  her  to  be  one  of  the  streets  of  the  city  of 
Winston,  when  she  stepped  Into  a  hole  or 
depression  in  the  sidewalk,  or  very  near 
thereto,  and  fell,  crushing  one  of  her  ankles. 
There  was  controversy  as  to  whether  the 
place  where  she  fell  was  a  part  of  any  street 
or  sidewalk  of  the  dty  or  was  a  part  of  the 
property  belonging  to  the  Winston  Develop- 
ment Company,  the  streets  of  which,  as  shown 
In  the  plot,  not  having  been  accepted  by  the 
city,  as  claimed  by  defendant  and  several 
exceptions  arose  out  of  this  disputed  ques- 
tion, which  need  not  be  considered  in  the 
view  taken  of  the  case  by  the  court  There 
was  a  verdict  for  the  plaintiff  upon  the  usual 
issues  of  negligence,  and  judgment  thereon. 
Defendant  duly  excepted  and  appealed. 

Manly,  Hendren  &  Womble,  of  Winston- 
Salem,  for  appellant  L.  M.  Swink,  of  Win- 
ston, and  F.  M.  Parrish,  of  Winston-Salem, 
for  appellee. 


WALKER,  J.  (after  stating  the  facts  as 
above).  There  was  a  conflict  In  the  evidence 
as  to  the  dangerous  condition  of  the  place 
Where  the  plaintiff  alleges  that  she  fell;  the 
description  of  the  witnesses  differing  mate- 
rially. 

[1]  The  court  gave  the  following^  Instruc- 
tion to  the  jury,  to  which  exception  was 
duly  taken :  "The  law  requires  all  cities  and 
towns  to  keep  their  streets  and  sidewallcs  in 
safe  condition,  and  on  failure  to  do  so,  tf 
injury  occurs,  without  negligence  on  the  part 
of  the  injured  party,  the  city  Is  liable  in 
damages  for  such  injury.'*  We  do  not  under- 
stand this  to  be  the  true  measure  of  the 
responsibility  of  a  city  or  town  for  the  condi- 
tion of  Its  streets.    It  carries  it  beyond  the 
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limit  fixed  by  this  and  many  other  courts.  A  | 
city  does  not  Insure  or  warrant  the  safe  con- 
dition of  its  streets.  It  must  keep  and  main- 
tain them  in  reasonably  safe  condition  and 
exercise  ord.lnary  care  and  due  diligence  to 
see  that  they  are  so  kept  and  maintained. 
This  is  the  principle  approved  and  adopted 
in  Fitzgerald  v.  Concord,  140  N.  0.  110,  52 
S.  E.  309;  White  V.  Nfew  Bern,  146  N.  C. 
447,  59  S.  B.  992,  13  L.  R.  A.  (N.  S.)  1166,  125 
Am.  St  Rep.  476;  Bailey  v.  Winston,  157 
N.  0.  253,  72  S.  E.  966;  Rock  Island  v. 
Gingles,  217  IlL  185,  75  N.  E.  46a 

In  Fitzgerald  v.  Concord,  supra,  after  stat- 
ing that  the  authorities  of  a  city  or  town  are 
charged  with  the  duty  of  keeping  Its  streets 
in  a  "reasonably  safe  condition''  only  and 
to  the  extent  that  this  can  be  done  by  exer- 
cising "proper  and  reasonable  care  and  su- 
pervision," Justice  Hoke  says  for  that  court 
that:  "The  town,  however,  is  not  held  to 
warrant  that  the  condition  of  its  streets  shall 
be  at  all  times  absolutely  safe.  It  is  only 
responsible  for  negligent  breach  of  duty,  and, 
to  establish  such  responsibility,  it  is  not  suf- 
ficient to  show  that  a  defect  existed  and  an 
Injury  has  been  caused  thereby.  It  must  be 
further  shown  that  the  officers  of  the  town 
knew,  or  by  ordinary  diligence  might  have 
discovered,  the  defect,  and  the  character  of 
the  defect  was  such  that  injuries  to  travel- 
ers therefrom  might  reasonably  be  anticipat- 
ed." We  said  in  Bailey  v.  Winston,  supra, 
approving  what  was  held  in  Brusso  v.  City 
of  Buffalo,  90  N.  Y.  679,  that  it  is  the  duty 
of  a  city  to  keep  its  streets  in  a  safe  condi- 
tion by  the  exercise  of  reasonable  diligence 
and  care  to  accomplish  that  end,  and  to  see 
that  they  are  reasonably  free  from  danger 
to  travelers  upon  the  street  We  were  there 
discussing  its  absolute  or  primary  duty  to 
look  after  the  condition  and  proper  repair 
of  its  streets,  with  reference  to  the  question 
whether  such  a  duty  could  be  delegated  to 
an  independent  contractor,  but  the  cases  upon 
the  extent  of  its  duty  to  keep  the  streets  in 
repair,  decided  by  this  court,  were  dted  and 
approved.  The  case  of  White  v.  New  Bern, 
supra,  approving  Fitzgerald  v.  Concord,  shows 
clearly  the  error  of  the  instruction  in  this 
case.  It  is  there  said,  with  respect  to  the 
identical  passage  we  have  quoted  from  the 
case,  that  "the  same  doctrine  has  been  an- 
nounced in  several  other  decisions  of  this 
court,"  showing  that  the  duty  of  mainte- 
nance and  reparation  does  not  call  for  abso- 
lute safety  as  the  result  of  its  performance, 
but  only  for  a  reasonably  safe  condition,  al- 
though it  does  exact  the  exercise  of  reason- 
able care,  skill,  and  diligence.  The  rule  is 
thus  briefly  stated  in  37  Oyc.  285 :  "Munici- 
palities must  use,  and  are  liable  to  any  one 
injured  by  their  failure  to  use,  at  least  or- 
dinary diligence  at  all  times  to  keep  the  road 
reasonably  safe  in  view  of  probable  traffic." 
Many  authorities  are  cited  in  the  notes,  and 


an  examination  of  them  shows  they  fully 
support  the  text  The  limit  of  duty  on  the 
part  of  the  town  with  regard  to  the  condi- 
tion of  its  highways  falls  far  short  of  mak- 
ing them  absolutely  safe  under  all  circum- 
stances, even  for  those  who  use  them  prop- 
erly. A  condition  of  perfect  safety,  beyond 
the  possibility  of  an  accident,  is,  of  course, 
unattainable,  but  a  condition  of  reasonable 
safety  Is  required,  with  the  exercise  of  prop- 
er care  to  produce  such  a  condition  of  safe- 
ty, where  by  statute,  as  is  the  case  in  some 
of  the  states,  a  more  i)0sitive  and  unqualified 
duty  is  imposed.  Lane  v.  Hancock,  142  N. 
Y.  510,  521,  37  N.  E.  473,  and  cases  cited; 
Moriarity  v.  Lewiston,  98  Me.  482,  57  AU. 
790;  2  Elliott  on  Roads  and  Streets  (3d 
Ed.)  p.  186,  S  788.  The  learned  judge  was 
perhaps  misled  by  certain  forms  of  expres- 
sion to  be  found  in  some  of  the  cases  upon 
this  subject,  which  were  used,  though  with 
reference  to  the  particular  question  then  un- 
der decision,  and  which,  therefore,  should 
be  construed  with  reference  thereto  and  con- 
sidered also  in  connection  with  the  facts  and 
circumstances  to  which  they  referred. 

[2]  We  cannot  say  that  the  error  was 
harmless,  as  the  parties  were  contending 
with  each  other  upon  every  phase  of  the 
case,  as  presented.  There  was  no  correction 
of  the  error  or  explanation  of  the  instruction 
other  than  appears  in  it,  and  standing  by  it- 
self, without  qualification,  it  imposed  an  ab- 
solute duty  upon  the  city  to  keep  its  street 
in  a  safe  condition.  There  was  a  conflict  in 
the  evidence  as  to  the  character  of  the  al- 
leged defect  in  the  sidewalk,  and  as  to  wheth- 
er it  was  not  reasonably  safe  for  the  use  of 
a  pedestrian  situated  and  circumstanced  as 
the  plain tifiC  was  at  the  time..  There  was 
some  evidence  of  daylight  sufficient  to  have 
made  the  place  reasonably  safe,  though  plain- 
tiff said  it  was  dark.  The  case  should  again 
be  submitted  to  the  jury,  with  proper  instruc- 
tions as  to  the  measure  of  the  city's  duty 
upon  the  facts  and  circumstances,  as  the 
Jury  may  find  them  to  have  been  at  the  time 
of  the  Injury. 

New  trial. 


(163  N.  c.  92) 

HOOD   v.  AMERICAN  TELEPHONE  & 
TELEGRAPH  CO. 

(Supreme  Court  of  North  Carolina.     April  23, 

1913.) 

1.  Executors  and  Administsatobs  (§  51*)— 
"Assets"— What  Are. 

The  right  of  action  conferred  by  statute 
on  the  executor  or  administrator  for  the  wrong- 
ful death  of  decedent  is  not  part  of  the  assets 
of  the  estate,  never  having  belonged  to  the  de- 
ceased, but  being  created  by  force  of  the  statute 
at  the  instant  of  death. 

[Ed.   Note.— For  other  cases,   see  Execotors 
and  Administrators,  Dec  Dig.  §  51.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  556-557.] 
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2.  Death  ({  31*)  —  Right  op  Action  —  Who 

MAY  Sue. 

Where  a  wife,  negligently  killed,  left  a 
will  in  which  she  appointed  an  executrix,  the 
husband  may  not  sue  for  her  death,  either  un- 
der Revisal  1905,  §  59,  conferring  the  right  of 
action  on  the  personal  representative,  or  under 
section  4  authorizing  a  husband  to  administer 
on  his  wife's  personal  estate  where  she  dies 
wholly  or  partly  intestate. 

[Ed.  Note.— For  other  causes,  see  Death, 
Cent  Dig.  §§  35,  37-46,  48 ;  Dec.  Dig.  §  31.*] 

Appeal  from  Superior  Court,  Caswell  Coun- 
ty; Allen,  Judge. 

Action  by  J.  H.  Hood,  administrator, 
against  the  American  Telephone  &  Telegraph 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

The  plaintiff  brings  this  action  to  recover 
damages  caused  by  the  wrongful  conduct  of 
the  defendant,  resulting  In  the  death  of  the 
plaintiffs  Intestate,  Jennie  Hood,  his  wife. 
At  the  time  of  the  death  of  Jennie  Hood, 
she  had  made  a  will  devising  and  bequeath- 
ing her  property  to  Annie  Land,  and  appoint- 
ing her  executrix  of  her  wlU.  The  will  pur- 
ports to  dispose  of  all  the  property  of  the 
testatrix  and  has  a  general  residuary  clause. 
The  plaintiff,.  J.  H.  Hood,  demanded  of  the 
executrix  that  she  bring  an  action  against 
the  defendant  for  damages  for  the  wrongful 
death  of  his  wife,  and,  when  she  declined  to 
do  so,  he  then  applied  to  the  clerk  for  let- 
ters of  adnoinlstratlon,  and,  upon  the  same 
being  Issued,  commenced  this  action.  His 
honor,  being  of  opinion  the  plaintiff  could 
not  maintain  the  action  dismissed  it,  and  the 
plaintiff  excepted  and  appealed. 

P.  W.  Glidewell,  of  Reidsville,  and  Justice 
&  Broadhurst,  of  Greensboro,  for  appellant 
Wilson  &  Ferguson,  of  Greensboro,  for  ap- 
pellee. 

ALLEN,  J.  [1, 2]  The  contention  of  the 
plaintiff  Is  that  the  right  of  action  for  wrong- 
ful death  Is  a  part  of  the  personal  estate  of 
the  wife,  and,  as  It  was  not  In  terms  and 
could  not  be  disposed  of  by  her  will,  she  died 
* 'partially  intestate,*'  and  that  he  Is  therefore 
entitled  to  administer  such  part  of  the  estate 
under  section  4  of  Revisal,  providing  that 
the  husband  may  administer  on  the  personal 
estate  of  his  wife  If  she  *'shall  die  wholly  or 
I)artially  intestate."  The  error  in  the  con- 
tention Is  In  assuming  that  the  right  of  ac- 
tion Is  a  part  of  the  personal  estate  of  the 
wife. 

We  held  otherwise  at  the  last  term  In 
Broadnax  v.  Broadnax,  76  S.  E.  216,  where 
the  authorities  are  cited  supporting  the  opin- 
ion. In  that  case  the  widow  sought  to  have 
a  year's  allowance  or  support  allotted  from 
a  recovery  of  damages  for  the  wrongful 
death  of  her  husband,  and  in  denying  her 
petition  we  said:  ''The  allowance  (to  the 
widow)  can  only  be  set  apart  from  the  per- 
sonal estate  of  the  deceased,  and  the  right  of 
action  for  wrongful  death,  being  conferred 


by  statute  at  death,  never  belonged  to  the 
deceased,  and  the  recovery  is  not  assets  In 
the  usual  acceptation  of  the  term.  Baker 
V.  Railroad,  91  N.  C.  310 ;  Hartness  v.  Pharr, 
133  N.  C.  566,  45  S,  E.  901,  98  Am.  St  Rep. 
725 ;  Vance  v.  Railroad,  138  N.  C.  463,  50  S. 
B.  860."  We  also  cited  the  case  of  Neill  v. 
Wilson,  146  N.  C.  244,  59  S.  B.  674,  and 
pointed  out  that,  when  It  spoke  of  a  recovery 
for  wrongful  death  as  a  part  of  the  estate 
of  the  deceased.  It  referred  to  such  a  recov- 
ery being  a  part  of  the  estate  only  for  the 
purpose  of  distribution. 

The  statute  conferring  the  right  of  action 
(Rev.  §  59)  Is  also  conclusive  against  the 
plaintiff.  Prior  to  the  statute,  which  was 
first  enacted  In  1854,  there  was  no  right  of 
action  to  recover  damages  for  wrongful  death 
(Killian  v.  Railroad,  128  N.  C.  261,  38  S.  E. 
873),  and,  as  the  right  of  action  Is  conferred 
by  the  statute,  It  may  designate  who  may 
sue. 

In  8  A.  &  R  Bncy.  Law,  887,  the  author 
says:  "The  right  of  action  for  the  death  of 
any  person  caused  by  the  wrongful  act  of  a 
defendant  Is,  with  the  Isolated  exceptions 
mentioned,  purely  statutory,  and  In  all  cases 
the  statute  must  be  looked  to  In  determining 
to  whom  such  right  belongs." 

When  we  turn  to  our  statute,  we  find  that 
the  right  of  action  Is  given  to  the  executor, 
administrator,  or  collector,  and,  there  being 
an  executor  in  this  case,  the  plaintiff  cannot 
sue.  The  statute  designates  the  person  to 
bring  the  action  and  determines  the  disposi- 
tion of  the  recovery. 

As  was  well  said  by  Justice  Walker  In 
Hartness  v.  Pharr,  133  N.  C.  570,  45  S.  E. 
903,  98  Am.  St  Rep.  725:  "It  must  be  borne 
in  mind  that,  whatever  the  varying  forms  of 
the  statutes  may  be,  the  cause  of  action  giv- 
en by  them,  and  also  by  the  original  English 
statute,  was  In  no  sense  one  which  belonged 
to  the  deceased  person. or  In  which  he  ever 
had  any  Interest,  and  the  beneficiaries  under 
the  law  do  not  claim  by,  through,  or  under 
him,  and  this  Is  so  although  the  personal 
representative  may  be  designated  as  the  per- 
son to  bring  the  action.  Baker  v.  Railroad, 
91  N.  C.  308.  The  latter  does  not  derive  any 
right,  title,  or  authority  from  his  intestate, 
but  he  sustains  more  the  relation  of  a  trus- 
tee In  respect  to  the  fund  he  may  recover  for 
the  benefit  of  those  entitled  eventually  to  re- 
ceive it,  and  he  will  hold  It  when  recovered 
actually  in  that  capacity,  though  In  his  name 
as  executor  or  administrator,  and  though  in 
his  capacity  as  personal  representative  he 
may  perhaps  be  liable  on  his  bond  for  Its 
proper  administration.  Baker  v.  Railroad, 
supra.** 

The  wife  In  this  case  left  a  will  In  which 
she  purports  to  dispose  of  all  of  her  prop- 
erty, and  she  carefully  adds  a  general  residu- 
ary clause,  and,  if  her  executrix  cannot  main- 
tain an  action  for  wrongful  death,  the  word 
"executor"  may  as  well  be  stricken  from  sec- 
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tlon  59  of  the  Revlflal,  as  she  has  done  all 
that  human  foresight  could  provide  against, 
and  ought  not  to  be  required  to  anticipate  a 
wrongful  death  and  to  dispose  of  the  fruits 
of  such  a  recovery  to  avoid  dying  ''partially 
intestate." 
Affirmed. 

(162  N.  C.  70) 

HOOD  v.  AMERICAN  TELEPHONE  & 
TELEGRAPH  CO. 

(Supreme  Court  of  North  Carolina.     April  23, 

1913.) 

1,  Death  (§{  11,  31»)  —  Death  op  Wife  — 
Right  of  Action. 

The  only  right  of  action  for  wrongful 
death  is  given  by  Kevisal  1905,  f  59,  and  there 
only  to  tibe  personal  representative  of  the  de- 
ceased; and  a  husband,  not  the  personal  repre- 
sentative of  tiis  wrongfully  kiUed  wife,  cannot 
recover  for  her  death. 

[Ed.  Note. — For  other  cases,  see  Death.  Cent. 
Dig.  i§  10,  15,  35.  37-46,  48;  Dec  Dig.  S§ 
11,  31.*1 

2.  Tbespass  (i  40*)— Death— Pubading—De- 

MUBBEB. 

The  fact  that,  in  a  complaint  charging  a 
forcible  trespass  on  the  possession  of  plaintiff 
and  his  wife,  the  husband  sought  to  recover 
damages  for  the  death  of  his  wife,  'for  which 
he  had  no  right  to  sue,  did  not  render  the  com- 
plaint open  to  a  demurrer  upon  the  ground  that 
it  did  not  state  a  cause  of  action. 

[Ed.  Note—For  other  cases,  see  Trespass, 
Cent  Dig.  §|  80^8;  Dec.  Dig.  §  40.*] 

Appeal  from  Superior  Court,  Caswell  Coun- 
ty;  Allen,  Judge. 

Action  by  J.  H.  Hood  against  the  Ameri- 
can Telephone  &  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

Justice  &  Broadhurst,  of  Greensboro,  and 
P.  W.  Glidewell,  of  Reidsville,  for  appellant 
Wilson  &  Ferguson,  of  Greensboro,  for  ap- 
pellee. 

* 

BROWN,  J.  [1]  Hie  plaintiff  and  his  wife 
are  alleged  in  the  complaint  to  have  been  in 
possession  of  the  house  and  some  land  which 
was  their  home,  and  it  is  alleged  that  the 
defendant,  through  its  agents  and  employes, 
after  being  forbidden  by  the  plaintiff  and  his 
wife,  and  without  regard  to  the  resistance 
or  rights  of  the  plaintiff  and  his  wife,  tres- 
passed upon  this  land,  and,  at  the  time  of 
trespass,  offered  the  plaintiff  and  his  wife 
indignities  by  demonstrations  and  by  force 
and  violence.  It  is  alleged  in  paragraph  8 
of  the  complaint  that  the  trespass  and  wrong- 
ful conduct  of  the  defendant  was  willful  and 
wanton  and  was  accompanied  by  acts  of  op- 
pression, and  that  the  plaintiff  is  entitled 
to  recover  from  the  defendant  actual  and 
punitive  damages.  It  is  true,  that  as  an  ele- 
ment of  damage  and  in  aggravation  thereof, 
the  plaintiff  seeks  to  recover  damages  for  the 
death  of  his  wife,  averring  that  it  was 
brought  about  by   the  tortious  conduct  of 


defendant's  servants  while  acting  for  the  de- 
fendant These  allegations  should  be  elim- 
inated from  the  complaint  as  the  plaintiff 
cannot  recover  damages  by  vmy  of  aggrava- 
tion or  otherwise  for  his  wife's  death.  At 
common  law  a  civil  action  does  not  lie  for 
an  Injury  resulting  in  death.  To  recover 
for  such  injuries,  the  statute,  known  as  Lord 
Campbell's  Act,  was  enacted  by  the  English 
Parliament,  9  &  10  Victoria,  and  has  t>een 
ingrafted  into  our  law.  Revisal,  {  59.  Un- 
der the  statute,  the  only  person  who  can 
sue  is  the  personal  representative  of  the  de- 
ceased. Howell  V.  Com'rs,  121  N.  a  362, 
28  S.  E.  362. 

The  right  conferred  by  statute  is  plainly 
given  to  the  representative  only.  The  stat- 
ute confers  a  new  right  of  action  which  4id 
not  exist  before  and  must  be  strictly  follow 
ed.  The  parent  cannot  maintain  it,  even 
when  the  statute  expressly  provides  that 
the  recovery  shall  be  for  his  or  her  benefit 
In  such  cases  only  the  executor  or  adminis- 
trator can  sue.  Killlan  v.  Sou.  Ry.  Co.,  128 
N.  C.  263,  38  S.  Bl  873;  Hood,  Adm'r,  v. 
Am.  Telephone  &  Telegraph  Co.,  77  S.  E: 
1094,  at  this  term. 

[2]  But  the  complaint  does  charge  a  ford* 
ble  trespass  upon  the  possession  of  the  plain- 
tiff and  his  wife.  It  does  not  specifically  ap- 
pear, as  it  should,  whether  the  land  belonged 
to  the  plaintiff  or  to  his  wife;  therefore  we 
will  not  decide  whether  the  husband  can 
maintain  an  action  for  a  trespass  upon  his 
wife's  land.  Manning  y.  Manning,  79  N. 
C.  293,  301,  28  Am.  Rep.  324. 

We  think  it  advisable  that  the  superior 
court  order  a  repleader  so  as  to  present  more 
clearly  the  acte  of  trespass  and  eliminate 
the  objectionable  features  in  accord  with  this 
opinion. 

Reversed. 


OSS  N.  c.  $6) 
LINVILLB  V.  NISSEN  et  aL 

(Supreme  Court  of  North  Carolina.    April  23» 

1913.) 

1.  Masteb  and  Servant  (§  332*)— Injxtsies 
TO  Third  Persons— Actions— jubt  Ques- 
tion—Negligence. 

In  an  action  for  injuries  by  a  collision  be- 
tween automobiles  owned  by  plaintiff  and  de- 
fendant while  defendant's  machine  was  being 
driven  by  his  son,  evidence  held  to  make  it  a 
question  for  the  jury  whether  the  son  was  neg- 
ligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  1274-1277;  Dec.  Dig.  f 
332.*] 

2.  Masteb  and  Servant  (f  330*)— Injubus 
TO  Third  Persons  —  Bvidencb  —  SiiauLS 
Transactions. 

In  an  action  for  injuries  by  collision  be- 
tween plaintiff's  and  defendants  automobiles 
because  of  the  alleged  negligence  of  defend- 
ant's son,  who  was  driving  his  machine,  evi- 
dence that  defendant's  son  had  injured  two 
buggies  while  driving  his  machine,  and  defend- 
ant had  paid  the  damages,  was  admissible  to 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indsztf 
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show  the  son's  recUesaneas  and  his  father's 
knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  1270-1272;   Dec.  Dig.  § 
.   330.*3 

8.  Negligence  (§  20*)— Owner  of  Automo- 

BIL1&— Liability. 

The  owner  of  an  automobile  is  not  liable 
for  injuries  caused  by  it  merely  from  the.  fact 
of  his  ownership;  it  not  being  per  se  a  dan- 
gerous instrumentality. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  27;  Dec  Dig.  §  20.»] 

•4.  Parent  and  Child  (8  IS*)  —  Torts  of 

Child— Parent's  Ijiabilitt. 

A  parent  is  not  liable  for  the  torts  of  his 
minor  son,  in  absence  of  a  showing  of  approv- 
al thereof  by  him  or  of  agency. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §{  145-151;  Dec.  Dig.  § 
13.*] 

6.  Parent  and  Child  (8  13*)— Torts  of  Son 

— Liabilitt  of  Father. 

A  parent,  who  placed  his  automobile  in 
charge  of  a  vei^  young  child,  would  be  liable 
for  resulting  injuries  to  others  on  the  ground 
of  his  own  negligence  in  placing  the  machine 
in  charge  of  his  child,  and  not  because  of  any 
imputed  negligence  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
ChUd.  Cent  Dig.  tf  145-151;  Dec.  Dig.  8  13.*] 

6.  Master  and  Servant  (8  330*) —Injuries 
to  Third  Persons— Actions— SxrFFiciBNOT 
OF  Evidence— Agency. 

Evidence,  in  an  action  for  injuries  result- 
ing from  the  collision  of  plaintifiTs  and  defend- 
ant's automobiles,  while  defendant's  machine 
waa  driven  by  his  son,  held  to  show  that  the 
son  waa  not  acting  as  defendant's  agent  in 
driving  the  machine. 

[Ed;  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  1270-1272;  Dec.  Dig. 
8  330.*] 

7.  Master  and  Servant  (8  301* )— Injuries 
to  Third  Persons— Belation. 

The  doctrine  of  respondeat  superior  only 
applies  when  the  relation  of  master  and  serv- 
ant exists  between  the  wrongdoer  and  the  per- 
son sought  to  be  charged  for  the  wrong  at  the 
time  and  in  respect  to  the  transaction  out  of 
which  the  damage  arose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  1210-1216;  Dec.  Dig.  8 
301.*] 

8.  Master  and  Servant  (8  301*)  -Injuries 
to  Third  Persons— Relation— Agency  of 
Child. 

A  child  does  not  become  its  parent's  serv- 
ant merely  by  fact  of  the  relation  of  parent 
and  child,  so  as  to  make  the  parent  liable  as 
master  for  the  child's  torts. 

[Ed.  Note.«— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  1210-1216;  Dec.  Dig.  8 
301.*] 

9.  Master  and  Servant  (8  302*)— Injuries 
TO  Third  Persons— Scope  of  Employment. 

A  father  would  not  be  liable  for  his  son's 
negligence  in  driving  his  automobile,  even  if 
the  son  was  the  father's  servant  in  doing  so, 
unless  he  was  at  the  time  acting  within  the 
scope  of  his  employment  and  in  regard  to  his 
father's  business. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  1217-1221,  1225,  1229; 
Dec.  Dig.  8  302.*] 

10.  Master  and  Servant  (8  302*)— Injuries 
to  Third  Persons— Scope  of  Employment. 

A  master  is  not  responsible  for  the  torts 
of  his  servant  committed  wholly  for  the  serv- 


ant's own  purposes  and  in  the  consummatioD 
of  his  personal  desire. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  88  1217-1221,  1225,  1229; 
Dec.  Dig.  8  302.»1 

Appeal  from  Superior  Court  Forsyth 
County;  Alien,  Judge. 

Action  by  A.  Y.  Linville  against  C.  F.  Nis- 
sen  and  another.  From  a.  Judgment  for 
plaintHf,  defendants  appeal.  Reversed  as  to 
defendant  named  and  affirmed  as  to  the  oth- 
er defendant 

Manly,  Hendren  &  Womble  and  Watson, 
Buxton  &  Watson,  all  of  Winston-Salem,  for 
appellants.  Jones  &  Patterson,  A.  EL  Holton, 
and  H.  O.  Sapp,  all  of  Winston-Salein,  for 
appellee. 

CLARK,  a  J.  On  Sunday  afternoon,  April 
23,  1911,  the  plalntiflTs  son,  a  young  man  of 
19,  took  three  of  his  young  friends  to  ride 
in  his  father's  automobile,  from  his  home  in 
Waughtown  in  the  direction  of  High  Point. 
On  his  return,  about  5  miles  from  Waugh- 
town, he  passed  the  machine  owned  by  the 
defendant  C.  F.  Nlssen,  which  was  driven  by 
his  son,  the  other  defendant,  Carl  Nissen, 
a  young  man  of  about  20,  who  also  had  tak- 
en three  of  his  young  friends  out  to  ride  that 
afternoon.  The  latter  machine  was  standing 
still  with  its  head  pointed  towards  Kemers- 
ville,  in  the  opposite  direction  from  that  in 
which  the  plaintifTs  machine  was  going. 
Whether  by  invitation  or  not  is  in  doubt, 
but  soon  afterwards  Carl  Nissen,  turned  his 
machine  around  and  started  after  the  plain- 
tiiTs  machine.  At  that  time  the  plaintifTs 
machine  was  going  about  25  miles  an  hour. 
As  soon  as  the  defendants'  machine  started 
to  follow,  a  race  began,  in  which  both  ma- 
chines proceeded  at  the  rate  of  40  miles  or 
more.  After  racing  some  3  miles  the  driver 
of  the  foremost  machine,  Stokes  Linville, 
perceived  that  the  other  machine  was  about 
to  overtake  him  and  turned  his  machine  to 
the  right  The  road  was  in  good  condition; 
10  feet  in  the  center  being  macadam,  and  10 
feet  on  each  side  being  sand  clay  road. 
Stokes  Linville's  evidence  is  that  his  machine 
went  entirely  off  upon  the  dirt  road  to  the 
right  The  evidence  for  the  other  side  is 
that  it  was  partly  on  the  dirt  road  and  part- 
ly on  the  macadam.  However  that  may  be, 
there  was  room  for  the  defendants*  machine 
to  pass,  and  for  a  short  while  they  ran  side 
by  side;  but  as  the  defendants'  machine 
was  forging  ahead  its  right  hind  wheel 
struck  the  left  fore  wheel  of  the  plaintiff's^ 
machine,  smashing  it  and  throwing  the  lat- 
ter machine  upside  down,  injuring  its  oc^ 
cupants  somewhat  and  damaging  the  ma- 
chine. This  action  Is  against  O.  F.  Nissen,. 
the  ovTuer  of  the  machine,  who  was  not  pres^ 
ent,  and  Carl  Nissen,  the  driver,  for  the 
injury  to  the  plaintiff's  machine. 

The  plaintiff's  machine  was  a  1,000-pouiid 
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Ford,  and  the  defendants*  was  a  8,500-pound 
Cadillac,  and  capable  of  greater  speed  than 
the  other.  There  was  conflicting  evidence 
as  to  how  the  injnry  occurred.  The  plaintiff 
contended  that  it  was  caused  entirely  by  the 
negligence  of  Carl  Nissen,  the  driver  of  the 
defendants*  machine,  and  the  defendants 
contended  that  it  was  caused  by  the  negli- 
gence of  the  plaintiff,  whose  machine,  they 
allege,  swerved  to  the  left  as  the  defendants' 
marine  was  passing.  This  was  a  question 
of  fact  for  the  Jury,  who  found  that  the  de- 
fendant Carl  Nissen  was  negligent,  and  that 
the  driver  of  the  plaintilTs  machine  did  not 
contribute  to  the  negligence.  There  was  evi- 
dence that  the  occupants  of  the  rear  car 
were  drinking;  18  empty  beer  bottles  being 
found  therein.  This  and  the  fact  that  the 
race  was  begun  by  defendants'  car,  which 
ran  into  the  other,  doubtless  had  weight 
with  the  Jury. 

Both  parties  were  in  violation  of  Laws 
1907,  c.  728,  which  makes  it  a  misdemeanor 
for  any  person  to  exceed  15  miles  an  hour 
with  an  automobile  on  the  roads  of  Forsyth 
county,  and  of  the  general  law  of  the  state 
(Laws  1909,  c.  445,  §  9),  which  makes  it  a 
misdemeanor  to  operate  ,an  automobile  at  a 
greater  speed  than  25  miles  an  hour  outside 
the  towns  and  villages,  and  with  slower 
speed  allowed  within  municipal  limits.  A 
strict  enforcement  of  this  law  would  prevent 
such  dangerous  occurrences  as  this. 

It  is  to  be  presumed  that  the  public  prose- 
cutor has  done  his  duty,  and  that  both  these 
young  men  have  answered  for  their  violation 
of  law  at  the  bar  of  the  criminal  court  The 
public  are  entitled  to  this  protection. 

[1]  There  were  exceptions  to  evidence,  but 
they  do  not  merit  serious  consideration. 
There  Is  no  ground  to  consider  seriously  the 
exceptions  as  to  Carl  Nissen,  whose  negli- 
gence was  a  matter  of  fact  to  be  determined 
by  the  Jury,  nor  as  to  the  measure  of  dam- 
ages, which  was  fairly  presented  to  the  Jury 
by  the  charge  of  the  court,  and  were  assessed 
by  the  Jury  at  $225. 

[2]  The  real  controversy  in  the  case  is  as 
to  the  liability  of  Charles  F.  Nissen,  the  own- 
er of  the  machine,  who  was  not  present 
He  and  his  son  both  testified  that  his  son 
took  out  the  machine  that  Sunday  afternoon 
not  only  without  the  consent  of  his  father, 
but  against  his  positive  prohibition.  There 
was  evidence  that  C.  F.  Nissen  had  bought 
the  machine  for  the  use  of  himself  and  his 
family,  and  also  for  the  collection  of  bills 
incident  to  his  business,  and  that  Carl  at 
different  times  had  acted  as  chauffeur,  some- 
times with  his  father  and  sometimes  when 
his  father  was  not  present  There  was  also 
evidence  offered  to  show  the  recklessness  of 
Carl  Nissen,  in  that  while  driving  the  ma- 
chine he  had  injured  two  buggies,  and  that 
his  father  had  paid  the  damages.  This  was 
competent  as  tending  to  show  that  he  was 
reckless  and  a  careless  driver,  and  that  his 


father  knew  it  It  was  in  evidence  that 
when  he  had  another  machine  the  father  on 
one  occasion  had  taken  off  a  wheel  to  keep 
Carl  from  using  it,  and  that,  though  he  had 
forbidden  his  son  to  use  this  machine,  he  had 
not  locked  up  the  garage,  on  which  there  was 
no  lock.  It  was  argued,  therefore,  that  as 
the  son  as  a  member  of  the  family,  had  an 
implied  authority  to  use  the  machine,  and 
that  if  forbidden  to  use  the  machine  his 
father,  being  aware  of  his  reckless  and  negli- 
gent driving,  was  himself  negligent  in  not 
locking  it  up  to  prevent  his  son  taking  it  out, 
and  hence  was  responsible  for  the  consequent 
injury  which  occurred. 

The  principles  of  law  involved  are  Im- 
portant, and  should  be  clearly  stated.  They 
may  be  thus  summed  up  upon  the  author- 
ities: 

[3]  (1)  The  owner  of  an  automobile  is  not 
liable  for  personal  injuries  caused  by  it 
merely  because  of  his  ownership.  '*It  is  not 
per  se  a  dangerous  machine,  requiring  it 
to  be  placed  in  the  same  category  with  the 
locomotive,  ferocious  animals,  dynamite,  and 
other  dangerous  contrivances  and  agencies. 
The  dangers  incident  to  their  use  as  motor 
vehicles  are  commonly  the  result  of  the  neg- 
ligent and  reckless  conduct  of  those  in 
charge  of  and  operating  them,  and  do  not 
inhere  in  the  construction  and  use  of  the 
vehicles.  It  is  well  known  that  they  are  be- 
ing devoted  to  and  used  for  the  purposes  of 
traffic,  and  as  conveyances  for  the  pleasure 
and  convenience  of  all  classes  of  persons,  and 
without  menace  to  the  safety  of  those  using 
them  or  to  others  upon  the  same  highway, 
when  they  are  operated  with  reasonable  care. 
The  defendant  cannot  therefore  be  held  lia- 
ble upon  the  ground  that  the  automobile  is 
a  dangerous  contrivance."  Steffen  v.  Mc- 
Naughton,  142  Wis.  49,  124  N.  W.  1016,  28 
U  R.  A.  (N.  S.)  382,  19  Ann.  Cob.  1227,  which 
further  states  that  this  principle  has  been 
adopted  in  Slater  v.  Thresher  Co.,  97  Minn. 
305,  107  N.  W.  133,  5  L.  R.  A.  (N.  S.)  598; 
Mclntyre  v.  Orner,  106  Ind.  57,  76  N,  E.  750. 
4  L.  R.  A.  (N.  S.)  1130,  117  Am.  St  Rep.  359, 
8  Ann.  Cas.  1087;  Lewis  v.  Amorous,  3  Ga. 
App.  50,  59  S.  £X  338;  Jones  v.  Hoge,  47 
Wash.  663,  92  Pac.  433,  14  U  R.  A,  (N.  S.) 
216,  125  Am.  St  Rep.  915;  Cunningham  v. 
Castle,  127  App.  Div.  580,  111  N.  Y.  Supp. 
1057.  There  are  many  other  cases  to  the 
same  effect  Among  them  Vincent  v.  Cran- 
dall.  131  App.  Dlv.  200,  115  N.  Y,  Supp.  600; 
Danforth  v.  Fisher,  75  N.  H.  Ill,  71  Atl.  535, 
21  L.  R.  A.  (N.  S.)  93,  139  Am.  St  Rep.  670; 
Freibaum  v.  Brady,  143  App.  Div.  220,  128 
N.  Y.  Supp.  121. 

[4]  (2)  A  parent  is  not  liable  for  the  torts 
of  his  minor  son.  "The  relationship  does  not 
alone  make  a  father  answerable  for  the 
wrongful  acts  of  his  minor  child.  There 
must  be  something  besides  relationship  to 
connect  him  with  such  acts  before  he  be- 
comes liable.    It  must  be  shown  that  he  has 
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approved  such  acts,  or  that  the  child  was 
his  servant  or  agent.**  Johnson  v.  Glldden, 
11  S.  D.  237,  76  N.  W.  038,  74  Am.  St  Rep. 
796,  which  cites  a  large  number  of  cases. 
This  is  quoted  and  approved  in  Brittingham 
V.  Stadlem,  151  N.  C.  300,  66  S.  B.  129;  this 
court  adding:  "Wherever  the  principles  of 
the  common  law  prevail,  this  is  a  well  es- 
tablished doctrine.** 

[6,  6]  We  would  not  be  understood,  howev- 
er, as  holding  that  the  father  would  not  be 
liable  If  he  should  place  his  automobile  in 
charge  of  a  child  of  tender  years,  any  more 
than  if  he  would  Intrust  an  unruly  horse  to 
him.  But  in  such  case  the  liability  arises 
from  the  father's  negligence,  and  not  from 
the  imputed  negligence  of  the  child.  This 
is  too  well  settled  to  need  discussion.  It  is 
however,  contended  that  in  this  case  the  son 
was  acting  by  the  authority  of  the  father, 
and  therefore  quasi  his  servant  Aside  from 
the  fact  that  the  evidence  of  both  the  father 
and  son  is  that  he  took  the  automobile  out  not 
only  without  his  father's  consent,  but  against 
his  prohibition,  the  reason  of  the  thing  can- 
not sustain  the  proposition  that  the  son  was 
pro  hac  vice  acting  as  his  father's  agent  He 
did  not  take  any  of  the  family  out  to  ride, 
but  some  of  his  friends,  and  was  acting  for 
his  own  purposes,  and  not  as  agent  for  his 
father.  In  Way  v.  Powers,  57  Vt  135,  a  son, 
who  was  living  as  a  hired  man  on  his  fa- 
ther's farm,  took  his  horse  without  his  per- 
mission, though  he  would  have  given  permis- 
sion, if  asked,  and  drove  to  the  railroad  sta- 
tion for  one  of  his  friends.  He  there  tied 
the  horse,  who  broke  loose  and  ran  into  the 
plaintiff's  team  and  injured  him.  It  was 
.  held  that,  though  the  son  was  negligent,  the 
father  was  not  liable. 

In  Reynolds  v.  Buck,  127  Iowa,  601,  103  N. 
W.  946,  it  was  held  that  "the  owner  of  an 
automobile  is  not  liable  for  injury  resulting 
from  the  negligent  operation  of  the  machine 
by  a  son,  without  the  father's  knowledge 
and  consent,  and  not  at  the  time  in  his  em- 
ploy or  about  his  business."  That  case  is 
exactly  on  all  fours  with  this. 

[7,8]  In  Doran  v.  Thomsen,  76  N.  J.  Law, 
754,  71  Atl.  296,  19  L.  R.  A.  (N.  S.)  335,  131 
Am.  St  Rep.  677,  where  a  father  y^&s  pos- 
sessed of  an  automobile  which  he  kept  upon 
his  premises,  and  his  daughter,  about  19 
years  of  age,  was  accustomed  to  drive  it,  and 
did  so  whenever  she  felt  like  it,  asking  per- 
mission to  use  it  when  the  father  was  at 
home,  but  when  not  at  home  taking  it  some- 
times without  permission,  it  was  held  that 
when  she  used  the  machine  for  her  own 
pleasure  and  neglig^itly  injured  a  person  in 
the  highway  there  was  no  proof  sufficient  to 
constitute  her  the  servant  or  agent  of  the 
master,  and  that  her  fkther  was  not  responsi- 
ble. This  case  is  thoroughly  discussed,  and 
cites  numerous  authorities  which  sustain 
the  proposition  that  *'the  doctrine  of  respon- 
deat superior  applies  only  when  the  relation 


of  master  and  servant  is  shown  to  e^lst  be- 
tween the  wrongdoer  and  the  person  sought 
to  be  charged  for  the  result  of  wrong  at  the 
time  and  in  respect  to  the  very  transaction 
out  of  which  the  injury  arose."  It  also  cites 
numerous  authorities  to  the  other  well-set- 
tled principle  that  "the  mere  fact  of  the  re- 
lation of  parent  and  child  does  not  make  the 
child  the  servant  of  the  defendant"  in  actions 
for  tort  That  case  well  says  that  while 
"liability  might  arise  by  reason  of  the  fa- 
ther's intrusting  a  dangerous  machine  or 
agency  to  the  hands  of  an  inexperienced  or 
incompetent  person,  such  liability  does  not 
rest  upon  the  neglig^ice  of  the  servant  but  is 
permitting  his  child  to  use  a  dangerous  ma- 
chine." In  such  case  the  ground  of  the  ac^ 
tion  is  the  negligence  of  the  father,  and  not 
the  imputation  of  the  negligence  of  the  serv- 
ant to  the  master.  The  distinction  between 
the  two  is  well  set  out  in  29  Oyc.  1665.  This 
latter  was  not  the  case  here;  for  there  is  no 
evidence  that  the  father  intrusted  the  ma- 
chine  to  the  hands  of  his  son,  or  that  be  was 
inexperienced,  but  the  evidence  on  both  points 
is  to  the  contrary. 

[9]  (3)  Even  if  the  son  had  been  the  serv- 
ant of  his  father  in  driving  the  machine  the 
father  would  not  be  liable  for  his  negligence^ 
unless  his  son  was  at  the  time  acting  in  the 
scope  of  his  employment  and  in  regard  to 
his  master's  business.  26  Cyc.  1518;  20  A. 
&  E.  167;  2  Thompson,  Neg.  856,  885,  886; 
8.  &  R.  Neg.  62,  63;  Cooley  on  Torts,  533. 
The  authorities  applying  this  well-known 
principle  to  automobiles  are  already  numer- 
oua  In  Riley  v.  Roa<di,  1j68  Mich.  294,  134 
N.  W.  14,  37  L.  R.  A.  (N.  S.)  834,  the  court 
held:  **A  chauffeur  employed  by  defendant 
was  especially  instructed  by  him  not  to  take 
the  automobile  out  without  permission.  But, 
without  his  knowledge  or  consent  he  did 
take  the  machine  out  and  on  the  trip  col- 
lided with  the  plaintiff's  buggy.  Held,  this 
was  not  in  the  scope  of  the  chauffeur's  em- 
ployment and  the  owner  was  not  liable." 
Numerous  authorities  are  cited  to  this  ef- 
fect which  is  a  well-settled  principle  of  gen- 
eral law.  This  case  cited  and  distinguished 
Moon  y,  Mathews»  227  Pa.  488,  76  Atl.  219,. 
29  I#.  R.  A.  (N.  S.)  856,  136  Am.  St  Rep.  902, 
in  that  in  that  case,  the  automobile  having 
been  taken  out  by  the  chauffeur  in  obedience 
to  the  command  of  the  master's  family  for 
the  entertainment  of  the  friends  and  guests 
of  the  family,  he  was  not  acting  outside  the 
scope  of  his  employment  so  as  to  relieve  the 
master  from  liability  for  injury  by  the  neg- 
ligent handling  of  the  car. 

In  this  case  the  father  had  sold  out  hl» 
business  a  year  before  the  accident,  and  had 
no  chauffeur.  But  even  if  the  son  had  been 
a  regularly  employed  chauffeur,  in  Jones  v. 
Hoge,  47  Wash.  663,  92  Pac  433,  14  L.  B.  A. 
(N.  S.)  216»  125  Am.  St  Rep.  915,  it  was 
held  that,  **where  the  chauffeur,  without  au- 
thority, took  defendant's  automobile  from  the 
garage^  without  his  knowledge  or  ];>ermis8ioD» 
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and  wMle  using  It  on  a  personal  errand  of 
hia  own  ran  over  plaintiff,  the  accident  oc- 
curred while  the  chauffeur  Was  acting  beyond 
the  scope  of  hla  master's  business,  and  hence 
defendant  was  not  liable."  This  case'  also 
is  well  considered,  and  cites  very  numerous 
authorities  to  the  same  effect,  some  of  which 
are  cited  in  Huddy,  Automobiles,  06-08. 

In  Stewart  r.  Baru<di,  103  App.  Diy.  677, 
03  N.  Y.  Supp.  161,  the  court  said:  *'A  chauf- 
feur who,  in  Tiolation  of  the  Instructions  of 
his  employer,  takes  out  the  hitter's  automo- 
bile for  Ids  own  pleasure  is  not  in  so  doing 
acting  in  the  scope  of  his  employment,  and 
his  employer  is  not  responsible  to  a  stranger 
for  his  negligence."  But  this  is  so  well  set- 
tied  as  a  general  principle  of  the  law  that 
it  scarcely  needs  discussion  further  than  to 
say  that  repeated  authorities,  which  are  in- 
deed uniform,  hold  that  there  is  nothing  in 
tbe  nature  of  automobiles  which  excepts 
them  from  the  application  of  this  principle. 

In  Durham  y.  Strauss,  38  Pa.  Super.  Ct 
621,  which  was  the  case  of  a  collision  like 
the  present,  it  was  held  that,  the  chauffeur 
having  taken  the  machine  out,  contrary  to 
the  owner's  general  order  not  to  do  so  with- 
out his  consent,  the  owner  was  not  responsi- 
ble; the  court  saying:  **The  plaintiff  must 
not  only  show  that  the  person  in  charge  was 
defendant's  servant,  but  the  further  fact  that 
he  was  at  the  time  engaged  on  the  master's 
busines&  Bvidence  of  the  mere  ownership 
of  the  machine  is  insufficient"  To  the  same 
(effect  are  Sarver  v.  Mitchell,  36  Pa.  Super. 
Gt  60,  and  numerous  cases  there  cited,  and 
Danforth  v.  Fisher,  76  N.  H.  Ill,  71  Ati.  535, 
21  L.  B.  A.  (N.  S.)  03,  130  Am.  St  Bep.  670, 
which  held  that  the  owner  of  an  automobile 
was  **not  liable  for  injuries  caused  by  the 
negligence  of  his  servant  in  driving  his  ma- 
chine, not  in  the  scope  of  his  master's  em- 
ployment, but  for  purposes  of  his  own."  This 
case  cites  numerous  authorities. 

In  Mclntire  v.  Hartfelder,  0  Ga.  App.  327, 
71  S.  E.  402,  it  was  held  that  "the  owner  of 
an  automobile  is  not  usually  liable  for  the 
injuries  inflicted  by  one  who  at  the  time  is 
driving  it  without  his  consent,  contrary  to 
his  directions,  even  though  he  is  an  employ^ 
of  the  owner  and  had  authority  to  drive  it 
for  certain  purposes."  In  that  case  the 
chauffeur,  instead  of  leaving  the  machine 
at  the  garage  as  he  was  told  to  do,  used  it 
to  go  to  dinner,  and  inflicted  the  injury  while 
in  pursuit  of  that  object 

Indeed,  the  rule  is  thus  stated,  with  full 
citation  of  authorities,  in  Slater  v.  Thresher 
Co.,  07  Minn.  311,  107  N.  W.  136»  6  L.  B.  A. 
(N.  S.)  601:  "It  is  not  controlling  that  the 
master  intrust  the  servant  with  exclusive 
control  of  the  instrumentality  causing  the 
injury.  The  test  is.  Was  the  servant  acting 
in  the  scope  of  his  employment  at  the  time 
of  the  act  complained  of?'— citing  English 
and  American  authorities.  It  is  time  that 
the  "employer  is  liable  for  damages  caused 
by  his  employe's  negligence  while  driving  his 


automobile  in  the  scope  of  his  employment, 
though  the  negligent  act  was  not  necessary 
to  the  i)erformanoe  of  his  duties,  or  especial- 
ly authorized  by  or  known  to  the  employer, 
and  was  forbidden  by  him."  Winfrey  v. 
Lazarus,  148  Mo.  App.  388,  128  S.  W.  276. 
There  is  nothing  that  brings  this  case  within 
this  principle,  but  it  is  cited  that  there  may 
be  no  misconception  of  the  purport  of  this 
decision. 

In  Stowe  T.  Morris,  147  Ky.  386,  144  S.  W. 
62,  30  L.  B.  A.  (N.  S.)  224,  which  is  relied  on 
by  the  plaintiff,  the  defendant  had  bought 
an  automobile  for  the  comfort  and  pleasure 
of  his  family,  and  the  son  was  authorized 
to  use  it  at  any  time  for  that  purpose.  He 
took  it  out  for  the  purpose  of  giving  his  sis- 
ter and  himself  and  friends  a  pleasure  ride. 
In  that  case  it  was  held  that  the  son  was  not 
performing  an  independent  service  of  his 
own,  but  was  discharging  the  business  of  the 
defendant,  and  was  acting  as  the  servant  of 
his  father  in  the  scope  of  his  agency,  and 
hence  the  father  was  liable  for  the  son's  neg- 
ligence in  driving  it  That  case  resembles 
Moon  V.  Mathews,  above  dted,  In  which  the 
machine  was  taken  out  by  the  authority  of 
the  sister  of  the  owner;  she  being  a  member 
of  the  family.  In  both  those  cases  the  owner 
was  held  liable,  because  the  driver  was  act- 
ing within  the  scope  of  his  authority.  The 
facts  of  those  cases  in  no  wise  resemble  this. 

In  Power  v.  Engineering  Co.,  142  App.  Div. 
401,  126  N.  Y.  Supp.  830,  it  was  held  that 
where  an  automobile  owned  by  a  corpora- 
tion and  use^  in  its  business  was  at  the 
time  of  the  accident  driven  and  occupied 
by  officers  of  the  corporation  and  their 
friends  on  a  pleasure  trip,  unconnected  with 
the  business  of  the  corporation,  the  corpora- 
tion was  not  liable  for  damages  sustained  by 
the  negligence  of  the  driver. 

[10]  The  general  principle  that  **the  mas- 
ter is  not  responsible  for  the  tort  of  his  serv- 
ant when  done  without  his  authority  and 
not  for  the  purpose  of  executing  his  orders 
or  while  doing  the  work,  but  wholly  for  the 
servant's  own  purposes  and  in  pursuit  of  his 
private  or  personal  ends,"  has  been  repeat- 
edly held  in  our  own  court  and  has  very 
recentiy  been  restated  in  Bucken  v.  Bailroad, 
157  N.  C.  443,  73  S.  B.  137,  and  Dover  v. 
Manufacturing  Ck>.,  157  N.  G.  325,  72  S.  E. 
1067. 

The  court  below  erred  in  refusing  to  give 
prayers  for  instruction  in  accordance  with 
the  principles  of  law  above  laid  down.  In- 
deed, the  Judge  might  well  have  directed  a 
nonsuit  in  respect  to  Charles  F.  Nissen;  for 
the  evidence  is  undisputed  that  the  driver, 
at  the  time  of  the  injury  to  plaintiff's  car, 
was  not  engaged  in  any  business  for  the  own- 
er, but  was  about  his  own  business  or  pleas- 
ure, and  no  Jury  question  was  raised  on  that 
point 

As  to  the  appellant  Carl  Nissen,  there  is  no 
error.    As  to  d  F.  Nissen,  there  is  error. 
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CARPENTER,  BAGOOTT  &  CO.  t.  HANES. 

(Supreme  Court  of  North  Carolina.    April  28, 

1913.) 

1.  INJUNCTION  (§  83*)  —  Rbmbdt— Restrain- 
ing Action  in  Other  Stats. 

While  the  courts  of  a  state  where  both 
parties  to  a  suit  are  domiciled  may  restrain 
the  prosecution  of  suits  between* such  parties 
in  a  foreign  jurisdiction,  especially  where  a 
resident  creditor  is  seeking  to  evade  the  laws 
of  his  domicile^  yet  such  power  cannot  be  ex- 
ercised to  enjom  parties  who  are  not  domiciled 
in  the  jurisdiction  of  the  court  merely  on  the 
ground  that  the  plaintiff  has  come  into  court 
by  bringing  an  action  therein. 

[Ed.  Note.— 'For  other  cases,  see  Injunction, 
Cent  Dig.  if  70,  71;    Dec  Dig.  (  83.»] 

2.  Injunction  (8  28*)—Dkfbnses— Adequacy 
OF  Leoai*  Rehedt.  . 

Eren  though  both  parties  were  domiciled 
in  this  state,  an  injunction  would  not  lie  at 
the  suit  of  one  of  them  to  restrain  the  other 
party  from  bringing  an  action  in  this  state  on 
the  same  cause  of  action  as  another  action 
pending  between  the  same  parties  in  another 
state;  Revisal  1905,  §  474,  subd.  3,  making  it 
a  ^ound  of  demurrer  that  there  is  another 
action  pending  between  the  s^me  parties  for 
the  same  cause. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  §i  24-49,  54-61;   Dec  Dig.  f  26.*] 


8,  Abatement  and  Revival  (§  13*)  — 
Grounds  of  Demurrer—Pendino  Actions 
—Pendency  in  State. 

The  pending  cause  of  action  contemplated 
by  Bevisal  1905,  §  474,  8ubd.>  3,  making  it  a 
ground  of  demurrer  that  there  is  another  ac- 
tion pending  between  the  same  parties  for  the 
same  cause,  must  be  an  action  pending  in  this 
state  and  not  in  another  state. 

[Ed.  Note. — For  oiher  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §§  92>98,  100;  Dec 
Dig.  I  18.*] 

Appeal  from  Superior  Court,  Forsytb 
County;   O.  H.  Allen,  Judge. 

Suit  by  Carpenter,  Baggott  &  Co.  against 
William  M.  Hanes.  From  a  decree  for  de- 
fendant, plaintiffs  appeaL    Reversed. 

Joseph  E.  Johnson,  of  Warsaw,  for  appel- 
lants.   L.  M.  Swink,  of  Winston,  for  appellee. 

CLARK,  C.  J.  This  Is  an  appeal  from  a 
mandatory  injunction.  The  plaintiffs  insti- 
tuted an  action  In  New  York  against  the  de- 
fendant November  12,  1912,  and  obtained 
jurisdiction  by  attachment  and  garnishment 
On  November  18,  1912,  the  plaintiffs  institut- 
ed this  action  against  the  defendants  in  this 
state  for  the  same  cause  of  action,  being  for 
the  sum  of  $11,300  alleged  to  have  been  paid 
out  In  the  purchase  and  sale  of  5,000  bales  of 
cotton  at  the  request  of  the  d^endant  and 
$750  for  commissions  thereon,  less  $9,305 
that  has  been  paid,  leaving  balance  due  the 
plaintiffs  $2,745.  The  defendant  alleged  that 
the  transaction  was  a  gambling  transaction, 
being  a  dealing  in  "futures"  and  void  under 
Rev.  1689,  1690,  and  1691,  and  asked  for  a 
recovery  on  a  counterclaim  of  $3,000,  wliich 
the  defendant  had  put  up  as  "margin,**  and 
which  the  plalntUfo  had  appropriated  for 
their  own  nge.     And  also  further  counter- 


claim for  wrongfully  selling  the  cotton  pur- 
chased by  the  plaintiffs  for  the  defendant 
The  defendant  further  alleges  that  the  at- 
tachment In  the  New  York  proceedings  was 
wrongfully  sued  out  in  that  the  defendant 
had  no  property  or  effects  in  that  state,  and 
that  the  purpose  and  Intention  was  to  in- 
jure and  harass  the  defendant,  asking  dam- 
ages  herein  for  such  wrongful  act  The  de- 
fendant further  alleges  that  there  was  no 
personal  service  of  process  in  New  York  in 
the  suit  instituted  there,  and  that  that  action 
was  for  the  same  cause  of  action  upon  which 
this  suit  is  Instituted;  and,  both  parties  ber 
ing  duly  in  court  in  this  action  0;>laintiff8 
by  bringing  the  action  and  the  defendant 
by  personal  service),  the  defendant  asks  the 
court,  In  order  to  prevent  multiplicity  of 
suits  and  the  expense  attendant  thereon, 
that  a  restraining  order  issue  to  enjoin  and 
restrain  the  plaintiffs, .  their  attorneys  and 
agents,  from  the  further  prosecution  of  the 
said  cause  in  the  courts  of  New  York,  and 
from  any  interference  thereby  with  the  or^ 
ders  and  process  in  this  court,  in  so  far  as 
it  embraces  the  cause  of  action  set  out  in  the 
complaint  herein.  The  court  Issued  a  man- 
datory injunction  in  accordance  with  this 
prayer  and  directed  further  that  the  plaintiffs 
and  their  agents  and  attorneys  dismiss  the 
said  action  In  New  York. 

[1]  There  are  many  cases  that  hold  that 
the  courts  of  a  state  where  both  parties  are 
domiciled  may  restrain  the  prosecution  of 
suits  between  such  parties  in  a  foreign  Juris- 
diction. Oole  V.  Cunningham,  133  U.  S.  107, 
10  Sup.  Ct  269,  88  L.  Ed.  538;  Moran  v. 
Sturges,  154  U.  S.  256,  14  Sup.  Ct  1019,  88 
Ia  Ed.  981;  Cunningham  v.  Butler,  142  Mass. 
47,  6  N.  B.  782,  56  Am.  Rep.  657.  This  power 
has  been  most  frequently  exercised  in  those 
cases  where  a  resident  creditor  Is  seeking 
to  evade  the  laws  of  his  domicile,  and  the 
ability  to  exercise  it  rests  upon  having  the 
person  of  the  party  enjoined  within  roach  of 
the  process  of  court  But,  even  in  such  cas- 
es, the  power  should  be  exercised  sparingly 
and  only  to  suppress  manifest  injustice  and 
oppression,  and  not  from  any  arrogant  sense 
of  greater  ability  to  do  justice  to  either 
party  or  because  of  more  favorable  laws,  or 
of  convenience  of  the  parties.  Bigelow  v. 
Old  Dominion  Copper  Co.,  74  N.  J.  Eq.  457, 
71  AtL  158,  and  many  other  cases.  But  such 
power  cannot  be  exerted  to  enjoin  parties 
who  are  not  domiciled  in  the  jurisdiction  of 
the  court  merely  on  the  ground  that  the 
party  has  come  into  court  by  bringing  an  ac- 
tion herein.  iProbably  the  only  case  that 
has  asserted  the  power  of  the  court  to  re- 
strain a  nonresident  plaintiff  from  bringing 
an  action  in  another  jurisdiction  is  Plekett 
V.  Ferguson,  46  Ark.  177,  55  Am.  Rep.  545, 
which  was  afterwards  oyermled  by  two 
eases  tn  that  state.  Griffith  v.  Langsdale, 
53  Ark.  71,  13  8.  W.  788,  22  Aul  St  Rep.  182, 
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and  Greer  y.  Cook,  88  Ark.  03,  113  S.  W. 
1000,  16  Ann.  Oas.  071.  Among  tbe  many 
cases  holding  that  the  court  cannot  thus  en- 
join a  nonresident  Is  Western  Union  Tele- 
graph €o.  V.  Telegraph  Co.,  49  111.  90;  Bank 
V.  Railroad,  28  Vt  470;  Wicks  v.  Camthers, 
81  Tenn.  (13  Lea)  358;  American  School  Co. 
V.  Sander  Co.  (C.  C.)  106  Fed.  731;  Hawley 
T.  Bank,  134  111.  App.  96. 

In  Wlerse  v.  Thomas,  145  N.  C.  264,  59  S. 
B.  58,  15  li.  R.  A.  (N.  S.)  1008,  122  Am.  St. 
Rep.  446,  Hoke,  J.  says:  "The  correct  doc- 
trine was  held  to  be  that  the  courts  of  the 
resident  creditor  have  power.  In  proper  cases, 
to  Issne  an  injunction  not  in  restraint  of 
the  action  of  a  court  in  another  jurisdiction, 
but  operating  In  personam  on  the  creditor 
and  compelling  him  to  obey  the  laws  of  his 
own  commonwealth" — quoting  Judge  Story, 
Eq.  Jur.  I  899,  as  follows:  "When,  there- 
fore, both  parties  to  a  suit  in  a  foreign  coun- 
try are  resident  within  the  territorial  limits 
of  another  country,  the  courts  of  equity  in 
the  latter  may  act  in  personam  upon  these 
parties,  and  direct  them  by  Injunction  to  pro- 
ceed no  further  In  such  case."  He  also 
quotes  with  approval  from  Keyser  v.  Rice, 
47  Md.  203,  28  Am.  Rep.  448:  '*The  power  of 
the  state  to  compel  its  citizens  to  respect  and 
obey  its  laws,  even  beyond  its  own  territorial 
limits,  is  supported,  we  think,  by  the  great 
preponderance  of  precedent  and  authority. 
*  *  *  As  long  as  a  citizen  belongs  to  a 
state,  he  owes  it  his  obedience;  and,  as  be- 
tween states,  that  state  in  which  he  is  domi- 
ciled has  Jurisdiction  over  his  person  and  his 
personal  relations  to  other  citizens  of  the 
state."  It  will  thus  be  seen  that  the  Juris- 
diction to  issue  a  restraining  order  of  the 
nature  here  sought  depends  upon  the  party 
affected  being  a  resident  of  this  Jurisdiction. 
The  mere  f&ct  that  a  nonresident  plaintiff 
brings  an  action  here  does  not  place  his  per- 
son under  the  control  of  the  court  for  all 
purposes,  nor  for  any  purpose  other  than 
affecting  the  prosecution  of  this  action.  The 
court  may  prescribe  the  terms  upon  which 
he  may  be  allowed  to  prosecute  his  action 
here;  but  that  is  the  limit  of  its  authority. 
This  is  fully  discussed  and  so  held  in  Bank 
V.  Railroad,  28  Vt  470,  Wicks  v.  Camthers, 
81  Tenn.  (13  Lea)  353;  Western  Union  Tele- 
graph Co.  V.  TelegraiA  Co.,  49  111.  90,  and 
Hawley  v.  Bank,  134  IlL  App.  96,  already 
cited,  all  of  which  point  out  that  such  in- 
junction could  not  be  enforced,  if  granted, 
when  the  party  affected  does  not  reside  in 
the  Jurisdiction  and  has  no  property  therein. 

The  doctrine  to  be  derived  from  the  au- 
thorities is  thus  stated  in  Griffith  v.  Langs- 
dale,  63  Ark.  71,  13  S.  W.  733,  22  Am.  St 
ne^  182:  "When  the  debtor  and  creditor 
nte  domicUed  in  different  states  and  the 
creditor  proceeds  by  attachment  in  the  courts 
of  the  state  of  his  domicile  against  the  prop- 
erty of  his  debtor,  there  is  no  cause  for  in- 


terference by  injunction  on  the  part  of  the 
courts  of  the  debtor's  domicile,  even  thongii 
the  creditor  be  temporarily  found  within 
their  Jurisdiction.  This  is  necessarily  so, 
for  tbe  equitable  Jurisdiction  in  this  dags 
of  cases  arises  only  from  the  creditor's  effort 
to  evade  the  law  of  the  state  of  his  domicile.** 

[2,3]  If  the  parties  were  both  domiciled 
here,  such  an  Injunction  as  this  would  not 
lie,  but  the  remedy  is  by  a  demurrer  "that 
there  is  another  action  pending  between  tbe 
same  parties  for  the  same  cause**  (Rey.  474 
[3]);  and,  in  such  case  even,  it  must  appear 
that  the  other  action  is  pending  in  this  state. 
Ridley  v.  Railroad,  118  N.  CL  996,  24  S.  E 
730,  32  L.  R.  A.  708;  Sloan  v.  McDowell,  73 
N.  O.  29. 

The  mandatory  injunction  was  improTi- 
dently  granted. 

Reversed. 

(1S2  N.  C.  S) 

BROWN  V.  VIRGINIA-CAROLINA  CHEMI- 
CAL  CO. 

(Supreme  Court  of  North  Carolina.    April  23, 

1913.) 

L  Nuisance  (|  50*)— Damages— Measube. 

Where  defendant,  ^hich  had  ^re  or  ox 
years  before  established  its  factory  adjacent 
to  plaintiff's  land,  began  the  manufactare  of 
sulphuric  add,  the  fumes  of  which  greatlj  de 
predated  the  value  of  plaintiff's  property,  the 
benefit  to  plaintiff's  land  from  the  original  es- 
tablishment of  the  factory  cannot  be  set  off  in 
an  action  for  damages  for  the  permanent  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Noisuce, 
Cent.  Dig.  §§  118-127;    Dec.  Dig.  (  50.*] 

2.  Appeal  and  Erbob    (|  1004*)— Bevow- 

Harmless  Ebbob. 

In  an  action  for  damages  for  permaneDt 
injuries  caused  by  defendant's  manufacture  of 
sulphuric  add  near  plaintiff's  property,  tbe 
giving  of  an  instruction  allowing  deiendant  to 
set  off  benefits  to  the  property  arising  oat  of 
the  original  establishment  of  defendant's  fa^ 
tory  constitutes  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  4219,  4221-4224;  Dec 
Dig.  §  1064.*] 


3.  Nuisance  (S  50*)— Damaqes-Pebmaiost 

Nuisance. 

While,  in  the  ordinary  case  of  a  nuisance 
caused  by  the  establishment  of  a  noisome  in- 
dustry, benefits  caused  by  the  establlshmeot  or 
the  industry  in  that  location  cannot  be  (^^■ 
sidered  In  diminution  of  damages,  yet,  wbere 
the  action  is  one  for  damages  for  a  permanes: 
nuisance,  the  suit  amounts  to  the  partial  tak- 
ing of  another's  proper^,  and  such  benefits 
may  be  considered. 

[Ed.  Note,— For  other  cases,  see  Nuisance. 
Cent,  Dig.  §§  118-127;   Dec  Dig.  S  50.*] 

Appeal  from  Superior  Court,  Dnrhan 
Connty;   Whidbee,  Judge. 

Action  by  Bessie  K.  Brown  against  w 
Virginia-Carolina  Chemical  Company.  Froo 
a  judgment  assessing  damages  in  P^^^' 
favor,  sbe  appeals.    Reversed  and  T&oMBded 

There  was  evidence  on  part  of  pUiDtlff 
tending  to  show  •iJiat  she  was  ttie  oimer 
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in  fee  of  2^  acres  of  land  with  a  cottage 
house  upon  it,  situated  in  Durham  township, 
in  the  county  of  Durham,  near  the  property 
and  plant  of  the  defendant;  that  the  said 
property  was  on  the  macadam  road  leading 
east  from  East  Durham  in  the  city  of  Dur- 
ham, and  the  defendant's  plant  and  property 
was  on  the  opposite  side  of  said  road;  that 
the  plaintiff's  property  was  in  a  northerly 
direction  from  the  defendant's  plant;  that 
prior  to  and  at  the  time  defendant's  plant 
was  originally  constructed  her  residence  was 
near  said  plant,  and  that  the  plaintiff's  house 
was  built  prior  to  said  time,  and  that  it  was 
rented,  but  not  occupied  by  the  plaintiff  as  a 
residence;  that  her  said  lots  was  capable 
of  being  divided  into  building  lots,  and  was 
also  capable  of  being  used  for  agricultural 
purposes;  that  part  of  defendant's  plant  was 
erected  five  or  six  years  before  this  action 
was  tried;  that  little  more  than  a  year  be- 
fore the  time  the  defendant  built  its  acid 
plant  and  began  the  operation  of  the  same  in 
June,  1911;  that  there  was  no  complaint 
and  no  suit  against  the  defendant  prior  to 
the  time  of  the  erection  of  the  acid  plant 
or  chambers;  that  since  the  erection  of  the 
said  add  chambers  in  which  sulphuric  add 
is  made  the  gases  and  fumes  escaping  from 
the  plant  permeated  the  surrounding  atmos- 
phere, causing  people  to  cough  and  sneeze, 
irritating  eyes,  throat,  and  nose,  disagree- 
able in  odor  and  pungent  to  the  smell;  that 
the  effect  of  the  escaping  gases  was  to  kill 
vegetation,  trees,  corn,  millet,  snaps,  toma- 
toes, flowers,  grape  vines,  pine  trees,  willow, 
oaks,  and  other  trees,  and  the  dust  from  the 
phosphate  rock  covered  the  floors  of  the 
porches,  was  carried  into* the  houses,  settled 
on  food  and  drinking  water,  and  that  the 
people  living  near  it  had  to  keep  their  win- 
dows and  doors  closed  fadng  in  the  direc- 
.tion  of  defendant's  plant;  that  the  defend- 
ant's plant  was  operated  day  and  night,  and 
every  day  in  the  week,  and  these  odors  were 
discovered  300  and  400  yards  from  the  de- 
fendant's plant;  that  in  the  fall  of  1911  the 
plaintiff  was  contemplating  building  other 
residences  upon  her  property,  but  did  not 
do  so  on  account  of  the  add  plant  of  the  de- 
fendant," and  further  testimony  as  to  the 
amount  of  the  pecuniary  injury.  There  was 
evidence  of  defendant  in  denial  of  plaintiff's 
fight  to  recover  that  the  injury  done  to  plain- 
tiff's property  was  not  near  go  extensive  as 
claimed,  and  that,  on  the  whole,  the  value  of 
such  property  was  greatly  enhanced  by  the 
construction  and  operation  of  defendant's 
works.  The  parties  having  elected  to  treat 
the  case  as  an  action  for  permanent  damages. 
Issues  were  submitted  as  follows: 

''Ara  the  plaintiffs  the  owners  of  the  prop- 
erty described  in  the  complaint? 

**(2)  Have  the  plaintiCte'  property  been  In- 
jured by  the  wrongful  act  of  the  defendants, 
as  alleged  in  the  complaint? 

*'(3)  What  permanent  damages,  if  any, 
nave  the  plaintiffs  sustained?' 


In  his  charge  on  the  third  issue,  the  court, 
among  other  things,  instructed  the  Jury  as 
follows:  "In  considering  the  question  of  dam- 
ages, you  cannot  take  into  consideration  any 
increase  in  the  value  of  the  property  by  rea- 
son of  the  establishment  of  this  plant  and 
making  a  market  and  demand  for  labor,  and 
therefore  an  increased  demand  for  buildings 
or  an  increase  in  the  value  of  property.  In 
other  words,  the  plaintiff  will  not  be  per- 
mitted in  this  case  to  have  value  of  her  prop- 
erty increased  by  reason  of  the  location  of 
the  defendant's  plant  and  the  increased  de- 
mand for  houses  and  labor,  and  at  the  same 
time  charge  for  diminution  in  value  by  rea- 
son of  the  presence  of  gases  and  odors." 
There  was  verdict  for  plaintiff,  assessing 
permanent  damages  at  $300.  Plaintiff  ex- 
cepted to  the  charge  on  that  issue  and  ap- 
pealed. 

Manning,  Kitchin  &  Bverett  and  J.  W. 
Barbee,  all  of  Durham,  for  appellant  Bry- 
ant &  Brogden  and  Fuller  &  Reade,  all  of 
Durham,  for  appellee. 

HOKB,  J.  (after  stating  the  fticts  as 
above).  Plaintiff  excepted  to  the  charge  of 
the  court  on  the  issue  as  to  damages;  the 
objection  bdng  thht  it  fixes  an  Improper  val- 
uation of  plaintiff's  property  as  a  basis  for 
estimating  the  damages  suffered.  We  are 
of  opinon  that  the  position  is  well  taken. 

[1,  21  On  the  facts  in  evidence  it  appears 
that  the  plant  of  defendant  company  was 
erected  and  carried  on  for  five  or  six  years 
without  damage  done  or  threatened  to  plain- 
tiff's property,  and  that  the  injury  arose  by 
reason  of  an  enlargement  of  the  operations, 
including  the  construction  and  maintenance 
of  certain  chambers  or  tanks  for  the  man- 
ufacture of  sulphuric  add  about  one  year  be- 
fore action  commenced.  Tliis  Is  the  time  the 
wrong  was  committed,  and  plaintiff  is  dear- 
ly entitled  to  have  the  value  of  her  proper- 
ty considered  as  of  that  date,  whether  its 
value  was  owing  to  the  existence  of  the  plant 
or  otherwise.  It  was  not  open  to  defendant 
to  invoke  and  use  the  benefits  arising  by 
reason  of  a  former  and  rightful  operation  of 
its  plant  as  a  protection  for  the  subsequent 
wrong.  Kimel  v.  Kimel,  49  N.  G.  121;  Gile, 
Adm'r,  V.  Stevens,  79  Mass.  (13  Gray)  146; 
Talbot  V.  Whipple,  73  Bfass.  (7  Gray)  122. 
The  portion  of  his  honor's  charge  above  ex- 
cepted to  in  effect  withdrew  from  the  Jury 
as  a  basis  of  estimate  any  and  all  enhance- 
ment of  value  on  plaintiff's  property  by  rea- 
son of  the  existence  of  defendant's  plant 
either  before  or  after  the  injury  and  is  prej- 
udicial error,  entitling  plaintiff  to  a  new 
trial  of  the  issue. 

[3]  Taking,  then,  the  value  indicated  as  a 
proper  basis  and  in  reference  to  the  enlarge- 
ment of  the  plant,  induding  the  addition  of 
the  add  tanks,  etc.,  from  which  the  injury 
resulted,  when  an  action  is  brought  for  re- 
curring damages  by  reason  of  a  nuisance  in 
the  operation  of  a  manufacturing  plant,  cans- 
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ing  injury  to  an  adjoining  or  neighboring  pro- 
prietor, the  general  mle  is  that  incidental 
benefits  or  enhancement  of  value  by  reason 
of  such  plant  or  its  enlargement,  etc.,  may 
not  be  considered  in  diminution  of  damages 
(Francis  v.  Schoellkopf,  53  N.  Y.  162;  Duck- 
town  Sulphur  Oo.  y.  Barnes  et  aL  [Tenn.]  60 
S.  W.  593;  2  Wood  on  Nuisances  [3d  Ed.] 
I  877),  but  where,  as  In  this  case,  the  parties 
elect  to  treat  the  action  as  one  for  permanent 
damages,  the  suit  then  amounts  to  the  par- 
tial taking  of  another's  property,  and  it  be- 
comes in  effect  a  proceeding  to  condemn  on 
the  complainant's  land  an  easement  to  op- 
erate the  plant  for  all  time  in  the  specified 
way,  and  the  damages  are  awarded  very  much 
on  the  principles  which  obtain  in  proceed- 
ings of  that  character,  the  true  measure  be- 
ing the  difference  in  value  of  the  property 
with  and  without  the  existence  of  the  wrong, 
diminished  by  the  incidental  benefits  especial 
and  peculiar  to  the  property  by  reason  of 
the  plant  as  enlarged  and  conducted,  but  not 
by  any  benefits  which  are  common  to  proper- 
ty of  like  kind  and  similarly  situated  in  that 
immediate  neighborhood.  Railroad  v.  Piatt 
Land,  133  N.  C.  266,  45  S.  E.  589;  RaUroad 
v.  Esterlee,  76  Ky.  (13  Bush)  667-677;  Suth- 
erland on  Damages,  S  1056;  21  A.  &  E.  (2d 
Ed.)  title  "Nuisances,"  p.  730.  The  general 
position  \a  very  well  stated  in  the  last  ci- 
tation as  follows:  *'The  general  rule  is  that 
the  incidental  benefits  accruing  to  plaintiff 
cannot  be  set  off  against  the  damages  re- 
sulting from  the  nuisance,  as  the  plaintiff 
cannot  be  required  to  accept  indemnity  in 
any  manner  other  than  that  provided  by 
law,  but,  when  a  nuisance  operates  as  a  par- 
tial taking  of  the  plaintiff's  property,  any 
resulting  benefit  peculiar  to  him  may  be  con- 
sidered in  mitigation  of  damages."  For  the 
error  indicated,  plaintiff  is  entitled  to  a  new 
trial  on  the  issue  as  to  damages,  and  it  is  so 
ordered. 
New  trial. 


(162  N.  C.  41) 

MARTIN  V.  MARTIN  et  aL 

(Supreme  C^urt  of  North  Carolina.     April  23, 

1913.) 

1.  Bonds  (§  52»)— Obligee. 

Though  the  bond  of  M.  and  wife  to  sup- 
port J.  and  wife,  given  at  about  the  time  J. 
ind  wife,  in  consideration  of  support,  conveyed 
their  farm  to  M.^  their  son,  and  his  wife,  names 
QO  payee  or  obligee,  the  obligation  must  be  to 
those  named  who  are  to  be  benefited;  so  that 
they  can  sue  thereon. 

[Ed.  Note. — For  other  cases,  see  Bonds,  Cent. 
Dig.  i  56;  Dec  Dig.  §  62.»]' 

2.  Abatement  and  Revival  (i  53*)— Death 
OF  Plaintiff, 

The  action  for  amount  due  plaintiff  for 
support  under  defendant's  bond  does  not  abate 
9n  her  death,  but  her  administrator  can  recover 
the  amount  due  at  her  death. 

[Ed.  Note.^For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §f  251.  252;  Dec  Dig. 
§  53.*] 


3.  Appeal  and  Ebbob  (S  834*)  ^  Dkatb  of 
PLAiNTnnr— Substitution  of  Administba- 
tob. 

On  death  of  a  plaintiff  before  her  appeal 
was  docketed  in  the  Supreme  Court,  the  clerk 
of  the  trial  court  had  authority,  under  Revisal 
1905,  i  418,  to  make  l^e  administrator  a  pajrty, 
or  he  could  have  been  made  a  party  in  the  Su- 
preme Court,  under  rule  46  (66  S.  E.  x)  tfaerec^ 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1848,  1851-1^;  I>ec 
Dig.  §  334.*] 

Appeal  from  Superior  Court,  For^ytb  Coun- 
ty;  Allen,  Judge. 

Action  by  Martha  E.  Martin,  her  adminto- 
trator  being  on  her  death  made  plaintiff, 
against  J.  W.  Martin  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeaJa. 
Defendants  also  appeal,  complaining  of  the 
administrator  being  made  a  party.  Reversed 
on  plaintlfTs  appeal;  affirmed  on  defend- 
ants' appeal. 

This  is  an  action  to  recover  upon  a 
contract  for  support. 

The    plaintiff    alleges    in   her   complaint: 

**(1)  That  she  is  the  mother  of  the  defend- 
ant, J.  W.  Martin,  and  now  an  old  woman, 
about  90  years  old;  that  for  some  time  prior 
to  the  year  1907  she  and  her  husband  were 
the  owners  of  a  tract  of  land  in  Davidson 
county,  N.  OL,  containing  some  60  or  60 
acres,  and  she  and  her  husband,  being  old, 
conveyed  it  to  the  defendants  on  condition 
and  for  the  consideration  that  they  would 
support  the  said  plaintiff  and  her  husband, 
James  Martin,  as  long  as  they  should  live; 
that  the  husband  died  in  a  few  months  there- 
after,  leaving   the   plaintiff   him   surviving. 

"(2)  That  on  the  1st  day  of  January,  1907, 
the  defendants  entered  into  a  bond  with  the 
plaintiff,   in  words  and  figures  as  follows: 

"'Jan.  1.  1907. 

"  'North  OaroUna — ^Forsyth  County.  Know 
all  men  by  these  presents  that  we,  J.  William 
Martin  and  wife,  Eliza  Martin,  do  hereby 
bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, in  the  sum  of  ($1,000.00)  one 
thousand  dollars,  to  care  and  support  of 
James  Martin  and  Martha  E.  Martin,  at 
our  home  during  their  lives,  and  that  this 
shall  be  a  first  lien  on  the  farm  on  which  I 
now  reside,  containing  85  acres,  adjoining 
Mrs.  Reed,  J.  H.  WiUard  and  others. 

his 

***J.    William    X    Martin. 

mark 
her 
••  •Eliza    X    Martin, 
mark 
••'Witness   as   to   J.    W.   Martin:     B.   P. 
Heitman.* 

**That  the  private  examination  of  the  fe- 
male defendant  was  taken,  and  the  said  bond 
is  recorded  in  Book  86  of  Deeds,  p.  242,  In 
the  office  of  the  register  of  deeds  of  Forsyth 
county. 

'*(3)  That  the  plaintiff  resided  with  the  de- 
fendants for  about  two  years,  but  the  con- 
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duct  of  tbe  defendants  towaidB  the  plaintUf 
became  so  Intolerable  that  it  was  impossible 
for  her  to  live  at  the  house  of  the  defendants ; 
that,  among  other  things,  the  defendants  fail- 
ed to  provide  the  proper  food  and  clothing  and 
care  suitable  for  a  person  of  plaintiff's  age  and 
physical  condition;  neglected  plaintiff,  under- 
took to  control  and  supervise  her  conduct, 
forbade  her  to  visit  her  other  children,  and 
when  she  did  go  to  visit  another  defendants 
stated  that  they  would  not  permit  plaintiff 
to  return  to  the  home  of  the  defendants; 
on  account  of  which,  and  other  things,  the 
home  of  the  defendants  is  an  impossible 
place  in  which  plaintiff  may  reside. 

'*(4)  That  the  value  of  the  place  given  de- 
fendants was  about  $1,000,  and  they  have 
sold  said  place  and  received  the  benefits  aris- 
ing therefrom,  without  reasonably  complying 
with  their  agreement  of  support 

'*(5)  That  the  said  bond  is,  as  stated 
therein,  a  lien  for  $1,000.  on  the  home  place 
of  the  defendants,  located  In  Broadbay  town- 
ship, Forsyth  county,  N.  C,  adjoining  the 
lands  of  Mrs.  Beed,  J.  H.  Willard,  and 
others,  and  containing  85  acres,  more  or  less, 
and  more  particularly  described  as  follows: 

"First  tract:  Beginning  at  a  stone  on  the 
south  side  of  Bandolph  road  and  O.  Beed's 
corner,  running  thence  south  with  said  Beed's 
line  16.49  chains  to  a  stone,  C.  Beed's  corner; 
thence  east  with  said  line  14.62  chains  to  a 
stone,  Parnell's  corner;  thence  north  with 
said  Parneirs  line  25.32  chains  to  a  stone 
in  the  south  side  of  Bandolph  road;  thence 
southwardly  with  the  said  road  16.05  chains 
to  the  beginning;  contahiing  30  acres,  more 
or  less. 

"Second  tract:  Beginning  at  a  stone  in 
Parneirs  line,  and  runs  north  19.90  chains 
to  a  stone  in  Willard's  line;  thence  N.  86" 
W.  with  said  line  12.55  chains  to  a  stone  in 
said  line;  thence  south  5.15  chains  to  a 
stone;  thence  north  86  W.  956  chains  to 
a  stone  in  Glassock's  line;  thence  S.  %  W. 
25.25  chains  to  a  stone,  Beed's  corner; 
thence  N.  81*  R  1.70  chains  to  a  stone; 
thence  northeastwardly  with  public  road 
16.95  chains  to  the  beginning;  containing 
55  acres,  more  or  less. 

"(6)  That  for  about  the  past  16  months  plain- 
tiff on  account  of  the  conduct  of  the  defend- 
ants, and  their  failure  to  comply  reasonably 
with  the  terms  and  conditions  of  said  bond,  has 
been  forced  to  live  with  another  son,  and  is 
in  need  of,  and  as  she  is  informed,  advised, 
and  believes  entitled  to  receive,  from  the  de- 
fendants sufficient  monthly  funds  to  keep 
her  in  clothing,  pay  for  medicine  and  medical 
care  and  attention  and  nursing  while  sick, 
and  for  board,  all  of  which  plaintiff  alleges 
she  is  greatly  in  need  of,  and  has  been  for 
some  time,  which  plaintiff  alleges  should  be 
$25  a  month." 

The  defendants  demurred  as  follows: 
-'That  the  said   complaint  fails  to  state  a 
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cause  of  action  agahist  these  defendants,  or 
either  of  them.  In  that  the  bond  or  obliga- 
tion which  is  set  out  in  paragraph  2  of  said 
complaint  is  not  payable  to  the  said  plain- 
tiff or  to  the  said  James  Martin,  and  that 
they  are  advised  and  believe  that  the  failure 
of  said  bond  or  obligation  sued  on  to  be 
payable  to  atiy  person  does  not  give  the  said 
Martha  E.  Martin,  plaintiff,  as  aforesaid,  the 
right  to  bring  this  action  against  these  de- 
fendants." 

His  honor  sustained  the  demurrer  and  dis- 
missed the  action,  and  the  plaintiff  excepted 
and  appealed. 

Beckerdite  &  Beckerdite  and  J.  E).  Alexan- 
der, all  of  Winston-Salem,  for  plaintiff.  Lou- 
is  M.  Swink,  of  Winston-Salem,  H.  O.  Sapp, 
and  Benbow  &  Hall,  of  Winston-Salem,  for 
defendants. 

ALLBN,  J.  [1]  The  ruling  of  his  honor  is 
predicated  upon  the  idea  that  the  action  is 
wholly  upon  the  paper  writing  set  out  in 
the  second  paragraph  of  the  complaint,  and 
that  there  is  no  payee  or  obligee  named 
therein,  and  this  requires  an  examination 
and  construction  of  the  writing.  "The  ob- 
ject of  courts  in  the  construction  of  a  paper 
writing  is  to  find  out  what  the  parties  to  it 
intended,  and  whether  apt  language  has  been 
used  to  give  effect  to  the  Intention"  (Horn- 
thai  V.  Howcutt,  154  N.  C.  229,  70  S.  B.  171) ; 
and  "to  arrive  at  the  intent  of  the  parties  it 
is  proper  to  look  at  the  entire  -instrament, 
the  condition  of  the  parties,  and  the  pur- 
pose for  which  it  was  entered  into."  Bhyne 
V.  Bhyne,  151  N.  a  403,  66  S.  E.  340.  If  it 
is  susceptible  of  two  meanings,  one  of  which 
will  render  it  valid  and  the  other  invalid,  or 
if  one  is  reasonable  and  the  other  unreason- 
able, the  constnictlon  will  be  adopted  which 
will  give  life  and  force  to  the  writing.  The 
words  used  are  generally  construed  most 
strongly  against  the  party  using  them,  and  in 
cases  of  doubt  the  construction  adopted  by 
the  parties  will  have  weight  Clark,  Con.  p. 
402. 

Applying  these  principles  to  the  facts  al- 
leged, we  find  that  the  plaintiff  and  her  bus- 
band,  who  has  since  died,  two  old  people, 
conveyed  their  land  in  1907  to  the  defendant, 
their  son,  for  the  consideration  that  he  would 
support  them  during  their  lives,  and  that 
about  the  same  time  the  said  son  and  his 
wife  executed  the  paper  writing;  that  the 
writing  was  probated  and  registered,  and 
thereafter  the  plaintiff  resided  with  the  de- 
fendants ;  that  the  defendants  provided  sup- 
port for  a  time,  but  failed  to  do  so  for  six- 
teen months.  It  was  evidently  the  Intention 
of  the  defendants  to  make  the  promise  to  the 
plaintiff  and  her  husband,  the  parties  have 
recognized  it  as  a  subsisting  obligation,  and 
to  adopt  any  other  construction  would  con- 
vict the  defendant  of  practicing  a  fraud  on 
his  father  and  mother  by  obtaining  their 
land  upon  a  promise  of  support,  and  then 


1106 


77  SOUTHBASTBRN  REPORTER 


(N.C. 


et^adlng  performance  because  he  had  failed 
to  write  the  paper  correctly. 

The  principle  in  the  case  of  Leach  v.  Flem- 
ming,  85  N.  C.  449,  Is  dedslye  of  this.  The 
court  there  says:  "The  first  and  principal 
objection  directed  against  the  validity  of  the 
bond,  is  the  alleged  absence  of  the  name  of 
an  obligee.  The  obligation  assumed  by  the 
defendant  is  that  he  will  be  responsible  for 
the  amount  due  on  the  note,  identifying  it 
by  an  accurate  description  of  its  terms,  'if 
the  said  Hyams  and  Dale  (the  debtors)  fail 
to  pay  said  note  (amounting  to  $760)  at  ma- 
turity.* With  whom  does  he  covenant  when 
he  says,  'I  pledge  myself  to  be  responsible  for 
the  same?'  Of  course,  it  is  with  the  person 
to  whom  the  note  to  be  paid  is  payable."  In 
the  case  at  bar  the  defendant  binds  himself 
to  the  care  and  support  of  the  plaintiff  and 
her  husband,  and  his  obligation  must  be  to 
those  named  who  are  to  be  benefited. 

We  are  also  of  opinion  that  a  cause  of  ac- 
tion Is  stated  if  the  second  paragraph  be 
stricken  from  the  complaint,  as  without  it 
there  is  an  allegation  of  a  promise  to  sup- 
port, based  on  a  valuable  consideration,  and 
of  a  breach  of  the  promise. 

Reversed. 

Defendant's  AppeaL 

After  the  judgment  was  rendered  in  the 
superior  court  and  before  the  appeal  was 
docketed  in  this  court,  the  plaintiff  died,  and 
her  administrator  was  made  a  party  plain- 
tiff by  the  clerk,  and  this  was  approved  by 
the  judge,  and  defendant  excepted  and  ap- 
pealed. 

[2]  The  action  did  not  abate  by  the  death 
of  the  plaintiff,  and  her  administrator  will  be 
entitled  to  recover  such  amount  for  support 
as  was  due  at  her  death. 

[3]  The  clerk  had  authority  under  Rev.  § 
418,  to  make  the  administrator  a  party,  or 
he  could  have  been  made  a  party  in  this 
court  under  rule  46  of  the  Supreme  Oourt 
(66  S.  E.  X). 

Afiarmed. 

(162  N.  C.  87) 

WINSTON-SALEM  MASONIC  TEMPIJD 

CO.  V.  UNION  GUANO  CO. 

(Supreme  Court  of  North  Carolina.     April  23, 

1913.) 

1.  Landlobd  and  Tenant  (§  82»)— Constbtjo- 
TioN  OF  Renewal  Provision  —  Construc- 
tion Against  Landlord. 

Where  there  is  any  uncertainty  as  to  con- 
struction of  a  lease  in  regard  to  renewals,  the 
tenant  is  to  be  favored,  and  not  the  landlord, 
because  the  latter  having  the  power  of  stipulat- 
ing in  his  own  favor  has  neglected  to  do  so,  and 
also  upon  the  principle  that  every  man's  grant 
is  to  be  taken  most  strongly  agamst  himself. 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  262;  Dec.  Dig.  §  82.*] 

2.  Landlord  and  Tenant  (§  82*)— Construc- 
tion OF  Lease— Extension  or  Renewal— 
"Lease"— "Continue.  * ' 

Under  a  lease  for  six  months  from  April 
1,  1908,  to  October  1st,  providing  that  the  les- 


see might  have  the  privilege  of  "continuing  this 
lease  for  a  term  of  four  years"  on  the  same  con- 
ditions, the  lessee  toolc  and-  retained  possession 
until  April  1,  1912,  and  then  refused  to  pay 
rent,  contending  that  the  term  was  for  4  yean, 
and  not  for  4^  years,  and  consequently  had 
expired.  Held  that,  while  the  word  "lease" 
more  properly  describes  the  instrument,  yet  it 
might  be  used  to  describe  the  estate  or  interest 
conveyed  thereby  and  in  the  sense  of  any  tenure 
or  term  by  grant  or  permission,  and  that  the 
intention  of  the  parties  was  to  give  to  the  les- 
see the  option  of  a  lease  for  six  months  or  for 
four  years;  the  word  "continue"  importing  du- 
ration, and  meaning  that  the  six  months*  term 
should  be  extended  to  four  years,  without  creat- 
ing any  new  or  additional  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  262;  Dec  Dig.  §  82.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  1507,  1508 ;  vol.  8,  p.  7615 ;  voL  5, 
pp.  4043-4049;  vol.  8,  pp.  7702.  7703.] 

3.  Landlord  and  Tenant  (§  57*)— Construc- 
tion OF  Lease— In  General. 

In  construing  a  lease,  the  court  must 
search  for  the  intent,  and  be  governed  by  the 
language  of  the  instrument,  taking  words  in 
their  ordinary  sense,  unless  this  construction  ia 
forbidden  by  the  context,  and  should  not  con- 
strue it  according  to  the  strict  letter,  especially 
if  to  do  BO  would  defeat  the  manifest  intention 
as  gathered  froox  the  whole  instrument. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  98 ;  Dec  Dig.  §  37.*] 

Appeal  from  Superior  Court,  Forsyth 
County;  Cooke,  Judge. 

Action  by  the  Wlnston-Salem  Masonic  Tem- 
ple Company  against  the  Union  Guano  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    No  error. 

Watson,  Buxton  &  Watson,  of  Winston- 
Salem,  for  appellant  Louis  M.  Swinlc  and  J. 
B.  Alexander,  both  of  Winston-Salem,  for  ap- 
pellee. 

WALKER,  J.  This  is  an  action  for  the 
recovery  of  rent  The  parties  on  April  1, 
1908,  entered  into  an  agreement  by  wtdch 
plaintifiT  leased  to  the  defendant  the  first 
floor  of  its  building  for  ''office  purposes,'* 
with  this  provision:  "For  a  term  of  six 
months  from  the  first  day  of  April,  1908,  to 
the  first  day  of  October,  190a  It  is  further 
mutually  agreed  that  the  said  Union  Guano 
Company  may  have  the  privilege  of  contin- 
uing this  lease  for  a  term  of  four  years  on 
the  same  terms  and  conditions.  The  first  of 
said  monthly  installments  of  $95.83%  is  to 
become  payable  to  the  authorized  collector 
of  the  Winston-Salem  Masonic  Temple  Com- 
pany, of  Winston-Salem,  N.  C,  on  the  1st 
day  of  April,  1908,  and  on  the  1st  day  of 
each  month  thereafter^  during  the  continu- 
ance of  this  lease."  -Defendant  took  posses- 
sion of  the  rooms  designated  in  the  lease  and 
occupied  the  same,  not  only  for  the  six 
months  mentioned  in  the  lease,  but  until 
the  1st  day  of  April,  1912;  that  is,  for  four 
years  from  the  date  of  the  contract,  April  1, 
1908.  A  dispute  then  arose  between  the  par- 
ties as  to  the  length  of  the  term  demised,  de- 
fendant contending  that  It  was  for  4  years 
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In  all,  and  ended  April  1,  1912,  while  plain- 
tiff claimed  that  it  was  a  lease  for  a  term  of 
4^i  years  and  terminated  on  October  1, 1912. 
Defendant  refused  to  pay  $95.83,  the  rent 
for  the  month  of  April,  1912,  and  this  action 
was  brought  to  recover  the  same.  The  court 
ordered  a  nonsuit,  and  the  plaintiff  appealed. 

The  decision  of  the  case  turns  upon  the 
meaning  of  the  contract  The  defendant  con- 
tends that  the  lease  was  for  only  four  years, 
and  therefore  terminated  on  April  1,  1912. 
If  this  is  the  right  constructioii  of  the  lease, 
the  judgment  of  the  court  was  correct  We 
must  ascertain  what  was  the  intention  of 
the  parties.  What  did  they  mean  by  what 
they  have  said  in  this  paper? 

[11  If  there  la  any  real  ambiguity,  the 
doubt  must  be  settled  against  the  lessor,  for 
"it  Ib  a  general  rule,  in  construing  provisions 
of  a  lease  relating  to  renewals,  where  there 
is  any  uncertainty,  that  the  tenant  is  fa- 
vored, and  not  the  landlord,  because  the  lat- 
ter, having  the  power  of  stipulating  in  his 
own  favor,  has  neglected  to  do  iso,  and  also 
upon  the  principle  that  every  man's  grant  is 
to  be  taken  most  strongly  against  himself. 
Taylor's  Landlord  and  Tenant  (9th  Ed.)  § 
SI."  •  Kaufmann  v.  liggett,  209  Pa.  87,  58 
Atl.  129,  67  L.  It  A.  853,  103  Aul  St  Rep. 
988. 

[2,  3]  But  we  have  concluded  that,  upon  a 
fair  and  reasonable  construction  of  the  in- 
strument, its  meaning  is  in  accordance  with 
the  contention  of  the  defendant.  We  think 
the  language  of  the  parties  Justifies  the  in- 
ference that  they  intended  to  give  to  the 
lessee  either  one  of  two  options,  a  lease  for 
a  term  of  six  months  or  one  for  a  term  of 
four  years.  The  language  is  that  he  shall 
have  a  term  oT  six  months,  with  a  privilege 
or  option  of  "continuing  tMa  lease  for  a 
term  of  four  years."  The  words  italicized 
by  us  are  important  in  ascertaining  the 
meaning.  They  can  only  refer  to  the  lease; 
or,  more  properly  speaking,  the  term  already 
created.  The  words  "lease"  and  "term"  are 
often  treated  by  conveyances  as  convertible, 
and  the  use  of  the  word  "lease,"  as  descrip- 
tive of  the  estate  or  interest  conveyed  by 
the  Instrument,  is  recognized  by  the  author- 
ities. Taylor,  Land.  &  Ten.  f  16;  Harding  v. 
Seeley,  148  Pa.  20,  23  Atl.  Ilia  One  of  the 
definitions  of  the  word  "lease"  is:  "Any 
tenure  by  grant  or  permission;  the  term  of 
duration  of  such  tenure ;  any  period  of  time 
allotted  for  possession."  The  indenture  or 
writing  is  the  evidence  of  the  lease,  although 
the  term  "lease"  Is  sometimes  used  to  des- 
ignate the  writing  or  instrument  Itself. 
Mattlage  v.  McOuire,  59  Misc.  Rep.  28,  111 
N.  Y.  Supp.  1083.  More  properly  it  should 
describe  the  conveyance  by  which  the  tenure 
or  term  Is  created  (Black's  Diet  [1st  Ed.l  p. 
697),  but  Webster  defines  it  as  applying  in- 
differently to  the  demise  or  letting  of  lands 
for  life;  for  a  term  of  years  or  at  will;  to 
the  contract  for  such  letting;  to  the  tenure 


itself  or  the  term  during  which  it  holds  good 
— ^the  allotted  term.  So  that  we  cannot  con- 
fine ourselves  to  the  strict  technical  defini- 
tion of  the  terms  used  in  the  contract  with- 
out perhaps  doing  violence  to  the  intention. 
We  must  search  for  the  purpose  in  the  in- 
strument and  be  governed  by  its  language, 
it  is  true,  but  it  should  not  be  subjected  to 
any  strained  or  narrow  construction,  for  he 
who  stops  at  the  letter  "goes  but  skin-deep 
into  the  meaning."  Broom,  L.  M.  657;  Horn- 
thai  V.  Howcott,  154  N.  C.  228,  70  S.  E.  171 ; 
Rhyne  v.  Rhyne,  151  N.  C.  403,  66  S.  E.  348; 
Martin  v.  Martin,  77  S.  B.  1104,  at  this  term. 
The  words  should  be  taken  in  their  ordi- 
nary sense,  unless  this  construction  Is  for- 
bidden by  *the  context,  nor  should  a  lease, 
more  than  any  other  contract,  be  interpreted 
according  to  the  strict  letter,  especially  if 
it  will  defeat  the  manifest  intention,  as  gath- 
ered from  the  whole  instrument  24  Cyc. 
915.  If  we  accept  this  view  of  the  matter, 
the  words  "this  lease"  refer  to  the  estate  or 
term  created  by  the  contract,  not  necessarily 
to  the  six  months  term,  but  to  the  entire 
term,  the  extreme  continuance  or  length  of 
which  should  be  four  years.  The  word  "con- 
tinue" imports  duration,  and,  as  used  in  the 
contract,  it  meant  that  the  six  months  term 
should  be  extended  in  duration  from  its  be- 
ginning for  a  term  of  four  years,  and  no 
new  or  additional  term  was  created.  In  oth- 
er words,  the  term  of  six  months  was  enlarg- 
.ed  into  one  of  four  years.  This  construction 
we  believe  to  be  more  in  harmony  with  the 
authorities  than  the  other.  Delashman  v. 
Berry,  20  Mich.  292,  20  Am.  Rep.  392,  is  a 
leading  case,  in  which  there  was  a  lease  of 
premises,  "for  the  term  of  one  year,  with 
the  privilege  of  having  the  same  for  three 
years  for  the  same  rent,  at  the  option  of  the 
lessee,"  and  it  was  held  to  create  only  one 
term  of  one  year  or  three  years,  as  the 
lessee  might  elect.  The  lease  in  Gensler  v. 
Nicholas,  151  Mich.  529,  115  N.  W.  458,  14 
Ann.  Cas.  452,  was  "for  the  term  of  three 
years,  with  privilege  of  five  years,  for  the 
sum  of  $25  annually,"  which  was  held  to 
grant  one  term  of  three  or  five  years,  and 
not  a  term  of  three  years  with  the  privilege 
of  five  additional  years.  Kimball  v.  Gross, 
136  Mass.  300,  is  more  like  our  case  in  the 
words  employed  to  fix  the  duration  of  the 
term.  The  lease  was  "for  the  term  of  one 
year  for  seventy-five  dollars,  with  the  priv- 
ilege of  continuing  five  years  at  one  hundred 
dollars  per  year,"  which  was  construed  to  be 
a  lease  for  a  single  and  continuous  term  of 
one  or  five  years  at  the  lessee's  option,  the 
extended  term  provided  for  as  a  substitute 
for  the  original  one,  if  the  lessee  exercised 
the  right  of  choice,  being  called  the  optional 
term,  the  original  term  being  fixed  at  all 
events.  Those  contracts  were  held  to  be  for 
a  definite  term  of  so  many  months  or  years, 
with  an  option  for  a  longer  or  extended 
term,  and  the  continuance  of  the  same  state 
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of.  things  or'  fhe  same  relation.  The  court 
said  In  Kimball  ▼.  Cross,  supra,  that  the 
ivords  were  apt  "to  create  a  then  present 
flemlse  (of  the  longer  term),  when,  at  the  end 
of  the  first  year,  the  occupation  continued,'* 
and  the  election  was  made  by  the  lessee. 
See,  also,  Montgomery  y.  Board  of  CJommis- 
sioners,  76  Ind.  362,  40  Am.  Rep.  250;  Qulnn 
V.  Vallquette,  80  Vt  434,  68  AtL  515,  14  U 
IL  A.  (N.  S.)  062.  Having  held  that  the  orig- 
inal term  of  six  months  was  merely  prolong- 
ed or  lengthened  out  to  one  of  four  years 
by  the  terms  of  the  option  clause,  it  follows 
that  the  ruling  of  the  court  was  correct,  for 
at  common  law,  if  a  tenant  holds  over  by 
consent  given,  either  expressly  or  construc- 
tively, after  the  determination  of  a  lease  for 
years,  it  is  held  to  be  evidence  of  a  new  con- 
tract without  any  definite  period,  and  is  con- 
strued to  be  a  tenancy  from  year  to  year 
(Montgomery  v.  Board  of  Commissioners,  su- 
pra) ;  but  when  the  lease  provides  merely  for 
an  extension  of  the  term,  at  the  option  of 
the  lessee,  nothing  need  be  affirmatively  done 
by  the  lessor,  as  the  continued  occupancy  of 
the  premises  by  the  lessee  and  the  payment 
of  rent  constitute  sufficient  evidence  of  his 
election  to  extend  the  term.  Qulnn  v.  Vall- 
quette and  other  cases,  supra.  While  de- 
fendant, by  his  conduct,  elected  to  take  the 
longer  term,  he  has  paid  the  rent  to  the  end 
of  the  time  for  which  it  lasted,  and  there- 
fore is  not  liable  to  the  plaintiff  for  the 
installment  of  rent  which  he  now  alleges  to 
be  due. 

We  may  well  repeat  what  we  have  said 
that,  if  the  construction  we  have  placed 
upon  this  lease  is  not  perfectly  clear  or  free 
from  uncertainty,  the  doubt  as  to  its  mean- 
ing is  equally  fatal  to  the  plaintlfrs  conten- 
tion. It  wpuld  have  been  easy  for  him  to 
free  it  from  ambiguity  by  the  mere  insertion 
of  one  word.  He  should  not  have  left  it  un- 
certain whether  the  optional  term  was  to  be 
for  four  years  from  the  end  of  the  six 
months  qr  from  the  beginning.  Murrell  v. 
Lion,  30  La.  Ann.  255;  Broom's  Legal  Max- 
ims (6th  Am.  Ed.)  star  p.  571;  Dunn  v.  Spur- 
rier, 3  B.  &  P.  399,'  24  Cyc  1337.  In  no 
view,  therefore,  was  there  any  error  in  the 
judgment 

No  error. 


(94  8.  C.  866) 

SAMMONS  et  al.  v.  AMERICAN  HOME 
FIRE  INS.  CO.  et  aL 

(Supreme  Court  of  South  Carolina.    April  22, 

1913.) 

1.  INSUBANOB    (I  115*)— iNSTntABLB  IlTTERBST 

— Btjildino  Contbactobs. 

One  who  contracts  to  furnish  the  materials 
and  erect  a  building  has  an  insurable  interest 
in  the  building,  irrespective  of  payments  made 
to  him  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  13^157,  177;   Dec.  Dig.  S  115.»j 


2.  Insubancb  (i  503*)— Fibs  Insubance  — 
AifoUNT  Recovebablb^Action  bt. Build- 
ing   CONTEAOTOB. 

Wliere  p  contractor  agreed  to  build  a 
building  which  was  partially  in  existence  when 
his  contract  was  made,  upon  its  destruction  by 
fire  during  construction,  and  while  he  held  a 
policy  upon  the  building,  he  is  entitled  to  re- 
cover only  the  value  of  the  building  at  the 
time  of  the  fire,  less  its  value  when  he  com- 
menced work  thereon. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1280,  1281;   Dec.  Dig.  §  503.*] 

3.  Insubance  (8  d46*)— Fire  Insubance— 
Insubable  Intebest— Owneb  and  Build- 
ing CONTBACTOB. 

It  is  incumbent  upon  the  owner  of  a  bnild- 
ing  and  a  building  contractor  to  prove  their 
respective  insurable  interests  in  order  to  re- 
cover against  the  insurance  company  upon  the 
destruction  of  the  building  during  construction. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SI  1555,  1645-1668;  Dec.  Dig.  ( 
646.*] 

4.  Appeai,  AND  Ebbob  (I  172*)— Pbesenta- 
TioN  Below. 

Grounds  for  sustaining  the  judgment  which 
were  not  relied  upon  by  respondent  in  the  cir^ 
cult  court,  cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  1070-1078;  Dec.  Dig.  f 
172.*] 

Watts  and  Woods,  JJ.,  dissenting. 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Greenville  County;  R.  W.  Menuninger, 
Judge. 

"To  be  officially  reportea." 

Action  by  J.  A.  Sammons  and  J.  P.  Bishop, 
copartners,  against  the  American  Home  Fire 
Insurance  Company  aifd  another.  From  a 
Judgment  for  defendants,  plaiutlfTs  appeal. 
Reversed  and  remanded  for  new  trial. 

Jw  J.  McSwaln,  of  Greenville,  for  appel- 
lants. B.  A.  Morgan,  of  Greenville,  for  re- 
spondents. 

GABY,  J.  This  is  an  action  on  a  policy 
of  insurance  for  the  sum  of  $450  alleged  to 
be  due  the  plaintiffs  on  account  of  the  de- 
struction of  a  building  by  fire,  which  they 
had  contracted  to  erect  for  the  defendant  G. 
W.  Williams  on  his  land. 

The  complaint  alleges:  *That,  at  the  time 
hereinafter  mentioned,  the  plaintiffs  were 
building  contractors,  engaged  in  the  construc- 
tion of  a  certain  one-story  frame,  shingle- 
roofed  building,  to  be  used  as  a  dwelling,  lo- 
cated in  the  city  of  Greenville,  S.  C.  That, 
in  and  by  its  certain  policy  of  insurance,  the 
defendant  the  American  Home  Fire  Insur- 
ance Company  did  insure  the  plaintiffs 
against  loss  or  damage,  their  Interest  as 
builders*  risk  on  said  building,  and  the  said 
defendant,  In  and  by  said  policy  of  Insor- 
ance,  did  promise  and  agree  to  make  good 
unto  said  plaintiffs  all  such  loss  or  damage, 
not  exceeding  in  amount  the  sum  aforesaid, 
as  should  happen  by  fire  to  the  property,  as 
therein  or  herein  spedfled,  during  the  term 
of  two  months.  That,  while  said  contract 
of  insurance  was  in  full  force  and  effect. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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tbe  said  building  was  wholly  destroyed  by 
fire.  That  the  true  and  actual  loss  sustain- 
ed by  the  plaintiff,  on  the  building  so  insured 
at  the  time  of  the  destruction  thereof,  was 
the  sum  of  $450." 

The  answer  of  the  defendant  G.  W.  Wil- 
liams contains  the  following  allegations: 
'/That  he  entered  into  a  contract  with  the 
plaintiff  J.  A.  Sammons  whereby  the  said 
Sammons  was  to  furnish  all  material  and 
labor  and  for  the  sum  of  $700  to  fully  erect 
and  complete  a  certain  building  on  Frank 
street  in  the  dty  of  Greenville,  S.  C,  belong- 
ing to  this  defendant;  said  building  being 
partially  erected,  and  the  contract  with  the 
said  Sammons  had,  in  reference  to  his  tak- 
ing the  partially  erected  building,  as  it  stood 
and  building  the  same.  That  the  building  as 
it  stood  was  of  the  value  of  several  hundred 
dollars,  and  the  said  Sammons,  under  and  by 
virtue  of  said  contract,  began  work  thereon 
as  if  to  complete  the  said  building.  That 
said  building  was  not  completed,  and  this 
defendant  is  informed  and  believes  that  it 
would  have  required  the  expenditure  of  some- 
thing like  $150  or  $2o0  to  complete  the  same: 
That  from  time  to  time  this  defendant  paid 
the  plaintiff  in  material  and  money  on  said 
contract  and  building  the  sum  of  $596.74." 

Paragraph  5  of  the  answer  alleges  that 
the  defendant  G.  W.  Williams  took  out  a  pol- 
icy of  insurance  on  said  building  while  it 
was  being  erected.  And  paragraph  6  alleges 
that  he  is  Informed  and  believes  that  the 
plaintiffs  have  abandoned  their  contract  and 
do  not  intend  to  complete  said  building. 

G.  W.  Williams  was  made  a  party  defend- 
ant on  motion  of  the  Insurance  company. 
In  granting  said  motion,  his  honor,  Judge 
Gage,  said:  **This  matter  came  before  me, 
on  motion  of  the  defendant,  for  an  order  re- 
quiring the  plaintiffs  to  Join  G.  W.  Williams 
as  a  party  defendant,  and  requiring  him  and 
the  plaintiffs  to  interplead  as  between  them- 
selves, concerning  their  respective  rights,  to 
the  insurance  on  the  building,  described  in 
the  complaint,  and  permitting  this  defendant 
to  pay  the  full  amount  of  the  total  liability, 
to  wit,  $901.77,  into  the  court,  and  be  dis- 
charged from  all  liability  to  either  the  plain- 
tiffs or  the  said  G.  W.  Williams." 

The  plaintiff  J.  A  Sammons  testified  as 
follows:  *'Q.  How  was  the  house  to  be,  as 
compared  with  the  house  that  was  burned? 
How  was  it  to  be  under  your  contract?  A. 
To  be  as  it  was  before.  Q.  In  every  part? 
A.  Yes,  sir;  to  replace  the  house  as  it  was 
before.  Q.  What  was  there  already  on  the 
grounds?  A  Well,  there  was  the  frame  of 
it;  a  good  deal  of  it  was  there;  some  of  the 
framing  was  there.  I  was  to  use  that  into 
It,  Just  as  it  was.  Q.  What  is  your  opinion 
was  the  value  of  the  material  that  was  left 
there  after  first  fire?  A  WeU,  I  couldn't 
say  exactly.  I  wouldn't  be  willing  to  pay 
more  than  ^50  or  $60  for  it,  at  the  outside. 
Q.  What  was  he  to  pay  you  for  replacing 
the  house,  Just  like  the  other  one  was?    How 


much  money,  if  any,  was  he  to  pay  you  for 
the  work?  A  He  was  to  pay  me  $700  to  re- 
place the  house  with  the  stuff  that  was  there. 
Q.  He  was  to  put  in  what  was  there  on  the 
ground  in  the  way  of  remains  of  the  burned 
house?  A  Yes,  sir.  Q.  As  the  work  pro- 
gressed, did  Mr.  Williams  Instruct  you  to 
make  any  change  in  the  plans?  A  Yes,  sir. 
*  *  *  Q.  Was  the  house  finished  when  it 
was  burned  the  second  time?  A  Not  quite; 
didn't  lack  but  a  little.  Q.  How  many  days 
would  you  say  it  would  take  to  finish  It  up? 
A.  They  would  have  finished  it  In  about  a 
day  or  a  day  and  a  half.  There  was  not  but 
A  little  bit  to  do.  Q.  Tell  us  whether  or  not 
it  would  have  been  necessary  to  buy  any 
more  material  for  the  house.  A.  No,  sir;  I 
don't  think  so;  there  was  plenty  there.  Q. 
Wliat  became  of  that  material  that  was  on 
hand?  A  It  went  all  together;  it  was  in 
the  house.  Q.  Burned?  A.  Yes,  sir;  it  was 
all  in  the  house."  The  testimony  tended  to 
show  that  the  whole  amount  for  material 
and  labor  expended  by  the  plaintiffs  in  the 
construction  of  said  building,  up  to  the  time 
it  was  destroyed  by  fire,  was  $999.53,  of 
which  the  defendant  Williams  had  paid  $605.- 
55,  leaving  a  balance  of  $393.98. 

The  record  shows  that  the  following  are 
the  grounds  upon  which  his  honor,  the  pre- 
siding Judge,  directed  the  Jury  .to  find  a  ver- 
dict in  favor  of  the  defendant  G.  W.  Wil- 
liams: "CJourt:  There  is  no  view  of  the  case 
under  which  the  plaintiffs  can  recover.  They 
have  been  paid  more  than  they  insured  for. 
You  might  Just  write  a  verdict  on  the  back 
of  the  complaint,  saying  we  find  for  the  de- 
fendant G.  W.  Williams  the  total  amount 
of  insurance.  Mr.  McSwain:  Would  your 
honor  pardon  me  one  moment  that  I  may 
call  this  to  your  honor's  consideration :  *That 
a  party  is  not  compelled  to  Insure,  for  the 
sum  total  of  his  interest  in  any  property, 
which  is  a  subject  of  insurance.'  Court:  I 
understand  that  But  these  parties  insured 
for  $450,  the  property  was  lost  They  have 
been  paid  on  their  contract  more  than  $450 
by  the  defendant  Williams;  been  paid  $500 
and  some  odd  dollars  absolutely.  Conse- 
quently there  is  absolutely  nothing  they  can 
claim.  Mr.  McSwain:  May  I  also  call  this  to 
your  honor's  attention:  *That  there  is  no  evi- 
dence that  the  Insurable  Interest  of  G.  W. 
Williams  is  worth  $901'?  Court:  That  is  set- 
tled by  a  previous  order  here  in  court  by  a 
settlement  between  the  parties."  The  plain- 
tiffs appealed  upon  exceptions  which  assign 
error  in  said  ruling. 

[1]  This  question  has  so  lately  undergone 
Judicial  investigation  by  this  court  that  we 
only  deem  it  necessary  to  refer  to  the  case 
of  Ulmer  y.  Insurance  Co.,  61  S.  C  459,  39 
8.  Bb  712,  In  which  it  was  held  that  a  per- 
son who  has  contracted  to  erect  a  building 
and  furnish  the  necessary  materials  has  an 
insurable  interest  to  the  value  of  the  build- 
ing, irrespective  of  payments  made  to  him 
on  his  contract,  by  the  owner  of  the  house. 
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[2]  When,  howeTer,  as  In  this  case,  the 
contractor  agrees  to  complete  a  building, 
partially  In  existence  at  the  time  of  the  con- 
tract, and  it  is  destroyed  by  fire  during  the 
progress  of  construction,  then  he  is  entitled 
to  recover  the  yalue  of  the  building  at  the 
time  of  the  fire,  less  the  value  thereof  before 
he  commenced  the  work  of  construction. 
The  reason  why  the  value  of  the  building  in 
its  incomplete  state,  at  the  time  of  the  con- 
tract, should  be  deducted  is  because  the  work 
of  its  construction  was  not  done  by  the  sec- 
ond contractor,  nor  were  the  materials  there- 
in furnished  him.  Those  were  items  of  ex- 
pense that  had  been  previously  incurred  by 
the  owner. 

The  case  of  Foley  v.  Insurance  Co.,  132  N. 
Y.  131,  46  N.  E.  318,  reported  in  43  L.  R.  A. 
664,  and  cited  with  approval  in  Ulmer  v. 
Insurance  Co.,  61  S.  G.  459,  39  S.  EL  712, 
shows  that  the  owner  of  the  building  has  an 
insurable  interest  in  the  building  during  the 
progress  of  completion,  and  that,  in  case  of 
loss  by  fire,  he  is  entitled  to  recover  the  val- 
ue of  the  building  at  that  time,  unless  there 
are  provisions  in  the  policy  of  Insurance 
showing  that  his  insurable  Interest  is  other- 
wise. 

[3]  Much  of  the  confusion  In  ttiis  case  has 
arisen  from  the  ruling  of  his  honor,  the  pre- 
siding judge,  that  the  order  of  Ills  honor. 
Judge  Gage,  determined  that  the  Insurable 
Interest  of  G.  W.  Williams  was  $901.77,  the 
amount  which  was  paid  into  court  by  tbe 
insurance  company.  That  sum  represents 
the  Insurable  interest  not  only  of  Williams 
but  likewise  of  the  plaintiffs.  If  this  sum  is 
not  sufficient  to  satisfy  the  insurable  interest 
of  both,  then  it  must  be  prorated  between 
them;  and  it  is  Incumbent  on  both  parties 
to  prove  their  respective  insurable  Interests. 

[4]  The  respondent  gave,  notice  that  he 
would  rely  upon  certain  additional  grounds 
for  sustaining  the  judgment  These  grounds, 
however,  cannot  be  considered,  as  he  did  not 
rely  upon  them  in  the  circuit  court 

Judgment  reversed,  and  the  case  remanded 
to  the  circuit  court  for  a  new  trial. 

HYDRIOK    and    FRASER,    JJ.,     concur. 

WATTS,  J.  (dissenting).  I  do  not  concur 
in  the  opinion  of  the  Chief  Justice  herein. 

Tbe  evidence  shows  that  the  defendant 
G.  W.  Williams  owned  a  house  and  lot  in 
the  city  of  Greenville.  The  house  having 
been  partially  destroyed  by  fire,  the  defend- 
ant Williams  entered  into  a  contract  with 
the  plaintiff  Sammons  wherein  it  was  agreed 
that  Sammons  should  rebuild  the  house,  fur- 
nishing all  of  the  material  necessary  for  this 
purpose  after  using  such  framing  and  other 
lumber  as  was  not  destroyed  by  the  fire,  and 
the  defendant  was  to  pay  for  the  job,  when 
complete,  the  sum  of  $700.  After  making 
the  contract  and  before  entering  upon  the 
work  of  reconstructing  the  house,  Sammons 


formed  a  partnership  with  the  plaintiff 
Bishop,  and  they  began  work  on  the  build- 
ing under  the  contract  formerly  made  with 
Sammons.  In  order  to  secure  themselves 
against  loss  in  case  the  partially  constructed 
house  should  be  destroyed,  Sammons  and 
Bishop  took  out  a  policy  of  Insurance  on  the 
building  for  $450  with  the  American  Home 
Fire  Insurance  Company.  While  tbe  boose 
was  being  built,  Sammons  and  Bishop  were 
compelled  to  delay  the  work  for  the  lack 
of  sufficient  funds  with  which  to  carry  it  on, 
and  the  defendant  advanced  to  them,  in  cash 
and  material,  about  $600  and  procured  a 
policy  of  $1,000  with  the  same  company  fai 
which  the  plaintiffs  had  their  interest  in- 
sured. While  both  policies  were  In  force, 
and  before  the  house  was  completed,  it  was 
totally  destroyed  by  fire.  The  builders 
brougbt  suit  on  their  policy  for  the  full 
amount  of  it,  $450.  The  Insurance  Company 
procured  an  order  from  court  allowing  them 
to  pay  into  court  the  full  amount  of  its  lia- 
bility under  the  two  policies  issued  by  it, 
and,  by  consent  of  all  parties,  the  contrac- 
tors and  Williams  agreed  to  litigate  their 
rights  between  themselves.  The  case  came 
on  for  trial  before  Judge  Memminger  and  a 
jury.  When  all  the  evidence  was  in.  Judge 
Memminger  Instructed  the  jury  to  find  for 
the  defendant  Williams,  and  tbe  plaintiffs 
appealed  from  this  ruling.  I  think  that  his 
honor  was  correct  and  that  the  exceptions 
should  be  overruled. 

It  is  not  disputed,  nor  is  there  any  ques- 
tion, that  each  of  tbe  parties  had  an  insur- 
able interest  in  the  house.  The  bouse  be- 
longed to  Williams,  and,  by  the  terms  of  the 
contract,  the  contractors  were  to  turn  it  over 
to  him  when  completed,  and  he  was  to  pay 
them  $700.  While  the  house  was  in  the  pro- 
cess of  construction,  Williams  advanced  to 
Sammons  and  Bishop  about  $600  on  the  con- 
tract price.  In  order  to  fulfill  their  obliga- 
tion, the  plaintiffs  necessarily  had  to  spend 
some  of  their  own  money,  and,  if  the  house 
should  be  burned  before  they  completed 
their  contract  without  insurance,  they  would 
lose  the  amount  expended  by  them.  It  is  for 
the  purpose  of  securing  the  contractor 
against  such  loss  and  to  enable  him,  without 
material  injury  to  himself,  to  start  over 
again  and  carry  out  the  obligation  of  his 
contract  that  the  law  allows  him  to  insure. 
The  evidence  In  this  case  shows  that  the 
plaintiffs  have  been  paid  for  the  work  done 
and  material  furnished  up  to  the  time  of  the 
destruction  of  the  building,  and  have  re- 
fused to  perform  their  obligation  under  the 
contract  Williams  has  paid  out  $600  and 
has  a  burned  and  destroyed  house  to  repre- 
sent this  outlay  of  money.  To  allow  the  con- 
tractors to  recover  anything  more  would  be 
to  put  a  premium  on  violating  contracts  and 
causing  the  innocent  to  suffer.  In  this  cas« 
it  would  give  a  profit  to  Sammons  and  Bish- 
op for  violating  their  contract  at  the  expense 
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of  Williams,  and  would  be  inequitable  and 
unjust  under  all  the  facts  of  tbe  case.  In 
my  view,  the  decision  of  Judge  Memminger 
is  correct  and  should  be  sustained.  Williams 
had  a  contract  whereby  he  was  to  have  a 
completed  house  for  $700;  he  has  paid  $600 
and  has  no  house.  Sammons  and  Bishop 
had  a  contract  whereby  they  were  to  be  paid 
$700  when  the  house  was  completed;  they 
hare  been  paid  $600  and  have  not  completed 
their  contract,  but  have  abandoned  it. 

Under  all  the  circumstances,  I  think  that 
the  exceptions  should  be  overruled  and  the 
judgment  of  the  circuit  court  aflirmed. 

WOODS,  J.,  concurs: 


(94  S.  C.  S88) 

MILLER  V.  ATLANTIC  COAST  LINE  R.  CO. 

et  al. 

(Supreme  Court  of  South  Carolina.     April  2, 

1913.     Rehearing?  Denied 

April  30,  1913.) 

1.  Tbial  (S  136*)— Question  fob  Cottbt  and 
Jury. 

The  court  must  construe  an  instrument 
admitted  in  evidence,  but  the  question  of  its 
applicability  to  the  facts  in  issue  is  for  the 
jury,  where  the  applicability  is  dependent  on 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  IS  318,  320,  321,  323-S27;  Dec.  Dig.  I 
136.  ♦] 

2.  Mabteb  and  Servant  (f  287*)  — Fellow 
SEBVANT&— Who  abb— Question  fob  Jubt. 

The  court  must  define  the  relation  of  fel- 
low servants,  but  the  jury  must  determine 
whether  employes  in  a  particular  case  are 
within  the  definition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1034,  1045,  1061,  1052, 
1054-1067;   Dec  Dig.  I  287.*] 

3.  Masteb  and  Servant  (S  287*)— Fellow 
Servants— Who  abb—Qtjestion  for  Jury. 

Whether  a  yard  conductor  and  a  locomo- 
tive engineer  were  fellow  servants  so  as  to 
relieve  the  railroad  company  of  liability  for  in- 
jury to  the  locomotive  engineer,  due  to  the 
conductor's  negligence,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig,  §§  1034,  1045,  1051,  1052, 
1054-1057;    Dec.  Dig.  8  287.*] 

4.  Appeal  and  Errob  (§  843*)— Questions 
Reviewable— Rulings  on  Evidence. 

Where  a  plaintiff  suing  for  a  personal  in- 
jnrv  stated  on  cross-examination  that  be  was 
willing  to  permit  physicians  to  examine  him  if 
his  counsel  were,  exceptions  to  the  sustain- 
ing of  objections  to  further  questions  and  as  to 
whether  he  was  willing  to  waive  his  right  and 
permit  bis  physician  to  testify  raised  specula- 
tive questions  merely  and  must  be  overruled. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3331-3341;  Dec  Dig.  I 
843.*] 

5.  EviDENCJE   (I  472* )— Opinion  Evidence- 
Conclusion  OF  Witness, 

The  opinion  of  a  witness  as  to  whether  it 
wat  practicable  or  necessary,  in  the  reasonable 
and  practical  operation  of  a  railroad  in  rail- 
road yards,  to  set  the  brakes  on  cars  as  they 
were  placed  in  the  making  up  of  trains  was 


properly  excluded,  where  it  involved  the  ques- 
tion at  issue  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.   Dig.   (§  218^-2195,   2248;    Dec.   Dig.   § 

6.  Appeal  and  Errob  (I  960*)— Trial  (§ 
26*)  —  Discretion  of  Trial  Court  — Re- 
view. 

A  motion  for  leave  to  suspend  the  case  to 
secure  a  witness  is  addressed  to  the  discretion 
of  the  trial  court,  and  its  action  thereon  will 
not  be  disturbed  unless  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3845-3848;  Dec.  Dig.  § 
969  ;♦  Trial.  Cent  Dig.  I  42;  Dec.  Dig.  I  28.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Hayne  F.  Rice^  Judge. 

•*To  be  ofBdally  reported." 

Action  by  James  A.  Miller  against  the  At- 
lantic Coast  Line  Railroad  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendant named  appeals.     Affirmed. 

See,  also,  90  S.  a  249,  73  S.  E.  71. 

The  following  are  tbe  exceptions  of  de- 
fendant: 

"(1)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  allowing  plaintiff,  while  his  tes* 
timony  was  being  taken,  to  introduce,  over 
defendant's  objection,  rule  853,  whereas  he 
should  have  excluded  the  said  rule  because 
it  had  no  application  to  the  case,  tbe  rule 
book  showing  that  rule  853  had  reference 
solely  to  freight  conductors  in  charge  of 
freight  trains  on  the  line  of  road,  and  had  no 
application  to  switching  on  yards;  and  his 
honor  further  erred,  it  is  respectfully  sub- 
mitted, in  allowing  plaintiff,  over  defend- 
ant's objection  to  construe  the  rules,  par- 
ticularly rule  853;  the  evidence,  objections, 
and  rulings  being  as  follows:  'Q.  Look  at 
that  book  and  see  whether  or  hot  that  is  the 
rule  book  for  the  Atlantic  Coast  Line;  is 
that  the  rule  book  in  force  October  18,  1908? 
A.  Yes  sir.  Q.  Look  under  the  head  of 
freight  conductors?  A.  Yes,  sir.  Q.  Are  you 
familiar  with  rule  853?  A  Yes,  sir.  Q. 
Was  that  in  force  on  October  18,  1908?  A. 
Yes,  sir.  Q.  Did  that  apply  to  all  conduc- 
tors? A.  On  leaving  the  dde  trads;  yes,  sir. 
Q.  We  offer  rule  853  in  evidence.  Mr.  Mc- 
Lemore:  I  object  to  the  introduction  of  this 
rule  on  the  ground  that  it  has  no  application 
to  this  case  in  that  the  rule  itself  shows, 
with  the  others  connected  with  it,  that  this 
rule  referred  solely  to  freight  conductors  in 
charge  of  freight  trains  on  the  line  of  road, 
and  has  no  applicaUon  to  switching  on 
yards.  Mr.  Best:  I  proved  by  this  witness 
that  this  is  the  only  rule,  and  that  he  was 
operating  under  this  identical  rule.  Court: 
Go  ahead  and  prove  it  Was  there  any  other 
rule  governing  the  placing  of  cars  on  side 
tracks  other  than  rule  858?  Mr.  McLemore: 
I  object  The  rule  spealis  for  itself.  There 
they  are  all  in  the  book.  Court:  Repeat  the 
question.  Q.  Was  there  any  other  rule,  ex- 
cept rule  853,  applying  to  the  leaving  of  cars 
on  side  tracks?     Court:  Now,  you  are  at- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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tempting  to  introduce  rule  853?  Mr.  Best: 
Yes,  sir.  Court:  Yes,  sir;  I  think  that  is 
about  right,  whether  or  not —  A.  There  was 
no  other  rule.  Q.  Were  you  operating  under 
rule  863  at  the  time?  A.  Yes,  sir.  Mr.  Mc- 
Lemore:  I  object,  of  course.  A.  There  was 
no  other  rule.  Court:  Let  me  see  the  book. 
I  overrule  the  objection.  Let  it  In.  Q. 
Now,  we  again  olTer  rule  853  on  page  103, 
Atlantic  Coast  line  Rule  Book,  September  1, 
1909.    Marked  Exhibit  A.' 

''(2)  His  honor  erred,  it  is  respectfully 
submitted,  in  sustaining  the  objection  of 
plaintiff's  counsel  and  In  refusing  to  allow 
defendant's  counsel  to  elicit  plalntHTs  an- 
swer to  the  question  if  he  was  willing  to 
waive  any  right  that  he  might  have  and  per- 
mit Dr.  Parker,  referred  to  in  the  evidence, 
to  testify  in  the  cause,  whereas  he  should 
have  required  or  permitted  plaintiff  to  an- 
swer such  question  so  that  defendant  might 
have  the  benefit  of  the  testimony  of  Dr. 
Parker  if  plaintiff  had  signified  his  consent 
for  such  testimony  to  be  taken ;  the  question, 
objection,  and  ruling  of  the  court  being  as 
follows:  'Q.  Are  you  willing  to  waive  your 
rights,  if  you  have  such  a  right,  to  insist 
that  that  is  a  confidential  matter —  Mr.  Jen- 
nings: The  attorneys  are  conducting  his  case. 
Mr.  Best:  That  is  unfair.  He  has  counsel 
to  conduct  his  case  in  a  legal,  orderly  way ; 
he  has  got  to  yield  to  the  lawyers,  under  the 
protection  of  his  lawyers;  and  we  are  fully 
able  to  protect  his  rights.  Mr.  McLemore: 
We  admit  Mr.  Miller'  has  a  right  to  permit 
Dr.  Parker  to  testify,  or  object  to  him  testi- 
fying, on  the  ground  of  confidential  relation, 
and  I  ask  him  if  he  is  willing  to  waive  that? 
Mr.  Clifton:  We  object  on  the  ground  that 
he  first  has  the  right  to  consult  his  counsel 
as  to  whether  or  no  he  will  waive  that  right 
That  is  a  matter  upon  which  he  is  entitled 
to  advice,  not  on  tiie  question  of  fact,  but 
whether  he  has  a  right  to  confer  with  his 
counsel  upon  the  question  of  his  legal  privi- 
leges, because  that  is  a  question  of  law  as 
to  whether  it  can  be  gone  into.  Court:  I 
am  going  to  rule  that  out  I  don't  think  you 
can  go  into  that  question.' 

"(3)  His  honor  erred,  it  Is  respectfully 
submitted,  in  sustaining  the  objection  of 
plaintiff's  counsel  and  in  refusing  to  allow 
defendant's  counsel  to  elicit  plaintiff's  an- 
swer to  the  question  if  he  was  willing  to 
submit  to  a  physical  examination  by  the 
physicians  referred  to  in  the  evidence,  where- 
as his  honor  should  have  required  or  per- 
mittGd  plaintiff  to  answer  such  question,  it 
being  solely  a  question  of  a  personal  privi- 
lege of  plaintiff  which  he  might  waive  by 
submitting  to  such  examination;  the  ques- 
tion, objection,  and  ruling  of  the  court  being 
as  follows:  'Q.  Are  you  willing  to  permit 
all  or  any  of  those  doctors  to  examiue  you 
at  this  time?  A.  If  my  counsel  are.  Q.  I 
am  asking  you  if  you  are  willing?  A.  I 
don't  care  whether  they  are  or  not     Mr. 


Clifton:  That  is  the  same  queftion.  It  has 
been  ruled  out  Mr.  Clifton:  We  object  to 
the  answer.  He  doesn't  have  to  answer. 
Mr.  Jennings:  He  doesn't  have  to  say.  Court: 
All  right,  I  rule  it  out  I  sustain  the  ob- 
jection.' 

"(4)  His  honor  erred,  it  Is  respectfully 
submitted,  in  allowing  the  witness  R.  W. 
Bryant,  over  defendant's  objection,  to  con- 
strue rule  853  by  testifying  that  yard  con- 
ductors worked  under  said  rule  on  defend- 
ant's, yard  at  Columbia,  whereas  his  honor 
should  have  excluded  such  testimony,  be- 
cause (a)  it  was  a  matter  of  law  for  the 
court  to  construe  the  rules  and  to  say  what 
portion  thereof,  if  any,  referred  to  the  duties 
of  yard  conductor;  (b)  it  was  incompetent 
for  an  employ^  to  construe  rules  provided 
by  the  master,  particularly  by  giving  them 
a  construction  contrary  to  or  Inconsistent 
with  the  construction  placed  upon  them  by 
the  master ;  and  (c)  the  witness,  as  an  engi- 
neer, was  incompetent  to  testify  concerning, 
or  to  construe  rules  governing,  yard  conduc- 
tors or  freight  conductors, 

"(5)  Btts  honor  erred,  it  is  respectfully 
submitted,  in  peiunitting  plaintiff,  over  de- 
fendant's objection,  while  the  witness  John 
Suber  was  being  examined,  to  introduce  in 
evidence  rule  853,  it  being  submitted  that 
such  rule  had  no  application  to  the  switch- 
ing of  cars  and  the  making  up  of  trains  on 
the  yard,  but  had  reference  solely  to  the 
duties  of  freight  conductors  in  charge  of 
freight  trains  on  the  line  of  road;  the  evi- 
dence, objection,  and  ruling  of  the  court  be- 
ing as  follows:  *We  desire  to  introduce  spe- 
cifically pages  102,  103,  and  104  of  the  rule 
book  of  the  Atlantic  Coast  Line.  Mr.  Mc- 
Lemore: Number  of  rules?  Q.  842  to  853, 
inclusive.  Mr.  McLemore:  We  object  to  the 
introduction  of  these  particular  rules  on 
the  ground  that  none  of  them,  not  one  of 
them,  is  applicable  to  this  case,  because  842 
refers  only  to  the  duties  of  the  yardmaster, 
and  there  is  no  allegation  in  the  pleadings, 
and  no  evidence  now  before  the  court,  which 
could  possibly  make  that  rule  competent, 
which  would  have  any  bearing  on  that  rule, 
and  upon  which  that  rule  could  have  any 
bearing ;  and  for  the  further  reason  that  the 
rules  which  follow,  843  to  853,  inclusive,  up- 
on inspection  of  the  rules  themselves,  have 
reference  only  to  freight  conductors  in  charge 
of  freight  trains  being  operated  over  the 
line  of  road,  and  do  not  in  any  way  have 
any  reference  to  the  operation  of  engines 
or  the  making  up  of  trains  in  the  yard,  and 
for  that  reason  they  are  inapplicable  to  this 
case,  and  will  be  misleading  and  consequent- 
ly prejudicial  and  should  be  excluded.  Mr. 
Best:  I  desire  to  introduce  the  rules ;  I  don't 
care  about  introducing  the  other;  introduce 
853  under  the  head  of  freight  conductors, 
rule  853.  Court:  You  did  that  yesterday? 
Mr.  Best:  Yes,  sir ;  I  am  not  introducing  the 
other —    Mr.  McLemore:  I  would  like  to  en- 
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large  our  objection  Just  a  little  bit  by  mak- 
ing the  farther  ground  that  this  rule,  un- 
der the  McCreary  Case,  the  whole  book  Is 
not  admissible,  unless  there  is  at  least  one 
rule  in  the  book  which  is  relevant  to  the 
case ;  If  there  is  no  relevant  rule  in  the  book, 
why,  then,  under  the  McCreary  Case,  the 
book  cannot  be  introduced  in  evidence,  and 
we  take  the  position  that  there  is  no  rule 
in  the  book  which  is  relevant  to  the  case. 
Court:  Rule  853?  Mr.  Best:  Yes,  sir;  rule 
853.  Shall  I  proceed?  Court:  Is  that  all  at 
this  time  that  you  are  introducing?  Mr. 
Best:  There  is  another  rule  which  we  will 
point  out  later.  It  is  a  general  rule,  and  we 
don't  remember  the  number  right  now. 
Court:  You  withdraw,  then,  the  matter  of 
introducing  all  from  842  to  853  at  present? 
Mr.  Best:  Yes,  sir;  with  your  permission, 
we  will  withdraw  that  introduction  and  in- 
troduce No.  853.    Court:  All  right* 

"(6)  His  honor  erred,  it  is  respectfully 
submitted,  in  allowing  the  witness  P.  P. 
Finn,  over  defendant's  objection,  to  construe 
rule  853  by  testifying  that  yard  conductors 
worked  under  the  said  rule  on  defendant's 
yard  at  Columbia,  whereas  his  honor  should 
have  excluded  such  testimony,  because  (a)  it 
was  a  matter  of  law  for  the  court  to  con- 
strue the  rules  and  to  say  what  portion 
thereof,  if  any,  referred  to  the  duties  of  yard 
conductor;  (b)  it  was  incompetent  for  an  em- 
ploy6  to  construe  rules  provided  by  the  mas- 
ter, particularly  by  giving  them  a  construc- 
tion contrary  to  or  inconsistent  with  the 
construction  placed  upon  them  by  the  mas- 
ter ;  and  (c)  the  witness,  as  an  engineer  was 
incompetent  to  testify  concerning,  or  to  con- 
strue rules  governing,  yard  conductors  or 
freight  conductors ;  the  evidence,  objections, 
and  ruling  of  the  court  being  as  follows:  'Q. 
What  rule  do  the  yard  conductors  work  un- 
der? Mr.  McLembre:  I  object  Q.  In  your 
experience  of  15  years —  Mr.  McLemore:  I 
object  first  on  the  ground  th^t  it  is  a  ques- 
tion of  law  for  the  court  to  construe  these 
rules  and  to  say  what  portion  of  the  rules 
refer  to  yard  conductors  or  any  other  em- 
ploy^;  and  on  the  second  ground  that  it  is 
incompetent  for  an  employ^  to  construe  the 
roles  which  are  provided  for  his  guidance  by 
giving  them  any  constructions  contrary  or 
inconsistent  to  the  constructions  given  to  him 
by  his  superior,  who  makes  the  rules  for 
him;  and  on  the  further  ground  that  the 
witness,  having  testified  he  is  an  engineer,  is 
not  competent  to  testify  as  to  a  rule  gov- 
erning yard  conductors  or  freight  conductors. 
Mr.  Jennings:  They  contend  the  rule  does 
not  apply  to  yard  conductors,  and  I  am  ask- 
ing him  what  rule  the  yard  conductors  work 
under,  and  I  am  asking  him  whether  they 
work  under  this  rule.  That  is  not  constru- 
ing the  rule.  Court:  You  may  ask  the  ques- 
tion. Q.  What  rule  do  the  yard  conductors 
work  by  and  under?  A.  Well,  they  work  by 
that  rule;    supposed   to  vrotk   the   freight 


there  is  in  the  yard.  Q.  Since  yon  have  been 
working  for  the  Coast  Line,  did  they  or  not 
work  under  rule  853  as  to  breaking  of  cars 
and  putting  fright  on?  A  That  is  their 
rule  all  the  way  through/ 

"(7)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  permit  defendant's 
witness  Dr.  S.  C.  Baker  to  give  his  opinion 
upon  the  question  if  the  condition  of  plaln- 
tlft's  eyes  described  by  the  witness  Dr.  J.  H. 
Mcintosh  as  existing  within  30  minutes  to 
one  hour  after  the  accident  could  have  been 
caused  by  an  injury  received  on  the  18th  day 
of  October,  1909,  whereas  his  honor  should 
have  permitted  the  witness  to  answer,  be- 
cause the  opinion  sought  to  be  elicited  was 
not  based  on  any  ftict  in  dispute ;  the  ques- 
tions, objection,  and  ruling  of  the  court  be- 
ing as  follows:  *Q.  Now,  Doctor,  tell  us 
whether  or  not  in  your  opinion,  that  condi- 
tion of  Mr.  Miller's  eyes,  as  has  been  describ- 
ed and  as  Dr.  Mcintosh  testifies  he  found  it 
within  30  minutes  to  one  hour  after  the  ac- 
cident—  Mr.  Jennings:  I  object  upon  the 
ground^  Q.  Let  me  finish  the  question. 
Don't  answer  the  question;  whether  or  not 
that  symptom  could  have  been  caused  by  the 
injury  received  on  the  18th  October,  1909? 
Don't  answer.  Mr.  Jennings:  That  is  about 
the  specific  facts  in  the  case  of  which  the 
doctor  has  no  specific  knowledge,  and  it 
seems  to  me  it  comes  under  tliat  case  I  have 
handed  up  to  your  honor.  Oourt:  I  think 
you  will  have  to  put  a  hypothetical  state  of 
facts.  I  think  under  this  case  you  will  have 
to  give  him  a  hypothetical  question  which 
covers  the  same  statement  of  facta' 

"(8)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  sustaining  the  objection  of  plain- 
tiff's coimsel  and  in  refusing  to  allow  the 
defendant's  witness  C.  L.  Porter  to  testify 
as  to  whether  or  not  it  was  practicable  or 
necessary,  in  the  reasonable  and  practical 
operation  of  a  railroad  upon  defendant's  Co- 
lumbia yard,  to  set  the  brakes  upon  cars  as 
they  were  placed  in  the  making  up  of  trains 
similar  to  the  character  of  work  being  per- 
formed at  the  time  of  plaintiff's  accident, 
whereas  his  honor  should  have  permitted  the 
witness  to  testify,  he  being  an  expert,  and 
the  matter  referred  to  being  such  that  the 
Jury  were  not  capable  of  reaching  a  conclu- 
sion unaided  by  such  expert  testimony;  the 
question,  objection,  and  ruling  of  the  court 
being  as  follows:  'Q.  Now,  Mr.  Porter,  please 
state  whether  in  making  out  the —  I  will 
ask  this  first:  Is  it  practicable;  is  it  rea- 
sonably necessary  in  the  practical  operation 
of  a  railroad,  in  the  Columbia  yard  or  a  yard 
of  that  kind,  with  that  grade  constructed  as 
that  yard  is,  in  making  up  a  train  which  is 
to  be  sent  out  on  the  road  as  soon  as  com- 
pleted, to  put  the  brakes  on  all  the  individ- 
ual cars  as  they  are  placed?  Don't  answer 
the  question — as  they  are  placed  in  the  track 
by  the  switching  or  yard  crew?  Mr.  Best: 
He  is  asking  him  what  the  Jury  is  to  decide^ 
question  of  fact     He  can  state  how  it  ib 
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done,  and  what  tbe  costom  was,  and  not  to 
do  anything  but  chock  them.  That  is  a  ques- 
tion for  the  Jury  to  say  whether  that  is  such 
a  precaution  as  should  have  been  taken  un- 
der the  circumstances.  He  can  state  what 
the  custom  was.  Mr.  McLemore:  Whether 
or  not  it  is  practicable,  whether  it  is  reason- 
ably necessary  in  the  practical  operation  of 
a  railroad  or  a  yard  such  as  the  Ck)lumbia 
yard,  exactly  as  the  conditions  existed  there, 
in  the  making  up  of  trains  and  placing  of 
cars  as  they  are  placed  in  the  tracks,  those 
cars  being  placed  there  for  the  purpose  of 
as  soon  as  are  all  assembled  and  putting  a 
cab  on  one  end  and  the  engine  on  the  other, 
and  sending  it  out  immediately  on  the  line 
as  a  train,  and  I  ask  him  whether  reason- 
ably necessary  in  the  operation  of  a  rail- 
road for  the  brakes  to  be  put  on  in  that  way? 
Court:  Mir.  Best  objects  to  that  Mr.  Best: 
It  is  absolutely  incompetent  under  every 
rule  written  on  the  subject,  by  every  text- 
book on  the  subject  He  can  answer  that  if 
your  honor  permits  us  to  put  up  a  man  to 
show  that  it  is  both  reasonable  and  practical 
to  put  the  brakes  and  chocks  both  on. 
Court:  I  overrule  that  I  rule  that  out  You 
can't  ask  that  It  seems  to  me  you  are  going 
into  a  question  that  is  for  the  Jury.' 

"(9)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  overruling  defendant's  motion  for 
leave  to  suspend  the  case  for  such  brief  time 
as  might  be  necessary  to  secure  the  presence 
of  Dr.  Parker,  referred  to  in  the  record,  aft- 
er plaintifT,  upon  his  examination  in  reply, 
voluntarily  offered  to  permit  Dr.  Parker  to 
testify,  his  honor  having  prior  to  such  time 
during  the  trial  of  the  case,  dfpon  the  objec- 
tion of  plaintiff's  counsel,  refused  to  permit 
plaintiff  to  state  whether  or  not  he  would 
consent  for  Dr.  Parker  to  testify ;  defendant 
being  thus  deprived  of  the  benefit  of  ma- 
terial evidence  vitally  affecting  the  case. 

"(10)  His  honor  erred,  it  is  respectfully 
submitted,  in  overruling  defendant's  motion 
for  leave  to  suspend  the  trial  until  the  pres- 
ence of  Dr.  Parker  could  be  secured,  by  plac- 
ing his  ruling  upon  the  ground  that  plain- 
tiff's counsel,  notwithstanding  plaintiff's  con- 
sent would  have  the  right  to  object  to  Dr. 
Parker  being  produced  and  his  testimony  be- 
ing taken. 

"(11)  His  honor  erred,  it  is  respectfully 
submitted,  in  overruling  defendant's  motion 
made  at  the  close  of  all  the  evidence  for  the 
direction  of  a  verdict  in  its  favor  upon  the 
grounds  and  for  the  reasons  stated  in  sup- 
port of  such  motion  as  follows:  First 
Because  the  entire  testimony  conclusively 
shows,  if  there  was  any  negligence  that  re- 
sulted in  injury  to  plaintiff,  the  only  infer- 
ence which  can  be  drawn  from  the  testimony 
is  that  the  negligence  was  that  of  a  fellow 
servant  of  plaintiff.  Second.  Because  there 
is  no  evidence  of  negligence  within  the  ma- 
terial allegations  of  the  complaint  which  will 
support  a  recovery  Third.  Because  there  is 
no  evidence  of  willfulness  or  wantonness. 


''(129  His  honor  erred,  it  is  respectfully 
submitted,  in  charging  the  Jury  as  follows: 
'The  plaintiff  put  in  evidence  rule  853,  whicli 
reads  as  follows  (Mr.  Foreman  and  Gentle- 
men of  the  Jury,  I  will  read  it  to  you  and 
try  to  give  it  to  you  as  quick  as  I  can,  be- 
cause I  know  you  are  tired):  "Where  cars  are 
left  on  a  siding,  they  must  not  obstruct  street 
or  road  crossings.  They  must  see  that  the 
brakes  are  put  on  tightly,  to  prevent  them 
from  being  moved,  and  that  all  other  pre- 
cautions against  their  interfering  with  trains 
on  the  main  line  are  taken."  Now,  Mr.  Fore- 
man and  Gentlemen  of  the  Jury,  this  comes 
under  the  head  of  freight  conductors  in  this 
book,  and  I  leave  it  to  you  to  say  whether 
or  not  the  track  on  which  they  were  working 
was  a  siding,  because  I  don't  know  and  I 
can't  say;  and  I  leave  it  further  to  you  to 
say  whether  or  not  the  conductor  was  operat- 
ing and  working  under  these  rules  at  the 
time  this  accident  happened,  or  the  plain- 
tiff's injury,  if  he  was  injured.  Now,  if  you 
find  that  it  was  a  siding  that  they  were 
working  on,  and  that  the  conductor  was  op- 
erating under  this  rule,  then  I  charge  you 
it  was  his  duty  to  see  that  the  brakes  were 
put  on  tightly,  because  the  rule  says  so  dis- 
tinctly and  plainly.'  The  error  being  that 
it  was  the  duty  of  the  court  to  construe  the 
rule,  and  the  proper  construction  of  the  rule 
is,  and  the  Jury  should  have  been  instructed, 
that  it  has  no  application  to  a  switching  or 
yard  crew  engaged  in  the  work  of  collect- 
ing cars  to  be  placed  in  position  to  form  a 
train;  that  is  to  say,  such  work  as  was 
being  performed  by  plaintiff  and  his  colabor- 
ers  at  the  tixhe  of  the  accident  in  question. 
The  Jury  should  not  have  been  allowed  to 
construe  the  rule  and  determine  if  it  applied 
in  this  case  and  if  the  rule  charged  the 
conductor  with  the  duty  of  putting  on  the 
brakes  and  taking  all  other  precautions 
against  allowing  such  cars  to  go  on  the  main 
line. 

"(13)  His  honor  erred,  it  is  respectfully 
submitted,  in  charging  plaintifTs  request  15 
as  follows:  *I  further  charge  you  tliat  I  al- 
lowed the  plaintiff  to  introduce  in  evidence 
rule  853,  found  In  the  printed  rule  book  of 
the  defendant  Atlantic  Coast  Line  Railroad 
Company.  I  charge  you  that  if  you  find 
from  the  evidence  that  the  employes  working 
upon  the  yard  of  the  defendant  company,  in 
the  city  of  Columbia,  at  the  time  and  place 
in  question,  were  working  under  this  rule, 
under  the  directions  of  the  Atlantic  Coast 
Line  Railroad  Company,  or  with  its  knowl- 
edge and  consent,  and  if  you  find  that  at 
the  time  the  plaintiff  alleges  he  was  injured, 
tf  he  was  injured,  this  rule  was  in  force,  and 
that  he  and  the  crew  and  the  conductor  were 
working  and  operating  under  this  rule,  under 
the  directions  of  the  Atlantic  Coast  Line 
Railroad  Cbmpany,  or  with  itd  knowledge  or 
consent,  then  I  charge  you,  as  a  matter  of 
law,  that  rule  853  requires:  "When  cars  ar« 
left  on  a  siding,  they  must  not  obstruct  the 
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.  street  or  road  crossings.  Conductor  mnst 
see  that  the  brakes  are  put  on  tightly  to  pre- 
vent them  from  being  moved,  and  that  all 
other  precautions  against  their  interfering 
with  trains  on  the  main  line  are  taken." ' 
The  error  being:  (a)  That  his  honor,  as  a 
matter  of  law,  should  have  construed  the  rule 
introduced  in  evidence  and  not  left  to  the 
jury  the  construction  of  such  rule;  (b)  that 
the  proper  construction  of  the  rule  is  that  it 
had  no  application  to  the  case,  because  it 
referred  solely  to  freight  conductors  in 
charge  of  freight  trains  on  the  line  of  road; 
and  (c)  in  leaving  to  the  jury  the  privilege 
of  construing  the  rule  so  as  to  apply  it  to  the 
situation  existing  at  the  time  of  plaintiff's 
accident,  and  in  charging  the  jury,  if  they 
so  found,  that  it  was  the  duty  of  the  con- 
ductor to  see  that  the  brakes  on  the  cars 
were  put  on  tightly  to  prevent  them  from 
being  mo.ved. 

**(14)  His  honor  erred,  it  is  respectfully 
submitted,  In  overruling  defendant's  motion 
for  new  trial,  whereas  he  should  have  grant- 
ed the  motion  for  the  reasons  urged  in  sup- 
port thereof  as  set  forth  in  the  first,  second, 
third,  seventh,  tenth,  and  eleventh  grounds 
of  such  motion;  such  grounds  being  as  fol- 
lows: '(1)  Because  there  is  no  evidence  of 
negligence.  (2)  Because  there  is  no  evidence 
of  willfulness  or  its  equivalent  (3)  Because 
the  entire  evidence  shows  that  the  plaintiff's, 
injury,  if  any,  resulted  from  the  act  of  a 
fellow  servant'  *(7)  Because  the  verdict  is 
excessive.  (8)  Because  the  verdict  is  so  ex- 
cessive as  to  show  on  its  face  that  it  was 
the  result  of  whim,  caprice,  prejudice,  pas- 
sion, or  sympathy  of  the  jury,  and  was  in 
response  to  the  excitement  caused  in  the 
minds  of  the  jury  by.  the  argument  of  one  of 
the  counsel  for  plaintiff,  who  stated  that  the 
railroad  company  had  come  into  the  case 
and  had  resorted,  in  order  to  escape  a  ver- 
dict against  it,  to  the  injection  into  the  case 
of  filth,  slander,  and  falsehood,  and  the  minds 
of  the  jury  were  further  inflamed  by  the 
suggestion  of  plaintiff's  counsel,  in  the  form 
of  the  expression  of  a  wish,  that  the  jury 
CDuld  go  out  and  consult  the  people  on  the 
street  and  the  community  at  large  in  order 
to  ascertain  their  views  as  to  what  the  ver- 
dict should  be.'  '(10)  Because  the  court 
erred,  it  is  respectfully  submitted,  in  charg- 
ing the  jury  as  follows:  "Now,  one  of  these 
books  of  the  rules  of  the  Atlantic  Coast  Line 
have  been  put  in  evidence,  and  I  have  been 
asked  to  construe  some  of  these  rules.  The 
plaintiff  put  in  evidence  rule  853,  which 
reads  as  follows  (Mr.  Foreman  and  Gentle- 
men of  the  Jury,  I  will  read  it  to  you  and 
try  to  give  it  to  you  as  quick  as  I  can,  be- 
cause I  know  you  are  tired):  'When  cars  are 

'  left  on  a  siding,  they  must  not  obstruct  street 
or  road  crossings.  They  must  see  that  the 
brakes  are  put  on  tightly,  to  prevent  them 
from  being  moved,  and  that  all  other  pre- 
cautions against  their  interfering  with  trains 


on  the  main  line  are  taken.'  Now,  Mr.  Fore- 
man and  Gentlemen  of  the  Jury,  this  comes 
under  the  head  of  freight  conductors  in  this 
book,  and  I  leave  it  to  you  to  say  whether  or 
not  the  track  on  which  they  were  working 
was  a  siding,  because  I  don't  know,  and  I 
can't  say;  and  I  leave  it  further  to  you  to 
say  whether  or  not  the  conductor  was  oper- 
ating and  working  under  these  rules  at  the 
time  this  accident  happened,  or  the  plaintiff's 
injury,  if  he  was  injured.  Now,  if  you  find 
that  it  was  a  siding  that  they  were  working 
on,  and  that  the  conductor  was  operating 
under  this  rule,  then  I  charge  you  it  was 
his  duty  to  see  that  the  brakes  were  put  on 
tightly,  because  the  rule  says  so  distinctly 
and  plainly.  In  that  it  was  the  duty  of  the 
court  to  construe  the  rule  and  the  proper 
construction  of  such  rule,  is,  and  the  jury 
should  have  been  instructed,  that  it  has  no 
application  to  a  switching  or  yard  crew  en- 
gaged in  the  work  of  collecting  cars  to  be 
placed  in  position  to  form  a  train;  that  is 
to  say,  such  work  as  was  being  performed  by 
plaintiff  and  his  cola  borers  at  the  time  of 
the  accident  in  question.  The  jury  should 
not  have  been  allowed  to  construe  the  rule 
and  determine  if  it  applied  in  this  case  and 
if  the  rule  charged  the  conductor  with  the 
duty  of  putting  on  the  brakes  and  taking  all 
other  precautions  against  allowing  such  cars 
to  go  on  the  main  line."  (11)  The  court  hav- 
ing charged  the  jury  at  the  request  of  the 
plaintiff's  counsel:  "I  charge  you,  as  a  mat- 
ter of  law,  that  a  servant  assumed  dangers 
incident  to  his  employment,  but  does  not  as- 
sume the  dangers  of  defective  machinery, 
methods,  and  surroundings,  unless  he  knows 
it,  or  unless  a  person  of  ordinary  prudence, 
reason,  and  sense,  placed  in  similar  drcmn- 
stances,  ought  to  have  known;  in  other 
words,  the  servant  assumes  all  risks  of  which 
he  has  knowledge,  or  of  which  he  could  have 
had  knowledge  by  the  exercise  of  the  ordi- 
nary care  and  prudence  of  a  prudent  per- 
son"— and  having  further  charged  the  jury: 
"All  that  is  good  law.  If  a  man  goes  in  as  a 
servant  of  another,  whether  a  corporation 
or  one  person,  knowing  what  he  is  going  in- 
to, and  knows  of  the  risks  incident  to  that 
employment,  why  he  assumes  those  risks. 
That  is  reason.  That  is  a  part  of  his  con- 
tract" This  being  the  law  of  the  case,  and 
the  jury  being  absolutely  bound  by  it,  the 
verdict  cannot  stand,  because:  (a)  The  entire 
evidence  shows  that  the  risk,  whether  ordi- 
nary or  unusual,  was  obvious  to  the  plaintiff 
at  the  time  he  undertodk  the  duties  of  his  po- 
sition, or  should  have  been  obvious  to  him 
as  a  man  of  ordinary  prudence,  and  therefore 
he  assumed  such  risk  and  under  the  circum- 
stances cannot  recover.' 

''The  def^idant-appellant  shall  have  the 
right  to  furnish  each  member  of  the  Supreme 
Court  a  copy  of  the  rule  book  and  that  such 
rule  book  may  be  referred  to  as  a  part  of  the 
record  in  the  argument  of  the  case.** 
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P.  A.  Wilcox,  of  Florence,  and  Pordy  ft 
Bland,  Mark  Beynolda,  and  Lucian  W.  Mc- 
Lemore,  all  of  Sumter,  for  appellant  Best 
ft  Cunningham,  of  Columbia,  and  L.  D.  Jen- 
nings and  J.  W.  Olifton,  both  of  Sumter,  for 
reefpondent. 

GARY,  C  J.  This  is  an  action  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff, 
through  the  wrongful  acts  of  the  defendants, 
while  in  the  employment  of  the  defendant 
Atlantic  Coast  Line  Bailroad  Company  as  a 
locomotive  engineer.  The  defendants  denied 
the  allegations  of  the  complaint,  except  those 
specifically  admitted.  The  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff  against  the 
.  defendant  Atlantic  Coast  line  Railroad  Com- 
pany for  $35,000  and  it  appealed  upon  excep- 
tions, which  will  be  reported. 

[1]  First  exception:  Immediately  after  the 
testimony  quoted  in  the  exception,  the  follow- 
ing question  and  answer  appear  in  the  rec- 
ord: "Q.  If  brakes  had  been  put  on  the  cars 
on  that  track,  which  ran  down  and  struck 
your  engine,  as  required  by  that  rule,  had 
been  put  on  there  tightly,  would  they  have  re- 
mained there  on  the  track  or  have  gone  down 
that  track?  A.  They  would  have  remained 
there." 

Rule  853  is  as  follows:  "When  cars  are 
left  on  a  siding,  they  must  not  obstruct 
street  or  road  crossings.  They  must  see  that 
the  brakes  were  put  on  tightly,  to  prevent 
them  from  being  moved  and  that  all  other 
precautions,  against  their  interfering  with 
trains  on  the  main  line  are  taken.'*  We  de- 
sire to  call  special  attention  to  the  fact  that 
the  only  objection  interposed  by  the  defend- 
ant's attorneys,  to  the  introduction  In  evi- 
dence of  rule  853  was:  "On  the  ground  that 
it  has  no  application  to  this  case  in  that  the 
rule  itself  shows,  toith  the  others  connected 
with  it,  that  this  rule  referred  solely  to 
freight  conductors,  in  charge  of  freight  trains 
on  the  line  of  road,  and  has  no  application  to 
switching  on  yards."  (Italics  added.)  In 
their  argument  the  appellant's  attorneys  say : 
"Isolated  and  deprived  of  the  necessary  con- 
text, rule  853  might  easily  be  referred  to  as 
governing  the  duties  of  the  yard  conductor 
in  the  present  case" — thus  showing  that  the 
rule  was  not  objectionable  upon  its  face,  but 
would  only  become  so  when  considered  In 
connection  with  other  facts.  In  such  cases 
the  rule  is  thus  stated  in  Glover  v.  Gasque, 
67  S.  a  34,  45  S.  E.  119:  "It  is  unquestiona- 
bly the  duty  of  the  court,  in  construing  a 
written  instrument,  to  'interpret  its  language, 
and  it  may  also  state  the  effect  thereof, 
where  it  is  susceptible  of  but  one  inference; 
but,  where  the  inference  to  be  drawn  from 
the  facts  stated  in  the  instrument  is  in  dis- 
pute and  such  facts  susceptible  of  more  than 
one  inference^  then  the  question  must  be 
determined  by  the  Jury,  especially  when  the 
Inference  to  be  drawn  is  dependent  upon 
other  facts  in  the  case.    Courts,  in  the  con- 


struction of  contracts,  look  to  the  language 
employed,  the  subject-ihatter,  and  the  sur- 
rounding circumstances.  They  are  never 
shut  out  from  the  same  light  which  the  par- 
ties enjoyed  when  the  contract  was  executed." 
Nash  V.  Towne,  5  Wall.  689,  18  L.  Ed.  527. 
"Doubtless  the  general  rule  is  that  it  is  the 
province  of  the  court  to  construe  written  in- 
struments; but  it  is  equally  well  settled 
that  where  the  effect  of  the  Instrument  de- 
pends not  merely  on  its  construction  and 
meaning,  but  upon  collateral  facts  and  ex- 
trinsic circumstances,  the  inference  of  fact 
to  be  drawn  from  the  paper  must  be  left 
to  the  Jury.  West  v.  Smith,  101  U.  S.  263, 
25  L.  Ed.  809;  2  Page  on  Contracts,  |  1129: 
Williamson  v.  Association,  54  S.  C.  582,  32 
S.  E.  765,  71  Am.  St.  Bep.  822.  "Where  the 
parties  to  a  contract  have  given  it  a  partic- 
ular construction,  such  construction  will  gen- 
erally be  adopted  by  the  court  in  giv|ng  effect 
to  its  provisions.  And  the  subsequent  acts 
of  the  parties,  showing  the  construction  they 
have  put  upon  the  agreement  themselves,  are 
to  be  looked  to  by  the  court,  and  in  some 
cases  may  be  controlling."  9  Oyc.  588,  589; 
21  A.  ft  EI  Bnc.  of  Law,  1115.  These  princi- 
ples are  recognized  in  the  cases  of  HoUiday 
V.  Pegram,  89  S.  C.  73, 71  S.  E.  367,  Ann.  Caa. 
1913A,  33,  and  Watson  v.  Paschall,  77  S.  B. 
291. 

[2,  3]  There  is  another  reason  why  the  ex- 
ception cannot  be  sustained.  In  the  case  of 
Wilson  V.  Hallway,  51  S.  C.  79,  28  S.  E.  91, 
the  court  uses  the  foUowing  language: 
"Whether  an  engineer,  brakeman,  or  switch- 
man is,  when  exercising  his  ordinary  duties, 
a  fellow  servant  with  a  car  cleaner  is  a  ques- 
tion of  law.  But  whether,  in  a  particular 
case,  either  of  them  was  engaged  in  perform- 
ing certain  acts  which  the  law  requires  of  the 
master,  and  which  would  prevent  them  from 
being  fellow  servants,  is  a  question  of  fact 
to  be  determined  by  the  Jury.  The  question 
as  to  who  are  fellow  servants  is  a  mixed 
question  of  law  and  fact  It  is  for  the  court 
to  define  the  relation  of  fellow  servants,  but 
it  is  for  the  Jury  to  determine  whether  the 
employ^  in  a  particular  case  come  within 
the  definition."  So  in  this  case  it  was  for 
the  Jury  to  determine  whether,  under  all  the 
circumstances,  the  yard  conductor  in  this 
particular  instance  was  discharging  a  duty 
ordinarily  Imposed  on  freight  conductors, 
as  there  was  testimony  that  he  was  operating 
under  a  rule  also  applicable  to  freight  con- 
ductors. This  exception  is  overruled,  and« 
as  the  appellant's  attorneys  admit  that  excep- 
tions 5  and  6  raise  practically  the  same 
question,  they,  are  also  overruled. 

[4]  Second  and  third  exceptions:  In  an- 
swer to  the  question,  "Are  you  willing  to 
permit  all  or  any  of  these  doctors  to  examine 
you  at  this  time?"  the  plaintiff  answered, 
"If  my  counsel  are."  Having  made  answer 
to  the  interrogatory,  the  exceptions  raise 
merely  a  speculative  questloai    There  can  be 
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no  doubt  that  the  plaintiff  was  entitled  to  be 
advised  by  counsel  as  to  his  rights  at  every 
stage  of  the  trial.  These  exceptions  are 
overruled. 

Fourth  exception:  What  was  said  In  con- 
sidering the  first  exception  Is  conclusive  of 
this  question. 

The  seventh  exception  was  abandoned. 

[6]  Eighth  exception:  The  testimony  in- 
volved the  opinion  of  the  witness  on  a  ques- 
tion at  Issue  in  the  case.  The  case  of  Easier 
V.  Railway,  59  S.  C.  311,  37  S.  E.  d88,  shows 
that  such  testimony  was  not  admissible. 

[6]  Ninth  exception:  The  motion  was  ad- 
dressed to  the  discretion  of  his  honor,  the 
presiding  Judge,  and  the  appellant's  attor- 
neys have  failed  to  satisfy  this  court  that  it 
was  abused. 

Tenth  exception:  What  was  said  in  consid- 
ering the  ninth  exception  is  conclusive  of 
this  question. 

Eleventh  exception:  Without  undertaking 
to  discuss  the  voluminous  testimony  in  de- 
tail, we  deem  It  only  necessary  to  say  that 
the  appellant  has  failed  to  satisfy  this  court 
that  there  was  error. 

Twelfth  exception:  This  exception  is  dis- 
posed of  by  what  was  said  when  the  first 
exception  was  under  consideration. 

Thirteenth  exception:  What  has  already 
been  said  disposes  of  this  exception. 

Fourteenth  exception:  The  questions  pre- 
sented by  this  exception  have  already  been 
considered  or  are  dependent  upon  the  view 
which  this  court  tal^es  of  the  facts.  The  ap- 
pellant's attorneys  have  failed  to  satisfy  this 
court  that  there  was  error  in  any  of  the 
particulars  therein  mentioned. 

Judgment  afilrmed. 

HTDRICK,  WATTS,  and  ERASER,  JJ., 
concur.    WOODS,  J.,  concurs  in  the  result 
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STRAUSS  V.  ATLANTIC  COAST  LINE  R. 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.     April  16, 
1913.     Rehearing  Denied  April  30,  1913.) 


1.  Appeal  and  Ebbob  (§  1050*)— Habmlxss 
Ebbob  —  E4BB017XOU8    Admission    of    E)vi- 

DENCE. 

Where  an  employ^,  suing  for  a  personal  in- 
Jury,  described  the  place  of  the  accident  and 
showed  that  his  injury  was  caused  by  the  nn- 
safe  condition  of  the  place,  and  that  in  his 
opinion  it  would  not  have  otherwise  happened, 
any  error  in  allowing  him  to  express  his  opin- 
ion as  to  what  would  have  happened  if  the 
place  had  been  in  a  reasonably  safe  condition 
was  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1068,  1060,  4153-4157, 
4166 ;   Dec.  Dig.  {  1050.»] 

2.  Masteb  and  Sebvant  <f  190*)— Injtjbies 
TO  Sebvant— LiABiLiTT  of  Masteb. 

An  employ^  charged  with  the  duty  of  keep- 
ing a  railroad  right  of  way,  station  yards,  and 
railroad  tracks  in  a  safe  condition  occupies  a 
dual  relation,  and  the  railroad  company  is  lia- 


ble for  his  negligence  resulting  in  injury  to  a 
coemploy^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  449-174;    Dec.   Dig.  § 

3.  Witnesses  (f  388*)— Impeachment— Foun- 
dation. 

A  second  witness  may  testify  as  to  what 
he  saw,  bnt  not  as  to  what  a  first  witness  had 
said,  without  laying  a  foundation  for  contra- 
dicting him. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1233-1242,  1246;  Dec.  Dig.  { 
388.*] 

4.  Masteb  and  Sebvant  (8  278*)- Injubt  to 
Sebvant— NEQLIGENC1&— Evidence. 

In  an  action  ^or  injuries  to  a  freight  con- 
ductor caused  by  his  stepping  oft  the  train  onto 
an  iron  bolt  remaining  on  the  right  of  way  near 
the  track,  thereby  throwing  him  nnder  the  mov- 
ing cars  evidence  held  to  support  a  finding  of 
actionable  negligence  on  the  part  of  the  rail- 
road company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  954,  956-958,  960-969, 
971,  972,  977;    Dec.  Dig.  §  278.*] 

5.  Masteb  and  Sebvant  ((  289*)— Injttbies 
TO  Sebvant— CoNTBiBUTOBY  Negligence- 
Question  FOB  JUBT. 

It  is  not  negligence  per  se  for  a  freight 
conductor  to  alight  from  a  moving  train,  unless 
the  train  is  moving  so  fast  as  to  make  tne  dan- 
ger obvious  to  a  person  of  ordinary  prudence, 
but  ordinarily  the  question  of  hia  negligence  is 
for  the  jury. 

[Ed.  •  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1089,  1090,  1092-1132 ; 
Dec.  Dig.  S  280.*] 

6.  Masteb  and  Sebvant  <f  137*)— Regula- 
tion OF  Emflotment— Construction. 

The  rule  of  a  railroad  company  that  the 

g roper  place  of  a  freight  train  conductor,  while 
is  tram  is  in  motion,  is  In  the  cupola  of  his 
caboose,  if  he  has  one,  and,  if  the  caboose 
should  not  be  provided  with  a  cupola,  he  must 
maintain  such  a  position  on  the  top  or  inside 
as  will  give  him  a  full  view  of  his  train,  and 
that  he  should  not  ride  on  the  engine,  except  in 
cases  of  necessity,  does  not  prohibit  a  conduc- 
tor from  riding  on  the  engine  at  all  times,  but 
permits  him  to  do  so  in  cases  of  necessity. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  269,  270,  273,  274,  277, 
278;    Dec  Dig.  §  137.*] 

7.  Tbial  (i  194*)— Instructions— iNVADgcNG 
Pbovince  of  Jubt. 

Where,  in  an  action  for  injuries  to  a 
freight  conductor  w'^ile  alighting  from  the  en- 
gine, there  was  evidence  of  the  existence  of  a 
necessity  for  his  riding  on  the  engine,  a  charge 
that  a  conductor  going  on  the  engine  and  sus- 
taining an  injury  in  consequence  thereof  w^ 
guilty  of  contributory  negligence  as  a  matter  of 
law  was  properly  refused  because  invading  thp 
province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  11  413,  436,  439-441,  446-464,  466-466; 
Dec.  Dig.  S  194.»] 

8.  Master  and  Sebvant  (J  112* )— Injury  to 
Servant  —  Liability  of  Masteb  —  Safe 
PiiACE  to  Work. 

It  is  the  duty  of  a  railroad  company  to 
keep  its  roadbed  and  appliances  In /proper  and 
safe  condition  for  its  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  212,  213,  218-223 ;  Dec. 
Dig.  §  112.'*) 

9.  Trial  (§  194*>'lNSTBuonoN8— Invading 
Pbovinoe  of  Jubt. 

The  court,  in  an  action  for  injuries  to  an 
employ^,  may  not  state  in  detail  what  facts  are 
sufficient  to  constitute  negligence  without  vio- 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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lating  Const  art.  5^  §  2,  providing  the  judges 
shall  not  charge  juries  in  respect  to  matters  of 
fact 

FEd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  11  413,  436.  439-441,  446-454,  456-466; 
Dec.  Dig.  S  194.*^ 

10.  Damages  (§  158*)— Personal  Injurxes— 
Pleadings—Evidence. 

A  complaint  in  an  action  for  personal  in- 
juries, which  alleges  that  plaintiff  has  suffered 
grievous  bodily  pain  and  is  and  always  will  be 
incapacitated  for  work  and  has  been  maimed 
and  permanently  injured,  is  sufficient  to  justi- 
fy evidence  of  the  effect  on  sexual  powers. 

[E5d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  441-444 ;   Dec.  Dig.  I  15&*] 

11.  Appeal  and  IDbbob  (§  231*>— EJxceptions 
TO  Evidence— Grounds. 

An  exception  to  the  admission  of  evidence 
cannot  be  sustained  where  the  grounds  of  ob- 
jection are  not  stated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  §1  1299,1352;  Dec.  Dig.  §  231.*] 

Appeal  from  Common  Pleas  Clrcnit  Court 
of  Orangeburg  County;    R.  E.  Copes,  Judge. 

"To  be  officially  reported." 

Action  by  M.  A.  Strauss  against  the  At- 
lantic Coast  Line  Railroad  Company  and  an- 
other. From  a  judgment  for  plaintiff,  de- 
fendants appeal.     AfHrmed. 

The  following  are  the  exceptions: 
"(1)  His  honor  erred.  It  is  respectfully  sub- 
mitted, in  allowing  the  following  testimony 
to  be  given  by  the  plaintiff:  'Q.  If  that 
ground  had  been  in  a  reasonably  safe  con- 
dition where  you  got  off,  what  would  have 
been  the  result,  what  would  have  happened? 
Mr.  Moss:  We  object;  that  is  a  question  of 
opinion.  The  Court:  He  can  state  the 
facts  and  hi&  opinion  of  the  facts.  Q.  If 
that  place  had  been  in  a  reasonably  safe 
condition,  what  would  have  happened?  A. 
I  do  not  think  .that  I  could  have  possibly 
fallen.'  This  ruling  of  liis  honor  was  er- 
roneous because  it  was  not  competent  for 
the  witness  to  express  his  opinion  as  to 
whether,  if  the  ground  had  been  in  a  reason- 
ably safe  condition  where  he  got  off,  he 
would  have  fallen,  but  the  facts  should  have 
been  stated  and  the  Jury  allowed  to  draw 
their  own  inference;  and  the  action  of  his 
honor  in  allowing  such  opinion  to  be  given 
was  highly  prejudicial  to  the  rights  of  the 
defendant. 

**{2)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  grant  a  nonsuit  as 
to  the  defendant  White  at  the  close  of  plain- 
tiff's case,  for  the  reasons  stated  in  the 
grounds  of  said  motion,  which  grounds  were 
as  follows:  'I  move  for  a  nonsuit  as  to 
Mr.  White.  He  is  one  of  the  defendants  in 
the  case  and  there  is  no  testimony  that  he 
has  done  anything  at  all.  If  he  was  acting 
at  all,  he  was  acting  for  the  company.  The 
only  connection  that  he  could  have  would  be 
as  supervisor  of  the  railroad,  and  there  is  no 
testimony  connecting  him  immediately  with 
this  accident  There  is  no  testimony,  except 
that  he  was  the  roadmaster  of  the  company. 


There  is  nothing  against  him  and  nothing 
against  him  as  roadmaster.' 

"(3)  His  honor  erred,  is  is  respectfully  sub- 
mitted, in  refusing  to  allow  the  witness 
Murray  to  testify  as  to  a  statement  made  by 
the  witness  Slawson  at  the  time  of  the  acci- 
dent, whereas  his  honor  should  have  held 
that  such  statement  was  competent  as  si 
part  of  the  res  gestae,  and  further  that  It 
was  not  a  contradiction  of  the  witness  Slaw- 
son. 

"(4)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  direct  a  verdict  at  the 
close  of  the  entire  case  as  to  the  defendant 
White  for  the  reasons  stated  in  the  ground 
of  said  motion,  which  ground  was  as  fol- 
lows :  'We  move  to  direct  a  verdict  as  to  the 
defendant  White  on  the  ground  that  there  is 
no  testimony  whatever  to  connect  Mr.  White, 
either  immediately  or  in  his  official  capacity 
with  this  injury.' 

"(5)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  direct  a  verdict  in  tsL- 
vor  of  both  defendants  for  the  reasons  stated 
in  the  grounds  of  said  motion,  which  grounds 
were  as  follows :  'First  In  that  there  Is  no 
evidence  of  any  negligence  on  the  part  of 
the  defendants.  Second.  In  that  there  is  no 
evidence  of  any  willfulness  or  any  wanton- 
ness on  the  part  of  the  defendants.  Third. 
In  that  there  is  no  proof  tliat  the  presence 
on  the  track  and  roadbed  of  the  bolt  on 
which  plaintiff  slipped  when  he  jumped  was 
known  to  the  defendants  or  that  such  bolt 
was  placed  there  by  their  authority  or  per- 
mission. Fourth,  In  that  a  railroad  com- 
pany is  not  required  to  keep  its  track  and 
roadbed  absolutely  safe  as  a  walkway  or  an 
alighting  place  for  its  employes,  and  the 
mere  fact  that  a  bolt  of  the  size  of  that  in- 
troduced in  evidence  in  this  case  is  permit- 
ted to  be  on  such  track  or  roadbed  consti- 
tutes no  negligence  against  such  company. 
Fifth.  In  that  the  entire  proof  shows  that  the 
injuries  sustained  by  plaintiff  were  due  to 
his  own  negligence  (1)  in  being  in  an  im- 
proper place,  to  wit,  on  the  engine,  instead 
of  his  proper  place,  the  caboose,  without  any 
necessity  for  him  to  be  in  such  improper 
place,  and  (2)  having  placed  himself  in  this 
improper  place  in  jumping  from  the  moving 
engine,  so  as  to  avoid  having  to  walk  ba<^ 
to  the  station,  which  he  would  not  have  had 
to  do  had  he  been  in  his  proper  place  in  the 
caboose.  Sixth.  In  that  the  entire  proof 
shows  that  the  injuries  sustained  by  plain- 
tiff were  at  least  due  to  his  contributory  neg- 
ligence (1)  in  being  in  an  improper  place,  to 
wit,  the  engine,  instead  of  in  his  proper 
place,  the  caboose,  without  any  necessity  for 
him  to  be  in  such  Improper  place,  and  (2) 
having  placed  himself  in  this  improper  place, 
in  jumping  from  the  moving  engine  so  as  to 
avoid  having  to  walk  back  to  the  station, 
which  he  would  not  have  had  to  do  had  he 
been  in  his  proper  place  in  the  caboose,  such 
acts  on  his  part  constituting  a  proximate 
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cause  of  the  accident,  without  which  it  could 
not  have  happened.  Seventh.  That  the  rail- 
road company  is  not  required  to  keep  its 
track  and  roadbed  absolutely  safe  as  a  walk- 
way and  alighting  place  for  its  employ^, 
and  there  Is  no  evidence  in  this  case  that  this 
track  and  roadbed  was  not  In  a  reasonably 
safe  condition  for  alighting.' 

"(0)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  charge  defendants' 
third  request  to  charge,  which  was  as  fol- 
lows: 'Third.  I  charge  you  that  the  proper 
place  for  a  freight  conductor  to  ride  is  in 
his  caboose  and  not  upon  the  engine;  and 
if  such  conductor  leaves  his  caboose  and 
goes  upon  the  engine,  and  he  is  injured  by 
reason  of  his  b^ng  on  the  said  engine,  which 
injury  would  not  have  occurred  had  he  been 
at  his  post  in  the  caboose,  he  is  guilty  of 
contributory  negligence,  as  a  matter  of  law, 
and  cannot  recover.'  This  request  contained 
a  sound  proposition  of  law  directly  applica- 
ble to  the  case,  and  the  refusal  to  charge 
it  constitutes  prejudicial  error. 

"(7)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  charge  defendants' 
fourth  request,  which  was  as  follows: 
'Fourth.  I  charge  you  that  if  a  railroad  con- 
ductor is  riding  in  an  improper  place,  to  wit, 
on  the  engine,  without  any  emergency  re- 
quiring it,  but  in  order  to  save  himself  the 
inconvenience  of  walking  back  to  the  station, 
which  he  would  not  have  had  to  do  had  he 
been  in  his  proper  place  in  the  caboose,  and 
he  Jumps  from  this  improper  place  and  from 
a  moving  train,  his  acts  in  doing  so  are  con- 
tributory negligence,  as  a  matter  of  law, 
for  which  he  cannot  recover.'  This  request 
contained  a  sound  proposition  of  law  direct- 
ly applicable  to  the  case,  and  the  refusal  to 
charge  it  constitutes  prejudicial  error. 

"(8)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  charge  defendants' 
fifth  request,  which  was  as  follows:  'Fifth. 
I  charge  you  that  to  permit  a  bolt  to  lie 
loose  upon  a  railroad  track  is  not  an  act  of 
negligence  on  the  part  of  the  railroad  com- 
pany, unless  it  be  proven  that  the  company 
had  knowledge  of  the  presence  of  the  bolt 
in  such  position,  and  failed  to  remove  it' 
This  request  contained  a  sound  proposition 
of  law  directly  applicable  to  the  case,  and 
the  refusal  to  charge  it  constitutes  prejudi- 
cial error. 

"(9)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  charge  defendants' 
sixth  request,  which  was  as  follows :  'Sixth. 
I  charge  you  that  the  mere  fact  that  the 
plaintiff  was  thrown  by  a  bolt  lying  on  the 
defendant's  roadbed  at  the  point  where  he 
jumped  from  the  train  does  not  show  any 
negligence  on  the  part  of  the  defendant,  but 
it  is  incumbent  upon  plaintiff  to  go  further 
and  prove  that  the  defendant  knew  of  the 
presence  of  such  bolt  on  its  roadbed  and  had 
failed  to  remove  it.'  This  request  contained 
a  sound  proposition  of  law  directly  applica- 


ble to  the  case,  and  the  refusal  to  charge  It 
constitutes  prejudicial  error. 

"(10)  His  honor  erred,  it  is  respectfully 
submitted,  in  refusing  to  charge  defendants* 
seventh  request,  which  was  as  follows:  'Sev- 
enth. I  charge  you  that  the  lHw  does  not 
impose  upon  a  railroad  company  the  duty 
of  keeping  its  track  and  roadbed  In  an  ab- 
solutely safe  condition  as  a  walkway  for  its 
employes,  and  the  fact  that  a  bolt  of  the 
size  of  that  introduced  in  evidence  in  this 
case  is  permitted  to  be  on  such  roadbed  con- 
stitutes no  act  of  negligence  against  the 
railroad  company.'  This  request  contained 
a  sound  proposition  of  law  directly  applica- 
ble to  the  case,  and  the  refusal  to  charge  it 
constitutes  prejudicial  error. 

"(11)  His  honor  erred,  it  is  respectfully 
submitted,  in  giving  the  Jury  the  following 
charge:  The  negligence  of  the  defendant 
will  not  give  the  plaintiff  the  right  to  recov- 
er, unless  that  negligence  is  the  proximate 
cause  of  the  injury.  So  in  regard  to  con- 
tributory negligence,  unless  that  contributory 
negligence  is  the  proximate  cause,  the  con- 
tributing cause,  unless ,  it  contributes  as  a 
proximate  cause  to  the  injury,  then  it  is  not 
a  defense.  Before  contributory  negligence 
can  become  a  matter  of  defense,  it  must 
contribute  to  the  negligence  of  the  defend- 
ant as  a  proximate  cause  of  the  injury.  Just 
like  the  negligence  of  the  defendant  must  be 
the  proximate  cause  of  the  injury.'  This 
charge  was  erroneous  and  prejudicial  be- 
cause it  stated  that,  for  contributory  negli- 
gence to  be  a  defense,  it  must  like  the  neg- 
ligence of  the  defendant  as  a  cause  of  action, 
be  the  proximate  cause  of  the  injury,  where- 
as contributory  negligence  Is  a  defense  if  It 
contributes  to  the  injury  in  the  slightest  de- 
gree as  a  proximate  cause  thereof. 

"(12)  That  his  honor  erred  in  permitting 
the  plaintiff  to  testify  in  response  to  the  fol- 
lowing question:  'Q.  What  effect  has  it  on 
your  powers  of  manhood,  on  your  sexual 
powers?  (Objection.)  Mr.  Moss:  We  object. 
That  is  a  particular  Injury  and  should  be 
specifically  alleged.  They  have  not  set  that 
up  in  the  complaint,  and  it  is  therefore  in- 
competent The  Court:  Answer  the  question. 
A.  They  have  been  materially  decreased. 
Mr.  Moss:  Will  your  honor  have  our  excep- 
tions noted?  Mr.  Raysor:  I  will  withdraw 
the  question.'  We  respectfully  submit  that 
it  is  improper  to  permit  a  question  to  be 
asked,  and  on  objection,  and  after  it  has 
been  answered,  for  counsel  to  withdraw  the 
question,  especially  when  the  Jury  nas  heard 
the  answer  of  the  witness. 

"(13)  That  his  honor  erred  in  permitting 
witness  to  testify  in  response  to  the  follow- 
ing question:  'Q.  What  are  the  symptoms? 
A.  You  have  a  condition  which  the  patient 
shows  from  subjective  and  objective  symp- 
toms. A  pain  in  the  head,  general  melan- 
choly, loss  of  appetite,  despondency,  sexual 
imx)otency.  Mr.  Moss:  We  object  to  any- 
thing about  loss  of  his  sexual  powers.    The 
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Court:  I  think  lie  can  answer  tbe  question. 
Mr.  Moss:  Note  my  exception  to  anything  he 
says  about  sexual  matters.  A.  One  is  sexual 
impotency;  that  it  is  very  characteristic  of 
it.  Mr.  Raysor :  He  may  strike  it  out  Mr. 
Moss :  We  object  to  his  striking  it  out,  after 
it  has  already  come  out  and  the  Jury  has 
heard  it'  We  submit  that  it  was  error  to 
permit  the  witness  to  answer  the  question 
when  no  such  injury  has  been  alleged,  and 
it  is  improper  to  permit  a  question  to  be 
asked,  and  when  objected  to,  and  after  it 
has  been  answered,  for  counsel  to  withdraw 
the  question;  the  Jury  having  heard  tbe  an- 
swer. 

"(14)  That  his  honor  erred  in  permitting 
witness  to  answer  the  following  question: 
'Q.  You  say  it  was  rough?  Can  you  explain 
what  that  consisted  of,  how  it  appeared  to 
you?  A.  There  were  broken-up  bottles  there, 
all  about  there.  Mr.  Moss:  We  object  to 
that  A.  And  rocks.  Mr.  Moss:  We  object 
and  ask  that  that  be  stricken  from  the  rec- 
ord.' We  submit  that  this  was  error  as  it 
was  not  in  response  to  the  allegations  of  the 
complaint 

''(15)  That  his  honor  erred  in  permitting 
the  witness  to  answer  the  following  ques- 
tion: 'Q.  State  whether  you  consider  it  dan- 
gerous or  not?  Mr.  Moss:  We  object  He 
must  state  the  facts.  Not  his  opinion.'  We 
submit  it  was  error  to  allow  witness  to  an- 
swer this  question,  as  this  was  not  a  proper 
subject  for  opinion  evidence. 

"(16)  That  his  honor  erred  in  not  granting 
defendant's  motion  for  a  new  trial  on  the 
minutes  of  the  court.  We  submit  that  tbe 
record  discloses  no  testimony  tending  to  show 
negligence  on  the  part  of  the  defendants." 

Moss  &  Lide,  of  Orangeburg,  and  Henry  B. 
Davis,  of  Florence,  for  appellants.  Raysor 
ft  Summers  and  A.  H.  Moss,  all  of  Orange- 
burg, for  respondent 

GARY,  a  J,  This  is  an  action  for  damag- 
es, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the  de- 
fendants. 

The  complaint  alleges:  That  the  plaintiff 
was  In  the  employment  of  the  defendant 
railroad  company  as  a  conductor,  and  while 
in  charge  of  a  freight  train  on  the  6th  of 
May,  1911,  at  a  station  called  Creston, 
stepped  on  an  iron  bolt  that  had  been  al- 
lowed to.  remain  on  the  right  of  way  near  the 
railroad  tracks,  which  caused  him  to  be 
thrown  to  the  ground  and  under  the  wheels 
of  said  freight  train,  then  moving  slowly, 
whereby  he  was  seriously  and  permanently 
injured.  That  said  injuries  were  caused  by 
the  Joint  and  concurrent  negligence  and 
wantonness  of  the  defendants  In  not  furnish- 
ing him  a  safe  place  to  work;  in  negligently 
constructing  said  right  of  way  and  station 
grounds  in  that  the  station  grounds  were 
uneven ;  in  not  inspecting  the  same,  so  as  to 
see  that  they  were  safe  and  suitable  for  the 


purposes  intended;  and  In  allowing  an  iron 
bolt  to  be  imbedded  in  the  right  of  way  so 
near  the  railroad  tracks  as  to  make  the  same 
unsafe  and  dangerous  for  those  alighting 
from  the  cars.  The  defendants  Interposed  a 
general  denial  to  the  allegations  of  the  com- 
plaiDt  and  set  up  the  defense  of  contributory 
negligence  on  the  ground  that  the  plaintiff 
was  riding  on  the  engine  which  was  not  the 
place  provided  for  him,  and  on  the  further 
ground  that  the  train  was  in  rapid  motion 
when  he  Jumped  from  the  engine.  The  Jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  122,500,  and  the  defendants  appealed  upon 
exceptions,  which  will  be  reported. 

[1]  First  exception:  Conceding  that  there 
was  error  in  allowing  the  witness  to  express 
his  opinion  as  to  what  would  have  haiH;)ened 
if  the  place  had  been  in  a  reasonably  safe 
condition,  it  certainly  was  not  preJudiciaL 
The  plaintiff  had  already  described  the  place 
where  he  was  injured,  and  his  testimony 
tended  to  show  that  his  injury  was  caused  by 
the  unsafe  condition  of  the  right  of  way, 
and  that,  in  his  opinion  it  would  not  other- 
wise have  happened. 

[2]  Second  exception:  The  complaint  al- 
leges that  the  defendant  White  was  charged 
with  the  duty  of  keeping  the  right  of  way, 
station  yards,  and  railroad  tracks  of  his  co- 
defendant  in  a  safe  condition.  He  occupied  a 
dual  relation,  which  is  thus  expressed  in 
Mayer  v.  Thompson-Hutchison  Building  Co., 
104  Ala.  611,  16  South.  620,  28  L.  R.  A.  433, 
53  Am.  St  Rep.  88:  "The  liability  qt  the 
principal  or  master  to  third  persons  does  not 
depend  upon  any  privity  between  him  and 
such  third  persona  It  is  the  privity  between 
the  master  and  servant  that  creates  the  lia- 
bility of  the  master  for  iujuries  sustained 
by  third  persons  on  account  of  misfeasance 
or  nonfeasance  of  the  servant  or  agent*'  In 
a  note  to  this  case,  after  mentioning  the  con- 
fusion that  has  arisen  from  the  failure  to 
observe  the  dual  relation  which  the  servant 
occupies,  it  is  said  that  it  is  "because  they 
(text-book  writers)  do  not  distinguish  between 
the  direct  liability  of  an  agent  or  servant  to 
third  persons  for  breach  of  his  own  duty 
toward  them,  and  an  indirect  liability  to 
them  for  breach  of  duty  to  his  employer, 
and  failing  to  recognize  or  indicate  the  fact 
that  an  agent  or  servant  may  owe  duties  to 
third  persons  at  the  same  time  he  owes 
service  to  his  employer.'*  This  language  is 
quoted  with  approval  in  the  cases  of  Ellis 
V.  Railway,  72  S.  a  465,  52  S.  E.  228,  2  Ll  R. 
A.  (N.  S.)  378,  Carter  ft  Harris  v.  Railway, 
84  S.  0.  646,  66  S.  E.  997,  and  Railway  v. 
Devlin,  85  S.  C.  128,  67  S.  E.  149,  and  is  con- 
clusive of  the  question  under  consideration. 

[3]  Third  exception:  The  question  present- 
ed by  this  exceptipn  arose  as  follows,  during 
the  examination  of  the  witness  Murray:  **Q, 
Was  any  one  else  there?  A.  No  one  that  I 
saw.  Q.  Would  you  have  seen  them?  A. 
Yes,  sir;   Slawson  came  up  after  I  went  in 
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the  office  and  reported  the  facts.  Q.  Did  he 
make  any  statement  as  to  where  he  was? 
A.  Here  is  what  he  said:  'Was  standing  in 
front  of  my  store  door,  and  saw  him  fall* — 
Mr.  Raysor:  We  object;  there  is  no  foimda- 
tion  for  any  contradiction.  The  Court:  I 
don*t  think  that  the  witness  can  be  contra- 
dicted unless  the  foundation  is  laid.  Mr. 
Lide:  We  are  not  attempting  to  contradict 
any  statement  that  Mr.  Slawson  made.  The 
Court:  I  think  he  can  say  that  he  saw  Mr. 
Slawson,  but  not  what  Mr.  Slawson  said." 
The  ruling  of  the  presiding  judge  is  sus- 
tained by  the  case  of  State  v.  Stockman,  82 
S.  C.  388,  W  S.  E.  595,  129  Am.  St  Rep.  888, 
in  which  it  was  held  that  the  second  witness 
could  testify  as  to  what  he  saw,  but  not  as  to 
what  the  first  witness  had  said,  without  lay- 
ing the  foundation  for  otherwise  contradict^ 
ing  him. 

Fourth  exception:  What  was  said  in  con- 
sidering the  second  exception  is  conclusive  of 
this  question. 

[4]  Fifth  exception:  The  first  question  that 
will  be  considered  is  whether  there  was  any 
testimony  tending  to  show  negligence  on  the 
part  of  the  railroad  company. 

The  plaintiff  testified  as  follows:  ''Q. 
What  did  you  do  after  you  left  Sumter?  A. 
We  did  the  regular  work  at  all  the  stations, 
at  Pinewood,  Remini,  and  Lone  Star,  and 
leaving  there  I  got  on  the  engine  and  came 
to  Oreston.  Q.  Were  you  on  schedule  time 
leaving  Lone  Star  that  morning?  A.  No, 
sir;  we  were  a  little  late.  Q.  When  you 
left  Lone  Star,  what  did  yon  do?  A.  I.  got 
on  the  engine  leaving  Lone  Star.  Q.  You 
rode  to  where?  A.  To  Oreston.  Q.  How 
much  late  were  you?  A.  I  don't  know  how 
much  late  we  were.  Q.  Why  did  you  get  on 
the  engine?  A.  It  was  nearest  to  me,  and 
it  saved  time  for  me  to  get  on  the  engine.  It 
was  up  to  me  to  save  as  much  time  as  pos- 
sible and  to  get  over  the  road  as  quick  as 
possible.  Q.  Explain  ^why  you  had  to  make 
up  time.  A.  We  were  late  and  had  to  make 
up  all  the  time  we  could,  not  to  exceed  our 
running  time,  80  miles  on  hour.  Q.  Wlien 
you  are  behind  your  schedule,  what  is  your 
duty?  A.  To  make  up  all  the  time  we  can  so 
as  not  to  delay  unnecessarily.  Q.  The  rea- 
son that  yon  boarded  the  engine  was  what? 
A.  To  save  having  to  stop  the  cab,  to  get  off 
and  on.  Coming  np  it  was  nearest  to  me. 
Q.  How  long  was  that  train?  A.  Seventeen 
cars,  all  told.  Q.  If  you  had  not  gotten  on 
the  engine,  what  would  the  train  have  had 
to  do?  A.  It  would  have  had  to  stop  for  me. 
Q.  Were  you  on  the  engine  prior  to  that 
time?  A.  Yes,  sir;  I  was.  Q.  Where  from? 
A.  Prom  Pinewood  to  Remini,  from  Remlnl 
to  Lone  Star,  and  from  Lone  Star  to  Creston. 
Q.  Where  is  It  customary  for  the  conductor 
to  ride?  A.  On  the  engine,  or  any  part  of 
the  train,  on  top  of  the  cars,  or  in  the  shack ; 
he  is  responsible  for  the  whole  train.  Q. 
Your  duties  call  you  where?  A.  Anywhere 
on  the  train;    I  am  in  charge  of  the  train. 
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Q.  Is  it  a  usual  or  an  unusual  occurrence 
for  you  to  ride  on  top  of  the  train  or  on  the 
engine;  is  it  a  usual  thing  for  you  to  ride 
on  the  engine?  A.  It  is  a  usual  occurrence. 
Q.  About  how  late  were  you?  A.  I  don*t 
know;  I  looked  at  my  watch;  and  it  was 
11:25,  and  we  were  due  over  here  at  11:25  or 
11:30  at  Orangeburg.  Q.  You  got  on  the 
engine?  A.  Yes,  sir.  Q.  Where  is  the  place 
that  you  usually  ride?  A.  On  the  engine  or 
in  the  cab,  whichever  is  most  convenient.  Q. 
Have  you  any  rule  as  to  that?  A.  Not  that 
I  know  of;  I  have  never  been  informed  of 
any.  Q.  You  usually  ride  in  the  engine?  A. 
On  the  engine  for  convenience  in  making 
time;  the  cab  is  on  there  for  our  conven- 
ience, if  we  wish  to  ride  in  it  Q.  You  were 
going  to  Oreston;  what  happened  to  you 
there?  A.  We  were  running  slow,  barely 
moving,  and  I  stepped  off.  Q.  How  fast 
were  you  running?  A.  Four  miles  an  hour, 
barely  moving  at  a  good  walking  rate;  I 
stepped  off  the  engine,  holding  on  with  my 
right  hand,  and  I  stepped  on  the  ground  with 
my  right  foot  and  struck  some  object  Q.  In 
what  direction  did  you  step?  The  train  was 
running  in  a  southern  direction,  •  and  you 
stepped  off  on  the  right  side  of  the  engine. 
How  did  you  step?  A.  I  stepped  off  with  my 
right  foot  first,  and  my  left  foot  next,  the 
natural  step  in  walking.  Q.  Did  you  take 
any  step  after  you  touched  the  ground?  A. 
No,  sir;  not  that  I  remember.  I  fell  Im- 
mediately on  touching  the  ground.  Q.  Wliat 
did  you  strike?  A.  I  don*t  know;  I  struck 
some  object  Q.  Did  you  or  not  start  to  walk 
along  by  the  side  of  the  engine?  A.  I  took 
a  step  in  the  same  direction  that  the  train 
was  going.  Q.  You  were  going  where?  A. 
Gtoing  up  the  steps  to  the  depot.  Q.  You  got 
off  the  train,  to  go  up  there?  A.  Yes,  sir. 
Q.  What  happened  to  you?  A.  I  fell.  Q. 
What  caused  you  to  fall?  A.  I  don't  know 
what  it  was,  but  it  was  something  lying  there 
that  rolled  or  moved  with  me.  •  •  • 
Q.  Why  did  you  do  that;  why  did  you  get  off 
the  train  that  day  as  it  was  moving  along? 
A.  I  always  got  off  when  it  was  moving 
along.  I  wanted  to  get  to  the  station  as 
quick  as  I  could.  Q.  What  for?  A.  To  reg- 
ister my  train  to  get  what  orders  they  had ; 
that  is  a  regular  registering  point  Q.  You 
did  that  to  make  up  time?  A.  Yes,  sir.  Q. 
Where  did  you  get  off  that  train,  with  regard 
to  the  depot?  A.  At  the  south  end.  Q.  Was 
it  or  not  opposite  the  steps?  A.  Very  nearly 
opposite  the  steps.  •  •  •  Q.  Could  you 
tell,  after  you  struck  the  ground,  what  its 
condition  was?  A.  It  was  rough  and  I 
could  not  catch  myself  when  I  fell.  Q.  Why? 
A.  I  slipped  down  toward  the  track  Q.  Why 
did  you  slip  down  toward  the  side  of  the 
track?  A.  The  dirt  that  they  filled  in  was 
in  rolling  shape  and  sloped  down  toward  the 
rail.  Q.  That  was  the  reason  that  you  fell 
toward  the  rail,  on  account  of  the  dirt  being 
uneven  there?  A.  Yes,  sir.  Q.  I  want  you  to 
tell  again  to  the  Jury,  to  iUustrate  Just  how 
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yon  got  off  that  train,  and  how  you  struck 
the  Instrument  on  the  ground.  A.  In  step- 
ping off,  I  had  hold  of  the  handrail  with 
both  feet  on  the  step.  When  I  go  to  make  a 
step,  I  turn  one  hand  loose.  I  stepped  down 
with  my  right  foot,  and  then  when  I  put  my 
left  foot  down  I  struck  the  bolt" 

Harry  L.  Slawson,  a  witness  for  the  plain- 
tiff, testified  as  follows:  "Q.  You  had  your 
hand  on  the  steps?  A.  Yes,  sir.  Q.  Did  you 
or  not  see  Mr.  Strauss  alight  from  that 
train?  A.  Yes,  sir.  Q.  You  saw  him  fall 
under  the  train?  A.  Yes,  sir.  Q.  Shoot  back 
under  the  train?  A.  Yes,  sir.  Q.  Did  you 
see  what  caused  him  to  go  under  there?  A. 
Yes,  sir ;  he  stepped  on  a  pin,  a  roller  about 
that  long.  Q.  Did  you  pick  It  up?  A.  Yes, 
sir.  Q.  That  Is  the  bolt?  A.  Yes,  sir.  Q. 
He  stepped  off  with  his  right  foot  first,  and 
his  left  foot  caught  that,  and  he  went  under 
the  train?  A.  Yes,  sir.  Q.  Is  that  the  bolt? 
A.  Yes,  sir.  Mr.  A.  H.  Moss:  We  offer  this 
bolt  In  evidence.  Q.  Where  did  it  roll; 
where  did  you  pick  It  up?  A.  Right  up  to 
the  rail.  Q.  Far  enough  out  for  him  to  step 
on  It?  A.  Yes,  sir;  It  rolled  back  toward 
the  rail.  Q.  State  whether  you  saw  the  Im- 
print in  the  ground?  A.  Yes,  sir;  and  I 
showed  It  to  Mr.  Murray.  Q.  When?  A. 
The  same  day.  Q.  Did  you  say  that  it  slop- 
ed down  toward  the  rail?  A.  Yes,  sir.  Q. 
Prom  the  depot  down  toward  the  rail?  A. 
Yes,  sir.  Q.  State  whether  or  not  the  rails 
were  below  the  level  of  the  ground.  A.  The 
rails  were  below  that.  Q.  State  whether  or 
not  the  right  of  way  sloped  down  to  the  rails. 
A.  Yes,  sir.  Q.  State  whether  or  not  in  ad- 
dition to  that  slope  there,  whether  It  was 
rough?  A.  It  was  very  rough;  I  guess  It 
must  slope  three  or  four  Inches.  Q.  Tell  the 
jury  how  that  the  slope  slanted  toward  the 
rail;  you  say  that  it  was  rough?  A.  Yes, 
sir.  Q.  State  whether  it  was  ridged?  A. 
Yes,  sir;  It  was,  with  holes  In  it.  Q.  State 
whether  or  not  It  was  full  of  little  valleys 
and  trenches?  A.  Yes,  sir;  there  were  lit- 
tle valleys.  Q.  That  was  on  the  yard  there? 
A.  Yes,  sir.  Q.  Right  in  the  yard  at  Ores- 
ton?  A.  Yes,  sir.  Q.  That  is  right  where 
the  train  employes  get  off  and  on  the  train? 
A.  Yes,  sir.  Q.  State  whether  or  not  the 
right  of  way  was  in  a  safe  condition?  A.  It 
was  not.  Q.  What  is  the  condition  of  that 
right  of  way?  A.  It  has  been  rough  for 
quite  a  while.  Q.  What  was  its  condition 
for  persons  getting  off  and  on  the  trains?  A. 
It  was  unsafe.*' 

It  cannot  be  successfully  contended  that 
the  only  reasonable  inference  from  the  fore- 
going testimony  is  that  there  was  no  negli- 
gence whatever  on  the  part  of  the  defendant 
railroad  company  In  providing  a  safe  place 
for  the  plaintiff  to  work. 

[5]  The  next  question  for  determination  Is 
whether  the  testimony  shows  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 

The  rule  is  thus  stated  in  Creech  v.  Rail- 
way, 66  S.  0.  528,  45  S.  B.  86:    "Ordinarily 


it  should  be  left  to  the  jury  to  determlDe 
whether  the  passenger's  act  of  alighting  or 
boarding,  under  all  the  circumstances,  iseas 
negligent.  ♦  ♦  ♦  In  addition  to  the  speed 
of  the  train,  there  are  other  circumstances 
proper  to  be  considered  in  determining  the 
fact  of  contributory  negligence,  as  to  the 
age  or  vigor  of  the  passenger,  whether  he 
was  with  or  without  Incumbrance,  whether 
it  was  dark  or  light,  the  distance  between 
the  platform  steps  of  the  car  and  the  land- 
ing, etc.  But  the  main  circumstance  relied 
on  in  the  demurrer  to  sustain  contributory 
negligence  being  the  speed  of  the  train,  mov- 
ing at  the  rate  of  three  or  four  miles  an 
hour,  and  the  fact  not  warranting  a  conclu- 
sive presumption  of  contributory  negligence, 
it  was  not  error  to  deny  the  demurrer,  in  so 
far  as  It  was  based  upon  contributory  neg- 
ligence." 

The  court  uses  the  following  lang^iage  in 
Gyles  V.  Railway,  79  S.  C.  176,  60  S.  E. 
433:  ''The  rule  of  law  declared  in  this  state 
is  that  It  is  not  negligence  per  se  to  board 
or  alight  from  a  moving  train,  unless  the 
train  is  moving  so  fast  as  to  make  the  dan- 
ger of  alighting  or  boarding  obvious  to  a  per- 
son of  ordinary  prudence,  and  that  ordinari- 
ly It  should  be  left  to  the  Jury  to  determine 
whether  the  passenger's  act  is  negligent  un- 
der the  circumstances."  What  was  said  in 
regard  to  a  passenger  is  applicable  to  an 
employ^.  BouchiUon  v.  Railway,  90  S.  G. 
42,  72  S.  E.  634. 

In  Stephens  v.  Railway,  82  S.  C.  542,  64 
S.  E.  601,  it  is  said:  "Whether  it  is  neg- 
ligence to  Jump  from  a  slowly  moving  train 
is  a  question  for  the  Jury,  and  the  court 
will  not  hold  it  to  be  contributory  negligence, 
as  a  matter  of  law.  To  take  the  case  from 
the  Jury,  it  must  clearly  appear  that  the 
train  was  going  at  such  a  high  rate  of  speed 
that  it  was  in  fact  obvious  to  the  plaintiff, 
or  would  have  been  obvious  to  any  reason- 
able man,  that  injury  would  probably  result 
from  Jumping."  In  that  case  the  court 
quotes  with  approval  the  following  language 
of  the  court  in  the  case  of  McKee  v.  Tour- 
telotte,  167  Mass.  69,  44  N.  E.  1071,  48  U  R. 
A.  542:  "The  nature  and  the  degree  of  the 
danger,  the  extent  of  plaintiff's  appreciation 
of  it,  and  the  exigency  of  the  work  all  enter 
into  consideration,  and  no  universal  rule  can 
be  laid  down."  These  authorities  show  that 
the  circuit  Judge  could  not  have  decided  that 
the  facts  constituted  contributory  negligence 
on  the  part  of  the  plaintiff  or  what  was  the 
proximate  cause  of  the  injury  without  invad- 
ing the  province  of  the  Jury. 

[6]  Sixth  exception:  Rule  866  of  the  rail- 
road company  was  as  follows:  **The  proper 
place  for  a  freight  train  conductor,  while  his 
train  is  In  motion,  is  in  the  cupola  of  Ills 
caboose,  if  it  has  one.  If  the  caboose  should 
not  be  provided  with  a  cupola,  he  will  then 
maintain  such  position,  either  on  the  top  or 
inside,  as  will  give  him  a  full  view  of  his 
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train,  and  enable  him  to  see  that  his  men  per- 
form their  duties,  and  that  they  go  promptly 
when  necessary  to  flag.  He  must  also  keep 
a  lookout,  especially  when  rounding  curves. 
He  should  not  ride  on  the  engine,  except  In 
case  of  necessity.*'  The  rule  does  not  pro- 
hibit the  conductor  from  riding  on  the  en- 
gine at  all  times,  but  permits  him  to  do  so 
In  cases  of  necessity. 

[7]  The  testimony  of  the  plaintiff  tends  to 
show  that  the  necessity  existed  in  the  pres- 
ent case,  and  that  the  presiding  judge  could 
not  have  charged  as  requested  without  in- 
vading the  province  of  the  jury. 

[t]  Eighth  exception:  The  rule  In  such 
cases  Is  thus  stated  In  Rlchey  v.  Railway, 
69  S.  C.  387,  48  S.  B.  285:  "The  fourth  ques- 
tion argued  by  appellant's  attorney  is:  'Did 
the  circuit  judge  err  In  Imposing  the  abso- 
lute duty  upon  the  railway  company  to  pro- 
vide the  plaintiff  with  safe  appliances  and  a 
safe  place  in  which  to  work?'  His  honor, 
the  presiding  judge,  charged  the  jury  that 
it  was  the  duty  of  the  defendant.  Southern 
Railway  Company,  to  keep  its  roadbed  and 
appliances  In  proper  and  safe  condition.  The 
assignment  of  error  Is  that  the  presiding 
judge  should  have  charged  that  It  was  the 
duty  of  the  defendant  company  only  to  exer- 
cise ordinary  care  In  keeping  the  roadbed 
and  appliances  In  proper  and  safe  condition. 
*  *  *  The  charge  of  the  circuit  judge  in 
this  respect  was  In  conformity  with  the 
doctrine  announced  by  the  text-writers  and 
with  the  decisions  hereinbefore  mentioned. 
The  facts  set  forth  in  the  assignment  of  er- 
ror constitute  matter  of  defense,  but  are  not 
elements  in  the  cause  of  action"— citing 
Branch  v.  Railway,  35  S.  G.  405,  14  S.  E. 
808.  These  authorities  are  conclusive  of  this 
question. 

Ninth  exception:  What  has  just  been  said 
disposes  of  this  exception. 

[9]  Tenth  exception:  The  court  could  not 
undertake  to  state  In  detail  what  facts  are 
sufficient  to  constitute  negligence  without  vi- 
olating section  2,  art  5,  of  the  Constitution, 
which  provides  that:  "Judges  shall  not 
charge  juries.  In  respect  to  matters  of  fact" 
Weaver  v.  Railway,  76  S.  C.  49,  56  S.  E.  657, 
121  Am.  St  Rep.  934. 

Eleventh  exception:  'When  the  charge  is 
considered  In  its  entirety,  it  will  be  seen  that 
the  jury  were  not  misled  by  the  use  of  the 
word  ''the"  instead  of  "a,"  as  contended  by 
the  appellant 

[10]  Twelfth  exception:  The  Injuries  al- 
leged In  the  complaint  were  that  "the  plain- 
tiff has  suffered  grievous  and  long-continued 
bodily  pain,  was  and  is,  and  always  will  be. 
Incapacitated  for  work,  *  •  *  has  been 
maimed  and  permanently  injured,  and  pre- 
vented from  pursuing  any  active  calling  in 
life,  and  otherwise  hurt."  Not  only  was  the 
question  admissible  under  the  allegations  of 
the  complaint,  but  It  would  have  been  ad- 


missible, under  general  allegations  of  Injury, 
In  order  that  the  jury  might  be  able  to  ren- 
der a  proper  verdict. 

Thirteenth  exception:  What  has  just  been 
said  disposes  of  this  question. 

[11]  Fourteenth  exception:  This  exception 
cannot  be  sustained  for  the  reason  that  the 
grounds  of  objection  were  not  stated. 

Fifteenth  exception:  What  has  already 
been  said  disposes  of  this  exception. 

Judgment  affirmed. 

HYDRICK,  WATTS,  and  ERASER,  JJ., 
concur.    WOODS,  J.,  disqualified. 


(1S9  Ga.  607) 

BROWN  et  aL  v.  HAWKINS,  Tax  Collector, 

et  al. 

(Supreme  Court  of  Georgia.     April  17,  1913.) 

(SyllahuB  by  ih9  Court.) 

"L  Appeal  and  Erbob  (§  327*)— Pabtitos. 

A  motion  to  dismiss  a  bill  of  exceptions 
upon  the  ground  that  one  not  a  necessary  party 
is  not  made  a  party  defendant  in  error  is  with- 
out merit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §1  1795,  1814-1820,  1822- 
1835 ;   Dec.  Dig.  |  a27.*] 

2.  Schools  and  School  Distbiots  <§§  27, 
111*)— Latino  off  School  Distbict--Col- 
LEcnoN  OP  Tax— Injunction. 

The  adoption  of  a  resolution  by  a  county 
board  of  education  that  the  territory  embraced 
in  each  militia  district  in  the  county  shall  con- 
stitute a  separate  school  district  is  not,  without 
more,  a  substantial  compliance  with  the  posi- 
tive requirements  of  the  statute  in  relation  to 
the  laying  off  and  marking  out  of  the  coun^ 
into  school  districts  by  the  county  board  of  ed- 
ucation; and  a  school  district  sought  to  be 
established  merely  by  such  a  resolution  is  not  a 
lawful  district,  and  an  election  within  such  ter- 
ritory for  the  determination  of  the  question  of 
imposing  a  local  tax  therein  for  the  support  of 
public  schools  in  illegal.  The  collection  of  a 
tax  levied  in  pursuance  of  the  election  should 
be  enjoined,  upon  due  and  proper  application 
by  citizens  and  taxpayers  of  the  territory. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  %%  45,  265-268; 
Dec  Dig.  §§  27,  111.*] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty ;  J.  B.  Park,  Judge. 

Suit  by  R.  R«  Brown  and  others  against 
K.  P.  Hawkins,  tax  collector,  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Reversed. 

Allen  &  Pottle  and  Sibley  &  Sibley,  all  of 
Mllledgevllle,  for  plaintiffs  In  error.  Hlnes 
&  Pinson,  of  Mllledgevllle,  for  defendants  In 
error. 

FISH,  C.  J.  R.  B.  Brown  and  several  oth- 
ers brought  their  equitable  petition  against 
K.  P.  Hawkins,  as  tax  collector,  N.  H.  Bnl- 
lard,  as  county  school  commissioner,  and  G. 
C.  McKlnley,  chairman,  and  two  others,  as 
county  commissioners,  all  of  Baldwin  county, 
for  the  purpose  of  enjoining  the  levy  and 
collection  of  a  local  tax  for  public  schools  In 
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what  la  known  as  the  319th  school  district 
of  •such  county,  In  accordance  with  the  result 
of  an  election  held  in  that  district  on  Au- 
gust 27,  1912,  the  result  of  which  had  heen 
declared  in  favor  of  local  taxation.  The 
petitioners  alleged  themselves  to  be  citizens 
and  taxpayers  of  said  district,  and  that  the 
election  held  to  determine  whether  the  tax 
should  be  levied  in  the  district  was  illegal 
and  void  for  several  reasons  set  forth*  among 
them  being  that  the  county  board  of  educa- 
tion of  Baldwin  county  had  never  laid  off  the 
county  Into  school  districts  and  made  and 
filed  a  map  of  such  districts  with  the  ordi- 
nary, as  the  statute  requires.  The  judge, 
upon  consideration  of  the  pleadings  and  evi- 
dence submitted,  refused  to  grant  an  inter- 
locutory injunction,  and  the  petitioners  ex- 
cepted. 

So  much  of  the  evidence  as  relates  to  the 
controlling  point  of  the  case  is  in  substance 
as  follows:  Many  years  ago  seven  militia 
districts  were  created  in  the  county  of  Bald- 
win, and  prior  to  the  passage  of  the  act  of 
1905  (Acts  1905,  p.  425),  providing  for  local 
tax  for  district  schools,  commonly  known  as 
the  "McMlchael  Act,"  and  when  that  county 
constituted  a  school  district  the  militia  dis- 
tricts were  considered  and  treated  by  the 
school  authorities  of  the  county  as  subschool 
districts.  After  the  passage  of  the  act,  and 
in  the  faU  or  winter  of  1905,  the  county 
board  of  education  fully  discussed  the  sub- 
ject of  laying  off  the  county  into  school  dis- 
tricts, and  the  county  school  commissioner, 
who  was  the  secretary  of  the  board  of  educa- 
tion, "suggested  that  there  could  be  no  bet- 
ter division  of  the  county  into  school  dis- 
tricts than  a  division  to  conform  to  the  mili- 
tia districts ;  and  his  suggestion  was  adopted, 
and  the  county  so  divided." 

In  other  words,  the  county  board  of  educa- 
tion at  that  time  adopted  a  verbal  resolution 
making  the  territory  included  within  the 
boundaries  of  each  militia  district  a  sep- 
arate school  district  This  resolution  was 
never  entered  upon  the  minutes  of  the  board, 
but  nearly  six  years  thereafter,  on  June  6, 
1911,  by  order  of  the  president  of  the  board 
(It  not  appearing  that  the  board  had  taken 
any  further  action  on  the  matter)  its  secre- 
tary made  the  following  entry  on  the  min- 
utes: **That  whereas,  motion  for  redistrict- 
Ing  county  adopting  militia  districts  as 
school  districts  does  not  appear  on  the  min- 
utes at  the  time  when  motion  was  passed, 
this  motion  be  entered  upon  the  minutes  of 
this  date."  The  militia  district  lines  have 
not  since  been  changed.  The  county  board 
of  education  has  never  done  anything  more 
towards  laying  off  the  county  into  school 
districts,  defining  the  lines  thereof  by  bound- 
arles  or  by  marking  out,  or  in  any  other  way 
Indicating  the  area  and  boundaries  of  the 
school  districts  of  the  county.  The  319th 
militia  district  Is  Irregular  in  shape,  and  is 
about  7  miles  in  length  from  north  to  south 
and  about  12  miles  in  width  from  east  to 


west  No  map  of  the  county  laid  off  into 
school  districts,  or  in  any  way  indicating  or 
referring  to  the  school  districts,  or  either  of 
them,  has  ever  been  filed  with  the  ordinary; 
nor  has  such  map  ever  been  made  by  the 
county  board  of  education,  or  by  any  one  else 
for  the  board.  There  is  now,  however,  and 
has  been  for  several  years  past,  a  map  of 
the  county  in  each  of  the  offices  of  the  ordi- 
nary, derk,  and  county  commissioners, 
"showing  very  fully  most  of  the  residences, 
roads,  churches,  schools,  gins,  and  dwelling 
houses  in  said  county,  outside  of  Milledge- 
ville,  and  showing  the  militia  districts  there- 
in, and  said  map  is  very  complete,  and  a 
fairly  accurate  map  of  the  county.  •  ♦  • 
It  was  furnished  to  the  county  by  the  county 
authorities,"  and  was  made  by  the  county 
surveyor,  who  was  a  member  of  the  county 
board  of  education.  As  already  stated,  no 
reference  Is  made  on  these  maps  to  any 
school  district 

[1]  1.  A  motion  was  made  in  this  court  by 
the  defendants  in  error  to  dismiss  the  bill 
of  exceptions,  on  several  grounds,  aU  of 
which,  except  one,  was  met  by  the  allowance 
of  an  amendment  offered  by  plaintiffs  in  er- 
ror. The  ground  not  covered  by  the  amend- 
ment is  that  Q.  G.  McKinley,  who  was  a 
party  defendant  in  this  case  below,  is  not 
made  a  party  defendant  in  error  in  the  biU 
of  exceptions.  McKinley,  as  chairman  of 
the  board  of  county  commissioners,  filed  an 
answer  to  the  petition,  in  which  it  was  al- 
leged that  the  commissioners  of  roads  and 
revenue  of  the  county  had,  prior  to  the  in- 
stitution of  petitioners'  case,  levied  the  tax 
at  a  given  rate  on  the  property  In  the  dis- 
trict in  which  the  petitioners  resided  and 
owned  property,  and  that  the  board  of  com- 
missioners did  not  contemplate  or  intend  to 
do  anything  further  towards  the  collection 
of  the  taxes  so  levied.  On  the  hearing  this 
answer  was  in  no  wise  controverted.  It  fol- 
lows that  McKinley  had  no  farther  interest 
in  the  result  of  the  case,  and  he  was,  there- 
fore, not  a  necessary  party  defendant  in  er* 
ror.    The  motion  to  dismiss  is  overruled. 

[2]  2.  The  act  of  August  23,  1905  (Acts 
1905,  p.  425)  as  amended  by  the  act  of  Au- 
gust 21,  1906  (Acts  1906,  p.  61),  codified  in 
CJivil  Code,  I  1531  et  seq.,  declares:  "As 
soon  thereafter  as  practicable,  it  shall  be 
the  duty  of  the  county  board  of  education 
of  each  county  in  Georgia  to  lay  off  the 
county  into  school  districts,  the  lines  of 
which  shall  be  clearly  and  positively  defined 
by  boundaries,  such  as  creeks,  public  roads, 
land  lots,  district  lines,  or  county  linea  The 
school  districts  thus  marked  out  shall  contain 
an  area  of  not  less  than  sixteen  square  miles, 
and,  where  practicable,  shall  be  bo  shaped 
as  to  have  the  school  building  as  near  the 
center  as  possible,  and  no  territory  shall  be 
included  whose  occupants  reside  farther  than 
three  miles  from  the  schoolhouse  without 
written  petition  of  two-thirds  of  the  quali- 
fied voters  therein:   Provided,  that  the  board 
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of  education  may  have  the  right  to  establish 
districts  with  areas  less  than  sixteen  square 
miles  where  there  are  natural  causes  or  lo- 
cal conditions  that  make  it  necessary  to  do 
80.  The  natural  causes  which  will  permit 
the  creation  of  smaller  districts  are  moun- 
tains, streams  over  which  there  are  no  bridg- 
es, and  dangerous  roads.  Local  conditions 
which  will  permit  the  creation  of  small  dis- 
tricts must  be  determined  by  the  board  of 
education.  *  *  *  A  map  of  the  county 
thus  laid  off,  plainly  outlining  the  boundaries 
of  the  school  district  with  full  description 
thereof,  shall  be  filed  with  the  ordinary," 
etc.  There  is  no  authority  of  law  for  a 
board  of  education  of  a  county  to  disregard 
these  positiye  requirements  of  the  statute. 
Lansdell  t.  King,  134  Oa.  586,  68  S.  B.  102. 
The  adoption  of  the  resolution  by  the  county 
board  Of  education  of  Baldwin  county,  creat- 
ing a  separate  school  district  of  the  terri- 
tory embraced  in  each  of  the  seven  militia 
districts  of  the  county,  without  more,  was 
neither  a  literal  nor  a  substantial  compli- 
anoe  with  the  statute  requiring  the  board 
to  lay  off  and  mark  out  the  county  into 
school  districts,  the  lines  of  which  shall  be 
clear  and  positively  defined  by  boundaries, 
and  to  file  with  the  ordinary  a  map  of  the 
county  thus  laid  off,  plainly  outlining  the 
boundaries  of  the  school  districts  with  full 
description  thereof.  The  mere  statement  of 
the  positive  requirements  and  the  action  of 
the  county  board  of  education,  as  shown  by 
the  evidence  in  the  foregoing  statement  of 
facts,  clearly  demonstrates  that  the  district 
known  as  the  319th  school  district  of  Bald- 
win county,  has  never  been  legally  laid  off 
and  marked  out,  and  is  therefore  not  a  law- 
ful school  district,  and  that  the  election  held 
therein  on  August  27,  1912,  for  the  deter- 
mination of  the  question  of  imposing  a  local 
tax  therein  for  the  rapport  of  public  schools, 
was  illegal,  and  that  accordingly  the  judge 
erred  in  refusing  to  grant  an  interlocutory 
injunction  restraining  the  collection  of  such 
a  tax. 

The  ruling  here  made  is  not  in  conflict 
with  that  in  Mabry  v.  Fuller,  133  Ga.  881, 
67  S.  Bl  91,  relied  on  by  counsel  for  defend- 
ants in  error.  In  that  case  it  appeared  that 
the  county  board  of  education,  during  its 
meetings,  laid  off  the  county  into  school  dis- 
tricts, by  marking  out  the  school  districts 
on  a  map  of  the  county  in  the  office  of  the 
county  school  commissioner,  showing  bound- 
aries of  each  district,  and  that  the  bounda- 
ries of  the  particular  district  there  in  ques- 
tion were  clearly  and  positively  defined 
and  laid  off  on  such  map,  and  that  the  board 
agreed  to  sudi  boundaries  and  established 
the  districts  accordingly.  Nor  is  the  decision 
In  Dobbs  v,  Hardin,  137  Ga.  191,  73  S.  Bi 
582,  dted  by  counsel  for  defendants  in  er- 
ror, in  conflict  with  our  ruling  in  the  case 
at  bar.    In  that  case  it  was  held  "that  while 


the  board  of  education  of  each  county  should 
lay  it  off  into  school  districts,  making  a  map 
thereof  showing  the  lines  and  boundaries  as 
laid  off,  and  file  the  map  with  the  ordinary, 
as  the  statute  requires,  yet  we  cannot  hold 
that  under  the  facts  above  stated,  and  the 
long  delay  on  the  part  of  the  plaintiffs  in 
applying  for  an  injunction  to  restrain  the 
collection  of  the  tax,  the  Judge  was  not  war- 
ranted in  denying  an  interlocutory  injunction 
against  the  collection  of  the  tax  for  the 
year  1910."  The  facts  set  fbrth  in  the  de- 
cision in  that. case  clearly  differentiate  it 
from  the  present  case. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(189  Ga.  702) 
BROWN  et  al.  v.  HORNB  et  al. 
(Supreme  Court  of  Georgia.     April  17,  1913.) 

(8yllahu9  ly  the  Court.) 

1.  Motion  to  Dismiss. 

The  motion  to  dismiss  is  without  merit. 

2.  Refusal  of  Quo  Wabranto. 

The  case  upon  its  facts  is  controlled  by  the 
decision  this  day  rendered  in  Brown  v.  Haw- 
kins, 77  S.  B.  1128,  and  the  judgment  refusing 
the  writ  of  quo  warranto  is  therefore  reversed. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  R.  R.  Brown  and  others  against 
A.  J.  Home  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed. 

Allen  &  Pottle  and  Sibley  &  Sibley,  all  of 
MlUedgevUle,  for  plaintifb  in  error.  Hines 
ft  Vinson,  of  MiUedgeville,  for  defendants  in 
error. 

FISH,  O.  J.  Judgment  reversed.  All  the 
Justices  concur. 

(m  Ga.  601) 

BENSON  et  aL  v.  MARIETTA  FBRTZLIZER 

CO. 

(Supreme  Court  of  Georgia.    April  17,  1918.) 

(8yUabu9  ly  the  Court.) 
1.  Pleading     (i    238*)^Aicbndhknt  — Kb- 

FUSAL. 

Upon  the  trial  the  court  refused  to  allow 
an  amendment  offered  to  the  answer,  setting 
up  new  facts  and  a  defense  of  which  no  notice 
had  been  given  by  the  original  answer.  There 
was  no  affidavit  accompanying  the  proposed 
amendment,  as  required  by  Civ.  Code  1910,  I 
5640,  tOi  the  effect  that  at  the  time  of  filing 
the  original  answer  the  defendants  did  not 
omit  the  new  facts  or  defense  set  out  in  the 
offered  amendment  for  the  purpose  of  delay, 
and  that  the  amendment  was  not  offered  for 
delay.  The  record  fails  to  show  apon  what 
ground  the  court  refused  to  allow  the  amend- 
ment HM^  even  if  the  amendment  were  other- 
wise good,  there  was  no  abuse  of  discretion  in 
disallowing  it.  in  the  absence  of  an  affidavit  as 
provided  for  hy  the  Code  section  above  cited. 

[Ed.   Note.— For  other  cases,    see  Pleading 
Cent  Dig.  {J  602,  620-625;   Dec  Dig.  {  238.*  i 
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2.  Review  on  Appeal. 

There  was  no  conflict  in  the  eTidence  on 
any  material  point  in  the  case,  and  the  evi- 
dence introduced,  with  all  reasonable  deduc- 
tions or  inferencea  therefrom,  demanded  the 
verdict  directed  by  the  court. 

Error  from  Superior  Court,  Douglas  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  the  Marietta  Fertilizer  Compa- 
ny against  J.  R.  B^ison  and  others.  Judg- 
ment tor  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

J.  S.  James,  of  Altanta,  and  W.  T.  Roberta 
and  J.  R.  Hutcheson,  both  of  Douglasville,  for 
plaintifEs  in  error.  D.  W.  Blair  and  B.  T. 
Frey,  both  of  Marietta,  W,  A.  James,  and 
Anderson,  Felder,  Rountree  &  Wilson,  of  At- 
lanta, for  defendant  in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(139  Ga.  726) 

JONES  €t  aL  T.  C.  0.  BASS  ft  CO. 

(Supreme  Court  of  Georgia.    April  18,  191B.) 

(8yUahu9  hy  the  Court.) 

JusncBS  OF  THE  PEACE  (i  135*)— Exxoxmoif 

— Levt. 

Under  the  provisions  of  Civil  Code  1910, 
f  4915,  the  sheriff  or  deputy  sheriff  is  author- 
ized to  levy  a  fi.  fa.  issued  from  a  justice's 
court  This  disposes  of  the  only  ruling  made 
in  the  trial  court  upon  which  error  is  assigned. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |§  426-447,  749;  Dec 
Dig.  i  135.*] 

Brror  from  Superior  Court»  Floyd  County; 
J.  W.  Maddox,  Judge. 

Action  between  Eddie  Jones  and  others 
and  C.  C.  Bass  &  Co.  From  the  Judgment, 
Jones  and  others  bring  error.    Affirmed. 

H^ury  Walker,  of  Rome,  for  plaintiffs  In 
error.  Lipscomb,  Willingham  &  Wright  and 
Natlian  Harris,  all  of  Rome,  for  defendants 
in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concor. 


(U9  Oa.  716) 

HAISFIELD  V.  MAYOR  AND  COUNCIL  OF 

GAINESVILLE. 

(Supreme  Court  of  Georgia.    April  17,  1913.) 

(Byllahu9  hy  the  Court.) 

iNJUwcnoN    (I   135*)— Inteblootjtobt   In- 
junction—Discretion  OF  Court.    ^ 

The  evidence  being  conflicting  on  every 
material  issue  in  the  case,  the  court  did  not 
abuse  its  discretion  in  refusing  to  grant  an  in- 
terlocutory injunction. 

[Bid.  Note.—For  other  cases,  see  Injunction, 
Cent.  Dig.  i  304;   Dec  Dig.  i  135.»] 

Brror  from  Superior  Court,  HaU  County; 
J.  B.  Jones,  Judge. 

Action  by  M.  Haisfield  against  the  Mayor 
and  Council  of  Gainesville.    From  an  order 


refusing  an  interlocutory  iojnnctloB,  plain- 
tiff brings  error.    Affirmed. 

Adams  &  QuUUan  and  Howard  Thompson, 
all  of  Gainesville,  for  plaintiff  in  error.  H. 
H.  Perry  and  Wul  M.  Johnson,  both  of 
Gainesville,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(1S»  Oa.  »2> 
SHARP  T.  BUBSON. 
(Supreme  Court  of  Georgia.     April  17,  1913.) 

(SyUahue  hy  the  Covri.) 

1.  Revibw  on  Appeal. 

Considered  in  the  light  of  tiie  evidence  and 
entire  charge,  there  was  no  merit  in  any  of  the 
grounds  of  the  amended  motion  for  new  trial, 
which  complained:  (a)  That  the  verdict  was 
contrary  to  certain  portions  of  the  charge;  (b) 
that,  after  charging  as  specifically  requested, 
the  judge  erroneously  qualified  the  charge;  (c) 
that,  though  not  requested  in  writing,  the  judge 
omitted  to  charge  in  certain  respects. 

2.  Law  of  ths  Case. 

Under  application  of  the  principles  an- 
nounced in  ^e  decision  of  tiiis  case  when  it 
was  before  this  court  on  a  former  occasion 
(Burson  v.  Stone  &  Co.,  135  Ga.  115,  ($8  S.  B. 
1088),  the  evidence  was  sufiicient  to  support 
the  verdict. 

Error  from  Superior  Court,  Carrol)  Coun- 
ty;   R.  W.  Freeman,  Judge. 

Action  between  B.  A.  Sharp  and  G.  W. 
Burson,  Sr.  From  the  judgment.  Sharp 
brings  error.    Affirmed. 

W.  F.  Brown,  of  Carrollton,  for  plaintifl 
in  error.  S.  Holdemess,  of  Carrollton,  W.  C 
Wright,  of  Newnan,  and  Watkins  &  Latimer, 
of  Atlanta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  ooncnr. 


(U»  Oa.  TK) 

SOUTHERN  BY.  CO.  v.  BOMB  BY.  ft 

LIGHT  CO. 
(Supreme  Court  of  Georgia.    April  18^  1913.) 

(Byllabue  hy  th0  Court.) 

1.  Stbbet    Railboads    (i   41*)  —  Railboao 
Cbossinq. 

If  a  commercial  railroad  company,  owning 
the  land  in  fee  on  which  its  tracks  were  laid, 
dedicated  to  a  city  in  which  the  land  was  lo- 
cated a  street  crossing  on  the  railroad  tracks, 
and  if  thereafter,  b^  permission  of  the  city  au- 
thorities, an  electric  street  car  company  pro- 
ceeded to  construct,  along  the  street,  tracks 
for  the  operation  of  street  cars,  the  commer- 
cial railroad  company  would  not  be  entitled  to 
an  injunction  against  the  laying  of  the  street 
car  tracks  on  such  crossing,  on  the  ground 
that  it  interfered  with  the  property  of  the  rail- 
road company  and  the  use  of  its  tracks,  and 
rendered  the  crossing  dangerous.  Southern  Ry. 
Co.  V.  Atlanta  Ry.  Co.,  Ill  Ga.  679,  36  S.  B. 
873,  51  L.  R.  A.  125;  Brunswick  Railroad  Co. 
V.  Mayor,  etc,  of  Waycross,  88  Ga.  68.  13  S.  B. 
835.  See,  also,  South  East,  etc.,  K.  Co.  v. 
Evansville,  etc.,  Ry.  Co.,  169  Ind.  339,  82  N.  E. 
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765,  13  U  R.  A.  (N.  S.)  016, 14  Ann.  Cas.  214, 
and  note. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i§  21,  114;   Dec  Dig.  i  41.*] 

2.  Refusal  of  Injunction. 

There  was  no  abuse  of  discretion  in  refus- 
ing an  interlocutory  injunction. 

Error  from  Superior  Court,  Floyd  County ; 
J.  W.  Maddox,  Judge. 

Suit  by  the  Southern  Railway  Company 
against  the  Rome  Railway  &  Light  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Copeland,  Hamilton  &  Hutchens,  of  Rome, 
and  Maddox,  McCamy  &  Shumate,  of  Dal- 
ton,  for  plaintiff  in  error.  Dean  &  Dean  and 
J.  M.  Hunt,  all  of  Rome,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


039  Ga.  €88) 

GILREATH  v.  GARRETT. 
(Supreme  Court  of  Georgia.     April  17,  1913.) 

(ByllaluM  hy  the  Court,) 

Deeds   (§   167*)— Conditions— Construction 
—Persons  Bound. 

Whether  the  defendant  in  error  was  enti- 
tled to  the  partition  of  certain  lands  depended 
upon  the  construction  of  a  certain  deed,  and  it 
appearing  that  the  construction  placed  upon  the 
deed  by  the  court  below  was  the  proper  one, 
the  judprment  giving  effect  to  that  construction 
and  adjudnng  that  the  land  be  partitioned  as 
prayed  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  §S  500,  501 ;  Dec  Dig.  §  157.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;  J.  W.  Maddox,  Judge. 

Petition  by  Elsie  Garrett  for  partition  of 
certain  lands,  and  Temperance  Gilreatb  filed 
objections.  Judgment  for  petitioner,  and  Gil- 
reatb brings  error.    Affirmed.  * 

Elsie  Garrett  filed  her  petition  for  parti- 
tion of  certain  land.  Temperance  Gilreath 
filed  objections.  The  petitioner  based  her 
claim  of  fee-simple  title  to  an  undivided  half 
Interest  in  the  lands  upon  the  following  deed: 
"Georgia,  Walker  County.  This  indenture, 
made  this  26th  day  of  October,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and 
nine,  between  N.  H.  Gilreath  of  the  state  of 
Georgia  and  county  of  Walker,  of  the  first 
part,  and  M.  D.  Gilreath  and  Elsie  Garrett, 
of  the  state  of  Georgia  and  county  of  Walk- 
er, of  the  second  part,  witnesseth:  That  the 
said  party  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  five  dollars  and  the  nat- 
ural love  and  affection  he  has  for  his  said 
son  and  daughter,  in  hand,  paid  at  and  be- 
fore the  sealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold  and  con- 
veyed, and  by  these  presents  does  grant,  bar- 
gain, sell,  and  convey  unto  the  said  parties 


of  the  second  part,  their  heirs  and  assigns, 
[the  land  described].  The  conditions  of  the 
above  gift  and  deed  is  that  said  M.  D.  Gil- 
reath is  to  maintain  and  support  me  during 
my  natural  life  and  also  support  my  son  De 
Witt  Gilreath  until  he  arrives  at  the  age  of 
16  years,  and  also  to  give  him  one  year's 
schooling,  and  at  my  death  the  above  land  is 
to  vest  and  belong  absolutely  to  the  said  M. 
D.  Gilreath.  I  also  further  sell  and  give  to 
my  said  son,  M.  D.  Gilreath,  all  other  proper- 
ty of  whatever  nature  and  kind  on  hand  at 
my  death,  in  fee  simple  and  without  any  reser- 
vations whatever.  To  have  and  to  hold  the 
said  bargained  premises,  together  with  all 
and  singular  the  rights,  members,  and  appur- 
tenances thereof,  to  the  same  being,  belong- 
ing, or  in  any  wise  appertaining  to  the  only 
proper  use,  benefit,  and  behoof  of  him  the  said 
party  of  the  second  part,  his  heirs  and  as- 
signs, forever  in  fee  simple.  And  the  said 
party  of  the  first  part,  for  himself,  his  heirs, 
executors  and  administrators  will  warrant 
and  forever  defend  the  right  and  title  to  the 
above-described  property  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns, 
against  the  lawful  claims  of  all  persons 
whomsoever.  In  witness  whereof  the  said 
party  of  the  first  part  has  hereunto  set  his 
hand  and  affixed  his  seal,  the  day  and  year 
first  above  written."  (Properly  executed  by 
N.  H.  Gilreath.) 

The  judge  rendered  a  judgment  that  the 
petitioner  was  the  owner  in  fee  simple  of  an 
undivided  half  Interest  in  the  land  in  which 
partition  was  sought,  and  directed  a  sale  of 
the  land  and  a  division  of  the  proceeds.  The 
respondent  excepted. 

J.  E.  Rosser,  of  La  Fayette,  and  W.  M. 
Henry,  of  Rome,  for  plaintiff  in  error.  Paul 
D.  Wright,  of  La  Fayette,  and  Denny  & 
Wright,  of  Rome^  for  defendant  in  error. 

BECK,  J.  (after  stating  the  fiicts  as  above). 
Whether  or  not  the  decision  of  the  court 
below  was  correct,  which  adjudicated  that 
the  petitioner  was  the  owner  in  fee  sim- 
ple of  an  undivided  half  Interest  in  the  land 
described  in  the  above  deed,  depends  entire- 
ly upon  the  legal  construction  of  that  deed. 
Whether  or  not  the  deed  will  bear  the  con- 
struction so  given  by  the  trial  court  is  the 
sole  question  involved  in  the  case.  Clearly 
in  the  granting  clause  of  the  deed  a  half  un- 
divided interest  in  the  land  in  controversy  ia 
conveyed  to  Elsie  Garrett,  the  defendant  in 
error.  Are  there  any  conditions  or  limita- 
tions Imposed  by  the  subsequent  clauses  in 
the  deed?  Or  does  any  of  the  language  em- 
ployed in  any  of  the  subsequent  clauses  man- 
ifest a  clear  intention  to  impose  a  condition 
upon  or  to  limit  or  defeat  the  right  and  title 
as  set  forth  in  the  granting  clause?  If  there 
is  such  language,  the  instrument  must  be  so 
construed  as  to  give  effect  to  language  mak- 
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ing  dear  the  Intention  of  the  grantor,  not- 
withstanding any  conflict  between  It  and  the 
language  of  any  preceding  clause  In  the  con- 
yeyance.  For  It  is  a  rale  guiding  us  In  the 
Interpretation  of  deeds,  as  well  as  of  ordi- 
nary contracts,  thai  **the  cardinal  rule  of  con- 
stractlon  la  to  ascertain  the  Intention  of  the 
parties.  If  that  Intention  be  clear,  and  It 
contravenes  no  rule  of  law,  and  sufficient 
words  be  used  to  arrive  at  the  Intention,  It 
shall  be  enforced,  Irrespective  of  all  techni- 
cal or  arbitrary  rules  of  construction."  Hule 
Y.  McDanlel,  ?'^5  Ga.  310,  31  S.  E.  189 ;  CMl 
Code,  i  4266.*' 

[3]  But  there  Is  another  rale  of  construc- 
tion which  must  not  be  Ignored,  and  that  Is 
that  all  parts  of  an  Instrument,  the  proper 
construction  of  which  Is  sought,  should  be  giv- 
en effect  and  upheld,  If  that  be  possible.  Ap- 
plying both  these  rules  of  construction  to  the 
deed  In  question,  we  have  reached  the  same 
conclusion  as  that  reached  by  the  court  be- 
low. The  portions  of  the  Instrument  under 
consideration,  following  the  granting  clause, 
do  not  so  clearly  show  an  Intention  upon  the 
part  of  the  grantor  to  Impose  conditions  or 
limitations  upon  the  estate  first  granted  to 
Elsie  Garrett  as  to  require,  in  obedience  to 
the  cardinal  rale  of  construction  which  we 
have  Just  stated,  that  we  should  hold  that 
the  conditions  or  covenants  created  by  that 
portion  of  the  deed  Immediately  following 
the  description  of  the  land  conveyed  affect 
the  half  undivided  Interest  in  the  land  grant- 
ed to  Elsie  Garrett  Clearly  what  are  term- 
ed "conditions  of  the  gift  and  deed,"  wheth- 
er they  be  conditions  or  covenants,  affect  the 
interest  taken  by  M.  D.  Gilreath;  and  we 
are  of  the  opinion  that  it  affects  that  inter- 
est alonew  The  ''conditions"  in  the  deed  were 
to  be  performed  by  M.  D.  Gilreath  alone; 
and  it  is  perfectly  consistent,  in  view  of  that 
fact,  to  hold  that,  as  the  performance  of  the 
conditions  was  to  be  by  M.  D.  Gilreath  and 
the  language  in  the  granting  clause  gives  an 
unconditional  estate  to  Elsie  Garrett,  the 
conditions  affected  only  the  party  who  was 
to  perform.  This  construction  is  somewhat 
strengthened  by  a  consideration  of  the  other 
portions  of  the  deed,  wherein  it  is  recited 
that  the  grantor  gives  to  his  son,  M.  D.  Gil- 
reath, at  the  death  of  the  grantor,  "all  other 
property  of  whatever  nature  and  kind  In  fee 
simple  and  without  any  reservation  what- 
ever"; and  in  the  habendum  and  tenendum 
clause  and  in  the  warranty  clause  reference 
is  noade  only  to  the  interest  of  the  son,  M. 
D.  Gilreath,  and  not  to  the  interest  of  the 
daughter,  Elsie  Garrett,  which  seems  to  indi- 
cate that  in  the  granting  clause,  which  con- 
veyed to  his  daughter^  Elsie  Garrett,  with- 
out condition  or  limitation,  the  grantor  made 
final  disposition  of  that  Interest  in  his  prop- 
erty which  he  intended  to  give  to  his  daugh- 
ter, and  in  subsequent  portions  of  the  deed 
dealt  only  with  the  interest  in  his  property 


which  he  Intended  to  give  his  son,  M.  D.  GU- 
reath. 

Judgment  affirmed.  All  the.  Justices  con- 
cur. 

ass  Ga.  6n> 

CARI/rON  T.  SEABOARD  AIR  LINE  RT. 
(Supreme  Court  of  Georgia.    April  17,  1913.) 

(SyUahus  hy  tKe  Court.) 

Appkal  and  Ebbob  (J  781*)  —  Dismissal  ~ 
Refusal  of  Intkblogutobt  Injunction. 
It  appearinff  from  the  petition  in  this 
case  and  the  bill  of  exceptions  to  the  refusal 
of  an  interlocutory  injunction  that  a  judgment 
refusmg  injunctive  relief  alone  Is  complained 
of,  and  it  further  appearing  that  no  supersede- 
as was  granted  upon  the  refusal  of  injunction 
in  the  court  below,  and  that  the  acts  against 
which  an  injunction  was  sought  have  been  per- 
formed and  completed,  which  facts  have  been 
made  duly  to  appear  to  this  court  and  are  not 
controverted  by  the  plaintiff  in  error,  the  writ 
of  error  will  be  dismissed.  Moody  y.  Geor^da 
Ry.  &  Power  Co.,  139  Ga.  102,  76  S.  E.  857, 
and  cases  there  cited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  8122;  Dec.  Dig.  i  781.*] 

Error  from  Superior  Court,  Polk  Coun- 
ty; Price  Edwards,  Judge. 

Action  by  H.  M.  Carlton  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintlil  brings  error.  Dis- 
missed, 

I.  F.  Mundy,  of  Rockmart,  and  Wm.  W. 
Mundy,  of  Cedartown,  for  plaintiif  In  error. 
W.  G.  Loving,  of  Atlanta,  and  E.  S.  Ault,  of 
Cedartown,  for  defendant  in  error. 

BECK,  J.  Writ  of  error  dismissed.  AH 
the  Justices  concur. 

(189  Qa.  715) 

SPANN  et  aL  v.  EDWARDS  et  aL 
(Supreme  Court  of  Georgia.    April  17,  1913.) 

(8yUalu$  &y  the  Court  J 

1.  ApPBAii  AND  Ebbob  (i  728*)  ^  Assion- 
lacNTs  OF  Ebbob— Exclusion  of  Evidenck. 
Assignments  of  error  upon  rulings  of  the 
court  in  excluding  evidence,  which  do  not  set 
forth,  in  form  or  substance,  the  evidence  which 
was  excluded,  are  insufficient  to  present  any 
question  for  decision. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JJ  8010-8012;  Dec  Dig.  § 
72a*] 

2.  JUDQICBNT    (S   822*)— FO^ON  JUDOiaifT— 

Effect — ^AnopnoN . 

A  judgment  declaring  the  adoption  of  a 
child,  rendered  by  a  court  of  competent  juris- 
diction in  another  state,  regular  on  its  face, 
is  concluslYo  of  the  status  at  the  time  of  its 
rendition,  and  will  be  accorded  full  faith  and 
credit,  wnen  introduced  in  a  habeas  corpus  pro- . 
ceeding  in  this  state  for  the  custody  of  the 
child.  See  Milner  r.  Gatlin,  189  Ga.  109,  76  S. 
E.  860. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  It  1454, 148&-1490, 1496-1600;  Dec. 
Dig.  i  822.*] 

3.  Judgment  ({  822*)— Fobeiqn  Juboicbnt— 
Effect— Adoption. 

In  such  a  proceeding,  where  a  judgment  of 
the  character  above  mentioned  is  brought  into 
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competition  with  a  younger  Jndgment  rendered 
in  tne  courts  of  this  state,  declaring  the  adop- 
tion of  the  same  child  by  another  person,  such 
foreign  judgment  will  prevail 

TEd.  Note.— For  other  cases,  see  Judgment, 
Cent  t^.  n  14<^>  1488-1400,  1406>1000;  Dec. 

4.  Amendment  to  Answeb. 

The  amendment  to  the  answer  of  the  re- 
spondents, which  was  stricken  on  demurrer,  did 
not  allege  any  change  in  the  status,  or  in  the 
habits  or  conditions  of  the  parties,  since  the 
date  of  the  first  judgment  adopting  the  child. 
K.«  AwABD  OF  Custody  Subtained. 

Under  the  evidence,  the  judge  did  not  err 
in  awarding  Uie  custody  of  the  child  to  plain- 
tiffs. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  L.  Pendleton,  Judge. 

Action  between  R.  F.  Spann  and  others 
and  J.  H.  Edwards  and  others.  From  an  ad- 
verse Judgment,  Spann  and  others  bring  er* 
Eor.    Aiflrmed. 

Felder,  Anderson,  Dillon  &  Whitman,  of 
Atlanta,  for  plaintiffs  in  error.  Cha&  Mont- 
gomery, Jr.,  and  Dorsey,  Shelton  &  Dorsey, 
all  of  Atlanta,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  afOrmed.  All 
the  Justices  concur. 


(12  Qa.  App.  682) 

BUCKBB  y.  STATS.     (No.  4,662.) 
(Court  of  Appeals  of  Georgia.    April  16^  1918.) 

(Byltahiu  ly  the  Court  J 

1.  Bhbbzzlembnt  ({  '5*)  —  Labcbnt  AnxB 
Tbust— Elbmxnts. 

To  constitute  the  offense  of  larceny  after 
trust,  there  must  be  a  specific  intent  to  fraud- 
ulently conyert  to  the  use  of  the  bailee  the 
property  intrusted  to  him,  or  otherwise  fraudu- 
lenUy  dispose  of  the  property  with  intent  to 
defraud  the  bailor.  Culpable  negligence  can- 
not be  an  ingredient  of  the  crime  of  larceny 
after  trust. 

[Ed.  Note.— For  other  cases,  see  Bmbende- 
ment.  Cent.  Dig.  J  3;  Dec.  Dig.  i  5.*] 

2.  Embezzlxmsrt  (I  86*)— iNDionaNT  —  Ya- 

BIANOS. 

There  being  no  allegation  in  the  indictment 
that  the  accused  otherwise  disposed  of  the 
property  intrusted  to  him  than  by  converting 
It  to  his  own  use,  it  was  error  to  instruct  the 
jury  that  they  should  conyict  the  defendant  if 
they  found,  from  the  evidence,  that  he  had  oth- 
erwise disposed  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment. Cent.  Dig.  H  55-69;  Dec.  Dig.  {  35.*] 

Error  from  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

Tinnle  Rucker  was  convicted  of  larceny 
after  trust,  and  he  brings  error.    Reversed. 

A  G.  ft  Julian  McCurry,  of  Hartwell,  for 
plaintiff  in  error.  Thos.  J.  Brown,  SoL  Oen., 
of  Elberton,  for  the  State. 

•  RUSSELL,  J.     [1]  1.  The  defendant  was 
convicted  of  the  offense  of  larceny  after 


trust  The  indictment  alleged  that  he  was 
intrusted  by  one  Chapman  with  a  pair  of 
single  harness,  of  the  value  of  |15,  for  the 
purpose  of  repairing  the  same,  and  that  he 
unlawfully  and  fraudulently  converted  the 
harness  to  his  own  use,  to  the  injury  of  said 
Chapman,  and  without  paying  him,  on  de- 
mand, the  full  value  or  market  price  of  the 
harness.  Several  of  the  assignments  of  er- 
ror are  without  merit;  but  two  of  the 
grounds  of  the  motion  for  a  new  trial  re- 
quire a  reversal  of  the  Judgment  refusing 
a  new  trial.  The  court  charged  the  jury  in 
the  language  of  section  31  of  the  Penal 
Code,  viz.:  *'A  crime  or  misdemeanor  shall 
consist  in  a  violation  of  a  public  law.  In  the 
commission  of  which  there  shall  be  a  union 
or  joint  operation  of  act  and  intention,  or 
criminal  negligence."  In  our  judgment  this 
section  of  the  Code  was  inapplicable,  so  far 
as  it  relates  to  negligence;  and  it  was  nat- 
urally prejudicial,  by  reason  of  the  fact  that 
the  defendant  in  his  own  statement  admitted 
that  be  had  not  used  due  care  In  looking 
after  the  safety  of  and  guarding  the  harness 
while  It  was  In  his  possession.  Culpable 
negligence  cannot  be  an  Ingredient  of  the 
crime  of  larceny  after  trust  In  defining 
crimes  generally,  they  are  classified  into 
those  in  which  there  is  a  specific  intent  to 
do  a  specific  act,  and  such  offenses  as  the 
law  attributes  to  culpable  negligence.  These 
two  classes  of  crimes  are  entirely  different 
and  distinct  In  larceny  after  trust  there 
must  be  a  specific  Intent  on  the  part  of  the 
accused  to  convert  to  his  own  use  the  prop- 
erty of  the  bailor,  or  In  some  other  way 
fraudulently  dispose  of  the  property  with 
which  he  was  intrusted,  to  the  damage  of 
the  bailor.  While,  as  was  held  in  the  case 
of  Morris  Storage  &  Transfer  Co.  v.  Wilkes, 
1  Ga.  App.  751,  58  S.  E.  232,  It  is  the  duty 
of  the  iMdlee  to  use  all  necessary  care  for 
the  preservation  of  the  bailment,  and  the 
failure  to  discharge  this  duty  would  im- 
pose a  dvll  liability.  It  cannot  constitute  a 
crime  such  as  is  involved  in  a  conversion. 
Inasmuch  as  this  case  Is  a  remarkably  close 
one  upon  the  facts,  the  jury  should  be  lim- 
ited to  ascertain  whether  or  not  the  accused 
converted  the  harness  to  his  own  use.  The 
question  as  to  whether  he  may  have  been 
negligent  In  caring  for  the  property  is  aside 
from  the  Issue. 

[2]  2.  We  think,  too,  that  the  court  erred 
in  saving  in  charge  to  the  jury  the  latter 
portion  of  the  section  as  to  larceny  after 
trust  (Penal  Code  1910,  {  1^)*  There  was 
no  charge  in  the  indictment  In  this  case 
that  the  defendant  had  disposed  of  the  prop- 
erty otherwise  than  by  his  own  use,  and 
therefore  the  latter  portion  of  this  section 
was  Inapplicable,  and  perhaps  misleading 
to  the  jury. 

Judgment  reversed. 
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(12  Ga.  App.  642) 

BUTLER  V.  STATE.     (No.  4,707.) 
<Gourt  of  Appeals  of  Georgia.    April  16,  1913.) 

(ByUahitt  by  the  CourtJ 
1.  HoifioiDE  (§  310*)— Assault  with  Intent 

TO   MURDBB— InSTBUCTIONS. 

On  the  trial  of  the  accused  for  an  assault 
with  intent  to  murder,  the  judge  instructed  the 
jury  as  follows:  "In  order  for  you  to  be  au- 
thorized to  convict  the  defendant  of  the  offense 
of  assault  with  intent  to  murder,  you  must  be- 
lieve two  things  bevond  a  reasonable  doubt. 
First,  you  must  believe  that  the  defendant. 
Reed  Butler,  at  the  time  of  the  shooting,  in- 
tended to  kill  the  prosecutor,  Mr.  Standard; 
and  you  must  believe,  further,  that  if  the  de- 
fendant had  killed  Mr.  Standard  (that  is,  if  the 
bullet  fired  had  produced  the  death  of  Mr. 
Standard),  the  defendant  would  be  guiltj  of 
murder.  Therefore  it  becomes  the  duty  of  the 
court  to  give  to  you  in  charge  the  law  of  mur- 
der and  justifiable  homicide.'*  Heldj  this 
charge  is  not  justly  subject  to  the  criticism 
that  it  was  erroneous,  "because  the  law  does 
not  imply  an  intention  to  kill  where  there  is  no 
killing,*'  especially  in  view  of  the  instruction 
immediately  following  it,  to  wit:  "I  charge 
;you  that  intention  in  cases  of  this  kind  is  not 
implied.  It  must  be  proved.  But  it  may  be 
shown  by  the  use  of  a  weapon  likely  to  produce 
death,  or  if  used  in  a  manner  likely  to  produce 
death,  or  any  other  facts  or  circumstances 
shown  by  the  testimony;  and  you  are  the 
judges,  and  the  question  of  intent  is  a  matter 
to  be  determined  bv  you 'from  the  evidence  and 
circumstances  of  the  case."  The  above-quoted 
instructions,  as  a  whole,  are  squarely  within 
the  rulings  of  the  Supreme  Court  to  the  effect 
that,  in  cases  of  "assault  with  intent  to  mur- 
der," the  specific  intent  to  kill  the  person  as- 
saulted must  be  shown.  Adams  v.  State,  125 
Ga.  14,  53  S.  E  804;  Napper  v.  State,  123 
Ga.  571,  51  S.  E.  592. 

[EU.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  657-661 ;   Dec.  Dig.  |  310.»] 

%  Conviction  Sustained. 

The  evidence  supports  the  verdict,  and  no 
«rror  of  law  appears. 

Error  from  Superior  CTonrt,  Laurens  Coun- 
ty; K.  J.  Hawkins,  Judge. 

Reed  Butler  was  convicted  of  assault  with 
intent  to  murder,  and  he  brings  error.  Af- 
firmed. 

John  R.  Cooper,  of  Macon,  for  plaintiff 
In  error.  E.  L.  Stephens,  Sol.  Gen.,  of 
"Wrightsvllle,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


<U  Oa.  App.  583) 

BiASSBE  &  FE3I/rON  LUMBER  CO.  ▼. 
IVEY.     (No.  4,359.) 

<Court  of  Appeals  of  Georgia.    April  16,  1913.) 
(Byllalue  ly  the  Court.) 

1.    SUFTICIBNCY  op  PLEADING. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  plaintiff's  petition. 
2.  Master  and  Servant  (|  220*)— Injury  to 
Servant— AssuicPTiON    of    Risk— Abroga- 
tion.. 

Under  the  allegations  of  the  petition,  the 
servant's  implied  assumption  of  the  risk  was 
abrogated  by  the  assurance  of  the  defendant's 
foreman  that  he  was  in  a  safe  place  to  work, 
and  the  foreman's  command  that  he  continue  to 
work    with    the    instrumentalities    which    had 


been  furnished  by  the  master.  The  decision 
must  be  controlled  by  the  ruling  of  this  court 
in  Bush  v.  Yellow  Pine  Lumber  Co.,  2  Ga. 
App.  295,  68  S.  E.  529,  and  Smith  v.  Southern 
Railway  Co.,  8  Ga.  App.  822.  70  S.  EL  192, 
which  this  court  declines  to  overrule,  as  well 
as  the  ruling  in  Columbus  Manufacturing  Ca 
V.  Gray,  9  Ga.  App.  739,  72  S.  E  273 ;  South- 
em  Bell  Telephone  &  Telegraph  Co.  v.  Shamos, 
12  Ga.  App.  — ,  77  S.  E.  3K. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  625-C37,  641,  644-647; 
Dec.  Dig.  i  220.*] 

3.  Master  and  Servant  (8  220*)— Injury  to 
Servaniv-Assuuption  of  Risk— Abroga- 
tion. 

"While  ordinarily  the  law  reads  into  the 
contract  of  employment  an  agreement  on  the 
servant's  part  to  assume  the  known  risks  of  the 
employment,  so  far  as  he  has  the  capacity  to 
realize  and  comprehend  them,  yet  this  implica- 
tion may  be  abrogated  by  an  express  or  im- 
plied contract  <to  the  contrary,  if  the  servant 
complains  to  the  master  that  the  instrumental- 
ity appears  to  be  dangerous,  and  thereupon  the 
master  commands  him  to  proceed  with  the 
work,  and  assures  him  there  is  no  danger,  the 
law  implies  a  quasi  new  agreement  whereby  the 
master  relieves  the  servant  of  his  former  as- 
sumption of  risk,  and  places  the  responsibility 
for  resulting  injuries  upon  the  master." 
Brown  v.  Rome  Foundry  C6.,  5  Ga.  App.  150, 
62  S.  E.  720. 

[E)d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  625-637,  641,  644-647; 
Dec.  Dig.  §  220.*] 

Error  from  dty  Court  of  Blacon;  Robt 
Hodges,  Judge. 

Action  by  J.  A.  Ivey  against  Massee  &  Fel- 
ton  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Wm.  B.  Bircb  and  Hardeman,  Jones,  Park 
&  Johnston,  all  of  Macon,  for  plaintiff  in  er- 
ror. B.  J.  Fowler,  of  Macon,  for  defendant 
in  error. 

RUSSELL,  J.    Judgment  affirmed. 

(12  QcL  App.  643) 
HEYWOOD  V.   STATEw     (No.  4,71L) 
(Court  of  Appeals  of  Georgia.    April  16, 1913.) 

f Syllabus  hy  the  Court.) 

1.  CRiKiNAii  Law  (§  665^)— -Trial— Seoreqa- 
■noN  OF  Witnesses. 

Where  a  segregation  of  the  witnesses  has 
been  demanded  by  the  accused,  it  is  within  the 
discretion  of  the  trial  judge  to  permit  the  pros- 
ecutor to  be  first  sworn,  and  thereafter  to  re- 
main in  court  for  the  purpose  of  assisting  the 
solicitor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  1549-1566^ ;  Dec.  Dig.  § 
665.*] 

2.  Criminal  Law  (§|  387,  782*)— "Positive 
Testimont"— "Negative  Testdcony"— In- 
struction. 

Testimony  that  a  witness  was  present,  and 
had  as  good  opportunity  to  see  the  transaction 
as  others  who  were  present,  and  that  no  sach 
transaction  took  place,  because  the  witness  did 
not  see  it,  when  he  would  have  teen  it  if  it  bad 
taken  place,  is  "positive  testimony."  Where  a 
witness  states  simply  that  he  was  present  and 
did  not  see  the  transaction,  such  testimony  is 
"negative  testimony."  There  being  both  posi- 
tive and  negative  testimony  offered  in  the  pres- 
ent case,  it  was  not  erroneous  to  give  in  chJEirge 
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to  the  Jury  the  law  in  reference  to  the  compar- 
ative v^ue  of  the  two  classes  of  testimony. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1847,  1849.  1861,  1852, 
1877,  1878.  1880-1882.  1896.  1906,  1907.  1909- 
1911.  1960,  1966,  1967;  Dec.  Dig.  {§  387, 
782.^] 

3w  SurncnENCT  of  Evidsxvgs. 

The  evidence  authorized  the  verdict. 

Error  from  City  Court  of  Balnbrldge; 
EL  B.  Spooner,  Judge. 

J.  H.  Heywood  was  convicted  of  crime, 
and  he  brings  error.    Affirmed. 

G.  G.  Bower,  of  Bainbridge,  for  plaintiff 
tn  error.  M.  E.  O'Neal,  Sol.,  of  Bainbridge, 
for  the  State. 

POTTLE,  J.    Judgment  affirmed. 

02  Ga.  App.  660) 

BLOODWORTH  v.  MAYOR,  ETTC.,  OP  CITY 
OF  MILLEDGEVILLE.     (No.   4,745.) 

(Court  of  Appeals  of  Georgia.    April  16,  1913.) 
(Byllahui  ly  the  Oourt.) 


1.  Cbiminal  Law  (§§  419, 420*)— Violation 
OF  Ordinance— Hearsay  E3vidence. 

Where  one  is  on  trial  for  a  violation  of  a 
municipal  ordinance  making  it  an  offense  to 
have  or  keep  on  hand  intoxicating  liquors  for 
the  purpose  of  illegal  sale,  a  statement  made  by 
the  agent  of  an  express  company  to  a  police  of- 
ficer, in  the  absence  of  the  accused,  that  a  cask 
of  beer  addressed  to  a  servant  of  the  accused 
had  been  delivered  by  the  express  company's 
driver  to  the  accused  at  his  place  of  business, 
being  hearsay,  based  upon  a  report  made  to 
him  by  the  driver,  the  testimony  of  the  police 
officer  that  this  statement  was  made  to  him 
was  improperly  admitted  as  evidence  against 
the  accused. 

[Eid.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  973-983 ;  Dec.  Dig.  ||  419, 
420.*] 

2.  Intoxicating  Liquors  <|  233*)--Viola- 
TioN  01*  Ordinanck  ^  Exclusion  or  Evi- 
dence. 

On  the  trial  of  one  accused  of  a  violation 
of  the  ordinance  referred,  to  in  the  foregoing 
headnote,  any  evidence  that  the  accused  did  not 
own  the  intoxicating  liquor  found  in  his  place 
of  business,  or  that  it  was  there  without  his 
knowledge  or  consent,  was  relevant  to  his  de- 
fense, and  therefore  testimony  offered  by  the 
accused  to  prove  that  the  intoxicating  liquor 
found  in  his  place  of  business  was  in  fact 
bought  by  one  of  his  employes  for  persons  not 
connected  with  the  place  of  business,  and  which 
tended  to  show  also  that  the  liquor  was  not  in 
the  actual  possession  of  the  accused,  but  was  in 
the  temporary  possession  of  his  employ^,  for 
the  purpose  of  being  delivered  by  the  employi^ 
to  those  for  whom  he  had  bought  it,  was  rele- 
vant and  material,  and  should  have  been  admit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  J§  293-297,  298^;  Dec. 
Dig.  S  233.*] 

3.  Conviction  Not  Sustained. 

The  evidence  against  the  accused  not  de- 
manding tiie  verdict  of  conviction,  another  trial 
should  have  been  granted,  because  of  the  er- 
roneous rulings  in  admitting  and  rejecting  tes- 
timony above  noted. 

Error  from  Sup^^r  Court,  Baldwin  Coun- 
ty ;  Jas.  B.  Park,  Judge. 

R.  H.   Bloodworth  was  convicted  of  vio- 


lating a  municipal  ordinance  of  MilledgeviUe. 
From  an  order  of  the  superior  court  over- 
ruling certiorari,  he  brings  error.    Reversed. 

Edward  R.  Hines,  of  MiUedgeville,  for 
plaintiff  in  error.  Livingston  Kenan,  of  Mil- 
ledgeville,  for  defendant  in  error. 

HILL^  0,  J.     Judgment  reversed. 


(12  Qa.  App.  643) 
PARLEY  ▼.  STATE.     (No.  4,712.) 
(Court  of  Appeals  of  Georgia.    April  16,  1913.) 

(8ifllahu9  hy  the  Court.) 

1.  C!biminal  Law  (§  1074*)—Certioba.bi— Af- 
fidavit—Necessity— S  ufficiency. 

•*The  filing  of  the  affidavit  provided  for  in 
Pen.  Ode  1895.  §  7G5,  that  the  accused  has  not 
had  a  fair  trial,  and  has  been  wrongfully  and 
illegally  convicted,  is  a  condition  precedent  to 
the  sanction  of  a  petition  for  certiorari  from  a 
judgment  of  conviction  in  a  county  court.  A 
failure  to  comply  with  this  statutory  require- 
ment is  not  cured  by  the  sanctioning  of  the  pe- 
tition or  by  the  answer  of  the  county  judge; 
and,  because  of  a  failure  to  file  the  statutory 
affidavit,  the  case  will  be  dismissed."  Hogan 
V.  State,  127  Ga.  349,  56  S.  E  409;  Blassin- 
game  v.  State,  125  Ga.  293.  64  S.  E  180; 
Grant  v.  State,  126  Ga.  588,  55  S.  Bl  471. 
The  affidavit  made  by  the  petitioner  for  the 
writ  of  certiorari^  that  the  "petition  for  certi- 
orari is  not  filed  in  this  case  for  the  purpose  of 
delay  only,  that  he  is  advised  and  believes  he 
has  good  cause  for  certioraring  the  proceedings 
to  the  superior  court,  and  that,  owing  to  his 
poverty,  he  is  unable  to  pay  the  cost  as  requir- 
ed by  law,  and  that  the  facts  stated  in  the 
foregoing  petition,  so  far  as  they  come  within 
bis  own  knowledge,  are  true,  and,  so  far  as  de- 
rived from  the  knowledge  of  others,  he  believes 
them  to  be  true,"  is  not  the  statutory  affidavit 
required  by  Pen.  Ck)de  1895,  §  765,  supra,  and 
cannot  be  considered  as  a  substantial  compli- 
ance with  the  terms  of  that  section. 

[E3d.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  i  2707 ;  Dec  Dig.  {  1074.*] 

2.  Statutes  <§  167*)— Repeal. 

"A  valid  statute  of  this  state,  in  existence 
at  the  date  of  the  adoption  of  the  Code,  but 
omitted  therefrom  through  mistake  or  over- 
sight, is  still  of  force,  unless  expressly  or  by 
necessary  implication  repealed  by  a  subsequent 
statute,  or  by  some  provision  of  the  Code." 
Hicks  V.  Moyer,  10  Ga.  App.  488,  73  S.  B.  754, 
and  citations. 

[Ed.    Note.— For   other   cas^    see   Statutes, 
Cent  Dig.  H  242,  243 ;    Dec.  Dig.  {  167.^] 

3.  Cbivinal  Law  <|  1074*)— Cebtiosabi— Af- 
fidavit-Statute. 

Section  765  of  the  Penal  Code  of  1895  is 
not  in  conflict  with  any  of  the  laws  embodied 
in  the  Penal  Code  of  1910,  but  is  in  complete 
harmony  with  the  contents  of  the  later  Code, 
and  although  section  765  has  been  omitted 
from  the  later  Code,  it  still  exists  and  is  bind- 
ing and  effective  as  to  the  subject-matter  to 
which  it  relates. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  S  2707 ;   Dec.  Dig.  i  1074.*] 

4.  Cbiminal  Law   (|   1074^)— Dismissai.   of 
Certiorari. 

The  affidavit  of  the  applicant  for  the  writ 
of  certiorari  being  fatally  defective  in  the  par- 
ticulars indicated  in  the  first  headnote,  the 
judge  of  the  superior  court  properly  dismissed 
the  certiorari  for  this  reason. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  §  2707 ;   Dec.  Dig.  i  1074.*] 
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Error  from  Superior  Court,  Baldwin  Coun- 
ty ;   J.  B.  Park,  Judge. 

P.  J.  Farley  was  convicted  of  crime  in  the 
county  court,  and  bis  petition  for  certiorari 
dismissed  by  tbe  superior  court,  and  he 
brings  error.   Affirmed. 

Sibley  &  Sibley,  of  MlUedgevUle,  for  plain- 
tiff in  error.  Jo&  B.  Pottle,  SoL  Gen^  of 
BCilledge,  for  the  State. 

HILL  CL  J.    Judgment  affirmed. 

02  Qa.  App.  614) 

RANDALL  et  aL  r.  BELL    (No.  4,641.) 
(Court  of  Appeals  of  Ckorgla.    April  16^  19ia) 

(ByUabU9  ly  the  Court,) 

Appeal  awd  Ebrob  (II  842,  lOOS*)— Coubtb 
(i  217*)— Decisions  jRe  view  able— Denial 
OF  New  Tbial— Vebdict. 

The  jarisdiction  of  the  O>ort  of  Appeals  is 
limited  to  the  "trial  and  correction  of  errors  in 
law  and  equity,"  in  cases  which  are  subject  to 
review  in  that  court  avil  Code  1910,  S  6506. 
A  Judgment  overruling  a  motion  for  a  new  trial 
is  not  an  error  of  law  which  can  be  corrected 
in  this  court,  where  no  material  error  of  law 
was  committed  during  the  trial,  and  where  there 
Ib  any  evidence  upon  which  the  verdict  could 
have  been  based.  A  verdict  cannot  be  set  aside 
by  this  court  merely  because  it  is  against  the 
weight  of  evidence.  Applying  the  foregoing  to 
the  facts  as  they  appear  in  the  present  record, 
the  judgment  overruling  the  motion  for  a  new 
trial  must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  (Jent  Dig.  §§  3816-8330,  3938-3048; 
Dec.  Dig.  {}  842.  1008  :*  Courts,  (3ent  Dig.  %% 
536-«38;    Dec.  liig.  |  217.*] 

Error  ttom  City  Court  of  Reidayille;  EL 
C.  Collins,  Judge. 

Action  between  F.  E.  Randall  and  others 
and  Charley  Bell.  From  the  judgment,  Ran- 
dall and  others  bring  error.    Affirmed. 

H.  H.  Elders,  of  ReidsviUe,  for  plaintiffs  in 
error.  Way  &  Burkhalter,  of  Reidsyille^  for 
defendant  in  error. 

POTTLE,  J.   Judgment  affirmed. 


(12  Ga.  App.  684) 

BUC^ER  ▼.  STATEI     (No.  4,665.) 
(Court  of  Appeals  of  Georgia.    April  16,  1918.) 

(8yllabu9  ly  the  Court,) 

IKTOXICATINQ     LIQUOB8     (I     286*)--CBDaNAL 

Pbobecution— Pboop  of  »alb. 

Where  a  bottle  of  whisky  is  delivered  to  a 
person,  who  lays  some  money  down  on  a  table 
in  the  presence  of  the  person  delivering  it,  the 
inference  of  a  sale  in  consideration  of  the  sum 
of  money  thus  put  down  will  be  supported,  even 
though  there  be  no  direct  proof  that,  after  the 
person  receiving  the  whisky  left  the  house,  the 
person  delivering  it  appropriated  the  money  to 
his  own  use. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i§  800-^22;  Dec.  Dig.  % 
286.*] 

Error  ftom  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 
Hose  Rudcer  was  convicted  of  violating 


the  prohibitory  law,  and  he  brings  error.    Af- 
firmed. 

A.  6.  ft  Julian  McCJurry,  of  Hartwell,  for 
plaintiff  in  error.  Thos.  J.  Brown,  SoL  Gen., 
of  Elberton,  for  the  State. 

RUSSBILLk  J.    Judgment  affirmed* 


(12  Ga.  App.  615) 
TAYLOR  V.  STATBI    (No.  4,644,) 
(Court  of  Appeals  of  Georgia.    April  16,  1913.) 

(Bytlabus  hy  the  Court,) 

CsnfiNAL  Law  (|  1159*)— Appbai.  and  Bbbob 
—Verdict— EJviDENCE. 

Where  a  conviction  depends  entirely  on 
circumstantial  evidence,  and  where  tbe  circum- 
stances, when  most  strongly  construed  against 
the  accused,  are  only  sufficient  to  raise  a  bare 
suspicion  of  his  guilt,  and  especially  where  this 
suspicion  has  been  removed  by  uncontradicted 
evidence,  the  verdict  must  be  set  aside  as  con- 
trary to  law. 

[Kd.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  U  3074-^83;  Dea  Dig.  | 
1159.*] 

Error  from  Superior  Court,  Chatham  Coun> 
ty;  W.  G.  Charlton,  Judge. 

Sherman  Taylor  was  convicted  of  crimen 
and  he  brings  error.    Reversed. 

Shelby  Myriclc,  of  Savannah,  for  plaintiff 
in  error.  Walter  C.  Hartridge,  SoL  (3en.»  of 
Savannah,  for  the  State. 

HILL^  0.  J.    Judgment  reyersed. 


(12  Ga.  App.  Rtf) 

MOORB  T.  STATE.     (No.  4,328.) 
(Court  of  Appeals  of  Georgia.    AprU  16, 1913.) 

(Syllahue  hy  the  Court,) 

1.  Cbopb  (§  8*)— Criminal  Law  (i  112*)— 
Sales  (ft  202,  216*)  —  Gffbnses  — '^Make 
A  WAT  WITH  OB  Dispose  or"  —  Venue  — 
Situs  of  Sale. 

Cue  may  "make  way  with  or  dispose  of 
cotton  or  other  products  within  the  meaning  of 
section  551,  Pen.  Code  1910,  by  means  of  con- 
structive delivery  such  as  may  be  made  by 
transfer  of  a  bill  of  lading  symbolic  of  such 
products.  And  where  one  who  has  bought  for 
cash  certain  cotton  falls  to  pay  for  it,  and  con- 
tracts to  sell  it  to  a  tliird  person,  and  delivers 
it  to  a  carrier  in  one  county,  consigned  to  his 
own  order,  to  be  shipped  into  another  countyi 
and  attaches  the  bill  of  lading  to  a  draft  for 
the  purchase  price,  drawn  by  him  upon  that 
person  and  payable  to  a  bank  in  the  latter 
county,  in  which  county  the  draft  Is  paid  to  the 
bank  and  the  bill  of  lading  delivered  to  the 
drawee,  the  person  thus  disposing  of  the  cotton 
can  be  prosecuted  under  this  section  of  the 
Penal  Code  hi  the  latter  county. 

[Ed.  Note.— For  other  cases,  see  Crops,  Cent 
Dig.  i  9;  Dec  Dig.  §  8:*  Criminal  Law,  Cent 
Dig.  |«  220-226.  256;  Dec.  Dig.  {  112;*  Sales, 
Cent  Dig.  ti  614,  642-^1;  Dec.  Dig.  H  202, 
216.*] 

2.  C!bopb  (I  8*)— OnrBNBES— Defenses. 

Since  different  essential  elements  are  nec- 
essary to  constitute  the  offenses  defined  by 
sections  661  and  568  of  the  P«ial  Code  of  1910, 
it  is  immaterial,  in  a  prosecution  for  a  viola- 
tion of  section  551,  that  the  accused,  by  having 
given  worthless  drafts  in  payment  for  the  same 
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products,  may  also  have  committed  the  offense 
denonnced  in  section  568. 

[Ed.  Note.— For  other  cas^,  see  Crops,  Oent 
Dig.  i  9;   Dec  Dig.  S  8-*] 

8.  OoNTionoN  Sustained. 

The  trial  was  free  from  material  error. 
The  evidence  authorized  the  conviction  of  the 
accused,  and  there  was  no  error  in  refusing  a 
new  trial. 

(Additional  Syllabus   by   Editorial   Stalf,) 

4.  Gbops  ({  8*)— OnncNSBS  —  "Make  Awat 
With." 

Where  a  buyer  ships  cotton  beyond  the 
limits  of  the  state,  he  has  made  away  with  it 
within  Pen.  Code  1910,  I  551,  making  it  a 
crime  to  "make  away  with^'  cotton  bought,  and 
not  paid  for. 

[Ed.  Note.— For  other  cases,  see  Crops,  Cent 
Dig.  i  9;  Dec.  Dig.  i  &• 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  6,  p.  4291] 

Error  from  Superior  Court,  Crisp  County; 
Z.  A.  Llttlejohn,  Judge. 

George  F.  Moore  was  convicted  of  making 
away  with  cotton  bought  for  cash  and  not 
paid  for,  and  he  brings  error.    Affirmed. 

H.  J.  Qulncey,  of  Odlla,  J.  T.  Hill  and  J. 
W.  Dennard,  both  of  Cordele,  A  J.  McDon- 
ald, of  Fitzgerald,  and  J.  B.  Hutcheson,  of 
Ashbum,  for  plaintiff  in  error.  Max  E. 
Land,  Sol.  Gen.,  of  Cordele,  and  Crum  & 
Jones,  of  Vienna,  for  the  State. 

BUSSELL^  J.  The  plaintiff  In  error  was 
convicted  of  a  violation  of  section  651  of  the 
Penal  Code.  The  indictment  charged  that 
the  accused,  being  engaged  In  the  business 
of  buying  cotton,  bought  for  cash  from 
Thrasher  ft  Thrasher,  a  firm  of  cotton 
planters,  29  bales  of  cotton  identified  by  spec- 
ified numbers,  and  1  unnumbered  bale,  and 
that,  with  intent  to  defraud  Thrasher  & 
Thrasher,  he  failed  and  refused  to  pay  for 
the  cotton,  and  made  away  with  it,  and  sold 
it  to  W.  W.  Espy,  trading  under  the  name  of 
W.  W.  Espy  Cotton  Company.  The  reasons 
most  strongly  urged  for  a  reversal  of  the 
judgment  refusing  a  new  trial  were:  (1) 
That,  if  the  defendant  was  guilty  of  any  of- 
fense, the  crime  was  committed  in  the  coun- 
ty of  Turner,  and  not  in  Crisp  county;  and 
(2)  that  the  defendant,  if  guilty,  is  guilty  of 
a  violation  of  section  553  of  the  Penal  Code, 
and  not  of  section  551.  The  remaining  as- 
signments of  error  are  clearly  subsidiary  to 
these  two  main  contentions  (which  for  con- 
venience we  will  treat  together),  or  are  not 
of  sufficient  materiality  to  have  preju^ced 
the  accused  or  affected  the  verdict  against 
him.  In  our  consideration  and  analysis  of 
the  evidence  we  must  give  the  same  prefer- 
ence to  the  testimony  in  behalf  of  the  pros- 
ecution which  the  jury  accorded  that  evi- 
dence. According  to  the  testimony  for  the 
state,  Thrasher  &  Thrasher  were  a  partner- 
ship of  planters,  producing  cotton.  They 
raised  and  ginned  the  cotton  described  In  the 
indictment  They  sold  it  on  a  cash  basis 
to  the  defendant,  taking  his  drafts  as  pay- 


ment in  lieu  of  currency.  The  defendant 
having,  before  he  gave  the  drafts,  drawn  out 
every  dollar  from  the  bank  upon  which  they 
were  drawn,  they  were  returned  dishonored, 
and,  according  to  the  testimony,  the  farmers 
who  produced  the  cotton  have  never  receiv- 
ed one  cent  of  the  cash  purchase  price.  It 
is  clear,  according  to  this  testimony,  that  the 
accused  could  have  been  indicted  under  the 
terms  of  section  653  for  giving  worthless 
drafts;  but  the  offense  denounced  in  that 
section  is  a  mere  misdemeanor,  and  the  real 
question  is  not  whether  the  accused  could 
have  been  indicted  for  a  misdemeanor,  but 
rather  whether  he  could  be  indicted  for  and 
legally  convicted  of  the  felony  denounced  in 
section  551.  As  was  pointed  out  in  Whltak- 
er  V.  State,  0  Ga.  App.  213,  70  S.  E.  990,  the 
common  essential  element  necessary  to  con- 
stitute a  crime  under  both  sections  651  and 
553  is  loss  resulting  to  the  seller  of  certain 
designated  products  by  reason  of  the  pur- 
chaser's wrongful  failure  to  pay  for  the 
same.  We  pointed  out  also  in  that  case  some 
of  the  distinguishing  characteristlcis  and  va- 
riant elements  which  differentiate  the  offens- 
es defined  in  these  sections^  but  we  held 
that  a  trial  for  a  violation  of  either  section 
would  be  a  bar  to  a  prosecution  under  the 
other  section,  where  it  was  apparent  that 
both  cases  involved  exactly  the  same  trans- 
action. This  holding  was  necessary  because 
in  this  state  the  merits  of  a  plea  of  former 
jeopardy  are  determined  by  what  is  known 
as  the  "same  transaction  test.'*  If  the 
transaction  for  which  one  has  been  tried  is 
the  identical  transaction  for  which  he  is 
again  prosecuted,  a  plea  of  former  jeopardy 
is  available,  no  matter  how  the  designation 
of  the  charge  may  be  varied. 

[2]  Omitting  for  the  moment  the  question 
as  to  the  jurisdiction,  which  is,  of  course, 
paramount  in  the  consideration  of  the  in- 
stant writ  of  error,  it  will  be  readily  seen 
from  reading  the  opinion  in  the  Whltaker 
Case,  supra,  9  6a.  App.  216,  70  S.  E.  990, 
that  while,  as  was  there  said,  the  purpose 
of  both  sections  551  and  553  is  to  protect 
producers  and  dealers  in  farm  products  from 
loss,  and  the  gravamen  of  the  offense  defin- 
ed in  each  section  is  loss  to  the  seller,  and 
if  the  loss  results  by  reason  of  the  fact 
that  the  sale  was  for  cash,  and  that  the 
purchaser  made  away  with  or  disposed  of 
the  product  before  he  paid  for  it,  the  case 
would  fall  under  section  551,  and  if  the  loss 
resulted  from  the  fact  that  the  buyer's  check 
was  worthless,  and  payment  was  refused 
when  it  was  presented  for  payment,  then  the 
case  would  fall  under  section  553,  it  was 
not  Intended  to  be  held,  and  cannot  be  held, 
that  one  who  may  be  clearly  guilty  under 
the  provisions  of  section  551  cannot  be  pun- 
ished therefor  because  under  the  evidence 
he  might  also  be  properly  convicted  under 
the  provisions  of  section  553.    According  to 
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the  evidence  for  the  state  in  this  case,  the 
accused  was  plainly  guilty  of  giving  worth- 
less drafts  in  payment  for  the  cotton.  He 
could  have  been  indicted  for,  and  under  the 
testimony  could  properly  have  been  convicted 
of,  a  violation  of  section  553.  But  the  state 
is  not  compelled  to  prosecute  for  a  misde- 
meanor if  there  be  present  in  a  specified 
criminal  transaction  all  of  the  essential  in- 
gredients which  plainly  evidence  the  commis- 
sion of  a  felony.  On  the  contrary,  the  in- 
terests of  society  require  that  the  law  should 
be  directed  to  the  punishment  of  the  felony, 
rather  than  to  the  prosecution  of  the  misde- 
meanor. 

If  the  testimony  for  the  state  be  true,  the 
accused  committed  a  misdemeanor  in  Turner 
county  by  there  giving  the  sellers  of  the  cot- 
ton worthless  drafts  in  payment  for  it  Nev- 
ertheless, the  plaintiff  in  error  was  clearly 
guilty  of  the  felony  defined  in  section  551  of 
the  Penal  Code,  if  with  an  intention  to  de- 
fraud the  sellers,  he  made  away  with  or  dis- 
posed of  the  thirty  bales  of  cotton  which  he 
had  purchased  from  the  planters  for  cash, 
and  never  paid  them  for  the  cotton ;  and,  if 
the  evidence  is  sufficient  to  establish  those 
essential  characteristics  which  must  enter  in- 
to the  commission  of  the  offense  defined  in 
section  551  (and  some  of  which  differentiate 
and  distinguish  that  offense  from  the  misde- 
meanor punishable  under  the  provisions  of 
section  553),  the  question  would  then  arise  as 
to  whether  the  offense  was  committed  in 
Turner  county  or  in  Crisp. 

We  may  say  in  passing  that  as  to  section 
551  it  is  entirely  Immaterial  whether  any 
drafts  were  given  by  him  to  the  planters  or 
not,  for  such  a  draft  is  not  payment  until  it 
is  paid,  and  it  will  be  noted  that  the  provi- 
sions of  section  551  are  limited  to  purchases 
from  planters  or  commission  merchants, 
whereas,  under  the  provisions  of  section  553, 
it  is  a  misdemeanor  to  give  a  worthless  check 
or  draft  by  which  the  seller  sustains  loss, 
whether  the  seller  be  a  planter  or  commis- 
sion merchant,  or  whatever  be  his  vocation. 

According  to  the  evidence  in  this  case, 
Moore,  the  defendant,  after  purchasing  the 
cotton  from  Thrasher  &  Thrasher  for  cash, 
telephoned  to  a  representative  of  Espy  at 
Cordele,  and  negotiated  with  Espy  a  sale  of 
this  identical  cotton,  and  obtained  Espy's 
permission  to  attach  to  the  bill  of  lading  for 
the  cotton  a  draft  on  E^spy  for  its  value,  ac- 
cording to  their  agreement,  which  Espy 
promised  to  pay  upon  presentation,  and 
Moore  made  the  draft  and  attached  it  to  a 
bill  of  lading  issued  to  himself  as  consignee 
and  payable  to  a  bank  in  Cordele,  Crisp  coun- 
ty, and  the  draft  was  paid  by  Espy  when  it 
was  presented  at  the  bank  in  Cordele.  We 
think  this  proof  shows  that  the  defendant 
made  away  with  and  disposed  of  the  cotton 
within  the  terms  of  the  statute;  and,  if  this 
be  true,  it  is  plain  that  under  the  ruling  of 
the  Supreme  Court  in  Erwin  v.  Harris,  87 


Ga.  883,  13  S.  B.  518,  the  sale  (and  conse- 
quent disposition  of  the  cotton)  was  tfected 
in  Crisp  county,  and  not  in  Turner.  There 
is  nothing  in  the  argument  that  there  la  no 
proof  that  it  was  the  intention  of  the  parties 
to  sell  the  cotton  in  Crisp  county,  and  that 
there  is  no  proof  that  the  cotton  was  in  fact 
delivered  in  Crisp  county  in  pursuance  of  the 
transaction  to  which  we  have  Just  referred, 
it  is  true  the  transfer  or  assignment  of  the 
bill  of  lading  was  of  itself  insufficient  to 
convey  title  to  the  lot  of  cotton  until  the 
draft  was  paid.  Until  the  draft  was  paid, 
the  defendant  had  the  right  to  stop  the  ship- 
ment in  transitu,  and  at  any  time  prior  to 
its  payment  he  could  have  instructed  the 
bank  not  to  present  the  draft,  and  not  to  de- 
liver his  bill  of  lading;  but  the  moment  that 
Espy  paid  the  draft  at  the  Cordele  bank  the 
title  of  Moore  passed  Into  Espy;  and  there 
in  Crisp  county,  through  his  agent,  the  bank, 
Moore  disposed  of  the  cotton  which  he  had 
purchased  on  a  cash  sale,  and,  as  appears 
from  his  subsequent  failure  to  pay  the  sellers, 
effectually  made  away  with  their  property. 
It  makes  no  difference  that  at  the  time  the 
draft  was  paid  the  cotton  was  still  in  Turner 
county  in  a  car  on  which  it  had  been  loaded. 
When  Moore,  through  his  agent  in  Crisp 
county,  delivered  to  E^py  the  bill  of  lading, 
which  was  symbolic  of  the  cotton,  the  de- 
livery, so  far  as  Eepy*8  rights  were  concern- 
ed, was  Just  as  effectual  as  if  there  had  been 
a  physical  manual  delivery  in  front  of  the 
bank  door  in  Cordele  of  each  single  separate 
bale  which  had  been  received  by  the  railroad 
company.  Under  the  ruling  in  the  Erwin  Cnae, 
supra,  the  law  implies  that  it  was  the  inten- 
tion of  both  parties  that  the  delivery  neces- 
sary to  complete  the  sale  should  be  at  Cor- 
dele. See  Sell  v.  Moss  &  Co.,  11  Ga.  App.  857, 
858,  75  S.  B.  985,  76  S.  E.  988;  Florida  Cen- 
tral &  Peninsular  R.  Co.  v.  Berry,  116  Ga.  20, 
42  S.  E.  371. 

[11  While  the  accused  may  be  guilty  of  a 
violation  of  section  553,  and  the  venue  as  to 
this  would  have  to  be  laid  in  Turner  coun- 
ty, if  he  be  guilty  of  a  violation  of  section 
551  at  all,  no  court  has  Jurisdiction  under  the 
facts  of  this  case,  except  the  superior  court 
of  Crisp  county,  for,  "when  a  bill  of  lading 
is  attached  to  a  draft  drawn  on  a  third  per- 
son, it  will  be  treated  as  security  for  the 
draft,  and  neither  title  to  the  goods,  nor 
right  to  the  bill  of  lading,  will  pass  to  the 
drawee  until,  as  required  therein,  he  accepts, 
or  accepts  and  secures,  or  pays  the  draft, 
as  the  case  may  be."  Civil  Code,  §  4134; 
Southern  Railway  Co.  v.  Strozier  &  Waters, 
10  Ga.  App.  157  (2),  73  S.  B.  42.  And  there- 
fore Moore  had  neither  disposed  of  nor  made 
away  with  the  cotton  of  the  prosecutors  un- 
til his  intended  delivery  became  accomplish- 
ed by  Espy's  payment  of  the  draft  at  Cor- 
dele, Crisp  county.  The  rulings  of  the  Su- 
preme Court  are  uniform  to  the  effect  that 
where  title  is  reserved  by  the  seller  in  a  bill 
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of  lading,  taken  in  his  name,  such  title  passes 
only  upon  payment  of  the  draft  attached 
thereto  and  at  the  place  of  payment  of  the 
draft;  the  purpose  and  effect  of  such  a  trans- 
action being  to  use  the  draft  as  security  for 
the  retention  of  title  until  the  payment  of  the 
draft  In  other  words,  the  situs  of  the  sale 
is  at  the  place  where  the  delivery  of  the 
draft  is  made  to  the  purchaser.  The  sale  is 
finally  completed  by  the  delivery,  and  at  the 
place  of  the  delivery  of  the  bill  of  lading 
which  symbolizes  the  property  consigned. 

The  point  is  made  that  the  proof  of  execu- 
tion of  the  bill  of  lading  is  insufficient,  but 
we  cannot  concur  In  this  contention,  for  the 
testimony  of  Joe  Espy,  Jr.,  in  regard  to  the 
negotiations  over  the  telephone,  as  well  as 
the  positive  testimony  of  Mr.  Thurmond  as 
to  the  genuineness  of  Moore's  signature  to 
the  draft,  prima  facie  at  least  estopped  the 
defendant  from  denying  the  genuineness  of 
the  bill  of  lading  which  was  received  by 
Espy  attached  to  the  draft,  which  the  de- 
fendant said  he  would  send  in  this  manner. 
The  circumstances  were  sufficient  to  author- 
ize the  conclusion  that  Moore  attached  the 
bill  of  lading  to  his  draft,  proved  to  be  genu- 
ine, and  forwarded  It  to  the  bank.  It  was 
a  paper  being  presented  by  Moore  himself, 
and  he  thereby  in  such  a  sense  vouched  for 
the  genuineness  of  the  bill  of  lading  that 
it  was  Immaterial,  in  the  pending  Investiga- 
tion, whether  what  purported  to  be  the  sig- 
nature of  the  agent  of  the  railroad  company 
thereto  was  genuine  or  not.  Whitaker  v. 
State,  11  Ga.  App.  208,  75  S.  B.  25& 

[4]  It  is  Insisted  that,  in  the  event  this 
court  should  hold  that  the  superior  court  of 
Crisp  county  has  jurisdiction  of  the  instant 
case  by  reason  of  the  fact  that  the  delivery 
of  the  draft  with  bill  of  lading  (representa- 
tive of  the  cotton)  attached  was  in  that 
county,  the  state  of  Georgia  will  be  deprived 
of  the  power  of  dealing  with  any  violation 
of  the  provisions  of  section  551,  in  which 
there  is  a  similar  delivery  of  farm  products 
beyond  the  limits  of  the  state;  in  other 
words,  that  if  a  party  who  has  purchased 
cotton  or  other  products  of  the  farm  for  cash 
ships  the  cotton  out  of  the*  state  upon  his 
draft  and  bill  of  lading,  and  the  draft  is 
paid  outside  the  state,  then  there  could  not 
be  a  prosecution  in  Georgia  for  such  an  of- 
fense. We  are  not  at  this  time  called  upon 
to  rule  upon  such  a  case,  but  the  fact  that 
there  is  a  possibility  that  some  guilty  man 
may  In  future  escape  is  no  reason  why  an- 
other who  has  been  legally  convicted  should 
not  be  punished.  Furthermore,  without  de- 
ciding any  question  In  advance  of  its  presen- 
tation in  the  appropriate  way,  it  would  seem 
to  us  that  it  could  safely  be  held  that  where 
one  had  bought  another's  farm  products  for 
cash,  and  intending  to  defraud  the  seller,  and 


without  paying  a  cent  of  the  purchase  price, 
shipped  the  seller's  products  beyond  the  lim- 
its of  the  state,  the  buyer  could  very  well 
be  said  to  have  ''made  away  with  it";  and, 
the  fact  appearing  that  he  had  removed  the 
products  beyond  the  Jurisdiction  of  the  state, 
it  would  be  wholly  Immaterial  whether  the 
delivery  had  been  made  by  means  of  bill  of 
lading  and  draft  attached  or  without. either. 
The  placing  of  property  where  it  cannot  be 
reached  by  any  of  the  processes  of  a  sover- 
eign state  would  be  a  rather  aggravated  case 
of  "making  away"  with  that  property  accord- 
ing to  the  meaning  of  that  term  as  it  is 
ordinarily  used  in  common  parlance. 

2.  What  we  have  already  said  disposes  of 
the  assignment  of  error  contained  in  the  sec- 
ond ground  of  the  amended  motion  for  a 
new  trial,  and  constrains  us  to  hold  that  the 
court  did  not  err  in  the  Instruction  of  which 
complaint  is  made.  While  consent  of  parties 
is  so  essential  to  a  valid  sale  that  there  can- 
not be  a  sale  unless  both  parties  so  Intend, 
still  there  may  be  a  sale  where  there  is  a 
dispute  as  to  the  place  where  delivery  is  to 
be  made;  and,  so  far  as  the  point  here  in- 
volved is  concerned,  the  intention  as  to  the 
place  of  delivery  is  determined  as  a  matter 
of  law  from  the  act  of  the  seller  in  retain- 
ing title  to  himself  in  the  bill  of  lading  un- 
til payment  of  the  draft  attached,  and  the 
act  of  the  purchaser  in  paying  the  draft  and 
taking  to  himself  the  bill  of  lading,  just  as, 
In  cases  arising  under  sections  551  and  553 
of  the  Penal  Code,  the  intent  to  injure  and 
defraud  is  conclusively  presumed  by  the 
facts.  Whitaker  v.  State,  9  Ga.  App.  216»  70 
S.  E.  990. 

What  we  have  said  upon  the  subject  of 
venue  practically  disposes  of  all  the  excep- 
tions to  the  charge  of  the  court,  except  those 
assignments  of  error  in  which  the  plaintiff  in 
error  insists  that,  if  he  was  guilty  at  all, 
he  was  guilty  of  a  violation  of  section  553, 
and  that  this  offense,  if  committed,  was 
committed  in  Turner  county,  and  complains 
of  the  refusal  of  the  court  to  give  in  charge 
to  the  Jury  various  requests  directing  the  at- 
tention of  the  Jury  to  the  provisions  of  sec- 
tion 553  In  reference  to  the  giving  of  worth- 
less checks.  These  exceptions,  too,  have  been 
sufficiently  dealt  with,  and  we  heed  only 
state,  in  addition  to  what  we  have  already 
said,  that,  though  the  accused  may  be  guilty 
of  a  violation  of  section  553,  the  state,  by 
proof  of  all  essential  facts  necessary  to  con- 
stitute the  offense  defined  in  section  551,  es- 
tablished the  fact  that  he  was  guilty  of  a 
violation  of  section  551. 

[3]  The  evidence  upon  every  material  point 
was  sufficient  to  authorize  the  verdict  of 
the  Jury,  and  there  was  no  error  In  refusing 
a  new  trial. 

Judgment  affirmed. 
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